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House  of  Loeds. — (W.  H.D.) 

No.  1. — James  Hamilton,  Esq.  of  Karnes^  Appellant, 
V,  Miss  Mabgaret  Littlejohn,  Respondent, 

Trust — Voluntary — Accession — Held  (rerersing  the  judgment 
of  the  Court  of  Session),  that  a  voluntary  trust  of  an  old  date, 
acceded  to  by  creditors,  which  gave  them  a  power  to  elect  a 
new  trustee,  in  the  event  of  death  or  resignation,  but  in  the 
execution  of  which  tfte  creditors  had  not  proceeded,  by  election 
of  a  new  trustee,  for  nine  years  after  the  death  of  the  last  trus^ 
tee,  was  still  a  subsisting  trust,  and  effectual  to  bar  an  action 
of  maills  and  duties  against  the  truster  by  one  in  right  of  a 
creditor  who  had  acceded  to  the  trust. 

Hamilton  bought  the  -estate  of  Karnes  from  Lord 
Bannatyne's  trust-estate,  and  granted,  in  1810,  an  he- 
ritable security  over  it  for  £10,000,  half  of  the  price. 
Part  of  the  above  sum,  viz.  £667.  10s.,  "was  assigned 
in  1815  by  the  seller  to  Linning,  one  of  Lord  Banna- 
tyne's  trustees,  who  was  ii^eft,  and  afterwards  trans- 
ferred his  right  in  1818  to  the  respondent's  brother, 
who  was  also  infeft,  and  to  whom  the  respondent  suc- 
<!eeded9  in  December  1826,  as  heir-portioner  with  an- 
other. She  was  infefl  on  a  precept  of  dare  constat.  In 
1815,  t)ie  appellant's  affairs  became  embarrassed.  He 
thereafter  executed  a  private  trust,  l6th  October  1815, 
in  favour  of  Campbell,  who  was  infefl — ^its  chief  objects 
being  the  payment  of  a  preferable  annuity  of  £600 
per  annum,  payable  quarterly  to  the  truster  during  his 
life  (although  there  was  a  power  of  sale),  and  then  the 
payment  of  the  creditors  out  of  the  rents  and  produce. 
The  trust  provided,  inter  aiia, 

**  That  althmigh  the  trustee  shall  resign,  or  shall  die,  yet  the 
trust  shall  noways  cease  or  become  void,  but  the  trust-right  and 
infefitment  to  be  taken  in  yirtue  thereof,  and  all  that  shall  follow 
thereon,  shaU  stand  and  subsist  as  a  security  to  the  whole  just 
and  lawful  creditors  preceding  this  date,  as  well  those  that  may 
herein  be  omitted,  as  those  that  are  herein  stated." 

And  proYision  was  made  for  the  appointment  of  a 
new  trustee  by  the  creditors,  in  the  event  of  death  or 
resignation.  A  deed  of  accession  was  signed  by  the 
great  majority  of  the  creditors,  and  by  Linning  among 
the  number,  for  himself,  and  as  trustee  for  Lord  Ban- 
natyne.  By  this  deed  the  creditors  ratified,  approved, 
and  confirmed  the  trust,  and 


« 


bind  and  oblige  us,  and  those  who  may  hereafter  have  right  to 
oor  respective  debts,  to  conform  thereto,  and  to  the  proceedings 
to  be  had  in  pursuance  thereof,  in  every  respect,  as  we  are  seve- 
rally concerned.  And  further,  we  do  hereby  agree,  covenant, 
and  oUi^  ourselves,  and  those  for  whom  we  act  respectively, 
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that  we  or  our  constituents  shall  not  raise,  commence,  or  follow 
forth  any  action,  suit,  diligence^  or  execution  against  the  person 
or  estate  of  the  said  James  Hamilton." 

• 

Campbell  acted  as  trustee  for  about  two  years,  when 
he  resigned,  and  Wright  was  elected  trustee  by  the 
creditors,  and  infeft.  He  continued  in  the  manage- 
ment till  his  death  in  1824,  when  the  factor,  M'Rae, 
was  authorised  by  the  creditors  to  continue  the  up- 
lifting of  the  rents,  &c.  But  Miss  Littlejohn  com- 
menced to  intromit  with  certain  of  the  rents  and  pro- 
ceeds of  the  estate.  No  meeting  of  the  creditors  took 
place  after  1824-5,  for  about  seven  years.  And  at 
length  Miss  Littlejohn  brought  an  action  of  maills 
and  duties  against  the  appellant,  who  pleaded — 1.  The 
trust-deed  and  deed  of  accession  form  a  covenant 
not  only  between  the  appellant  and  his  whole  cre- 
ditors, but  between  the  creditors  tliemselves,  which 
cannot  be  departed  from  or  defeated,  without  the  con- 
sent of  an  parties  interested.  2.  The  trust  executed 
by  the  appellant,  Mr  Hamilton,  has  not  lapsed.  By 
the  express  terms  thereof  it  is  still  an  existing  trust, 
and  its  whole  provisions  are  still  in  force ;  and  nothing 
has  hindered  the  afiairs  from  being  regularly  conduct- 
ed and  wound  up  under  it,  except  the  unwillingness  of 
the  respondent,  and  one  or  two  other  acceding  credi- 
tors. And  there  is  nothing  to  hinder  a  new  trustee 
from  being  appointed,  on  a  meeting  being  called  for 
the  purpose,  in  terms  of  the  trust-deed.  3.  The  re- 
spondent and  her  authors  having  approbated  the  trust- 
deed,  cannot  now  reprobate  the  same.  She  is  bound 
by  all  the  conditions  of  the  trust,  in  consequence  of 
her  having  approbated  it;  and  of  Mr  Linning,  in 
whose  right  she  stands,  having  been  a  direct  party 
thereto,  and  having  expressly  acceded  to  it,  and  sub- 
scribed the  deed  of  accession.  And  she  is  expressly 
barred  from  taking  any  steps  inconsistent  with  the 
trust,  or  destructive  of  it.  4.  It  being  expressly 
declared  in  the  deed  of  accession  that  the  subscribers 
agree,  covenant,  and  oblige  themselves,  and  those  for 
whom  they  act  respectively,  that  they  or  their  con- 
stituents shall  not  raise,  commence,  or  follow  forth 
any  action,  suit,  diligence,  or  execution  against  the 
person  or  estate  of  the  said  James  Hamilton,  the  res- 
pondent is  barred,  by  the  subscription  of  the  said  deed 
of  accession  by  her  author,  Mr  Linning,  and  by  the 
said  agreement  and  obligation  contained  therein,  from 
bringing  the  present  action  of  maills  and  duties.  5. 
The  respondent  is  bound  to  account,  in  extinction  of  her 
debt,  for  the  whole  intromissions  had  by  her,  or  her 
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nominees  or  authors,  with  the  appellant's  estate,  be- 
fore she  can  pursue  any  action,  diligence,  or  execution 
thereon.  6.  The  respondent's  debt  being  satisfied,  ex- 
tinguished, and  paid  by  her  intronussions  with  the 
rents  of  the  appellant's  estate,  she  possesses  no  right 
or  title  in  her  person  to  prosecute,  follow  forth,  or  pur- 
sue the  present  action,  supposing  it  were  otherwise 
competent  to  her.  7.  The  respondent  and  the  re- 
presentatives of  Mr  Wright  being  one  and  the  same, 
and  conjunct  and  confident  persons,  she  cannot  pro- 
secute or  .follow  forth  any  action  or  suit  which  was 
not  competent  to  Mr  Wright  himself,  the  appellant's 
trustee,  or  to  his  representatives;  and  the  present 
action  being  a  mere  device  by  these  conjunct  parties 
indirectly  to  defeat  their  own  covenant,  which  they 
feel  they  cannot  individually  do,  it  ought  to  be  dis- 
missed. 8.  The  present  being  one  of  a  variety  of 
actions  raised  with  the  view  of  defeating  the  trust, 
and  two  of  these  being  still  in  dependence  before 
Lord  Corehouse,  in  the  other  Division,  one  of  which 
commenced  and  was  in  dependence  long  before  the 
present  action  was  raised ;  and  a  variety  of  produc- 
tions having  been  made  therebi,  the  present  action 
ought  to  be  remitted  to  Lord  Corehouse,  ob  contin* 
gefUiam^  to  prevent  expense  to  the  contending  parties 
in  discussing  accumulated  actions  on  the  precise  same 
points,  and  the  risk  of  varied  and  contradictory  judg- 
ments. 

**  The  Lord  Ordinary  having  heard  paities'  proconitoni  on 
the  closed  record,  and  whole  process.  Finds  that  the  pursuer's 
(respondent's)  right  having  been  acquired  by  assignation  to  a 
part  of  a  bond  originally  in  the  person  of  Michael  Linning,  writer 
to  the  Signet,  she  would  be  bound  by  Mr  Linning's  accession  to 
the  trust-deed  granted  by  the  defender  Mr  Hamilton,  in  favour 
of  his  creditors ;  but  finds  that  there  is  no  subsisting  trust  or 
trustee  acting  under  the  said  trust-deed :  Therefore  repels  the 
defence  founded  on  said  trust :  Further,  grants  diligence  at  the 
defender's  (appellant's)  instance  against  havers  for  recovering 
the  three  first  writs  mentioned  in  the  foregoing  specification, 
and  also  for  recovering  the  remaining  writs  therein  referred  to, 
in  so  far  as  the  latter,  or  any  of  them,  tend  to  show  that  Miss 
Litdejohn  has  intromitted  with  the  rents  of  the  estate  of  Karnes, 
or  that  Miss  Littlejohn  holds  in  trust  for  Mr  Wright  or.  hia  re- 
presentatives :  Grant  also  commission  to  the  Judge  Ordinary  of 
the  bounds  to  take  the  depositions  of  havers,  and  receive  their 
exhibits;  and  dispenses  with  the  Minute-book." 

Hamilton  reclaimed,  praying  the  Court 

**  to  sustain  the  defences;  assoilzie  the  defender  fitmi  the  con- 
clusions of  the  said  action,  and  decern ;  and  find  him  entitled 
to  expenses ;  at  least,  to  recal  the  said  judgment  in  so  far  as  it 
finds  against  the  defender,  and  in  part  repels  the  defences,  and 
restricts  the  diligence  against  havers." 

Tlie  respondent  also  reclaimed.^  At  advising  the 
note  for  the  appellant,  he  stated,  that  the  truft  subsist- 
ed, although  it  was  true,  and  had  been  found  by  the 
Court,  in  the  sequestration  of  t^e  rents,  that  there 
was  no  acting  trustee;  and  that,  although  it  should 
be  held  to  subsist  to  no  other  efiect,  it  subsisted  to 
the  effect  of  preventing  the  acceding  creditors,  or  any 
in  their  right,  from  doing  any  real  diligence. 

The  respondent  departed  from  her  note,  and  the 
Coiul 

*'  Alter  the  interlocutor  submitted  to  review,  in  so  fiir  as  to  de^ 
lete  therefrom  the  words  ''  subsisting  trust  or,"  and  vary  the 
same,  in  so  far  as  now  to  find  that  there  is  no  acting  trustee : 
But,  quoad  ultra,  adhere  to  that  interlocutor,  and  refuse  the  re- 


claiming notes,  and  decern,  reserving  all  claims  to  expenses  of 
this  appearance  and  procedure,  and  of  process  generally,  for  the 
decision  of  the  Lord  Ordinary,  and  with  power  to  his  Lordship 
to  determine  thereon  as  to  his  Lordship  shall  seem  just." 

Mr  Hamilton  appealed,  pleading — I.  The  trust-deed 
and  deed  of  accession  form  a  covenant  or  contract,  not 
only  between  the  respondent  and  his  creditors,  parties 
thereto,  but  between  the  creditors  themselves,  which 
cannot  be  departed  from  or  defeated  without  the  con- 
sent of  all  parties  interested. — 11.  The  trust  executed 
by  the  appellant,  and  solemnly  acceded  to  by  the  re- 
spondent's author  and  the  other  creditors,  is  still  a  sub- 
sisting trust.— 'IIL  The  respondent  is  expressly  barred 
by  the  accession  of  her  author  to  the  trust,  and  by  the 
temis  of  the  deed  of  accession,  from  raising  orfo^low- 
ing  forth  the  present  action. of  maills  and  duties  during 
the  subsistence  of  the  trust ;  and  it  affords  no  ground 
of  removal  of  such  bar,  that  there  is  at  present  no  act- 
ing trustee. 

No  appearance  was  made  for  those  representing  the 
respondent,  who  had  died  afler  the  appeal  was  present- 
ed. 

Lord  ChaneeUor My  Lords,  when  this  case  of  Hamilton, v. 

Littlejohn  came  before  your  Lordships,  the  respondent  did  not 
appear.  The  counsel  for  the  appellant  rested  his  case  on  the 
judgment  of  this  House,  in  die  last  session,  in  a  case  arising 
between  the  same  parties,*  and  raising  a  question  consid<sred  to 
be  decisive  of  the  present  case.  My  Lords,  the  contest  between 
the  parties  arises  out  of  their  rights  as  creditors.  As  creditors 
they  had  all  become  parties  to  a  trust,  but  subsequently  the  re- 
spondent had  assumed  to  take  proceedings  as  if  there  had  been 
no  trust-deed  at  all,  and  she  proceeded  against  the  property  of 
the  debtor.  That  suit  having  been  instituted,  an  application 
was  made  by  petition  to  the  Court  of  Session  for  a  sequestra- 
tion, founded  on  a  strict  legal  right,  and  accordingly  the  se- 
questration was  ordered,  which  formed  the  subject  of  an  api)eal 
to  this  House,  upon  the  ground  that  the  creditors  having  become 
parties  to  the  trust-deed,  had  not  only  impliedly  by  so  doing,  but 
expressly,  according  to  the  terms  of  the  deed,  waived  all  their 
legal  rights,  and  consented  to  abide  by  the  result  of  the  trust ; 
and  this  House  was  of  opinion  that  the  order  for  sequestration 
had  been  unduly  issued,  and  they  reversed  that  order.  The 
suit  proceeded,  and  the  present  appeal  is  against  the  order  in 
that  suit,  by  which  efiect  is  given  to  the  legal  claim  of  the  cre- 
ditors. The  terms  of  the  order  of  the  Lord  Ordinary  are  us 
follows :  "  The  Lord  Ordinary  having  heard  parties'  procura- 
tors on  the  closed  record,  and  whole  process,  finds  that  the  pur- 
suer's right  ha>di\g  been  acquired  by  assignation  to  a  part  of  the 
bond  originally  in  the  person  of  Michael  Linning,  writer  to  the 
Signet,  she  would  be  bound  by  Mr  Linning*s  accession  to  the 
trust-deed,  granted  by  the  defender,  Mr  Hamilton,  in  favour  of 
his  creditors ;  but  finds  that  there  is  no  subsisting  trust  or  trus- 
tee acting  undec  the  said  trust-deed :"  That  is  the  ground  stated 
of  the  order  of«the  Lord  Ordinary.  Then  the  judgment  of  the 
Court  of  Session  proceeds  upon  this  ground:  **  The  Lords 
having  advised  the  case,  and  heard  counsel,  alter  the  interlocu- 
tor submitted  to  review,  in  so  fiir  as  to  delete  therefrom  the 
words  '*  subsisting  trust  or,"  and  vary  the  same  in  so  far  as  now 
to  find  that  there  is  no  acting  trustee.'  The  eflTeot  of  that  al- 
teration was  to  make  it  more  correct  in  point  of  form,  bat,  as 
your  Lordships  will  see,  more  untenable  in  point  of  principle ; 
because,  if  there  had  been  a  failure  of  the  trust  altogeUier,  there 
might  have  been  some  ground  for  the  creditors  resorting  to  their 
legal  rights,  but  as  mere  failure  of  the  trustee  (there  being  a 
power  to  substitute  a  new  trustee)  could  not  possibly,  as  upon 
the  &ce  of  that  judgment,  be  sufficient  to  enable  the  creditors 
to  resort  to  their  legal  rights:  upon  that  ground  it  is  that 
the  present  appeal  is  presented  to  your  Lordships,  and  there  is  no , 

*  James  Hamilton  v.  Margaret  Litdejohn,  House  of  Lords, 
Btb  July  18^4,  Jurist,  Vol.  VI.  p.  513. 
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doubt  that  the  same  principle  wliicli  wais  applied  by  ibis  House 
in  the  former  case  must  be  applied  to  this.  Your  Lordships 
reversed  the  interlocutor  in  the  former  appeal ;  and  the  same 
principle  being  involved  in  this,  your  Lordships  will  have  no 
difficulty  in  reversing  the  order  of  the  Court  of  Session — the 
effect  of  which  will  be,  to  dismiss  the  suit  which  has  been 
brought  by  the  respondent.  All  that  remains  to  be  considered 
is,  what  is  to  be  done  with  respect  to  <he  costs  ?  It  has  been 
contended  on  the  part  of  the  appellant,  that  though  this  is  an 
appcid  to  reverse  a  judgment  below,  the  course  pursued  by  the 
respondent  was  such  that  the  costs  ought  to  be  given,  notwith- 
standing she  is  in  possession  of  the  judgment  from  which  the 
appeal  is  brought.  That  depends  in  some  d  gree  upon  the 
dates.  It  appears  that  the  order  of  thia  House  reversing  the 
interlocutor  of  Uie  Court  of  Session  was  not  pronounced  until 
the  month  of  July  1834.  It  appears  that  the  order  now  ap- 
pealed from  was  of  the  year  1833.  At  the  time,  therefore,  that 
the  order  was  pronounced  by  this  House  in  1834,  the  suit  was 
instituted,  the  order  which  was  the  subject  of  appeal  in  1834 
having  preceded  the  institution  of  that  suit ;  but  at  the  time  the 
suit  was  instituted,  there  was  no  opinion  expressed  by  thi^ 
House  on  the  hegal  operation  of  the  deed,  or  the  interlocutoif 
which  gave  rise  to  the  judgment  appealed  from.  It  may  be 
fairly  supposed  there  was  at  that  time  existing  in  Scotland,  and 
established  by  the  order  of  the  Court  itself,  an  impression  that 
that  which  they  hadiaid  down  in  the  interlocutor  first  appealed 
from  was  the  law,  there  being  nothing  from  this  House  control- 
ling that  opinion  till  the  year  1834.  It  is  true  an  appeal  had 
been  presented  against  the  first  order,  but  that  had  not  been 
brought  to  a  hearing,  or  any  judgment  pronounced  upon  it, 
until  after  the  time  at  which  this  order  was  pronounced,  l^he 
party,  therefore,  who  had  obtained  the  order  below  was  in  pos- 
session of  the  judgment  of  the  Court  of  Session,  that  such  was 
the  rule  at  law,  and  that  such  was  her  legal  right ;  and  a. person 
in  possession  of  the  judgment  of  the  Court  below  cannot  be 
considered  so  far  tQ  have  misconducted  herself  as  to  be  sub- 
ject to  punishment  by  way  of  costs,  if  she  retains  that  judg- 
ment till  it  is  reversed  by  the  Court  of  Appeal.  Under  these 
circumstances,  I  advise  your  Lordships  to  reverse  the  interlo- 
cutor of  the  Court  below — the  effect  of  which  will  be,  to  dismiss 
the  suit  instituted  there,  but  to  do  that  without  costs. 

The  following  judgment  was  pronounced : 

'*  It  is  ordered  and  adjudged  by  the  Lords  spiritual  and  tempo- 
ral in  Parliament  assembled,  that  the  said  interlocutors  com- 
plained of  in  the  said  appeal  b ',  and  the  same  are  hereby  re- 
versed." 

Vizard  and  Leman,  Appellant's  Solicitors* — [W.H.D.] 


leth  AtifptH  1836. 
House  op  Lords ^(W.H.D.) 

Xo.  2«-^Snt  W.  Caiimicha£x«  AifBTRUTBER)  Appel* 
Utnij  V.  Mit8  MAKEAK-ANflTBOTfirxft  and  Husbani>, 
Respondent. 

Collation — Heir  and  £xecator~Entail^-^^cU  (affirming  the 
judgment  of  the  Court  of  Session,)  that  an  heit  ofentail^  wka 
wa»  at  sdms  time  heir  of  line,  and  one  vf  the  nearest  of  Atn^ 
weas  not  entkkd  to  o  share  of  the  personal  estate  of  the  de^ 
ceAifed,  unihout  colUiting  the  heritage  and  his  life  iiUertst  m 
the  entailed  estates. 

The  circumstances  of  thia  case,  and  the  proceedings 
antecedent  to  the  present  appeal,  are  detailed  in  pre- 
vioiiB  reports — (viae  Jurist,  Vol.  VL  p.  1 1 1 ;  Vol.  VII. 
p.  487,  and  VoL  VIII.  p.  152.)  The  case  having  re- 
turned to  the  Court  of  Session,  the  judgment  of  the* 
House  of  Lords  was  applied,  parties  Avere  heard  before 
the  whole  Judges,  and  the  following  interlocutor  was 
pronounced : 

"  The  Lords,  in  pnrsuanoe  of  the  order  of  the  House  of 
Lords,  having  heard  counsel  in  presen<^  of  the  whole  Cornet, 


having  obtained  the  opinions  of  the  consulted  Judges,  and 
having  resumed  consideratioh  of  the  case,  find  that  the  claimant 
and  petitioner,  Sir  Wihdhakn  Carmichael  Anstruther,  Bart., 
cannot  claim  any  share  in  the  executty  of  the  late  Sir  John 
Carmidiael  Anstrlither,  Bart.,  without  previously  collating  the 
heritage,  to  which,  as  heir  of  Sir  John,  he  has  succeeded: 
Find  Mrs  Marian  Alistruther  and  her  husband  entitled  to  the 
expenses  of  process,  and  retnit  to  Lord  Jeflfrey,  as  Ordinary,  in 
the  place  of  Lord  Medwyn,  to  proceed  accordingly." 

Against  this  judgment  Sir  Windham  Carmichael 
Anstruther  appealed,  pleading — L  Where  the  heir  of 
line  of  a  party  deceased  is  also  one  of  the  next  of  kin, 
he  is  not  excluded  from  his  right  to  share  in  the  move- 
able estate  by  his  character  of  heir  of  line,  but  retains 
his  inherent  right  as  one  of  the  next  of  kin ;  nor  is 
there  any  ground  on  which  it  can  be  said  in  law  that 
the  personal  property  of  the  deceased  is  set  apart  as  the 
portio  lejfitima  of  the  rest  of  the  next  of  kin,  to  the 
exclusion  of  the  heir  of  line  being  also  one  of  the 
nearest  in  blood.  He  does  not  acquire  a  privilege  by 
renoimcing  his  right  as  heir  of  line  and  collating. 
When  he  takes  his  share  of  the  personal  estate,  he 
merely  exercises  his  right  in  common  with  the  other 
next  of  kin ;  although  the  law  has  required  collation  as 
the  condition  of  his  exercising  that  right,  upon  the 
principle  of  equalising  the  distribution  of  the  whole 
estate  of  the  deceased  which  the  parties  take,  or  which 
the  law  holds  them  to  take,  from  him  'as  ab  intestato. 
— '11.  On  any  view,  and  whether  collation  shall  be 
held  as  the  condition  on  which  the  heir  exercises  an 
inlierent  right,  or  the  ground  on  which  he  acquires  a 
privil^e,  tibe  obligation  to  collate  is  equally  limited  to 
that  part  of  the  estate  of  the  deceased  which  he  ac- 
tually takes,  or  the  law  holds  him  to  take,  as  heir  of 
line,  ctlioqui  successutus ;  and  when  claiming  to  share 
as  one  of  the  next  of  kin,  he  cannot  be  required  to  col- 
late beyond  what  he  takes  as  heir  of  line,  or,  in  other 
words,  in  that  character  to  which  the  obligation  to  col- 
late* attaches.  He  cannot,  therefore,  be  compelled  to 
collate  an  entailed  estate  which,  on  the  one  hand,  truly 
formed  no  part  of  the  estate  or  the  succession  of  the 
deceased,  not  being  subject  to  his  debts  or  deeds,  nor 
attachable  by  his  cfeditors,  nor  such  as  either  directly 
or  by  operation  of  law  he  had  right  or  power  to  dispose 
of;  and  which,  on  the  other  hand,  is  tiJcen  by  the  heir 
in  form  only  as  heir,  but  in  substance  and  reality  as  a 
creditor,  ahd  under  and  by  virtue  of  the  entail,  to 
which  all  the  heirs  milst  appeal  as  the  origin  of  their 
respective  rights,  incurring  no  representation  of  the 
deceased,  either  active  or  passiye,  and  rejecting,  if  he 
chooses,  the  character  of  heir  of  line  and  all  its  conse- 
quences, beneficial  or  onerous,  while  he  takes  under 
the  entail. — UL  The  heir,  in  order  to  have  the  benefit 
of  collation,  is  not  bound  to  collate  or  throw  into  the 
conunon  fund  such  estate,  though  vested  in  the  de- 
ceased, as  was  held  by  the  deceased,  and  is  succeeded 
to  by  die  heir  under  a  strict  entail  in  favour  of  heirs- 
male,  or  anv  other  destination  inconsistent  with,  and 
exclusive  of,  the  ordinary  line  of  descent  at  common 
law. 

To  which  it  was  afmoered  for  the  respondents — L 
An  heir  of  line  of  a  party  deceased,  though  one  of  the 
next  of  kin,  is  excluded  from  any  share  of  the  personal 
estate,  because  of  his  provision  by  the  heritage;  and 
it  is  only  when  he  renounces  his  character  of  heir,  and 
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consents  to  collate  the  heritage  with  the  executors, 
that  he  is  permitted  to  claim  a  share  of  the  moYeable 
succession.  This  privilege  of  collation  was  introduced 
into  tlie  law  of  Scotland  at  an  early  period,  in  order 
that  the  heir,  who  is  in  general  the  persona  pnedilecta 
of  the  law,  might  in  no  event  be  in  a  worse  situation 
than  the  other  next  of  kin.  When  the  heir  claims  a 
share  of  the  executry,  he  exercises  no  inherent  right 
in  his  person,  but  is  considered  as  purchasing  a  privi- 
lege which  was  not  formerly  competent  to  him,  and  is 
therefore  bound  in  all  cases  to  pay  the  price  which  the 
law  demands  as  the  equivalent  for  admitting  him  to  a 
share  of  the  personal  estate,  from  which,  by  the  ordi- 
nary rules  of  succession,  he  stands  excluded. — II.  The 
estate  which  the  heir  of  line,  claiming  as  one  of  the 
next  of  kin,  is  bound  to  collate,  is  not  limited  to  that 
succession  merely  which  he  takes  from  the  deceased 
ttb  iniestato,  and  in  his  character  of  heir  of  line,  but 
extends  to  all  heritable  subjects,  wherever  situated,  to 
which  he  is  heir  alioqui  successuruSy  whether  these  be 
taken  by  him  ab  intestato,  prceceptione  JuBreditatiSy  by 
a  disposition  moftis  causeiy  in  terms  of  a  special  desti- 
nation, or  by  virtue  of  a  marriage-contract.  In  short, 
the  law  holds  that  wherever  an  heir  seeks  to  take  his 
place  as  an  executor,  he  is  bound  to  collate,  or  throw 
into  the  common  fund  every  thing  forming  the  proper 
subject  of  descent  to  an  heir  of  line,  whether  taken  by 
him  in  that  precise  character  or  not. — III.  When  the 
heir  of  line  takes  the  succession  of  the  ancestor,  to 
whom  he  is  alioqui  successurusy  in  terms  of  a  special 
destination,  it  is  of  no  consequence  whether  that  deed 
has  been  executed  by  his  immediate  predecessor  or  by 
a  more  remote  ancestor ;  neither  is  it  of  any  importance 
whether  the  investiture  be  conceived  in  favour  of  heirs 
general  or  heirs  of  tailzie  and  provision ;  whether  it 
be  an  unfettered  investiture,  or  is  holden  under  prohi- 
bitions. In  all  these  cases  the  obligation  upon  the  heir 
to  collate  is  the  same  in  kind,  although  it  may  be  dif- 
ferent in  degree,. according  to  the  nature  and  quality 
of  the  burdens  affecting  the  estate  at  the  time  when 
the  succession  opens  to  him. — IV.  An  entailed  estate, 
however  strictly  limited  and  fettered,  becomes  the  pro- 
perty of  the  heir  as  soon  as  he  completes  his  titles. 
In  ail  but  the  burdens  and  restraints  which  go  to  re- 
strict its  value,  it  is  not  less  radically  and  substantially 
than  fbrmally  an  estate  the  same  in  kind  with  that 
which  is  held  in  fee-simple.  An  entail  is  not,  as  has 
been  erroneously  represented,  a  mere  trust,  with  a  suc- 
cession of  liferents,  bestowing  upon  each  heir  the  cha- 
racter of  a  liferenter,  whose  interest  expires  at  his 
death,  and  is  not  taken  up  and  inherited  by  his  suc- 
cessor. The  Act  1685  makes  no  alteration  in  the 
common  law  with  respect  to  the  transmission  of  landed 
property ;  and  while  it  secures  to  the  eldest  son.  the 
parental  estate  (to  which  he  was  by  law  entitled  to 
succeed)  free  from  the  claims  of  creditors  or  purchasers, 
it  was  not  intended  in  any  other  manner  to  affect  the 
rights  and  interests  of  the  different  classes  of  heirs.  In 
no  case  is  an  heir  called  upon  to  collate  more  than  the 
value  of  the  succession  he  receives ;  and  least  of  all 
is  an  heir  of  entail  entitled  to  complain  of  hardship ; 
for  not  only  has  the  estate  been  secured  to  him  free 
from  debt,  but  he  is  enabled  to  claim  a  share  of  the 
moveables  from  the  executors,  and  at  the  same  time  to 


transmit  the  fee  of  the  estate  to  his  own  heirs  after  his 
decease.  Further,  the  heir's  exclusion  from  the  per- 
sonal succession  is  to  be  traced  back  to  a  period  of  the 
law  when  there  required  no  entail  in  order  to«give  the 
heir  a  title  and  interest  in  the  heritable  estate,  not  less 
peculiarly  his  own,  and  not  less  independent  of  his 
ancestor,  than  that  which  he  now  holds  under  the  most 
rigorous  application  of  the  Statute  1685. — V.  Wlien 
the  estate  is  tailzied  to  one  who  is  not  heir  alioqui  sue- 
cessurusy  as,  for  example,  to  a  second  son,  or  to  one 
who  is  vested  with  the  character  both  of  heir  and  exe- 
cutor, as  in  the  case  of  an  beir-portioner,  there  is  no 
room  for  collation ;  because,  in  these  cases,  the  parties 
favoured  by  the  destination,  are,  in  their  own  right, 
entitled  to  a  share  of  the  executry,  of  which  they  can- 
not be  deprived,  because  they  have  received  a  provi- 
sion of  lands  to  which  they  had  otherwise  no  legal 
claim ;  and  as  the  moveables  do  not  thereby  suffer  any 
diminution,  the  other  next  of  kin  have  no  reason  to 
complain.  Cases  of  this  description  have  frequently 
engaged  the  attention  of  the  Court ;  and  in  all  of  them 
the  obligation  to  collate  on  the  part  of  an  heir  of  entail 
alioqui  successurus  has  been  uniformly  recognised  as  a 
known  and  familiar  principle  of  the  law  of  Scotland 
for  a  period  of  time  considerably  beyond  a  century. 

Lord  Chancellor, — My  Lords,  m  this  case  of  Anstruther  r. 
Anstrutber,  the  question  arose  in  a  suit  of  multiplepoinding,  and 
the  point  for  decision  is,  whether  an  heir  of  entail,  heing  also 
heir  of  line,  and  being  one  of  several  next  of  kin,  can  claim  a 
share  of  the  personalty  without  collating  the  heritage  to  which 
he  succeeds  as  heir  of  tailzie.  The  deceased  was  nephew  to 
the  claimants,  the  uncle  and  aunt.  The  cltimants  are  his  only 
next  of  kin.  The  uncle  is  heir  of  tailzie  of  certain  entailed 
estates,  and  is  also  heir  of  line  to  the  deceased.  The  case  came 
before  the  Second  Division  of  the  Court  of  Session  in  Novem- 
ber 1833,  when  an  interlocutor  was  pronounced,  by  which  it 
was  declared,  **  that  Sir  Windham  Carmichael  Anstruther,  the 
claimant,  cannot  claim  any  share  of  the  executry  of  the  deceased, 
without  previously  colUcing  the  heritage  to  which,  as  heir  to 
the  deceased,  he  has  succeeded.*'  Against  this  judgment  the 
heir  appealed  to  this  House,  and  the  appeal  came  on  for  hearing 
in  AprU  1835 ;  when  the  case  having  been  only  in  part  heard, 
an  order  was  made,  declaring,  **  that  the  House,  by  consent  of 
parties,  forbear,  hoc  statu,  to  pronounce  any  decision  upon  the 
matter  of  the  said  appeal,  but  directed  that  the  cause  should  be 
remitted  back  to  the  Second  Division  of  the  Court  of  Session, 
with  an  instruction  to  the  Judges  of  that  Divi^on  to  order  the 
matter  of  law  in  question,  in  this  cause,  to  be  heard  before  the 
whole  of  the  Judges,  including  the  Lords  Ordinary,  and  to  pro- 
nounce judgment  according  to  the  opinion  of  the  majority  of 
the  whole  of  the  Judges.'*  The  case  was  accordingly  so  heard 
on  the  20th  of  January  last,  when  the  opinions  of  all  the  Judges 
were  in  fiivour  of  the  interlocutor  before  pronounced ;  and  we 
have  the  benefit  of  the  written  opinions  of  many  of  the  Judges. 
Under  these  circumstances,  the  case  came  again  before  this 
House,  and  without  in  any  degree  assenting  to  the  proposition, 
that  the  judicial  functions  of  this  House  are  in  no  case,  and  un- 
der no  state  of  facts,  to  be  exercised  against  such  high  authority, 
founded  upon  an  admitted  course  of  decision  and  practice  of 
above  twenty-five  years,  yet,  undoubtedly,  this  House  would 
pause  long  before  it  reversed  such  a  judgment,  and  altered  so 
long  a  course  of  derisions  and  practice.  I  have,  however, 
thought  it  my  duty  to  go  through  the  whole  case,  to  consult  and 
consider  all  the  authorities  quoted,  and  have  come  to  the  clear 
conclusion  that  we  have  not,  in  this  case,  any  such  distressing 
duty  to  perform  ;  because  it  appears  to  me  that  the  decision  of 
the  case  of  Little  Gilmour  in  1809,  which,  it  is  admitted,  go- 
verns this,  if  it  be  to  be  treated  as  an  authority,  was  rightly 
decided,  and  in  strict  conformity  with  the  prinoples  of  former 
derisions,  and  the  Hnquestioned  doctrines  of  the  Scotch  law. 
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as  applicable  to  strict  entails.     It  being  admitted  that  the  case 
of  Little  Gilmour,  decided  in  1809,  is  identical  with  the  present 
case,  and  that  subsequent  decisions  have  taken  place  upon  the 
authority  of  that  case,  and  that  the  law  upon  this  subject  has 
been  considered  as  established  by  that  decision,  it  is  only  ne- 
cessary to  consider  whether  that  decision  be  so  contrary  to 
principle,  and  so  inconsistent  with  former  authorities,  as  to 
make  it  the  duty  of  this  House  to  overrule  that  decision,  and 
to  establish  a  rule  of  law  diametrically  opposite  to  that  upon 
which  that  case  is  founded.     It  is  admitted  by  the  appellant, 
that  the  heir  must  collate  whatever  heritage  he  takes  from  the 
person  whose  estate  is  to  be  administered;  but  he  contends 
that,  in  the  case  of  a  strict  entail,  the  heir  of  entail,  though  be 
be  also  heir  of  line,  takes  nothing  from  the  decea8ed,-^that  he 
takes  from  the  entailer  as  a  person  designated,  and  that  he 
therefore  ought  not  to  be  compelled  to  collate  such  heritage  as 
the  price  of  participating  in  the  property  of  the  deceased,  such 
person  so  deceased  never  having  had  the  power  of  diverting  the 
heritage  from  the  heir,  and  such  heir,  therefore,  claiming  no- 
thing from  him,  and  not  even  owing  anything  to  his  forbear- 
ance.    Many  arguments  were  urged  at  the  bar  for  the  piu-pose 
of  showing  that  absurdities  and  inconsistencies  might,  in  certain 
cases,  arise  in  the  application  of  the  rule  laid  down  in  the  Little 
Gilmour  case.     Such  argument  might  be  entitled  to  much  con- 
sideration, in  considering  the  propriety  of  establishing  a  new 
rule,  but  ought  not  to  have  mudi  weight  in  considering  whether 
an  old  and  established  rule  of  property  ought  to  be  overturned. 
In  all  codes  of  law  founded  upon  tedinical  reasoning,  such  ar- 
guments might  be  found  to  apply.     Before  I  consider  the  cases 
referred  to,  I  will,  for  a  moment,  call  your  Ijordships'  attention 
to  the  question,  how  far  the  rule  oljected  to  be  or  be  not  con- 
sistent with  the  acknowledged  rule  of  the  Scotch  law,  as  ap- 
plicable to  strict  entails?     Such  entails  rest  upon  the  provisions 
of  the  Act  of  1685.     Now,  it  is  not  disputed  but  that  an  heir, 
taking  by  simple  destination,  must  collate ;  and  if  that  Act  had 
not  been  passed,  and  Che  property  in  question  had  been  permit- 
ted to  descend,  according  to  the  entail,  from  the  last  possessor 
to  the  present  appellant,  that  the  appellant  must  have  collated 
such  heritage  before  he  could  participate  in  the  executry.     If, 
therefore,  he  need  not  now  do  so,  it  must  be  by  virtue  of  the 
provisions  of  the  Act  of  1685.     The  object  of  the  Act  was, 
to  enable  persons  efiectually  to  entail  their  estates,  by  preventing 
the  heirs  of  entail  from  alienating  or  charging  the  estate  entail- 
ed.    It  therefore  secured  to  the  heirs  in  succession  the  en- 
joyment of  the  entailed  estates.     Did  it  also  entitle  them  to 
share  in  the  executry  without  collating  the  heritage  ?     Yet 
such  must  be  the  effect  of  it,  if  the  appellant  be  right.     The  ar- 
gument of  the  appellant  proceeds  upon  the  practical  effect  of 
that  Act,  and  not  upon  its  legal  operation ;  and,  therefore,  to 
support  his  argument,  he  is  compelled  to  treat  the  possessor 
under  an  entail  as  merely  a  liferenter.     But  this  is  contrary  to 
the  known  principle  of  the  Scotch  law,  which  considers  the  fee 
88  in  the  party  in  possession  under  the  entail,  and  his  heirs 
makes  up  his  title  as  heir  to  him,  as  owner  of  the  fee.     If  the 
Act  of  1685  did  not  consider  the  heir  as  in  possession  of  the 
fee,  why  restrain  him  from  exercising  rights  which  are  conceded 
to  the  fee  ?     The  heir  may  sometimes  suffer  from  this  supposed 
fiction,  but  he  sometimes  also  benefits  by  it,  as  occurred  in  some 
of  the  eases  referred  to,  particularly  in  Spalding  v,  Farquharson, 
and  Russell  o.  Russell,  1  Bell's  Commentaries,  p.  102,  in  which 
it  was  held  that  an  heir  of  entail  was  not  bound  to  collate  the 
heritage  with  the  next  of  kin  of  his  father,  because,  as  such 
&ther  had  not  made  up  his  title,  the  heir  Mras  to  claim  as  heir 
to  the  grandfiither,  and  not  as  heir  to  his  father.     Not  only  must 
an  heir,  who  takes  by  simple  destination,  collate,  but  so  must 
an  heir  who  takes  by  the  bounty  of  his  father,  or  under  his  fa- 
ther's marriage-settlement.     In  principle,  therefore,   there  is 
nothing  to  impeach  the  doctrine  acted  upon  in  the  Little  Gil- 
mour case.     Is  there  then  any  thing  of  authority  against  it  ? 
It  is  admitted  that  there  is  no  case  of  prior  date  precisely  in 
point,  but  there  are  several  in  which  it  appears  to  me  that  the 
principle  has  been  recognised.     The  first  of  the  cases  cited, 
sod  which  wte  relied  upon  by  the  appellant,  was  the  case  of 
Rickart  v,  Biekait  in  1720,  in  which,  there  being  three  sisters 


next  of  kin  of  the  deceased,  and  the  eldest  being  heir  of  entail, 
it  was  held  that  she  was  not  bound  to  collate.     In  that  case, 
the  question  arose  between  sisters,  so  that,  as  to  two-thirds, 
the  eldest  sister  was  not  heir-at-law,  but  took  by  special  des- 
tination.    But  in  the  Scotstarvet  case  in  1787,  Morrison's  Dic- 
tionary, 2379,  the  circumstances  were  the  same,  except  that  the 
sisters  were  not  sole  next  of  kin, — and  there  it  was  held  by  the 
Court  of  Session,  that  the  eldest  sister,  being  heir  of  entail, 
must  collate  with  those  who  were  next  of  Idn,  but  not  heirs- 
portioners.     The  distinction  between  the  two  cases  is  obvious 
— the  eldest  sister  was  not  in  competition  with  heirs-portioners 
only,  but  with  others,  next  of  kin,  who  were  not  so.     This 
judgment  was  reversed  in  this  House,  but  merely  upon  the 
ground  that  the  domicile  having  been  in  England,  the  law  of 
Scotland  did  not  apply.     In  the  case  of  Rae  Crawford,  a  sister 
succeeded  to  ah  estate  under  an  entail.     She  had  a  brother  and 
a  sister.     It  was  held  she  was  not  bound  to  collate,  because 
she  was  not  heir  of  line, — assuming  that,  had  she  been  heir  of 
line,  she  would  have  been  bound  to  collate.     Such  being  the 
state  of  the  authorities  prior  to  the  case  of  Little  Gilmour,  in 
1809,  your  Lordships  have  to  decide,  whether  that  case  was  so 
contrary  to  those  decisions,  and  so  inconsistent  with  the  prin- 
ciples of  the  law  of  Scotland,  as  to  induce  your  Lordships  to 
overrule  it.     Had  the  decision  of  the  case  of  Little  Gilmour 
been  the  reverse  of  what  it  was,  it  might  have  established  a 
rule,  in  some  instances,  more  conducive  to  the  equitable  arrange- 
ment of  the  claims  of  different  members  of  a  family,  and  have 
avoided  some  consequences  of  the  present  rule  which  it  is  im- 
possible to  reconcile  with  notions  of  abstract  justice, — such  as 
the  consequences,  that  if  a  second  son  be  heir  of  entail,  he  need 
not  collate  with  his  brother  and  sister,  but  that  an  eldest  son, 
heir  of  entail,  must.     But  then,  such  a  decision,  to  obtain  such 
a  result,  would,  in  my  opinion,  be  a  violation  of  the  principles 
of  the  Scotch  law,  arbitrary  and  technical  as  they  may  be  in 
the  present  instance.     I  have,  therefore,  come  to  the  conclu- 
sion, that  the  decision  of  the  case  of  Little  Gilmour  was  right 
upon  these  grounds ;  and  if  your  Lordships*  should  concur  in 
that  opinion,  you  will  not  hesitate  to  act  upon  it,  particularly 
as  it  has  been  considered  as  the  rule  of  law  for  twenty-five  years, 
and  has  been  followed  in  other  cases.     I  therefore  move  your 
Lordships  to  affirm  the  interlocutor  of  the  Court  of  Session  ap- 
pealed against. 

Lord  Lyndkurst, — I  beg  to  state,  that  I  was  present  at  the 
hearing  of  this  case,  which  was  very  elaborately  argued  at  the 
bar,  and  that  I  entirely  concur  in  the  judgment  which  has 
been  moved  by  the  noble  and  learned  Lord  ;  and  I  beg  further 
to  state,  that  another  noble  and  learned  Lord,  who  was  also 
present,  has  authorised  me  to  state,  that  he  also  concurs  in  this 
judgment. 

Merlocutor  afRrtned. 

Spottiswoode  and  Robertson,  Appellants  Solicitors,  Richard- 
son and  Connell,  Respondents*  Solicitors, — [W.H.D.] 

March  1836. 

OUTEK-HODSB. — (J.D.M.) 

No.  3* — Rbv.  John  M*Donaij>  and  Duncan  Camp- 
BEix,  Advocatorsy  v.  Duncan  CAMPBEXJi,  Respon- 
dent* 

Session-Clerk— .Banns — Statute,  5  Geo.  IV.  c.  90 — Found, 
with  regard  to  the  Government  Churches  erected  in  the  high- 
lands and  islands  of  Scotland,  under  authority  of  the  Statute, 
5  Geo.  IV.  c.  90,  that  although  the  districts  set  apart  to 
them  were,  by.  Act  of  Assembly,  May  1833,  declared  to  be 
disjoined  quoad  sacra  from  the  original  parishes,  the  session- 
clerks  of  the  original  parishes  are  alone  entitled  to  exact  fees 
for  proclamations  of  banns  and  registrations  of  baptisms  in 
these  districts. 

By  the  Act  5  Geo.  IV.  c.  90,  authority  was  given 
for  erecting  additional  churches  in  the  higidands  and 
islands  of  Scotland.     Under  this  Act,  a  church  waa 
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erectefi  in  the  year  1829  at  Kinloch-Rannoch,  in  the 
parish  of  Fortingall,  of  which  the  advocator,  McDonald, 
was  appointed  minister. 

It  is  declared  by  the  Statute,  that  **  the  district 
set  apart  for  the  duties  of  such  ministers  appointed 
as  therein  directed,  is  not  disjoined  firom  the  parish 
or  parishes  to  which  it  belongs,  or  erected  intp  a  se- 
parate parish.**  But  by  an  Act  of  the  General  Assem- 
bly, passed  in  May  1833,  the  districts  so  set  apart 
**'  are  erected  into  separate  parishes  quoad  sacrum  and 
to  that  effect  are  thereby  declared  to  be  disjoined  and 
separated  from  the  parishes  of  which  they  previously 
constituted  a  part." 

The  advocator,  Campbell,  was  appointed  by  Mr 
McDonald,  session-clerk  of  Kinloch-Rannoch,  and  in 
this  capacity,  made  proclamations  of  banns,  in  the 
church,  of  which  he  gave  certificates,  receiving  the 
usual  fees  from  the  parties.  On  this  account,  tl^e  re- 
spondent, who  is  session-derk  of  the  ps^ish  of  Fortin- 
gall, presented  a  petition  against  the  advocators  to 
the  Sheriff-substitute  of  Perthshire,  to  have  them  in- 
terdicted from  levjdng  the  fees  for  making  proclama- 
tions of  banns  or  registrations  of  baptisms,  ^'  either  in 
that  part  of  the  parish  of  Fortingall,  called  Kinloch- 
Rannoch,  or  in  any  other  part  of  the  said  parish."  The 
Sheriff-substitute,  after  {^lowing  a  proof,  pronounced 
the  following  interlocutor,  whi(£  was  subsequently  af- 
firmed by  the  Sheriff-depute : 

'*  Having  advised  this  pfo^ess,  finds  that  the  pursuer  was 
duly  appointed  session-clerk  of  the  ppuish  of  Fortingall :  Finds 
that  the  pursuer,  in  that  character,  is  entitled  by  the  h^yr  and 
practice  of  this  country  to  the  exclusive  right  of  keeping  the 

Sarochial  registers  of  prodami^tions  of  niarriages,  and  celehra- 
ions  of  baptisms,  and  to  draw  and  receive  the  regulated  or  cus- 
tomary fees  payable  thereupon,  and  to  grant  the  official  and 
accredited  certificates  of  such  acts :  Finds  that  by  the  Act  5 
Geo.  IV.  chap.  90,  authority  was  given  for  erecting  additional 
churches  in  the  highlands  and  islvids  of  Scotland :  Finds  by 
said  Act  it  is  declared,  that  '  the  district  set  apart  forthe  duties 
of  such  ministers  appointed  as  therein  directed,  is  not  disjoined 
from  the  parish  or  parishes  to  which  it  belongs,  or  erected  into 
'  a  separate  parish :'  Finds  th^t,  under  authority  of  s^id  recited 
Act,  a  church  was  erected  about  the  year  1629  at  Kinlgch- 
Rannoeb,  in  the  said  parish  of  Fortingall,  of  which  church  it  is 
admitted  the  defender,  the  Reverend  John  M'Donald,  is  the 
minister :  Finds  that  by  an  Act  of  the  General  Assembly  of  the 
Church  of  Scotland,  in  May  1933,  the  ^stricts  attached  to 
churches  erected  under  authority  of  the  said  recited  Act  of  Par- 
liament, '  isre  erected  into  separate  parishes,  quoad  sacra,  and  to 
that  effect  are  thereby  declared  to  be  disjoined  and  separated 
from  the  parishes  of  which  they  previously  constituted  a  part  :* 
Finds  that  the  right  of  levying  fises  on  the  proclamation  of  banns 
of  marriage,  and  o^  registration  of  baptjisms,  is  a  civil  right, 
and  the  same  being  saved  and  reserved  fi*om  the  operation  of 
the  Act  of  Parliament,  could  not  be  abrogated  or  infringed  by 
the  Act  of  Assembly,  which  could  only,  and  purports  only  to 
regulate  the  partition  of  the  original  parishes  quoad  sacra : 
Finds  it  admitted  that  the  defender,  Campbell,  was  appointed 
dcrk  to  the  ecclesiastical  session  of  said  (^urch  and  district  of 
Kinloch-Rannoch ;  but  finds  that  in  that  character  he  had  no 
title  to  interfere  with  the  civil  rights,  or  diminish  the  official 
emoluments  of  the  pursuer,  as  sessio^i-clerk  of  the  original 
parish  of  Fortingall,  to  which  the  said  ecclesiastical  territory  of 
Kinloch-Rannoch  pertains  in  all  questions  qttoad  dvUia :  Finds 
it  proved  that  subsequent  to  the  said  Act  of  Assembly,  and  the 
defender  Campbell's  appointment  under  the  same,  proclamations 
of  banns  were  made  in  said  church  of  Kinloch-Rannoch  by  the 
said  defender  Campbell,  and  certificates  of  such  proclamations 
given  by  him,  and  fees  drawn  for  the  same  fi-om  the  parties  in- 


terested therein :  Finds  that  such  prodiimations  were  advise4 
by  the  defender,  the  Reverend  John  M*Donald,  were  made  in 
the  church  wherein  he  officiates,  and  were  acted  on  by  ^im  as 
regular  certificates  of  proclamation :  Finds  no  proof  of  fees 
being  exacted  by  the  defenders  for  the  registration  of  baptisms, 
and  no  evidence  that  they  kept  records  of  marriages  and  bap- 
tisms :  Therefore  grants  the  interdict  concluded  for,  against  the 
defenders  drawing  the  fees  or  dues  on  proclamation  of  banns  of 
marriage  or  registration  of  baptisms,  which  of  right  belong  to 
the  pursuer  as  session-derk  of  the  parish  of  Fortingall :  Find>s 
the  defenders,  jointly  and  severally,  liable  to  the  piusuer  iii 
expenses  of  process  (excepting  of  such  points  in  the  proof 
whereon  the  pursuer  was  unsuccessful)  ;  allows  an  account  of 
expenses  to  be  lodged  and  taxed,  and  decerns.*' 

M'Dopald  and  Campbell  having  brought  an  advoca- 
tion, the  Lord  Ordinsiry  remitted  the  cs^use  to  the 
Sheriff  sin^plid^er^  find  found  the  respondent  entitled 
to  e3(p0n»eB.  The  grounds  of  his  Lordship's  judg- 
ment are  expressed  in  the  following  note,  subjoined  to 
the  interlocutor: 

*'  The  Lord  Ordinary  thinks  (with  Pardovan)  that  the  procla- 
mation of  banns  is  a  matter  parUy  of  dvil  and  partly  of  reUgious 
order,  and  that,  since  the  R^ormation,  the  dvil  character  pre- 
dominates. He  has  no  idea,  for  example,  that  if  the  General 
Assembly  should  think  fit  to  abolish  or 'dispense  with  the  prac- 
tice, this  would  repeal  the  Tarious  Statutes  under  which  it  is 
enjoined  by  the  direct  authority  of  Parliament.  He  is  of  opinion, 
therefore,  that  the  act  of  prodamation  itself  is  not  properly  inter 
sacra,  to  the  effect  of  bdng  exclusively  competent  in  a  district  ' 
disjoined  firom  an  original  parish,  quoad  sacra  alone,  and  con- 
fessedly forming  part  of'  that  pansh,  as  to  all  dvil  concerns. 
The  duty  of  keeping  a  register  of  such  proclamations  is  still 
more  dearly  a  mere  dvil  duty  or  function,  and  the  right  of  ex- 
acting fees  for  proclaiming  and  recordiug  is  obviously  of  the 
same  description.  This  right  rests  soldy  on  general  consuetude, 
and  according  to  that  consuetude,  the  fees,  it  is  believed,  are 
invariably  paid  for  the  proclamation  and  the  register  together, 
and  not  separately  for  one  and  for  the  other.  The  complainer, 
however,  in  this  case,  keeps  no  register.  The  Liord  Ordinary 
cannot  entirely  approve  of  the  decision  in  the  case  of  Beveridge, 
26th  June  1765,  (Mor.  8014).  But  it  shows,  at  least,  how 
little  the  functions  for  which  the  session-derk  was  found  en- 
titled to  fees,  were  supposed  to  be  of  a  religious  character,  that 
they  were  there  enforced  against  dissenters.  Besides  maintain- 
ing the  Sheriff's  judgment  on  the  grounds  which  it  sets  forth, 
the  respondent  u^ed  very  strongly  at  the  debate,  that  the  whole 
case  of  the  advocator  was  ea(duded  by  these  prejudicial  consi- 
derations :  Vst  That  this  dis^ict  of  Kinloch-Rannoch,  though 
erected  into  a  parish  quoad  sacra^  could  have  no  proper  or 
separate  kirk-session,  and  consequently  no  proper  session-derk, 
under  a  just  interpretation  of  the  Act  of  5  Geo.  IV.  c.  90,  and 
of  the  Act  of  Assembly  1838 ;  and,  2d,  That  even  if  it  might 
have  obtained  such  a  session  by  the  interposition  of  the  preAiy^ 
Ury,  that  to  which  the  complauier  owed  his  appointment  having 
been  incompetently  nominated  by  the  minister  alone,  was  a  mere 
'nullity,  and  could  perform  no  fimction,  either  dvil  or  ecdedas- 
ticaL  The  Lord  Ordinary  has  not  rested  his  judgment  upon 
these  considerations,  and  shall  not  therefore  enter  at  large  into 
the  reasons  which  incline  him  to  think  that  they  are  not  to  be 
relied  on.  His  opinion  is,  that  the  first  proposition  is  not  well 
founded ;  first.  Because  the  Statute  referred  to  merdy  enacts, 
r§  25)  that  the  dders  oflEiciating  in  the  new  district  shall  not 
aerive  *'  any  authority"  (to  act  as  a  separate  and  distinct  kirk- 
session)  *^from  tkefiramers  of  this  Act,"  which  leaves  it  quite 
open  to  any  other  competent  luithority  to  invest  them  vdth  such 
a  chanu:ter ;  and,  2di^,  Because  the  creation  or  erection  of  a 
parish  quoad  sacra  (which  the  Lord  Ordinary  here  assumes  to 
be  within  the  competency  of  the  General  Assembly),  and  the 
investing  the  minister  of  such  parish  with  the  whole  rights, 
powers,  and  duties  of  a  parish  minister,  necessarily  implies  that 
he  must  have  a  separate  and  independent  kirk-session,  without 
which  he  could  not  administer  disdpline,  or  oonstitute  fiv  this 
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separate  parish  the  radical  court  in  the  torie  of  proper  eede- 
siusdcal  judicatures.  It  would  be  a  mere  anomaly  and  incon- 
sistency, to  hold  that  he  was  to  be  contented  with  the  personal 
services  of  certain  elders  ordained  in  an  adjoining  parish,  and 
liable  of  course  to  the  control  of  another  minister  as  their  pro- 
per moderator.  On  the  other  hand,  however,  the  Lord  Ordi- 
nary 18  inclined  to  think,  that  the  session  actually  oflQdating 
has  been  irregularly  and  incompetently  appointed  by  the  sole  act 
of  the  minister,  and  that  it  ought  to  have  been  created,  in  the 
first  instance,  by  the  presbytery  of  the  bounds.  He  is  of  opinion, 
however,  that  if  the  new  parish  had  a  right  to  a  separate  and 
independent  session  from  the  moment  of  its  disjunction,  it  is 
jus  teriii  to  the  officers  of  the  original  parish  to  object,  or  in- 
quire into  any  defects  or  flaws  which  may  actually  exist  in  its 
constitution.  The  presbytery  and  the  higher  church  courts 
may  take  cognisance  of  this,  and  apply  the  proper  remedy.  But 
ffit  adjoining  parish  can  have  no  such  right;  and  it  is  the  Lord 
Ordinary's  impression,  that  as  soon  as  it  was  erected  into  a 
separate  parish,  quoad  sacra,  this  district  became  merely  an  ad- 
joining parish  as  to  that  with  which  it  was  formerly  incorporated, 
and  that  the  session-derk  of  that  original  parish  had  no  more 
concern  with  the  status  or  condition  of  its  several  office-bearers 
(as  to  proper  ecclesiastical  functions),  than  into  that  of  any  other 
parish  in  the  remotest  part  of  the  kingdom.  For  these  reasons, 
the  Lord  Ordinary  lays  entirely  aside  the  argument  maintained  by 
the  respondent,  on  the  alleged  nullity  of  the  compIainer*s  official 
character.  But  he  thinks  the  Sheriff*s  judgment  stands  safely 
on  other  grounds.*' 

In  this  judgment  the  parties  acquiesced. 

Lord  Jeffrey,  Ordhuary, — Act,  Rutherfurd  and  Deas Alt, 

Maitland  and  Russel;  Brown  and  Miller,  W.8.,  and  Wother- 
spoon  and  Mack,  W.8.,  Agents. — [J.D.M.] 


9  th  July  1836. 
First  Division.^ — ^(G.D.F.) 

No.  4.  —  Geobob  Macfhbbson  Grant,  J.  W. 
Grakt  and  his  Commissioner,  and  James  Gor- 
don, Stupenders^  v.  James  M^ William  and 
Others,  Respondents. 

Salmon  Fishing,  Illegal  mode  of — Suspension  and  Interdict — 
Stream-Fishing —  Where  a  mode  of  salm&n  fishing  (in  the  river 
SpeyX  called  stream-Jishing,  by  spearing  the  fish  within  an  in' 
closure  formed  by  dykes  built  across  the  stream,  unu  adopted, 
and  where,  in  several  instances,  these  dykes  or  cairns,  as  they 
were  called,  being  constructed  on  opposite  sides  of  the  stream, 
narrowed  the  current  of  the  river,  and  impeded  the  progress 
of  the  fish  :  interdict  granted  by  the  Lord  Ordinary  (after  the 
passing  of  the  bill),  as  also  an  order  to  demolish  the  buildings 
complained  of,  which  interlocutor  was  reclaimed  against,  but 
eventual^  acquiesced  in  by  the  chargers. 

The  complainers,.  who  had  right  by  Crown  charters 
and  infeflments  to  the  exercise  of  salmon  fishing  in 
the  upper  part,  of  the  river  Spey,  brought  this  action  of 
soqiension  and  interdict  against  the  respondents,  as 
tacksmen  of  certain  fishings  ,on  the  lower  part  of  the 
stream,  complaining  of  a  method  of  fishing  for  salmon 
as  illegal,  which  the  respondents  had  been  for  some 
time  in  the  practice  of  exercising.     It  did  not  appear 
firom  the  titles  produced,  that  Lord  Seafield,  the  pro- 
orietor  of  the  fishings  in  question,  or  his  commission- 
ers, had,  previous  to  1814,  any  right  of  salmon  fishing 
ierived  from  the  Crown ;-  but  there  were  previous  con- 
veyances of  the  right  of  fishing  by  subjects  superior, 
none  of  which,  dated  in  1633,  and  confirmed  there- 
ater,  there  was  dbponed  the  lands  of  Bridgeton  of 
^P^y>  described  as 

'*  ttaa  et  integras  terras  et  villam  pontes  rivoli  de  Spey,  cum 
oofts,  cjrmbae  et  cymba  portatoria  ejus  vulgo.     The  feme 


eoble  thairoC^  ac  cam  ealmondm,  piscaria  (vulgo  the  streame 
salmond  fislung),  dictis  terris  incamben  super  diet  aqua  de 
Spey,  solita  et  consueta.*^  , 

The  mode  of  fishing  complained  of,  which,  with  the 
exception  of  the  expression,  "  streame  salmond  fishing," 
inserted  narrative  in  the  above  step  of  Lord  Seafield's 
titles,  was  not  described  in  any  title  produced,  appears 
from  a  report  by  Mr  Cameron,  Sherifi^-substitute  of 
Mora3rshire,  made  by  him  on  a  remit  by  (Lord  Core- 
house)  the  Lord  Ordinary  in  the  Bill- Chamber,  to  be 
of  the  following  nature : 

"  As  soon  as  the  fishing  season  commences,  a  cairn  or  head 
is  firmly  built  near  the  edge  of  the  rirer,  and  raised  fi-om  two 
to  three  feet  above  the  height  of  the  river  at  low  water,  extend- 
ing  about  twelve  feet  up  and  down  the  water.  From  this  head 
is  run  into  the  river  a  dyke  of  stones,  slanting  down  the  stream, 
and  coming  gradually  to  a  point  at  this  cairn ;  and  when  oppo- 
site the  lower  end,  it  is  about  three  feet  and  a  half  distant,  and 
approaching  at  the  upper  end  to  two  feet,  which  is  the  width, 
as  nearly  as  they  can  rorm  them,  of  the  mouth  of  these  streams, 
as  they  are  called.  This  narrow  space  opposite  the  cairn  is 
called  the  stroke.  It  is  paved  or  causewayed  in  the  bottom, 
and  the  dike  is  here  strongly  and  substantially  built  with  heavy 
materials.  When  the  fish  touches  the  dyke,  going  up  the  river, 
he  follows  it  till  he  is  led  into  the  stroke,  where  the  fisherman 
is  set  on  the  cairn  or  head  with  his  spear,  having  a  small  hut  of 
about  four  to  five  feet  square  over  him,  which  hut  is  very  Ught, 
being  made  of  straw  ropes  wrought  into  frames,  and  so  con- 
trived as  to  cover  the  man,  and  extend  over  the  width  of  the 
stroke.  His  spear  is  made  with  seven  prongs  ;  one  produced 
to  me  was  of  that  construction,  eleven  inches  broad  and  twelve 
inches  long.  When  the  water  is  in  a  fishing  state,  there  should 
be  about  eighteen  inches  to  two  feet  of  water  flowing  over  this 
dyke,  opposite  to  the  fisherman.  If  the  fisherman  misses  the 
blow  he  aims  at  the  fish,  it  goes  either  over  the  dyke  or  down 
the  river.  This,  it  is  understood,  is  the  common  mode  of  fish- 
ing. But  there  are  occasionally  other  apparatus  added,  viz., 
what  is  called  a  waugh-net,  which,  when  a  peculiar  eddy  is 
created  in  the  water  by  the  dyke,  is  by  some  fishers  hung  on 
the  dyke,  so  that  if  the  fish  go  down  the  river  when  missed, 
he  fiills  into  this  net ;  but  this  net  I  did  not  see  in  use,  nor  did 
I  see  any  stream  where  the  fishers  stated  it  would  answer. 
And  when  the  water  flows  rapidly,  there  is  a  small  frame  with 
a  net  on  it  put  at  the  upper  end  of  the  stroke,  the  use  of  which 
the  fishers  state  to  be,  that  when  the  fish  perceives  the  net,  he 
goes  slower,  so  that  the  fisherman  has  additional  time  to  strike 
him.  They  deny  that  it  is  left  in  the  stroke  when  they  are 
absent,  and  indeed  it  would  be  of  little  use,  as  there  is,  when 
it  is  used,  sufficient  water  to  carry  any  fish  over  the  dyke. 
One  of  these  fiwnes  I  obtained,  and  put  it  into  the  water. 
The  frame  was  two  feet  broad  at  bottom,  two  feet  six  inches 
at  top,  three  feet  six  inches  high.  The  net  was  eighteen  inches 
high,  and  eighteen  inches  of  water  flowing  over  it,  and  the  same 
depth  of  water  flowing  over  the  dyke.  The  meshes  of  the  net 
w6re  three  inches  aside,  and  four  inches  diagonally.  The 
bottom  of  the  frame  was  thus  the  exact  width  of  the  stroke, 
and  the  depth  of  water  then  running  three  feet.  This  stream 
was  at  this  time  in  a  fishing  state."  "  Although  the  Lord  Ordi- 
nary's remit  pnly  requires  me  to  report  as  to  Uiese  dykes,  yet  it 
may  be  satisfactory  to  state,  that  there  are  other  two  modes  of 
fislung  practised  at  the  cairns  noted  on  the  plan.  *  The  cairns 
or  fishing  places  are  called  setts.  If  the  water  has  an  eddy 
flowing  l»ck  behind  a  rock  or  head,  it  is  called  a  natural  sett. 
If  the  head  is  enlarged,  it  is  called  a  cairn ;  on  either  of  these 
a  net  is  set  out  on  a  pole.  It  is  at  most  about  six  fiithoms 
long,  and  at  shortest  from  two  to  three ;  and  it  is  allowed  to 
flow  freely  with  the  water,  which  thus  flowing  backwards, 
makes  a  double  or  bend  in  the  net.  The  other  mode  is  what 
is  called  a  feeling  net,  which  is  attached  to  a  rope  a  fisherman 
holds  in  his  hand,  and  when  he  feels  the  fiah  strike  the  net,  he 
immediately  pulls  it  in." 

The  stream-dykes  referred  to,  were  carried  into  the 
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river  to  various  extents,  running  sometimes  as  far  as 
one-thirdy  at  other  times  to  the  extent  of  one-half» 
sometimes  two-thirds  of  the  whole  breadth  of  the  ri- 
ver,  and  they  were  sometimes  carried  from  opposite 
sides  of  the  river,  so  as  nearly  to  reach  each  other. 
The  positions  of  the  different  stream-dykes  on  the  river 
were  set  forth  in  a  plan  in  process,  executed  under  the 
direction  of  Mr  Cameron ;  and  the  extent  to  whidi  each 
of  the  stream-dykes  was  carried  into  the  river,  as  com- 
pared with  its  actual  breadth,  was  specified  in  a  note 
of  measurement  of  each  stream-dyke. 

It  appeared  that  in  1724,  the  Duchess  Dowager  of 
Gordon,  the  then  Duke  of  Gordon,  James  Grant  of 
Grant,  in  whose  right  the  Earl  of  Seafield  now  is,  and 
Patrick  Grant  of  Elchies,  author  of  one  of  tiie  com- 
plainers,  considering,  inter  alioy 

"  the  great  loss  and  damage  sustained  by  the  heritors  of  the 
upper  part  of  the  water  of  Spey,  by  dyk«8  of  stone  made  and 
kept  up  in  the  said  river  from  the  one  side  thereof  to  the  other, 
therefore  they  bind  and  oblige  themselves,  their  heirs  and  suc- 
cessors, not  only  to  demolish  and  keep  down  all  such  dykes 
within  the  bounds  of  their  respective  interests  on  the  said  river, 
particularly  within  the  bounds  of  his  Grace  the  Duke  of  Gor- 
don's fishings,  whether  in  his  own  possession,  or  liferented  by 
the  Duchess  Dowager  of  Gordon,  but  also  to  cause  throw  down 
all  such  dykes  unwarrantably  made,  or  that  shall  be  made  or 
kept  up  by  any  heritor  or  others  on  the  said  water  of  Spey,  to 
the  prejudice  of  the  fishings  on  the  said  river." 

Various  actions  had  taken  place  at  different  times 
between  the  upper  and  lower  heritors,  with  regard  to 
the  extent  and  nature  of  the  right  of  fishing  in  the  river 
Spey ;  and,  in  particular,  Sir  James  Grant  (the  author 
of  Lord  Seafield)  and  others,  upper  heritors  on  the 
river,  brought  an  action  against  the  Duke  of  Gordon 
and  certain  inferior  heritors,  to  have  them  ordained  to 
remove  "  all  cruives,  yairs,  dykes,  or  braes,  within 
any  part  of  the  said  water  of  Spey."  The  result  of  the 
action  was,  that  the  Lord  Ordinary,  in  1775,  decerned 
the  defenders  to  demolish  all  cruives,  yairs,  &c.,  com- 
plained of.  The  Duke  of  Gordon,  the  sole  appellant, 
obtained  a  reversal  of  this  Judgment,  on  a  remit  to  the 
Court  of  Session,  in  an  appeal  to  the  House  of  Lords, 
22d  July  1778,  M.  14,299,  as  to  his  right  to  cruive 
fishing.  The  other  defendants,  among  whom  was  the 
author  of  Lord  Seafield,  whose  tacksmen  it  was  that 
had  adopted  the  mode  of  fishing  now  complained  of, 
did  not  join  in  the  appeal,  and  against  them  the  Lord 
Ordinary,  in  March  1777,  after  the  remit  had  been 
made  by  the  House  of  Lords  in  the  Duke  of  Gordon's 
appeal,  pronounced  an  order,  empowering  the  Sheriff  of 
the  county  to  have  the  works,  complained  of,  de- 
molished. 

The  respondents  stated  in  answer  to  the  present 
complaint^  that  the  river  Spey,  for  a  considerable  extent, 
including  Lord  Seafield's  fishing  stations,  was  not  sus- 
ceptible of  being  fished  in  the  ordinary  way  by  net  and 
coble,  and  that  from  time  immemorial,  upon  that  part 
of  the  river,  the  method  of  fishing  by  streams  and  cairns 
complained  of,  had  been  constantly  practised:  That 
in  the  year  1793,  a  general  agreement  was  entered 
into  by  the  proprietors  of  salmon  fishings  upon  the 
Spey,  interested  in  the  regulation  of  the  stream-fishings 
exercised  upon  Lord  Seafield's  property,  which  was 
embo:iied  in  the  following  minute  of  the  sederunt: 


which  minute  is  registered  in  the  Sheriff- Court  books 
of  Elginshire : — 

"  At  Rothes,  the  19th  day  of  April  1793,  in  presence  of  the 
Honourable  Arthur  Duff  of  Ortown,  as  authorised  and  em- 
powered by  Sir  James  Grant  of  Grant,  Baronet,  General  James 
Grant  of  Ballindalloch,  Robert  Grant,  Esquire,  of  Wester 
Elchies,  and  David  Macdowall  Grant,  Esquire,  of  Amdilly, 
upper  heritors  on  the  river  Spey,  and  Mr  George  Brown  at 
Linkwood,  factor  for  the  Right  Honourable  James  Earl  of  Find- 
later  and  Seafield,  as  specially  authorised  by  his  Lordship's 
commissioners,  and  as  ti^ng  burden  for  his  said  constituents. 
The  meeting,  considering  that  repeated  complaints  have  been 
made  by  the  upper  heritors  to  the  Earl  of  Findlater  and  his 
commissioners,  anent  the  illegal  mode  practised  by  his  Lord- 
ship's tacksmen  and  their  subtenants,  of  fishing  th^  streams  be- 
longing to  him  upon  the  river  of  Spey,  in  the  parishes  of  Dun- 
durcus,  Rothes,  Boharm  and  Elchies,  do,  with  a  view  of  avoiding 
all  disputes  anent  this  matter,  agree  to  regulate  the  stream- 
fishings  in  the  foresaid  parishes,  and  having  tMs  day  and  different 
times  before,  carefully  inspected  the  several  stream-fishings  and 
stream-dykes  before  mentioned,  we  agree  and  determine,  in 
name  and  behalf  of  our  different  constituents,  that  in  all  time 
coming,  the  stream-dykes  shall  not  extend  into  the  bed  of  the 
river  more  than  one-third  part,  when  the  river  is  in  an  ordinary 
state,  and  that  the  other  two-thirds  shall  be  always  open  for 
the  ^ee  course  of  the  fish.  That  in  no  place  shall  these  stream- 
dykes,  when  erected  on  different  sides  of  the  river,  be  imme- 
diately opposite  to  one  another,  so  as  the  dykes  may  direct  the 
course  or  run  of  the  river  towards  the  middle,  and  break  the 
water  which  tends  to  impede  the  run  of  the  fish.  That  no 
waugh-dykes  shall  be  erected,  in  respect  they  are  not  ouly  de- 
structive and  prejudicial  to  the  run  of  the  fish,  but  contrary  to 
the  established  rules  of  fishing,  and  that  no  nets  are  to  be  here- 
after placed  upon  the  stream-dykes  for  the  purpose  of  killing 
fish." 

And  they  averred,  that  ever  since  the  date  of  the 
minute  of  regulation^,  down  to  the  commencement  of 
the  present  proceedings,  embracing  a  period  of  forty 
years,  these  regulations  had  been  acquiesced  in  by  the 
upper  heritors  on  the  river  Spey,  and  the  fishings  by 
streams  and  cairns  had  been  exercised  withoiA  inter- 
ruption by  the  tenants  and  occupiers  of  Lord  Seafield's 
fishings;  and  in  full  reliance  on  this  general  ac- 
quiescence, founded  upon  immemorial  practice  and 
positive  regulation,  these  fishings  had  been  let  by  the 
proprietor. 

The  complainers  denied  that  they  or  their  authors, 
some  of  whom  were  named,  were  parties  to  the  minute 
of  1793,  or  that  there  was  any  evidence  of  their  having 
authorised  Mr  Duff  of  Ortown  to  act  on  their  part.  ' 

The  Lord  Ordinary,  in  March  1832,  of  consent 
passed  the  bill,  and  meantime  interdicted  and  pro- 
hibited the  respondents 

**  from  using  or  exercising  the  fishings  in  any  manner  not  sanc- 
tioned by  the  regulations  said  to  have  been  agreed  on  by  certain 
of  the  heritors  in  1793.'* 

Thereafter,  a  proof  before  answer  was  allowed  to 
both  parties. 

The  suspenders  plectded^l.)  The  mode  of  fishing 
already  described,  whether  by  stream-dykes,  with  or 
without  frames,  waugh-nets,  or  fixed  nets  attached  to 
cairns  or  setts,  is  altogether  illegal.     (2.)  The  Earl  of 
Seafield,  and  the  respondents  as  coming  in  his  right 
are,  at  all  events,  excluded  from  using  the  mode  / 
fishing  in  question,  by  the  agreement  in  1724,  and  V 
the  interlocutors  already  referred  to,  as  pronounced  n 
the  processes  above  detailed.     (3.)  The  modes  of  fih-^ 
ing  already  mentioned  are,  at  all  events,  illegal,  irso 
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far  as  they  are  inconsistent  with  the  rules  laid  down  in 
the  minute  of  r^ulations,  dated  19th  April  1793.  (4.) 
The  erection  of  Uie  stream-dykes  in  question  on  the 
river  is  illegal,  in  so  far  as  these  dykes  obstruct  the 
floating  of  timber  down  the  river. 

The  respondex^  pieaded — (1.)  The  mode  of  fishing 
by  streams  and  cairns,  which  has  been  practised  from 
time  immemorial  by  Lord  Seafield's  tenants,  and  which 
has  been  expressly  regulated  by  the  upper  heritorsi  and 
acquiesced  in  by  all  concerned  for  more  than  forty 
years,  cannot  now  be  challenged  as  illegal.  (2.)  As 
the  stream-dykes  in  question  do  not  prevent  or  inter- 
rupt the  floating  of  timber,  they  cannot  be  challenged 
as  being  illegal  on  that  account.  (3.)  The  operations 
now  complained  of  are  not  affected,  nor  touched  upon, 
by  any  of  the  previous  litigations  founded  on  by  the 
suspenders. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, 25th  May  1836: 

"  The  Lord  Ordinary  having  considered  the  revised  cases  for 
the  parties,  with  the  report  of  the  Sheriff-substitute  of  Elgin- 
shire, plan,  proof,  productions,  and  whole  process,  sustains  the 
reasons  of  suspension,  and  grants  the  interdict  as  craved ;  or- 
dains the  chargers  to  remove  the  dykes  and  other  erections  in 
the  river,  complained  of,  and  that  at  the  sight  of  the  Sheriff  of 
Elginshire,  within  the  space  of  one  month  from  the  date  of  this 
interlocutor,  and  decerns:  Finds  the  chargers  liable  in  ex- 
penses, and  remits  to  the  auditor  to  tax  the  account  thereof, 
when  lodged,  and  to  report. 

"  Note, — The  Lord  Ordinary  considers  it  to  be  settled  law, 
that  with  the  exception  of  cruives  and  yaiis,  as  to  which  there 
is  no  question  in  this  case,  every  barrier  or  permanent  erection, 
placed  in  the  channel  of  a  river  to  obstruct  salmon  in  ascending 
the  stream,  is  illegal,  whether  the  immediate  object  is  to  pre- 
vent their  passage  altogether,  or  to  impede  or  delay  it,  so  that 
they  may  be  more  easily  taken  below.  Some  of  our  Statutes 
regarding  this  subject  are  loosely  and  imperfectly  expressed, 
applying  in  words  only  to  the  illegal  modes  of  fishing  practised 
at  their  dates.  But  the  evident  object  of  all  of  them  is,  that 
which  has  now  been  stated :  accordingly  it  has  been  recognised 
as  such  in  various  casta  dted  by  the  suspenders,  and  effect  has 
been  given  to  them  accordingly.  To  mention  one  example, 
though  none  of  the  Statutes  is  expressly  applicable  to  stake- 
net«i,  which  are  essentially  different  from  the  old  yairs,  the 
Court  had  no  hesitation  in  finding,  that  those  nets  fell  under  the 
prohibitions.  Indeed,  the  general  rule  has  been  repeatedly  laid 
dowii,  that  fishing  by  means  of  any  fixed  machinery  or  apparatus 
whatever,  or  in  any  way  except  by  net  and  coble,  is  illegal. 
See  more  particularly  the  decisions  quoted  in  the  d3d  and  54th 
pages  of  the  revised  case  for  the  suspenders.  The  construction 
which  the  Court  has  put  upon  those  Statutes  is  founded  on  a 
well-known  principle  of  law.  All  remedial  Acts  of  Parliament, 
and  particularly  Acts  for  the  benefit  of  the  community,  are 
liberally  interpreted,  that  the  mischief  to  be  guarded  against 
may  be  prevented,  and  the  remedy  introduced  may  be  made 
effectual  for  that  purpose.  If  the  Statutes  in  question  were  not 
so  interpreted,  their  object  would  plainly  be  defeated  by  the  in- 
vention of  new  modes  of  fishing,  not  within  the  letter,  but  con- 
trary to  the  spirit  of  their-  provisions ;  and,  indeed,  the  reports 
are  filled  with  cases  affording  examples  of  such  devices,  resorted 
to,  one  after  siiother,  but  idways  without  success,  when  chal- 
lenged in  a  Court  of  law.  The  Statute  1698,  c.  3,  prohibits 
*  pock-nets,  herry-water-nets,  or  other  engines  and  devices 
whatsomever,  not  expressly  allowed  by  law,  and  to  the  preju- 
dice of  the  heritors  and  their  rights  of  salmon  fishing,' — terms 
Buffidendy  comprehensive  to  reach  the  mode  of  fishing  here 
romplainol  of.  It  is  true  that  this  Statute  applies  in  terms 
only  to  the  river  Forth,  where  illegal  fishing  at  the  time  seems 
to  have  been  particularly  prevalent.  But  it  must  be  held  de- 
claratory of  the  law  as  to  the  other  rivers  in  Scotland,  on  the 


general  principle  of  construction  just  mentioned,  in  the  iame 
manner  as  in  the  Courts  in  England,  the  Statute  of  13th  Ed- 
ward First,  though  in  terms  confined  to  the  Bishop  of  Norwich, 
has  been  held  in  equity  to  apply  to  every  bbhop  in  England. 
Their  books  are  full  of  cases  of  the  same  description,  which,  in 
matters  of  general  equity,  may  be  held  as  of  great  authority  in 
this  country  also.  But  it  is  unnecessary  to  enlarge  upon  this 
point,  for  the  question,  as  already  said,  has  been  settled  by  a 
series  of  decisions.  The  mode  of  fishing  complained  of  in  this 
case  is  clearly  described  in  the  Sheriff's  report,  and  in  thit 
proof.  It  consists  in  the  erection  of  dykes,  called  stream-dykes, 
in  various  parts  of  the  river,  extending  across  one-third  of  the 
diannel,  and  slanting  down  the  stream.  These  dykes  are  some- 
times nearly  opposite  to  each  other ;  they  are  placed  in  the 
deepest  parts  of  the  water,  to  which  the  fish  naturally  resort, 
and  serve  to  guide  them  to  a  small  aperture  over  which  the 
fisherman  sits  in  a  hut,  and  spears  them  as  they  pass.  Previous 
to  this  action,  a  net  was  usually  placed  across  the  aperture, 
whidi  barred  the  passage  entirely ;  but  this  was  admitted  to  be 
illegal,  and  the  interdict  against  it  it  granted  of  consent  But 
it  mil  not  escape  notice,  that  even  a  bush  or  stick  placed  above 
the  opening  will  have  much  the  same  effect, — deterring  the  fish 
from  advancing,  and  exposing  him  to  the  stroke  of  the  spear. 
This  is  a  mode  of  fishing,  therefore,  entirely  different  from  net 
and  coble,  to  which  alone  the  chargers  have  right,  and  it  is 
practised  by  means  of  a  permanent  obstruction  erected  in  the 
channel  of  the  river.  The  chargers  have  observed  that  the 
spear  is  not  an  illegal  instrument  of  fishing,  and  perhaps  that  is 
the  case,  though  there  is  no  express  authority  for  holding  it  to 
be  so.  But  it  has  been  found,  (Trustees  of  Copland,  June  13, 
1810,)  that  placing  a  row  of  loose  stones,  not  of  any  consider- 
able size,  in  the  bed  of  a  river,  and  not  across  it,  but  merely 
upon  the  edge  of  a  pool,  to  fiidlitate  fishing  by  net  and  coble, 
is  illegal ;  though,  as  is  well  known,  net  and  coble  is  the  ordi- 
nary and  legal  mode  of  fishing.  Admitting  the  spear,  there- 
fore, to  be  a  legal  instrument,  it  canftot  be  used  in  combination 
with  a  permanent  barrier.  None  of  the  pleas  maintained  by 
the  chargers  appear  to  be  well  founded.  It  is  said  that  the 
stream-dykes  do  not  reach  across  the  whole  chaimel.  But  ob- 
structions, whether  partial  or  total,  have  always  been  found  to 
fidl  under  the  prohibitions.  Next,  it  is  said  that  the  stream- 
dyke  is  not  an  obstruction ;  because  a  fish,  when  the  river  is 
large,  may  swim,  and  when  it  is  small,  may  leap  over  it,  and, 
at  all  events,  that  he  may  ascend  that  part  of  the  channel  to 
which  the  dyke  does  not  extend.  On  this  matter  the  proof  is 
distinct.  The  salmon  frequent  the  deepest  part  of  the  stream, 
they  are  guided  by  the  slanting  direction  of  the  dyke  to  the 
aperture,  and  by  this  in  the  ordinary  case  they  will  attempt  to 
pass.  If  the  aperture  were  stopped  altogether,  they  might,  and 
probably  would,  attempt  to  clear  the  dyke,  or  descend  the  cur- 
rent, and  proceed  by  the  shallow  part  of  the  river.  But  in  the 
ordinary  case  that  does  not  happen ;  and  the  effect  which  the 
fisherman  has  in  view  by  the  erection,  must  generally,  if  not 
constantly,  be  produced.  It  is  said  that  the  Spey,  from  the 
nature  of  its  channel,  cannot  be  profitably  fished  by  net  and 
coble,  and  that  the  practice  of  stream-fishing  has  been  imme- 
morial. The  same  pretexts  have  been  often  resorted  to  in  de- 
fence of  illegal  fishing,  and,  with  one  exception,  have  been  uni- 
formly disregarded.  That  exception  occurred  in  the  case  of 
Robertson  v,  M'Kenzie,  but  the  decision,  when  cited  afterwards, 
has  always  been  disapproved  of.  The  plea  on  which  the  char- 
gers mainly  rely,  is  a  contract  by  certain  proprietors  having 
rights  of  fishing  in  Spey,  in  1793,  for  the  purpose  of  regulating 
stream-fishings,  some  of  whom  are  now  represented  by  some  of 
the  suspenders.  It  is  thought  that  no  contract,  derogating  from 
Statutes  made  for  the  benefit  of  the  community,  can  be  binding 
either  on  the  parties  or  their  representatives.  Further,  it  is 
admitted,  that  at  least  Mr  Grant  of  Aberlour,  one  of  the  sus- 
panders,  was  neither  a  party  to  that  contract  himself,  nor  does 
he  represent  any  one  who  was  so.  In  addition,  it  may  be  ob- 
served that  the  proceedings  in  the  action  1777,  by  which  the 
Earl  of  Finlater  was  ordidned  to  demolish  the  cruives,  dykes, 
braes,  and  other  bulwarks,  which  he,  or  those  in  his  right,  had 
erected  in  the  Spey,  seem  to  form  a  rea  judicata,  in  so  far  as 
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Lord  Beafield,  his  i«prefleiitativ«»  u  eoacernad,  and  it  is  • 
nnteiial  precedent  with  regard  to  the  other  chargera.  It  ii  on* 
oeceasary  to  eemider  the  reason  of  aaspensioii  founded  on  the 
averment  that  the  atream^ykee  interrupt  or  ittpede  the  floating 
•f  timber.  The  proof  on  this  point  is  inconduaiTe.  If  they 
create  any  ineonTenience  in  that  retpeet,  it  is  very  trifing." 

The  respondents  reclaimed,  but  subsequently  ac« 
quiesced  in  the  Lord  Ordinary's  interlocutor. 

Authorities  for  Comphuners.— 1434,  §  II ;  1477,  $  73;  9th 
Oeo.  IV.  c.  afi,  $  7;  1480,  §  1^5;  1096,  c  35;  1581,  c.  89; 
1698,  c  3.  Coble  Fishers  of  Don,  10th  February  1098 ;  M. 
14,267.  Gnuit  and  Others  «.  Duke  of  Gordon,  22d  July  1778 ; 
M.  14,297,  Colquhoun  v.  Duke  of  Montrose,  2Ut  December 
1793 ;  M.  12,827,  and  14,281 ;  also  same  Case,  14th  July  1604 ; 
M.  14,283.  Dirom  and  OthsFs  «.  Littles,  25th  February  1797 : 
M.  14,282.  Duk€  oi  Queensbcrry  and  Others  v.  Marquis  of 
Annandale,  1771  and  1772;  M.  14,279.  Earl  of  Fife  t;.  Oof. 
don,  1 8th  June  1807 ;  Mor.  App.  o.  Sahnon  Fishing,  No.  2. 
M^Kenaie  w.  Houston,  25th  May  1830 ;  8  S.  and  D.,  796. 
M'Kenaie,  8th  July  1830;  8  8.  and  D.,  1002.  1424,  ell, 
fenewerl  by  1427,  c.  6,  and  1429,  c.  22,  Thomson's  Ed.  1477,- 
c.  73,  renewed  by  1489,  o.  15;  1568,  c.  68;  1581,  c  111.  4 
Geo.  IV.  c.  39,  §  7,  recognising  1477,  c.  73.  Acts  1457,  c 
«6,  and  1469,  c.  87,  re^enaeted  by  1685,  c  20;  1489,  c  15; 
Mor.  Die.  v^oe  flahnon  Fishing,  Nos.  1  and  2.  6ee  also  Re- 
cord and  Reriaed  Case  for  Gomplainer,  Session  Papers. 

Authorities  for  Respondents Duke  of  Queensberry  v.  Lord 

Annandale,  19th  NoTember  1771,  and  February21, 1772 ;  Mor. 
Pict.  14,279.  Dirom  v.  Littles,  25th  February  1797:  M. 
14,282.  KinnouU.  Hunter,  26th  January  1802;  M.  14,301. 
Stair,  B.  II.  tit.  3,  %  69.  Heritors  of  the  Don  Fishing,  26th 
January  1665 ;  M.  10,640.  Town  of  Invtmesa  v.  Duif,  26th 
JaniHiry  1776;  M.  14,257.  Robertson  v,  Qraham,  2lBt  De- 
cember 1750;  M.  14,290.  Fife  v.  Gord<n,  18th  June  1807; 
Mor.  App.  2,  Salmon  Fishing. 

Lord   Ordinary^   Corehouse Avt.   R.    Thomson;   James 

Shepherd,  W.S.,  Agent Alt.  H.  J.  Robertflon;  Mackenzie 

and  Innes,  W.8.,  Agents Mr  Bell,  Clerk [G.D.F.] 


\7ih  November  \^m. 
Second  Division (J.D.M.) 

No.  5. — Earl  of  Moray,  Ohfectcr^  «•  The  Common 
Ao£NT  in  the  Locality  of  SotUh  Leitky  Reqfon' 
deni^ 

Teinds — Locality — Rental — Process— Admissions — Held  that 

an  heritor  wh9,  in  a  process  of  augmentation^  had  given  up  a 

rental  qf  his  lands  which  was  reduced  in  amount  pending  the 

locaUtg^  was  not  held  as  confessed  on  the  amount,  until  the 

Jinal  sckeme  of  locality^ 

In  the  locality  of  South  Leith,  on  28th  June  1834» 
an  interim  scheme,  including  the  last  augmentation  of 
stipend,  was  approved  of  by  the  Court ;  and  liy  it  certain 
quantities  of  victual  were  allocated  upon  the  objector, 
hxX  the  scheme  was  framed  upon  a  rental  given  in  prior 
to  the  last  augmentation,  granted  on  the  21st  Novem- 
ber 1632,  in  which  rental  the  objector's  lands  were 
stated  at  £1500  per  annum.  By  a  former  lease,  cer- 
tain parts  of  the  otyector's  lands  were  let  for  nineteen 
yeavs  £Kun  Martinmas  1814,  at  a  rent  of  £1500,  and 
another  part,  for  the  same  period,  at  a  rent  of  £90. 
But  both  of  these  leases  expired  at  Martinmas  1833, 
and  when  relet,  the  rents  were  greatly  diminished. 

The  respondent,  as  common  agent,  proposed  that 
the  lands  formerly  let  for  £1500  should  be  localled  en 
as  rented  at  £1350,  because,  for  several  years  prior  to 
the  expiry  of  the  former  lease,  the  tenant  had  obtained 
a  deduction  of  rent  to  the  extent  of  at  least  £150,  and 


he  still  took  the  rent  of  the  other  lands  at  £90>«— 4hus 
making  the  rent  of  the  whole  £1440. 

No  final  scheme  of  locality  had  yet  been  adjusted, 
and  the  objector  now  pleaded — That  the  rent  actually 
due  under  the  existing  leases  was  the  only  rule  accord- 
ing to  which  the  final  locality,  as  affecting  his  lands, 
could  be  a4ittsted,  as  the  rental  upon  which  the  heritors 
were  held  as  confessed  prior  to  the  granting  of  the 
augmentation,  was  not  now  binding  upon  him. 

The  eommon  agent  maintained-^1 .  That  the  decree  of 
augmentation  having  proceeded  on  a  scheme  of  rental, 
in  which  the  objector's  lands  were  stated  at  the  yearly 
value  (under  tacks  then  subsisting)  of  £1590,  the  final 
scheme  of  locality  must  be  adjusted  with  reference  to 
him,  on  the  evidence  of  that  scheme  of  rental ;  and,  2. 
That  no  tack  of  these  lands,  entered  into  subsequently 
to  the  decree  of  augmentation,  could  affect  the  present 
question. 

''  lU/i  June  1836 The  Lord  Ordinary  finds  that  the  valu- 

ation  on  which  the  Earl  of  Morav  was  held  as  confessed  in  the 
augmentation,  does  not  necessarily  form  the  rule  according  to 
which  he  must  he  localled  upon  in  the  locality,  hut  that  he  is 
entitled  to  have  the  true  value  of  his  lands  ascertained  now : 
Repels  the  pleas  of  the  common  agent,  and  appoints  the  cause 
to  he  enrolled,  in  order  that  the  parties  may  state  how  they 
propose  to  proceed  in  following  out  this  finding. 

**  Note, — The  hest  way  of  proceeding  would  he  for  Lord  Moray 
to  raise  a  process  of  valuation ; — ^if  not,  there  should  be  a  re- 
mit to  some  person  of  skiU  to  say  what  the  value  is.** 

The  common  agent  reclaimed.     On  advising. 

Lord  Jmstiee- Clerk  observed,  there  is  no  proposition  in  law 
clearer,  than  that  a  party  cannot  he  held  as  confessed  until  the 
final  adjustment  of  the  locality. 

Their  Lordships  then 

"  Adhere  to  the  interlocutor  of  the  Lord  Ordinary,  finding 
that  the  valuation  on  which  the  Elarl  of  Moray  was  held  as  con- 
fessed does  not  necessarily  form  the  rule  according  to  which  he 
must  be  localled  upon  in  the  locality,  but  that  he  is  entitled  to 
have  the  true  value  of  his  lands  ascertained  now;  and  in  so  far 
repel  the  pleas  of  the  common  agent,  and  decern :  Find  the 
common  agent,  as  representing  the  remanent  heritors,  liable  to 
Lord  Moray  in  the  expense  occasioned  by  this  reclaiming  note, 
and  remit  to  the  Lord  Ordinary  to  ascertain  the  same,  and  decern 
therefor.*' 

Lord  Ordinary,  Cockbum. — Act,  Solicitor-General  (Cun- 
inghame),  Walker;  Walker,  Richardson  and  Melville,  W.S., 

Agents Alt,  P.  Robertson,  Inglis;  Harry  Inglis,  W.S.,  Agent. 

— [J.D.M.] 


I2th  November  1836. 
Sbcomd  Division. — (J.D.M.) 
No.  6. — W.  &  J.  Mdbdoch  tmd  Makdatoet,  Pur» 
euere^  «.  David  Baldeb^tom  and  OiinsBSy  Defen^ 
ders* 


moe  to  raoover  Wntuafi — In  en  actum 
for  reeoeerg  qf  enms  under  a  policg  qf  insurmnee,  where  the 
defsneewas  nUerq^sentatiiOH  emd  error  in  the  eontract,  a  dili- 
genae  to  recover  eorreepondenee  after  the  date  qfthe  loes^  and 
said  to  bear  reference  to  the  error,  r^fueed. 

This  was  an  action  for  recovery  of  sums  contuned  in 
a  policy  of  insorance  on  goods  shipped  for  Halifax 
by  Messrs  James  Morrison  and  Company  of  London, 
on  the  order  of  the  pufsuers.  In  defence  for.  the  in* 
smrers,  it  was  stated,  that  they  were  not  bomid  by  the 
policy,  inasmuch  as  it  was  executed  in  consequence  of 
j^  a  statement  of  the  insured  affecting  the  risk,  and  in- 
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fluencing.  the  conUuet*  which  was  not  true  in  point  of 
fact.  The  fiefendera  asperted  that  the  pursuers,  tlirou^ 
their  agent  and  mandatory  in  GreepocHy  Mr  William 
Murdoch,  had,  in  their  correspondence  with  the  foresaid 
Messrs  James  Morrison  and  Company  of  London,  ad- 
mitted the  state  of  the  fact^  to  be  truly  as  had  been  above 
set  forth  by  the  defenders,  and  had  on  this  very  ground 
intimated  a  claim  of  relief  against  these  gentlemen,  on 
account  of  their  having  misled  them  into  making  the 
misrepresentation  in  question.  After  the  adjustment 
of  issues  for  the  trial  of  the  case,  the  pursuers  moved 
for  a  diligence  to  recover,  inter  cdia,  all  letters  or  copies 
of  letters  addressed  by  the  pursuers  or  their  mandatories, 
to  Messrs  James  Morrison  and  Company  of  London, 
between  the  month  of  August  1 833)  and  5th  February 
1835,  the  date  qf  the  present  action,  relative  to  the 
insurance  of  the  goods  mentioned  in  the  summons,  and 
to  the  claim  arising  thereon.  The  Lord  Ordinary  re- 
fused the  diligence  for  recovery  of  correspondence 
posterior  to  the  loss.  The  pursuers  redaimed,  and 
founded  on  the  case  of  Craig  v.  Hill,  28th  May  }830, 
8.  and  D.  Their  Lordships  unanimously  adhered  to 
the  Lord  Ordinary's  interlocutor,  holding  tb^t  the 
correspondence,  aft^  the  dispute  arose,  which  related 
to  the  qonstitution  of  the  contract,  M^as  not  the  pro- 
per subject  of  a  diligence  s^t  the  present  stage  of  the 


cause. 


Lord  Ordinary,  Moncrciff- — Act-  Rutherfurd,  Penney; 
Campbell  and  Macdowall,  S.S.C.,  Agents. -^  ^iU.  Ivory  ^ 
Snuth  and  Kinnear,  W.S.,  J^genis, — [J. P.M.] 


\5ih  November  1836. 

First  Division. — (G.D.P.) 

No.  7. — Jam^s  Sawe^,  Pe(Uio^*ftr. 

Cesaio-r-Personal  Protectian  granted  in  Vacadon — 6  and  7 
Gul.  IV.  c  56 — An  appUcatiom  for  a  personal  proUction, 
presented  to  the  Lord  Ordmary  on  the  biiU  during  vacation 
bjf  a  party  who  had  raised  a  process  of  peasio,  and  intimated 
the  same  to  his  creditors,  granted  by  the  Lord  Ordinary  till 
the  third  sederunt  day  in  the  ensuing  sess^n,  and  also  by  the 
Court  nil  the  1st  December  foUowing. 

The  petitioner  having  been  charged  to  make  pay- 
ment of  the  contents  of  a  bill>  9nd  being  otherwise 
liable  to  imprisonment  under  a  Sheriff  Court  decree, 
raised  a  process  of  cessio  on  3d  October  1836  before 
this  Court  against  his  creditors,  which  he  intimated  by 
letters  fiddressed  \o  t^em  throivgh  %hj^  ppsit^office,  and 
^e  further  i^iserted  the  requisite  M(\tice  in  th?  Ga^eitte. 
In  these  circumstauces,  he  presented  an  application  to 
the  Lord  Ordinary  on  the  bills  during  vacation  for  a 
personal  protectiofij  proceeding  on  the  15th  section  of 
the  6th  ^d  7th  Will.  IV.  (j,  66,  in  which  he  prayed  his 
Lordship, 

"  to  grant  a  personal  protection  to  the  petitioner  from  the  ^- 
grace  of  his  creditors,  aye  and  until  the  Ut  day  of  D.ecemher 
next,  or  for  such  period,  more  or  less,  as  tp  your  Lordship  sbfjl 
seem  proper." 

The  application  was  ordered  to  be  intimated  on  the 
waHs  of  the  Bill-Chamber,  and  in  the  Minute- Book  for 
eight  daysy  c^  in  the  case  pf  a  similar  application  un- 
der the  Bankrupt  Statute ;  and  intimation  was  ordered 
to  be  made  to  the  charger  on  the  biU^  and  the  party 
pursuer  in  the  Sheriff  Coi:^  Thereafter,  on  28th 
October^  tile  Lord  Ordinary  (Corehouse) 


^officiBting  on  the  hills,  having  eonsidered  this  petition  and 
firoduetions,  in  req>eet  it  appears  diat  the  pstitioner  has  insti- 
tuted a  process  of  oessia  in  the  Court  of  Session,  and  made  pro- 
duction of  a  copy  of  the  Gazette  containing  the  notiee  to  his 
creditors,  and  of  the  eertiieate  required  by  secdon  11  of  the 
Act  founded  on,— ^Grants  warrant  for  the  petitioner's  person^ 
protection  against  the  execution  of  diUgenee  for  any  civil  debt 
contracted  prior  to  the  4th  day  of  October  current,  the  date  of 
notice  in  the  Gasette,  and  that  until  the  third- sederunt  day  in 
November  neKt ;  but  appoints  the  petitioner,  before  said  war- 
rant shall  be  issued,  to  lodge  with  the  clerk  of  Court  a  bond  of 
caution,  in  terms  of  the  S^nth  seiction  of  the  said  Act  ot' 
Parliament :  Farther,  appoints  this  petition  and  deUverance  to 
he  printed  and  boxed  to  the  Court,  on  or  hsfore  Tuesday  the 
Idth  of  November  ne^t." 

The  application  having  ceme  before'  the  Court  of 
this  date,  in  the  single  bills, 

Lord  Mackenzie. — I  don*t  know  if  we  can  dispose  of  this 
IfcppUcation  hoc  ^tatu.  for  \  have  some  doubts  I  ntust  oonfes^, 
regarding  the  rate  of  caution. 

L^r4  Ptesit^nt.-^  see  no  difficulty  whatever ;  th<s  iormer 
caution  will  just  he  continued  till  Ist  December. 

Lord  G«//te4.>^The  misfortune  is,  if  we  don't  dispose  of  it 
to-day,  the  petitioner  may  be  incarcerated. 

Lord  Bafgray, — I  h^ve  no  doubt  in  th^  ntattcr ;  the  rate  of 
caution  will  just  be  as  formerly. 

The  Court  granted  the  petition. 

Lor4s   Ordinary,  Mackenzie  and  Corehouse Aet,  Stark; 

John  Nairn,  S.S.C.,  Agent.-^D.  Clerk [G.D.F.] 


iVbte.^n  reference  to  this  subject,  and  the  practice  under  the 
recent  Act  $^thorisiiig  qes^oe  to  be  pursued  before  the 
Sheriff  Cpurts,  (he  foUo\ving  communications,  which  passed 
between  the  Sheriff  of  Edinburgh  and  Mr  Parker,  A^^twit 
C\edc  of  Sicasion,  may  be  serviceable. 

*f  Mr  -Sheriff 'Duff  presents  compliments  to  Mr  Parker,  and 
has  to  request  his  attention  to  the  15th  section  of  the  Statute 
6  and  7  Will.  IV.  cap.  56,  as  to  cessios,  Mr  Duff  will  feel 
obliged  to  Mr  Parker  if  he  will  inform  him  of  the  practice  in 
the  Court  of  Session  with  regard  to  the  following  points  : 

"  i.  Whether  any  instances  have  yet  occurred  in  the  Court  of 
Session,  under  the  above  Statute,  of  debtors  applying  for  libera- 
tion and  protection ;  and  if  so,  whether  the  Lords  Ordinary  or- 
dered intimation  or  not  ?  2.  What  intimation  is  given  in  such 
cases, — X.  e.  of  what — ^nd  to  whom, — ^how  the  parties  are  to  be 
heard,— .»and  upon  what  indudte^  with  any  other  necessary  par- 
ticulars ?  3.  If  no  such  case  has  occurred  under  the  above  Act, 
what  was  the  practice  of  the  Court  formerly  under  such  appli- 
cations for  liberation  and  protection  ?  4.  What  was  the  rate  of 
caution  required  to  authorise  warrants  of  liberation  snd  protec- 
tion? Mr  Duff  proposes  £10  per  cent,  on  the  amount  of  the 
whole  debts,  the  miuimum  bein<  £10.  5.  Where  the  debtor  is 
hi  jfdl,  is  it,  or  has  it  been,  Uie  practice  to  require  caution  to 
the  amount  of  the  debt  for  which  he  has  been  incarcerated, 
although  more  than  £10  per  cent,  on  the  whole  debts? 

«'  Sherijgrg  Ojfice,  Edinburgh, 
38M  October  1«86." 

AsswssL  by  Mr  Faioos^o  dated  31st  October  1836. 

"  To  Mr  Sheriff  Duff. 

**  SiJ^^I  have  the  honour  to  i^ceive  your  letter  9f  the  28th, 
relative  to  pro^ediure  in  the  Qpurt  of  S.ession  under  the  15th 
action  of  the  ce^io  Act."  *'  There  have  b^n  three  appUca- 
Qatiqns  to  the  J^Qcds  Ordinary  on  the  bills  under  this  S.tatute, 
viz.  two  for  personal  protection  simply,  and  one  for  liberation, 
aind  protection.     T^fiV  ^y^  bj^n  disposed  of  9fi  follows : 

**  The  first  was  i;efused  de  piano,  in  respect  that  (though  the 
Gazette,  a  certificate,  and  a  bond,  aU  as  men^oned  i^  section 
15,  were  produced)  it  was  npt  stated  with  sufficient  pcecioion 
titat  there  w;|is  a  depending  process  of  cessio, 

"  The  second  (being  for  liberation,  &^)  was  ordered  to  be 
intimated  to  the  mcarcerating  creditor,  with  an  allowance  to 
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answer  in  four  dayi.  Answers  were  lodged.  They  are  not 
before  me,  but  the  substance  of  them  was,  l»t,  That  the  Court 
had  last  session,  on  advising  a  condescendence  for  the  pursuer, 
with  answers  for  the  opposing  creditors,  granted  diligence  for 
the  recovery  of  writings  in  proof  of  averments  which,  if  esta- 
blished, would  in  law  deprive  the  pursuer  of  the  benefit  of  the 
process.  2(i,  It  was  broadly  asserted  that  the  pursuer's  design 
In  seeking  liberation  (he  had  been  in  jail  for  nearly  twelve 
months)  was  to  fly  to  America,  whither  he  had  once  fled  before. 
Sdy  That  the  cautioner  in  a  bond  which  he  had  lodged  along  with 
kia  petition,  and  which  contained  a  penalty  of  £100  in  case  of 
forfeiture,  was  insufficient  even  for  that  simi — ^that  the  bank- 
rupt's debts  amounted  to  £1200,  and  therefore,  in  any  circum- 
stances, the  amowU  of  the  penalty  was  inadequate.  And,  4M, 
That  the  caution  being  de  judicio  tisti,  the  bond  fell,  like  all 
other  judicial  bonds,  to  be  prepared,  and  the  sufficiency  of  the 
security  to  be  judged  of,  by  the  clerks  of  Court  in  the  usual 
way.  The  petition  was  reused,  and  the  Lord  Ordinary  added 
the  following  to  his  interlocutor :  '  Note, — The  Lord  Ordinary 
has  some  doubts  of  the  competency  of  the  present  application 
under  the  Act  of  Parliament  referred  to.  But,  at  any  rate, 
holding  that  there  is  power  in  him,  as  Lord  Ordinary  on  the 
bills,  to  entertain  this  application,  he  thinks  himself  bound,  in 
sound  judicial  discretion,  under  the  circumstances  of  this  case, 
to  refuse  the  liberation  prayed  for.  The  Lord  Ordinary  may 
remark,  that  if  the  petitioner's  health  is  suflfering,  he  has  other 
remedies.*  In  consequence  of  the  expression  in  the  beginning 
of  the  clause,  '  it  tStall  be  competent*  to  grant  a  protection  or 
libe^ition,  the  Lord  Ordinary  held  the  provision  of  the  Act  not 
to  be  imperative,  but  permissive,  and  therefore  he  thought  him- 
self entided  to  refiae  it  if  he  saw  cause. 

"  The  third  case  was  for  simple  protection,  and  was  ordered 
to  be  intimated  in  the  Minute-book  and  on  the  walls  of  the  Bill- 
Chamber  for  eight  days ;  as  also  to  a  creditor  who  had  given  a 
charge  of  homing,  and  to  another  who  held  a  small  debt  decree ; 
and,  by  the  same  interlocutor,  the  petitioner  was  ordained  to 
state  the  amount  of  his  debts,  and  also  of  his  funds,  according 
to  the  best  of  his  knowledge.  The  object  of  this  last  part  of 
the  order  was  to  enable  those  whose  duty  it  may  be  to  judge  of 
the  reaaionablene$8  of  the  caution  to  be  received  under  the  15th 
section.  After  the  lapse  of  the  period  of  intimation,  and  there 
being  no  contradictor,  the  following  Interlocutor  was  pro- 
nounced by  Lord  Corehouse,  and  whidi  I  have  reason  to  believe 
would  have  been  the  judgment  of  Lord  Mackenzie  had  the  case 
been  advised  by  his  Lordship  :^'  In  respect  it  appears  that  the 
petitioner  has  instituted  a  process  of  cesno  in  the  Court  of  Ses- 
sion, and  has  made  production  of  a  copy  of  the  Gazette  contain- 
ing the  notice  to  his  creditors,  and  of  the  certificate  required  by 
section  1 1  of  the  Act  founded  on — Grants  warrant  for  the  peti- 
tioner's personal  protection  against  the  execution  of  diligence 
for  any  civil  debt  contracted  prior  to  the  4th  day  of  October 
current,  the  date  of  notice  in  the  Gazette,  and  Uiat  until  the 
third  sederunt-day  in  November  next ;  but  appoints  the  peti- 
tioner, before  said  warrant  shall  be  issued,  to  lodge  with  the 
derk  of  Court  a  bond  of  caution,  in  terms  of  the  15th  section 
of  the  said  Act  of  Parliament :  Farther,  appoints  this  petition, 
and  deliverance  to  be  printed  and  boxed  to  the  Court  on  or 
before  Tuesday  the  15th  day  of  November  next'  In  this  case 
also  the  petitioner  lodged  with  his  petition  an  executed  bond, 
containing  a  penalty  of  £50,  which,  however,  the  Lords  Ordi- 
nary would  not  in  any  way  recognise.  In  compliance  with  the 
order  in  the  first  interlocutor,  the  party  gave  in  a  statement  of 
his  debts  at  £250,  and  of  his  losses  at  £480.  All  his  property 
he  said  had  been  seized  by  his  landlord.  The  intention  in 
ordering  the  petition  to  be  boxed  to  the  Court  is,  that  an  opi- 
nion may  be  obtained  from  their  Lordships  what  procedure  ought 
to  take  place  generally  in  applications  of  this  kuid ; — and,  inter 
aUa^ 

"  1.  Whether  by  merely  complying  with  the  conditions  of 
the  clause,  viz.  producing  a  Gazette,  a  certificate,  and  a  bond  of 
caution,  prepared,  as  in  the  present  case,  by  the  petitioner's 
agent,  a  bankrupt  is  entitled  at  once  to  the  benefit  of  protection 
or  liberation  ?  Or,  2.  Whether  notification,  and  of  what  sort, 
ought  to  be  given  to  the  creditors,  and  an  opportunity  afforded 


to  them  to  object, — to  judge  of  the  security  offered,  amount  of 
penalty,  &c.  ?  The  creditor  holding  the  diligence  whidi  war- 
rants application  for  decree  of  ceesio  may  iSs,  and  at  present 
generally  is,  a  friend  of  the  debtor,  and  therefore  the  interests 
of  creditors  at  large  may  not  be  duly  attended  to,  if  notice  to 
the  incarcerating  creditor  were  to  be  held  sufficient.  3.  Whe- 
ther, besides  '  bringing  the  debtor  before  them  for  examinaHon,* 
in  these  cases,  as  mentioned  in  the  Act,  the  Judges  are  entitled 
to  adopt  any  other  course  of  procedure  or  invattgation  ?  4. 
Whether  the  caution  is  to  be  considered  as  judid^,  and  the 
clerhs  are  to  be  judges  of  the  reasonableness  of  the  amount,  as 
well  as  responsible  for  the  habit  and  repute  sufficiency  of  cau- 
tioners ?  5.  Whether,  as  the  caution  is  merely  that  the  debtor 
shall  attend  the  diets  of  Court,  the  security  ought  not  to  be 
for  the  whole  amount  of  the  bankrupt's  debts  in  case  he  shall 
abscond  ?  Some  of  the  Lords  Ordinarv  appeared  to  entertain 
this  view.  6.  Whether  the  warrant  of  hberation,  or  df  protec- 
tion, when  granted,  ought  to  be  general,  as  in  the  Statute, '  against 
the  execution  of  diligence  ybr  any  civil  debt*  contracted  as  at  a 
particular  date,  and  what  that  date  should  be  ?  7.  By  what  rule, 
and  on  whose  statement '  the  tpace  of  time  a*  shall  be  proper' 
for  the  duration  of  the  protection  is  to  be  determined  ?  8.  Whe- 
ther the  Act  applies  to  cases  which  were  in  dependence  before 
it  was  passed  ?  9.  Whether  the  process  pf  ceeeio  must  not  be 
actually  in  Court,  and  have  become  a  depending  action  (the 
days  of  citation  having  ^lasped),  before  an  application  for  pro- 
tection or  liberation  can  be  made  ? 

**  I  fear  I  may  have  &tigued  you  with  this  long  detail,  but  I 
felt  desirous,  in  return  for  the  honour  you  have  done  me,  to 
furnish  all  the  information  in  my  power.  I  am  sorry  it  must  be 
so  unsatisfactory.  Before  closing,  I  take  the  liberty  of  observ- 
ing, that  though  clause  Sd  directs  that  the  original  petition  to 
the  Sheriff  shall  pray  for  '  interim  protection  against  the  execu-- 
tion  of  diligence,  and  for  decree  oi  cessio  bonorum  ;'  and  though 
the  subsequent  clauses  prescribe  the  procedure  which  is  to  fol- 
low on  that  petition,  yet  it  is  nowhere  enacted,  either  that  the 
Sheriff  may  grant  an  interim  protection  on  that  petition,  or 
liberate  the  debtor  from  jail,  though  he  may  be  actuafiy  in  prison 
at  the  moment.  There  is  evidently  a  mistake  in  directing  that 
the  petition  for  ceuio  shall  pray  also  for  '  interim  protection  ;* 
and  this  is  more  dear  from  the  power  conferred  on  Sherifib  in 
sec  15,  to  grant,  on  a  separate  and  incidental  application  in  a 
depending  process,  an  interim  protection  or  liberation,  upon 
caution,  &c.  The  opinion,  therefore,  of  the  Judges  in  the  case, 
which  Lord  Corehouse  has  ordered  to  be  boxed  to  their  Lord- 
ships, must,  I  humbly  conceive,  regulate  procedure  in  the  Sheriff 
Courts  as  well  as  in  the  Court  of  Session. — I  have  the  honour 
to  be,  &C.  (Signed)  John  Parker." 


15^A  November  1836. 
First  Division. — (G.D.F.) 

No.  8. — A.  B^  8cc*f  Petitioners, 

Curator  Bonis— Appmntment  of,  in  Vacation — Process — A. 
B,,  ^c,  presented  an  application  in  vacation  time  to  the  hard 
Ordinary  officiating  on  the  bills,  for  the  appointment,  under 
peculiar  circumstances,  of  a  curator  bonis  to  C,  After  inti- 
mation on  the  walls  of  the  Bill'  Chamber  and  Minute-Book 
for  eight  dags,  the  prayer  of  the  application  was  granted  by 
the  Lord  Ordinary  till  the  tenth  sederunt  day  in  the  ensuing 
Session  ;  and,  thereafter,  on  advising,  the  Court  eustained  the 
petition. 

The  petitioners,  A.  B.,  &c.,  in  vacation  time  present- 
ed an  application  to  the  Lord  Ordinary  officiating  on 
the  bills  for  the  appointment  of  a  curator  bonis  to  C. 
upon  the  following  statement : — C,  who  was  engaged  in 
business  with  his  brothers  as  a  cotton-spinner  in  Glas- 
gow, had  fallen  into  a  state  of  mind  which  disabled 
him  from  attending  to  business.  Shortly  before  C. 
became  unwell,  the  company  had  resolved  to  make  an 
addition  to  the  works,  and  extend  their  trade.     These 
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additions  were  commenced  before  C.'s  illness,  and  they 
were  not  yet  finished,  the  machinery  not  being  com- 
pleted. It  was  at  first  expected  that  C.  would  soon  be 
able  to  attend  to  business  as  usual,  and  his  brothers, 
the  petitioners,  therefore  proceeded  for  a  short  time  to 
carry  on  the  trade  without  his  assistance ;  but  as  there 
was  not  any  reasonable  prospect  of  his  health  being 
restored  so  as  to  enable  him  soon  to  resume  the  man- 
agement of  his  afiairs,  it  was  of  importance  that  some 
one  should  be  appointed  to  attend  to  his  interests,  the 
more  especially  as,  by  a  clause  in  the  contract  of  co- 
partnery, it  is  in  the  power  of  a  nm'ority  of  the  pai't- 
ners  to  bring  the  partnership  to  a  termination,  and  it  is 
the  intention  of  his  brothers  to  exercise  this  power  by 
dissolving  the  company ;  but  they  were  advised  that, 
before  they  proceed  to  do  so,  it  was  their  duty,  and 
more  especially  considering  the  extension  of  their  busi- 
ness which  has  lately  taken  place,  to  take  steps  to  get 
some  person  named  to  attend  to  their  brother's  interest, 
and  they  and  the  other  petitioners,  who  were  the  whole 
near  relations  of  C,  made  the  present  application  for 
this  purpose ;  and  they  proposed  Mr  D.,  S.S.C.,  a  re- 
lation of  C's  by  the  mother's  side,  as  a  proper  per- 
son for  the  ofiice.  It  was  stated  that  cases  had  oc- 
curred* in  which  similar  applications  had  been  made 
to  the  Lord  Ordinary  on  the  bills  during  vacation,  and 
in  which  interim  appointments  were  made  until  the 
meeting  of  the  Court.  "  May  it  therefore  please  your 
Ix>rdship  to  nominate  and  appoint  the  -said  Mr  D., 
S.S.C.,  curator  barns  to  the  said  C.  during  his  present 
state,  with  the  usual  powers,  and  in  terms  of  the  Act 
of  Siederunt,  he  finding  sufiicient  caution  before  ex- 
tract; or  to  do  otherwise  as  to  your  Lordship  may 
seem  proper." 

The  petition  was  ordered  to  be  intimated  on  the 
walls  of  the  Bill- Chamber,  and  in  the  Minute- Book 
for  eight  days.     Thereafter,  on  7th  September  1836, 

"  The  Lord  Ordinary  (FuUerton,)  officiating  on  the  bills  having 
resumed  consideration  of  this  petition  and  productions  there- 
xrith,  in  the  peculiar  circumstances  of  the  case,  nominates  and 
appoints  the  said  D.  to  be  curator  bonU  to  the  said  C,  with  the 
usual  powers,  and  that  until  the  tenth  sederunt  day  in  Novem- 
ber next,  the  said  D.  always  finding  caution  before  extract,  in 
terms  of  the  Act  of  Sederunt,  and  decerns ;  and  allows  this  de- 
cree to  be  extracted  ad  interim ;  and  fiirther,  appoints  this  peti- 
tion and  the  productions  to  be  printed  and  boxed  to  the  Lords 
of  tfae  First  Division,  in  order  to  be  finally  disposed  of  by  their 
Lordships." 

The  Court,  on  advising  this  application  in  the  course 
of  the  single  bills,  sustained  the  petition. 

Lord     Ordinary,   (Bill- Chamber)   Fullerton Act,   A.  E. 

Monteitb ;  W.  A.  G.  and  R.  Ellis,  W.S.,  Agentt D.   Clerk, 

-[G.D.P.] 

I5th  November  1836, 

Second  Division. — (J.D.M,) 

No.  9^ — T.  Brtce  Buchanan,  Pursuer,  v,  Jabies 
ZuiLL  and  James  Yool,  Defenders. 

Process  —  Reduction- Improbation — Certification  —  Forgery — 
Brfore  production  of  a  writ  in  a  process  of  reduction-improba- 
tion  or  certification  can  be  insisted  on  in  initio  lids,  a  special 
aUegation  (^forgery  must  be  contained  in  the  summons. 

In  an  action  of  reduction-improbation  at  the  pur- 

*  The  case  alluded  to  as  having  occurred  in  similar  circum- 
stances, is  the  case  of  Hessing,  1835. 


suer's  instance  against  the  defenders,  they  were  called 
on  to  produce  an  instrument  of  sasine  under  reduction, 
and  a  motion  was  made  for  decree  of  cei^ification  in 
regard  to  it.  This  was  in  initio  litis.  The  Lord  Or- 
dinary refused  the  motion  hoc  stcUu.  Against  whi^h 
finding  the  pursuer  reclaimed,  and  contended  that  he 
was  entitled  to  call  for  production,  though  he  did  not 
press  for  decree  of  certification. 

Lord  Glenlee. — Before  production  of  a  writ  in  a  process  of 
reduction-improbation  or  certification  in  initio  litis,  forgery 
roust  be  explicitly  stated,  and  a  special  allegation  must  be  con- 
tained in  the  summons,  difierent  fi'om  the  ordinary  words  of 
style,  otherwise  in  initio  litis  production  of  the  writ  is  unne- 
cessary. 

The  Court  adhered,  with  expenses. 

Lord  Ordinary,  Cockburn Act,  Dean  of  Faculty  (Hope), 

H.  J.  Robertson ;  Mowbray  and  Howden,  W.  S.,  Agents. — Ak. 
Mylne;  J.  Marshall,  S.S.C.,  Agent [J.D.M.] 


15  th  November  1836. 

Second  Division (J.D.M.) 

No.  10. — James,  Wood  and  James  and  Mandatory, 
Pursuers,  v.  A.  &  J.  Downie,  Defenders. 

Compensation — Lien  — Heritable  Security  —  Circumstances  in 
which  a  party  holding  an  heritable  security  over  land  for  ad- 
vances as  an  individual,  held  entitled  to  compensate  and  ex- 
tinguish out  of  the  property,  debts  due  to  a  company  of  which 
he  was  a  partner. 

In  the  year  1829,  John  Gilchrist,  then  carrying  on 
business  in  Glasgow,  was  proprietor  of  certain  build- 
ings and  machinery  employed  as  a  dye-work,  in  An- 
derston  of  Glasgow.  About  the  beginning  of  that 
year,  he  applied  to  the  defenders  to  advance  to  him 
certain  sums  of  money,  and  to  furnish  goods  to  assist 
him  in  the  carrying  on  of  his  business.  The  defenders 
agreed  to  make  such  advances,  and  also  to  sell  to  Mr 
Gilchrist  commodities  for  the  purpose  of  his  trade,  upon 
credit,  from  time  to  time,  as  he  might  require  them ; 
and  Mr  Gilchrist,  on  the  other  hand,  granted  to  Mr 
Alexander  Downie,  of  the  company  of  A.  &  J.  Downie 
(the  defenders),  of  which  he  is  a  partner,  an  absolute 
disposition,  dated  30th  March  1829,  of  his  property, 
including  the  machinery.  Alexander  Downie  was  duly 
infeft.  Of  the  same  date  a  back-bond  was  subscribed, 
declaring,  that  although  the  disposition  was  ex  facie 
absolute,  it  was  intended  only  to  operate  as  a  security 
for  advances  not  exceeding  the  sum  of  £2000.  There 
was  an  obligation  to  redispone  to  Gilchrist,  in  the  event 
of  his  tendering  payment  of  the  advances  which  had 
been  made  on  the  faith  of  the  conveyance.  Subse- 
quently to  the  date  of  the  disposition,  the  charges  af- 
fecting the  property  were  paid  by  the  defenders ;  and 
on  its  security  large  advances  in  money  were  made  by 
them,  and  goods  to  a  very  considerable  amount,  for  the 
purposes  of  Mr  Gilchrist's  trade,  were  from  time  to 
time  sold  and  delivered  to  him.  In  order  to  obtain 
repayment,  it  became  necessary,  towards  the  end  of 
1829,  to  sell  the  property,  in  virtue  of  the  powers  con- 
ferred by  the  disposition.  The  heritable  subjects  were 
accordingly  sold  by  public  roup,  in  December  1829, 
for  £1070,  and. the  moveables  in  February  1830,  for 
£250,  making  in  all  the  sum  of  £1320.  After  apply- 
ing the  price  of  the  subjects,  and  all  other  sums  re- 
covered in  payment  of  the  advances  and  furnishings 
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made  to  Mr  Gilehrist,  there  still  renudoed  due  the  Bum 
of  £97*  11.  1  l.y  exduBive  of  interest.  Subsequently 
to  the  date  6f  the  sale  of  the  heritable  property,  and 
before  payment  of  the  price,  an  arrestment  to  the  ex* 
tent  of  £200  was  used  in  the  hands  of  Mr  A.  Downie 
by  the  pursuers,  as  creditors  of  Gilchrist,  which  waa 
fbllowed  by  the  present  action  of  furthcoming,  in  which 
the  pursuers  maintained — That,  under  the  deed,  the 
company  of  Alexaixler  and  John  Downie  had  no  right 
or  interest  therein,  or  in  the  subjects  thereby  conveyed, 
or  the  price  thereof;  and  they  never  did  validly  acquire 
any  right  or  interest  therein.  The  right  and  interest 
of  Gilchrist  in  the  subjects,  or  the  price  thereof,  afler 
applying  the  same  to  the  piirposes  specified  in  the 
back-bond,  was  arrestable  in  the  hands  of  Alexander 
Downie,  and  the  arrestments  used  by  the  pursuers  be- 
fore the  sale  of  the  moveable  subjects,  and  after  the 
sale  of  the  heritable  subjects,  although  the  price  there- 
of had  not  been  paid,  were  valid  and  effectual. 

The  defenders  contended — 1.  That  the  deed  was 
granted  for  the  purpose  of  affording  security  to  the 
company  of  A.  and  J.  Downie,  for  advances  to  be  made 
by  them  to  the  common  debtor,  and  Alexander  Downie 
or  the  Company  were  entitled  to  retain  the  subjects 
thereby  conveyed  in  security,  or  the  price  thereof  when 
sold,  in  payment  of  the  advances  actually  made  by 
tJiem.  2.  The  price  of  jthe  subjects  was  properly  ap- 
^  plied  in  payment  of  the  debt  due  by  Uie  common 
debtor  to  the  defenders,  and  neither  he,  nor  the  pur- 
suers as  his  creditors,  were  entitled  to  restoration  of 
the  subjects,  or  payment  of  the  price,  so  long  as  he  re- 
mained debtor  to  Uie  defenders  to  an  amount  greater 
than  their  value.  3.  The  preferable  right  of  the  de- 
fenders was  not  affected  by  the  diligence  used  by  the 
pursuers.  At  the  date  of  the  arrestment,  the  defenders 
had  no  funds  in  their  hands  which  could  be  carried  by 
the  arrestment,  and  instead  of  being  indebted  to  Mr 
Gilchrist,  they  were,  and  still  continue  to  be  his  credi- 
tors to  the  amount  before  stated. 

"  The  Lord  Ordinary  (18th  May  1836,)  having  considered 
the  closed  record,  and  heard  parties*  procurators  thereon,  and 
made  avizandum,  finds  that  the  defenders  a^  entitled  to  retain  the 
price  of  the  property  sold,  under  the  disposition  to  Alexander 
Downie,  in  liquidation  of  any  advances  made  by  them,  whether 
the  same  were  made  by  Alexander  Downie,  or  by  Alexander 
Downie  and  Company,  to  John  Gilchrist,  or  on  his  account ; 
but  in  respect  that  the  parties  are  not  agreed  as  to  some  of  the 
particulars  in  the  account  founded  on  by  the  defenders,  before 
farther  answer,  appoints  the  cause,  to  be  enrolled,  and  reserves 
the  question  of  expenses. 

"  Note The  Lord  Ordinary  thinks  this  case  important,  but 

he  does  not  think  it  difficult.  The  parties  differ  on  some  par- 
ticular facts,  and  perhaps  on  some  which,  if  cleared  up,  would 
leave  no  case ;  but  the  Lord  Ordinary  is  in  the  belief,  that  the 
case  may  be  determined  on  grounds  independent  of  any  of  those 
disputed  matters.  The  pursuers  are  creditors  of  Gilchrist. 
They  arrest  in  the  hands  of  Downie  and  Company,  and  also  of 
Alexander  Downie.  Then  the  case  is,  that  an  absolute  disposi- 
tion was  made  by  Gilchrist  to  Alexander  Downie,  under  a  back- 
bond, meant  and  admitted  to  cover  advances  by  him  before  or 
after  the  date  of  the  disposition.  The  baok-bond  was  not  de- 
livered, for  the  Lord  Ordinary  is  of  opinion  that  the  pursuers 
fidl  in  this  pomt,  there  being  to  averment  of  delivery,  actual  or 
constructive,  in  the  record.  Still,  there  is  a  qualified  admission 
that  it  was  a  trust  for  security  of  advances  made  or  to  be  made. 
But,  taking  the  right  to  be  so  qualified,  the  question  remains, 
wluMt  advanees  it  will  cover.    It  was  admitted  In  the  debate, 


and  there  can  be  no  doabft  of  it,  that  the  trust  will  secure  ad-* 
vances,  whether  made  before  or  after  the  date  of  the  deed. 
This  is  the  known  operation  of  such  an  absolute  conveyance. 
The  only  question  therefore,  is.  Whether  it  will  cover  advances 
made  by  the  company  of  A.  Downie  and  Copipany,  though  the 
title  is  in  A.  Downie's  individually,  he  being  a  partner  of 
that  company.  The  Lord  Ordinary  thinks,  that  on  all  the  fiurts 
of  the  case,  it  must  be  held  chat  the  entire  transaction  was  nnde' 
for  the  company,  notwithstanding  that  for  manifest  reasons  the 
feudal  conveyance  was  taken  to  an  individual,  and  he  should  be 
inclined  so  to  decide  upon  the  ascertained  fiurts ;  but  he  must 
confess,  that  he  is  not  able  to  enter  into  the  relevancy  of  the 
pleas  maintained  by  the  pursuers.  To  him  it  is  not  at  all  ap- 
parent, as  a  matter  of  law  and  common  sense,  that  the  pursuers 
are  entitied  to  seize  or  arrest  the  price  of  this  property,  suppos- 
ing it  to  be  stricdy  in  the  hands  of  Alexander  Downie  as  an  in* 
dividual,  even  for  his  own  behoof,  in  security  of  his  advances, 
without  paying  to  him  the  debt  due  to  himself  and  his  partners 
by  the  advances  of  his  company,  to  the  common  debtor  Gil- 
christV  It  seems  to  him  that  the  whole  argument  for  the  pur- 
suer, supposing  the  facts  to  be  gfanted,  proceeds  on  a  fidlary, 
and  on  a  misunderstanding  of  the  cases  Smith  and  Bogle,  Hall 
and  Bisset,  fcc.  Those  cases  rightiy  considered  seem  to  the 
Lord  Ordinary  to  prove  the  reverse  of  the  pursuers*  inference. 
Take  Downie  to  be  in  possession,  with  a  right  of  retention  or 
compensation  fbr  any  debt  due  to  himself,  can  any  sound  reason 
be  assigned  why  he  should  not  retain  for  the  debt  due  to  a  com- 
pany of  which  he  is  a  member,  by  advances  made  by  them  to 
Gilchrist  at  his  desire,  for  which  debt,  he  might  have  to  bring  an 
action  the  next  day  ?  Yet  this  is  the  very  worst  of  the  case  of 
the  defenders.  They  have  a  separate  case,  in  offering  to  prove 
by  Gilchrist's  oath  that  it  was  really  a  trust  for  the  company, 
a  thing  perfectiy  consistent  with  the  terms  of  the  badc-bond,  or 
in  requiring  the  pursuers  to  prove  by  Alexander  Downie's  oath 
what  the  trust  was,  or  otherwise  to  take  it  as  it  is  stated.  The 
Lord  Ordinary  thinks  that,  at  the  least,  the  proof  ofiered  by 
Gilchrist's  oath  would  be  competent ;  but  it  does  appear  to  him 
to  be  unnecessary.  He  thinks  it  clear  otherwise,  that  there  is 
a  right  of  retention  both  in  Alexander  Downie,  and  in  Alexander 
Downie  and  Company,  for  all  the  advances  made  on  the  faith 
of  the  security,  whether  by  the  individual  or  by  the  company 
of  which  he  was  a  partner.  But  he  is  apprehensive  that  he 
cannot  pronounce  a  decree  of  absolvitor  at  present,  because  there 
are  some  special  points  urged  as  to  which  he  is  not  sure  that  he 
sees  clearly  the  effect  of  the  pleas  stated.  He  leaves  these 
points  open.     Probably  expenses  will  be  due." 

The  pursuers  reclaimed.     On  advising, 

Lord  Glenke. — The  arrestment  of  the  pursuers  just  places 
them  in  the  same  situation  as  Gilchrist  woidd  have  stood  to  the 
subjects  held  by  Downie.  If  any  company  whatever  had  fur- 
nished goods  to  Gilchrist  on  Dovmie's  orders  Gilchrist  was 
liable  to  relieve  him,  and  Dqwnie  has  his  right  of  retention, — 
no  matter  whether  his  own  company  or  any  other  had  made 
the  furnishings,  if  Downie  trusted  to  Gilchrist  to  be  relieved 
of  the  fumishmgs. . 

Lord  Mtadowhank  was  of  the  same  opinion.  The  transac- 
tion here  really  was  with  the  Company;  but  even  if  it  were 
not,  it  was  unnecessary,  to  secure  Downie's  relief,  that  the  goods 
should  pass  out  of  his  own  hands,  if  he  was  liable  for  them,  and 
tnisteil  to  Gilchrist  who  had  given  him  the  security  fbr  repays 
ment. 

Lord  Medwyn  was  of  the  same  opinion.  His  Lordship  look- 
ed on  the  case  just  as  if  this  were  a  declarator  at  the  instance 
of  Gilchrist  calling  on  Downie  to  account,  and  then  the  Court 
would  have  to  look  what  he  was  entitled  to  retain.  He  thought 
Downie  was  entitled  to  set  off  these  fumisbings  by  this  com- 
pany against  the  property,  and  equally  if  Downie  had  made 
himself  responsible  to  any  other  company  for  furnishings  to 
Gilchrist. 

Lord  JutHce- Clerk  was  satisfied  this  transaction  was  with 
the  company ;  and  Downie,  by  interposing  his  credit  to  any 
other  company,  would  have  been  equally  entitled  to  retention. 

Their  Lordships  then  adhered  to  the  interlocutor  of 
the  Lord  Ordinary^  reserving  all  questionB  of  eacpenses* 
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Pureuers'  Authority.^Bell's  Com.  IL  668.  Lord  Meadow* 
bulk's  Nous  iQ  HftU  and  Bisset's  case. 

Lord  Ordinary^  Moncreiff,— -4rt.  D«aa  o£  Faculty  (Hope), 

D.  M'NeiU AlL  Wood,  J.  J.  Reid ;  T.  Leburn,  S.S.C.,  and 

Gil»son.Craig8,  Wardlaw  and  Dalziel,  W.S.,  Agents.— 
[J.D.M.] 

16^  November  1836. 

Second  Division (J.D.M.) 

No.  11. — David  Bridges,  Claimant  and  Campiainery 
V*  WiiXiAM  EwiKo,  Claimant  and  Respondent, 

Multiple  poinding — Fund  in  Medio — Pledge — Lien — 1.  A  sum^ 
moMt  of  muUiplepoinding,  containing  a  statement  of  the  manner 
and  terms  under  which  the  liind  in  medio  came  into  the  posses- 
sion  of  the  raitter  ;  and  a  claimant  not  admitting  the  statementf 
bmt  having  put  no  tqtedal  averment  contradictory  on  the  record 
— st4Uement  held  conclusive,  no  other  ground  of  possession  being 
shown,  2.  Competition  betwixt  an  executor'-creditor  and  arrester, 

Mr  Ewtn^  is  executor-creditor  to  tlie  late  John 
Biichan,  W.S.,  who>  at  the  tioie  of  his  death,  in  August 
1 622,  was  a  crc<Utor  of  the  Earl  of  Strathmore,  then 
the  Honourable  Thomas  Bowes,  and  his  lady,  to  a 
large  amount.  These  debts  were  ccmstituted  in  June 
1826  against  his  Lordship,  at  Mr  Ewing's  instance^  to 
t  he  amount  of  £  1 0,475. 1  a  9^.  On  20th  August  1 823, 
a  8ummoDs  of  niultiplepoinding  was  brought  at  the  in- 
stance of  the  late  Mr  Francis  Wilson,  W.S.,  narrating, 

*'  that,  about  t^vo  years  ago,  JohnBuchan,  W.S.,  now  deceased, 
placed  in  tho  hands  of  tke  pursuer  two  small  packets,  under  the 
Kp:il  of  George  Tait,  Esq.,  Sheriff-substitute  of  the  county  of 
Edinburgh,  informing  him,  the  said  pursuer,  that  they  were  the 
IToperty  of  the  Right  Honourable  Thomas  Bowes  Lord  Strath- 
more,  put  by  hk  Lordship  into  the  hands  of  him,  the  said  John 
Bucban,  as  a  pledge  or  deposit  for  certain  balances  due  by  tho 
said  Right  Honourable  Thomas  Bowes  Lord  Strathmore,  to 
him  the  said  John  Buehan,  at  whioh  time  the  pursuer  was  so« 
llcitcd  to  be  the  custodier  of  the  said  packets  upon  his  ao* 
count,** 

and  tliat  the  raiser  was  ready  to  deliver  the  same  to  the 
Earl  or  the  representatives  or  creditors  of  Mr  Buehan 
who  could  show  right  to  them. 

In  tills  action  Mr  Ewing  lodged  a  ciedm^, pleading*-^ 
1.  That  the  late  Mr  Buehan  having  received  the  said 
packets  and  their  contents  in  pledge,  had  a  preferable 
riglit  to  retain  the  same  in  payment  of  any  debt  which 
luigiit  become  due  to  him  by  Lord  Strathmore,  or  by 
tlie  Gsuntess.  2.  That  the  claimant,  as  standing  in 
die  right  of  the  said  John  Buehan,  was  entitled  to  be 
preferred  prima  loco  upon  the  price  or  value  of  the  said 
packets  and  their  contents,  as  the  same  might  be  as- 
certained in  extinction  pro  tanto  of  the  debt  due  to  the 
said  John  Buehan  by  'the  said  Lord  and  Lady  Strath- 
more. 

Another  claim-  was  lodged  for  Mr  Bridges  on  19th 
November  1834,  founded  on  an  arrestment  used  in 
the  hands  of  Mr  Wilson,  the  raiser,  on  4th  August 
1 824,  <<  of  the  sum  of  £500  Sterling,  more  or  less,  ad- 
debted,  resting  and  owing  by  him  to  the  said  Right 
Honourable  Thomas-  Bowes  Earl  of  Strathmore,  or  to 
any  other  person  or  persons  for  his  use  and  behoof." 
This  arrestment  proceeded  on  a  decree  at  Mr  Bridges' 
instance  against  Lord  Strathmore  for  £261.  14.  %  the 
amount  of  bill  and  interest  indorsed  by  his  Lordship  to 
the  cliumant. 

In  his  answers  to  Ewing's  claim,  Mr  Bridges  stated 
with  respect  to  the  statement  in  the  summons,  of  the 


manner  in  which  the  paeketa  came  into  the  raiser's 
possession,  *'  the  claimant  knows  nothing,  and  there^ 
fore  can  admit  nothing,  nor  can  he  adtait  that  they 
were  given  in  pledge  by  Lord  Strathmore  to  M^  Buehan, 
as  alleged  in  the  summons.^ 

**  12M  May  \S^6. — Tt^  Lord  Ordinary  having  coii8idere4 
the  dosed  record,  and  heard  parties'  procurators  thereon,  and 
made  avizandum,  finds  that  the  daimant,  WTUiam  Ewing,  has 
a  suffident  tide  and  interest,  by  his  confirmation  as  executor- 
creditor,  with  the  special  elks  oi  additions  mad^  thereto,  to  in- 
sist in  his  present  claim  over  the  packets  in  question  and  their 
contents,  forming  the  fund  in  medio^  as  the  same  were  lawfully 
in  the  possession  of  the  raiser  of  the  multiplepoindlng,  as  de- 
pository, for  the  behoof  of  the  said  John  Buehan  :  Finds  it  suf- 
fidently  established  by  the  decrees  produced,  so  fiir  as  the  mat- 
ter is  here  in  issue,  that  the  said  John  Buehan  was,  at  the  time 
of  his  d^ath,  a  creditor  of  the  Earl  of  Strathmore  to  a  very 
large  amount :  Finds  that  the  claimant,  David  Bridges,  found- 
ing on  an  arrestment  used  in  the  hands  of  the  said  Frauds 
Wilson,  long  after  this  multiplepoindlng  was  in  Court,  on  the 
assumption  that  the  packets  and  thdr  contents  were  the  pro- 
perty of  the  Earl  of  Strathmore,  coidd  only  competenUy  attach 
the  same,  supposing  such  diligence  to  be  otherwise  competent, 
subject  to  the  right  of  pledge,  lien,  or  letention  vested  in  the 
said  John  Buehan,  for  satisfying  the  debt  due  to  him  by  the  said 
Earl  of  Strathmore :  Therefore^  prefers  the  said  WiUiam  Ewing 
in  this  competition,  to  the  effect  of  hisrecdving  payment  of  the 
debt  due  to  himself  by  the  said  John  Buehan,.  of  which  evidence 
is  produced,  or  may  be  produced :  Repels  the  claim  of  the  said 
David  Bridges,  in  so  fiur  as  it  is  made  in.  competition  with  tho 
said  William  Ewing,  without  prejudice  to  any  question  between 
the  said  David  Bridges  and  any  other  creditor,  or  the  next  of 
kin  of  the  said  John  Buehan  :  Decerns  in  the  preference  of  the 
said  William  Ewing  to  the  effect  above  expressed.  But  before 
further  answer,  appoints  the  boxes  or  packets  in  question  to  be 
opened  at  the  sight  of  the  agents  of  the  parties,  Mr  George 
Tlut,  the  Sheriff-substitute  of  Mid-Lothian,  whose  seal  ia  affix- 
ed thereto,  and  the  clerk  of  Court,  and  an  inventory  of  the  con- 
tents thereof  to  be  made,  and  the  same  to  be  again  deposited 
and  secured,  to  await  the  fUrther  orders  of  the  Court :  Finds. 
the  claimant,  David  Bridges,  liable  in  expenses  to  the  claimant^ 
WlllSam  Ewing,  and  remits  the  account,  when  lodged,  to  the 
auditor  to  be  taxed. 

"  Note. — It  is  not  difficult  to  make  an  appearance  of  per"- 
plexity  in  such  a  case,  but  it  appears  to  be  really  very  simple. 
This  multiplepoindlng  was  raised  by  Mr  Wilson  in  1823.  It 
states,  that  the  two  packets  in  question  were  placed  in  his  handa 
by  Mr  John  Buehan,  then  deceased.  This  must  be  Assumed 
as  a  ftot  in  the  case,  nothing  to  the  contrary  being  stated  in  tho 
record.  The  summons  fiisther  states,  that  Mr  Buehan  informed 
Mr  Wilson  that  the  paokets  contained  jeweht,  the  property  of 
Lord  Strathmore,  but  delivered  in  pledge  to  Mr  Budum  in  se^ 
curity  of  a  debt  due  to  him.  It  is  quite  dear,  therefore,  that 
Mr  Wilson's  possession  of  the  articles  was  a  possession  for  Mr 
Buehan,  and  that  Mr  Ewing's  claim  upon  them,  as  executor- 
creditor  of  Buehan,  is  predsely  the  same  as  if  they  had  remain- 
ed in  the  custody  of  Buoban  himself.  It  is  not  averred  in  the 
record  that  Mr  Wilson  dther  got  the  artidos  from  Lord  Strath^^ 
more,  or  held  possession  of  them  for  him.  In  short,  there  ifr 
nothing  in  the  record  to  infet  that  Mr  Wilton  could  honestly  or 
legally  have  delivered  them  to  Lord  Strathmore,  or  any  one  iik 
his  right,  without  the  consent  of  Mr  Buohan,  or  those  coming 
into  his  rights .  The  summons  containing  the  above  statement, 
was  raised  on  the  20th  August  1823,  and  it  oontaina  the  ddi- 
berate  statement  of  Mr  Wilson,  who  died 
Mr  Bridges  did  not  use  arrestment  till  24th  August  1624,  and 
his  daim  was  only  lodged  in  the  multiplepoinding  on  the.  19th 
of  November  thereafter.  Mr  Ewing,  had  been  confirmed  exe-^ 
cutor-creditor  of  Mr  Buehan  in  1822,  though  not  specially  to 
this  subject.  Under  such  droumstanoes,  it  might  be  matter  of 
doubt  whether  the  arrestment  of  Mr  Bridges,  in  the  hands  of 
Wilson,  was  at  all  competent,  seeing  that  Mr  Wilson  held  tho 
articles,  not  for  Lord  Stcsthmore,  but  for  Mr  Buehan  and  his 
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rq)reaentatiyes.  But,  at  any  rate,  it  could  only  be  competent, 
on  the  a98iunption  that  Mr  Wilson's  possession  was  the  same 
as  the  original  possession  of  Buchan.  In  that  state  Of  the  case, 
if  Buchan  had  been  alive,  and  Bridges  had  arrested  in  his  hands, 
bo.w  would  the  question  have  stood  in  a  forthcoming  ?  Buchan 
having  possession  of  moveable  articles,  it  might  have  been 
doubtful  whether  it  could  have  been  proved  whether  they  were 
the  property  of  Lord  Strathmore,  otiierwise  than  by  Buchan's 
oath ;  and  if  he  swore  that  they  were  Lord  Strathmore's  pro- 
perty, but  given  to, him  in  plecjge  for  his  debt,  the  Lord  Ordi- 
nary is  of  opinion,  ibat  this  quality  must  have  been  taken  as  in- 
trinsic. But  supposing  the  point  to  stand  otherwise,  and  that 
if  would  have  been  competent  to  prove  that  the  articles  were 
the  property  of  Lord  Strathmore,  without  any  reference  to  oath, 
the  Lord  Ordinary  conceives  it  to  be  dear,  that  Mr  Buchan 
would  have  had  a  right  of  retention  of  them  in  security  of 
bis  debt,  without  being  put  to  prove  any  special  pledge,  unless 
Lord  Strathmore,  or  his  arresting  creditor,  could  show  that  he 
obtained  possession  of  them  by  some  other  title,  or  on  some 
other  footing  than  the  pledge  averred.  The  feet  being  esta- 
blished, that  Buchan  was  a  large  creditor  of  Lord  Strathmore, 
and  the  packets  being  deposited  with  him,  sealed  up  with  the 
Beal  of  the  Sheriff,  there  would  be  the  clearest  presumption  that 
he  held  them  in  security  of  his  debt,  unless  some  other  title  or 
ground  of  possession  were  shown.  But  no  such  thing  is  aver- 
red in  this  record.  Mr  Bridges  will  not  admit  (see  article  4) 
that  the  packets  were  deposited  with  Mr  Buchan  in  pledge. 
But  he  has  put  no  special  statement  on  record,  contradictory 
of  Mr  Wilson's  statement  in  the  summons,  or  of  the  facts  there 
set  forth,  as  averred  by  Mr  Buchan.  The  Lord  Ordinary  there- 
fore thinks  that  the  case  is  clear  in  favour  of  Mr  E^ving,  with- 
out the  necessity  of  any  farther  inquiry.  It  would  be  in  vain 
to  allow  Mr  Bridges  to  prove  that  the  articles  were  Lord  Strath- 
more's property,  both  because  that  fact  is  admitted,  though  un- 
der qualification,  and  because  he  admits,  that  he  could  lead  no 
proof  which  would  not  land  the  articles  in  Mr  Buchan's  pos- 
session, and  so  leave  the  question  where  it  was.  The  only  thing 
that  could  possibly  throw  any  light  on  the  case,  would  be  an 
examination  of  Mr  George  Tait,  the  Sheriff,  as  to  the  circum- 
stances under  which  he  put  his  seal  to  the  packets.  But  as  no- 
thing is  said  on  this  subject  in  the  record,  the  Lord  Ordinary 
supposes  that  Mr  Tait  knows  nothing  of  the  matter,  and  that, 
perhaps,  the  seal  was  affixed  ^thout  any  reference  to  Mr  Buchan 
at  all.  At  any  rate,  the  Lord  Ordinary  does  not  think  that  any 
investigation  is  necessary  to  the  law  or  justice  of  the  case. 
There  is  evidently  no  competition  of  diligence,  Mr  Ewing  being 
in  the  position  of  arrestee,  and  Mr  Bridges'  arrestment  being 
not  as  creditor  of  Buchan,  but  as  creditor  of  a  different  per- 
son." 

Mr  Bridges  reclaimed,  but  their  Lordships  unani- 
mously adhered^  with  additional  expenses. 

Lord  Ordinary^  Moncreiff. — Act*  Dean  of  Faculty  (Hope), 
Whigham;  James  Bridges,  W.S.,  Agent, — ^/^  Maitland,  Rus- 
sell; Wotherspoon  and  Mack,  W.S.,  Agents, — [J.D.M.] 

\^ih  November  1836. 
Second  Division (J.D.M.) 

No*  12. — John  Febguson,  Pursuer^  v.  John  Sihth 

AND  Others,  Defenders, 

Bankrupt — Sequestration — Composition — Cautioner — Annuity 
— Expenses — In  an  action  against  cautioners  for  a  composition 
in  a  sequestrations/or  payment  of  the  value  of  an  annuity  payable 
during  the  subsistence  ^  three  lives,  where  no  claim  had  been 
made  in  the  sequestration,  and  where  one  of  the  lives  had  failed 
subsequent  to  the  sequestration — 1.  Held  that  the  annuity  must 
be  valued  as  at  the  date  of  the  sequestration,  2.  The  defenders 
found  liable  in  expenses. 

In  1826,  a  bond  of  annuity  was  granted  by  Charles 
Thom  of  Charleston,  the  defender  John  Smith,  and 
certain  other  persons,  in  favour  of  the  pursuer,  where- 
by, in  consideration  of  the  sum  of  £1980,  they  bound 


and  obliged  themselves,  their  heirs,  executors  and  suc- 
cessors, jointly  and  severally,  renouncing  the  benefit 
of  discussion,  to  pay  to  the  pursuer,  his  heirs  and  as- 
signees, during  the  lives  of  three  young  ladies  and  the 
survivor,  a  free  yearly  annuity  of  £198  Sterling,  and 
that  half  yearly,  at  Whitsunday  and  Martinmas,  by 
equal  portions,  with  interest  and  penalties  in  case  of 
failure.  In  further  security  of  this  annuity,  Mr  Thom 
conveyed  certain  heritable  subjects,  which,  however, 
were  previously  considerably  burdened. 

The  affairs  of  the  defender  Smith,  one  of  the  obli- 
gants  for  the  annuity,  having  become  embarrassed,  his 
estate  was  sequestrated  on  the  20th  January  1827,  at 
which  date  the  parties  on  whose  lives  ^e  anmlity  de- 
pended were  all  in  life.  In  the  course  of  the  proceed- 
ings under  the  sequestration,  an  offer  of  composition 
was  made  by  Smith,  and  accepted  by  the  creditors, 
whereby  he  and  the  other  defenders,  as  cautioners, 
bound  themselves,  jointly  and  severally, 

"  to  content  and  pay  to  the  whole  just  and  lawful  creditors  of 
the  said  John  Smith,  the  sum  of  Is.  Sterling  in  the  pound  of 
the  debts  owing  by  the  said  John  Smith  at  the  date  of  the  seques- 
tration of  his  estates,  and  that  upon  the  expiry  of  six  months 
from  and  after  the  date  of  approval  of  the  said  composition  by 
the  Court  of  Session,  with  the  lawful  interest,"  &c. 

This  composition  was  afterwards  iqjproved  of  by  the 
Court  on  16th  June  1627,  so  that  it  became  payable 
on  l6th  December  thereafter.  The  pursuer  lodged  no 
claim  in  the  sequestration. 

Mr  Thom,  the  principal  obligant,  subsequently  be- 
came bankrupt,  and  no  composition  was  recovered  from 
his  estate.  The  pursuer,  after  a  demand  for,  and  repeateil 
offers  to  the  defenders  to  enter  into  a  reference  for  deter- 
mining the  value  of  his  annuity,  brought  the  present  ac- 
tion against  Smith  and  the  cautioners  under  his  composi- 
tion-contract, concluding  for  the  composition  on  £4293. 
4s.  8d.  as  the  value  fixed  by  an  eminent  accountant  whom 
he  had  employed,  and  whose  report  had  been  confirmed 
by  another  qualified  person  as  at  the  date  of  the  se- 
questration ;  and  he  pleaded — 1.  That  as  a  creditor  for 
an  annuity  of  £198,  during  the  lives  of  the  parties  spe- 
cified in  the  bond  of  annuity,  he  was  entitled,  on  tlie 
bankruptcy  of  any  of  the  obligants,  to  claim  the  whole 
value  of  the  annuity  from  his  estate ;  at  least,  he  was 
entitled  to  claim  the  whole  of  the  annuity  as  it  became 
due,  so  long  as  any  of  the  persons  on  whose  life  it 
depended  should  survive.  2.  That  Smith  having,  along 
with  the  other  defenders,  granted  a  bond  for  pay- 
ment of  a  composition  at  the  rate  of  one  shilling  per 
pound  to  all  his  just  and  lawful  creditors,  the  pursuer 
was  entitled  to  recover  from  them  a  composition  on  a 
sum  equal  to  the  value  of  the  annuity,  or  at  least  a 
composition  on  the  termly  payments,  not  only  so  far 
as  the  same  was  past  due  and  payable,  but  as  long  as 
any  of  the  parties  on  whose  lives  the  ainnuity  depend- 
ed should  smrvive. 

In  defence  it  was  maintained — 1.  That  sureties  un- 
der a  composition-contract  were  liable  only  for  the 
amount  of  debts  exhibited  under  the  sequestration, 
pnd  not  for  any  debt  for  which  no  claim  was  made  or 
ranked  upon  the  bankrupt  estate.  2.  That  where  a 
claim  is  made  by  the  creditor  under  a  bond  of  annuity, 
who  has  heritable  security,  against  a  co-obligant  or 
cautioner  in  that  bond,  or  against  the  sureties  under  a 
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coxnposition-coiitract  for  that  co-obligant  or  cautioner, 
the  heritable  security  must  be  valued  and  deducted. 
3.  That  where  such  a  daim  is  made,  a  deduction  must 
also  be  given  corresponding  to  the  amounts  or  values 
of  payments  made  by,  or  drawn  from,  or  securities 
given  by  other  co-obligants,  or  cautioners  under  the 
bond  of  annuity.  4.  That  in  a  suit  to  enforce  a  bond 
of  annuity,  the  bond  must  be  shown  to  be  in  itself  legal 
and  valid ;  and  when  the  value  of  an  annuity  is  de- 
manded, the  Court  will  not  admit  ex  parte  reports  or 
calonlations,  but  will  require  evidence  of  a  valuation, 
according  to  the  known  and  received  rules  by  which 
&uch  transactions  are  governed. 

One  of  the  nominees  in  the  bond  died  on  the  29th 
September  1835,  thu3  reducing  the  number  to  two, 
and  on  the  20th  November  thereafter,  the  Lord  Ordi- 
nary, before  answer,  remitted  to  Mr  Cleghorn,  account- 
ant, to  ascertain  the  value  of  the  annuity  as  at  the  date 
of  the  sequestration,  and  also  at  the  date  of  his  report. 

Mr  Cleghorn  reported,  Iff,  the  value,  as  at  the  date 
of  the  sequestration,  to  be. 


RATE  OF  INTEREST. 


3  per  cent. 


£5558    5     1 
5260  13    3 


£4522  14    4 
4313    4    8 


.£3758    0  10 
3637    9    2 


By  the  Carlisle 

Tables,    . 
By  the  Northamp- 
ton Tables, 

Differences,  £297  11  10|   £209    9    8|   £120  11    8 

^d,  The  value  of  the  same  annuity  on  11th  January 

1 896,  the  date  of  the  report,  assuming  that  all  the  three 

nominees  were  living : 


4  per  cent 


5  per  cent. 


RATE  OP  INTEREST. 

3  per  cent. 

4  per  cent. 

5  per  cent. 

£5306    4     1 
4950  11  11 

£4355    8     1 
4140    3    7 

£3676  17    2 
3531     6    .7 

£355  12    2 

£215    4     6 

£145  10    7 

Dy   the   Carlisle 

Tables, 

By  the  Northamp- 

top  Tables, 

Differences, 

Zdy  The  value  of  the  same  annuity  at  tlie  said  date, 
payable  during  the  life  of  the  survivor  of  the  two  no- 
uiinees  now  living : 


By  the  Carlisle 

Tables, 
By  the  Northamp- 
ton Tables, 


Differences, 


RATE  OF  INTEREST. 


3  per  cent. 


£4980    5  11 
4536  11     6 


4  per  cent. 


£4148    6    0 
3834  13    4 


£313  12    8 


5  per  cent. 


£3523  16     1 
3299    9    5 


£224    6    8 


£443  14 

The  reporter  added,  that,  taking  4  per  cent,  as  the 
rate  of  interest*  he  would  be  inclined  to  hold  the  fair 
value  as  at  the  date  of  the  sequestration,  and  also  as  at 
the  date  of  his  report;  to  be  the  mean  of  the  two  before 
stated  ;  br,  at  the  first  period,  £4417. 19«  6.,  and  at  the 
second  period,  either  £4247.  15.  10.,  or  £3991.  9.  8., 
according  as  effect  was  not  to  be  given,  or  as  it  was 
to  be  gireti,  to  the  death  of  one  of  the  nominees. 

SCOTTISH  JURIST. 


"  The  Lord  Ordinary  (12th  May  1836,)  finds  that  the  pur- 
suer  is  not  barred  firom  claiming  the  compoBition  on  his  debt,  in 
consequence  of  hii  not  having  entered  a  elaim  during  the  subsis- 
tence of  the  process  of  sequestration,  and  repels  the  defence  stated 
on  that  ground :  Finds  that  the  pursuer  is  entitled  to  be  ranked 
on  the  estate  of  the  defender.  Smith,  and  to  draw  a  correspond- 
ing composition  on  his  debt  firom  him  and  his  cautioners,  accord* 
ing  to  a  just  value  of  the  annuity  under  his  bond,  as  it  stood  at 
the  date  of  the  sequestration :  Finds,  that  in  such  ranking  he  is 
not  bound  to  deduct  the  value  of  any  securities  held  by  him 
over  the  estates  of  other  obligaiits  in  th&  said  bond  of  annuity, 
seeding  that  it  is  not  alleged,  that,  by  so  paitking,  he  will  obtain 
more  than  the  full  amount  of  his  debt  in  the  aunuity  so  valued, 
or  even  near  to  that  amount :  Finds  that  the  value  of  the  an- 
nuity, as  reported  by  the  accoimtant,  accrdrding  to  the  rules  of 
the  Northampton  tables,  and  the  estimate  of  discount,  at  the 
rate  of  4  per  cent,  per  annum,  is,  wit^  reference  to  the  most 
authoritative  practice,  and  tjie  conclusions  of  the  summons  in 
this  action,  the  just  valuation  on  which  the  pursuer  is  entitled 
to  be  so  ranked :  Approves  thereof,  and  fiud»  that  the  pursuer 
is  entitled  to  be  ranked,  and  to  draw  composition  accordingly  at 
the  rate  of  one  shilling  in  the  pound  on  the  sura  of  £4313. 4. 8. 
Finds  that  he  is  not  bound  to  make  any  deduction  of  the  sums 
received  by  him  from  the  estates  of  other  obllgants,  since  the 
date  of  the  sequestration,  in  respect  that  it  is  not  alleged  that 
he  has  received  full  payment  of  the  annuities,  or  that  he  will 
receive  it  by  means  ot  the  ranking  hereby  allowed :  Finds  the 
pursuer  entitled  to  the  expense  of  raising  the  action,  and  bring- 
ing it  into  Court,  and  of  making  up  the  record,  and  reiqits  the 
account,  when  lodged,  to  the  auditor  to  be  ta^ed,  and  finds  no 
other  expenses  due  to  either  party ;  and  appoints  the  cause  to 
be  enrolled,  in  order  that  decree  may  be  given  for  the  sum  of 
composition  due,  in  terms  of  the  above  findings. 

**  Note, — The  first  point  in  the  interlocutor  is  clear,  and  was 
substantially  conceded  by  the  defenders  in  the  first  debate, 
though  it  seems  to  have  been  the  real  ground  on  whic];!  they  re- 
sisted a  settlement  out  of  Court.  The  Lord  Ordinary  thifiks  it 
also  very  clear  that  the  annuity  must  be  valued  for  a  rankuig, 
on  the  same  footing  as  if  a  claim  bad  been  made  at  first,  that  is, 
that,  from  the  date  of  the  sequestration,  on  the  one  bund,  the 
accruing  annuities  cease  to  run  against  the  estate  of  the  bank- 
rupt, and,  on  the  other,  the  entire  value  of  the  annuity  must  be 
estimated  as  it  stood,  on  the  facts  of  the  case  at  that  date.  As 
long  as  it  cannot  be  stated  that  the  annuities  are,  or  will  be 
paid  in  full ;  this  seems  to  be  the  only  rule  which  the  law.  can 
adopt.  The  failure  of  one  of  the  lives  on  which  the  annuity 
depends,  during  this  process,  about  eight  years  after  the  seques- 
tration, cannot  affect  the  legal  principle  of  judgment.  But,  in 
truth,  the  difference  in  the  result  would  not  be  very  great, 
though  the  valuation  were  to  be  taken  at  the  date  of  the  report ; 
because  in  that  case,  the  whole  arrears  of  the  annuity  roust  be 
added  to  the  sum  brought  out  on  the  estimate  of  two  lives  only. 
But  this  just  shows  the  inadmissibility  of  such  a  principle.  It 
would  be  a  ranking  for  a  different  debt  from  that  which  existed 
at  the  date  of  the  sequestration.  The  Lord  Ordinary  further 
thinks  it  clear,  that,  in  this  ranking  on  the  bankrdpt  estate  of 
one  of  the  joint  obligants,  the  pursuer  is  not  bound  to  deduct 
either  the  value  of  the  securities  which  he  holds  from  other 
obligants,  or  the  payments  he  has  received  fi*om  their  estates. 
Till  he  gets  full  pavment  on  the  full  value,  he  is  entitled  to 
rank  on  each  estate  for  his  full  debt,  and  the  ranking  here  being 
for  only  one  ehiJUng  in  the  pound,  it  is  evident  that  it  can  go 
but  a  very  litde  way  towards  effecting  that  result.  The  intro- 
missions of  the  pursuer  seem  to  be  sufficiently  explained  for  all 
the  purposes  of  this  cause,  so  as  to  render  further  inquiry  un- 
necessary. With  regard  to  the  mode  of  estimating  the  value  of 
the  anntuty,  the  accountant  has  reported  an  estimate,  both  ac- 
cording to  the  Carlisle  tables,  and  according  to  the  Northampton 
tables,  and  has  recommended  that  a  medium  between  them 
should  be  taken.  Entertaining  the  greatest  respect  for  this 
opinion,  the  Lord  Ordinary,  on  full  consideration,  is  inclined  to 
think,  that  there  is  no  sound  principle  for  striking  such  a  medium, 
or  for  allowing  the  pursuer,  in  such  a  question,  to  claim  upon  u 
higher  estimate  of  human  life  than  that  given^by  the  Northump<- ' 
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toil  tables.     He  cftmes  t6  this  conclusion  for  these  reBsons :— 
1.  Though  tjie  CarMsle  tables  have  been^of  late  years  .adopted 
by  very  respectable  scHeties,  and  may  "be  hel^  by  many  persons 
'  of  high  sjrill,  perhaps  justly,  to  be  sufficiently  acotrate-and  safe 
fof  the  purposes  of  insurance,  the  Northampton  taoles  l^tve  been 
sanctioned  by  muc^  longer  arid  larger  experience,  and  are  still, 
he  believed,  acted  on  more  Atenaively  than  any  ^ther  table& 
*2.  By  the  Act  of  Parliament,  36  Geo.  III.,  c.  52,  imposing  the 
legacy  duty,  the  Northampton  tables  arejexpresriy  recognised  a< 
the  rul^  for  estlmatifig  annuities,  and,  in  &ct,  made  part  olf  the 
Statute,  like  tables 'annexed  to  it  being  the  same.     In  determine 
lag  9uch  a  "question  judicially,  the  Lord  Ordinary  thinks  that 
such  a  statutory  retfbgnition  affords  a  safe  guide.    3«  The  case 
must  be  treated  as  if  the  pursuer  had  clairoeid  in  the  sequestra* 
tion,  in  competition  with  oth*  creditors,  and  the  Lord  Ordinary ' 
sees  no  ground  on  which,  in  «uch  a  competition,  h€  could  be 
allowed  to  strain  the  eatimate  to  a  speculative  vaJue  of  life,  be- 
yond that  which  is  the  most  conMnonly  and  authoritatively  re- 
cHved:    The  bargain  was  a  severe  enough  one  any  way ;  fo^  it 
will  b^  leen  thai  the  valuation  upon  the  three  lives  makes  it, 
in  fact,  ne^ly,  if  not  entirely  equal  to  a  perpetuity.     4.  If  there 
were  ground  for  going  l^^yond  the  Northampton  tables,  the 
Bord  Ordinary  does  not  see  that  the  matter  could  stop  at  the 
Carlisle  tables.     For  the  principle  of  the  superior  value  of 
female  lives  has  been  already  recognised  in  different  quarters ; 
and  he  believes  that  there  ara  tables  mad^  on  it,  embradi^  com- 
bined lives ;  at  any  rate,  this  would  be  only  a  matter  of  oilcula- 
tion,  though  intricate.     5.  If  he  thought  hunself  bound  to  adopt 
u  higher  estimate  of  life,  he  should  think  it  very  difficult  in  a 
'  Oourt  of  law  to  limit  the  rate  of  discount  to  4  per  cent.,  or  to 
avoid  the  If^l  ra#  of  5  per  cent.,  and  this,  it  will  be  observed, 
would  make  a  much  greater  difference  in  reducing  the  valuation 
than  the  )({[fference  of  tables  would  produce  in  raising  it.     Xos/lf , 
l^hc  pursuer  himself,  in  his  summons,  asked  only  a  composition 
on  £4293.  4.  8.,  evidently  calculated  by  the   Northampton 
'tables ;  ^d  though,  undet  the  general  words  which  follow,  any 
mistake  in  the  reckoning  tp  a  small  extent  may  be  legitimately 
corrected,  the  Lord  Ordinary  should  doubt  the  justice,  if  not 
•the  competency,  without  very  strong  reasons,  of  materially  ex- 
ten^g  .the  rule  of  calculation.     The  Lord  Ordinary  tlmiks 
that,  taking  the  Northampton  tables,  he  may  justly  adopt  the 
rate  of  4  per  (%nt.  discount,  as  recommended  by  the  accountant: 
'  1  St,  Because  it  is  also  the  rule  of  the  Statute,  36  Geo.  IIL,  t, 
*52r  2</,  Because  the  ordinarily  current  rate  of  interest  between 
'*   '1827  and  1833  did  never,  he  believes,  if  it  were  not  in  a  single 
year,  exceed  that  rate ;  and,  3d,  Because  it  is  consistent  with 
■    justice  at  the  present  moment.     He  thinks  that  the  defenders 
-rendered  the  action  and  the  record  necessary  by  pleas  which 
h:ive  been  repelled,  and  ought  therefore  to  be,  so  &r,  liable  in 
•expenses.     But  the  discussion  afterwards  appears  tahaye  been 
*tuir,  and  to  a  great  Extent  necessary." 

His  lordship  subsequently,  on  20th  May  1836,  de- 
cerned in  terms  of  the  findings  in  the  above  interlocu- 
tor. 

The  defenders  reclaimed,  and  contended  that  the 
annuity  should  l>e  valued  as  at  the  date  of  the  claim, 
and  that  a  deduction  ought  to  be  made  from  the  value, 
in  consequence  of  the  death  of  one  of  the  nominees  f 
and  that  they  were  not  liable  in  expenses  against  .the 
defenders,  especially  the  cautioners,  seeing  the  pursuer 
had  made  no  claim  in  the  sequestration. 

At  advising, 

Lord  Justice-  Clerk There  cannot  be  a  doubt  the  date  of 

the  sequestration  is  the  period  at  which  to  estimate  the  value 
of  this  anneity.     The  Act  of  Parliament  is  qirite  explicit. 

Their  Lordships  unanimously  €idhereeii'  with  addi- 
tional expens^9. 

Lord  Ordinary^  Moncreiff. — Act.  Greenshields ;  Patrick  ^nd 

Crawford,  W,S.,  Agents ^4/*.  Kefty,  Hunter ;  Orr  and  Martin, 

W.S.,  Affents.-^IJ,VM,1 


\7th  Nonember  1836.' 
Second  DivikioN.w-(J.P.M.) 

•  No.  13.-^Maby  Bayke,  Pfir«itfr,  r.  Steixe's  R^frk- 

8ENTATIVE8,  Defd»ders.  * 

Agent  and  Client — Implied  Agreement-;^ Writer's  Account—^ 
In  an  action  for  payment  of  a  writer* s  account  against  the  re- 
present^tives  ^another  write/ — Ctrcumstances'in  wkiek  held, 
that  the  mnpl^meniwas  on  the  understanding  that  outlay  onhf 
was  to  he  charged.  > 

This  action  was  brought  for  paytfient  of  the  amount 
of  certain  business  accounts,  alleged  to  have  been 
owing  by  the  late  Mr  Andrew  Steele,  W.S.,  to  the  late 
Mr  Andrew  Bay ne,  writer,  at  the  time  o£  tke  death  of 
the  latter  in  June  1832.  For  several  years  previous 
to  his  death,  Mr  Bayne-was  employed  to  conduct  cer- 
tain actons  in  which  clients  of  >&  Steele  wa%  con- 
cerned. Mr  Bayne  also  conducted  processes  in  which 
Mr  Steele  was  personally  eoncemed,  aad  in  particular, 
one  with  Oliver  and  Boyd,  regardirfg  some  old  build- 
ings at  the  Cowgate-Port.  In  defence  against  the  pre- 
sent action,  it  was  urged,  that  these  wocesses  were 
conducted  on  the  understanding-  that  ^  Ikiyne  was 
to  make  no  claim  against  Mr  Steele  for  professional 
charges  or  trouble,  but  was  to  limit  his  account  to  mere 

•  outlay, — such  ah  understanding  being  by  no  means  un- 
usual, when  a  professional  gentleman  acts  as  agent  for 
&»brother  in  tjie  profession.    - 

In  support  df  this  defence  it  was- stated,  that  in 
February  1830^  Mr  Bayne  rendered  an  account  relative 
to  the  process  with  Oliver  and  Boyd  which  embraced 
the  period  from  November  1820  till  February  1830, 
and  in  which  nothing  was  charged  but  outlay,  an|otiiit- 
ing  to  £4.- 1 K  3^  which  was  paid  to  Mr  Ba^iM  pn  the 
17  th  Febmary  1-830,  as  appeared  from  an  acknowledg- 
ment at  the  end  of  the  account ;  but,  although  the  only 
charges  set  down  in  the  account  were  for  outlay,  the 
whole  trouble  and  business  was  istated  in  the  account, 
but  no  charges  were  inserted  oppqsite  tp  any  of  these 
itei|iB,  the  whole  account  being  summed  up  at  £4. 11.3. 

In  October  1831,  Mr  Steele,  in  writing  to  Mr  Bayne, 
requested  him  to  send  his  accounts  relatiye  to  his  per- 
sonal cases,  to  whidi  Mr  Bayne  answered  '-r^ 

.  "  I  send  VQU  with  this  the  additional  accouats  which  you 
want,  viz.,  Oliver  and  Boyd's — Martin  and  Matthew's.  I  never 
intended  to  make  smy  -  p/ofessional ,  charges  in  theae  niters, 
and  feel  obliged  to  you  tor  what  you  have  already  paid  me  in 
thelast." 

The  accounts  so  transpiitted  were  all  brought  down 
to  the  end  of  the  summer  session  1831,  and  tSie  charges 
stated  in  the- accounts  were  confined  to't)utlay  aloiie. 
That  relative  to  the  process  with  Oliver  and  Boyd, 
embraced  of  new  the  items  which  had  been  contained 
in  the  account  settled  in  February  1 830  ;  and  it  gave 
credit  for  the  sum  then  paid,  and  for  a  farther  snm  of 
£10,  impressed  into  -Mr  Bayne's  hands  in  1830,  to 
meet  farther  outlay.  '       ,    ' 

Mr  Bayne  died  in  June  1832,  and,  on  the  7th  July 
thereafter,  Mr  Steele,  made  out  a  note  for  Mr  ^ayne'is 

•  clerk,  Mr  Scott,  relative  to  the  accountb  between  the 
parties,  showing  that  there  was  a*  balance  of  £4.  4.  10. 
in  Mr  B^^ne's  hands,  relative  to .  Oliver  and  Boyd's 
matters,  on  17th  October  1331  ;  and  he  then  proposed 
to  pay  immediately  all  that  could  be  changed  against 
himself  or  his  friends,  to  Mrs  Bayne.     Mr  J^Hitt,  acting 
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OD  behailf  of  Mr  Baytie's  representatives,  thereafter 
made  out  and  transmittod  to  Mr  Steele  the  ebntinuaition 
of  the  account  in  OMver  and  Boyd's  m&rter,  which 
began  by  giving  credit  to  Mr  Steele  fof  the  above 
meutioBed  balance  ci  £4.  4.  10.;  and,  as  formerl^^ 
it  charged  only  the  subsequent  outlay.  Thus  mat- 
ters stood  at  the  dale  of  Mr  Steele's  death,  which 
happened  on  5th  November  183%  at  wliich  time  the« 
process  with  Oliver  and  Boyd  was  in  this  situation. 
A  verdict  had. beta  returned  against  Mr  Sleele;  he 
bad  given  notice  of  a  motion  fot  a  new  trial,  of  rather 
had  given  instructions  that  9iich  motion  should  be 
made.  Tbe  new  trial  was.efterwards  granted*  where- 
upon Messrs  Oliver  and  Boyd  settled  the  case,  by  pur- 
chasing Mr  Steele's^roperty,  the  parties  bearing  their 
own  expenses  respectively. 

The  pursuer  maintained,  that  the  compromise  and 
purchase  of  the»property  4ras  a  favourable  issue  of«the 
cause,  ana  she  contended  that  the  understanding  as  to 
payment  of  outlays  only  applied  to  the  period  antece- 
dent to  the  issue  of  the  cause,  and  that  it  was  not  the 
intention  of  Afr  Bajrae^  at  the  belief  of  Mr  Steele,  that 
the  former  was  -not  to  be  paid  sfler.  the  causes  were 
settled  ;  and  also»  that  supposing  it  was  to  be  held  that 
Mr  Bayne  was  only  to  charge  outlay  against  Mr  Steele, 
and  to  recover  the  profits  from  the  opposite  party,  the 
defenders'  were  liable  in  payment  of  the  )vhole  account, , 
from  having  settled  the  cause  on  favourable  terms, 
without  consulting  Mr  Bayne  oc  his  representatives,  or 
giving  them  an  o^ortunity  of  recovering  the  expenses 
from  the  opposite  party. 

**  The  Lord  Ordinary  (25th  March  1836»)  having  resumed 
roni§ideratk>ifr  of  the  dehate,  with  the  closed  f  ecord^  produc- 
rions  for  the  patties,  and  whole  process,  repels  the  defences, 
and  decern*  in  terms  of  the  conclusions  of  the  libel :  Finds'tfae 
pursuer  entitle^  to  expenses  :  Allows  an  account  thereof  to  be 
given  in,  and  remits  the  i|n]Q,  when  lodged,  to  the  auditor  for 
his  taxation  aod  report. 

"  Note — ^It  is  not  easy  to  gather  from  the  correspondence 
and  dealings  of  the  parties,  what  was  the  precise  nature  of  the 
bargain  ftetween  them  as  to  these  processes^  which  the  late  Mr 
Bayne  conducted  for  Mr  Steele  as  a  party.  Three  points,  ^o 
doubt,  seem  elear  eneugh :  Ist,.  That  in  those  -cases,  o«tlays 
only  were  to  b6  ohai^ged  (and"  occasionally  paid)  during  the  de- 
penilence.  and  prior  to  tha  issue  of  the  cau^,  2<(,  TJiat  if  it 
issued  ijra  decree  m  Mr  Steele's  favour,  >vith  an  award  of  ex- 
penses against  -Mf  adversary,  the  whole  profesnonal  charges 
were  to  Ve.nadii  good  to  M»  Bape  t  and,  M,  That  if  it  i^ued 
in  a  flecrett'-against  Hr  Steele,  isdth  (or  probably  even  without^ 
an  award  of  esqpenses  against  him,  Bfr  Bayne  was  to  get  im> 
more  than  Ue  actual  oada^,  3ut  there  is  b.  fourth  case,  (and 
tha  Lord  Ordinary  thinks  it  is  in  substance  the  case  which  oc<- 
rtirs  here),  aa  to  which  j^  is  not  so  easy  to  ascertain  cbe  true 
import  of  the  agree^aent  %'  and'that  iifhe  ease,  where  the  ulti- 
mate decree  waa  in  Mr  SieeVs  favour  oQ  the  merits,  but  where 
he  was  not  found  enti  tied  to  hiaexpenses.  Thi^  is  a  middle  case 
between  the  t^o  kit ;  and  as  It  does  not  appear  that  any  sudb  had 
occurred  and  been  settled  during  the  joint  lives  of  the  parties, 
it  cannot  be  said  to  belibsolutely  certain  how  they  would  have 
dealt  with  it.  in  dMo^  tlowever,  the  Lord  Ordinary  would 
proeeed  upon  the  principle,  that  professional  services,  rendered 
with  ttltmt^  k0lle6tiBiid  stieeesa  to  tlie  other  party,  should  be 
&irly  teamtmal^Am  .  The  maxim  is,  that  the  labourer  is  worth/ 
of  hiehir»|  an&tW  it  is  not  to  be  presumed  that  a  man  who 
lives  by  ns  prdfession,  exercises  it  in  any  case  gratuitously. 
IfheJMJ|^t,  terefofe,  in  holding  that  the  case  mentioned 
sbove  ii^the  third,  is  the  only  ot^e  in  which  it  is  clear  that  this 
claim  llB^fnviiqi^rBthMi  was  renounced,*  it  must  be  held  as  not 
rt-uondtf-jft  ttat  describdl  as  the  fourth.      And  truly  this 


seems  ne  less  equitable  in  principle,  than  presuoable  in  point 
of  fact.  If,  after  •  long  and  laborious  litigation,  an  agent  re- 
covers a  decree  fof  his  diept  for  J£10,009,  though,  irom  favour- 
able cifcnmstances  in  the  defender's  case,  no  expenses  are  given, 
it  would  ssem  to  be  most  unfair  not  to  allow  him  any  remunera- 
tion for-J|is  great  and  successful 'exertions,  merely  because  it 
might  appear  to  hav^  becn^raiitfcd  between  him  and  the 'client, 
^at,  if  unsuccessful,  they  were  not  to  be  remunerated.  In 
shor(,  where  there  is  not  a  clear  and  explicit  provision  to  the 
contrary,  the  Lofd  Ordinary  would  hold;  that  the  condition . 
upon  which  the  agent's  remuneration,  depended,  w«s  that  of 
success,  generally,  in  the  litigation,  rather  ^han  that  of  the 
client's  obtaining  decreet  for  expenses,  and  being  enabled  to  re^ 
cover  them  from  his  opponent.  The  only  real  dispute  is,  as  to 
'  Mr  Bayne's  professional  charges  for  the  litigation  between  Mr 
'  Steele  aftd  Boyd  and  Oliver:  And  the  L6rd  Ordinary  has  said, 
that  he  thinks  this  equivalent  to  a  case  terminadng  in  a  decree 
in  Mr  Steele's  favour  on  th^merits,  but  not  fmding  him  en- 
titled to  expenses ;  and  the  defenders  did  not  seem  to  deny  that 
it  was  so.  The  case  was  compromised  by  the  opposite  ^party 
agreeing  to  purchase,  at  a  fiiir  price,  the  house  \vhic&  they  had 
been  contending  they  were  entitled  (p  have  for  nothing ;  and  to 
let  the  litigation  drop,  each  party  paying  his  own  Expense*. 
The  pursuer  complains  that  this  was  arranged  without  consult- 
ing Mr  Bayne's  representatives ;  and  says,  that  they  might  have 
refused  to  sanction  it,  and  carried  on  the  suit  at  their  own 
hazard.  The  Lord  Ordinary  sees  no  reason  to  question  that 
the  arrangement  was  a  wise  and  prudent  one  for  all  concerned ; 
and  has  not  the  most  distant  idea,  that  either  Mr  Bayne  or  his 
representatives  would  have  guaranteed  M^  Steele  against  the 
risk  of  loss,  and  gone  on  with  the  action  fli  their  own  peril. 
But,  on  the  grounds  already  stated,  he  is  of  opinion,  that  it  was 
an  arrangement  which  did  not  deprive  him  of  his  right  to  re- 
muneration. He  cannot  possibly  con^rue  the  letter  of  17th 
October  1831  (cited  at  page  4  of  the  defences,)  into  an  absolute 
renunciation  of  all  claims  for  such  remuneration,  as  tO'the  pro- 
cesses there  mentioned,  in  whatever  decree  they  might  termi- 
nate. The  defenders,  indeed,  do  not  pretend  that  it  woald 
have  precluded  such  a  claim,  if  they  had  been  decided  in  Steele's 
favour,  with  expenses  against  the  opposite  party :  But  if  the 
words  admit  of  this  exception,  they  must  admit  of  any  other, 
yrhich  rests  on  the  same  equitable  construction ;  luid  the  princi- 
ple which  should  govern  that  construction  has  been  alieady  suf- 
ficiently explained!" 

The  defenders  reclsdmed.     Their  Lordships,  on  ad- 
vising the  cause,  with  minutea  of  debate^  unanimously 

"  recal  the  interiocutor  complained  of:  Find,  that  in  r«igaid  to 
Mr  Bayne's  ficcount  for  the  processes  with  Oliver  and  Boyd, 
he  wa^  w4  entitled  to  claim  more  than  the  outlay ;  and,  there- 
fore^ assoilaie  the  defenders  from  the  chiim  for  professional 
charges  to  Mr  Bayne  in  regard  to  these  processes,  and  decern," 
&c 

Lord   Ordinary,  Jeffrey Act,    A.  M*Neill;   Dundas  and 

Jamieson,  W.S.,  Agents Alt.  D.  M'Neill ;  Scott,  Rymer  and 

Scott,  W.S.,  Agents [J. D.M.J 


nth  November  \^Z^. 

Second  Division. — (J.D.M.) 

No.  14. — M11.L10AN  V.  M'Lauohlan'^s  Trustees. 

Process— Jury  Trial— Juror — Tales — A  cau$e  having  been  set 
down  for  trial  before  a  specimljtay,  and  the  whole  jurors  cited 
no^  attending^  but  common  jurors  being  in  Court— Held  that  a 
tales  was  not  competent,  in  terms  of  the  Statute,  55  Geo.  HI. 
c.  42,  §  28. 

This  cause  was  set  down  for  trial  on  the  12th 
January,  before  a  special  jury,  appHed  for  by  the  de- 
fenders. There  not  being  a  sufficient  attfendanca  of  the 
jury,  the  trial  was  delayed  till  the  succeeding  day, 
when  there  was  likewise  a  deficiency  of  special  jurors, 
though  common  jurors  were  in  attendance  fer  other 
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cases.  In  tliese  circuingtancesy  the  pursuer*  moved 
that  the  deficiency  should  be  made  up  fh)m  the  common 
jurymen  in  attendance.  He  founded  on  the  28th  section 
oC  the  Statute,  which  he  contended  was  meant  tp  apply 
generally  both  to  common  and  special  jurief.  The 
section  of  the  Statute  is  in  these  ten^s : 

*'  That  where  a  full  jury  shall  not  appear  hefore  the  said 
Jury  Court  or  elsewhere,  aftef  challenge  by  either  of  the  parties, 
and  the  jury  is  like  to  remain  untftken  for  default  of  jurors,  it 
shall  he  lauiul  for  the  said  Court^  or  the  commissioner  hefore 
whom  any  issue  is  to^  be  tried,  to  direct  the  Sheriff,  or  other 
officer  or  officers  who  summoned  the  said  jury,  upon  request 
made  by  either  party,  to  add  to  the  list  of  the  said  jury  the 
name  or  names  of  such  other  person  or  persons  of  the  county, 
city,  town,  or  pltu:e  where  the  issue  is  to  be  tried,  who  shall  be 
inserted  in  some  other  list  of  the  jurors,  and  who  shall  then  Be 
attending  the  Court  where  such  trial  is  to  be  had,  to  serve  upon 
such  jury,  and  not  any  other,  if  so  many  out  of  the  said  other 
list  be  present  in  Court  as  can  be  found ;  and  that  either  of  the 
parties,  pursuer  and  defender,  may  have  his  challenge  to  the 
juror  or  jurors  so  named  and  added  to  the  former  original  list, 
in  suchwise  as  if  he  or  they  had  been  originally  included  in  the 
said  list  of  jurors  for  the  trial  of  sudi  issue ;  and  that  the  said 
Court  or  commissioner  who  sits  to  try  such  issue  shall  and  may 
proceed  to  the  trial  thereof,  with  those  persons  whose  names 
were  originally  inserted  in  the  said  list  of  jurors,  together  with 
the  person  or  persons  whose  names  have  been  so  added  to  the 
original  list  of  juro^  as  aforesaid,  in  the  same  manner  as  the 
said  Court  or  commissioner  might  and  ought  to  have  done,  if  all 
the  said  jurors  whose  names  were  inserted  in  the  said  original 
list  had  appeared  to  try  such  issue." 

The  defenders  opposed  the  motion,  and  contended 
that  there  was  no  way  of  making  up  the  deficiency ;  and 
that  the*6ection  of  the  Act  founded  on,  applied  only  to 
common  jurors,  bearing  allusions  to  chsdlenges,  and 
totally  inapplicable  to  the  present  case. 

"J^e  Lord  Justice- Clerk  thought  the  clause  ob- 
scurely worded ;  and  having  doubts,  ordered  the  trial 
in  the  meantime  to  be  delayed* 

A  motion  was  now  made  by  the  pursuer  for  the  ex- 
penses occasioned  by  the  delay  of  the  trial,  on  the 
ground  that  he  was  willing  that  the  jury  should  have 
been  completed  from  the  common  jurors  in  Court  at 
the  time,  and  founding  on  the  case  of  Hepburn  v.  Cowan, 
1  Murray's  Reps.,  14th  July  1817. 

The  defenders  resisted,  and  pleaded — In  Hepburn's 
case  there  was  a  consent  of  parties ;  and,  besides,  the 
'  28th  section  of  the  Statute  only  applies  to  common 
jurors,  and  has  no  bearing  on  the  present  case. 

Their  Lordships  unanimously  rejused  the  motion, 
holding  that  the  clause  of  the  Statute  was  inapplicable, 
and  that  it  was  therefore  quite  incompetent  for  the 
Court  to  supply  a  deficiency  of  special  jurors,  without 
the  consent  of  parties.  The  pursuer  was  found  liable 
in  five  guineas  of  expenses. 

Act,  Rutherfurd,  D.  McNeill,  A.  M*NeiU ; 
Agent, — Alt.  Dean  of  Faculty  (Hope),  Maitland,  Paterson ; 
J<5ui  Cullen,  W.S.,  -4^«i<.— [J.D.M.] 

-^^^~— — ^— — — — ~~— _._ ^___  * 

1 7th  Nwemher  1 836. 

Second  Division.i~(J.D.M.) 

No*  15. — Agnes  Mabon  aiid  Husband,  Pursuers* 

David  Walkeb  and  Another,  Defenders, 

Magistrates  q/^  Glasgow,  Compearers, 

Process — Jurisdiction — ^oyal' Burgh — Small    Debt    Court — 
A.  S*.,  12th  November  1825 — After  the  passing  of  the  Act  of 


Sederunt,  12M  November  1825,  bu  which  the  forma  of  pro- 
cedure in  all  civil  cases  in  the  Burgh  Courts  were  regulated — 
Held  incompetent  for  Magistrates  to  extend  a  jurisdiction 
which  they  had  been  accustomed  to  exercise  in  cases  where  the 
sum  concluded  for  did  not  exceed  forty  shillings,  to  eases  of  a 
higher  pecuniary  amount,  and  thereby  to  try  them  under  regu- 
lations different  from  those  of  the  Act  of  Sederunt. 

This  was  an  action  oi  reduction  of  a  decree  in  a 
process  of  forthcoming,  which  had  been  pronounced  by 
the  Magistrates  of  Glasgow  in  their  Smdl  Debt  Court : 
the  debt,  as  originally  libelled,  being  £5  Sterling,  and 
the  decree  complained  of  having  been  given  for  £2.  lOs. 
Among. other  grounds  of  challenge  set  foxih  in  tUe 
summons  was  the  following : 

"  Secundo,  The  Magistrates  of  Glasgow,  before  whom  the 
said  pretended  claim  ornction  was  brought,  had  no  jurisdiction 
to  hear  and  determine  the  same  (bs  they  did),  in  the  summary 
and  irregular  manner  appearing  from  the  proceedings.  These 
Magistrates  have  long  exercised  the  power  and  jiuisdictiou  of 
determining,  in  a  summary  manner,  causes  where  the  ground 
of  action  or  matter  in  dispute  did  not  exceed  in  value  forty 
shillings ;  but  it  is  only  lately  that  they  have  attempted  to  create 
or  exercise  a  jurisdiction  to  hear  and  determine  causes  in  this 
manner,  of  the  value  of  £5,  and  it  is  well  known  that  they  have 
no  authority  whatever  for  exercising  any  such  jurisdiction." 

As  between  the  principal  parties  to  the  cause,  this, 
as  well  as  the  other  reasons  of  reduction  libelled  by  the 
pursuer,  was  repelled  by  the  Lord  Ordinary.  But  the 
case  having  been  brought  before  the  Court  by  reclaim- 
ing note,  their  Lordships,  considering  the  question  of 
jurisdiction  to  be  one  of  importance,  ordered  intimation 
of  the  proceedings  both  to  the  Lord  Advocate  and  the 
Magistrates;  and  thereafter,  the  Magistrp-tes  having 
sisted  themselves,  minutes  of  debate  were  ordered  on 
that  question,  and  given  in  on  the  part  of  th^  pursuers 
and  the  Magistrates. 

The  circumstances  connected  with  the  origin  and 
jurisdiction  of  the  Burgh  Small  Debt  Court  of  Glas- 
gow, in  which  'the  decree  under  reduction  was  pro- 
nounced, are  the  following : 

The  city  of  Glasgow  was  erected  and  incorporated 
by  royal  diarter  into  a  royal  burgh, 

**  cum  omnibus  et  singulis  libertatibus  privilegiis  immunitatibus 
et  jurisdictionibus  quae  de  juribus  et  regni  nostri  eonsuetuditu 
pertinuerunt,  pertinent  aut  juste  pertinere  poterint  ad  aliqucm 
liberimi  burgum  regalem." 

The  Magistrates  and  their  successors  in  office  were 
likewise  constituted  Justitiarios  pacis  infra  dictum  nos- 
trum burgum  "  de  Glasgow,  et  integrum  territorium  et 
libertates  ejusdem."  Under  this  cniurter,  the  Magis- 
trates held  a  weekly  town  or  burgh  court  for^the  deci- 
sion of  all  questions  of  debt,  in  which  the  pleadings 
were  in  writing.  But  in  November  1772,  by  an  act 
of  council  "  to  shorten  the  present  forms  of  the  court 
in  small  causes  not  exceeding  twenty  shillings  Ster- 
ling,** a  court  was  appointed  to  be  held  by  any  of  the 
bailies  each  week,  on  Monday  forenoon,  for  the  deci- 
^  sion  of  such  causes^  to  be  '*  summarily  discussed  ;'* 
and  in  cases  of  intricacy,  the  bailies  were  either  to  take 
the  cause  to  avizandum,  or  to  remit  it  to  the  ordinary 
burgh  court,  held  on  Friday. 

In  1796,  the  Magistrates  and  Council  passed  another 
act  of  council,  in  which  it  was  recited,  that  Ihe  court  es- 
tablished by  the  act  of  council  in  November  1772,  had 
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been  attended  with  beneficial  consequences  to  the  lieges, 
and  that  the 

"  extending  the  jurisdiction  of  the  said  court  to  the  decision  of 
causes  to  the  amount  of  forty  shillings  Sterling  of  principal  sums, 
will  he  proper  and  expedient  in  time  coming ;"  and  they  en- 
acted, "  that  tli6  jurisdiction  of  the  said  Monday  courts  shall 
extend  to  all  civil  claims  whatever  fo^  dehts  exceeding  fivb  shil* 
lings,  and  not  exceeding  forty  shillings  Sterling  of  prihcipsl 
sums  ;**  and  empowered  '*  any  of  the  Magistrates  to  hear,  cog* 
nosce,  and  determine  in  the  said  court  m  all  such  causes,  in  the 
asme  form  and  manner  as  they  have  hecn  in  use  to  determine 
ill  the  said  court  in  causes  to  the  extent  of  twenty  shillings 
Sterling,  hy  virtue  of  the  said  act  ot  council,  dated  2d  Novem- 
ber 1772/* 

The  new  court  for  the  decision  of  causes  of  forty 
shillings  in  value  was  held,  like  the  former,  on  Monday, 
and  was  kept  up  for  several  years.  In  1820,  the  Ma- 
gistrates framed  and  issued  a  form  of  process,  or  regu- 
lations Ibr  it,  of  a  summaiy  nature,  under  which  the 
court  was  continued.  In  rebruary  1828,  another  act 
of  council  was  passed,  by  whidi  the  jurisdiction  of 
this  court  was  extended  still  farther  to  all  causes  and 
complaints 

*'  concemuig  the  recovery  of  any  debt,  or  the  making  effectual 
of  any  demands,  which  debt  or  demand  shall  not  exceed  the 
value  of  £5  Sterling,  exclusive  of  costs:  the  procedure  to  be 
conducted  in  a  summary  way,  in  terms  of  the  recent  Act,  6  Geo. 
IV.  c48;" 

the  Act  by  which  the  Justice  of.  Peace  Small  Debt- 
Courts  were  regdlated.  Objections  hiiving  been  made 
to  the  latter  part  of  this  enactment  by  the  clerk  to 
the  Justices  of  Peace,  it  was  repealed  in  March  1828 
by  an  act  of  council,  which,  however,  preserved  the 
extended  jurisdiction  of  £5,  and  appointed  the  cases  to 
be  conducted  under  the  regulations  framed  in  1 820. 

It  ^as  pkadedhy  the  Magistrates,  in  support  of  their 
decree — 1.  That  this  is  not  properly  a  question  of  ju- 
risdiction, as  it  is  not  disputed  that  if  the  action  had 
been  brought  before  the  burgh  dourt  in  its  ordinary 
sittings,  they  would  have  been  entitled  to  deal  with  it 
The  doubt  raised  is  as  to  the  summary  mode  of  pro- 
cedure. But,  2.  All  courts  have  an  inherent  power 
of  regulation  as  to  the  forms  and  mode  of  procedure 
to  be  observed  in  the  causes  which  come  before  them. 
Although,  undoubtedly,  this  power,  in  the  case  of  the 
inferior  coiuis,  is  subject  to  the  Control  of  the  supreme 
jndicatoryof  the  country;  yet,  while  the  regulations  re- 
main unchallenged,  and  especially  where  the  parties 
have  acquiesced  in  them,  they  must  be  held  binding. 
There  is  no  principle  for  holding  that*  the  rules  of  pro- 
cedure of  any  judicatory  shall  be  uniformly  the  same 
on  all  points  in  every  variety  of  cases.  There  is  the 
distinction  between  ordinary  and  summary  procedure 
recognised  in  almost  every  judicial  tribunal,  and  the 
Small  Debt  Courts  owe  their  origin  to  nothing  but  this. 
As  to  tlie  Act  of  Sederunt,  12th  November  1826,  it 
was  applicable  only  to  the  ordinary  burgh  courts,  and 
not  to  the  Burgh  ^all  Debt  Courts. 

The  pursuers,  on  the  other  hand,  maintained — 1. 
That  after  the  passing  of  the  Act  of  Sederunt,  I2i\i 
Novetober  1825,  in  virtue  of  the  powers  contained  in 
the  Statute,  6  Geo.  IV.  c.  120,  the  Magistrates  were 
not  entitled  to  constitute  or  continue  any  court,  except 
under  the  provisions  of  that  Act.  That  Act  is  general,  ex- 
tending to  the  forms  of  process  in  all  civil  eases  before 


the  Magistrates.  It  was  passed,  after  inquiry,  with  a  due 
regard  to  the  nature  of  the  jurisdiction  and  local  circum- 
stances then  existing,  and  was  from  thenceforth  to  be  the 
uniform  rule  of  the  burgh  courts.  Regulations  made  by 
the  Magistrates  themselves,  such  as  those  in  1820,  could 
have  no  validity  without  the  approval  of  the  supreme 
judicatory.  2.  Even  although  the  Magistrates  might 
have  continued  their  Small  Debt  Court  on  the  fboting 
on  which  it  stood  at  the  passing  of  the  Act  of  Sede- 
runt, it  was  quite  incompetent,  after  that  period,  to  eX' 
tend  the  power  which  they  had  been  in  use  to  exercise 
to  cases  of  a  higher  pecuniary  amount,  and  thereby  to 
try  them  under  regulations  different  from  those  con- 
tained in  the  Act  of  Sederunt.  It  was  competent  to 
them,  under  the  Act  of  Sederunt,  to  have  sitggested  ax^y 
regulations  which  they  might  have  thought  it  desir- 
able to  introduce  to  the  Lord  President  of  the  Court 
of  Session ;  and  as  they  had  not  chosen  to  proceed  in 
that  way,  and  to  obtain  the  autliority  of  the  Court  of 
Session,  the  extension  wa&  plainly  unwarrantable. 

Their  Lordships  were  unanimously  of  opinion,  that 
it  was  incompetent  for  the  Magistrates  to  extend  the 
jurisdiction  which  they  had  been  accustomed  to  exer- 
cise in  cases  where  the  sum  concluded  for  did  not  ex- 
ceed forty  shillings,  to  cases  of  a  higher  pecuniary 
amount,  and  thereby  to  try  them  under  regulations  dif- 
ferent from  those  under  the  Act  of  Sederunt. 

The  interlocutor  of  the  Lord  Ordinary  was  then 
(16th  November)  altered^  and  the  Magistrates  found 
liable  in  expenses  since  their  compearance. 

Lord  Ordinary ^  Cockburn Act,  for  Pursuers,  D.  M*Neill, 

Paterson  ;  John  Cullen,  W.S.,  Agent, — For  Defender,  Mon- 

teath;  Fisher  and  Duncan,  S.S.C.,  Agents For  Magistrates, 

Rutherfurd,  Ivory;  Campbell  and  M*Dowall,  W.S.,  Agents — 
For  Crown,  Solicitor- General  (Cuninghame) ;  D.  Clcghorn, 
W.S.,  Crown  Agent [J.D.M.] 


ISth November  IS36. 
FiasT  Division (G.D.F.) 

No.  16. — D0NAI.D  Gordon,  Pursuer^  v.  The  Tbus- 
TSES  of  the  Ministers'  Widows'  Fund  ofth»  Church 
q^  Scotland,  Defenders. 

Ministers'  Widows'  Fund— Statutes,  4  Geo.  IV.  c.  79 ;  4  G;^o. 
IV.  c.  90 ;   17  and  22  Geo.  II. ;  19  Geo.  Ill,  c.  20,  and  54 
Geo.  IIL — It  being  found  by  the  Court,  in  a  declarator  by  a 
clergyman  appointed  under  the  Statutes  for  the  erection  t^ad" 
ditional  places  of  worship  in  the  highlands  and  islanda  of 
Scotland,  that  he  was  entitled  to  become  a  contributor  to  the 
fund  instituted  for  the  benefit  of  the  widows  and  children  of 
ministers  of  the  Church,  and  Professors  of  the  Unitfenities  of 
Scotland — Held,  (1.)   That  he  was  liable,  as  a  contributor  to 
the  fund,  from  his  induction,  (2.)  at  the  rate  fixed  by  tfie 
Act  constituting  the    Widows*  Fund  for  those  who  had  not 
duly  declared  their  selection  of  some  one  of  the  mtes  of  sub^ 
scription;  and,  (3.)  That  the  interest  of  the  arrears  fell  to  be 
charged  against  him  in  terms  of  the  Act, 

This  case  came  on  for  advising  as  to  the  terminus  irom 
which  the  pursuer  was  to  be  accounted  to  have  acquir- 
ed a  right  to  subscribe  to  the  fund.  Sequel  of  ease 
mentioned  antef  Vol.  VIIL,  p.  253. 

Lord  Balgray I  felt  very  doubtful  at  the  outset  as  to  tbe 

terminus ;  and  if  I  were  speaking  to  the  equity  of  the  case,  I 
could  now  easily  find  a  solution  of  the  question.  But  I  can't 
do  that.  These  Acts  of  Parliament  are  Very  express,  atid  I 
must  deliver  the  case  osar  to  them ;  and  really  I  cannot  but 
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hold  that  be  was  entitled  to  have  entered  the  fynd  on.^  in- 
duction. 

£ord  Pr$iideHi I  think  he  can't  be  said  ever  to  have  been 

inducted  as  a  minister  of  th§  Church  of  Scothmd.  At  all 
events,  1  can't  go  fiu'ther  back  than  the  data  of  th«MAct  of  As* 
aembly  yi  1633,  nor  can  I  hold  him  to  have  been  a  minister 
till  that  time.  Pyliament  could  not  make  him  a  minister 
without  a  breal{h  of  the  constitution. 

Dean  of  Faadty Tha  Presbytery  hiducted   them,  and 

gave  the  parliamentary  trustees  audionty  to  do  what  the  Act 
of  Parliament  could  not  do. 

P.  Robertson But  they  were  not  admitted  ecclesiastically 

till  the  Act  of  Assembly. 

jDeaa  of  Faeulty The  rationaie  of  the  previous  judgment 

of  the  Court,  according  to  Lord  Mackenzie,  was,  that  these 
jninisters  had  a  benefice  under  the  Act  of  Parliament,  and  that, 
having  such,  they  come  within  the  intandmentof  the  Ministers' 
Widows'  Fund  Act. 

Lord  Pre$ident,~^Vnder  the  Act  of  Parliament,  I  cannot 
but  hold  the  pursuer  a  limited  minister,  in  terms  of  the  Act. 
No  doubt  they  are  not  to  form'  a  separate  kirk-session ;  and  by 
section  16  they  are  prohibited  from  exercising  church  discip- 
line. That  they  could  not  do  Cfil  they  got  the  authority  of 
^-     the  Assembly, 

Lwd  Bafyrajf, — The  40th  section  is  rather  different. 

P.  Robertson — But  see  section  26th ;  could  any  thing  be 
stronger? 

*  Lord  Giiiiei They  are,  however,  prohibited  from  admini- 
stering church  discipline. 

.  Lord  Mackenzie, — If  any  doubt  existed  as  to  these  persons 
being  ministers  of  the  church  previous  to  the  Act  of  Assembly, 
I  think  greater  doubt  existed  after  it,  I  remain  of  the  same 
opinion  I  previously  was,  that  the  parliamentary  ministers 
are  ministers  of  the  churdi.  I  never  said  they  were  parish 
ministers — ^far  from  it.  I  only  maintained  that  they  were  mi- 
nisters under  the  sense  of  the  Act,  and  consequently  entitled 
to  the  benefit  of  the  Ministers'  Widows'  Fund  Act.  They  are 
called  ministers  over  and  over  again  by  these  Acts ;  and  in  the 
very  Act  of  Assembly  they  are  recognised  as  ministers  to  a 
certain  extent.  After  all  this,  what  are  we  to  say  of  the  Act 
establishing  the  WidoW  Fund?  It  is  extended  to  persons 
who  are  not  ministers  of  the  Church  of  Scotland.  Now,  if 
by  these  Acts  these  parties  are  recognised  as  ministers,  limited 
oo  doubt*in  the  sense  of  the  word,  why  exclude  them  from  the 
Widows'  Fund,  where  persons  not  ministers  of  the  ohurdi 
are  recognised  under  it?  I  adhere  to  my  former  opinion, 
that,  taking  all  the  Acts  together,  the  sense  can  lead  to  no 
olftier  construction  than  that  the  parliamentary  ministers  are  en- 
titled to  be  received  into  the  widows'  scheme.  Supposing 
the  Acts  of  Parliament  were  not .  so  explicit  as  they  are,  I 
should  have  very  great  doubts  of  the  right  of  the  Assembly  to 
make  them  parish  ministers.  That  I  think  very  doubtful ;  and 
what  is  more,  I  doubt  if  the  Assembly  ever  intended  that  such 
an  effect  should  follow.  With  regard  to  the  terminui^  the  sole 
point  beiore  the  Court,  I  am  of  opinion  that,  as  this  pursuer 
has  been  decerned  to  be  entitled  to  the  fund,  he  is  just  in  the 
situation  of  a  defaulter  to  the  fund,  and  to  be  dealt  with  ac- 
cordingly. 

. '  Lord  Prendent, — I  should  like  to  ask  this  question  of  the 
Trustees  of  the  Fund,  if  the  ministers  under  the  teceat  exten- 
sion of  the  Church  are  to  be  recognised  cwder  the  Widows' 
Fund  Act? 

Dean  of  FaeuUy. — Certainly  not. '  They  have  no  benefice ; 
aad  at  the  arrangements  under  which  they  act  may  drop  at  any 
time,  they  have  no  claim.  They  have  nqt  claimed,  in  point  of 
fact ;  and  if  they  do,  they  will  be  resisted. 

Lord  OillUa — I  adhere  to  my  former  opinion.  If  Parlia- 
niant  had  no  power  to  make  these  persons  ministers  of  the 
Church  of  Scotland,  mtiUo  mqjus  die  Assembly  had  not  the 
right.  I  certainly  think  the  Act  of  Parliament  must  be  taken 
as  the  rule  for  the  terminu$,  and  he  must  be  regulated  by  the 
Widbws'  Fund  Act  as  to  the  call. 

*  The  following  interlocutor  was  pronounced : 

''  Find  that  th«  pursuer  is  Uable',  as  a  contributor  to  the 


Ministers'  Widows'  Pund,  ni  at  and  from  the  dale  of  faia  indue* 
tion,  and  at  the  rate  ftied  by  the  Statute  for  tLoae  jitiho  had  not 
duly  declared  their  selection  6f  one  of  the  rates  prescribed  by 
the  Statute :  Find  that  he  is  ab  be  charged  with  interest  on  the 
arrears,  of  such  rala  in  terms  of  the  Act,*'  ^ 

Act,  P.  Robertson,  Inglis^  James  Robertson,  W.&.,  -Agent, 
^AU,  Dean-  of  Facalljf  (Hope),  CteanC:  W.  Inglis,  W.S., 
jrf^ea/.— [O.D.F.] 


18M  November  1836. 

SflcoND  Division (J.D.y.) 

No.  17. — WiLUAM  jKYVfL^iy*  A4»Qcaior^if.  Jeah 

Cabrick,  Re^atmdetU* 


Landlord  and  Tenant  —  Kypothed — RAft  Litigiosa — A  ten- 
ant having,  at  the  flitting  tirm  of  Whitsunday,  ententd  into 
the  possentbn  of  a  dwellina'house,  ojfites  and  garden,  amd 
some  parks  adjpining^  for  One  year,  bringing  with  him  cer- 
tain household  furniture  and  pieni$hing ;  and  havine  occi^ied 
the  premises  for  seven  months ;  and  the  landlord  niaviHg  se- 
questrated the  effect  ta  the  house  for  pagmewt  of  tAe  half 
yearns  rent  past  du^  and  in  security  of  the  rent  for  ^e  cur- 
rent halfyear-^  Cirqtmstanees  in  which  found,  in  a  question 
between  Me  landhraa^d  the  otbner  pf  the  furniture,  'iluU  the 
latter  was  entitled  to  carry  off  the  sequestrated  eff^cts^  with- 
out satisfying  the  landlord  for  hit  ren{^  althmtgh  aa  precious 
nehce  hid  beem  given  of  diimt  over  thefumitwte% 

Ob  the  29th  March  1833,  ^e  advocator  let  to 
Thomas  Carrick  of  Burnhead,  the  dweUing-houQe  on 
Orchardlands,  in  Balfron  parish,  with  the  offices  and 
garden,  and  certain  parks  adjoining^  for  crop  and  year 
1833  as  to  the  lands,  and  from  mitsunday  1833  till 
Whitsunday  1834  as  to  the  houses  and  garden,  at  the 
rent  of  £21*  and  £6. 

Thomas  Carrick  and  his  lather  eflter^d  to  the  poa- 
session  of  the  premises  at  Whit^iiday  1833,  bringing 
with  them  certain  househcrfd  ftu-niture  and  plenishing. 
Upon  the  9th  December  following,  the  advocator  pre- 
sented a  petition  to  the  Sheriff  of  Stirling||hire»  setting 
*  forth,  that  the  tenant  had  paid  no  part  of  th^  rant,  and 
that  as  he  was  <'  in  eursu  of  dilapidating  and  carrying 
away  the  effects,"  he  was  under  ih^  neces^ty,  for  his 
own  security,  of  applying  for  a  warrant  to  sequesttrate,  in 
common  form.  A  warrant  of  service  and  sequestration 
was  granted,  and  on  11th  Deeember  the  furniture  und 
effects  on  the  premises  were  sequestrated  and  reported 
to  the  Sheriff  for  warrant  of  sale.  About  the  time  of 
executing  the  sequestration,  it  came  to  the  advocator's 
knowledge  that  the  respondent,  a  sister  of  the  tenant 
Thomas  Carrick,  was  about  to  carry  aw&y  the  seques- 
trated furniture  as  belonging  to  her ;  and  tht  advoca- 
tor was  informed  that  she  had  obtained  a  wirrant  to 
that  effect  from  the  Sheriff. 

In  these  circumstances,  the  advoeator,  on  12th  De- 
cember, addressed  a  letter  to  the  respondent,  stating 
what  had  come  to  his  knowledge,  and  intimat&ig  the 
sequestration  to  h^ ;  and  he  added,  **  that  he  had 
given  tlie  necessary  orders  for  preventing  her,  or  any 
person  in  her  right,  from  intermeddling  with,  or  carry* 
ing  away  idl  or  any  part  of  the  sequestrated  effects^ 
till  the  rent,  interest,  and  expenses  were  first  paid." 

Hie  respondent  returned  4;io  answer  to  this  letter, 
and  on  the  14th  December  the  advocator  wrvte  another 
letter  to  her  agent,  informing  him  of  the  sequestration, 
and  begging  an  assurance  that  the  -effects  would  not 
be  carried  off.     To  this  the  respondent's  agent  asaver- 
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ed,  that  she  held  a  warrant  to  remove  the  furniture, 
which  did  not-fall  under  the  right  of  hypothec.  The 
advocator  then  presented  a  petition  to  the  Sheriff,  nar- 
rating these  circumstaoces,  and  praying  to 

"  interdict,  prohihit  and  discharge  the  said  Jean  Carriek,  and 
all  other?  acting  for  her,  from  hiierineddUng  with,  or  carrying 
away  all  or  any  partpf  the  said  sequeatrated  furniture  or  effects, 
till  payment  be  madaof'*  the  said  rent,  and  interest  thereoo,. 
"  M^tha'  with^he  expenses  of  sequeatration." 

On  advising  this  petition,  the  Sheriff  ordered  answers, 
and  in  the  mean  time  he  granted  interim  interdict.  An- 
swers to  this  pefjtiontwere  given  in,  followed  by  replies. 
From  these  it  appeared  /tl^t  Thomas  Carrick,  the  fa- 
ther of*  the  respondent,  had,  fpr  some  years  prior  to 
1824,  been  a  smaU  farmer  in  a  place  called  Easter 
Ballemenoch,  near  Buchlyvie:  That  he  removed  at 
Whitsunday  1824  to  a  hotise  ia  Buchlyvie  village: 
That  hi9  funily  at  tfaatjperiod  consisted  of  the  respon- 
dent and  her  brother.  At  or  prior  to  his  entering  into 
possession  of  Bis  new  dwelling  in  Buchlyvie  at  Whit- 
sunday 1824,  the  old  nian  was  incarcerated  for  debt. 
He  raised  a  process  of  cessio  banarum;  and  at  the 
public  rottp  of  his  furniture  and  effects  which  took  place, 
the  whole,  or  the  most  part  of  the  articles  were-  bought 
in  in  name  of  •the^'respondent.  After  leaviag  Biicii- 
lyvie,  the  old  man,  ^ith  his  son  and  daughter,  con- 
tinued to  live  together,  occupying  different  houses, 
vhich  the  advocator  averred  Imd.  been  taken  in  name 
of  Thomas  Carrick.  the  son,  imtil  Whitsunday  1833. 

On  the  5th  February  1833,  preceding  their  entry, 
the  respondent  presented  a  petition  to  the  Sheriff,  set- 
ting forth  her  purchase  of  the  furniture  and  effects  in 
question  at  her  figpier's  sale,  and  that  from  time  to  time 
tiiereafter  she  haqpurchased  various  other  articles  of  fur- 
niture, and  furnished  a  l|puse  in  Buchlyvie :  That  she 
went  to  reside  in  said  house,  and  that  her  brother  Tho- 
mas came  and  lodged  with  her ;  and  after  narrating  that 
she  had  separated  herself  from  her  brother,  and  that 
he  had  refused  to  deliver  up  her  furniture,  she  prayed 
to  have  him  decerned  and  ordained  to  deliver  over  the 
same  to  her,  with  expenses. 

To  this  application  Thomas  Carrick,  the  son,  gave  in 
answers,  wherein  he  contended,  inter  alioy  that  the  furni- 
ture in  question  was  purcl^ased  for  the  joint  behoof  of  the 
parties,  and  of  old  ytr  Carrick  their  father.  In  the  mean- 
time, and  during  the  dependence  of  this  action,  Thomas 
Carrick  and  his  father  entered  to  possession  of  the  ad- 
vocator's house  of  Orchardlands  at  Whitsunday  1833, 
bringing  with  them  the  furniture  in  question.  At  this 
time  the  respondent  was  residing  with  her  sister  in  the 
village  of  Bubhiyvie,  not  far  distant.  She  gave  no 
intimation  to  the  advocator  that  she  had  any  claims  on 
the  furniture. 

The '  advocator  averred  that  he  knew  nothing  of  the 
action  which  the  respondent  had  raised  against  her 
brother,  and  no  intimation  of  it  was  made  to  him ;  that 
the  respondent  had  bought  the  furniture  for  the  general 
behoof  of  the  family  f  and  that  no  delivery  or  possession 
had  ever  b^en  given  to  her.  These  statements  were 
denied. 

In  these  circunistaiices*it  was  pleaded  for  the  advo- 
cator— 1.  That  where  one  or  more  individual  articles 
of  household  furniture  and  plenishing,  or  other  effects, 
are  lent  to  the  tenant,  or  deposited  in  his  house  for 


hire,  such  articles  are  liable,  under  the  landlord's  hy- 
pothd^  for  payment  of  the  current  year's  rent  of  such 
tenants.  2.  Where  one  or  more  individual  articles  of 
furniture,  or  other  effects,  are  lent  to  the  \enant,  or 
deposited*in  his  house  without  hire,  such 'articles,  in  a 
competition  with  other  furniture  belonging  to  t|ie  ten-^ 
antj,  or  borrowed  by  him  on  hire^  are  not  liable  under 
the  landlord's  hypothec.  3.  But  where  the  whole,  or 
a  considerable  portion  of  the  furniture  and  effects  in  a 
tenant's  house  have  been  lent  to  the  tenant,  or  depo- 
sited, or  allowed  to  remain  for  any  length  of  time  in 
his  house,  whether  for  hire  or  not,  such,  furniture  and 
effects  are  liable,  under  the  landlord's  hypothec,  for 
payment  of  the  current  year's  rent  due  by  such  tenant. 
SeparcUim^-The  respondent,  even  if  her  pleas  were 
otherwise  well  founded  in  law,  is  barred,  pers^nali  es> 
ceptioney  from  interrupting  the  landlord  in  rendering 
his  hypothec  effectual  oVer  the  sequestrated  effects  upon 
the  premises,  for  payment  of  his  rent,  in  respect  tliat. 
she  suffered  her  brother  to  flit  at  the  I5th  May  1833 
from  Ballochneck  to  the  advocator's  premises  at  Or- 
chardlands, carrjring  with  him  the  whole  furniture  of 
the  house  without  challenge,  as  he  had  been  in  the 
practice  of  doing  at  former  flittings ;  and  although  re- 
siding in  the  immediate  neighbourhood,  she  never  once 
hinted  to  the  advocator,  either  judicially  or  extrajudi- 
cially, that  she  had  any  claims  whatever  on  the  furni- 
ture in  question,  till  after  seven  months  of  the  set  had 
expired,  and  after  sequestration  had  been  executed 
against  her  brother  and  his  effects.  If  it  be  true  that 
the  furniture  and  effects  in  question  were  purchased  by 
the  respondent  at  her  father's  sale,  and  that  she  never 
completed  that  sale  by  taking  either  symbolical  or  ac- 
tual delivery ;  and  if  it  be  also  the  fact,  that  she  and 
her  father  and  brother  have  lived  and  resided  in  family 
together  for  nine  or  ten  years,  using  and  enjoying  those 
effects,  and  flitting  about  with  them  from  place  to  place 
during  all  that  period,  and  that  she  latterly  permitted 
her  brother  and  father  to  flit  with  them  to  the  advoca* 
tor's  house  at  Orchardlands;  and  if  the  advocator's 
allegation  be  correct,  that  these  effects  have  been  se- 
questrated at  his  instance,  and  that  they  form  the  whole 
invecta  upon  the  premises,  they  are  liable  (agreeably 
to  the  known  and  generally  understood  principles  of 
law)  for  payment  of  the  current  year's  rent  of  the  house, 
notwithstanding  of  such  latent  ownership. 

The  respondent  pleaded — 1.  The  furniture  in  ques- 
tion having  been  illegally  detained  and  carried  into  the 
advocator's  premises,  without  the  respondent's  appro- 
bation or  consent,  it  is  not  liable  to  the  advocator's 
hypothec.  2.*  The  advocator  cannot  profit  by  his  ten* 
ant's  illegal  and  improper  detention  of  the  furniture  in 
dispute.  3.  Even  supposing  that  the  furniture  had 
been  lent  (which  is  not  the  case),  there  being  no  tdle- 
gation  that  it  was  lent  for  hire,  it  is  not  liable  to  the 
advocator's  hypothec 

In  the  course  of*  the  proceedings,  Thomas  Carrick 
was  ordered  to  appear ;  and  he  having  made  compear- 
ance in  th»  action,  the  Sheriff-substitute,  13th  Jjuae 
1834, 

**  Finds  if,  instructed  by  the  process  between  tbe  defender  and 
the  compearer,  product,  that  the  furniture  in  question  i9tthe 
defender's  property :  Finds  it  not  averred  by  tbe  pursuer,  that 
the  furniture  claimed  by  tl^  defender  was  carried  into  bi»  house 
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with  the  defen(ler*B  consent  or  approbation,  and  that  the  proceis 
produced  elides  any  presumption  of  cpllusion  M'bich  might 
otherwise  arise  from  the  near  relationship  of  the  parties :  Finds 
it  instructed,  that  the  furniture  in  question  was  not  lent  to  the 
compearer  for  hire ;  therefore  recals  the  interim  interdict,  and 
assoilzies  the  defender  &ora  the  conclusions  of  the  "complaint, 
and  decerns.'* 

To  this  judgment,  on  advising  a  petition  and  answ^s, 
the  Sherifi' adhered,  26th  September  1834. 
The  present  advocation  was  tlien  brought. 

^  The  Lord  Ordinary  (12th  May  1836,)  having  considered 
the  closed  record,  and  heard  parties*  procurators  thereon,  and 
made  avizandum,  repels  the  reasons  of  advocation,  remits  the 
cause  simplicUer  to  the  Sheriff,  and  decerns :  Finds  expenses 
due,  and  remits  the  account,  when  lodged,  to  the  auditor  to  he 
taxed. 

'*  Note The  Lord  Ordinary  does  not  think  it  necessary  for 

the  decision  of  this  cause,  to  go  minutdy  into  the  decisions  on 
the  question,  whether  goods  lent  to  a  tenant,  not  on  hire,,  fall 
under  the  landlord's  hypothec  or  not.     He  is  inclined  to  think, 
that  the  rule,  as  laid  down  hy  Mr  Bell,  ii.  p.  31,  on  the  authority 
of  the  case  of  Cowan  v.  Perry,  31st  January  1804,  is  right ; 
that,  after  all  the  explanations  of  that  case  which  were  given  in 
the  dehate,  it  did  distinctly  involve  the  point,  and  that  it  is  not 
really  contradicted  hy  Wilson  v.  Spankie,  Decemher  17,  1818, 
or  any  later  case.     But  it  appears  to  the  Lord  Ordinary,  that 
the  appeal  made  to  the  original  principles  of  the  subject  does, 
when  rightly  applied  to  the  facts  of  this  case,  very  clearly  resolve 
it,  independent  of  that  particular  distinction.     There  can  be  no 
question,  that,  abstractly  and  on  general  principles,  the  rule  of 
law  is,  that  a  man  cannot  pledge  property  whidi  is  not  his  own : 
Hea  aliena  pignori  dart  non  pote$i.     All  the  cases  in  which 
either  express  pledge  or  tacit  hypothec  is  admitted,  are  excep- 
tions from  that  rule,  and  proceed  on  a  presumption  of  the  con- 
sent of  the  real  owner,  by  the  possession  voluntarily  given,  and 
the  title  of  such  possession  as  implying  such  consent.     Hence, 
in  the  civil  law,  there  is  the  rale  in  the   Codex  on  the  S.  C. 
Veianum,  '  si  tine  voluntatt  tua,  res  tHa  a  marito  tno  pignorl 
data  sunt,  non  tenetur,'    Cod.  4.  29,  5,  where  the  exception  of 
a  consent  given,  or  any  thing  done  to  deceive  the  creditor,  are 
also  stated.     Both  Yoet,  20,  2,  5,  and  Pothier,  2,  277,  §  241, 
as  quoted  in  the  debate,   place  the  case  of  hypothec  on  invecta 
et  illatay  precisely  .on  this  footing,  expressly  requiring  as  the 
condition  which  crates  the  exception,  that  the  goods  placed  in 
the  premises,  not  being  the  tenant's  property,  are  domini  cengensu 
in  gnedium  conductum  ita  indueio,  ut  perpetmo  ibi  sint,  sui  in 
usum  conductoris  habeantur ;' — *  lorsque  c*est  de  Uwr  anutnttment 
ou  expres  ou  taeite,  qulls  garnissent  et  occupent  la  maison  ;* 
and,  though  the  latter  author  explains  that  the  presumption  of 
consent  will  not  be  effectually  taken  off,  so  as  to  bar  the  land- 
lord's claim  as  upon  fraud,  by  a  latent  agreement  between  the 
owner  and  the  tenant  that  the  goods  shall  not  he  subject  to  the 
hypothec,  if,  with  the  owner's  consent,  they  are  placed  in  the 
premises  to  remain  permanently,  he  goes  on  in  section  243, 
to  lay  it  down  clearly  and  expressively,  that  it  is  essential 
to  thp  application  of  the  hypothec,  that  it  is  with  consent  of  the 
owner  that  the  goods  are  introduced  into  the  house, — '  ilfaut  que 
ce  soit per  la  volonie du  proprietaire  des  dits  meubles  quilt  ont 
He  intrvduitB  dans  la  nurisoa.'     These  are  the  principles  on  which 
the  rule  and  the  exception  stand  in  our  law.     According  to 
them  it  is  settled,  that  furniture  lent  for  hire  is  subject  to  the 
hypothec,  on  the  presumption,  of  course,  by  the  voluntary  plac- 
ing of  the  furniture  for  |)ennanent  use  in  the  premises.     It  has 
been  thought  that  furniture  merely  lent  gratuitously,  and,  of 
course,  at  the  will  of  the  lender,  does  not  come  within  the 
same  presumption ;  and,  therefore,  that  in  that  case,  the  con- 
sent to  the  impiynoration  is  not  given,  and  the  exception  to  the 
general  rule  not  established,  notwithstanding  that  the  moveable 
subjects  are  introduced  with  the  owner's  consent.     But  whether 
this  be  fully  settled,  and  whether  it  stands  on  a  solid  distinction 
or  not,  the  fact  which  it  is  esaential  for  the  landlord  to  establish, 
in  order  to  raise  the  presumption  of  consent  at  all  or  in  either 
case,  is,  that  they  were  introduced  into  the  house  with  the 


owner's  consent.     What,  then,  is  the  present  case  upon  the 
lacts?     On  the  5th  February  1833,  the  respondent,  not  then 
residing  with  her  brother,  presented  a  petitibn  to  the  Sheriff, 
praying  that  he  would  decern  and  ordain  Thoinas  Canick  to 
deliver  up  to  her  certain  ftuniture  specially  described  in  an  in- 
ventory, and  whi(^  she  averred  to  be  her  property.     At  that 
time  the  furnitnre  was  not  in  the  premises  of  the  advocator, 
but  in  another  house  at  s  very  considerable  distance,  where  it 
^lad  been  in  use  while  the  respondent  herself  lived  there.     Tho- 
mas Carrick's  entry  to  the  advoeator's  house  was  not  till  WUt- 
sunday  1833,.  three  months  thereafter.     The  petition  led  to  a 
process  in  the  Sheriff  Court,  in  which  it  is  quite  dear  that  the 
respondent  and  her  brother  were  at  open  war,  so  that  there 
could  be  no  coUoaton  in  the  matter  j  beffldes,  that  thenetien  was 
raised  before  the  advocator  could  have  any  interest.    The  result 
of  the  process  was„  that  on  the  1st  November  1833,  the  Sheriff 
(bund  it  proved  that  the  furniture  was  the  property  of  the  re- 
spondent,  and  decerned  for  delivery,  in  terms  of  the  prayer  of 
the  petition.     By  that  time  the  fiirniture  was  in  the  advocator'a 
house,  but  no  sequestration  was  applied  for  till  sometime  after 
the  date  of  the  decree.     In  this  state  «f  the  case,  the  quesdon 
is,  whether  the  advocator  has  any  legal  basis  on  which  to  estH' 
bUsh  the  exception  from  the  general  rule  of  law,,  -that  the  pro- 
perty of  a  third  party  cannot  be  pledged  or  hypothecated.     The 
decree  of  the  Sheriff  must  be  taken  as  establishing  that  the  goods 
are  the  property  of  the  respondent,  unless  the  advocafor  had 
offered,  in  some  competent  form,  to  prove  that  it  did  not  belong 
to  her,  either  for  herself,  or  in  trust  for  others.     And,  taking  it 
to  he  die  respondent's  property,  it  is  for  Hie  advocator  to  show, 
either  as  matter  of  fiMst,  or  by  some  admissiUe  presumption  of 
law,  that  she  consented  to  their  being  introduced  into  hishouse. 
As  matter  of  fact,  this  is  impossible,  because  three   nnonths 
before  the  brother's  entry  to  the  advocator's  house,  while  con- 
fessedly the  ftimiture  was  in  a  different  place,  she  had  judicially 
demanded  decree  for  delivery  of  it  to  herself.     Bnt  the  Lord 
Ordhiary  apprehends  that  there  can  her  no  presumption  of  law 
in  this  matter.     The  consent  to  the  introduction  of  the  goods, 
which  the  authorities  speak  of  as  essential  to  ground  the  pre- 
sumption of  consent  to  the  hypothecation,  must  be  an  actual 
consent ;  whereas  here  it  was  in  the  face  of  a  judicial  demand 
of  delivery  that  they  were  moved  into  the  advocator's  premises. 
Tlie  advo«ktor  says,  that  the  goods  are  ostensibly  in  the  pos- 
session of  Thomas,  and  that  he  had  no  notiee  of  the  respondent's 
right  or  of  the  respondent's  process.     Bat  this  a8S()pes  that  she 
was  bound  to  give  any  such  notiee.     She  might  know  nothing 
of  the  intention  to  remove  this  furniture.     A  possession  held 
by  Thomas  in  one  house,  from  the  accident  of  the  parties  hav- 
ing previously  lived  together,  could  not  warrant  any  party  to 
infer  a  consent  to  his  hypothecating  them  to  another  parry  and 
in  a  different  house.     Yet  it  lies  with  the  advocator,  who  swrs 
that  a  consent  was  given,  to  show  that  it  was  so;  and  whether 
the  litiyiotity  by  the  process  might  o^  itself  create  an  impediment 
to  the  constitution  of  such  a  hypothec  or  not,  it  at  least  brings 
the  case  to  this,  that  the  advocator  can  never  show  that  either 
by  actual  consent,  or  by  any  presumed  consent  of  the  respondent, 
the  furniture  was  removed  into  his  premises.     The.  Lord  Ordi- 
nary, therefore,  thinks,  that  on  this  ground  the  cSse  is  dear  in 
favour  of  the  respondent.     The  Sheriff  has  found  the  &ct  in-- 
structed  that  the  furniture  was  not  lent  for  hire.    But  this  judg- 
ment  stands  firm  on  the  other  ground,  comprised  in  the  two 
first  findings  of  the  interlocutor." 

The  advocator  reclaimed.    On  advimng, 

Lord  Glenlee We  have  nothing  to  do  with  the  question, 

whether  this  furniture  was  lent  for  hire  or  not.  It  was  not  lent 
at  all,  but  taken  away  during  the  dependence  of  a  process  in 
which  the  respondent  ultimately  succeeded.  It  appears  that  in 
this  process  she  claimed  certain  articles  of  furniture,  referring 
to  a  roup-roll.  When  she  brought  this  process,  she  was  not 
bound  to  inform  the  whole  world  that  her  brother  had  carried 
off  her  furniture.  She  claimed  her  own  articles  alone ;  and  this 
process  she  raised  in  February,  long  before  the  advocator's  house 
was  taken,  which  removes  all  suspicion  of  collusion.  Indeed,  she 
and  her  brother  were  at  bitter  war.     As  to  any  obligation  on 
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her  to  have  intimated  her  righta  to  this  landlord,  it  is  plain  to 
me  that  Mr  Jaffray  did  not  need  any  such  intimation  ;  for  ha 
says  at  the  time  of  the  sequestration^  he  was  quite  aware  of  the 
proceedings.  Now  the  sequestration  ia  the  first  step  to  .secure 
the  furniture,  and  htre,  even  before  that  took  place,  the  land- 
lord was  aware.  There  can  be  no  fair  inference  that  the  fur- 
niture was  left  in  the  advocator's  house  with  her  consent. 

Lord  Meadowhank  was  of  the  same  opinion.  Previous  to 
the  entry  of  her  brother,  the  respondent  had  taken  steps  to 
rindicate  her  right  before  the  Sheriff.  If  her  brother  had  car- 
Ttf*d  off  her  goods  by  violence,  and  she  had  gone  to  the  Sheriff 
for  re  storation,  would  it  ever  be  held  that,  because  she  had  never 
li^ven  notice  to  the  landlord  that  the  stolen  goods  were  in  hfs 
house,  she  would  be  deprived  of  her  right  to  reclaim  them  ? 
The  landlord  was  bound  to  know  the  condition  of  the  party 
with  whom  he  was  dealing  at  the  time  of  his  contract ;  and  no 
implied  consent  can  here  be  supposed,  which  she  was  expressly 
disputing  by  her  proceedings  in  a  court  of  law. 

Lord  Medwyn I  Affet  from  your  Lordships.     There  is  a 

difference  With  regard  to.  stolen  property,  for  the  party  is  en- 
titled to  reclaim  them  from  any  one.  The  pouit  I  %o  on  is 
tills :  I  understand  the  principle  of  hjrpothec  to  be,  that  the 
whole  invecta  et  illata  brought  into  a  house  in  any  way,  are  hy- 
pothecated to  the  landlord.  This  is  the  law  of  Scotland ;  and 
it  is  the  same  in  Holland  and  in  France.  In  this  situation,  what 
slumld  the  resfN>ndent  have  done  with  regard  to  this  forrature? 
It  was  in  the  bcfose  where  they  formerly  lived.  It  came  i|rto 
ber  brother's  possession  by  no  tortuous  act :  it  is  to  be  pre- 
ftumed,  therefore,  by  her  consent ;  but  then  she  quarrels  with 
her  bf^othef ,  and  then  there  was  a  manner  in  which  she  might 
have  stated  her  right  to  the  furniture.  She  might,  and  she 
was  bound  to  advertise  this  her  right  to  the  landlord, — she  was 
bound  to  look  after  her  property.  The  law  implies  that  furni- 
ture is  placed  in  a  house  with  the  proprietor's  consent,  unless 
the  contaffy  be  shown  to  the  landlord.  She  ought  to  have 
known  that  tadt  consent  would  be  implied  in  regard  to  the 
furniture  being  in  this  house,  and  she  was  bound  to  have  put 
the  landlord  on  his  guard. 

Lord  Justice"  Clerk, — It  is  not  necessary  to  decide  any  general 
question,  whether  this  furniture  was  let  for  hire  or  not.  tVe 
must  decide  on  the  specialties  clearly  made  oat  in  this  case.  It 
is  important  that  the  respondent  had  taken  steps,  by  a  depend- 
k^  process,  to  vindicate  her  property.  The  essence  of  the  ease 
is,  that  shd  was  by  open  title  proprietrix  of  the  furniture.  And 
when  the  interests  of  her  brother  and  her  own  came  to  be  se- 
parate, she  begun  her  process.  It  is  said  she  did  not  interpel 
the  removal  of  the  furniture  into  the  advocator's  house ;  but  I 
do  not  see  the  necessity  for  this,  if  the  ordinary  action  for  vin- 
dicating it  commenced  in  a  regtda^  cotrrt  of  hrw.  The  landlord 
waa  then  legally  certiorated ; — even  if  it  hacf  been  proved  thot 
sbe  was  cognizant  of  the  removal,  it  would  not  alter  the  ease. 
Now  the  landlord  virtually  tells  he  did  not  rely  on  the  furniture 
alone ;  for  in  his  petition  he  says,  the  tenimt  was  dilapidating ; 
and  he  was  perfectly  aware  of  her  claims  at  the  time,  for  he 
atatia  as  much  in  his  own  petition.  No  immediate  removal 
of  the  fumitnre  todk  place,  or  was  necessary,  for  the  time  fo^ 
extraet  had  fo  run,  therefore  thete  is  no  fault  of  the  respon- 
dent on  this  head,  because  the  landlord  was  then  aware  of  her 
decree.  The  question  is,  having  given  no  consent,  express  or 
implied,  but  having  done  all  she  could  to  vindicate  her  rights 
before  die  placing  of  the  furniture  in  the  house,  is  she  to  be  hel<f 
as  consenting  to  its  being  subject  to  the  landlord's  right?  1 
think  she  did  all  fhil  Was  incum^nt  on  her ;  and  in  the  speciis( 
drcaitttances  of  this  case,  the  Lord  Ord^ary's  jndgment  n 
right. 

The  Court  pronounced  the  following  interlooutor: 

"  Advocate  the  cause ;  and  in  the  particular  circunlstances  of 
this  case,  repel  the  claim  of  the  landlord ;  recal  the  interdict, 
and  assoihne  the  defender,  and  decern, — ^in  so  far  varying  the  in- 
terlocutor of  the  Lord  Ordinary :  Find  the  res(»Ottdent  eiititled 
to  expenses ;  allow  the  account,'*  &c. 

Advocator's  Authorities (1.)  1,  Bank.  XVII.  10.  Cowan  i?. 

Perry,  3l8t  January  1804;  Session  Papers.    Baron  Hume  and 


Lord  President  Campbell,  January  and  February  1804,  No. 
28;  2  Bell's  Comm.  5th  Edit.  p.  31.  Wauchope  of  Niddry  v. 
Gall  and  Ross,  dOth  November  1805 ;  Fac.  Coll. ;  2  Bell's 
Comm.  4th  Edit.  p.  35^  No.  2.  Fac  Coll.  Stewart  v.  Bell, 
May  31,  1814.  (2.)  (In  App.  to  Vol.  from  1814  to  1815), 
Fac.  Coll.  June  6,  1820.  Penson  v.  Robertson,  No.  42,  p. 
147.  Cowan  v.  Perry,  31st  January  1804.  (3.)  Ersk.  B. 
II.  t.  6,  §  64,  p.  321.  Countess  of  Callender  v.  Campbell, 
12th  June  1703 ;  Fount.  Fac.  Coll.  December  17,  1813,  Wil- 
son u.  Spankie,  No.  134,  p.  494.  Brown's  Synopsis,  '*  fft/po- 
thee,'*  p.  d44.  Dick  v»  Sands,  7th  December  1630.  Jackson 
V,  Laird  and  Fald,  9th  July  1745;  2.Beirs  Comm.  pp.  31  and 
34,  4th  Edit  Pothier  Contrait  de  Lowage,  p.  136,  No.  246. 
Code  Civil,  Art.  2102.  3  Bhickstone's  Comm. ;  3  Com.  Dig. 
tit.  "  Distress"  (B.  I.)  ;  Wood,  p.  470,  Buckley  a.  Taylor, 
2  Dumf.  and  East,  601.  Tait's  Justice  of  Peace,  (3d  Edit. 
1821),  p.  174.  Note  by  Brodie  to  2  Stair,  IX.  43,  Art.  7, 
««  Hypothec;*  p.  372.  J.  S.  More's  Edit,  of  Stair,  1832,  1st 
Vol.  Note  L.  p.  LCCCIII.  §  7.  Fac.  Coll.,  Adam,  5ih  Fe- 
bruary 1830.  6  Shaw  and  Dtmlop,  p.  978,  Adiun  u.  M'Dougall 
and  Ferguson,  14th  June  1828.  1  Bell's  Comm.,  pp.  189^ 
185,  186  and  188,  4th  Edit. 

Lord  Ordinary,  MoncreifT..^— iict.  H.  J.  Robertson ;  William 
Muir,  S.S.C,  Agent, — Alt,  A.  Wood;  R.  and  A.  Kennedy, 
W.S.,  AgenU.^T,,  Clerk [J.D.M.] 

ISth  November  1836. 

Second  Division (J.D.M.) 

No.  18.^ — Andrew  Robertson,  Pursuer j  v.  Charles 
Ttrie  and  Cautioners,  Defenders, 

Expenses — Cautioner—^  party  liable  in  relief,  having  been  the 
cause  of  a  process  of  reduction  being  followed  out,  in  order 
to  procure  farther  relief  of  certain  cbligations,  found  liable^ 
inter  alia,  in  the  expenses  of  the  reduttion. 

Sequel  of  case  reported  svpra^  (Jurist,  Vol.  VI.  p. 
324,  14th  May  1834).  The  pursuer  havifig  proceeded  to 
htfve  the  process  of  redoetion  detenmned^  Watson,  the 
pursuer  of  that  process,  after  making  tip  a  record, 
lodged  a  minute  abandoning  his  pleas,  upon  which 
RoDcrtson  was  assovkied,  all  questions  of  expenses  being 
reserved. 

The  pursuer  then  moved  the  Lord  Ordinary  to  decern 
in  terms  of  the  action  of  relief,  and  of  the  interlocutor 
of  Lord  Medwyn,  and  to  fkid  additional  expenses  due. 

"  The  Lord  Ordinary  (12thltfay  1836,)  Repels  the  defences, 
tod  finds  of  ne^,  Imo,  That  the  defender  ife  liable  to  the  pur- 
suer  ifK  the  principal  snm  of  £25.  8s.  contained  in  the  bill  in 
the  proceedings  niei)tioned,  with  interest  thereon  from  the  Slst 
day  of  July  181 7>  together  with  the  expenses  of  diligence ;  2do, 
That  the  said  defender  is  also  liable  in  the  whole  expenses  in- 
curred by  the  pursuer  in  the  several  actions  of  suspension  and 
redaction  relating  to  the  said  bill  and  the  diligence  thereon, 
as  the  same  are  or  may  be  lrqui(f&ted  and  ascertained  by  the 
taxation  and  report  of  the  auditor  of  Coort ;  ^io,  That  the  said 
defendei  is  also  Uahle  to  relieve  the  pursuer  of  any  expenses  in 
winch  he  (the  pursuer)  has  been  or  may  be  subjected  to  any  of 
the  other  pirties,  or  their  agents,  in  the  said  process  of  suspen- 
sion and  I'ccinction ;  Ato,  I'hat  the  said  defender  is  also  Kable 
to  relieve  the  pursuer  of  any  damages  Which  may  be  aWatd^d 
ibg«b)st  hhn,  the  said  pursuer,  on  account  of  the  fabricated  eze- 
cotion  of  the  charge  on  the  said  bill,  and  of  any  expenses  which 
he  may  htfve  incurred,  or  in  which  he  may  be  found  liable,  in 
relation  to  such  claim  of  damages :  But  before  answer  as  to  the 
precise  sums  for  which  decre«?t  should  be  allowed  to  go  out  in 
conformity  with  those  findings,  appoints  the  cause  to  l!>e  enrolled, 
that  patties  may  be  farther  heard  as  to  the  an^dunt,  or  ^he  means 
of  liquidating  such  sums ;  Finds  the  pursuer  entitled  to  his  ez« 
penses  in  this  action,"  &c. 

His  Lordship  added  in  a  note  : 

**  The  on)y  point  on  which  he  had  any  douht  was  as  to  re- 
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lieving  the  defender  of  part  of  the  expenses  of  the  suspension 
and  reduction,  in  respect  that  he  could  only  he  conceilied  with 
these  process^  in  so  fiur  as  they  depended  on  the  alleged  fiilsity 
of  the  messenger's  execution  ;  while,  in  point  of  &LCt,  they  em- 
hraced  several  other  grounds  of  challenge,  from  the  detail 
and  discussion  of  ijfhich  part  of  the  expense  must  have  arisep. 
He  has  come,  however,  to  he  satisfied  that  it  is  impossihle  now 
to  give  effect  to  this  consideration  :  I  at.  Because  the  decree  for 
expenses,  which  the  defender  allowed  to  hecome  final,  is  general 
and  without  limitation ;  and,  2d,  Because  the  decree  on  .the 
merits  in  hoth  processes  plainly  proceeds  only  upon  the  fidsity 
of  the  execution,  and  that  it  is  the  general  and  just  ^e  in  such 
cases  to  give  the  whole  expenses,  without  distinction,  against, 
that  party  hy  the  rejection  of  whose  peculiar  defence  the  case  is 
practically  settled,  and  the  necessity  of  deciding  on  any  other 
grounds  of  action  superseded/* 

The  defenders  Feclaimed,  but  their  Loidships  unani- 
mously adhered  to  the  Lord  Ordinary's  interlocutor, 
with  additional  expenses,  on  the  ground  that  Mr  Ogil- 
\l$e,  the  cautioner,  had  been  the  cause  of  the  expense 
of  following  out  the  reduction,  which  would  not  have 
been  proceeded  in,  had  it  not  been  for  his  pleas  in  the 
action  of  relief. 

Lord  Ordinary,  Jeffrey. — Act,  A.  Wood;  George  Monro, 
S.S.G.,  Agent, — Alt,  H.  J.  Rohertson;  James  Bumess,  S.S.C., 
Agent.^JJD.lA,'] 


\9th  November  1836. 
FiasT  Division (G.D.F.) 

No.  19« — David  Marshaul,  Pureuer^  v.  The  Right 
HoNouRAQiii:  Thomas  Ea&l  of  Dundonald,  and 
the  Trustees  o/Jown  Botes,  Defenders. 

Ducharge — Payment — BeUei^Held  that  a  certain  $erieB  of  re- 
ceipts and  di$eharffesfir  payment  ofmtmey,  conceived  in  gene^ 
rat  terme,  did  mot  import  a  final  aettkment  ao  a»  to  bar  inquiry 
in  a  claim  i^freUefyrged  tibnequent  to  the  date  of  the  receipts^ 
hut /or  rtlUf  of  paymentM  made  prior  thereto. 

The  defenders  in  this  case,  in  consequence  of  a  dis- 
position in  1723  by  their  author,  were  bound  to  free 
and  relieve  the  pursuer  of  all  future  augmentations  of 
stipend,  from  that  date,  affecting  his  hinds  of  Neils- 
land,  Bumhouses  and  Sheriff-faulds,  exceeding  seven 
bolls  two  pecks  of  meal.  In  1822,  he  preferred  a  claim 
of  relief  for  augmented  stipend  chargeable  on  his  estate 
of  Neilsland,  in  terms  of  an  account  given  in  to  the 
defenders.  The  first  item  of  the  account  was  thus 
stated: 

"  Augmented  stipend  upon  Neilsland,  heing  at  the  rate  of 
8J  pecks  of  harley  yearly  for  crop  1806,  and  the  thirteen  pre- 
ceding crops,  paid  to  Dr  Fleming,  as  per  receipt,  of  date  19di 
January  1801,  including  interest,  £14.  5.  5." 

The  account  then  stated  the  amount  of  augmented 
stipend  for  the  subsequent  years  till  crop  1813  inclu- 
sive. It  farther  bore,  that  ^*  the  next  augmentation 
conunenced  in  1814,  and  is  4  bolls  3  pecks  11^  bar- 
ley." The  augmented  stipend  at  this  rate  was  then 
cidculated  to  crop  1821  inclusive,  and,  with  interest, 
the  whole  amount  of  the  claim,  as  at  that  date,  was 
stated  to  be  £84.  14.  4}.  This  sum  was  accordingly 
paid  to  the  pursuer  at  Hamilton,  on  the  21st  of  No- 
vember 1822,  and  was  discharged  by  a  receipt  in  the 
following  terms : 

'*  Hamilton,  21s<  November  1822.  Received  from  Thomas 
Dykes,  writer  in  Hamilton,  the  sum  of  £84.  14.  4.,  heing  pay- 
ment of  augmentation  ^f  stipend  and  interest  due  to  me  ^  the 


proprietors  of  Bsmockmuir,"  rdse  geneial  title  under  which  the 
pursuer's  kads  and  the  deunders*  are  known,)  "as  heing 
hound  to  iv^evie  me  thereof,  in  oonseqifence  of  a  wsNandice  in 
a  disppsEtion  granted  hf  their  iiredeoessors  of  the  lands  of 
N«iUand,  as  per'state  «imez6d,  hereby  discharged." 

(Signed)        **  D^vid  MARsftALL." 

In  the  course  o^the  following  year,  the  pui^so^r  re- 
presented ito  the  defenders  that  a  mistake  had  occurred 
in  settling  the  account  just  referred  to.  Accordihgly, 
he  sent  them  a  new  account,  commencing  with  ^  state- 
ment, that4n  the  ^former  accoont 

'*  there  is  a  mistake  in  the  charge  for  crop  1814  downwards. 
The  aiigqfientatiDn  is  there  stated  at  4  boUs  3  pecks  1  1  j^  bar- 
ley, whereas  the  augmentation  was  4  bolls  9  firlots  1  peek  and 
\i  lippy»  so  that  there  was  a  deficiency  in  each  year's  charge 
of  nine  pecks  barley." . 

The  account  th^n  follows,  correcting  this  mistake  from 
1814to  1^21  inclusive,  and  the  augmented  stipend  for 
crop  1822  being  added,  the  pursuer's  clftim  down  to 
this  period  is  stated  at  £10.  4.  11}.  Tbh  sum  was 
paid  at  Hamilton  on  the  11th  of  April  1823,  and  dis- 
charged by  the  pursuer  in  the  following  terms :« 

"  Hamiton,  \\th  AprU  1826.  Received  from  Mr  Thonws 
D]^)u8,  writer  in  Hamilton,  for  behoof  of  the  proprietors  of 
Earnockmuir,  the  sum  of  ^10.  4.  11}.  Sterling,  bemg  payment 
of  the  annexed  account,  hereby,  discharged." 

(Signed)  ^ .  *?  David  HAasHALL." 

All  parties  relied  on  the  settlement  thus  concluded  ; 
and  Boyes'  trustees,  on  the  faith  of 'ita-  being  final, 
entered  into  a  variety  of  transactions  with  Lord  Dun- 
donald *and  others.  During  the  following -.years  till 
1829  inclusive,  the  pursuer,  in  the  first  instance^  paid 
the  whole  stipend  exigible  from  his  lands,  and  as  re- 
gularly as  he  did  so,  he  obtained  repaymeiit  from  the 
defenders  of  the  augmented  stipend  for  which  they 
were  liable.  Previously  to  these  proceedings,  certain 
actions  of  locality  affecting  these  lands,  raised  in  1796 
and  1814,  were  in  dependence,  the  result  of.  which 
was,  that  a  certain  quantity  of  barley  was  thrown  a^ 
augmented  stipend  on  Neibland  and  Bumhouses ;  and 
ipr  repayment  and  relief  of  which,  with  interest  down 
to  1813,  the  pursuer 'brought  this  action  agAst  the 
defenders,  proceeding  under  4he  clause  of  personal 
warrandice  in  the  disposition  of  1723,  but  u^er  de- 
duction of  any  sums  paid  to  account  which  the  defen- 
ders might  instruct. 

The  pursvLerpleaded — (1.)  The  disposition  of  1723 
contains  an  effectual  clause  of  person^  warrandice, 
under  which  the  defenders,  as  representing  the  granter 
of  the  obligations,  are  liable,  conjunctly  and  severally« 
to  relieve  the  disponees,  and  their  successors,  of  all 
future  augmentations  of  stipend,  beyond  the  specifted 
quantity  of  eight  bolls  and  eight  pecks  of  meal  on  the 
lands  of  Neilsland  and  Bumhouses  apd  Sheriff-fiaiulds. 
(2.)  The  relief  in  which  the  defenders  are  ii^Ie  to  the 
pursuer,  as  the  successor  of  the  disponees,  extends  to 
all  augmentation  on  the  lands  of  Neilsland  and  Bum- 
houses  exceeding  the  quantity  of  seven  bolls  two  pecks 
of  meal,  payable  as  his  proportion  of  the  eight  bolJ^ 
and  eight  pecks  of  meal.  (3.)  The  defenders  are  liable, 
conjunctly  and  severally,  to  relieve  the  pursudr  of  the 
augmentations  of  stipend  on  Neilsland  and  Bumhouses, 
on  the  localities  of  1796  and  1814,' and  to  make  pay- 
ment of  the  stipend,  at  the  fiar  prices,  since  crop  and 
year  179^9  until  crop  and  year  1828,  with  interest  as 
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libelled,  under  deduction  of  »11  sunui  which  they  can 
legafly  instruct  to  ha^e  been  paid  on  account  as  in  part  of 
it.  (4«}  The  defenders  are  liable^  and  they  ought  to 
be  decepied,  jconjunctly  and  ^sevcarany,  \q  relieve  the 
pursuer  of  die  said  augmented  stipend  -since  pay&ble 
for,  and  all  fbture  augmentations' on  the  lands  %f  I^eik- 
land  and  Bumhousea,  beyond  the  proportion  of  ceven 
bolls  two  pecks  of  meal. 

The  EaA  of  Dundonald  pieaded-^The  pursuer  is 
not  entitled  to  obtain,  decree,  in  terftis  of  tlK  two  first 
condusions  of  his  action,  for  fepayn^eiH  of  certain  sums 
of  augmented  stipend,  saW  to  be  chargeable  oi(  Neils- 
land  and  Bumhouses  from  1795  to  1828,  in  respect 
that,  (1.)  These  sums  are  not  proved  to  have  been  paid 
by  the  pursuer ;  (2.)  The  account  of  ^hem  is  prescribed; 
(3.)  The  sums  aUeged  to  be  due  previous  to  the  year 
1823  have  been  discharged  by  the  pursuer  himself,  by 
a  settlement  in  1822,  which  he  has  not  brought  under 
reduction,  or  stated  any  relevant  ground  of  opening  up. 

Boyes*  Trustees  pleaded — (1.)  In  so  far  as  the  claims 
of  the  pursuer  extend  tq^  a  period  beyond  five  years 
prior  to  the  date  of  the  present  action,  they  are  pre- 
scribed, upder  the 'Statute  1669,  c.  9«  (2.)  The  B«t- 
tlements  and  discharges  which  passed  between  the  pur- 
suer and  defenders,  9n  the  21st  of  November  1822  and 
11  th  of  April  1823,  while  unchallenged  in  a  competent 
form,  afford  a  conclusive  defence  against  his  claims  Ibr 
augmented  sffpend  for  1822  and  the  preceding  years. 

**  The  *I^  Ordinary  (18th  March  1886»)  having  heard 
partiea*  procuralora,  and  considered  the  closed  record  and  pro- 
cef«a.  Finds,  that  by  the  disposition  of  the  lands  of  Neilsland, 
8beriff.£Eiuld«and  Bun^uses,  of  the  16th  of  October  1723, 
Mrs  Grisel  Hamilton  or  Gilehrist,  the  disponer,  conveyed  those 
lands  to  Mrs  BCargaret  Bryson  in  liferent,  and  to  her  son  John 
in  fee:  Finds,  that  in  the  year  1741,  part  of  those  lands,  viz. 
Neilsland  and  Bumhouses,  were  conveyed  by  the  said  John 
Bryson  ta  David  Marshall,  tBe  father  and  author  of  the  pursuer : 
Finds,  that  by  the  foresaid  disposition  of  1723,  the  diaponer, 
Mrs  Grizel  Hamilton  or  Gilchrist,  bound  herself  to  warrant  the 
lands  'Oonveved  against  all  subsequent  augmentations  of  stipend : 
Finds  that  %e  said  Mrs  Grizel  Hamilton  or  Gilchrist  is  now 
represemed  by  the  defenders  in  the  present  action,  and  there- 
fore, that  the  said  defenders  are  subject  to  the  foresaid  obliga- 
tion of  wyrandioe :  Therefore,  Finds  that  the  said  defenders 
are  boundto  reUeve  the  pursuer,  the  proprietor  of  the  lands  of 
Neilaiand  and  Bumhouses,  in  all  time  coming,  of  all  augmen- 
tations of  stipend  beyond  seven  bolls  and  two  pecks  of  meal, 
being  the  proportion  of  stipend  applicable  to  the  said  lands  as 
at  the  date  of  the  foresaid  disposition,  and  to  that  extent  de- 
cerns and  dedaret  in  terms  of  the  declaratory  conclusions  of 
the  libel  and  minute  of  restriction :  Quoad  uUra^  and  in  regard 
to  the  conclusions  of  the  summons,  as  restricted  by  the  minute 
for  cerfain  sums  of  money,  as  pajrments  of  augmented  stipend 
froflft'tfae  year  I7d5  to  1628  inclusive,  of  which  the  pursuer 
seeks  if^  recovery  from  the  defenders,  in  virtue  of  the  said  obli- 
gation af  warrandice^  Finds  that  the  amount  of  the  relief  due  to 
d&e  puntter  idt  the  payments  of  stipend  previously  made  by 
him,  was  ascertained  Jn  the  years  1822  and  1823,  and  then  paid 
by  the  defenders ;  Finds  that  the  annual  amount  of  the  claim 
so  ascertdbied  continued  to  be  paid  by  the  defenders,  and  dis- 
charged by  the  pursuer  in  a  series  of  consecutive  discharges  now 
iir  process^'  for  the  whole  years  down  to  crop  and  year  1828 
inclusive,  befaig  the  whole  years  libelled :  Therefore  assoilzies 
the  defenmrs  from  those  conclusions  of  the  libel,  beinf  the 
whole  remaining  conclusions  to  which  the  libel  is  now  restricted, 
and  decerns,  reserving  to  the  pursuer  his  (ight  to  claim  from 
the  defenders  his  further  relief^  in  the  event  of  his  being  obliged, 
in  any  process  for  rectifying  or  equalising  the  payments  of  the 
differed  heritors,  under  the  schemes  of  locality  then  in  force,    | 


to  pay  anjr  farther  sum  of  augmented  stipend  for  the  years  libel- 
led beyond  that  which  he  has  hitherto  paid :  Finds  tha  defen- 
ders entitled  to  expenses,  and  allows  an  account  'thereof  to  be 
given  in  and  to  be  y^xed  by  the  auditor. 

"  Note, — There  is  no  doubt  that  the  clause  of  warrandice 
agfdnst  augmentation,  contained  in  the  djfposition  1723,  is 
good  against  the  defenders.  Indeed,  whatever  difficulties  the 
defenders,  or  those  acting  for  them,  may  have  been  inclined  at 
one  time  to  start  on  this  point,  it  is  clear  their  liability  was  not 
seriously  disputed  when  the  present  action  was  commenced. 
The  previous  negotiation  was  broken  off,  not  so  much  on  the 
defenders'  denial  of  their  personal  liability,  as  on  the  refusal  of 
<me  of  those  parties  to  grant  real  security  for  the  performance 
of  the  obligation.  At  all  events,  their  Imbility  was  expressly 
admitted  in  the  defences,  so  that  nearly  the  whole  of  this  pro- 
lix summons,  and  certainly  the  whole  of  the  very  voluminous 
record,  relates  to  the  pursuer's  claims  for  certain  sums  as  In 
relief  of  the  alimented  stipend  paid  by  him  for  crops  from 
1795  to  1828  indusive.  The  Lord  Ordinary  thinks  that  the 
claims  so  made  cannot  be  sustained.  In  the  years  1822  and 
1823,  the  pursuer,  who  was  then  paying  stipend,  under  the 
existing  schemes  of  locality,  on  his  lands  of  Neilsland,  Bum- 
houses  and  Fairhall,  entered  into  an  accounting  with  Mr  Dykes, 
acting  for  the  defenders,  in  which  the  amount  of  the  relief  ap- 
plicable to  the  hmds  of  Neilsland  and  Bumhouses,  being  the 
Jands  secured  by  the  warrandice,  was  ascertained.  The  arrears 
of  the  relief  so  ascertained  were  then  paid,  and  the  annual 
amount  of  such  relief  for  each  successive  year  continued  to  be 
paid  until  1828  inclusive,  and  regular  discharges  were  granted 
by  the  pursuer.  In  so  far  then  as  regards  relief  of  payments  of 
stipend  hitherto  made  by  the  pursuer  for  these  years,  the  Lord 
Ordinary  considers  the  discharges  to  be  conclusive,  ajid  he  sees 
no  ground  for  allowing  the  pursuer  to  challenge  those  settle- 
ments on  the  statements,  certainly  not  very  dear  or  explidt,  as 
made  in  the  record,  that  in  estimating  the  comparative  amount 
of  stipend  applicable  to  Neilsland  and  Bumhouses  on  the  one 
hand,  and  to  Fairhall  on  the  other,  he  had  underrated  the  amount 
of  stipend  properly  applicable  to  Neilsland  and  Bumhouses,  be< 
ing  th9  lands  covered  by  the  warrandice.  Ndther  does  the 
Lord  Ordinary  think  that  the  pursuer's  right  to  make  the  charge 
is  at  all  supported  by.  the  protest  taken  on  the  part  of  the  de- 
fenders, in  making  the  first  payments  in  1822,  that  it  should 
not  infer  an  absolute  liability  to  the  warrandice.  That  was  a 
measure  of  precaution  on  their  part — a  very  useless  one,  as  they 
Aemselves  now  admit.  But  it  cannot  in  any  way  benefit  the 
pursuer,  or  take  bff  the  effect  of  his  deliberate  discharges  of  the 
sums  asked,  as  in  fidl  of  all  his  demands  of  relief  for  die  stipend 
which  he  had  paid.  It  is  true,  if  the  pursuer  shaU  be  called 
upon,  in  any  proceedings  for  equalising  among  the  heritors  the 
payments  hitherto  made  under  the  interim  schemes,  to  pay  more 
than  he  has  hitherto  done  for  the  years  in  question,  he  may  to 
that  extent  seek  relief  from  the  defenders.  But  no  such  addi- 
tional payments  are  averred  in  the  record;  and,  therefore,  it  is 
quite  enough  to  reserve  it.  Upon  the  grounds  already  stated, 
the  Lord  Ordinary  thinks  that  the  whole  of  these  proceedings 
were  unnecessary,  and  he  therefore  considers  the  defenders  to 
be  entitied  to  expenses." 

The  pursuer  reclaimed  against  the  first,  second  and 
third  findings  in  the  Lord  Ordinary's  judgment,  and 
further,  in  so  far  as  the  defenders  were  assoilzied,  with 
expenses. 

Dean  of  Fatuity,  for  reclaimer* — The  receipts  grant- 
ed by  the  pursuer  do  not  import  a  discharge  out  and 
out  for  augmented  stipend  applicable  to  a  period  pre- 
vious to  their  date,  and  in  explanation  he  stated,  with 
regard  to  the  £84  paid  in  1822,  that  it  was  received 
by  him,  under  protest,  to  account  of  what  might  ulti- 
mately fall  on  his  lands,  through  the  two  processes  of  aug- 
mentation then  in  dependence.  At  all  events,  there 
was  an  error  in  supposing  that  he  received  the  £84  as 
in  full ;  for  the  party  who  paid  the  sum  miscalculated 


28 


REPORTS  OF  CASES  DECIDED 


£NoTefniber 


the  payment,  in  respebt  the  amount  of  augmentation 
was  stated  according  to  the  value  of  the  lands  in  fiie 
dess-books,  and  not  calculated  according  to  the  proven 
rental  of  the  lands  in  the  locality,  besides,  the  rate 
and  amount  of  relief,  as  due  by  the  schemes  existing, 
were  understated^ 

Lord  Balgray I  am  of  opinlori  thcit  the  receiptis  founded  on 

hy  the  defenders  cannot  bar  tis  frbni  6penih^  lip  the  trantec- 
tioii,  if  there  were  any  mistake,  a^  is  represented  to  hs  now. 

Lord  GilUek If  there  had  been  iUiy  final  settlethent  sj>oken 

to  by  the  receii>tB  as  betweeti  the  parties,  of  all  chduis  compe- 
tent for  augmented  stipend,  there  Would  have  beeh  iio  questidii 
that  the  Lord  Ordinary  would  have  been  right.  But  the  na- 
ture of  the  receipts  do  not  import  a  fin^l  settlement.  Thfej^ 
oiUy  say,  "being  payment  of  augmentation  of  stipend/*  and  in- 
terest due  to  me  by  the  pro|)tiet(>r8  of  Earifockmair.  Now,  eaii 
that  bar  inquiry  ?  .  * 

Lord  Mackenzie, — I  am  of  bt)inioh  we  tosmot  take  theta  nM 
a  final  settlement. 

Id)rd  President  ctmcuTfeA. 

The  Court  accordingly 

*'  Adhere,  and  aflfirm  the  first  fire  findings  eoKitahied  in  the 
interlocutor  redaifned  a§^8t :  qUodd  ultra,  redal  the  siiid  in- 
terlocutor, and  find  that  the  series  of  receipts  and  di^hafgeC 
down  to  crop  and  year  1828,  do  not  import  a  final  settlement 
of  the  claim  of  relief;  and  remit  to  the  Lord  Ordinary  to  re- 
consider the  case,  aiid  hear  parties,  and  decide  as  shidl  be  jMt ) 
feserTing  all  questions  of  expenses." 

Lord  Ordinary,  Ftillertcrti Act.  Dfean  ctf  Facility  (tlope), 

Paterson;  Lockhart  Hontef  Snd  WMtefaetid,  W.S.,  Ageiiti 

D.  M'Neill,  D.  Mylne ;  Thomson  Piiul,  W.S.,  Agent  for  Earl 
6f  DUndonald,~t-K^«y,  I"-  Midtland;  M'Kenzife  and  Jdacfarlane, 
Vr,B.,  Agents Jbr  Boyek'  Trksteet D.   Clerk [O.D.F.] 


19^  Noeember  1836. 
Sscoftn  DitisioN (J.D.M.)  * 

if^o.  20. — fciL  Campbell  McLaren,  Suspender^  r. 
Alexander  SrMERf,  RespondeiU. 

Prtfeess —  Competency — Suspension — Condusions-^^tV/  of  sua- 
peMion,  witkoHt  a  conchteion  fbr  suepeniion  of  the  littere  of 
ckaitge,  held  to  be  itiforr/taly  and  refused, 

A  bill  of  suspension  of  certain  Inferior  Court  de- 
erees,  concluded  thus : 

'*  The  comphuner  therefore  submits  that  he  is  entitled  to 
hdt'fe  the  proceedings  agsdnst  him  suspended,  because  the^  are 
altogether  irregular,  and  are  not  iil  co^f^frmity  with  the  provi- 
sion^ of  the  Statute.  For  these  and  other  reasolrfB  to  ht  pro- 
ported  kt  discussing  hereof,  the  conrplainer  has  no  doubt  that 
ybtor  Lordships  will  have  no  diMculty  in  granting  Um  Icftters 
of  suspettsioik  in  the  premises,  without  cautioti  or  consignation, 
fts  was  done  inf  the  cases  before  referred  ttf. — Herefore  the  com- 
plainer  beseeches  your  Lordships  to  recill  the  interlocutor  re- 
fusing the  first  bill  of  suspension,  and  to  grant  him  letters  of 
suspe/ision  in  the  premises,  without  caution  or  conngnation. 
Accor^g  to  justice,"  kc. 

tti  the  answers  to  the  bill,  it  was  contended,  that  it 
was  irregular  and  informal,  because,  while  it  set  forth 
in  the  introductory  part  of  its  narrative  certain  decrees, 
and  then  narrated  the  grounds  on  which  these  decrees 
were  all<eged  to  be  <<  ntiost  wrongously  and  unjustly^' 
pronounced,  there  Was  no  coiitilusion  that  the  letters 
6f  charge  ought  to  bte  susp^ndM.  It  was  argued,  that 
although  the  bill  were  passed,  the  letters,  to  be  ex- 
pede,  could  only  be  a  transcript  of  th^  bill,  and  conse- 
quently could  not  have  any  oonchision  sifspendive  of 
the  diligence. 

The  respondent  founded  on  the  case  of  Donald  r. 


Brownlee,  decided  in  the  Outer-House  by  Lord  Core- 
house.  January  1829,  reported  in  the  Jurist,  suprc^ 
Vol.  I.  p.  40. 

The  Lord  Ordinary  having  refused  the  bill,  the  sus- 
pender reclaimed,  but  their  Lordships  unanimously  ad- 
hered.    * 

Lord  Ordinary f  Meadowbank Act.  A.  M'Neill;    C.   F. 

Davidson,  W.S.,  Agent AU.  Dean  of  Faculty  (Hope),  Pa^ 

terson;  John  Oidlen,  W.S.,  Agent [J.D.M.] 


22d  November  1836. 
FiasT  Divi8i6!i/i— (G.D.F.) 
No.  2I.-^A]ii£S  C.  MACitA^,  Pursuer,  v,  Mas  MariX 
liB  MAistRt  MACftAi^  or  Hti^MAN  and  HusHand, 
Drfenders. 

Outlaw — Fugiiation — Reduction — feiitail — I^r6<;e3s — Held  that 
a  deed  of  entail,  executed  by  certairi  persons  in  virtue  of  a 
mandate  to  that  effiet,  granted^  by  a  party  at  .the  time  under 
aentehee  of  outlawry  and  fugitation,  pronounced  by  the.  Court 
of  Justiciary f  for  failing  to  appear  and  answer  for  the  crime 
of  murder,  was  not  liable  to  reduction  at  the  instance  of  his 
son  and  heir-at-law,  ^ 

.The  pursuer,  who  was  the  only  lawful  son  of  James 
Macrae,  for  some  time  proprietor  of  the  estate  of  Hoi* 
mains,  and  the  deceased  Maria  Cecilia  le  Maistre  Mac- 
rae, was  born  in  London  on  the  2d  of  January  1791. 
The  pursuer's  father,  on  1 3th  April  1790,  fought  a 
duel  in  the  neighbotu^hood  of  the  city  of  Edinburgh 
with  Sir  George  Ramsay  of  Banff,  Baronet,  who  was 
^hot  by  Mt  Macrae,  and  died  in  tonseijuettdfe  on  the 
16th  day  of  that  month.  Mr  Mactae  was  immediately 
afterwards  pursued  for  the  offence  and  crime  of  mur- 
der, on  criminal  letters  at  the  instidice  of  Dame  Eleanor 
Eraser,  relict  of  the  unfortunate  baronet,  and  Sir  Wil- 
liam Rateay,  brother-german  of  Sir  George,  as  also 
with  the  public  corfcourse.  Mr  Macrae  was  thereupon 
cited  upon  criminal  letters  on  26th  &{ay  1790,  cMictaJly, 
to  appear  before  the  Judges  of  the  Hign  Court  of  Jus- 
ticiary, and  there  stand  his  trial  for  the  crime  of  mur- 
der upon  the  26th  July  1790;  but  before  that  day 
arrived,  Mr  Macrae  absconded^  and  fled  from  Great 
Britain  to  France.  Accordingly,  the  records  of  the 
Court  of  Justiciary  of  that  date,  contain  the  Ibllowing 
sentence  of  outlawry : 

"  And  the  said  James  Macrae  having  been  oftentimes  called 
in  Court,  and  three  times  at  the  door  of  the  Court-house,  he 
failed  to  appear  to  underlye  the  law  for  the  crime  specified  in 
the  said  criminal  letters,  whereupon  His  Majesty's  Solicdtor- 
Oeneral  moved  that  sentence  of  fugitation  and  outlawry  be 
awarded  against  him ; — The  Lords  Commi^sionei^  of  Justidary 
decern  and  adjudge  the  said  James  Macrae  to  be  an  outlaw  and 
fugitive  from  his  Majesty's  laws,  and  ordain  him  to  be  put  tvhis 
Majesty's  horn,  and  all  his  moveable  goods  and  gear  to  be  esdieat 
and  inbrought  to  his  Majesty's  use,  for  his  contem^  and  diso- 
bedience in  not  appearing  this  day  and  place  in  the  hour  of  cause, 
t6  have  nnderlyen  the  law  for  the  crime  of  murder,  as  mentioned 
in  the  said  criminal  letters,  raised  against  him  thereailent,  as  he 
who  was  lawfidly  cited  to  that  effect,  and  ofttimetf  called  in 
Court,  and  three  times  at  the  door  of  the  Gourt-hot»e,  and 
fidling  to  appe^j*  as  said  is. 

(Signed)        "  Dav.  Dalrymple,  LP.D:* 

The  sentence  of  outlawry  and  fugitation  was,  on  the 
27th  July  1790,  the  day  after  it  was  pronounced,  fol- 
lowed up  by  letters  of  denunciation  at  the  instance  both  ' 
of  the  public  and  private  prosecutors ;  and  they  were 
duly  and  lawfully  executed  again^  Mr  Macrae  on  28th 
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July  1790,  and  recorded  the  next  day.  In  the  mean 
time,  Mr  Macrae,  who  was  then  residing  in  Paris,  pice- 
cnted,  on  8th  May  1790,  an  absolute  conveyance  of  his 
estate  of  Holmains  in  favour  oi  tfad  Earl  of  Glencairn 
and  Alexander  Young,  clerk  to  the  Signet,  and  the 
survivor  of  them,  and  their  heirs  and  assignees,  heri- 
tably and  irredeemably*  This  disposition  bore  to  be 
granted  for  cwtain  onerous  causes  and  considerations  $ 
but  it  was  a  disposition  in  trust  to  Liord  Glencaim  and 
Mr  Young  of  Mr  Macrae's  property,  for  the  use  and 
behoof  of  Mr  Macrae  the  truster,  and  his  heirs.  The 
disposition  was  recorded  14th  November  1792.  Mr 
Young,  as  the  survivor  of  the  two  disponees,  on  10th 
April  1793,  executed  a  subsequent  conveyance,  record- 
ed 14th  November  1793,  whereby,  for  the  eauses  there- 
in specified,  he  conveyed  the  estate  of  Holmains  to 
Charles  Doncombe,  S^oger  Pettiward,  and  John  Gus- 
tavus  le  Maistre,  barrister-at-law,  and  to  the  survivors 
or  survivor  of  them,  and  their  assignees.  That  con- 
veyance was  also  unqualified ;  but  in  (June,  Augi^sl 
and  September,)  1793,  with  the  consent  of  Mr  Macrae 
and  his  wife,  die  three  parties  above  mentioned  granted 
a  declaration  of  trust  and  obligation  to  denude  of  the 
trust  whenever  required  by  Mr  Macrae,  or  by  his  heifs 
or  disponees,  and  to  reconvey  the  lands  and  estate  tp  - 
him,  or  to  any  person  or  persons  having  right  from 
him  to  the  same.  They  farther  also  declared,  that  the 
trust  ^'as  vested  in  them  only  for  the  use  and  behoof 
of  Mr  Macnie  and  his  heirs  and  disponees.  Some  years 
after  the  date  of  the  declaration  of  trust  and  obligation 
to  denude,  the  trustees  by  disposition,  dated  in  Janu- 
ary and  February  1797,  conveyed  to  the  pursuer  and 
his  mother,  and  his  heirs  and  assignees  whomsoever, 
whom  failing,  to  and  in  favour  of  Mrs  Maria  Cecilia 
le  Maistre  or  Macrae,  and  her  heirs  and  assignees 
whomsoever,  heritably  and  irredeenlably.  A  real  bur- 
den was  also  created  by  the  same  deed  in  favour  of 
Miss  Flora  Omont,  who  then  resided  with  Mr  Macrae, 
of  an  annuity  of  £80  Steriing.  The  deed  contained 
the  usual  clauses,  and  one  dispensing  with  delivery, 
and  a  power  to  the  said  trustees,  and  the  survivors  or 
survivor  of  them,  to  revqke  or  alter  the  same,  upon 
proper  onerous  causes  and  considerations.  This  deed 
was  duly  ratified  by  Mr  Macrae  on  the  17th  of  Febru- 
ary 1797,  and,  along  with  the  ratification,  was  recorded 
6th  March  1798.  Of  Uie  same  date,  Mr  Macrae  like- 
wise executed  a  disposition  and  assignation  of  the 
estate  of  Holmains  to  and  in  favour  of  the  pursuer, 
whom  failing,  to  and  in  favour  of  Maria  Cecilia  le 
Maistre  or  Macrae,  and  her  heirs  and  assignees  whom- 
soever, heritably  and  irredeemably.  This  last  convey- 
ance, along  with  other  clauses,  contained  a  power  to 
revoke  or  alter,  as  Mr  Macrae  should  think  fit,  a  clause 
dispensing  with  delivery,  &G.,  and  the  deed  was  re- 
coitied  on  6th  March  1798. 

Subsequent  to  the  date  of  these  dispositions,  the  de- 
fender Mrs  Macrae  or  Hyndman  was  bom,  and  the 
trustees,  by  disposition  under  reversion,  dated  the  2d 
and  6tb  February  1805,  conveyed  to  her  certain  parts 
and  portions  of  the  estate  of  Holmains,  redeemable  by 
payment  being  made  to  her,  in  case  she  should  survive 
her  father,  of  the  sum  of  £5000  Sterling,  payable  to 
lier  at  the  first  term  of  Whitsunday  or  Martinmas  after 
his  death;  and  which  sum  of  £5000  Sterling,  by  a 


subsequent  mandate  granted  tq  th^  trustees  by  her  fa- 
ther, was  declared  to  be  in  full  of  all  that  she  could 
claim  or  demand  by  and  through  the  contract  of  mar- 
riage betwixt  her  parents,  after  her  father's  death.  This 
disposition  was  afterwards  ratified  and  confirmed  by 
Mr  Macrae. 

On  the  6th  May  1807,  Mr  Macrae,  the  pursuer's 
father,  granted  a  formal  maudate  to  the  trustees,  pro- 
ceeding on  the  narrative  of  the  disposition  granted  by 
them  to  the  pursuer  and  bis  mother  jointly,  and  to  his 
heirs  and  assignees,  and  also  the  subsequent  disposition 
and  assignation  granted  to  the  pursuer  as  an  individual, 
whom  fkiling,  to  his  mother,  and  her  heirs  and  assig- 
nees whomsoever,  by  his  father ;  whereby,  as  specified 
in  that  mandate,  for  the  more  effectually  accomplishing 
the  purpose  of  these  two  several  deeds,  and  for  other 
onerous  and  good  causes  and  considerations,  he  ap- 
pointed the  trustee?  not  only  to  alter  and  revoke  ^gC 
destination  contained  in  the  several  dispositions  to 
Holmains,  but  also  to  execute  and  deliver  a  disposition 
and  deed  of  entail,  containing  all  usual  and  necessary 
elai^ses  for  giving  and  disponing  in  strict  entail  the 
estate  of  Holmains,  to  and  in  favour  of  the  pursuer, 
his  only  son,  and  the  heirs  whomsoever  of  his  body, 
whom  failing,  the  said  Maria  le  Maistre  Macrae,  his 
only  daughter,  and  the  heirs  whomsoever  of  her  body, 
whom  failing,  to  any  perspn  or  persons  to  be  named 
by  the  said  Mr  Macrae,  in  any  nomination  or  other 
writ  to  be  executed  by  him  at  anytime  during  his  life; 
and  failing  of  such  nomination,  or  of  the  persons  so  to 
be  named,  to  the  nearest  heirs  and  assignees  whatso- 
ever of  the  said  Mr  Macrae.  In  consequence  of  these 
directions,  they,  on  7th  and  10th  March  1809f  executed 
a  strict  entail  of  the  estate  of  Holmains,  as  they  were 
directed.  In  terms  thereof,  they  continued  in  posses- 
sion of  the  estate  of  Holmains  until  Martinmas  1819^ 
which  was  the  last  term  immediately  preceding  Mr 
Macrae's  death,  who  died  on  the  I6th  January  1820; 
and  the  deed  of  entail,  was,  upon  33d  May  1820,  re- 
corded in  the  Register  of  Tailzies,  in  virtue  of  a  peti.^ 
tion  presented  to  the  Court  by  the  trustees. 

The  pursuer,  on  his  father^s  death,  entered  to  pos- 
session of  the  entailed  estate  of  Holmains,  on  which  the 
trustees  had  passed  a  base  infeftment  in  his  favour  while 
abroad.  He  obtained  an  Act  of  Parliament  for  selling,  to 
pay  off  debts  and  burdens  created  by  his  father,  and  pro- 
ceeded under  it  to  ascertain  the  amount  of  the  debt  and 
burdens ;  and  he  further  gkve  the  requisite  notice  to  the 
defenders  for  improvements  under  tlie  Act  10  Greo.  III. 

The  pursuer  brought  this  action  for  the  purpose  of 
re4ncing  the  several  qeeds  mentioned  in  the  narrative. 
The  defender  (and  her  husband)  appeared  to  support 
her  interest  in  the  entail. 

The  p\muerple€uled-^l.)  The  late  Mr  Macrae  hav- 
ing been  outlawed  by  sentence  of  the  Court  of  Justici- 
ary, and  this  sentence  of  outlawry  and  fugitation  having 
been  followed  up  by  letters  of  denunciation  at  the  in- 
stance of  both  the  public  and  private  prosecutors,  and 
these  letters  having  been  duly  executed  and  recorded,  he 
became  civUiter  mortuusy  and  lost  the  benefit  of  the  law 
of  the  country,  to  which  he  was  declared  a  fugitive  and 
a  rebel.  (2.)  An  outlaw  in  the  circumstances  stated, 
having  lost  and  forfeited  his  legal  person,  can  do  no 
act,  directly  nor  indirectly,  by  which  the  right  of  his 


30 


REPORTS.  OP  CASES  I^ECmEET 


November 


heirs  in  his  heritable  property  can  be  ii^ured  or  afflicted, 
and  he  can  grant  no  mandate  to  a  thin^  partyfi  to  exe- 
cute or  subscribe  any  deed  which  he  had  *not  the  legal 
power  of  executing  himself.  (3.)  The  criminal  pro- 
ceedings against  the  late  Mr  Macrae,  on  acaoiuit  of  the 
murder  of  Sir  Greorge  Ramsay  of  Banff,  deprived  him 
of  9II  right  in  and  to  his  heritable  estate  in  Scotland ; 
and  the  different  deeds  executed  by  him  were  invalid, 
to  the  effect  of  depriving  his  heirs  of  the  right  which 
had  opened  to  th^,  so  long  as  the  sentence  of  out- 
lawry was  unrecalled.  (4.)  The  trust-deed  executed 
In  favour  of  Lord  Glencaim  and  Mr  Young,  being  exe- 
cuted subsequent  to  the  crime  of  which  the  late  Mr 
Macrae  was  accused,  and  in  consequence  of  which  he 
was  declared  an  outlaw  and  a  fugitive,  could  not  have 
the  effect  of  preserving  to  him  a  right  to  the  estate  of 
Holmains,  or  of  validating  the  deed^  subsequently 
e^lecuted  by  his  directions  with  regard  to  the  fee  of 
thai  estate.  (5.)  Where  a  property  is  disponed  in 
trust  for  the  benefit  of  an  individual  and  his  heirs,  the 
trustees  are  merely  the  representatives  of  those  indivi- 
duals as  their  separate  rights  emerge.  (6.)  The  plea 
of  homologation  does  not  apply  to  this  deed  of  entail 
now  under  reduction,  in  the  circumstances  of  the  case. 

The  defenders  pleaded — ( 1 .)  The  deed  of  entail  under 
reduction  is  ex  facie  a  formal  and  effectual  entul.  (2.) 
The  sentence  of  outlawry  against  Mr  Macrae  did  not 
in  any  way  affect  his  right  to  the  fee  of  the  estate*  It 
merely  operated  as  a  forfeiture  of  his  moveables,  and 
of  his  liferent  interest  in  his  heritable  estate.  Besides, 
Mr  Macrae  having,  before  he  was  cited  on  the  criminal 
letters,  conveyed  his  estate  to  Lord  Glencaim  and  Mr 
Young,  and  having  been  feudally  divested  of  the  fee 
prior  to  the  outlawry,  it  would  not  have  been  compe- 
tent at  any  rate  to  object  to  the  subsequent  deeds  which 
are  under  reduction,  on  the  ground  that  they  are  struck 
at  by  the  outlawry.  (3.)  The  entail  has  been  homo- 
logated by  the  pursuer.  (4.)  It  is  jtu  tertii  to  the 
pursuer  to  found  upon  the  supposed  infringement  of 
the  rights  of  the  Crown. 

The  Lord  Ordinary  (Moncreiff)  ordered  cases  to 
himself,  and  in  reporting  to  the  Court,  on  19th  No- 
vember 1833,  he  subjoined  the  following  note: 

"  It  would  be  proper  to  report  this  case  to  the  Court  on  ac- 
count of  its  peculiarity  and  admitted  novelty.  But  the  Lord 
Ordinary,  though  he  has  carefully  considered  the  ai|^ment, 
both  in  a  very  foil  hearing,  and  in  the  revised  oases,  thinks  it 
proper  to  report  the  cause,  without  at  present  expressing  any 
opinion ;  because  it  will  be  seen,  that  he  was  the  counsel  who 
was  privately  consulted  by  the  pursuer  in  1820,  and  that  some- 
thing in  the  argument  turns  on  the  nature  and  effect  of  that  con- 
sultation. The  only  observation  he  has  to  make  is,  that,  when 
it  is  ascertained  that  the  sentence -of  the  Justiciary  was  followed 
by  denunciation  of  the  deceased  as  an  outlaw,  duly  recorded,  if 
the  case  of  the  defenders  were  to  depend  entirely  on  the  pro- 
position in  law,  anxiously  and  confidently  maintained  by  them 
ui  this  case,  that  such  an  outlaw  is  under  no  other  or  diiferent 
disability,  from  the  performance  of  legal  acts,  than  that  which 
^attaches  to  a  person  denounced  on  letters  of  horning  for  a  civil 
debt,  he  should  think  that  it  involved  a  question  of  very  great 
importance.  He  is  not  at  present  prepared  to  assent  to  the 
doctrine.  But  the  case  may  not,  and  probably  does  not,  depend 
on  that  point." 

The  Court,  on  advising,  ordered,  additional  cases  on 
the  nature  and  effects  of  outlawry  and  fugitation,  pro- 
nounced by  the  Court  of  Justiciary  against  Mr  Macrae, 


in  relation  to  the  deed  of  eatail.  In  the  mutual  cases, 
the»  parties,  in  detadting  the  history  of  the  law  on  this 
subject,  were  at  issue  with  regard  to  the  effects.  The 
history  of  the  la#  is  so  very  fully  stated  in  the  opinion 
of  Lord  Medwyn,  given  in  to  the  Court,  that  it  appem 
unnecessary  to  repeat  it.  ^  '  " 

The  case  was  debated  several  times  before  the  whole 
Court ;  and  in  the  written  and  oral  pleadings,  tjie  points 
principally  insisted  in  by  the  pivsuer,  were :  (1 .)  That 
in  a  state  of  outlawry,  a  party  is  emitter  martuug ;  the 
legal  existence  of  the  outlaw  is  at  an  end,  and  the  law 
neither  recognises  him,  nor  any  act  done  by  him  while 
unrelazed,— -and  this  the  consequence  oi  his  hawig  no 
persona  standi^ — of  his  incapacity  to  be  examined  as 
a  witness, — of  suing  or  being  sued, — or  6(  demanding 
bail, — of  holding  a  feu,  or  of  seeking  theuid  -of  the 
Statute  1701, — and  of  hi»  having  forfeited  the  rights 
of  a  British  subject.  (2.)  .A  fugitated  party  was  main- 
tained to  be  in  the  situation  of  one  who  had  suffered  the 
capitis  diminutio  maxima,  (3.)  On  the  other  hand, 
that  there  was  always  a  marked  and  decided  distinction 
between  the  effects  of  a  criminal  sentence  and  civil  re- 
bellion. A  party  at  the  honfwas  not  disqualified  from 
appearing  in  any  shape  in  a  CoiUrt  of  Justice,  whether 
pursuer,  defender,  or  witness  (Chahners,  30th  July 
1627 ;  Sup.  237), — ^nor  from  holding  a  feu,  nor  from 
applying  for  baiC  or  the  benefit  oi  the  Act  1701 ;  and, 
further,  he  retained  every  privilege  of  a  suluect,  with 
the  exception  of  being  liable  to  b^^deprived;  of  personal 
liberty.  (4.)  On  these  principles,  the  jus-Aponendi 
was  denied  the  outlaw.  (5.)  That  under  th^  dedara- 
tions  and  provisions  of  the  Statute  168^,  c  !32,  "  tliat 
it  shall  be  lawful  to  his  Majestifs  subfects  to  tailzie  their 
lands  and  estate,  and  to  substitute  heirs  in  their  tailzies," 
Mr  Macrae  was  excluded,  and  was  incapable  of  validly 
presenting  a  petitftn  to  the  Court  to  interpone  its  au- 
thority to  the  registration  of  an  entail. 

The  defenders  mainiained-^l.)  Tftat  by  the  law  of 
Scotland,  there  is  no  forfeiture  of  the  heritable  estate^ 
except  where  doom  of  forfaulture  has  been  pronounced 
upon  a  proof,  which,  in  the  Court  of  Justiciary,  must 
be  led  in  presence  of  the  party  accused.  (2.)  That 
the  liferent  escheat,  or  liferent  profits  of  the  heritable 
estate,  fall  to  the  superior  only  in  the  case  of  fpntu- 
macious  disobedience  of  the  King's  letters,  which  is 
ascertained,  1«^  by  the  party  having  been  denotmoed  ; 
and,  2dy  by  having  remained  year  and  day  «inrelaxed. 
(3.)  That  by  the  old  law,  and  down  to  20  Geo.  II., 
the  effects  of  denunciation  were  precisely  the  same  up- 
on a  homing  for  a  civil  cause,  or  upon  a  sentence  of 
fugitation.  (4.)  There  is  no  doubft  that  a  eonvicted 
criminal,  left  for  execution,  has  power  to  execute  deeds 
affecting  his  heritage,  provided  it  is  not  liable  to  chal- 
lenge on  the  head  of  deathbed — Fount.  I,  643^  20th 
December  1709-  Craig  1,  11.  ^5.)  Th^  law  of  Eng- 
land, with  the  exception  of  its  holding  an  <Hit]«wry  fbr 
treason  or  felony  equipollent  to  a  coiwiction  (the  law  of 
Scotland  not  regarding  fugitationeven  to  be  apresumption 
of  guilt),  coincides  with  the  law  of  Scotland  very  nearly, 
Blackstone  3,  19,  and  4,  24.  (6.)  The  petition  for 
registering  the  entail  was  good,  m  respect  it  was  pre- 
sented by  the  trustees  who  acted  for  behoof  of  the  heics 
of  entaili  not  for  Mr  Macrae. 

As  the  summons  of  reduction  in  this  case  <Ud  not 

1. 1 


1636.] 


IN  THE  COURT  OF  SESSION,  &c. 


31 


call  for  redtrction  ofthdfielitioii  to  the  Court  for  ^ai^ 
rant  to  r^Mer  the  entail)  nor  for  induction  of  the  de- 
li veranoe  of  the  Court  diereon,  the  pursuer  brought  a 
supplenientaary  action  to  challenge  the  viJidity  or  re- 
gularity of  the  registiation,  proceeding  on  the  same 
grouncis  as  those  contained  in  the  original  reduction,  al« 
ready  detailed.  The  question  which  was  submitted 
for  the  cpn^deration  of  the  Second  Division,  did  not 
contain  any  allusion  to  the  oljection  taken  in  this  ul- 
terior point,  nor  in  reference  to  the  plea  of  homologa- 
tion raised  by  the  defenders.  In  these  circumstances, 
and  as  the  judgment  of -the  Court  embraced  merely  the 
principle  of  law  deducible  from  the  fact  of  fugitatioii» 
it  is  unnecessary  to  eneamber  the  case  with  this  fur- 
ther argument. 

The  Coort  being  divided  in  opinion,  they,  on  11th 
July  1834^  sent  the  following  question  for  the  con- 
sideration of  the  Judges  of  the  Second  Division  and 
permanent  Lords  Ordinary : 

*'  Whether  the  deed  of  entail  executed  by  Mr  Dunoombe 
and  others,  by  mandate  of  6th  May  1807,  from  the  late  Mr 
Macrae,  then  under  sentence  of  outlawry  and  fugitadon  by  thfi 
High  Court  of  Justiciary,  for  /ailing  to  appear  to  answer  to  an 
indictment  for  murder,  be  li^I^le  to  reduction  at  the  instance  of 
his  son,  the  pursuer,  his  heir-at-law?" 

The  following  opinion  was  returned  by  Lord  Med- 
wvn: 

*'  BeAre  considering  the  question  as  to  the  effect  of  a  sentence 
of  outlavnr  and  iiigitation  by  the  High  Court  of  Justiciary,  for 
&nii^  to  appear  to  ans^r  to  an  indictment  for  murder,  it  may 
be  useful  to  advert  to  what  has  been  established  in  other  coun- 
tries aa  die  consequences  of  a  similar  proceeding.  It  seems  to 
be  the  natoral  result  of  those  principles  wMch  bind  society 
together,  that  submission  to  the  law  demands  from  the  law  the 
reciprocal  duty  of  protection ;  whereas  disobedience  to  the  law, 
and  rejection  of  its  authority,  relieves  from  this  obligadon,  and 
leaves  the  outlaw  beyond  the  pale,  and  copsequently  the  protec- 
tion, of  the  law.  '  Mercy  was  never  extended  to  the  outlaw:' 
be  was  said  to  bear  '  a  wolf's  head ;'  and,  Uke  the  wild  beast 
to  whom  he  was  diinpared,  he  was  slain  whenever  he  approached 
t)ie  haunts  of  human  kind.  He  was  also  emphatically  termed, 
*  The  friendless  man' — one  who  had  forfeited  his  country,  who 
had  lost  the  countenance  of  his  kinsmen,  and  the  protection  of 
his  king.  He  had  broken  the  compact  which  united  him  to 
Mciety.  Every  hand  might  be  raised  to  strike  him }  none  to 
revenge  his  fall.  This  was  the  state  of  the  law  at  one  time  in 
Norway,  in  Denmark  and  Jhitland;  in  Saxony,  in  the  Empire, 
in  most  nf  the  States  of  Italy,  and  probably  in  other  countries. 
It  is  of  more  importance  to  us  to  observe,  that  it  was  so  also 
among  the  Anglo-Saxons ;  and,  according  to  Craig,  '  Illud  t»- 
raen  de  pace  domini  regiMjfraeta,  licet  ex  Anglo- Saxonum  r^gum 
ststutia  desoeiideret,  tenaciasime  Conqusstor  retiauit.'  It  was 
by  a  law  of  Edward  the  Confessor,  which  was  adopted  among 
the  Norman  laws^  and  confirmed  afrer  the  Conquest,  that  where 
an  offender  does  not  appear, '  utlagabit  eum  Rex  verbo  oris  sui. 
Si  vero  postea  repertus  fiierit  et  retineri  possit  vivus,  regi 
reddatur,  vel  caput  ejus  si  se  defenderit,  /vpmvm  enim  gent 
eapvt.  Et  base  est  lex  communis  et  generalis  de  omnibus  utla- 
gatis.'  This  addition  is  made  beoauae  the  law  itself  b  applica- 
ble to  an  offence  against  the  church,  De  fractione  pacia  ecdesin, 
when  it  is  followed  up  by  resorting  to  the  civil  power.  For 
these  severe  consequaices  were  the  result  of  civil  offences,  as 
well  as  e<xlesiaBtical,  but  of  course  in  those  cases  only  where 
the  party  had  been  guilty  of  felony.*  '  An  outlawed  felon  was  said 
to  lave  eapmt  htpimum^  and  might  be  knodced  on  the  head  like 
a  wolf  by  any  one  that  should  meet  him,  because,  having  re- 
nounced all  law,  he  was  to  be  dealt  with  as  in  a  state  of  nature.' 
It  arises  from  this,  that,  in  England,  in  prosecutions  for  offences 
s«ainst  the  person,  such  as  murder,  orassult,  or  rape,  the  indict- 
ment still  bewi  that  the  violence  has  been  oommitted,  as  even 


in  t^e  Hatter  case  it  is  said  to  be,  '  on  and  upon  one  A.  J.  spins- 
*  ter,  in  th^e  peace  pf  God,  and'of  our  said  lord  the  king,'  as  be- 
ing the  only  persons  whose  safety  from  injury  the  law  was  bound 
to  protect,  or  to  avenge  its  infraction.  The  law  continued  in 
this  state  till  the  beginning  of  the  reign  of  Edward  III.,  when 
*  it  waa  rescued  by  the  Judges,  for  avoiding  of  inhumanity  and 
effusion  of  Christian  blood,  that  it  should  not  be  lawful  for  any 
man  but  the  Sheriff  only  (having  lawful  warrant  therefor)  to 
put  to  death  any  man  outiawed,  though  it  were  for  felonie.* 
The  original  severity  of  the  law,  however,  still  remained  in  one 
case ;  the  case  of  judgment  being  given  aoainst  a  defendant  upon 
B  preemunire  facias :  *  he  was  put  out  of  the  king's  protection, 
and  might  have  been  slain  by  any  man,  without  any  danger  of 
law.  But  Queen  Elizabeth  and  her  Parliament,  liking  not  the 
extreme  and  inhuman  rigour  of  the  law  in  that  point,  did  provide 
that  it  should  not  be  lawful  for  any  person  to  slay  any  one,  in 
any  manner^  attainted  in  or  upon  a  praemunire.'  But  though  an 
outlaw  is  now  thus  iar  protected,  yet,  if  he  has  been  indicted 
for  a  capital  offence,  and  does  not  appear,  and  is  outlawed,  this 
'  amounts  to  a  conviction  of  the  crime,  as  much  as  if  he  had 
been  actually  found  guilty  by  the  verdict  of  a  jury.  And  if  |ke 
be  subeequentiy  taken  and  committed  to  prison,  the  justices  of 
goal-delivery  may  award  any  execution  against  him.'  '  In  mis- 
demeanours inferior  to  felony,  the  consequences,  though  not  so 
penal,  are  highly  serious,  and  generally  more  severe  than  would 
be  inflicted  for  the  crime  of  which  the  outlaw  stands  accused  or 
convicted :  but  it  does  not  indeed  operate  as  a  conviction  of  the 
offence,  for  the  party  may  be  afterwards  tried  and  convicted ; 
but  it  operates  aa  a  conviction  for  the  contempt  in  not  answer- 
ing. It  subjects  the  party  to  forfeiture  of  goods  and  chattels, 
the  loss  of  profits  of  real  estates,  and  restraint  of  liberty.  In 
consequence,  it  does  not  materially  differ  from  those  which  ensue 
on  civil  process.'  It  was  after  the  barbarous  doctrine  was  re- 
jected that  an  outlaw  was  beyond  the  protection  of  the  law, 
that  the  process  of  outlawry  was  by  the  law  of  England  applied, 
in  the  case  of  misdemeanours  as  well  as  in  civil  actions,  as  the 
punishment  generally  applicable  *  for  a  contempt  in  avoid- 
ing the  execution  of  the  process  of  the  King's  Court.  In  civil 
actions,  however,  it  is  rather  in  the  nature  of  a  process  to  com- 
pel the  defendant  to  submit  to  the  jurisdiction  of  the  Court. 
If  outlawed  upon  mesne-process,  he  may,  on  putting  in  and  per- 
fecting bail,  or  entering  an  appearance,  reverse  the  outlawry,  as 
of  course :  if  upon  final  process,  he  may  reverse  the  outlawry 
upon  payment  of  the  debt  and  costs.'  If  he  does  not,  he  is  liable, 
as  in  cases  of  contempt  in  misdemeanours,  to  forfeiture  of  goods 
and  chattels,  the  loss  of  profits  of  real  estates,  and  restraint  of 
liberty.  '  Besides  the  forfeiture,  the  outlaw  is  incapable  of 
suing  in  any  action  for  redress  of  any  injury,  and  of  sitting  on  a 
jury  to  try  any  issue ;  but  he  may  be  ^owed  to  give  evidence 
as  a  witness,  though  not  to  try  as  a  juror ;  and  he  may  make  a 
will,  and  appoint  executors,  by  whom  the  outlawry  may  be  re- 
versed, if  the  proceedings  are  defective ;  and  he  may  sit  in  the 
House  of  Commons  as  a  member.'  Such  appear  to  be  the  rules 
of  the  law  of  England  as  to  outlawry,  and  they  have  been  ad- 
verted to,  in  the  first  instance,  as  affording  a  not  uninteresting 
or  unuseful  introduction  to  the  consideration  of  the  principles 
and  practice  of  our  own  kw  on  this  subject,  and  illustrative  of 
the  different  views  which  have  been  adopted,  in  some  respects, 
by  the  laws  of  the  two  countries,  as  well  as  of  the  points  in 
which  they  agree.  In  discussing  this  matter,  great  industry  and 
antiquarian  knowledge  have  been  exerted  by  the  counsel ;  but 
the  subject  is  not  exhausted.  In  both  countries,  the  origin  of 
the  doctrine,  as  might  be  expected,  is  to  be  found  in  cases  of 
felony  where  the  accused  declines  to  appear  and  abide  his  trial ; 
the  consequence  of  which  was,  that  with  us  he  was  declared  a 
rebel.  Originally,  the  person  accused  required  to  be  four  times 
summoned,  and  it  was  only  on  his  fiulure  to  appear  at  the  fourth 
court  that  he  was  declared  fugitive.  This  tedious  process  came 
in  time  to  be  abridged,  and  '  it  was  enacted,  that,  in  processes 
before  the  Justiciar,  the  second  summons,  instead  of  the  fourth, 
shall  be  peremptory ;  so  that  if  the  person  summoned  appeal 
not  on  the  second  summons,  he  shall  be  put  to  the  horn,  as  wad 
in  use  formerly  on  the  fourth  summons.'  Then  the  diet  of 
compearance  is  nuuie  peremptory  by  1584,  c.  140,  and  not  with 
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continuation  of  days.  It  never  was  a  rule  of  our  law,  asH  was 
in  England,  that  the  non-appearance  of  the  accused  was  to  be 
held  such  a  proof  of  his  guilt,  that  it  was  to  supersede  the  ne- 
cessity of  a  trial  for  the  offence,  if  he  should  afterwards  be  found 
within  the  kingdom.  The  consequences  of  a  sentence  of  out- 
lawry, or  putting  to  the  horn,  were  '  as  a  punishment  of  his 
contumacy  and  rebellion*  (so  it  is  construed)  '  in  disobeying 
the  will  of  the  king's  letters,  which  order  him  to  appear  and 
underlie  the  law.  In  contemning^  this  injunction,  he  is  held  to 
have  cast  off  his  idlegiance  as  a  subject,  and  to  have  entered 
into  a  state  of  rebellion  to  the  law  and  the  sovereign  of  the  land/ 
At  the  same  time,  it  seems  at  one  period  of  our  law  to  have 
been  held,  that  being  at  the  horn  for  the  crime,  and  remaining 
long  unrelaxed,  was  sufficient  evidence  of  guilt,  where  no  de- 
fence was  set  up ;  so  that  the  production  of  the  letters  of  horn- 
ing is  often  the  only  evidence  laid  before  the  assize  ;  as,  for  in- 
stance, this  is  the  course  adopted  in  the  case  of  William  Cun- 
ninghame  (1 5th  December  1601),  and  of  George  Trumbill 
(23d  August  1608).  The  object  of  outlawry  is  to  compel  the 
accused  to  appear,  or  to  drive  him  out  of  the  country,  by 
putting  him  out  of  die  protection  of  the  law.  This  form  was 
even  adopted  by  the  Court  of  Session,  and  that  so  late  as  1741, 
in  a  complaint  against  Alexander  Newlands  for  subornation  of 
peijury.  He  had  absconded,  and,  as  no  criminal  trial  could  pro- 
ceed against  him  in  absence,  the  question  occurred,  under  what 
certification  the  Court  coidd  ordain  him  to  appear.  On  a  search 
of  precedents,  the  Court,  on  the  narrative  that  he  had  been 
searched  for  and  not  found,  granted  warrant  to  ordain  him  to 
appear  under  pain  of  rebellion  and  being  put  to  the  horn ; 
wherein  if  he  failed,  that  they  would  denounce  him  his  Ma- 
jesty's rebel,  and  put  him  to  the  horn,  and  escheat  and  inbring 
his  moveable  goods  for  his  Majesty's  use,  for  his  contempt  and 
disobedience.  This  case  is  reported  both  by  Kilkerran  and  Karnes. 
When  a  criminal  was  fugitive  or  at  large,  the  usual  course  came 
to  be  to  cite  him,  upon  criminal  letters,  to  come  and  find  eaution 
to  appear  to  underlie  the  law ;  and  fiiiling  his  doing  so,  the  mes- 
senger is  authorised  to  declare  him  a  rebel,  and  put  him  to  the 
horn.  The  effect  of  this  was  to  authorise  his  apprehension,  so  as 
to  place  him  at  the  bar  o^i  the  day  of  triaL  The  form  by  indict* 
ment  was  the  privilege  of  the  Lord  Advocate,  and  used  where  the 
criminal  was  already  in  custody.  In  the  case  of  criminal  let- 
ters, if  the  party  accused  did  not  appear,  the  Court  declared  him 
an  outlaw  and  fugitive,  and  his  moveable  goods  to  be  escheat. 
Even  where  a  criminal  charge  was  not  specifically  ascertained 
against  any  one,  but  being  suspected  of  being  guilty,  he  had 
been  required  by  the  Secret  Council  to  appear  '  and  answer 
to  sic  things  as  sould  be  laid  to  his  cl^irge ;'  if  he  disobeyed 
this  charge,  letters  were  then  granted,  with  the  advice  of  the 
Secret  Council,  charging  the  party  to  appear  on  a  certain  day, 
'under  pain  of  rebellion,  and  putting  of  him  to  the  home; 
and  gif  he  failzies  therein,  the  said  day  being  bypast,  to  de- 
nounce him  rebel,  and  put  him  to  the  home  and  escheat.*  As 
an  example  of  this,  reference  may  be  made  to  the  proceedings 
against  James  Earl  of  Murray  (1st  August  1565),  who  is  ac- 
cordingly denounced  rebel  on  tne  6th  for  not  obeying  this  charge ; 
as  well  as  to  the  proceedings  against  the  Earl  of  Morton,  Lord 
Lindsay,  and  their  accomplices  in  the  murder  of  Rizzio  (8th 
June  1566).  The  proceedings,  as  there  given  from  the  Privy 
Council  records,  are  highly  instructive.  This  form  of  proce- 
dure was  put  an  end  to  by  15S5,  c.  13,  in  ordinary  cases  abo- 
lishing '  letters  to  compear  super  inquirendis^  or  to  enter  their 
persons  in  ward,  or  to  do  anie  deed  under  the  pains  of  treason 
or  rebellion ;  and  in  case  of  failzie,  denunce  without  calling  or 
cognition  tane  of  before.'  Horning  was  applied  in  all  cases  of 
disobedience  to  the  King's  letters.  Thus,  by  Statute  1584,  c. 
140,  it  was  provided,  that  the  prosecutors,  who  were  obliged 
to  find  caution  to  follow  out  their  accusation,  should  further 
find  caution  not  to  enter  the  Court  with  more  than  the  number 
prescribed  in  the  Act  1555,  c.  41 ;  and  the  accused  in  like  man- 
ner, in  finding  caution  to  appear,  is  fdso  to  find  caution  not  to 
have  a  greater  number  of  friends  than  law  admits,  which  were 
four  for  the  pursuer,  and  the  defender  to  have  six,  to  come  into 
Court  along  with  him ;  and  if  they  appear  with  a  greater  num- 
ber, *  their  soverties  sail  be  unlawed,  as  gif  they  had  not  com- 


peirad,  and  they  sail  be  adjudged  fogitire  fira  the  law,  and  pat 
to  (he  hofi^,  9nd  th^  esdheit  inbri>dit ;'  a|id,  in  like  manner, 
those  exceeding  the  legal  number  are  to  be  denounced  as  rebels 
I  for  their  contemption,'  and  registration  in  the  books  of  Ad- 
jommal  is  sufficient.  We  never  admitted  of  any  criminal  pro- 
secution before  the  Justiciar  against  an  absent  party,  except  to 
a  limited  extent,  for  certain  species  of  treason,  by  1540,  c.  69. 
But  in  trials  for  treason  before  the  Parliament,  lu  a  Court  of 
judicature,  tlie  ci|se  was  different.  If  the  party  accused  fiuled 
to  appear,  sentence  iras  pronounced  at  the  fourth  Court  against 
the  accused,  as  if  he  hsd  been  present  to  defend  himself,  and 
convicted  notwithstanding  his  absence.  I  may  refer  to  the  pro- 
ceedings against  the  last  popish  archbishop  of  St  Andrews, 
and  other  adherents  of  Queen  Mary,  after  her  escape  from  the 
CSastie  of  Lochleven.  They  did  not  appear,  but  seatenoe  is 
gi yen,  that  they  hjive  committed  treason,  that  they  have  forfeit- 
ed their  lands  and  moveable  goods  to  the  King,  Uiat  their  dig- 
nities, names,  and  memories  are  for  ever  to  be  extinct,  and 
'  they  to  underlye  the  pane  of  treassone  and  jugt  punishment 
destinatt  of  the  law  of  the  realme,  for  the  causae  fbrsaid.'  It 
is  a  historical  fiust,  that  the  archbishop,  having  afterwards  been 
taken  prisoner  in  the  Castle  of  Dumbarton,  Vas  hanged  at  Stir- 
ling on  1st  April  1570,  in  consequepce  of  the  above  sentence, 
without  any  new  trial ;  strictly  according  to  law,  but  almost  a 
solitary  e^^ample  of  its  being  enforced,  and  probably  arising  out 
of  the  strong  political  and  religious  feelings  which  then  perse- 
cuted the  unforti^nate  prelate.  The  same  course  was  followed 
in  the  case  of  Lord  Maxwel}.  He  was  summoned  before  Par- 
liament, and  condemned  in  absence,  for  treason.  He  was  at 
that  time  abroad.  The  proceedings  are  instructive.  Tlie  sum- 
mons is  first  found  relevant  by  the  Lords  of  the  Articles.  It  h 
then  brought  before  Parliament,  and  again  found  relevail.  The 
evidenee  is  then  produced  and  minutely  set  do^n,  and  then 
doom  is  pronounced.  Having  return^  to  this  conntry,  he  was 
apprehended  in  Caithness,  and  executed  at  Edinburgh  on  18th 
May  1613,  by  warrant  from  the  Privy  Council,  under  the  for- 
mer sentenoe.  Outlawry  was  not  employed  with  us  as  a  means 
ni.  compelling  a  defender  to  appear  in  a  civil  process.  Origi- 
nally, this  was  by  attaching  his  moveablas  till  be  found  caution 
to  appear  and  answer  in  jmlgment ;  and  this  whether  he  with- 
drew ftom  the  jurisdiction  of  the  judge  or  not*  He  waa  then 
to  be  summoned  thrfc  times,  and  foiling  his  appeamiee,  he  was 
ttnlawit  for  the  expenses  of  the  defender ;  if  he  was  absent  at 
the  fourth  summons,  his  moveablea  or  land.  If  the  plea  regarded 
itf  were  put  into  the  pursuer's  hands.  But  letters  of  homing, 
and  of  course  outlawry,  came  to  be  employed  in  dvil  proeesses, 
the  history  of  which  has  not  been  well  traced  in  our  law.  Per- 
haps the  earliest  notice  of  it  b  to  be  found  in  an  Act  in  the  middle 
of  the  15th  century,  devised  by  onr  churchmen,  to  give  greater 
effect  to  their  decrees.  They  had  by  this  Ume  obtidned  a  con- 
siderable extent  of  jurisdiction  in  civil  causes,  but  thdr  only 
form  of  either  enforcing  the  appearance  of  the  defender,  or  com- 
pelling implement  of  their  decree,  was  by  excommunication, 
1426,  c  86.  This  sentence  was  at  an  early  period  enforced  by 
caption,  issued  by  the  bishop  himself,  if  the  law  of  Robert  III. 
c.  6,  be  authentic,  but  this  was  now  to  be  issued  by  the  King. 
But  by  1440,  o.  112,  it  was  provided,  that  if  the  d^enders 
'  were  fugitive,  and  had  lands  and  gudes,  they  should  be  ar- 
rested and  prysed  as  for  other  debts ;  and  if  they  have  no  lands 
or  gudes,  tiiey  shall  be  put  to  the  King's  home.'  The  Act  is 
to  endure  till  the  next  Parliament.  By  another  Act  of  the 
same  Parliament,  1440,  c  80,  also  a  temporary  Act,  the  form  is 
set  down  for  compelling  a  defender  to  compear  before  the  King 
and  Council  for  any  cause  ^^Jf  he  fails  to  appear  at  the  three 
first  diets  of  eompearanee,  he  is  condemned  in  acertain  sum  of 
expenses  to  the  pursuer,  and  an  unlaw  to  the  King.  If  he  con- 
tinue absent,  the  pursuer  was  to  be  put  in  possession  of  his 
lands,  if  it  was  a  pursuit  for  them,  or  his  moveables,  till  these 
fines  and  unlaws  were  paid,  and  Uien  he  might  be  heard ;  and 
'  gif  he  has  no  lands  or  goods,  then  sail  he  be  outlawed  and 
put  to  the  King's  home.*  If  this  form,  even  in  the  case  of  one 
without  lands  or  goods,  ever  was  in  fbroe  to  compel  appeaimnoe, 
this  oould  only  have  been  for  a  short  period ;  for  about  this  time 
we  adopted  the  form  of  process  from  the  Boomui  law  of  giving 
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decreet  in  absence.  TInfl  was  at  least  as  early  as  the  end  of 
tlie  14tli  century.  Probably  the  oldest  jadxdal  record  in  this 
eoontry  which  has  been  preserred,  is  to  be  found  in  the  bui^h 
court-books  of  Aberdeen ;  and  there  aie  instances  there  as  early 
as  7th  July  and  9th  September  1399,  where  the  defender,  not 
appearing  at  the  fourth  diet,  the  pursuer  leads  bis  proof,  and 
the  Court  decides  upon  it  in  absence.  The  same  course  is  fol- 
lowed on  10th  October  and  Idth  October  1476,  in  civil  pro- 
cesses before  Parliament.  See  Acta  Dom.  Cone,  of  these  dates. 
It  was  now  unnecessary  to  continue  any  form  for  compelling 
appearance  in  a  civil  action ;  at  the  same  time  when  appear- 
ance was  necessary,  this  was  the  only  compulsitor,  llius,  a 
reference  having  been  made  to  the  oath  of  die  opposite  party, 
be  fiuled  to  appear.  He  is  again  summoned  to  appear  to  depone 
under  pain  <^  rebellion  and  putting  to  the  horn ;  and  after  he 
has  deponed,  he  is  to  enter  his  person  in  ward  in  Blackness 
Castle,  for  the  contemption  of  the  King's  authority,  under  pain 
of  rebellion  and  putting  to  the  horn.  Acta  Aud.  May  16, 
1474,  p.  S3.  Witnesses  in  a  cause  having  failed  to  appear,  are 
wanied  to  ward  their  persons  in  Blackness  Castle,  and  to  com- 
pear on  the  day  to  ^hich  the  cause  is  continued,  under  the  pain 
of  rebellion.  Acta  Aud.  July  8, 1476,  p.  41.  Parsons  of  inquest 
being  on  oath,  and  originally  witnesses  of  the  &ct  they  were  to 
find  by  their  verdict,  when  tried  and  convicted  of  error,  were 
held  worthy  of  pumshment,  as  in  a  case  of  perjury,  and  there- 
fore they  eoold  not  appear  by  procurators,  but  were  bound  to 
appear  personBlly ;  if  they  Ikiled  to  compear,  they  were  ordained 
again  to  be  summoned  under  pain  of  rebellion.  Acta  Audit. 
July  90,  1476,  p.  56.  As  yet  we  do  not  find  horning  or  letters 
of  four  forms  used  to  compel  implement  of  decree  given  against 
a  defender  in  a  dvil  process,  llie  first  trace  of  this  in  our  law 
is  1535,  c  9,  where  a  defender  had  been  ordained  by  the  spi- 
ritual court  ad  faehtm  prttttandum,  and  process  of  cursing  had 
issued  on  this  decree,  and  he  lay  under  the  process  for  forty 
days,  for  '  non-doing  or  fulfilling  of  any  Act  or  dede ;  in  that 
ease,  the  persons,  their  creditors,  sail  haue  letters  in  the  first, 
secMtd,  third  and  fourth  forms,  according  to  the  ordinares  let- 
ters of  cursing,  and  this  Act  alwajes  to  be  na  prejudice  to  them 
that  likes  to  taJce  captions.'  Hitherto  the  dmgence  against  a 
defender  was  by  poinding  of  his  moveables  or  apprising  his  land, 
or  by  an  act  of  warding  within  burgh,  or  caption  on  a  decree 
of  a  spiritiial  court.  The  application  of  homing  to  enforce  a 
decree  adfaetum  prtntmuhtm^  with  all  its  consequences,  if  con- 
temned, was  a  reasonable  extension  of  this  originally  criminal 
process,  as  obedience  must  always  have  been  within  the  power 
of  Ae  party,  and  disobedienee  implied  a  contempt  of  the  royal 
authority.  A  ferther  and  most  important  step  was  made  by 
1551,  c  7,  whereby,  if  a  person  remained  a  year  under  a  sen- 
tence of  cursing,  or  communicates  when  he  is  excommunicated, 
his  moyeables  are  escheated,  '  providing  always,  that  they  at 
whose  instance  they  are  denounced  Cursed  for  sums  of  money, 
for  folfilling  any  deed,  sail  be  first  satisfied  and  paid  of  all  sums 
or  other  things  that  they  may  craue,  by  virtue  of  the  said  let- 
ters of  cursing,  of  the  said  esdteit  goods.'  Thus,  homing  came 
to  enforce  decrees  of  the  dmrcb  courts,  not  ad  factum  ptes$tandum 
only,  but  fin-  payment  of  a  debt  after  the  proper  ecclesUsfiod 
coaapidaitor  had  been  despised  for  a  certain  term ;  and  it  was 
under  the  equitable  proviso,  ^at  the  forfeiture  on  account  of 
the  contempt  of  the  royal  authority  should  be  quafified  with  the 
burden  of  paying  the  debt,  which  it  will  be  found  did  not  at  first, 
nor  for  some  time,  follow  as  the  efifect  of  homings  on  decrees 
of  the  civil  Courts.  This  was  one  of  those  improvements  for 
which  the  common  law  of  most  countries  was  indebted  to  the 
cfaurduBen,  and  their  study  of  the  equitable  rules  of  the  dvil  and 
canon  laws.  At  this  time,  as  is  weU  known,  the  church  courts 
tfaroaghoBt  Europe  generallji^  and  most  certainly  in  this 
country,  had  acquired  a  jurisdiction  in  every  civil  case  winch 
could  be  broBght  under  mala  ftdet^  or  made  a  case  of  con- 
sdence,  or  where  the  contract  was  fortified  by  an  oath ;  so  that 
much  cf  what  was  purely  dvil  process,  was  disposed  of  in  these 
Courts,  for  which  this  efl^ual  mode  of  enforcement  had  been 
provided,  wUdi  secured  payment  to  the  creditor  on  ndiose  dili- 
fjanoe  the  ovdawry  had  proceeded.  It  thus  appears  how  im- 
portant and  valuable  aa  addition  was  here  made  to  oar  law,  for 
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the  recorery  of  debts  and  folfilment  of  pecuniary  obligations. 
By  1555,  c.  55,  churchmen  are  no  longer  to  be  liable  to  hom- 
ing for  the  aids  granted  to  the  Crown  by  Parliament.  It  ap- 
pears that  it  had  been  customary  to  levy  these  by  this  form  of 
diligence,  by  what  law,  or  when  introduced,  I  do  not  know. 
After  the  Reformation,  the  Act  1572,  c.  53,  was  passed,  which 
required  the  Lords  of  Coundl  to  direct  letters  m  all  die  four 
forms,  charging  the  exconnnunicate  persons,  remaining  so  for 
forty  days,  to  satisfy  the  sentence  or  decreet  pronounced  against 
them,  under  the  pam  of  rebellion.  It  is  generally  said,  that  an 
important  change  took  place  in  the  execution  following  on  de- 
crees, by  an  Act  of  Sedemnt,  passed  by  the  Court  of  Session, 
(Kames*  Law  Tracts,  p.  360.  Ross,  Vol.  i,  p.  273,)  '  the  King's 
Majesty  sittand  in  judgment,*  (March  23, 1582,)  on  the  narrative, 
that  execution  was  onen  filtrated  by  simulate  and  false  alien- 
ations of  their  lands  and  gudes  by  defenders ;  and  therefore  it 
enacted,  '  that  letters,  as  weil  of  homing  as  poynding,  the  ane 
nocht  prejudidal  to  the  other,  sail  be  directed  at  the  will  and 
pleasure  of  the  parde  obtainer  of  the  decreet,  quhidder  the  same 
be  given  upon  liquidate  sumraes,  or  that  the  execution  thairof 
utherwayes  consist  in  facto*  Tlus  Act  of  Sederunt  was  radfied 
two  years  afterwards  DV  Parliament.  1584,  c.  139.  If  the  charge 
to  obey  the  decree  was  disobeyed,  even  if  the  decree  was  to  make 
payment  of  a  sum,  which  the  party  had  no  means' of  doing,  he  was 
declared  a  rebel,  which  is  the  only  certification  in  the  letters  of 
homing,  and  he  was  liable  to  all  the  consequences  of  that 
sitnadon.  But  it  seems  pretty  dear  firom  1579,  c.  75,  which 
authorised  the  register  of 'homings,  and  required  their  registrar 
don  by  the  Sheriffs,  within  their  Sheriffdoms  within  fifteen 
da5rs  of  denundadon,  that  homings  were  executed  at  that  dme 
for  sums  of  money,  and  on  fiiilure  to  pay,  the  party  was  put  to 
the  horn,  and  Ms  escheat  fell ;  and  it  was  by  this  Act  first  pro- 
vided, that,  in  process  following  on  a  decree  of  the  dvil  court, 
the  creditor  was  to  be  paid  his  debt  out  of  the  goods  escheated, 
with  the  officer's  expenses,  the  contempt  of  the  royal  authority 
having  been  previously  alone  regarded.  It  was  not  dll  1592, 
c.  145,  that  dris  obKgadon  to  satisfy  the  creditor  was  imposed 
upon  the  donator  of  the  escheat,  or  the  intromitter  with  the 
escheat  goods.     By  a  series  of  Statutes  fi-om  1593,  c.  181,  to 

1612.  c.  7,  the  Court  of  Session  was  directed  to  issue  letters  of 
honung  in  the  present  form  upon  a  single  charge,  on  decrees  of 
inferior  Judges ;  and  by  an  Act  of  Sederant,  23d  November 

1613,  letters  of  homing  on  their  own  decrees  were  also  to  be 
given  on  a  single  charge.  In  this  discussion  as  to  horning  in 
civil  process,  I  have  been  led  away  somewhat  from  the  proper 
object  of  inquiry, — the  effect  of  dedaring  one  an  outlaw,  and 
putting  htm  to  the  horn.  When  it  is  recollected,  that  in 
criminal  causes  the  nature  of  the  crime  makes  no  difference  on 
the  outlawry,  and  the  offender  being  fugidve  is  not  held,  as  in 
England,  an  acknowledgment  of  guilt ;  but  the  Court  more  pro- 
perly considers  only  the  disobedience  of  the  dtadon  and  con- 
tempt of  the  royal  authority,  and  that  the  consequence  is  the 
same,  whether  he  is  dted  for  murder  or  for  the  most  petty  de- 
linquency, the  offence  in  all  being  the  same ;  we  would  naturally 
expect,  that,  when  the  same  form  came  to  be  applied  to  disobe- 
£ence  of  a  charge  upon  letters-executorial  in  the  King's  name, 
that  the  contempt  being  the  same  the  consequences  should  be  the 
same  also.  The  warrant  contains  the  same  certification  in  civil 
as  well  as  criminal  process :  in  the  latter,  as  in  criminal  letters, 
it  ordains  the  messenger  '  that,  incondnent  thereafter,  ye  de- 
nounce him  our  rebel,  and  put  him  to  die  horn,  escheat  and 
inbring  all  his  moveable  goods  and  gear  to  our  use  for  bis  con- 
tempt and  disobedience ;'  and  the  letters  of  homing  on  a  charge 
to  pav  or  perform,  grant  warrant  to  charge,  *  under  pain  of 
rebelbon  and  putting  of  them  to  the  horn,  wherein,  if  they 
failaie,  that,  incontinent  thereafter,  ye  denounce  them  our  rebels 
and  put  them  to  the  horn,  and  escheat  and  inbring  all  their 
moveable  goods  and  gear  to  oar  use,  for  their  contempdon.*  It 
cannot  make  the  slightest  difference,  that,  in  the  above  instances, 
the  party  charged  is  at  once  declared  a  rebel  on  disobedience, 
by  the  messenger,  on  the  warrant  and  authority  of  the  letters ; 
and  that,  as  in  the  case  of  a  trial  by  indictment,  this  sentence 
is  more  solemnly  pronounced  by  the  Court  before  which  he  was 
summoned  to  appear.     In  both  the  authority  is  the  same,  it  is 

Vol.  IX.— No.  III. 


34 


REPORTS  OF  CASES  DECmED 


[November 


the  royal  authority  directed  in  the  one  case  to  messengers,  as 
Sherifis  in  that  part,  authorising  them  to  discharge  this  branch 
of  judicial  duty  in  a  certain  event ;  and  in  the  other,  it  is  the 
exercise  of  the  same  authority  inherent  in  the  Court,  and  con- 
ferred at  its  institution,  and  for  which,  accordingly,  there  neither 
is,  nor  is  required  to  be,  in  the  libel  any  special  warrant.  Ac- 
cordingly, when  Sir  George  Mackenzie  observes,  in  treating  of 
the  effects  of  outlawry  for  a  crime,  that  a  person  at  the  horn  is 
said  non  habere  personam  standi  in  judicio,  he  distinctly  adds, 
'  nor  puts  our  law  any  distinction  between  dvil  and  criminal 
cases ;  Crim.  P.  ii,  L  19,  §  /» ;  and  he,  in  effect,  lays  down 
the  same  law  in  another  of  his  works,  in  his  Observations  on 
12th  Pari.  Jas.  6.  c.  147,  p.  273,  anent  the  Escheat  of  Rebels: 
'  Though  the  Act  of  Parliament  specifies  only  crimes,  yet  I 
conceive  that  all  rebellion  is  comprehended  under  the  word 
crimes ;  for  in  all  cases,  even  for  civil  rebellion,  not  only  may 
the  thesaurer  seal  till  caution  be  found,  but  even  the  Lords 
of  Session  will,  upon  a  bill,  allow  the  sealing  of  the  rebel's 
^oods  at  the  donator's  instance,  till  caution  be  found;'  and 
It  will  be  observed,  that  when  Spottiswood,  Stair,  Bankton, 
and  Erskine  discuss  the  effects  of  homing  on  the  status  or 
property  of  the  party,  it  is  in  their  Institutes  of  our  civil  law, 
and  when  they  arise  out  of  civil  cases ;  and  they  never  hint 
at  any  different  effects  from  what  would  occur  in  a  criminal 
case,  from  which  this  form  of  process  was  unquestionably 
adopted.  In  the  following  case  the  two  are  expressly  assimi- 
lated, and  this  doctrine  is  assented  to  by  the  judgment  of  the 
Court.  '  Though  sentences  of  forfeiture  upon  probation  of 
the  crime  are  drawn  back  to  the  date  of  committing  thereof, 
yet  the  declaring  a  person  fugitive  infers  only  contempt  in  not 
compearing,  conform  to  the  will  of  the  letters,  upon  which 
nothing  faUs  but  the  single  escheat  and  the  liferent,  if  the  rebel 
continue  year  and  day  unreleased,  as  in  the  case  of  denunciation 
upon  horning.'  Holburn,  Mor.  p.  4774.  Stair  (B.  4,  t.  47, 
§  9,)  mentions,  as  the  only  exception  from  the  usual  effects  of 
hornings ;  '  homings  directed  against  witnesses,  or  havers  of 
writs  to  be  produced  ad  probandum  ;*  disobedience  there  is 
not  to  infer  rebellion  ;  and  the  homing  is  to  be  followed  out 
by  caption.  When  outlawry  was  in  England  adopted  in  dvil 
process  to  enforce  appearance  in  Court,  or  to  compel  obe- 
dience to  the  orders  of  Court,  it  has  been  already  noticed 
that  this  was  subsequent  to  the  time  of  Edward  III.,  when  some 
of  the  harsher  features,  inddent  originally  to  the  situation  of 
an  outlaw  upon  a  criminal  proceeding,  had  been  softened,  and 
it  never  was  made  use  of  as  a  means  of  enfordng  a  judgment. 
With  us,  however,  it  was  different ;  no  change  had  taken  place 
upon  the  effects  of  outlawry,  when  it  was  adopted  as  a  means 
to  enforce  payment  or  performance ;  hence  the  difference  as  to 
its  effects  in  the  two  countries.  No  doubt  there  was  something 
very  harsh  that  the  same  effects  should  follow  oh  being  fugitive 
on  account  of  a  criminal  offence  inferior  only  to  treason,  and 
disobedience  of  a  charge  to  pay,  not  *  out  of  contempt  of  the 
King's  authority  and  command,  but  because  they  are  either  not 
able  to  perform,  or  supinely  negligent  and  ignorant  of  the  de- 
nunciation and  registration;'  Stair,  B.  4.  t.  47,  §  9;  and  this 
hardship  became  the  more  glaring,  according  as  this  mode  of 
enfordng  implement  came  to  be  extended  and  applied  to  other 
cases  than  those  in  which  it  was  originally  adopted.  Accord- 
ingly, it  appears,  that,  in  tlie  Parliament  1567,  among  the  other 
matters  referred  to  the  Lords  of  the  Articles,  one  was  to  con- 
sider, '  that  horning  is  made  ane  comone  paine,  without  respect 
of  causes.'  Thomson's  Acts,  Vol.  iii,  p.  44.  But  by  the 
marking  on  the  margin  of  the  record,  nothing  seems  to  have 
been  done.  It  appears  that  the  suggestion  had  been  to  dis- 
tinguish between  '  them  that  wilfully  passes  to  the  borne 
and  lyes  thereat,  and  them  that  passes  to  the  home  for  liqui- 
dat  sumes,  and  them  that  passes  at  the  home  and  enters  in 
the  girth.;  1567,  c  25,  Vol.  iu.  p.  30.  By  1579,  c.  13,  which 
first  appointed  denounced  homings  to  be  registered,  each  Sheriff 
is  to  make  out  a  catalogue  of  such  rebels,  and  affix  it  on  the 
market  cross  and  tolbooth,  before  each  of  the  .three  head 
Courts :  and  he  is  to  send  a  copy  of  this  catalogue,  '  with  a 
brief  note  of  the  causes  for  whilk  they  are  denundt,  to  the  trea- 
surer.'   But  this  does  not  imply  that  any  distinction  was  made 


between  the  effects  of  rebellion  in  a  criminal  or  dvil  case,  for 
its  object  is  declared,  that  the  party  complainer  may  be  paid 
'of  his  just  debt  with  the  offidar's  expenses  of  the  readiest 
and  first  end  of  the  escheat.'  The  same  matter  was  again 
brought  before  the  Parliament  which  met  in  1581 ;  for  the  Act 
9  of  that  year,  referring  to  the  former  commission  to  the  Lords 
of  the  Articles,  again  remits  this  matter  in  the  very  same 
terms,  and  in  the  same  three  heads  as  before.  VoL  iii.  p.  214. 
These  remits,  as  well  as  some  other  considerations,  make  me 
hesitate  in  adopting  the  usual  opinion  as  to  the  object  and  effect 
of  the  Act  of  Sederunt  1582,  already  adverted  to,  that  it  first 
authorised  the  use  of  letters  of  four  forms  to  enforce  decrees 
for  debt ;  and  I  am  rather  inclined  to  hold,  that  the  alteration 
introduced  was  the  very  important  one,  that  execution  was  to 
be  competent  both  against  die  person  and  the  goods;  the  one 
without  prejudice  to  the  other.  When  a  debtor  was  denounced 
rebel  and  put  to  the  horn,  and  he  entered  his  person  in  ward, 
conform  to  the  said  letters,  no  diligence  .could  be  done  against 
his  goods  or  lands ;  and  it  was  only  dedded  in  1558,  that  war- 
rant will  be  given  to  poind  the  moveables,  and  apprise  the 
heritage,  provided  the  debtor  in  such  a  case  be  first  put  to 
liberty.  Pen.  Nov.  1558,  Galbraith  v.  Edinghen.  Balf:  p.  392, 
c  28.  But,  be  this  as  it  may,  it  appears  that  nothing  had 
followed  upon  the  proceedings  already  noticed  in  1581.  Nay, 
the  Act  1592,  c.  146,  for  the  punishment  of  recdpters  of  tray- 
tors  and  rebels,  distinctly  places  intercogununers  with  the  one 
or  the  other  class  on  the  same  footing,  and  their  punishment  is 
to  suffer  '  the  same  paine  for  quhilk  they  are  for&ulted  or  put 
to  the  home :'  And  further,  the  Act  1598  shows,  that  no  dis- 
tinction was  yet  made  as  to  any  dass  of  rebels,  and  that  '  the 
haill  homers  within  the  kingdom'  were  treated  in  the  same  man- 
ner: Thomson's  Acts,  Vol.  iv.  p.  174;  the  Sheriffs  were 
not  even  now  to  send  a  note  of  the  causes  for  which  they  were 
denounced,  but  the  same  consequences  followed  on  their  re- 
bellion in  whatever  cause.  Accordingly  we  find  it  equally  a 
point  of  dittay  to  reset  and  supply  a  rebel  at  the  hom  for  a 
dvil  cause  as  for  a  criminal  act.  Thus,  on  the  12th  March 
1605,  (Pitcairn,  VoL  ii.  p.  542,)  Ringan  Armstrong  and  Will. 
Armstrong  are  tried,  among  other  causes,  for  this  offence,  and 
the  Act  referred  to  is  plainly  the  Act  1540,  c.  97,  because  the 
penalty  is  stated  in  the  indictment  to  be  death  and  the  confis- 
cation of  moveables ;  and  the  persons  said  to  have  been  resetted 
were  rebels,  and  at  the  hom  for  not  making  redress  and  pay- 
ment  in  terms  of  a  decree  given  by  the  Warden  of  the  West 
Marches  in  a  court  of  redress  at  Dumfries,  29th  December  1587. 
The  Act  1612,  c.  3,  unquestionably  made  the  first  distinction  in 
our  law  between  those  at  the  horn  for  contempt  in  a  dvil,  and 
those  in  a  criminal  process ;  and  when  by  this  law  it  was  en- 
acted, that  it  should  be  no  defence  to  the  accused  that  the  per- 
son slain  by  him,  or  mutilated,  was  at  the  hom  for  a  civil  cause, 
and  when  this  distinction  was  thus  made  between  this  situation 
and  the  homidde  of  one  at  the  horn  for  disobeying  a  dtation  to 
underlie  the  law  for  a  crime,  we  may  surely  lay  it  down,'inde- 
pendently  of  the  evidence  from  the  proceedings  in  Parliament 
above  referred  to,  that  hitherto  at  least  there  was  no  difference 
as  to  any  of  the  consequences  between  the  two.  But  to  con- 
sider more  particularly  the  consequences  of  outlawry,  Isl,  As 
it  affects  the  stattis ;  and,  2d,  The  property  of  the  party  out- 
lawed. I.  As  to  the  stcUus  of  the  party  denounced  as  a  rebel 
or  outlaw,  he  '  hath  not  personam  standi  in  judicio  either  as 
pursuer  or  defender,'  Stair,  3,  3,  §  15 ;  or,  as  Erskine  says, 
*  he  is  not  personable ;  or,  in  other  words,  he  cannot  appear 
judicially  in  any  other  court,  dther  as  pursuer  or  defender ;' 
Ersk.  2,  5,  §  60.  This  naturally  results  from  disobedience  to 
the  royal  authority ;  for  he  cannot  be  entitled  to  claim  the  as- 
sistance of  the  courts  of  that  sovereign  whose  mandate  he  con- 
temptuously despises,  either  in  prosecution  of  his  rights,  or  in 
defence  against  wrong.  Nay,  even  his  person  is  not  under  the 
protection  of  the  laws,  so  that  they  cannot  be  resorted  to  to 
punish  even  his  murderer,  for  they  take  cognisance  only  of 
ofiences  of  those  who  are  subject  to  them.  Although  it  is 
said  that  the  rebel  is  civiliter  mortuus^  that  amittit  legem  terriB  ; 
yet,  when  these  expressions  are  defined,  they  import  nothing 
more  than  thi;),  that  he  is  repelled  '  ab  agendo  et  defendendo ;' 
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Stat.  1596.  Thomson,  Vol.  iv.  p.  174  :  it  Is  never  said  he  can 
do  no  act  or  deed  which  will  bind  himself  or  his  heirs.  A  rebel, 
then,  while  unrelaxed,  cannot  pursue  (Balf.  p.  296,  c.  12,  July 
7,  1532)  or  defend  in  any  cause,  (Balf.  p.  294,  c.  2,  Feb.  II, 
1563.  Cromhiet;.  Duguid,  Dec.  1749,  M.  10,162) ;  insomuch, 
that  the  wife  of  a  rebel  who  is  conjunct  fiar  in  the  lands,  can- 
not defend  for  her  own  interest,  because  she  cannot  be  au- 
thorised by  her  husband,  *  quhilk  he  cannot  do  by  ressoun  of 
the  homing.'  Hence  it  was  necessary  for  Lady  Morhame,  the 
wife  of  Mr  Archibald  Douglas,  who  was  accused  of  accession 
to  Damley's  murder,  to  obtain  a  special  authority  to  pursue 
all  actions  by  herself  or  others  in  her  own  name  only,  re- 
garding her  own  property.  1581,  c  78.  Thomson's  Acts. 
That  a  person  accused  of  a  crime,  fugitated,  and  put  to  the 
horn,  is  repelled  ab  agendo,  not  on  account  of  the  crime,  but  of 
the  rebellion — ^the  contempt  of  the  royaL  authority  in  disobeying 
the  summons,  will  still  farther  appear  fi'om  this,  that  *  ane  beand 
criminalUe  accusit  and  convict  for  theft,  may  nevertheles  call 
and  persew  for  spuilie  of  guids  and  geir  pertaining  to  him,  19th 
May  1574,  John  Cristisone.*  Balf.  290,  c.  2.  In  order  to  en- 
able a  person  at  the  horn  either  to  pursue  or  defend  himself, 
it  was  necessary  to  obtain  letters  of  relaxation,  and  this  either 
in  a  criminal  or  dvil  process,  and  whether  he  has  been  put  to 
the  horn  for  a  civil  or  criminal  cause  ;  so  true  is  it,  '  that  our 
law  puts  not  any  distinction  on  this  matter  between  civil  and 
criminal  cases.'  Thus,  in  the  case  of  Patrick  Dunbar,  22d 
June  1599,  the  Justice  found  no  process  at  the  instance  of  the 
private  pursuer,  he  being  at  the  horn  for  slaughter.  Hume,  ii. 
270.  On  6th  November  1607,  John  Forbes  is  placed  at  the 
bar  for  sbnghter.  He  had  been  at  the  horn  for  not  appear- 
ing to  imderlye  the  law  for  this  crime«  and  a  commission 
had  been  granted  to  apprehend  him.  The  advocate  produces 
the  dittay  with  the  letters  of  homing.  The  pannd  produces 
a  letter  <^  relaxation,  and  claims  the  right  of  being  tried  as  the 
King's  free  suhject,  in  respect  of  the  relaxation.  Pitcaim,  Vol. 
ii.  p.  532.  Archibald  Earl  of  Angus  having  raised  a  reduction 
of  his  forfeiture,  the  Queen's  Advocate  alleged  that  he  could 
not  stand  in  judgment  to  pursue,  because  he  was  put  to  the 
horn,  tin  he  show  relaxation.  His  prolocutor  accordingly  pro- 
duces a  relaxation.  March  15,  1542.  Thomson's  Acts,  Vol.  ii.  p. 
424.  When  the  process  of  forfeiture  was  instituted  in  Parliament, 
and  the  accused  fiuled  to  appear,  in  order  to  prevent  any  attempt 
afterwards  to  rescind  the  sentence  to  be  pronounced  in  absence, 
<«  the  ground  that,  being  at  the  horn,  the  party  was  not  safe  to 
appear,  it  was  customary  for  the  King's  Advocate  to  produce  a 
relaxatioOy  although,  of  course,  not  applied  for  by  the  accused 
himself.  Thus,  in  the  proceedings  against  the  Archbishop  of 
St  Andrews,  and  various  other  friends  of  Queen  Mary,  '  and 
sicklyke  the  said  advocat  producit  letters  gevin  under  our  sov- 
rane  lordis  signet  dewlie  execut,  relaxand  all  the  foirsaidis  per- 
sonia  above  writtin  fra  the  process  of  homing  led  upoun  thame, 
and  every  ane  of  thame,  for  quhatsumever  causs  bygane,  sim 
that  tibai  might,  without  ony  feir,  compeir  and  defend  in  the 
said  causs.'  August  18,  15^.  Thomson^s  Acts,  Vol.  iii.  p.  47. 
A  similar  procedure  takes  place  in  the  summons  of  treason 
against  John  Commendator  of  Aberbrothock,  and  other  Hamil- 
tons.  October  21,  1579.  Thomson's  Acts,  Vol.  iii  p.  125. 
The  relaxations  produced,  it  will  be  observed,  are  from  the 
ptrooesa  of  homing  for  whatsoever  cause  or  occasion ;  for  it 
was  as  necessary  to  obtain  a  relaxation  from  a  homing  on  a 
dvfl  process  as  in  a  criminal  pursuit,  the  effects  being  the 
same  in  both.  Stair  says :  '  the  Lords  do  likewise  relax  par- 
ties who  are  incarcerated  and  not  able  to  find  caution,  to 
give  them  pertmunn  standi  injudicio,  to  the  effect  that  their 
cause  may  be  discussed  while  they  are  in  prison.'  B.  4,  t.  47»  § 
II.  It  is  in  this  chapter,  entitled  '  Letters  Executorial  of  De- 
creets :'  he  is  treating  of  the  '  effects  of  homing,  whereby  de- 
creets and  others  above  mentioned  (that  is,  decrees. of  regis- 
tration) attain  their  end.'  Ibid.  §  9.  Hence  Balfour  says,  (p. 
993,  c  90)  'Letters  of  horning  beand  execute  against  ony 
persoun,  and  he  denuncet  rebel,  and  put  to  the  horn  for 
not  fulfiling  of  ane  decrete  given  aganis  him,  the  samin  sould 
be  ftuspenifit  to  ane  certain  day,  and  the  persomi  put  to  the 
horu  refauct  thfirfra,  he  findand  cautioun  to  obey  and  fulfil  the 


said  decrete  in  all  punctis;  6th  Feb.  1534.'  And  accordingly 
the  style  is  given  in  these  words  at  the  end  of  letters  of  suspen^ 
sion :  '  and  if  the  said  coraplainer  be  already  denunced  rebel, 
and  put  to  our  horn  for  the  cause  foresaid,  that  ye  messengers- 
at-arms  pass  to  the  mercat-cross  of  and  there,  in  our 

name  and  authority,  relax  him  therefrae,  receive  him  to  our 
peace  again,  and  deliver  to  him,  or  any  other  in  his  name, 
the  wand  thereof,  and  that  ye  cause  registrat  the  said  suspen- 
sion and  relaxation  >vithin  fifteen  days  next  after  he  bees  re- 
laxed, conform  to  the  Act  of  Parliament.'  Dallas,  p.  446.  In 
order  to  entitle  a  party  to  raise  an  action  for  annulling  a  horif- 
ing,  'he  must  suspend  and  relax  himself;  but  the  Lords  re- 
solved, if  the  cause  of  horning  was  so  great  as  the  pursuer  was 
not  able  to  find  caution,  that  they  would  grant  suspension  and 
relaxation  super  juratoria  cautione.*  Thomson  v,  Ramsay, 
November  II.  1609;  Mor.  10,151.  So  firmly  was  this  fix- 
ed,  that  in  a  declarator  of  the  Laird  of  Foulis*  liferent  es- 
cheat, the  gift  being  granted  on  divers  hornings,  and  some 
were  used  to  support  the  dedarator,  and  another  produced 
to  debar  the  defender  a  defendendo,  '  the  Lords  found  that  he 
ought  to  be  relaxed  or  ever  he  could  be  heard  to  propone  im- 
probation,  seeing  horning,,  albeit  it  was  contained  in  the  gift, 
yet  it  was  not  used  by  the  pursuer  to  recover  declarator  there- 
on, but  only  to  debar  him ;  14th  June  1626.'  Mor.  10,155. 
It  may  be  worth  while  to  notice  that  it  was  the  same  in  the  case 
of  a  person  excommunicated.  B^  the  Canon  Law  it  is  laid 
down,  '  Rqus  in  qualibet  parte  litis  excommunicationem  contra 
actorem  objidens  auditur.'  Decret.  Greg.  lib.  ii.  t.  25,  §  12. 
With  regard  to  defenders,  however,  the  rule  is  thus  ^iven: 
'  Quia  postulasti  a  nobis,  utrum  excommunicatus  in  judido 
stare  possit ;  Respondemus  quod  conveniri  potest ;  et  debet  per 
alium  respondere  in  judido :  Ne  videatur  de  sua  nuiUtia  com- 
modum  reportare.'  Lib.  ii.  t.  25,  §  7.  But  when  we  adopted  from 
the  Roman  law  the  form  of  a  decree  in  absence^  this  distinction 
was  unnecessary ;  and  accordingly  with  us,  while  an  excommuni- 
cated person  may  not  pursue,  '  and  na  person  is  holden  of  the 
law  to  mak  answer'  to  him,  hot  gif  he  pldses  to  do  other  ways  ;* 
Balf  p.  289,  c.  1.  Stat.  1443,  c.  7 ;  neither  can  a  person 
cursit  and  excommunicate,  defend  in  any  action  or  cause. 
Balf.  p.  294  c.  1.  On  this  ground  an  objection  is  taken  against 
a  summons  at  the  instance  of  Ellen  Lady  Grahame^  that  she 
was  then  under  the  sentence  of  cursing  i  The  Lords  Auditors 
'  finds  the  exception  of  avale,  and  therefore  decemis  the  sum^ 
mons  of  the  said  Elene  to  be  of  nane  effect,  force,  nor  strenth 
at  this  tyme.'  May  13  and  October  12,  1474.  Acta  Audit, 
pp.  34,  36.  If  a  person  cursit  and  excommunicated  has  an 
objection  to  the  caption  which  issued  on  this  sentence,  he  may 
suspend  without  relaxation,  as  he  is  yet  not  declared  a  rebel, 
and  he  is  necessarily  defending  himself  against  bsing  so  declared ; 
25th  Jan,  1541.  Balf.  p.  290,  c.  1.  In  England  *an  excom- 
municated person  cannot  sue  any  action,  real  or  personal,  but 
he  may  be  convened  and  must  defend ;'  Coke,  Vol.  i.  p.  133  ; 
because  there  no  decree  is  given  in  absence,  and  therefore 
his  delinquency  against  the  church  would  operate  as  a  de- 
fence and  supersedere  of  all  civil  process,  if  the  same  rule 
were  observed  as  with  us.  But,  besides,  an  outlaw  not  being 
entitled  to  come  into  the  King's  Court  to  daim  the  au- 
thority of  the  laws  to  enforce  his  rights  or  defend  against 
wrongs,  the  same  consequence  with  us  followed,  as  we 
have  seen  attended  the  situation  of  an  outlaw  in  England, 
ut  gerehat  caput  lupinum  ;  and  his  death  or  mutilation  was  no 
point  of  dittay  cognizable  by  our  Courts ;  and  it  is  undoubtedly, 
tme  that  here,  too,  no  difference  was  made,  whether  he  was 
fugitive  and  declared  a  rebel  for  an  atrodous  crime,  or  was  at 
the  horn  for  not  making  payment  or  performance  of  a  decree  in 
a  dvil  action.  How  this  barbarous  state  of  matters  arose  has 
been  already  noticed :  While  all  the  consequences  of  outlawry 
in  felonies  remained  in  full  force,  the  same  procedure  was  in 
Scotland  adopted  in  civil  process,  and  no  restriction  or  limita- 
tion was  introduced :  Whereas  in  England  it  was  not  till  after 
the  Judges  modified  the  consequences  of  outlawry  in  felony, 
that  the  form  was  applied  to  dvil  process :  so  that  the  singular 
and  barbarous  effects  upon  the  personal  safety  of 'a  party  out- 
lawed never  took  place  there  in  civil  process.     That  it  did  sa 


36 


REPORTS  OF  CASES  DECIDED 


[November 


in  Scotland,  is  too  truly  shown  by  unquestionable  public  docu- 
ments. At  the  debate  a  remarki&le  case  was  referred  to  from 
the  records  of  our  criminal  court,  where  it  was  pleaded  and  re- 
cognised that  the  slaughter  of  a  rebel  at  the  horn  was  not  a 
point  of  dittay.  In  a  feud  between  the  Maxwells  and  the  Cricfa- 
tons,  which  long  disturbed  the  county  of  Dumfries,  Douglas  of 
Drumlanrig,  who  iblXowed  the  banner  of  Lord  Malwell,  killed 
Crichton  of  KirkpatricV.  Douglas  was  brought  to  trial  by 
Crichton*8  heir  for  murder,  andjueaded  in  defence  that  Crichton 
was  a  rebel,  and  at  the  horn  at  the  time  of  his  deaths  and  there- 
fore that  he  was  not  liable  to  punishment  for  the  death  «f  one 
who  was  out  of  protection  of  the  law.  This  defence  was  sus- 
tained, 24th  September  1512.  Pitcaim's  Trials,  Vol.  i^  page 
79.  In  caasequence  of  this  trial  a  convention  of  the  Estates, 
or  perhaps  eiUy  the  Secret  Council,  was  induced  to  consider 
the  state  of  the  law  as  to  this  matter,  and  passed  an  Act  which 
is  entered  in  the  Books  of  Adjournal,  to  define  this  privilege, 
so  that  it  was  only  to  apply  to  the  slaughter  of  a  rebel  at  the 
time  of  apprehending  him ;  and  if  he  be  apprehended  and  kept 
safe  twenty^our  hours  after  his  apprehension,  *it  shall  not 
be  lawful  to  the  keeper,  apprehender,  or  any  other  person,  to 
slay  him,  but  such  shall  be  reputed  manslayers.'  Pitcaim,  Vol. 
i.  p.  80.  This  restriction  of  the  power  of  putting  a  rebel  to  death, 
when  he  vraa  safely  secured  in  custody,  proved  by  his  remaining 
therefor  twenty-four  hours,  shows  what  previously  was  the  law  as 
to  killing  a  rebel,  and  which,  even  after  the  passing  of  this  Act, 
ivas  left  broad  enough  to  protect  such  a  case  as  that  which  was 
brought  against  Douglas  of  Drumlanrig.  This  Act,  1  have  no 
doubt,  hf^  regard  only  to  rebels  under  criminal  proceedinga. 
But  tJie  above  is  not  ike  only  case  where  sudi  a  defence  was 
sustained.  Mackenzie  (Vol.  ii.  page  104)  mentions  a  case 
where  it  was  found,  '  that  the  kiUing  of  such  as  are  at  the 
horn  for  slauchter  or  other  crime,  is  not  criminal,  January 
1600,  Guthrie  i^ainst  Jardine;*  and  he  further  holds,  (page 
105,)  that  to  kill  a  person  at  the  horn  out  of  private  revenge, 
would  infer  no  punishment  according  to  the  received  maxim, 
bannito  oociao  per  tsimtcuni,  occukn$  fion  reputaiur  homicida. 
The  same  law  is  pleaded  in  another  case  which  was  also  tried 
in  1600;  *  Robert  Auchmowtie  for  the  slauchter  of  James 
Vaudiope  in  singular  combat,  on  19th  April  last.'  The  defence 
was,  that  James  was  the  Bang's  rebel,  *  put  to  the  home  for 
non-compeiranoe  to  answer  to  his  Migestie,  and  the  counsall, 
for  the  tressonabel  reset  of  a  rebel,*  the  letters  of  homing  being 
executed  22d  February  1596.  June  5,  1600.  Pitcaim,  Vol. 
ii.  piM^e  113.  The  answer  is,  that  the  homing  is  and  was 
null  uom  the  beginning,  and  was  so  declared  by  the  Lords 
of  Council  and  Session  in  May  last.  Although  the  decree 
settii^  aside  the  horning  is  subsequent  to  the  duel,  and  *at  the 
instance  of  James*  heir,  to  the  effect  that  he  might  be  retour ed 
to  his  faUier  (which  was  then  necessary,  or  a  license  from  the 
King  to  answer  to  the  head  of  the  breive  that  the  deceased  died 
at  the  peace  of  the  King),  it  is  probable  that  the  &ther  and 
brother  of  the  deceased,  who,  with  the  King's  advocate,  are  pro- 
secutors, saw  that  it  was  necessary  first  to  obviate  the  defence 
that  would  be  set  up  on  the  circumstance  of  his  being  at  the 
bom.  The  argument  turns  on  whether  the  Court  of  Session 
had  power  to  set  aside  a  charge  given  on  a  decree  of  the  Secret 
CouQcil,  and  what  is  the  effect  of  a  horning,  even  though  redu« 
cible,  while  it  stands  unreduced.  Many  quotations  are  made 
from  the  Civilians,  in  the  pleadings  of  the  parties,  to  prove  this 
position :  '  Quod  bannitum,  ciyus  bannum  iijustum  aut  nullum 
eat,  impune  licet  ocddere,'  and  among  others,  this  ft-om  Bartolus ; 
*  Si  interfidens  nuUitatera  sdebat,  turn  punitur ;  aecus,  si  hoc 
ignorabat  et  quod  ignorans,  non  puniatur ;'  and  fi'om  Joannes 
Andree,  *  Si  quis  banitus  fuerit  propter  pecuniam  non  solutam, 
et  postea  solverit,  banno  tamen  non  cancellato,  occisus  fuerit, 
non  tenetur  pena  homicidii.'  The  deceased  was  held  never  to 
have  been  at  the  born,  as  the  execution  by  the  messenger  wanted 
a  statutory  solemnity,  and  the  defence  was  therefore  repelled^ 
and  the  pannel  put  to  the  knowledge  of  an  assize,  convicted, 
and -executed.  In  the  pleadings  in  this  case,  (Pitcaim,  VoL 
ii.  page  120,)  the  Justice  is  referred  to  a  case  as  well  known 
to  him,  where  the  Laird  of  Arkinglass  being  accused  of  the 
slaughter  of  the  Laird  of  Caddell,  alleged  aa  process,  because 


the  defunct  was  slain  at  the  horn,  and  produced  letters  of 
homing  at  the  instance  of  Mr  James  Harvie,  advooate.  This 
must  have  been  for  a  dvil  cause.  The  answer  was, — tha 
homing  had  been  reduced  as  bebg  null  from  t^e  beginning, 
so  that  the  decree  draws  back  to  the  time  of  the  denundadon ; 
and  although  thia  prooesa  of  reduction  had  been  raised  at 
the  instance  of  the  relict  and  bairns  of  the  deceased,  acd 
after  they  had  summoned  Arkinglass  to  underlye  the  Uw  fior 
the  skughter,  and  obviously  with  a  view  to  get  the  better  of 
this  defence  as  to  Caddel  being  at  the  horn,  the  Justice,  in  re- 
spect of  the  answer,  repelled  the  defence  proponed  by  the 
pannel  on  the  homing,  dedared  the  same  null,  and  found  fiirder 
process  in  the  said  matter.  The  trial  of  Johnae  Campbell  of 
Arkinglass  commenced  17th  September  1506;  see  another 
notice  of  this  ease,  Pitcaim,  voJ.  i.  p.  363.  A  remarkalile  proof 
of  the  subsistence  of  this  state  of  the  law  among  ua  occurs  in 
certain  proceedingB  in  ParliUlnent  in  the  year  1567,  which  throw 
considenkble  light  on  this  point.  In  eonsequenoe-  of  the  battle 
of  Corridiie  in  1562,  where  the  Earl  of  Huntly  was  defeated 
and  lost  his  life,  many  of  his  followers  were  Ibr&ited  by  Parli»> 
ment.  When  Queen  Marv  afterwards  wished  the  support  of  that 
powerful  fiunily,  many  of  these  forfeituias  were  reduced  and 
set  adde  by  Parliament.  U  the  redw^tion  at  tha  instanea  of 
two  of  these  Gordons,  ainong  the  reasons  given  for  setting  aside 
the  decree  of  Parliament,  which  had  beos  in  abaenoe,.  waa  thia 
one,  *  becauB  befeir  the  day  of  corapeiranoe  and  the  tyme  of 
the  leding  and  deduceing  of  the  foimSd  decrete  and  sentence  of 
foirfiJtour,  lang  of  befoir  and  allusa  ane  gret  space  thaiiafier, 
the  saidis  persones  wer  dewlie  and  orderlie  denuneeit  rebeUia 
and  put  to  the  home,'  for  not  obtempering  tha  charge  to  cooa* 
pear  and  answer  ntpew  inquinniis^  *■  quhairby  the  said  potsosw 
then  wer  alluterlie  unhable,  and  had  na  personages  to  stand  in 
jugement  for  defence  of  their  just  cauas^  thai  bong  inaoeent  of 
the  crynes  laid  to  thair  dmrge,  and  thabfbr  durst  not  nor  my^t 
not  compeir  to  that  efiect  for  dainger  and  foir  of  thair  lyvea  be 
ressoun  that  thai  being  for  the  tyme  stanteid  at  the  borne,  and 
sua  it  was  laudifiil  to  ony  of  the  lieges  of  thia  realme,  thair 
inymeis  and  unfreindis,  to  haif  slaine  thanoe,  without  ony 
cryme  or  remeid  of  law  to  haif  followit  thairupon.*^  April 
19.  Id07.  Thomson's  Acts,  ViA.  u.  page  567.  In  this  instanca 
the  pursuers  were  at  the  hom  for  disobeying  a  change  in  a  cri« 
minal  process ;  but  it  is  a  remarkable  circumMsMce,  that  in  the 
same  Parliament,  there  is  a  reduction  of  the  fbrCriture  of  John 
Earl  of  Sutherland,  which  had  been  pronowiced  by  PlHliaaient 
also  in  absence ;  and  one  of  the  grounds  of  reduction  is,  that 
the  Earl  was  at  the  hom,  using  the  very  same  words  aa  exprea* 
sive  of  the  consequences  to  the  safety  of  his  life»  and  the  ia- 
punity  of  any  of  the  leiges  whoought  slay  him.  But  the  hom- 
ing was  at  the  instance  af  the  CoasptroUer  ^auist  the  £arl 
'  for  non-payment  of  the  thridia  of  the  bisehoprick  of  Caith- 
nes,  and  as  Ukkisraan  or  fermoiara  thssrof,'  (Thoinson's  Acta, 
pi^e  581,)  so  that  he  was  at  the  hom  for  a  dvil  cause;  and 
yet  the  same  effects  are  said  to  attend  a  homing  on  such  m 
debt,  as  for  disobeying  a  charge  to  underlye  the  law,  that 
it  was  lawfol  for  any  one,  even  his  private  enemy,  to  havu 
put  him  to  death,  without  liability  to  punishment.  These 
forfeitures,  it  is  true,  are  reduced  in  absence  of  a«gr  peraoa 
on  the  part  of  the  Crown :  the  parties  had  made  their  peace 
with  the  Queen,  and  the  reduction  wua  a  mere  otttter  of 
form;  but  it  cannot  be  supposed,  that,  in  a  pmeeeding  hefoea 
Parliament,  any  statement  should  be  made  aa  to  what  was  law 
which  was  not  true :  indeed,  in  sudi  a  ease,  there  waa  less  oe- 
casion  to  allege  what  was  uot  admitted  law,  than  in  a  case  to 
he  defended.  In  the  case  of  Thomas  TrumbiU  and  others, 
(Deoember  18,  1601.  Pitcairn,  Vol.  ii  ps^  370J  for  the 
slaii^hter  of  Thomas  Ker  and  his  servant*  there  i«  a  further 
illustration  that  this  was  still  admitud  law.  The  pawaala 
objected  that  they  ougjbt  not  to  be  put  to  d»e  kaewled^e  of  an 
assize,  because  Ker  and  his  servant  were  reheU  at  the  time  for 
slaughter.  The  answer  is,  they  were  lawfuli^y  relaxed  before  the 
crime  UbeQed ;  and  this  is  sustained.  The  pannels  next  objieet, 
;  thatthey  ought  not  to  be  tried  for  the  murder  of  Ker,  becauae  at 
the  time  '  he  was  enterit  our  Sovenme  Lordis  rebcU,  and  put  to 
the  home,  and  herewith  pgoduwd  the  said  horuing,  Uf^it  at  thi*  in- 
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steac*  of  James  Mastertoune  fbr  non-pafment  of  seyen  scdr 
ten  ti.  mony,  and  zl.  li.  for  expensna.'  The  advocate  does  not 
dispute  the  effect  given  in  the  pannel's  plea  to  this  horning  for 
a  debt,  but  olijects  to  the  homing  for  want  of  registration  and 
subscription  of  the  Sheriff-clerk ;  in  truth,  be  thus  admits  the 
law  that  homing  has  the  same  effect  in  this  highest  of  all  re- 
spects, whether  it  be  in  a  criminal  pursuit  for  slaughter  or  for 
non-payment  of  a  debt.  The  relaxation  is  held  to  apply  to 
this  homing  also,  and  the  trial  proceeds.  In  like  manner, 
George  TrumbiU,  accused  of  several  slaughters  and  other 
crimes,  pleads,  (July  19,  1603.  Pitcairn,  Vol.  u.  page  419,) 
'  as  to  the  Slauchter  of  Walter  of  Raflat,  he  was  slaine  at 
the  home,  and  produoeit  the  homing  for  verifying  thereof, 
raiait  at  tiie  instance  of  Andro,  Comraendator  of  Jedburcht, 
quhair  (against  ?)  the  said  Walter  for  nooht  removing  free 
the  landis  of  Raflatt,'  dated  20th  April  1581.  The  advo- 
cate '  allegit,  that  albeit  he  was  at  the  home,  the  pannel 
aocht  nocht  to  usurpe  the  Kingis  auctorite  upoune  him,  to 
slay  ony  man  at  his  awin  hand.'  This  answer,  however,  was 
not  sustained ;  and  although  the  horning  was  twenty-one  years 
before,  and  in  a  civil  process,  as  he  had  never  been  relaxed,  be 
was  out  of  the  protection  of  the  law,  '  for  the  Justice  remittis 
the  haill  poyntes  of  dittay,  except  the  slauchter  of  umquile 
Walter  Trumbill  of  Raflatt,  to  ane  assise.'  The  plea  is  again 
urged,  in  the  case  of  Alexander  and  NieoU  Bruntfield,  '  that  the 
defunct  for  quhais  slauchter  thai  ar  persewit,  was  slane  at  the 
home  for  four  severall  caussis,  contenit  in  the  four  hoimingis 
presentUe  produdtbethenannell.'  July  26, 1650.  Pitcairn,  Vol. 
li.  p.  480.  The  process  is  continued  to  24th  November,  and  it 
does  not  again  appear  in  the  record.  But  there  is  a  subsequent 
case  which  proves  the  same,  and  which  is  the  rather  noticed, 
as  it  led  to  the  enactment  of  1612,  c.  3,  which  made  the  first 
difference  in  our  law  between  civil  and  criminal  rebellion ;  and 
it  is  singular  enough,  that  just  a  century  after  the  proceeding 
already  noticed  in  1512,  the  same  fiunily,  Douglas  of  Drumlan- 
rig,  should  give  occasion  to  discuss  this  matter.  On  21st  Decem- 
ber 1611,  William  Douglas,  younger  of  Dmmluirig,  is  '  diladt 
for  invading  and  pursewing  of  William  Kirkpatrick  of  Kirk- 
michael  on  15th  July  1610 ;'  Pitcaim,  Vol  iii.  p.  212 ;  the  pro- 
secutors  are  the  private  part^  and  the  King's  advocate.  '  It 
is  allegit  na  prcNses  at  Kirkmichaers  instance,  becauss  he  is  re- 
bell*  (homing  on  a  dvil  cause  is  produced).  The  answer  is, 
he  is  relaxt.  It  was  also  alleged  that  he  '  is  at  the  home  for 
not-payment  of  the  taxatioune.'  '  The  Justice,  with  advice  of 
the  Asaessouris,  finds  na  proces  at  the  instance  of  Kirkmichall, 
M  lang  as  he  stands  rebele  unrelaxt.'  The  further  proceedings 
in  this  carious  case  are  well  worthy  of  attention,  but  I  refer  to 
my  authority  for  the  details  (Pitcaim's  Trials,  Vol.  III.  p.  212). 
The  King's  Advocate  (Sir  Thomas  Hamiltoun,  afterwards  Lord 
Haddington)  upon  this  declares,  that  he  insists  for  his  Majesty's 
interest.  Tlie  defence  against  Uiis  also  is,  that  the  person  taken 
capdve  was  not  the  King's  ftee  liege,  as  being  rebel  by  a  horn- 
ing in  1601,  and  it  was  tiierefore  no  usurpation  of  the  King's 
authority  to  invade  and  detain  him  prisoner ;  and  it  was  fur- 
ther pleaded,  that  '  Bannitus  potest  impune  ocddi,  sic  multo 
fortius  ca|U  et  incarcerari  ;*  and  Baldus  and  Julius  Clarus  are 
eited  for  this  rule  of  law.  The  plea  of  the  King's  Advocate, 
who,  however,  cites  no  authority  for  his  position,  is,  that  ban" 
nUui  here  ia  only  he  who  ia  declared  rebel  for  a  capital  crime. 
The  pannel  replies,  that '  hanniti  war  alsweill  rebells  for  crymes 
as  for  pecuniall  sowmes.*  From  this  it  is  clear  that  Kirkmicbael 
was  at  the  horn  for  a  dri)  cause ;  indeed  it  is  stated  to  have 
been  for  the  taxation.  The  Justice  continues  the  case  till 
Tuesday  next.  The  law  clearly  was  not  such  as  was  favour- 
able to  the  prosecutor ;  and  ft^om  the  after  proceedings  in  the 
case,  it  appears  that  steps  had  been  taken  to  procure  the  agree- 
ment of  the  parties,  in  order  to  avoid  a  decision  which  would 
not  have  been  consistent  with  that  improvement  and  civilization 
which  tiie  King  wished  to  see  introduced  among  his  native  sub- 
jects. On  Sith  December,  the  paimel  appears,  and  offered  to 
abide  hia  trial,  and  passed  from  any  objection  to  Kirkmichael 
pumdng  because  he  is  a  rebel.  The  diet  is  deserted,  as  neither 
KifkmifiMiel  nor  my  Lord  Advocate  appeared.  On  24th  April 
1612,  the  CMiae  is  brought  again  before  the  Court.     The  Lord 


Advocate  declares  be  is  now  to  insist.  The  pannel  produces  a 
letter  from  Kirkmichael,  declaring  that  be  had  gone  to  Drum- 
lanrig  of  his  own  consent,  and  had  not  been  detained  a  prisoner. 
The  Advocate  also  produced  a  letter  from  the  King,  directii^ 
him  to  insist  for  havmg  the  cause  remitted  for  forther  consider- 
ation to  the  Lords  of  the  Secret  Council,  on  the  pannel  '  re- 
nuncing  all  uther  exceptioones  formerlie  proponit  in  his  defence  ;* 
the  King  '  insisting  in  the  mean  tyme  eamestlie  that  these  uther 
exceptiounes  hertofor  usit  in  his  defence,  being  so  dangerous, 
and  by  no  president  warranted,  may  nocbt  hereafter  be  recordit 
in  the  Registers  of  Adjornal  as  lauchful  or  toUeraUe  defences 
to  be- proponit  in  the  lyk  causis  in  any  tyme  cuming.*  The 
deletion  was  ordered  accordingly,  but  no  deletion  of  the  record 
appears.*     The  proceedings  in  this  case  led  to  the  passing  of 

*  '*  I  am  indebted  for  this  important  illustration  of  this  curious 
subject  to  a  learned  friend  (Cosmo  Innes,  Esq.,  advocate),  who 
is  so  conversant  with  our  legal  antiquities ;  and  he  has  further 
supplied  me,  from  the  Privy  Council  papers,  with  a  copy  of  a 
letter  of  King  James  on  this  subject,  which  bears  intrinsic  proof 
of  having  come  firom  the  pen  of  the  royal  author  himself.  I 
give  it  here  as  a  curious  document,  illustrative  of  the  history  of 
our  statute  law. 

"  JAMES  R. 

"  Right  trusty  and  right  weilbeloued  cosen  and  coun- 
sellour,  and  right  trasty  and  weilbeloued  counsellouris,  wee 
greet  you  weill.  Vnderstandiog  that  the  laird  of  Drumlanrick, 
younger  latelie  persewed  befoir  our  Jus- 

tice of  that  our  kingdome,  for  certane  crimes  libelled  in  the 
summondis  raised  against  him ;  and  that  our  said  Justice  and 
his  assessouris,  weighing  the  gravitie  of  that  actioun,  and  the 
consequence  of  the  exceptionis  proponed  in  defence  of  the  pairtie^ 
persewed,  with  the  replyes  by  Our  Advocat  thereto  returned,' 
did  remitt  the  decisioun  thereof  to  your  deliberatioune,  wherin 
your  interlocutour  being  by  our  Advocatis  passing  from  his  per- 
sute  prevented,  and  wee  finding  the  great  danger  whiche,  to 
the  interruptioune  of  the  peace  and  quietnes  of  that  our  king- 
dome,  will  vndoubtedlie  follow  vpoun  your  allowing  of  that 
exceptioun,  whereby  the  defender  contendis  that  none  of  our 
subjectis  is  by  our  lawis  punishable,  or  to  be  persewed  befoir 
our  Justice  for  staying,  muchles  for  vsurping  our  authoritie  in 
takeing  captive  and  imprisoning  of  any  partie  being  at  our  home : 
your  approbatioun  whereof  must  consequentUe  warrant  and 
make  it  lawfull  to  any  of  our  subjectis  to  kill  his  envyed  neight- 
bour  being  at  our  home  for  a  mean  matter  of  debt,  wherof  wee 
think  noe  good  subject  will  allow,  since  wee  by  our  princelia 
power  are  not  hable  vpon  that  ground  to  bring  any  man  within 
compasse  of  a  criminaU  persute.  But  forasmuch  as  our  per- 
mitting this  without  ftirder  controlment  thus  to  desert  and  die, 
will  with  impunitie  produce  as  ill  effectis  as  your  approving  the 
same  might  otherwayes  warrant,  wee  liave  therfoir  requiied  our 
Advocat  of  new  to  insist  in  his  persute,  vpon  whose  reviving 
herof,  (howsoeuir,  wee  doe  not  greatlie  intend  the  punishment 
of  this  offendour)  It  is  nottheles  our  speciall  pleasure  that  for 
removeing  of  the  evill  exemple  and  worse  consequent  whiche 
the  approbatioun,  or  impunitie  of  this  intollerable  absorditie 
may  otherwayes  warrant  or  produce,  yee  doe  in  hoc  individuo 
in  contemplatioun  of  the  &ct  without  feid  or  favour  of  the  offend- 
our, dedaur  this  crime,  and  all  other  crimes  of  the  like  nature, 
to  be  by  our  laws  punished  to  the  [the  MS.  here  not  legible] 
of  the  pairtie  slayne,  although  they  i^albe  fund  to  have  bene  at 
our  borne,  which  exceptioun  being  imposed  as  a  lett  to  imped 
the  proc^our  of  our  Justice,  in  persutis  criminallie  intentit 
against  the  slyers  of  such  rebeUis,  can  nowayes  be  a  law  to  jua- 
tifie  the  iniustice  of  this  crime.  The  contempt  whereof  being 
done  directly  against  vs,  and  soe  as  wee  being  the  chef  obiecl 
of  the  same  are  eqnallie  interessed  thereby,  whither  the  pairtie 
imprisoned  be  at  our  borne  or  not,  must  in  that  respect,  argue 
this  offence  to  be  in  quaUtie  fiir  greater,  then  in  the  slaughter 
of  a  rebell,  whiche  may  be  without  any  contempt  of  vs  the  sud- 
dane  effect  of  ane  passionate  hairt.  And  whereas  it  wes  in  this 
proces  furder  alledgit  by  the  defendars  advocates,  that  the  crime 
of  priuate  sUughter  at  present  is  not  capitall  and  that  our  sub- 
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the  Act  1612,  c.  3,  which  put  an  end  to  the  law  which  was 
pleaded  by  Dnimlanrig,  that  a  rebel  for  a  civil  cause  might  be 
slain,  and  that  the  slayer  was  not  amenable  to  the  law  as  a  mur- 
derer, because  the  person  slain  was  out  of  the  protection  of  th^ 
law.  By  this  Act  it  is  decUred,  '  That  if  any  of  his  subjects 
be  mutilat  or  sLiine,  being  at  the  home  for  only  civil  causes, 
the  slayer  being  persewed,  or  sick  as  are  airt  or  part  of  the 
saidis  crymes  of  slauchter  or  mutilation  before  the  Justice- Ge«> 
nerall,  his  deputs,  or  any  other  o^din^r  juge;  no  allegeance 
founden  upon  the  party  slain  or  mutilat,  thus  being  at  the  horn 
for  any  dvil  cause,  shall  either  stay  process  or  be  ane  defence 
to  delay  process,  or  procure  impunitie  of  the  offenders  guilty  of 
the  crymes  foresaid.'  I  know  of  no  further  distinction  which 
was  made  by  Statute  till  escheat  was  taken  away  as  a  conse- 
quence of  denouncing  a  homing  for  a  civil  cause,  by  20th  Geo. 
n.  c.  50;  so  that  I  do  not  adopt  the  opinion  that,  keeping  out 
of  view  these  two  Acts  of  Parliament,  there  was  any  difference 
in  the  consequences  following  the  contempt  of  the  royal  autho- 
rity, whether  that  arose  ft'om  disobeying  a  charge  to  underlye 
the  law,  or  to  pay  or  perform  under  the  decree  of  a  civil  court. 
II.  As  to  the  effect  of  being  at  the  horn  upon  the  property  of 
the  rebel,  and  his  capf^nty  of  affecting  that  property  with  his 
debts  or  deeds.  When  any  person  was  convicted  of  a  felony, 
or,  being  accused,  was  fugitive  from  justice,  the  natural  conse- 
quence was,  that,  not  being  able  to  vindicate  his  right  to  the 
moveable  property  belonging  to  him,  it  fell  to  the  King  as  rea 
nuUiua ;  while,  according  to  the  principles  of  the  feudal  law, 
the  superior  of  whom  hp  held  his  land  would  ent^r  into  posses- 
sion. Tbe  moveable  property  upon  the  land  was,  however, 
first  to  be  recovered  fpr  the  King.  Disputes,  it  may  easily  be 
supposed,  M^ould  often  arise  between  these  contending  interests. 
In  England,  such  are  known  to  have  occurred,  and  to  have 
formed  part  of  the  grievances,  the  redress  of  v^hich  was  extort- 
ed from  the  King.  Accordingly,  among  other  points,  this  was 
settled  by  the  charter  of  Henry  III,  in  1216,  §  23 :  <  Nos  non 
tenebimus  terras  eorum  qui  convicti  fuerint  de  felonia  nisi  per 
ipum  annum  et  unum  diem,  et  tunc  reddantur  terrs  dominis 

iects  are  not  therfore  to  be  oriminallie  followed,  but  at  the 
Judges  discretioun  to  be  gentlie  punished,  whiche  being  an 
innovatioun  both  repugnant  to  the  Imperiall  law  and  to  our 
eertane  knowledge  contrare  to  the  many  and  daylie  practickis 
of  that  our  Judioatorie,  will  not  only  make  that  civil  whiche 
hath  always  been  thought  criminall,  but  lykewayes  give  occa- 
flioun  to  pifr  subiectis  at  their  pleasure  with  impunitie,  or  at  the 
worst  with  the  assurance  of  ane  gentle  punishment,  to  oppresse 
and  imprisone  pur  other  frie  lieges,  soe  as  the  kingis  peace,  and 
our  royall  authoritie  shalbe  no  securitie  to  our  subiecti?,  and 
that  barbaritie,  which  wee  have  soe  muoh  endeavoured  ourselfe 
to  repres  in  the  Clangregour,  shalbe  increased  in  others.  But 
becaus  this  presuming  to  propone  ane  innouation  in  a  questioun 
de  Jure  is  in  all  aduocattis  intollerable :  Hiowsoeuir  the  same 
be  permissible  to  them  in  controversies  de  facto),  and  in  respect 
that  the  danger  of  new  lawis  (whiche  in  all  commounwealthis 
is  iustlie  to  be  feared)  did  induce  the  Lacedemonians  to  ordane 
the  inbringars  thereof  to  propone  the  same  with  a  roape  abut 
their  neck,  wherein  the  authour  wes  hanged  if  his  law  tryed 
not  expedient  for  the  weill  of  their  estate ;  It  is  therfoir  our 
speciall  pleasure,  that  vpoun  sight  hereof,  yee  do  certify  these 
and  all  other  aduocatis,  that  wee  will  not  suffer  this  presump- 
tioun  to  be  any  longer  in  them  vnpunished :  And  in  case  any  of 
them  shall  hereafter  attempt  to  propone  the  Hke  innovationis 
yee  shall  not  neglect  to  punish  them  therfoir  condignelie ;  where- 
m  your  omission,  or  remissione  will  not  only  move  vs  to  anger 
against  yourself,  butlikewayes  induce  vs  to  intend  some  severer 
course  for  their  correctioun ;  and  thus  willing  you  not  to  fiiiUe 
in  the  premissis  as  yee  wold  doe  vs  most  acceptable  service, 
wee  bid  yow  fairweill. '  From  our  court  at  Roistoune. 

"  To  our  right  trusty  and  right  weilbeloved  cosen  and 
counsellor  The  E)arle  of  Dumfcrmeline  chancellare, 
and  to  our  right  trustie  and  wellbeloucd  counselloris 
the  remanent  Lordis  and  others  of  our  Privic  Couni>eIl 
in  our  kingdome  of  Scotland.*' 


feudorum.'     The  same  rule  was  observed  with  us,  and  was  also 
applied  to  the  case  of  a  person  not  abiding  his  trial ;  R^.  Mi|j. 
lib.  2,  c.  55,  sect.  13.     Balfour,  p.  515,  c  13 ;  so  that  the 
moveables  belonging  to  the  rebel  became  the  property  of  the 
King,  and,  at  the  expiration  of  year  and  day  from  the  outlawry, 
the  superior  recovered  the  lands  out  of  the  hands  of  the  King, 
to  hold  them  during  the  lifetime  of  the  rebel ;  the  one  being 
termed  the  single,  and  the  other  the  liferent  esdieaL     If  tbe 
effect  of  being  declared  a  rebel  ivas,  that  he  could  not  bind 
himself,  or  enter  into  any  contract,  or  do  any  thing  in  relation 
to  his  property,  it  might  have  been  expected  that  this  important 
consequence  would  have  been  noticed  in  the  instituted  of  our 
law,  the  more  so  if  th^  same  disabilities  applied  in  cases  of  civil 
as  of  criminal  rebellion,  and  considering  the  innumerable  cases 
to  which  this  proceeding  ivas  applied.     Yet  nothing  of  the  kind 
is  to  be  found,  but  the  contrary ;  so  that  it  will  appear  that  the 
rebel's  acts  and  deeds  are  always  valid,  where  they  do  not  affect 
the  interest  of  the  King  or  the  superior,  and  where  he  does  not 
require  the  aid  of  the  King's  Courts  to  enforce  them.     These 
are  the  only  limitations.     Thus,  1.  One  denounced  may,  before 
expiring  of  year  and  day,  set  ta<^s  for  payment  of  the  old  duty. 
Earl  of  TulUbardin  v.  Dalzel,  in  Spottiswood,  p.  08 ;  Stair,  B. 
ii.  t.  4,  §  66. .  2.  A  rebel  may  dispone  upon  his  moveables  any 
time  before  intentlng  of  the  general  declarator.    Spottiswood, 
p.  99.     Lindsay,  Jan.  14,  1635 ;  Mor.  8373.   3.  A  rebel,  while 
affected  by  the  single  escheat  only,  may  assign  heritable  bonds, 
or  dispone  heritable  property,  *  otherwise  homing  would  be 
equivalent  to  an  inhibition.*  Cunningham  v.  Earl  of  Glencairn, 
March  21,  1623;  L.  Edmiston  v.  Earl  Lothian,  Feb.  10, 1624; 
Clerk,  Dec  10,  1629.    4.  A  bond  granted  after  denunciation 
sustained  against  the  escheat,  if  not  voluntary,  but  in  satisfac- 
tion and  implement  of  a  prior  obligation.  Jaduon  v.  Simpson, 
Jan.  28,  1676 ;  Rome  v.  Irving,  Dec  2,  1687.    5.  A  rebel  may 
assign  a  debt  owing  to  him,  if  the 'assignee  complete  his  right 
before  the  gift.    Johnston,  July  30, 1636 ;  Spottiswood,  p.  107. 
6.  A  rebel  may  warn  tenants  to  remove,  he  not  being  year  and 
day  at  the  horn.  Balf.  p.  458,  c  13.    7.  An  obligation  to  pay 
during  the  life  of  one  who  is  declared  a  rebel,  does  not  fiill  un- 
der the  single  escheat,  as  not  being  moveable ;  and  when  the 
liferent  escheat  only  affected  feudal  subjects,  it  necessarily 
remained  with  the  rebel ;  '  therefore  he,  notwithstanding  the 
said  denunciation,   ought  and  should  be  obeyit  of  the  said 
liferent  obligation,  and  contents  thereof.'    Montgomery  v.  Earl 
of  Eglinton,  March '4,  1476 ;  Balf.  p.  557.    8.  A  creditor  may 
comprise  the  lands  of  a  rebel,  provided  he  completes  his  com- 
prising before  the  year  and  day  expires.     Sir  John  Scott,  Feb. 
15,  1631,  in  Spottiswood,  p.  105.    9.  A  suspender  having  ob- 
jected against  a  charger,  that  he  was  debarred  ab  agendo  by  a 
registered  homing,  and  the  charger  having  then  granted  an  as- 
signation, the  assignee  was  allowed  to  insist,  as  the  Lords  found 
the  objection  personal,    and  could  not  meet  the    assignee. 
Young,  July  10,  1706 ;  Mor.  10,160.     It  is  clear,  then,  that 
provided  he  does  nothing  to  injure  the  right  of  the   King 
or  his  donator,  nor  requires  the  aid  of  the  King's  Courts, 
a  rebel  is  not  incapacitated  from  affecting  his  property,  or  act- 
ing as  a  proprietor,  during  the  first  year  that  he  is  at  the 
hom.     Again,  when  the  rebel  has  remained  year  and  day  at 
the  hom,  it  is  material  to  observe  that  no  new  procedure  takes 
place  against  him,  affecting  or  limiting  his  powers  of  acting ;  but 
only  as  then  the  superior's  interest  becomes  effectual,  which  is 
more  permanent  and  of  a  higher  character,  than  the  right  under 
the  single  escheat,  his  situation  and  powers  of  acting  are  further 
affected ;  but  they  are  not  changed  or  restricted,  except  in  so 
far  as  the  more  permanent  interest  of  the  superior  is  concerned. 
Mackenzie  (Vol.  ii.  p.  298,)  thus  states  the  law :  *  If  the  vas- 
sal continues  year  and  day  rebel,  then  he  is  esteemed  civilly 
dead,  and  consequently,  not  being  able  to  serve  the  superior,  the 
law  gives  the  superior  the  mails  and  duties  of  his  feu  during  all 
tbe  days  of  the  vassal's  life.'     Stair  says:  (B.  ii.  t.  4,  §  62,) 
'  Liferent  escheat  carries  the  profit  of  all  fees  and  liferents  dur- 
ing the  life  of  the  rebel,  having  remained  year  and  day  at  the 
horn,  though  thereafter  he  be  relaxed  ;'  and  Erskine  observes : 
(1).  ii.  t.  5,  §  66,)  '  though  it  is  a  common  expression  that  herit- 
able rights  fall  under  liferent  escheat,  it  is  only  the  liferent,  or 
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the  profits  arising  from  those  rights  during  the  rebeFs  life,  that 
are  carried  by  that  casualty.'  This  is  in  strict  accordance  \yith  . 
the  dedaratory  Act  1535,  c.  32,  which  declares,  '  that  the  mails 
and  duties  of  the  lands  returned  again  to  the  superior.*  The 
history  of  this  Act  is  curious.  James  IV.,  both  in  his  amuse* 
ments  and  his  tastes,  was  an  expensive  prince,  and  it  would  ap- 
pear that  one  of  the  means  adopted  for  supplying  bis  coffers 
were  the  sums  paid  for  commuting  crimes.  The  records  of  the 
Justiciary  Court  during  his  reign  show  to  what  extent  this  sys- 
tem ^fas  carried ;  Hume,  ii.  498.  Pitcaim,  i.  p.  1-96 ;  and  the 
illustrations  from  the  Privy  Seal  Record  (p.  97)  add  much  to 
our  information  on  this  subject.  When  remissions  for  crimes 
could  be  obtained  on  such  easy  terms,  there  was  no  occasion 
to  be  fugitive  from  the  laws  ;  and  even  when  that  did  happen,  a  • 
fine  was  sometimes  imposed  instead  of  sentence  of  fugitation. 
See  the  cases  of  Andrew  Mylor,  Pitcairn,  i.  p.  88  ;  Laird  of 
Mochrum,  Pitcairn,  L  p.  95.  In  the  beginning  of  James  V .  's  reign, 
when  a  more  vigorous  administration  of  justice  was  to  be  adopt- 
ed, the  old  law  seems  to  have  been  almost  forgotten ;  and  in 
the  first  entry  that  we  have  where  a  party  wbls  put  to  his  Ma- 
jesty's horn  for  not  appearing  on  a  charge  of  slaughter,  we  find 
this  further  decerniture :  '  Et  omnia  bona  sua  mobilia  et  immo- 
hiiia,  suo  usoi  escheatur.'  November  18,  1524.  Pitcairn,  i. 
pp.  126,  173.  The  same  13th  March  1535.  In  reference  to 
the  Act  1535,  we  may  notice  that  in  1513,  at  the  Justiciary 
Court  held  at  Wigtoune,  we  find  a  person  convicted  and  fined 
for  intercommuning  with  Thomas  M'Clellane  a  rebel,  and  at  the 
horn  ;  and  also  Patrick  M'Clellane  of  Gilestoune,  and  Andrew 
and  John  M'Clellane,  &c,  denounced  rebels  for  their  not 
entering  to  underlye  the  law  for  the  slaughter  of  Robert 
Mur ;  Pitcairn,  i.  pp.  92,  95.  Patrick  had  been  rehabilitated 
in  1510,  although  he  had  received  sentence  of  death  for 
Rief  and  Stouthe.  Pitcaim,  i.  p.  112.  Thomas  M'Clellane 
of  Gylestone,  whether  the  person  above  mentioned  or  not 
h  of  no  moment,  having  been,  in  1535,  year  and  day  at  the 
horn  for  slaughter,  the  Court  of  Session,  instituted  just  three 
years  before,  seems  for  the  first  time  to  have  been  called 
on  to  enforce  '  the  lawes  of  the  realme,'  at  the  instance  of 
his  superior,  claiming  the  liferent  escheat  of  M'Clellane  as 
his  vassal.  Because  they  found  these  laws  '  variant  in  them- 
selves,' they  referred  the  interpretation  to  Parliament,  *  gif  the 
saoiine  concernes  simple  slauchter  or  not,  and  suld  have  place 
in  that  mater  or  not.'  The  question  seems  to  have  been,  whe- 
ther the  superior's  right  was  effectual  in  the  ordinary  crime  of 
murder,  or  of  murder  under  trust,  which  was  formerly  punished 
as  treason.  The  Lords  of  the  Articles  decided,  as  a  general 
rule  in  all  cases,  that '  the  use  in  times  bygane  has  bene,  that 
the  raaiUs  and  duties  of  the  lands  of  them  that  has  been  year 
and  day  at  the  home,  holden  of  uther  superiours  than  the  Kuig's 
grace,  year  and  day  being  bjrpast,  returned  againe  to  the  su- 
perioures  of  the  saidis  landis,  for  the  lyfetime  of  them  that  sus- 
tained sik  proces  of  homing  year  and  day,  as  said  is,  except 
crimes  of  treason  and  lese  majesty.'  Since  then,  only  the  pro- 
fits of  the  fee,  or  the  maills  and  duties  go  to  the  superior,  the 
fee  must  remain  in  the  rebel,  only  that  he  '  cannot  make  dis- 
position of  any  thing  eurrente  rebellione  in  prejudice  of  the  su- 
perior or  his  donator,  if  he  happen  to  remain  year  and  day  re- 
bel, no  not  to  any  of  his' lawful  creditors.'  Spottis.  Pract.  p.  148. 
But  his  powers  are  limited  by  the  superior's  interest  alone ;  and 
also  that  he  being  a  rebel,  cannot  seek  the  aid  of  the  law,  or  of 
the  superior,  to  enforce  any  deed  in  his  favour,  or  any  dispo- 
sition by  himself;  but  in  other  respects  he  remains  proprietor. 
Hence,  1.  Liferent  escheat  did  not  originally  affect  heritable 
subjects  which  were  not  feudal,  and  wluch  did  not  hold  of  the 
superior,  such  as  a  liferent  tack,  for  this  was  not  enacted  till 
1617,  c  15,  and  the  rebel  continued  to  enjoy  it.  Montgomery, 
March  4,  1576,  in  Balf.  p.  557.  Leslie,  Feb.  1598.  2.  On  the 
rebel's  death,  his  heir  must  take  the  property  out  of  his  futre- 
dittu  jaeau  iy  service,  obtaining  a  dispensation  as  to  his  pre- 
deoMSor  faavmg  died  at  the  peace  of  the  King.  Balf.  p. 
231,  c  85.  3.  His  creditors  nuiy  attach  the  fee  in  the  person 
of  the  rebel,  provided  they  do  not  affect  the  superior's  right 
to  the  (Unfits  during  his  life.  Telfer  v,  Maxton,  June  29, 
1661 ;  Mor.  5631.    4.  A  vassal  may  lose  the  tailzied  fee  when 


he  is  at  the  horn,  and  his  liferent  escheat  in  the  superior, 
only  the  liferent  escheat  will  not  be  prejudiced  during  the  vas- 
sal's life.  Scot  V.  Creditors  of  Scot,  18th  July  1722.  5.  A 
vassal  at  the  horn  year  and  day  may  resign  on  a  procuratory 
in  the  hands  of  his  superior.  It  is  not  said  to  be  null  as  the 
act  of  one  civilUer  mortuus,  but  was  excluded  by  the  said  su- 
perior's gift,  the  rebel  having  been  previously  base  infefb  on 
the  precept.  Donator  of  Meldrum's  liferent  escheat;  Jan.  23, 
1624 ;  Mor.  3671.  6.  An  infeflment  from  a  rebel  year  and 
day  at  the  horn,  is  sufficient  to  support  the  defence  of  bona  fide 
percepti  et  consumptu  Miiir  t;.  Ahannay,  July  3,  1624 ;  Durie. 
7-  As  an  accessory  to  the  right  of  le  v>'ing  the  rents  during  tbe  life 
of  the  rebel,  the  superior  or  his  donator  may  remove  tenants,  but 
their  title  is  too  temporary  to  support  an  action  for  annulling  feus, 
ob  non  solutum  canonem^  '  which  might  be  only  urged  by  him 
who  was  capable  to  bruik  the  property,  as  the  donator  was  not.' 
L.  Wedderburn,  Feb.  4,  1634  ;  Mor.  3626.  8.  A  creditor  ar- 
resting after  year  and  day,  having  obtained  decrees  of  furth- 
coming before  gift  or  declarator  of  liferent  escheat,  was  pre- 
ferred to  the  superior's  donator  because  of  his  diligence.  Nis- 
bet,  June  19,  1630 ;  Mor.  3661.  9.  A  comprising  led  against 
one  who  was  year  and  day  at  the  horn,  and  infeftment  on  it 
preferable  to  a  subsequent  gift  of  the  liferent.  M'Math  v. 
Stewart,  March  9,  1615  ;  Mor.  3659.  10.  A  rebel  denounced, 
and  remaining  year  and  day  at  tbe  horn,  may  acquire  lands 
after  that  period ;  and  if  he  does  so,  and  continues  still  at 
the  horn,  unrelaxed  for  year  and  day  again  after  such  ac- 
quisition, these  will  belong  to  the  superior.  Spottiswood,  p.  93. 
11.  A  rebel  granted  a  charter  to  his  son,  to  be  holden  of  his 
superior,  reserving  his  own  liferent.  This  charter  the  superior 
confirmed.  This  was  not  held  null,  but  was  sustained  as  suf- 
ficient acknowledgment  of  the  superior  by  the  rebel,  although 
the  charter  in  his  own  favour  not  having  been  confirmed,  he 
was  in  fact  not  the  vassal  of  the  superior.  Abemethy, 
December  4,  1635 ;  Spottiswood,  p.  108.  After  so  many  in- 
stances where  the  rebel's  acts  and  deeds  are  effectual,  or  dili- 
gence against  his  lands  or  moveables  as  still  his  property,  validly 
executed  after  his  denunciation,  it  seems  quite  impossible  to 
maintain  that  no  act  of  his  can  be  valid,  because  he  is  to  be 
reckoned  civiliter  mortuus.  Indeed,  if  a  rebel  were  to  contract 
a  marriage,  surely  a  son  born  to  him  while  unrelaxed  would  be 
his  heir,  and  would  be  entitled  to  succeed  on  his  father's  death, 
as  the  superior's  interest,  the  only  opposing  interest,  would 
then  have  ceased.  The  pursuer,  at  least,  could  not  plead  the 
contrary,  as  he  was  born  on  2d  January  1791,  and,  of  course, 
subsequent  to  the  outlawry  of  his  father,  which  was  on  26th 
July  1790 ;  and  it  can  make  no  difference  in  such  a  case  that 
the  rebel  was  previously  married.  It  was  said  that  no  instance 
had  been  shown  of  a  disposition  or  settlement  of  an  estate  by  a 
rebel.  Perhaps  not ;  but  is  there  any  one  decision  pointed  out, 
in  which  any  contract  entered  into,  deed  executed,  or  convey- 
ance made,  is  set  aside,  solely  on  the  ground  of  having  been 
made  by  a  rebel,  or  exce])t  when  it  affected  tbe  rights  acquired 
under  the  single  or  liferent  escheat  ?  We  have  seen  that  an 
outlaw  in  England  is  capable  of  making  a  testament ;  and  Julius 
Clarus  lays  it  down,  that  *  Bannitus  niillo  modo  effidtur  intes- 
tabilis,  ex  quacunqve  causa  sit  bannitus.'  Sentent.  p.  13.  And 
when  we  consider  the  very  great  number  of  cases  to  which  this 
form  of  procedure  came  to  be  applied  in  the  sixteenth  and  seven- 
teenth centuries,  indeed  every  case  where  the  King's  letters  were 
disobeyed,  and  the  wholesale  manner  in  which  it  was  often  Exer- 
cised at  the  instance  of  the  Crown,*  of  superiors,  and  of  credi- 
tors, if  such  had  been  the  law,  as  there  was  no  difference  so  fur  hs 
the  property  of  the  rebel  was  concerned,  from  what  cause  the 
homing  proceeded,  it  is  quite  impossible  but  we  should  have 

found  abundant  traces  of  it  in  our  4aw  books,  f     The  Act 

^ 

*  "  As  one  instance,  may  be  noticed  that  John  Forbes  of 
Pitsligo,  three  sons,  and  seventy-three  others,  are  all  denounced 
rebels  under  one  indictment,  26th  January  1535-6 ;  Pitcaim, 
vol.  i.  p.  172."  .  ,  . 

f  *'  In  those  days  the  being  at  the  bom  never  seems  to  have 
affected  their  transactions  except  with  the  Crown,  the  superior, 
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1579,  c.  IS,  (Thomson's  Acts,)  complains  that  the  multitude 
of  rebels  is  so  great,  that  it  is  difficult  to  know  them  from 
the  King*s  obedient  subjects;  and  1592,   c.  60,  commences 
\rith  stating,  that  one  of  the  great  causes  of  the  present  con- 
fusion is  the  multitude  at  the  horn  for  civil  causes.     Accord- 
ingly, bv  1598,  c.  3,  a  Convention  of  Estates  appoints  the 
laws  to  be  strictly  enforced  '  for  remeid  of  the  universal  con- 
tempt and  rebellion  of  sic  as  remaines  at  the  home,  but  feir 
of  God  or  reverence  of  justice;'  Thomson's  Acts,  Vol.  Iv.  page 
1(M) ;  and  the  mode  in  which  this  is  to  be  done,  a&  ratified  in  a 
subsequent  Convention  of  Estates,  shows  with  how  little  effect 
previously  such  sentences  had  been  attended.    SOth  October 
1598,  p.  174.     In  truth,  so  frequent  had  escheat  become,  and 
so  much  was  it  an  object  for  the  cupidity  of  those  in  power, 
that  gifts  of  escheat  were  appUed  for  and  obtained  when  the 
parties  should  afterwards  be  denounced  rebels.     This  was  put 
an  end  to  by  1567,  c.  23,  and  the  same  frequency  introduced 
the  practice  of  interfering  with  the  process  of  law,  by  granting 
licenses  and  supersederes,  *  quhilk  daily  uses  to  be  grantit  to 
sik  as  be  themselves  or  utl^er  friendes  hes  credite  of  his  Majesty, 
they  being  at  his  Majesty's  home,  either  for  causes  of  treason, 
or  none  satisfying  of  their  debt  to  their  creditoures,  or  not  ob- 
temperand  decreets  and  charges.'     These  are  prohibited  in  time 
coming  by  1587,  c.  47.     Part  of  the  revenue  of  the  town  of 
Edinburgh  arose  from  a  grant  of  the  escheats,  delinquentibus 
in  dicto  burgo,  et  captis  ibidem  et  convictis.     This  was  not 
held  to  apply  to  the  escheat  where  the  criminal  was  fugitive, 
since  it  fell,  because  the  man  was  put  to  the  horn,  and  not  be- 
cause he  committed  the  slaughter.     Ormiston,  May  25,  1542, 
page  2265.     See  also  a  grant  of  escheats  already  incurred,  or  to 
be  incurred,  in  favour  of  the  Lords  of  Session,  Acts  of  Sede- 
runt, December  11,  1579.     When  such  was  the  frequency  of 
this  process,  and  the  effects  were  the  same  whether  in  civil  or 
criminal  process,  and  when  it  was  competent  for  a  person  at 
tbe  bora  to  execute  so  many  deeds,  and  no  utter  incapacity  is 
ever  hinted  at,  I  cannot  suppose  that  it  could  have  been  the 
prinlege  of  an  heir,  after  the  interest  pf  the  superior  is  at  an 
end,  to  object  to  any  conveyance  or  disposition  affecting  the  pro- 
perty made  by  a  person  at  the  hom,  without  some  trace  of  such 
being  found  in  the  decisions  of  our  Courts.     Prior  to  1693, 
there  could  be  no  disposition  or  change  of  investiture  after  the 
death  of  the  rebel ;  moreover,  the  superior  was  not  bound  to 
admit  of  any  change ;  and  as  the  heir  would  succeed  on  the  death 
of  the  rebel,  there  was  little  motive  for  a  rebel  to  make  any  new 
disposition.     But  if  it  was  made,  I  cannot  see  that  the  heir, 
who  took  the  estate  by  service  as  heir,  and  of  course  was  liable 
to  ftilfil  the  debts  and  obligations  of  his  predecessor,  could  ob- 
ject to  it,  or  disregard  it,  on  the  ground  that  the  msker  was  at 
the  bora  at  the  time.     "The  change  which  was  introduced  by 
Geo.  II.  c.  20,  abolishing  escheat  on  homings  in  civil  causes, 
was  the  only  difference  besides  that  by  1612,  ever  made  by 
Statute  as  to  the  effect  of  homings,  although  the  influence  of  an 
improved  state  of  manners  introduced  a  difference  in  the  practice 

or  party  at  whose  instance  the  homing  issued.  See  the  account 
of  a  singular  contract  entered  into  at  Edinburgh  between  John 
Napier  of  Merchiston  and  the  too  celebrated  Bobert  Logan  of 
Bestalrig  in  July  1594,  although  he  had  been  ordained  to  be  de- 
nounced a  rebel  by  the  Court  of  Justiciary  on  13th  June  pre- 
ceding— Napier's  Life  of  Napier  of  Merchiston,  p.  220. 

"  I  may  aJso  refer  to  a  saame  in  favour  of  Andrew  Master  of 
Jedburgh,  12th  July  1622,  of  a  conveyance  by  John  Home  of 
Swanscheill,  '  cum  consensu  et  assensu  honorabilis  viri  Joannis 
Preston  de  Pennycuick  et  Joannis  Erskine  de  Balgonie  dona* 
toris  eschaete  et  vitalis  redditus  domini  Magistri  Joannis  Home 
et  Margarete  Forrester  ejus  sponse.'  Register  of  Sasines, 
Vol.  jpii,  p.  330.  It  was  not  that  the  deed  of  the  rebel 
was  null  diat  it  was  confirmed  by  the  donator;  but  as  it 
was  a  conveyanoe  to  a  disponee,  immediately  to  take  effect, 
the  consent  of  the  donator,  whose  interest  it  was  to  affect, 
became  necessary.  Preston  was  probably  an  adjudger.  Home 
was  probably  still  at  the  hom  unrelaxed ;  yet  the  disposition  is 
not  null,  but  received  by  the  disponee,  and  acted  upon  both  by 
him  and  the  superior  when  thus  assented  to.^' 


during  the  eighteenth  century ;  and  this  may  be  one  reuon  why 
so  salutary  a  cbsnge  was  not  introduced  at  an  earlier  period  into 
our  law.  At  the  same  time,  as  a  proof  how  seldom  any  change, 
even  the  most  obvious  improvement,  can  be  made  on  our  legal 
institutions  without  the  occurrence  of  some  unlooked  for  incon- 
venience, I  may  notice  that,  however  unlikely  it  was  that  any 
such  should  have  arisen  from  this  abolition  of  escheat,  such  waa 
soon  felt  in  the  case  of  Fairley  against  the  Earl  of  Bothes,  1 725, 
Karnes,  Mor.  2129,  where  the  question  occurred  how  an  obliga- 
tion ad  factum  praUandum  was  now  to  be  enforced,  where  the  de- 
fender lieing  a  peer,  was  privileged  from  caption ;  the  point  was 
not  solved  in  that  case,  and  '  the  question  was  delayed  through 
hopes  of  an  accommodation.*  Since  that  time,  an  alternative 
has  been  introduced  into  a  summons  for  implement,  which  ob- 
viates the  difficulty  which  could  not  there  be  surmounted. 
Upon  the  whole,  then,  ^  am  for  sustaining  tbe  defences  in  the 
original  process.  With  regard  to  the  supplementary  process,, 
which  c^s  for  reduction  of  the  order  of  the  Court,  authorising 
registration  of  the  deed  of  entail,  on  the  ground  that  the  late 
Mr  Macrae  being  an  outlaw,  had  no  right,  either  by  himself  or 
by  granting  a  mandafi?  to  others,  to  appear  for  him,  to  take  any 
privilege  or  benefit  of  the  law  or  of  the  Statute  16S5,  and  far- 
ther, that  such  mandate  fell  bv  his  death  on  16th  January  1820, 
I  am  of  opinion,  that  although  Mr  Macrae  could  not  appear  in 
Court  in  his  own  person  to  enforce  any  right  or  obligation  con- 
tracted in  his  own  &vour,  the  trustees  whom  he  authorised  to 
execute  an  entail  of  his  lands  (a  deed  which,  in  my  opinion,  he 
could  have  executed  himself)i  were  entitled  to  apply  to  have  it 
recorded ;  and  that  their  mandate  to  this  effect  did  not  £edl  by 
his  death,  as  the  implied  mandate  under  which  they  acted  waa 
not  for  behoof  of  the  mandant,  but  of  the  heirs  of  entail,  any 
one  of  whom  might  have  applied  to  have  the  deed  recorded  ; 
and,  therefore,  it  did  not  fiJl  by  the  death  of  the  mandant.  I 
am,  therefore,  for  sustaining  the  defences  in  the  supi^ementary 
process  also." 

The  Lord  Justice-Clerk  and  Lord  Meadowbank. 

*'  In  answer  to  the  questions  submitted  by  the  First  Division 
of  the  Court  in  this  case,  I  do  not  deem  it  necessary,  after  hav- 
iiig  seen  the  very  full  and  elaborate  opinion  of  Lord  Medwyn, 
to  enter  at  any  length  into  a  review  of  the  various  topics  that 
have  been  discussed  both  in  the  written  and  oral  pleadings  of 
the  parties,  but  shall  content  myself  with  stating,  generally,  the 
opinion  diat  I  have  formed  on  a  deliberate  consideration' of  what 
has  been  urged  regarding  this  important  question  inlaw.     Upon 
a  review  of  Uie  authorities  and  decisions  of  our  law,  there  do 
not  appear  to  me  sufficient  grounds  for  holding  that,  in  so  fiv 
as  regards  the  right  to,  and  power  of  disposal  of  real  property, 
there  exists  any  soUd  distinction  between  the  effects  of  outlawry 
and  denunciation  in  regard  to  crimes  in  the  Court  of  Justiciary, 
and  of  the  procedure  which  flows  from  process  in  the  civil  Court, 
by  horning  and  denunciation  in  regard  to  civil  debts.     It  ia  no 
doubt  fixed  law,  that  on  fiulure  to  appear  when  duly  cited  on  a 
criminal  charge,  a  person  ia  declared  to  be  an  outlaw  and  fugi- 
tive from  his  Mi^esty's  laws,  and  ordained  to  be  put  to  the  hom, 
yet  the  proceeding,  while  it  has  in  practice  assumed  the  form  of 
a  sentence,  expressly  bears  onl^  to  take  place  '  for  his  contempt 
and  disobedience  in  not  appearing  the  said  day  and  place,  in^the 
hour  of  cause,  to  underlie  the  law  for  the  crime  charged  against 
hinu*    The  nature  and  magnitude  of  the  offence  charged,  has 
not  the  smallest  effect  upon  the  procedure,  which,  proceeding 
not  upon  the  presumption  of  guilt,  as  in  England  in  cases  of 
treason  and  felony,  with  us  in  every  case,  even  of  the  moat  in- 
significant crime,  leads  to  sentence  of  outlawry  against  the  per- 
son accused  who  has  failed  to  appear,  and  who  is  thereby  held 
to  be  in  rebellion  against  the  sovereign  and  his  laws.     In  like 
manner,  in  regard  to  civil  debtors,  when  charged  on  letters  of 
homing  under  the  Royal  Signet,  and  fiuling  to  obey,  they  are 
held  a£o  as  being  in  rebellion  on  acoount  of  their  disobedienoe. 
In  point  of  form  tlie  two  proceedings  are  different,  but  in  substance 
they  are  in  redity  the  same.     Sir  George  Mackenzie  (Part  ii.  1. 1 9, 
§  6,)  states,  that '  a  person  at  the  hom  is  by  the  English  law  al- 
ways,  and  oftentimes  in  our  law,  said  to  be  outlawed  •  end  to  be 
oudawed  imports  the  loss  of  all  the  privileges  of  law ;  and  in  our 
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Imw  they  are  mid  non  habere  pereomam  stanii  in  judieia  ;  nor 
putB  our  law  uiy  distinedoii  between  civil  and  criminal  cbms.' 
And  though  there  follows  tome  reasoning,  which  may  at  first 
sight  appear  to  limit  the  effect  of  these  lut  words,  yet,  on  con- 
sideration, it  will  be  found  rather  to  amount  to  the  speculative 
views  of  the  author  than  to  a  contrary  exposition  of  the  law. 
For  the  same  author,  in  his  observations  on  the  Act  of  the 
twetlUi  Parliament  of  James  VI.  c.  145,  has  these  words — '  By 
the  last  clause  of  this  Act,  it  is  provided,  that  the  treasurer  or 
his  depute  may  cause  secure  the  houses  of  the  committers  of 
the  crimes  upon  the  expenses  of  the  readiest  of  the  escheat  goods, 
that  is  like  that  annotatio  honorum  allowed  by  the  dvil  law  in 
criminals  against  absents ;  and  though  the  Act  specifies  only 
that  this  may  be  done  in  crimes,  yet  I  conceive  that  all  rebellion 
is  comprehended  under  the  word  crimes  ;  for  in  all  cases,  even 
for  civil  rebellion,  not  only  may  the  treasurer  seal  till  caution 
be  found,  but  even  the  Lords  of  Session  will,  upon  a  bill,  allow 
s^ing  of  the  rebel's  goods  at  the  donator*8  instance  till  caution 
be  found.'  A  sentence  of  fugitation  or  outlawry  ordains,  that 
the  person  outlawed  shall  be  put  to  the  horn,  and  the  denunciation 
further  bears,  that  all  his  goods  and  gear  shall  be  escheat  for  his 
Bfajesty's  use ;  and  when  this  sentence  is  duly  recorded,  and 
the  outlaw  remains  unrelaxed  for  year  and  day,  bis  liferent 
escheat  also  fiUIs,  and  the  right  of  his  superior  to  enter  into  pos- 
session of  his  heritable  estate  undoubtedly  takes  effect.  But 
this  rule  of  law,  according  to  the  authorities,  applies  to  all  per- 
sons put  to  the  horn  and  denounced  rebels.  These  are  unques- 
tionably serious  consequences,  resulting  from  the  contumacy 
exhibited  by  the  outlaw,  independently  of  the  other  attendants 
of  the  sentence  of  outlawry,  on  which  it  is  unnecessary  to  en- 
large. But  fiirther  than  the  forfeiture  of  his  liferent  escheat, 
and  the  known  legal  interests  that  in  consequence  belong  to  the 
person  entitled  to  that  forfeiture  of  his  vassal  or  to  his  donatory, 
I  can  discover  no  express  dictum  or  authority  for  holding  that, 
according  to  the  law  of  Scotland,  a  vassal  is  further  punished 
in  consequence  of  his  outlawry  by  being  deprived  of  all  powers 
as  to  the  fee  of  his  heritable  estate.  It  is  no  doubt  true  that  the 
person  under  denunciation  of  outlawry  can  execute  no  deed,  or 
do  any  act  that  can  injure  or  impair  the  interests  of  his  superior 
or  his  donatory  in  his  liferent  escheat,  the  exclusive  enjoyment 
of  which  remains  with  them ;  but  quoad  the  fee  of  what  is  the 
subject  of  that  escheat,  and  upon  which  the  superior  or  his 
donatory  has  no  legal  claim  whatever,  the  rights  of  the  outlawed 
irassal  reaiain  entire,  subject  no  doubt  to  the  limitation,  that  he 
cannot  H>pear  in  a  court  of  justice  to  sue  or  defend  regarding  it 
while  unrelaxed.  It  is  accordingly  clearly  establishiad  by  the 
cases  refierred  to  in  the  pleadings,  that  in  so  finr  as  they  do  not 
trench  on  the  rights  of  superiors  or  donatories,  the  acts  of  the 
person  denounc^  as  rebel  are  recognised  as  perfectly  legal.  He 
has  not  forfeited  the  fee  of  his  estate  by  the  sentence  of  outlawry. 
The  law  has  not  declared  him  incapable  of  disposing  or  limiting 
the  enjoyment  of  it  after  his  death — for  it  seems  inconceivable, 
that  if  every  act  of  a  perM>n  after  sentence  of  outlawry  and  denun- 
dation  recorded  under  it  were  utterly  null  and  void,  it  should  not 
have  been  so  stated  in  some  authority  or  other.  Nobody  will 
deny  that  a  person  outlawed,  though  said  to  have  thereby  suffered 
the  capitis  diminutiot  may  succeed  to  an  estate  which,  at  bis  death, 
will  pass  to  bis  heir,  or  that  he  can  enter  into  a  legal  marriage, 
and  that  a  lawful  child  begotten  and  born  after  sentence  of  out- 
lawry will  be  entitled  to  succeed  to  its  father,  though  it  has  been 
the  practice  to  grant  a  relaxation  or  dispensation  for  enabling  one 
to  such  circumstances  to  be  duly  served  in  terms  of  the  brieve  of 
nortancestry.  It  would  be  a  violation  of  legal  principle,  how- 
ever, to  bold,  that  with  regard  to  an  estate  in  which  the  person 
outlawed  stood  invested  in  fee  simple,  but  of  the  enjoyment  of 
the  rents  and  profits  of  which  he  was  merely  deprived  during  his 
life  by  the  operation  of  law,  from  hin  incapacity  to  discharge  the 
duties  of  vassal,  he  should  farther  be  held  debarred  from  all  power 
of  regulating  the  succession  of  it  after  his  death.  This  is  a 
penalty  resulting  from  outlawry  which  would  require  either  to  be 
established  by  express  Statute,  or  to  have  been  dedared  to  attach 
to  the  outlawed  person  by  a  seriet  nrumjudieatarumof  the  most 
dedsive  nature,  but  of  which  I  have  seen  no  evidence  in  this  case. 
Without,  therefore,  enlarging  further,  and  feding  indebted  to 
Lord  Mfdwya  for  the  laborioui  researches  made  by  him»  I  am 


of  opinion,  that,  independently  of  the  spedalty  that  oceurred  in 
this  case,  from  the  late  Mr  Id acrae  having  granted  the  disposi- 
tion of  his  estate  to  Mr  Alexander  Young  prior  to  the  sen- 
tence of  outlawry  pronounced  against  bim  in  tbe  Court  of  Justi- 
ciary, the  entail  of  the  estate  of  Holmains  is  not  reducible  on  the 
ground  on  which  it  is  rested  In  the  first  question  put  to  the  eon- 
suited  Judges,  nor  on  that  stated  in  the  second  question,  as  that 
entail  having  been  executed  by  trustees  was  competently  recorded 
on  application  by  then,  as  it  might  also  have  been  at  the  instance 
of  any  one  having  an  interest  in  the  succession  under  it.** 

Lord  MeadowbattJt,-^**  I  concur  in  the  opinion  of  Lord  BCed- 
wyn  and  the  Lord  Justice- Clerk.*' 

Lord  MoncreifT,  Lord  Glenlee,  and  Lord  Cockbum. 

**  If  the  deed  of  entail  here  sought  to  be  set  aside  had  been  the 
direct  act  of  Mr  James  Macrae,  alter  the  sentence  of  outlawry 
and  fugitation  pronounced  against  him  by  tbe  High  Court  of 
Justiciary,  and  after  tbe  letters  of  denundation  on  that  sentence 
had  been  executed,  the  said  sentence  never  having  been  recalled, 
or  if  that  entail  roust  in  law  be  regarded  in  tbe  same  light  as  if  it 
were  bis  direct  act,  I  should  have  considerable  hesitation  in  think- 
ing that  it  ought  to  be  sustained.  The  question,  whether  tbe 
falling  of  tbe  liferent  escheat,  upon  denunciation  on  letters  of 
homing  for  a  dvil  debt,  before  the  Statute,  20th  Gko.  II.,  bad 
tbe  effect  of  disabling  the  party  so  denounced  rebel  from  execut- 
ing any  deeds  of  conveyance  of  his  heritable  estate,  has  been 
argued  at  great  length  in  the  cases  and  in  the  hearing.  But,  as  it 
does  not  appear  to  me  that  the  solution  of  that  question  in  the  nega- 
tive would  be  Buffident  for  determining  that  a  denounced  outlaw, 
by  the  sentence  of  the  criminal  court,  could  effectually  execute  a 
deed  uf  entail,  I  ihall  only  observe  on  that  point,  that  it  does  not 
seem  to  depend  on  the  supposition  of  a  forfeiture  of  tbe  fee  of  the 
estate  as  lu  the  person  of  the  rebel,  or  on  tbe  clearest  settlement 
of  the  reverse.  There  can  be  no  doubt,  that  the  fee  is  not  for- 
feited, to  such  an  effect  as  to  preclude  the  heir  from  taking  it  up 
on  the  expiry  of  the  liferent,  or  to  allow  it  to  be  carried  by  any 
gift  of  the  liferent  escheat.  The  proper  question  is,  concerning 
the  powers  of  the  rebel,  after  denundation,  to  perform  legal  aeta 
affecting  the  heritage  thus  falling  for  the  time  into  the  hands  of 
the  superior ;  and  this  seems  to  me  to  depend,  not  so  much  on  tbe 
point,  whether,  in  tbe  abstract,  a  perty  so  situated  was  disabled 
from  executing  deeds  of  conveyance,  as  on  tbe  difficulty  of  holding 
that  any  one  except  the  superior  eould  legally  object  to  them. 
But,  afti»r  giving  all  tbe  attention  in  my  power  to  the  arguments 
and  authorities  laid  before  tbe  Court,  I  have  not  yet  been  con- 
vinced, that  there  is  not,  in  relation  to  tbe  present  question,  an 
essential  difference  between  tbe  effect  of  a  sentence  of  outlawry 
bj  the  criminal  court,  and  the  effect  formerly  given  to  denunda- 
tion for  a  civil  debt.  Both,  no  doubt,  produced  the  liferent 
escheat,  whereby  the  estate  fidls  into  the  superior's  bands  during 
the  rebers  life.  So  far  there  is  a  similarity ;  and  it  baa  never 
been  maintained,  that  there  was  anv  forfeiture  of  tbe  fee  to  the 
superior  or  the  crown,  such  as  might  follow  on  an  express  sen- 
tence to  that  effect  on  trial  and  conviction  of  a  crime.  The  real 
question  is,  whether,  the  estate  remaining  under  the  liferent  es- 
cheat, to  be  taken  up  by  tbe  heir  of  investiture  on  the  expiry  of  it, 
tbe  party  denounced  outlaw  under  sentence  of  tbe  Circuit  Court  is 
legally  capable,  without  recall  of  the  sentence,  to  do  tbe  acta 
which  are  implied  in  tbe  execution  of  an  entail  under  tbe  Statutu 
1685?  From  the  note  in  Elcbieson  Stair,  p.  I94>  and  the  autho- 
rities there  referred  to,  it  appears  that  tbe  forfeiture  of  the  life- 
rent escheat  had  taken  place  on  denunciation  on  a  criminal  sen- 
tence of  outlawry,  long  before  the  same  consequence  was  applied 
to  tbe  case  of  a  party  at  the  bom  for  a  dvil  debt ;  and  that  the 
Act  1535,  c.  32,  was  only  passed  in  order  to  remove  a  doubt, 
still  at  that  time  existing,  as  to  the  latter  case.  But,  though  that 
Act  declared  the  law  to  be,  that  tbe  liferent  escheat  fell  in  all 
cases  of  parties  denounced  rebels,  except  for  treason  and  lese 
majestic,  it  does  not  at  all  follow  that  that  was  tbe  only  eonse- 
quence  resulting  from  completed  outlawry  by  sentence  of  a  jcri- 
rainal  court,  which  stiod  on  tbe  undoubted  criminal  law,  at  all 
events  for  slaughter,  independent  of  that  Statute  altogether. 
The  clear  doctrine  of  the  law  was  and  is,  that  a  party  denounced 
outlaw  on  such  a  sentence  is  *eiriiiter  /nor/a au,*— that* aitttfil  (r- 
gem  lerrtf,*— that  there  is  *  a  forfeiture  of  bis  person  in  law,*  &c. 
Hume,  ii.  270,  dd  edit.     Tbe  effect  of  this  is  explained  to  be» 
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that  be  cannot  bear  testimony  in  any  court ;  that  he  cannot  bold 
an  office  of  trust ;  that  he  Cdnnot  pursue  or  defend  in  any  '  pro- 
cess,  civil  or  criminal  ;*  thiit  he  cannot '  claim  any  personal  pri- 
vilege, or  benefit  whatsoever  of  the  law.* — Ibid.  The  principle 
is  equally  stated  by  all  the  authorities,  though  it  is  variously  ex- 
pressed.  These  are  consequences  of  a  very  strong  and  decided 
nature :  they  are  given  only  as  examples  of  the  effects  of  the 
general  rule  of  disability;  and  it  seems  to  me  to  be  very  clear, 
that  some  of  these  at  least  did  not,  in  all  case«,  follow  on  denun- 
ciation for  civil  debt.  A  passage  in  Sir  George  Mackenzie's 
Criminal  Law>  Vol.  ii.  Wocks,  p.  225,  has  been  quoted  in  this 
cause,  as  proving  that  there  is  no  difference.  It  appears  to  me 
very  singular  that  it  should  be  so  thought.  I  humbly  think  that 
it  is  a  direct  authority  to  the  contrary.  The  question  is  stated  in 
the  beginning  of  the  paragraph,  whether  'a  person  at  the  horn, 
or  excommunicated,  may  pursue?'  By  pursuing,  the  author 
clearly  means  prosecute  for  a  crime  in  the  criminal  court : 
for  it  is  of  such  pursuits  only  that  he  is  treating.  He  says 
that  the  point  is  debateable;  and  then  proceeds  to  state  the 
reasons  for  and  against  the  admission  of  such  acciiRers.  In 
stating  what '  may  be  alleged*  for  the  negative,  he  mentions,  that 
a  person  at  the  horn  is  held  to  be  outlawed,  and  that  outlaws  are 
held  '  non  habere  personam  ttandi  in  Judicio ;'  and  he  closes  this 
statement  of  what  may  be  alleged  on  that  side  of  the  argument 
with  the  words  relied  on, '  nor  puts  our  law  any  distinction  be- 
twixt civil  and  criminal  causes.*  I  think  it  very  apparent,  that 
these  words,  even  if  they  were  unexplained,  and  could  be  taken 
as  expressing  Sir  George  Mackeniie's  own  opinion,  do  not  at  all 
relate  to  the  sentence  of  outlawry  by  the  criminal  court,  on  the 
one  hand,  or  the  denunciation  on  letters  of  homing  for  civil  debt, 
on  the  other ;  but  clearly  to  the  cause,  civil  or  criminal,  in  which 
the  outlaw  attempts  to  appear  as  a  party.  There  really  can  be 
no  doubt  that  this  is  the  meaning,  both  from  the  whole  scope  of 
the  passage,  and  from  the  use  of  the  word  cauaes,  which  cannot 
apply  to  a  charge  of  horning.  But,  after  stating  these  argu- 
ments for  the  one  opinion  and  the  other.  Sir  George  goes  on  to 
endeavour  to  resolve  the  question.  And  how  is  this  done? 
'  For  reconciling^which  difficulty,  it  may  be  alleged,  that  there  is 
ft  distinction  betwixt  the  being  outlawed  for  a  criminal  or  civil 
cause,  and  that  those  who  are  denounced  fugitive  upon  any  cri- 
minal account  cannot  be  pursued  until  they  be  relaxed,  which  is 
incontrovertibly  true  in  our  law ;  seeing  if  a  person  be  denounced 
for  not  finding  caution  for  his  appearance  to  underlye  the  law, 
he  will  not  be  admitted  to  propone  any  defence  till  be  be  relaxt ; 
but  though  a  person  be  at  the  born  for  a  civil  cause,  it  appears 
moat  unreasonable,  that,  because  a  person  is  not  able  to  pay  a 
great  sum,  for  which  be  is  denounced,  that  he  shall  not  therefore 
be  permitted  to  defend  his  own  innocence  against  a  crime  laid  to 
bis  charge.  It  seems  likewise  reasonable  that  some  distinction 
should  be  made  betwixt  a  pursuer  and  defender  in  this  case;  for 
it  seems  unreasonable,  that  he  who  accuses  another  for  a  crime 
should  debar  him  from  telf-defence,  though  the  debarring  him  from 
pursuit  be  not  so  un favourable. '  And  then  he  quotes  a  case, 
Spence  and  Bannatyne,  in  which  it  was  actuallv  found  by  the 
Court  that  the  pursuer  in  a  criminal  pursuit  could  not  by  horn- 
ing for  debt  debar  the  accused  a  defendendo.  It  seems  to  me  to 
be  impossible  to  hold  that  Sir  George  Mackenzie,  in  this  pass- 
age, gives  an  opinion,  either  in  wot6b  or  in  true  meaning,  that 
there  is  no  difference  between  the  effects  of  outlawry  on  criminal 
sentence,  and  that  arising  from  homing  for  civil  debt,  or  to  doubt 
that  be  does  distinctly  say  that  there  is  a  very  important  distinc* 
tiori.  He  does  not  precisely  resolve  the  case  of  a  person  at  the 
horn  pursuing  for  a  crime  ;  but,  in  the  very  point  of  disability  to 
pursue  or  defend,  which  is  the  thing  he  is  treating  of,  he  says 
expressly  that  there  is  a  distinction  between  the  cases,  and  gives 
authority  for  the  assertion.  I  do  not,  however,  think  it  neces- 
sarjr  to  go  at  lai^  into  the  authorities  which  were  cited  on  this 
subject.  I  have  thought  it  proper  to  explain  my  view  of  the 
passage  in  Mackenzie,  which  has  appeared  to  others  to  be  ex- 
press on  the  point  against  that  view.  But  all  I  mean  to  say  is, 
that  I  have  not  ^et  been  convinced  that  there  is  not  an  essential 
difference  in  pnnciple  between  the  effect  of  outlawry  by  the 
sentence  of  the  criminal  court,  and  that  of  outlawry,  under  the 
former  law,  for  civil  debt;  or  that  the  rules  applicable  to  ^he 
latter  will  settle  the  former  case.  And,  if  the  facts  were  such 
as  fairly  to  raise  the  question,  I  should  not  be  prepai'ed  to  say, 


that,  under  the  rule  as  laid  down  by  Baron  Home  and  the  other 
autfaoritiea,  an  outlaw  by  such  a  sentence  could  effectually  exe- 
cute a  deed  of  entail.  The  proper  form  of  making  a  deed  of 
tailzie  is,  by  resigning  the  lands  in  the  superior's  bands  for  nevr 
infeftroent  to  special  heirs,  and  under  conditions.  According  tu 
the  ancient  principle,  that  should  be  done  by  the  vassal  appearing 
in  the  superior's  court :  The  doing  it  by  proeuratory  was  an  in- 
dulgence. How  could  the  outlaw  perform  such  an  act  ?  How 
could  he  state  himself  as  vassal  ?  How  could  he  claim  the  pri- 
vilege conferred  on  '  his  Migesty's  subjects*  by  the  Act  1665  ? 
How  could  he  demand  registration  under  it  by  an  application  to 
this  Court,  or  authorise  another  to  do  so  for  him  ?  In  a  word, 
I  cannot  sec  bow  a  person  who  is  *  civilly  dead,*  who  has  *  losit 
the  law  of  the  land,*  and  *  can  claim  no  privilege  or  benefit  under 
it,'  can  be  in  a  capacity  to  perform  the  acla  legUinia  which  are 
implied  in  the  making  of  a  deed  of  entail.  But,  notwithstand- 
ing the  difficulty  which  I  have  in  adopting  the  argument  of  the 
defender  in  this  view  of  it,  I  am  of  opinion,  on  the  actual  facts 
of  the  case,  that  the  entail  is  effectual.  I  think  it  a  point  of  ex- 
treme importance  in  the  cdse,  that  the  estate  was  conveyed  by 
Mr  Macrae,  by  on  absolute  disposition,  on  the  8th  May  1790,  to 
Mr  Alexander  Young,  before  even  the  execution  of  the  criminal 
letters  against  him,  and  that  infeftment  followed  on  the  15th 
May  thereafter.  There  was  nothing  in  law  to  prevent  the  exe- 
cution of  such  a  deed — supposing  all  questions  with  creditors  or 
the  superior  to  be  waived  or  reserved.  It  was  an  effectual  con- 
veyance to  divest  Mr  Macrae  of  the  estate  in  form,  and  to  place 
all  the  powers  of  the  fee  in  another  person.  No  doubt,  it  was 
understood  to  be  given  in  trust  only  for  the  benefit  of  Mr  Mac- 
rae and  his  family ;  but  it  was  so  entirely  out  of  his  own  power, 
that  he  could  never,  unless  relaxed,  have  enforced  the  trust  in  a 
court  of  law.  So  far  as  he  was  concerned,  it  stood  on  the 
honour  of  the  disponees.  Holding  it  on  such  an  understanding, 
Mr  Young,  acting  on  Mr  Macrae's  personal  instructions,  but 
solely  by  his  own  powers  as  in  the  fee,  conveyed  it  to  other  trus- 
tees; then  these  trustees  executed  a  declaration  of  trust,  in  con- 
formity to  Mr  Young's  deed ;  and  at  last,  on  receiving  the  man- 
date of  6th  May  1807,  executed  the  deed  of  entail  now  in  ques- 
tion. The  question  is,  on  what  ground  can  the  pursuer,  Mr 
Macrae's  heir-at-law,  challenge  that  deed  ?  He  cannot  reduce 
Mr  Macrae's  disposition  to  Mr  Young :  For  the  grenter  waa 
then  in  the  full  fee  aa  unlimited  proprietor.  The  pursuer's  own 
title,  therefore,  can  only  stand  on  Mr  Young's  disposition,  and 
the  subsequent  declaration  of  trust  by  the  other  parties.  But, 
though  Mr  Young,  and  the  other  trustees  by  bis  conveyance, 
might  act  under  the  personal  instructions  of  Mr  Macrae,  all  the 
acta  legUima  were  done  by  them,  who  were  under  no  legal  dis. 
ability;  and  all  flowed  from  the  absolute  and  unqualified  dispo- 
sition to  Mr  Young,  which  waa  a  valid  and  unchallengeable  deed. 
If  Mr  Young  had  never  conveyed  the^state,  and  there  bad  been 
no  declaration  of  trust,  the  pursuer  could  only  have  recovered  it, 
as  heir  of  his  father  after  his  death,  by  proving  the  trust  by  Mr 
Young's  oath.  But  what  title  can  the  pursuer  have  tocom|»Uin 
of  the  exercise  of  the  powers  of  the  disponee,  according  to  the 
reality  of  the  trust,  as  Mr  Young  knew  it,  and  must  have  sworn 
to  it  ?  That  Mr  Macrae  gave  his  instructions  afterwards,  and 
thai  the  ti unices,  for  their  own  exoneration,  took  formal  man- 
dates,  does  nut  appear  to  n;ie  to  alter  the  state  of  the  case.  The 
case  would  have  been  the  fame,  if  Mr  Young  had  origiirally  bad 
all  the  necessary  instructions  for  executing  an  entail,  and  had  at 
last  made  it.  His  trust  was  more  general  and  absolute.  But, 
by  whatever  instructions  it  was  carried  into  execution,  and  ulti- 
mately brought  to  the  creation  of  the  entail,  these  were  but  per- 
sonal movements  extraneous  to  the  title;  and,  if  Mr  Young  in 
the  first  instance,  and  the  other  trustees  afterwards,  held  it  to 
be  their  duty  to  act  on  them,  they  had  the  power  and  the  light- 
to  do  so,  without  entitling  any  party  to  challenge  their  acts.  .  In 
truth,  the  only  case,  in  which  it  is  conceivable  that  the  pursuer 
could  be  entitled  to  object  to  the  acts  of  the  trustees,  would  be 
the  supposable  event  that  they  had  disregarded  the  instructions 
of  Mr  Macrae,  or  acted  contrary  to  what  they  might  have  ad- 
mitted in  writing  or  upon  oath  to  be  the  nature  of  the  truat,  un- 
der  which  they  held  the  title  of  property.  But  this  cannot  be 
said :  The  pursuer's  case  is  on  an  assumption  of  the  reverse. 
And,  as  the  granters  of  all  the  deeds  of  conveyance,  up  to  Mr 
Macrae  himself  in  his  disposition  of  May  I790|  were  perfectly 
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t  A  liiylot  and  under  no  dlMbility  at  tbe  dates  of  them,  it  is  diffi- 
cult to  find  any  thing  like  a  relevant  ground  of  reduction.  Tbe 
pursuer  lays  down  the  proposition,  perfectly  true  in  general,  and 
to  certain  effectB,  that  an  estate  being  held  in  trust  for  a  party  is 
still  in  tbe  substance  of  the  right  of  property  his,  and  under  bis 
command.  But  the  question  here  depends  on  tbe  forra  of  the 
title,  or  the  power  to  make  it.  As  to  the  substance,  Mr  Macrae 
could  in  May  I'TOO  have  gifen  the  estate  to  Mr  Young  absolutely 
without  any  trust,  if  he  had  chosen  to  do  so.  He  did  give  it  ab- 
solutely in  form,  though  on  an  understood  trust.  The  trust  has 
been  fulfilled  according  to  bis  will ;  and  the  title  created  stands 
on  rights,  in  which  there  is  no  inhability  in  the  persons,  and  no 
defect  in  the  form  of  conveyance.  Tbe  objection  is,  that  it  is 
made  according  to  the  wishes  or  instructions  of  Mr  Macrae.  1 
am  of  opinion,  that  this  is  not  relevant,  and  that  the  formality 
of  the  writings  expressive  of  such  instructions  does  not  alter  the 
tme  state  of  tbe  question  arising  on  the  title.  For  these  rea* 
sons,  I  am  on  the  whole  of  opinion,  in  answer  to  the  question 
stated,  that  the  deed  of  entail  therein  referred  to  is  not  liable  to 
reduction  at  tbe  instance  of  the  pursuer  as  beir-at  law  of  bis 
father,  Mr  James  Macrae.** 

*'  Lord  GUtUee.-^!  concur  in  tbe  foregoing  opinion." 

**  Lard  Codkbum,'^!  concur  in  this  opinion.** 

Lord  Corehousey  Lord  Fullerton  and  Lord  Jeffrey. 

**  I  agree  entirely  in  the  conclusion  at  which  Lord  Medwjm 
has  arrived.  Independendy  of  the  light  which  his  researches 
have  thrown  on  the  subject,  it  appears  to  me  that  the  question 
may  be  decided  by  a  reference  to  dear  and  familiar  principles. 
It  is  settled  law,  that  a  sentence  of  fugitation  in  the  criminal 
court  (except  in  the  case  of  treason)  does  not  operate  as  a  con- 
viction or  attainder ;  it  does  not  even  create  a  presumption  that 
the  fugitive  is  guilty  of  the  ofience  of  which  he  is  accused.  It 
is  the  punishment  o£  a  different  offence  altogether,  that  of  dis- 
obedience to  the  King's  will  in  fitiling  to  appear  for  trial.  That 
disobedience  is  the  same,  and  is  visited  with  the  same  punish- 
ment, however  heinous  the  crime,  or  however  slight  the  mis- 
demeanour with  which  the  party  is  charged.  The  penal  con- 
sequences of  fugitation,  to  a  certain  extent,  are  clearly  defined 
by  Statute  and  usage.  The  single  escheat  fiills  immediately 
after  the  sentence  is  pronounced.  The  liferent  escheat  fidls 
when  the  fugitive  has  remained  for  a  year  and  day  unrelaxed.  It 
is  fixed,  by  die  express  authority  of  all  the  writers,  that  the  fee 
of  his  heritable  property  is  not  affected  by  this  sentence ;  the 
superi<ff  has  nothing  more  than  the  usufruct,  that  is,  the  profits 
and  issues  of  the  fee  during  the  fugitive's  life.  The  only  other 
penalty  consequent  on  fugitation,  as  is  admitted,  is,  that  the 
fugitive  becomes  an  outlaw — anUttit  legem  terrte.  What  the  im- 
port of  this  expression  is,  must  be  gathered  from  authority  or 
usage ;  and  here,  as  in  ev^ry  other  case  in  the  administration  of 
penal  law,  the  offender  has  the  benefit  of  a  rigorous  construction 
in  his  &vour.  Now,  it  is  distinctly  laid  down  in  all  the  books, 
that  the  outlaw  has  no  longer  a  persona  standi  injudicio  ;  that 
he  u  incapable  of  suing  or  being  heard  in  defence  in  any  court : 
therefore  he  can  vindicate  no  right,  he  can  protect  himself  against 
no  daim  by  means  of  judicial  proceedings.  As  he  is  not  recog- 
nised in  judgment,  he  is  said  to  be  civiliter  mortuus,  and  on  that 
account  it  has  been  decided  that  he  can  exerdse  no  public  func- 
tion ;  for  example,  he  cannot  offidate  as  a  judge,  or  serve  on  a 
jury,  or  give  testimony  as  a  witness,  or  act  as  a  magistrate,  as 
a  notary,  or  as  tutor.  Further  than  this  I  see  no  authority  or 
precedent  to  show  that  the  penalty  extends.  The  fee  of  his 
landed  estate,  as  has  been  observed,  rema^is  in  him  during  his 
life,  and  at  his  death  is  taken  out  of  his  hcareditas  jacens  by  the 
service  of  his  hdr.  It  is  nowhere  said  that  he  is  incapable  of 
contracting  an  obligation  in  &your  of  others,  or  of  imposing  an 
obligation  upon  them ;  or  that  he  is  incapable  of  acquiring  an 
heritable  estate  during  the  subsistence  of  his  outlawry,  or  con- 
veying it  by  a  deed  inter  vivos  or  mortis  causa,  and  that  either 
al»olutely  or  under  conditions.  Indeed  there  is  an  express  au- 
thority, Bankton,  ii.  p.  253,  *  that  the  fee  of  his  lands,  though 
the  rights  of  die  same  supervene  to  him  after  sentence,  de- 
scends to  his  heir,'  under  tbe  exception,  that  if  tbe  lands  were 
purchased  with  moveable  funds  belonging  to  him  at  the  date  of 
the  sentence,  they  would  go  to  the  Crown  as  a  surrogatum  for 


what  the  fugitive  had  fraudulently  attempted  to  withdraw  from 
the  single  escheat.     Indeed  it  is  manifest  that  no  act  of  his  can 
be  effectual  to  the  prejudice  of  the  rights  vested  in  others,  by 
his  fugitation,  whetiier  it  be  the  King  or  the  superior,  or  then: 
donataries.     The  argument  on  which  the  pursuer  chiefly  relies 
is,  that,  as  the  outlaw  is  said  to  be  civiliter  mortuus,  it  is  im- 
plied in  that  expression  that  he  has  lost  every  privilege  of  a 
subject,  and  therefore,  among  other  privileges,  that  of  dispos- 
ing of  landed  property.     But  it  is  plain  that  the  import  of  a 
general,  and  that  too  a  metaphorical  term,  requires  to  be  de- 
fined by  Statute  or  usage.     If  it  were  to  be  taken  in  all  the  ex- 
tent of  which  it  admits,  and  in  which  it  is  employed  in  some 
systems  of  jurisprudence,  it  would  infer  that  the  outlaw  neither 
could  contract  marriage,  or  have  lawful  children,  or  have  any 
right  whatever  vested  in  him.     But  there  is  no  authority  that 
dvil  death  is  so  construed  in  the  law  of  Scotland.     On  the 
contrary,  as  has  been  already  stated,  he  can  hold  property,  he 
can  purdiase  property,  and  his  son,  begotten  and  bom  after  the 
sentence  of  outlawry,  can  serve  nearest  and  lawful  heir  to  him 
after  his  death.     If  any  of  the  numerous  and  important  disabili- 
ties which  the  pursuer  represents  as  following  sentence  of  out- 
lawry, really  existed,  it  is  certain  that  some  notice  would  have 
been  taken  of  them  in  the  books.     But  he  has  not  produced, 
and  cannot  produce,  an  authority  for  any  of  them,  with  the  ex- 
ception of  those  which  have  been  already  alluded  to ;  and  more 
particularly,  be  has  produced  no  authority  that  an  outlaw  cannot 
dispose  of  his  heritable  estate.     The  weight  of  negative  evidence 
is,  in  my  opinion,  of  itself  conclusive  of  this  question ;  and  if 
the  outlaw,  though  said  to  be  dvilly  dead,  can  contract  the  most 
important  of  all  dvil  contracts,  and  if  he  can  purchase  landed 
property,  and  hold  it  in  fee,  there  is  no  reason  why  he  should 
not  convey  it  also.     But,  independently  of  negative  evidence, 
and  of  the  strictness  with  which  all  penal  laws  are  construed  in 
feivour  of  the  offender,  it  is  thought  that  there  is  satisfactory 
positive  authority  on  the  very  point  now  at  issue.     Without  stop- 
ping to  inquire  whether  the  consequences  of  denunciation  on  a 
charge  of  horning  for  a  dvil  debt,  are  in  every  respect  the  same 
with  those  which  result  from  a  sentence  of  fugitation  in  the 
criminal  court,  it  is  enough    to  say,    that  in  both  cases,  the 
person  denounced  or  fugitated  (before  the  change  of  the  law  by 
the  Jurisdiction  Act)  ^vas  declared  an  outlaw,  his  single  and 
liferent  escheat  fell  in  the  same  manner,  and  produced  the  same 
effects.     In  both  cases  he  was  deprived  of  a  persona  standi  tir 
judicio,  and  could  ndther  sue  nor  defend ;  in  both  he  was  pro- 
nounced to  have  lost  the  benefit  of  the  law ;  and  in  both  to  be 
civiliter  mortuus.     Stair,  iv.  47,  §  10,  11.     It  has  been  repeat- 
edly dedded  in  the  cases  dted  by  the  defenders,  (Cunningham, 
March  21, 1623;  Clerk,  Dec  10, 1629,)  that  a  person  denounced 
on  a  horning  can  make  an  assignation  of  an  heritable  subject,  if  itis 
not  to  the  prejudice  of  the  fisk.     If,  therefore,  outlawry  in  a  dvil 
case,  thoughdie  fugitive's  escheat  has fiillen,  though  he  has  lost  the 
privilege  of  the  law,  though  he  has  no  persona  standi,  though 
he  is  dvilly  dead,  does  not  disable  him  to  dispose  of  his  heritage : 
What  ground  is  there  to  infer  that  the  outlaw,  by  the  sentence 
of  the  criminal  court,   on  whom  the  same  penalties,   and  no 
others,  are  declared  to  attach,  has  not  the  same  power  ?     Is  the 
generaJ  and  metaphorical  term,  civil  death,  to  be  construed  in 
the  one  case  in  one  sense,  and  in  the  other  case  in  a  totally  dif- 
ferent sense,  and  that  without  the  shadow  of  authority  in  the 
books  ?     With  the  benefit  of  Lord  Medwyn's  researches,  and 
after  careful  inquiry,  I  have  not  been  able  to  discover  that  the 
consequences  of  a  denundation  on  a  homing  are  different  from 
those  of  fugitation  in  the  criminal  court,  or  in  any  respect  less 
severe,  with  the  exception  of  the  distinctions  introduced  by  ex- 
press Statute,  or  in  one  or  two  instances  rendered  necessary 
either  from  the  different  forms  of  procedure  in  the  dvil  and  the 
criminal  courts,  or  from  obvious  views  of  expediency  and  justice. 
I  do  not  Uiink  that  outlawry  for  failure  to  implement  dvil  ob- 
ligations was  introduced  for  the  first  time  by  the  Act  1535,  c. 
32.     The  contrary  is  proved  by  a  passage  in  the  Regiam  Ma- 
jestatem,  (i.  18.  3.)  where  it  is  said,  that,  if  the  seller  of  any  pro- 
perty fails  to  relieve  his  cautioner,  be  shall  be'^ouUawed  forth  of  all 
the  realm  of  Scotland  wherever  he  shall  be  found  or  appre- 
hended.     It   was  doubted  by  the   Court  of  Session  in  1535 
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whether  the  liferent  escheat  fell  either  in  dvil  cum,  or  in  any 
ease  except  slaughter,  but  on  a  reference  to  ParliameDt,  the 
Lords  of  the  Articles  found  '  that .  the  use  in  tiroes  bygane  has 
bene,  that  the  mailles  and  dewties  of  the  landes  of  them  that 
has  been  seir  and  day  at  the  borne,  balden  of  other  superioura 
than  the  Kingis  Grace,  seir  and  day  being  by-paste,  returned 
again  to  the  superioura  of  the  saidis  landes,  for  the  lifetime  of 
them  that  sustained  sik  proces  of  homing  xeir  and  day,  as  said  is, 
except  crimes  of  treason  and  lese  majestie.'  However  this  may 
be,  it  is  certain  that  in  1612  the  penal  consequences  of  outlaw- 
ry for  debt  were  as  severe  as  those  of  outlawry  in  the  criminal 
court,  because  it  required  a  Statute  in  that  year  to  prevent  the 
outlaw  in  the  former  case  from  being  destroyed  as  a  wild  beast 
with  impunity.  Sir  George  Mackenzie,  in  a  passage  quoted  in 
the  pleadings,  lays  it  down  in  general  terms,  "  tibat  our  law 
puts  no  distinction  in  this  matter  between  civil  and  criminal 
causes,**  by  which  it  is  thought  he  means  outlawry  by  denun- 
ciation for  a  civil  debt,  and  outlawry  by  fugitation  in  the  criminal 
court.  But  he  goes  on  to  mention  an  exception,  the  necessity 
of  which  is  quite  apparent.  If  a  person  is  prosecuted  in  the 
criminal  court  for  a  crime,  and  is  prevented  by  the  accuser  from 
stating  his  defence,  by  a  sentence  of  fugitation  pleaded  in  bar, 
it  is  in  the  power  of  the  criminal  court,  if  they  see  cause,  to 
repone  him  sgainst  the  fugitation  de  piano,  that  he  may  be  hnurd. 
But  if  the  accused  in  the  criminal  court  is  barred  from  defend- 
ing himself  by  denunciation  on  a  homing,  the  criminal  court 
have  no  power  to  repone  him,  and  he  must  have  letters  of  relaxa- 
tion under  the  Signet,  either  in  consequence  of  paying  the  debt, 
or  by  a  judgment  of  the  civil  court,  before  he  can  be  beard.  In 
that  view,  and  considering  also  that  the  diets  in  the  criminal 
court  are  peremptory,  unless  this  exception  to  which  Sir  George 
Mackenzie  alludes  were  admitted,  the  outlaw  on  a  homing  for 
debt  would  be  in  a  much  worse  situation  than  the  outlaw  by  a 
sentence  of  the  Court  of  Justiciary.  The  pursuer  has  endiea- 
voured  to  distinguish  the  consequences  of  dvil  and  criminal 
outlawry  in  various  particulars.  But,  even  if  he  had  been  suo- 
eessfril,  it  would  not,  in  my  apprehension,  have  been  material 
to  the  issue,  as  long  as  he  could  produce  no  express  authority, 
that  An  the  one  case  the  outlaw  could  dispose  of  his  heritable 
property,  and  in  the  other  that  he  could  not.  But  I  am  of  opi- 
nion, that,  under  the  exceptions  I  have  already  alluded  to,  his 
attempt  has  entirely  feiled.  Thus,  he  states  '  that  the  outlaw' 
(by  which  he  means  one  who  has  been  fugitated  in  a  criminal 
court)  '  has  not,  and  never  had,  any  peraona  standi  injudicio,* 
and  '  that  such  disqualification  does  not  attach  to  the  debtor, 
and  never  did.'  By  debtor  he  means  one  denounced  on  a  charge 
of  homing.  So  fiv  is  this  from  being  the  case,  that  it  is  stated 
by  Stair,  f/oeo  et/J  Erskine,  (ii.  5.  60,)  and  Bankton,  (ii.  3. 
41.  Chisholm,  March  8,  1631,)  in  various  deddons,  and  in- 
deed  by  the  concurrence  of  all  the  authorities,  that  one  de- 
nounced on  a  homing  has  no  penona  ttandi  any  more  than  the 
fugitive  by  sentence.  The  pursuer  refers  to  the  ease  of  Chal- 
mers, where  a  person  who  had  imprisoned  a  debtor  who  was  at 
the  bora  was  obliged  dther  to  liberate  him  or  aliment  him.  If 
it  had  not  been  so  found,  the  prisoner  must  have  perished,  be- 
cause there  was  no  other  fund  from  which  he  could  be  alimented. 
If  he  had  been  outlawed  by  the  criminal  court,  he  would  have 
been  alimented  at  the  public  expense.  The  pursuer  next  says, 
that  a  person  fugitated  cannot  be  a  witness,  but  that  a  person 
at  the  bom  may.  Unfortunately  he  refers  to  Erskine,  who  dtes 
a  ca8e^(Purves,  July  12, 1676,)  where  the  person  admitted  asa  wit- 
ness was  at  the  born,  not  fer  debt,  but  by  denunciation  on  letters  of 
intercommuning  upon  account  of  conventfdes;  a  crime  so  heinous 
at  that  period  that  the  accused  were  by  special  Statute  deprived  of 
the  privilege  of  all  other  criminals,  being  prohibited  to  take  the  ad- 
vice of  counsel  even  in  private.  Then  he  says,  that  an  outlaw  is 
incapable  of  holding  a  feu,  while  a  rebel  at  the  bora  may.  For 
the  first  proposition  there  is  no  authority  at  all.  On  Uie  con- 
trary, the  reverse  is  laid  down  in  the  books.  '  Persons  under 
a  dvil  rebellion,  by  being  at  the  bora,  or  for  not  avpearing  in  a 
criminal proeeaa,  are  under  no  disability  as  to  acquiring  heritage.' 
(Bankt.  i.  3. 15.)  A  fugitive  in  the  criminal  court  cannot  be  ad- 
mitted to  bail  until  he  is  relaxed,  because  the  punishment  of  out- 
lawry has  been  inflicted  on  the  very  ground  that  he  has  fled  from 


justice,  alter  being  cited  to  appear.  To  say,  as  the  pursuer  does, 
that  the  outlaw  forfeits  all  the  rights  and  privileges  of  a  British 
subject,  while  the  debtor  at  the  horn  retains  every  privilege,  with 
the  exception  that  he  may  be  deprived  of  his  perscmal  liberty,  is  aa 
assertion  in  the  fece  of  every  authority.  It  has  been  dedded 
that  the  outlaw  lor  debt  can  ndther  be  judge,  juryman,  nor 
tutor,  or  exercise  any  other  public  office  more  than  the  outlaw 
for  a  crime.  Diet,  voce  Persona  Standi.  Since,  therefore,  it  is 
settled  law,  that  the  outlaw  for  debt  can  dispose  of  his  heritable 
property,  it  appears  to  me  to  follow,  by  the  plainest  ana- 
logy, that  the  outlaw  for  a  crime  has  the  same  privilege. 
It  has  been  said,  that  the  proper  way  of  executing  a  tailzie 
is,  by  the  vassal  resigning  in  the  hsinds  of  his  superior,  and 
that  the  outlaw  cannot  resign.  I  see  no  reason  nor  autho- 
rity for  holding  that  the  outlaw  cannot  redgn  if  the  supe- 
rior chuses  to  accept  his  redgnation.  If  he  does  not  thuik 
fit  to  resign  in  person,  he  may  do  so  by  means  of  a  procurator, 
which  has  been  the  established  form  of  the  ceremony  for  cen- 
turies; or  lastly,  he  may  grant  a  bond  or  obligation  of  tailzie, 
which  the  person  in  whose  fevour  it  is  granted  can  render  ef- 
fectual by  the  common  modes  of  procedure.  I  agree  entirely  in 
that  part  of  Lord  Moncreiff's  opinion,  in  which  he  holds  the 
entail  in  this  case  to  be  effectual,  on  the  ground  that  the  estate 
was  conveyed  by  the  late  Mr  Macrae  to  Mr  Young,  not  oidy  be- 
fore his  outlawry,  but  before  the  execution  of  the  criminal  let- 
tars  against  him.  I  have  nothing  to  add  to  what  his  Lordship 
has  said  upon  that  subject." 

Lord  FmUertim.^**  I  concur.*' 

Lord  J^ey — "  I  entirely  concur  in  thb  opinion.  I  think 
there  ii^no  substantial  difference  between  the  legal  consequences 
of  outlawry  for  dvil  debt,  and  for  disobedience  to  a  criminal 
dtation,  and  I  am  of  opinion  that  the  outlaw,  in  either  case,  re- 
tains every  power  of  dispodng  of  his  property  which  can  be  ex- 
erdsed,  without  prijudice  to  the  rights  of  those  who  may  have 
an  interest  in  his  single  or  liferent  escheat*' 

At  advising  of  this  date, 

tord  PretidenL — The  Court  was  divided  in  opinion  on  a 
former  occa«ion.  The  other  Judges  have  been  consulted,  and 
now  there  is  a  majority,  whatever  opinion  we  may  hold.  X  see 
no  necessity  for  saying  anything  more  in  addidoo  to  our  fonnor 
opinions. 

Dean  ofFaevltjf* — But  it  will  be  venr  important  for  my  dient 
to  know  the  grounds  of  the  opinions  of  the  Court  now. 

Lord  PretUUni. — Under  Lord  Moncreiff's  argument,  some  of 
these  deedsi,  those  executed  previous  to  fugitadon»  proceeded 
from  Mr  Macrae  while  be  was  plena  jure.  It  is  no  doubt  a 
strong  ground.  But  on  other  grounds,  and  notwithstanding  the 
authorities,  I  am  inclined  to  doubt  still  in  this  case.  Mr  Macrae 
could  grant  no  mandate,  as  such  a  deed  proceeds  on  the  suppo- 
sition of  the  party  him»elf  being  present. 

Lord  Balgrajf,^^The  only  doubt  I  had  wa|  as  to  the  mandate. 
My  doubts  have  been  resolved  on  looking  at  the  opinions  sent 
us.  On  the  other  point  I  am  now  also  clear:  and  it  has  been 
so  expldned  in  practice,  that  the  effects  arising  from  a  fugitation 
are  in  modum  pcuut  for  the  contumacy  of  the  partv  in  not  ap- 
pearing. Now,  I  cannot  think  we  are  entitled  to  Increase  that 
penalty,  by  taking  away  the  Jut  ditponendi.  We  should  be  doing 
so  inferentially,  for  no  anthoritv  to  that  effect  has  been  produced 
to  un.  I  am  Yery  much  moved  by  the  statements  as  to  the  law 
of  England— with  regard  to  this  subject  in  that  country — ^in 
early  periods.  I  agree  endrely  In  the  opinions  expressed  by 
Lord  Corehouse  and  Lord  Medwyn. 

Lard  GiUiet, — I  had  great  doubts  previously,  as  there  was  no 
precedent  fur  our  guidance.  Now  my  doubts  have  in  a  great 
measure  been  removed,  particularly  with  regard  to  a  difference 
eon  tended  for  between  outlawry  and  civil  rebellion.  I  am  satis- 
fied with  the  opinions  given  in  on  that  point  On  the  ground 
that  Mr  Macrae  was  pknojure  at  the  time  of  executing  some  of 
the  deeds,  I  shall  express  no  opinion  now,  nor  with  regard  to  tho 
mandate  to  Mr  Toung.  This  seems  dear,  however,  that  fnod 
agit  per  aiium  agU  per  m,  yet  I  refrain  now  from  expressing  any 
opinion. 

Lord  JfocAmstfc—I  am  of  the  same  opinion  I  Ibrmeriy  was  ; 
and  I  went  ovtr  tht  ease  so  fully  tbtin  it  ia  unnaeeisary  now  to 
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•ay  any  thing  in  detail.  I  will  bowerer  lay,  in  relation  to  the 
opinion  of  Lord  Moncreiff  in  the  latter  portion,  that  I  am  not 
prepnrcd  to  coincide  In  ic  At  leaat  I  should  haTe  very  great 
doubts ;  for  if  the  doctrine  there  were  true,  the  party,  thou^  he 
iiiigbc  execute  a  valid  nnconditional  tmst  of  his  estate,  yeti  from 
the  pct-uliar  circumstaDCca  after  its  execution,  be  would  be  tied 
up,  and  the  truateea  having  got  the  power,  could  not  be  pra> 
vented  ffoas  doing  with  it  aa  they  pleased. 

The  Court  accordingly  sustained  the  defences,  as- 
soilzied the  defenders  from  the  whole  reasons  of  reduc- 
tion, and  found  no  expenses  due. 

Rutherfinrd  claimed  expenses  in  the  circumstances ; 
and  particularly  as  the  Dean  of  Faculty,  the  first  thing 
to-day  at  the  advising,  intimated  that  the  pursuer  was 
to  appeal. 

JOean  of  Faculty^ — The  pursuer  has  only  been  re- 
ceiving about  X200  a-year.' 

"Lord  GWiet. — I  rather  was  for  gfving  the  defenders  expenses, 
but  that  waaon  the  assumption  that  the  pursuer  had  been  in  full 
Dossession.  Since  that  is  not  the  case.  1  hardly  think  it  a  case 
for  expensca. 

The  Court  acc<»dingly  sustained  the  defences,  and 
assoilzied  the  defenders  from  the  whole  reasiHis  of  re- 
duction. 

I^ursoer's  Antborities.--20  Geo.  II.  c.  Sa  Scots  Acta,  1M7, 
c.  S3,  Vol.  I.  p.  878.     Act  1613.     Stair,  II.  4,  61,  66;  III. 
3,  26;  IV.  47.  la     losttc.  lib.  1,  tit.   la     Heineceius,  lib.  1, 
tit.  16.  985.   Ersk.  IL  5.  6, 60. 66.     Bank.  II.  4, 37.     Hume, 
Lp.263;  Ih.ILpp.262,963,2ded.;p.280,3ded.  Stat  1701, 
e.  6;  1685.0.22.  Uoge:  Peterson,  M^rch  1614;  Diet  p.  13,537. 
CnHobie  a.  Duguid,  Dee.  1749;  Diet.  p.  10,162.     Cbeyne  and 
Mackersy  v.  Anderson,  Jvly  4, 1888 ;  S.  and  D.  VL    Ed.  1774, 
p.  382,  (Sir  John  Skene's)  Regism  Mi^estatem.     Pari.  2,  May 
1372,  e.  4b  lb.  p.  190.  Jae.  III.  Pari.  6,  e.  42;  Par).  13,  e.  160. 
Jac  VI.  Pferl.  2,  e.  50.     Ih.  p.  152.     Quon.  Attach,  c.  18,  con- 
firmed by  Act,  Ja.  V.,  4  Pari.  e.  SI.    Jac  VI.  Pari.  3,  c.  40. 
lb.  Pari.  18,  c.  145.     Balfirar's  Practicka,  p.  515,  voce  •«  Of 
Slattcbter.'*c.  13;  lb.  483,  voce  "  Recognition,*' c.  3,  Act  3;  lb. 
pp.  148k  557, 558, 9oee  *<  Homing,"  cc.  1  and  4  ;  lb.  p.  429,  voet 
•'  of  BreYb,"c.  48 ;  lb.  294,  voce  '« of  the  Defender,"  c.  2.  Suir, 
IIL  8k  26 ;  lb.  IV.  9.  1.     Oba.  on  4th  ParL  of  K.  James  V. 
Act  32,  small  folio,  p.  131.     Dirl.'s  Doabts,  p.  146,  voce  **  Re- 
hellion.**    Ersk.    II.   3,  16.     Scott  e.   Scott,  July  18,  1722; 
Diet.  3673.     Minor  Practicks,  pp.  268, 869.     Lindsay  v.  Laird 
of  Cuahaw,  Jan.  14,  1635;  Knk.  IL   1,  82.      Lockhart  v. 
Wingate,  Feb.  19, 18191.    Donaldson  v.  Grant,  March  II,  1786. 
Speira  a.  Campbell  Dec.  14,  1790.     Campbell  of  Edderiine, 
Jan.    14,    1801 ;    Mor.    App.    Adjudication.       Roxburgh    a. 
Waochope,  Mny  25,   1810 ;  BHgb'a  Reports.      MaemilTan  v. 
Cami»bell,  March  4,  1881 ;  F.  C     Roae  «.  Hose^  Jaa.  16. 1790. 
Dane  a.  Coiitto,  Nov.  10,  1791.    Davidson  sk  Kyd*  Dee.  20^ 
1797.     Burrell  v.  Bun«H»  Dec.  14^  1825.    Dick  su  GiUies, 
July  4,   1828.     Angus  a.  Angus,  Dee.  6,   1825.     Ogilvie  a. 
Scott,  Jan.  86,  1604;  Dkst.  5652.    Black  a.  Kennedy,  June 
29.  1885;  S.  and  D.     Ersk.  III.  3,  47,  4a     Murray  a.  Mur- 
ray. Joly  21,  1826.     B^ne  u  Brlsbea;  Bell  on  Deeda,  p.  805. 
Lord  Reny  a.  Mackay,  Jan.  7.  1885 ;  S.  and  W.,  Voi  I.  306. 
Mareb  la  1615.  DicksiMi  a.  MDonald.  June  1816,  N.  R.  A«C 
dated    1800.     Gardiner  o.   Gardinera,   Dee.   3,    1830;    F.C. 
Dallaa.  L  p.  14.    Lothian'a  Form  of  Pro.  in  Justiciary.  2d  ed. 
1752.  Lniad  of  Craig  a.  Laird  of  Powrie.  Feb.  1583.  Counteaa 
of  Dundee  a.  Straitoun,  Feb.  24, 1669;  Stair,  L  618.     Barnard 
Cluoea,   Dec  1753.     Maekenaie,  voce  Vof  Acensationa  and 
Accuaers,"  aee.  5^  p.  2A5b     Craig,  tit  %  see.  8L     YeMian  a. 
Robcftaoii*  July  1%  1662;  Stair,  L  130.     Haig  a.  Mwvrap* 
&e.  Not.  30.  1671 ;  8«sit,  ]L   15.     Reg.  Ma>  e.  12.     ilen. 
IlL  aik  Ol  c.  28.     Ed.  IL  an.  17.  e  16.     Stat,  a  Rob.  III. 
r.  19.     Lib.  2,  c.  56 ;  lib.  4^  c.  34.    Sd  Pari,  of  Jamoa  L  Aoc 
54;   MadcaMHO,  L  177.     Cunningham  v.  Stewart,  Feb.  19, 
1635;  Dlec  17S8w     Lindsay  a.  Porteons  and  Lord  Yester, 
J^o.  23;  1627 ;  Diet.  8354^    Inglis  v.  Wood,  July  26.  1687. 
Roiib  a.  Goodman  of  Buckie,  19tb  March  1628.     Cochosn  a. 


Davling,  Dee:  6, 1638 ;  Diet.  8356  and  835a  Lord  Lochiovar 
V.  Wauchope,  March  24,  1632 ;  Diet  8358.  Lord  Conheath  a. 
Lord  Earlston,  Dec.  6,  1631 ;  Diet  8357.     Stat.  1685,  c.  22. 

Defendera' Aurhorities. — Balfour's  Practicks,  **  Forefauture." 
r.  10.  p.  563.  Holbum  v.  Ogilthorpe  and  Main,  Feb.  1687; 
M  D.  p.  4774.  Ormiston  a.  Provost  and  Community  of  Edin- 
burgh.  May  85^  1548;  M.  D.  p.  2865.  20  Geo.  IL  c.  50. 
Ersk.  IL  5.  50.  Balfour  Prac.  557,  c.  21.  Leslie  o.  Stewart» 
Feb.  1598;  Diet  3635.  Balfour,  p.  231,  c.  35.  Scot  a.  Cre- 
ditors of  Scot,  July  18,  1722;  Diet.  367a  Lindsay  v.  Lord 
Bonitown,  Jan.  20,  1608;  Diet  4662.  Telfer  a.  Maxton  and 
Cunningham,  June  29,  1661 ;  Diet  5631.  Stair,  11. 4,  62,  66. 
Ersk.  II.  5,  66.  Lindsay  a.  The  Laird  of  Cuahaw,  Jan.  14» 
1635;  Die.  837a  Stat.  1508,  c  147.  Cunningham  v.  Earl 
of  Gleocairn,  March  21,  1683;  Die.  3636,  8372.  Laird  of 
Harroieston  v.  Butler,  July  17,  1629;  Brown's  Sup.  I.  894. 
Murray  a.  Sharp,  Feb.  8, 1630 ;  Br.  Sup.  L  SOa  Laird  of 
Edmiston  a.  Earl  of  Lothian,  Feb.  10, 1624 ;  Diet  8372.  Clerk 

9.  Stewart,  Dee.  10,  1629;  Br.  Sop.  L  298.  L.  Pinkell  a. 
Kennedy  and  Inglis,  1638;  Die.  8374.  Stair,  III.  a  la  Moss. 
man  a.  Lockhart  Feb.  10.  1635;  Diet  8365.  Ersk.  II.  5,  60, 
66,  76.  Stair,  Dec  10, 1673,  Veitcb.  Clellands  a.  Rome  and 
Irving,  Dec.  8,  1687;  Br.  Sup.  IIL  656.  Sir  W.  Purves  a. 
Deana,  Feb.  14,  167a  Jackson  a.  Simpson,  Jan.  ?8,  1676 1 
Diet  8362.  Balfour,  p.  458,  eee.  I  a  Stair,  IL  4,  61,  62; 
IIL  a  15,  26;  IV.  47,  11;  58,  2a     Young  a.  Young.  July 

10,  1706;  Diet  iai60.  Mackenzie,  4th  Dec  1767;  Diet 
566a  Murray  a.  Murray,  Jan.  1826.  Lord  Reay  a.  M*Kay, 
Nov.  25.  182a  Blackstone,  Com.  B.  IIL  c  19;  IV  c  24. 
Andrse  GaiH  de  pace  publica,  lia  1.  c.  5, 6.  Teaman  a.  OHphant,  ^ 
July  20,  1662;  Stair.  L  139;  Gilraour'a  MS.,  No.  69^  p.  51; 
Br.  Sup.  L  484.  Oliphanta.  Oliphant,  Feb.  a  1674;  Stair, 
IL  261.  Hague  a.  Bimereide,  Nov.  30,  1671;  Stair.  IL  13. 
Mackenzie's  Crias.  Law,  Part  L  t  6,  aec  25;  IL  t  1  a  sec  a 
Stair,  1.  451.  Bank.  IIL  a  da  46.  Bacon's  Abridgment, 
7th  ed.,  VoL  IV.  pp.  57,  5a  62.  1535,  c  32.  Hume,  IL  252, 
2d  ed.  Pitcaim*k  Trials,  Vol.  L  pp.  367,  SSa  384,  387,  389, 
40a4a7;  Vol.  IIL  pp.  122,  401.  Mackensie's  Crim.  Law, 
Pt  IL  t  21,  sec.  7.  Sir  Jamea  Stnart's  Answer  to  DirL 
Doubts,  p.  64.  Fount  I.  p.  54a  Mackenzie's  Obs.  on  4th 
Pari,  of  James  V.  Act  S2»     Spottiswoode's  Practicks,  voce 

•*  Homing,"  p.  I4& 

Lord  Ordmmry^  Moncfei£— i#el.  Dean  of  Faculty  (Hope), 
K.  D.  Sandford;  Hotchkis  and  Meiklejohn,  W.S.,  ^gen/i.— 
Ah,  Rutherfurd,  H.  J.  Robertson ;  Mowbray  and  Howden, 
W.S.,  Jgenti D.,  C&rA.— LG.D.F.J 

IZihJfdy  1836. 

Ju&T  Cause Second  Division (J.D.M.) 

No.  22.^ — Thomas  WAiiKEB,  Pursuer^  v.  James 

Ritchie,  Defender, 

Proof — Witness  ~Xk>mpetency — Incompetent^  after  a  wUmese 
hoe  been  examined  in  eauaa,  and  has  answered  a  specific  ques- 
tion, to  impugn  his  evidence^  by  proving  that  he  has  sworn 
faiselg,  kg  mmotker  wiineos  m  the  eauoe. 

In  this  case  the  bsue  was  as  follows : 

Whether,  at  or  near  the  Whin's  Toll-house,  on  the  vend  from 
Alloa  to  Tillicoultry,  on  or  about  the  24th  day  of  June  1834, 
the  defender  assaulted,  and  wrongfully  struck  or  cut  and  wound- 
ed the  purauer  with  a  scythe,  to  the  loss,  injury,  and  damage 
of  the  pursuer  ? 

"  Damages  laid  at  £500." 

Mr  P.  Robertson  stated  the  pursuer's  case.  He  is 
a  weaver  in  Tillicoultry,  who  was  deprived  of  the  use 
of  his  right  arm  by  the  act  of  the  defender.  Near  the 
village  of  Sauchie,  at  the  foot  of  the  Ochilhilis,  the 
pursuer  went  into  a  house  kept  by  the  defender's  son- 
in-law,  where  he  met  the  defender,  whom  he  asked  to 
accompany  him  home.  The  defender  answered  him 
shortly,  that  he  would  choose  l>etter  company.     The 
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defender  then  struck  the  pursuer  with  the  back  part  of 
a  scythe  on  his  hat,  and  then  reiterated  the  blow  with 
the  sharp  edge  of  the  scythe  on  the  arm,  the  effect  of 
which  was  the  permanent  disablement  of  the  arm. 

The  Dean  of  Faculty,^  for  the  defender,  stated,  that 
the  pursuer's  injury  arose  from  his  own  reckless  at- 
tempt, in  a  frolic,  to  overturn  the  defender,  an  infirm 
old  man,  who  was  sitting  at  the  door  of  the  house  on 
his  poney,  in  which  attempt  the  pursuer  came  in  con- 
tact with  the  scythe  which  the  defender  was  carrying. 
And  the  permanency  of  the  pursuer's  injury  was  caused 
by  unskilful  and  improper  surgical  treatment*' 

The  evidence  of  both  sides  went  to  support  the  re- 
spective statements.  In  the  course  of  examination, 
the  principal  witness  for  the  pursuer  being  asked,  if  he 
had  stated  to  another  witness,  Henderson,  that  he 
would  swear  any  thing  for  a  sum  of  money, — denied 
that  he  had  said  so.  On  Henderson's  examination  for 
the  defender,  on  a  question  being  put  with  a  view  to 
prove  that  the  words  were  used — Otgected,  It  is  in- 
competent, afler  a  witness  has  been  examined  in  caustt^ 
and  has  answered  a  specific  question,  to  impugn  his 
evidence,  by  proving  Uiat  he  has  sworn  falsely  by  an- 
other witness  in  the  cause.     Objection  sustained. 

The  jury  found  a  verdict  for  the  defender. 

AcL  P.  Robertson,  Patton;  George  Ritchie,  W.S.,  Agent, 
— Ah.  Dean  of  Faculty  (Hope),  James  Anderson ;  Mackintosh 
and  Gemmell,  W.S.,  Agents. — [J.D.M.] 

UthJuly  1836. 

Jury  Cause Second  Division (J.D.M.) 

No.  23. — Adam  Andebson,  Pursuer^  v,  William 

Broom,  Defender, 

Damajes — Assault. 

This  was  an  action  of  damages  for  an  assault.  The 
jury  found  a  verdict  for  the  pursuer — Damages  £10. 

Act.  Rutherfiird,  Whigham;  D.  Whigham,  W.S.,  Agent 

Alt.  Dean  of  Faculty  (Hope),  Maitlsnd;  T.  Ranken,  S.S.C, 
Agent [J.D.M.] 

1 4th  July  1836. 

Jury  Cause. — Second  Division. — (J.D.M.) 

No.  24. — John  Inch,  Pursuer^  v.  James  Thomson, 

Defender, 

Damages— Wrongous  Apprehension. 

This  was  an  action  of  damages  for  wrongous  appre- 
hension, following  on  a  charge  on  a  bill  for  £44.  4.  4., 
a  sum  erroneously  stated  in  the  diligence,  instead  of 
£40,  4.  4.,  contained  in  the  pursuer's  accepted  bill. 

The  jury  found  a  verdict  for  the  pursuer — Damages 
one  shiUing.  * 

Act.  P.  Robertson,  W.  Bell;  G^rge  Hill,  Agent Alt, 

Neaves;  James  Bennett,  W.S.,  Agent. — [J.D.M.] 

\SthJuly  1836. 
JuBT  Cause. — Second  Division. — (J.D.M.) 
No.  25. — The  Tutors  of^vsi  Thomas  Moncreiffe, 
Bart.,  Pursuersy  v.  John  Henderson  of  Gattawayy 
Defender, 

Road — Servitude. 
In  this  case  the  issues  were  as  follows : 

*  The  pursuer  afterwards  made  a  motion  for  expenses,  which 
wiw  refused  by  the  Court. 


*'  It  being  admitted  that  the  pursuer  is  proprietor  of  certain 
lands  called  Balgony,  and  half  of  the  lands  of  Pittendy,  and  that 
the  defender  is  proprietor  of  the  lands  of  Gattaway,  lying  to  the 
west  of.  and  adjacent  to  the  said  Iinds  of  Pittendy : 

<*  1.  Whether,  for  40  years  and  upwards,  or  for  time  innnemo- 
rial,  prior  to  the  year  1828,  a  publie  road  for  horses  and  foot-pas- 
sengers, or  either  of  them,  existed,  from  the  village  of  Aberoethjr 
towards  the  burgh  of  Aucbtermuebty,  in  the  following  direction, 
viz.,  proceeding  from  the  said  village  of  Abemethy  at  or  near  a 
house  now  or  formerly  the  property  of  one  Thomas  Mslcolm,  in 
a  southerly  direction  towards  the  defender^  hou«e  of  Ghittaway. 
and  from  thence  about  150  y^irds  in  nearly  the  same  direction  to^ 
at  or  near,  the  east  corner  of  a  small  plantation,  and  from  thenoe 
in  an  easterly  or  southerly  direction  to,  at  or  near,  the  north-west 
comer  of  the  wood  of  Gattawayhill,  the  property  of  the  defen- 
der, and  from  thence  through  the  said  wood  to  a  part  of  the 
march  fence  between  the  said  lands  of  the  pursuer  and  defender* 
where  there  is,  or  at  the  commencement  of  this  action  there  was* 
an  open  space  in  the  said  march  fence  for  a  gateway,  and  from 
thence  towards  the  said  burgh  of  Auchtermucbty,  throi^h  the 
property  of  the  pursuer? 

**  2.  Whether  a  public  road  for  horses  and  foot-passengers* 
or  either,  has  not  existed  for  forty  years  and  upwards,  or  for  time 
immemorial,  prior  to  September  1831,  from  Auchtermucbty  to 
Abeniethy  aforesaid,  through  the  pursuer's  said  lands  of  Pittendy* 
from  a  point  about  100  yards  to  the  south-east  of  the  said  opeo 
space  for  a  gateway  in  the  said  march  fence  betwixt  the  propertv 
of  the  pursuer  and  defender  in  a  northerly  direction,  woere,  till 
recently,  stood  the  cottar  bouses  of  Pittendy,  and  from  thence 
in  a  north  westerly  direction  through  the  property  of  the  pursuer* 
till  it  reach  the  march  betwixt  the  property  of  the  pursuer  and 
the  lands  belonging  to  one  John  Douglas,  and  from  thence 
along  the  said  march  betwixt  the  property  of  the  pursuer  and  the 
said  John  Douglas,  till  it  reach  certain  lands  belonging  to  the 
kirk-session  of  Abemeth^*  and  from  thence  along  the  march  be- 
twixt the  laod^  of  the  said  John  Douglas,  and  the  lands  of  the 
said  kirk- session  of  Abernetby,  till  it  reach  the  propertjr  of  the 
defender,  and  from  thence  betwixt  the  lands  of  the  said  kirk- 
session  of  Abernetby  and  the  property  of  the  defender*  till  it 
reach  the  road  leading  from  IjTewburgh  to  Abernetby?** 

The  Jury  found  for  the  pursuers  on  both  the  issues. 

Act.  D.  M'Neill,  Marshall ;  T.  G.  Mackay,  Agent Alt. 

Keay,  Graham  Speirs;  Thomsons  and  Elder,  W.S.,  Agents. — 
[J.D.M.J 

l^thJuly  1836. 
Jury  Cause. — Second  Division (J.D.M.) 

No.  26. — Peter  Dewab,  Pursuer^  v.  Wilxjam 

Mackay,  Defender* 
Reduction — Fraud. 
In  this  case  the  issues  were  as  follows : — 

'*  I.  Whether  the  disposition  and  deed  of  settlementi  Na  14 
of  process,  sought  to  he  reduced,  bearing  date  the  2d  October 
1882,  is  not  the  deed  of  the  late  Peter  Dewar,  residing  in  Had- 
dington ? 

•*  2.  Whether,  on  or  prior  to  the  said  9d  day  of  October  1832. 
the  said  Peter  Dewar  was  a  person  of  a  weak  and  facile  mind, 
and  easily  imposed  on ;  and  whether  the  defender,  taking  ad- 
vantage of  the  said  weakness  and  facility,  did,  by  fraud  or  cir^ 
cumvention,  wrongfully  obtain  or  procure  the  said  deed,  to  the 
lesion  of  the  said  Peter  Dewar  ? 

**  3.  Whether  the  contract  and  agreement,  No.  83  of  process, 
sought  to  be  reduced,  bearing  date  the  17th  January  1833,  is  not 
the  deed  of  the  said  Peter  Dewar? 

**  4.  Whether,  on  or  prior  to  the  said  17th  day  of  January 
1833,  the  said  Peter  Dewar  was  a  person  of  a  weak  and  facile 
mind,  and  easily  imposed  on ;  and  whether  the  defender,  taking 
advantage  of  his  said  weakness  and  facility,  did,  by  fraud  or  cir- 
cumvention, wrongfully  obtain  or  procure  the  deed  last  aforesaid, 
to  the  lesion  of  the  said  Peter  Dewar? 

*'  5.  Whether  the  disposition  and  deed  of  settlement,  of  which 
No.  7  of  process  is  an  extract,  sought  to  be  reduced*  bearing 
date  19th  October  1833,  is  not  the  deed  of  the  said  Peter 
Dewar  ? 
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••  6.  Whether,  on  or  prior  to  the  said  ]9tfa  October  1833,  the 
said  Peter  Dewar  waa  a  person  of  a  weak  and  facile  mind,  and 
easily  imposed  on  ;  and  whether  the  defender,  taking  advantage 
of  his  said  weakneaa  and  facility,  did,  by  fraud  or  circanTention,. 
wrongfully  obtain  or  procure  the  deed  last  aforesaid,  to  the  lesion 
of  the  said  Peter  Dewar?** 

The  jury  found  a  verdict  for  the  pursuer. 

/fct.  Dean  of  Faculty  (Hope),  Robert  Whigham;  John 
:^1* Andrew.  S.S.C.,  Agent.— Mt.  Rutherfurd,  A.  M*NeiU; 
Tweedie,  Graham  and  Anderson^  W.S.,  Agenii, — [J.D.M.] 

\9th  July  1836. 

JuEY  Cause. — First  Division — (G,D.F.) 

No.  27. — John  Shebiff,  Pursuer y  v.  George  Brodie 

and  Others,  Defenders. 

Fraud — Proof—  Verdict  for  defenders  in  a  reduction  of  a  trust- 
deed  on  the  ground  of  fraud,  facHitif,  and  lesion* 

Sequel  of  case,  Vol.  VIII.  p.  430.  The  following 
issues  were  sent  to  trial : 

*'  It  being  admitted  that  the  pursuer  is  heir  of  conquest  to 
the  late  James  Sheriff  of  Bastleridge,  merchant  in  Leith : 

**  Whether  the  deed,  bearing  date  8th  March  1834,  sought 
to  be  reduced,  of  which  No.  1 1  of  process  is  an  extract,  is  not 
the  deed  of  the  said  James  Sheriff? 

*'  Whether,  on  the  said  day,  and  prior  thereto,  the  said  James 
Sheriff  was  a  person  of  a  weak  and  fiicile  mind,  and  easily  im- 
posed on ;  and  whether  the  defenders,  taking  advantage  of  the 
said  facility  and  weakness,  did,  by  fraud  or  circumvention, 
wrongfully  procure  or  obtain  the  said  deed,  to  the  lesion  of  the 
said  James  Sheriff?" 

Verdict  for  the  defenders  on  both  issues. 

Lord  President  (Hope) Act.  Robertson,  Ivory,  Moncrciff ; 

J.   Knox,  S.S.C.,  Agent.—Alt.  Keay,   Walker,  Rutherfurd; 
Walker,  Richardson  and  Melville,  W.S.,  Agents [G.D.F.J 


20th  July  1836. 
Jury  Cause. — First  Division. — (G.D.F.) 

No.  28. — Alexander  M*Intybe,  Suspender  and  Pur- 
sueTj  V.  CoifBiE  and  Graham,  Defenders, 

Forgery — Proof-^  Verdict^  that  a  certain  acceptance  to  a  bill 

w<i8  a  forgery. 

M'Intyre  brought  a  suspension  of  a  charge  given 
Itiin  by  the  defenders,  on  an  acceptance  said  to  be  his, 
cm  the  ground  of  forgery,  alleging  that  he  had  refused 
payment  all  along  since  1816  on  that  ground. 

The  following  issue  was  sent  to  the  jury,  M*Intyre 
being  pursuer : 

**  Whether  the  bill  of  exchange.  No.  6  of  process,  dated  21st 
February  1816,  for  the  sum  of  £48.  6s.,  drawn  by  the  defen- 
ders Comrie  and  Graham,  and  bearing  to  be  accepted  by  the 
pursuer,  Alexander  M*Intyre,  is  not  the  acceptance  of  the  pur- 
«oer^ 

The  evidence  in  support  of  the  allegation  of  forgery 
being  conclusive,  tlie  case  was  abandoned  by  the  de- 
fenders. 

Lord  President  (Hope). — Act.  Dean  of  Faculty  (Hope), 
Patron;  Robertson  and  Spence,  W.S.,  Agents, — AU.  Ruther- 
furd; D.  Gray,  S.S.C.,  Agent Jurg  Clerks — [G.D.F.] 


20th  July  1836. 
JcRY  Cause. — First  Division. — (G.D.F.) 

No.  29- — George  Demfster  and  Andrew  Aitken, 
Pursuers^  v.  Thomas  Corrie  (Manager  of  the  Bri- 
tUh  Linen  Company ),  and  Others,  Defenders, 

Pruce9»— Proof— ?ergery — (\.)  A  letter  about  to  be  read  hg 


the  pursuer  at  a  jury  trial,  in  opening  his  ease,  which  teas  ob- 
jected to  by  a  defender,  on  the  ground  that  it  would  be  found  to 
be  inadmissible  as  evidence  at  the  trial,  cannot  be  read  to  the 
jury,  but  the  substance  of  it  may  be  stated  as  part  of  the  case 
undertaken  to  be  proved,  (2,)  Circumstances  in  which  found, 
that  the  subscription  of  a  witness  at  a  messenger's  execution 
was  a  forgery, 

George  Dempster  of  Skibo,  and  Andrew  Aitken', 
creditors  of  a  David  Aitken,  had  an  interest,  in  com- 
petition with  the  British  Linen  Company,  and  other 
creditors  of  D.  Aitken,  to  reduce  an  execution  of  searcli 
directed  against  him  under  letters  of  caption  at  the 
Bank's  instance.  A  reduction  was  brought  on  the 
grounds — (1.)  That  the  names  of  the  attesting  wit- 
nesses were  forged ;  and,  (2.)  That  no  search  was 
made,  as  set  forth  in  the  execution. 

The  following  issues  were  sent  to  the  jury : 

"1.  Whether  the  names  of  Donald  Munro  and  John  Munro, 
or  either  of  them,  subscribed  as  witnesses  to  the  execution  of 
search,  dated  13th  June  1836,  sought  to  be  reduced,  are  not, 
or  either  of  them  is  not,  the  subscription  of  Donald  Munro,  re- 
siding at  Skibo,  and  John  Munro,  residing  at  Tain  ? 

'*  2.  Whether  what  is  set  forth  in  the  said  execution  is  false, 
in  so  far  as  no  such  search  was  made  by  Donald  Munro,  mes- 
senger-at-arms,  then  residing  at  Tain,  on  the  said  day  ?" 

On  the  pursuers  opening  their  case,  an  objection 
was  stated  to  a  letter  about  to  be  read,  viz.  that  the 
letter  would  be  found  inadmissible  as  evidence  when 
tendered  at  the  trial,  and  therefore  it  was  incompetent 
to  be  read  at  that  stage.  The  Court  sustained  the 
objection,  but  permitted  the  substance  of  it  to  be  stated 
in  opening  the  case. 

Several  witnesses  were  adduced,  and  among  them 
the  messenger's  concurrents,  who  stated  their  belief 
that  the  signature  of  one  of  the  witnesses,  Donald 
Munro,  residing  in  Skibo,  was  the  subscription  of  the 
messenger  himself;  and  proof  was  brought,  which  threw 
doubt  on  the  fact  of  any  person,  to  whom  the  subscrip- 
tion applied,  having  been  resident  in  the  district  at  the 
time. 

No  evidence  was  led  by  the  defenders,  and  the  jury 
found  for  the  pursuers  on  both  issues. 

Lord  President  (Hope) Act.  P.   Robertson ;  A.    Stori ', 

W.S.,  Agent Alt.  R.  Bell,  Cowan;  Hunter,  Campbell  and 

Co.,  W.S.,  Agents Jury  Clerks [G.D.F.] 


2\8tJuly  1836. 

Jury  Cause. — First  Division. — (G.D.F.) 

No.  30. — Mrs  Scrimgeour  or  Furman  and  Hus- 
band and  Mandatory,  Pursuers^  v.  The  Rev. 
John  Ker  and  Others,  (Scrimgeour^s  Trustees), 
Defenders, 

Process — Proof — Witness — Evidence —  Reduction  —  Fraud  — 
Lesion — Circumvention — ( 1 . )  Verdict  by  which  it  was  found, 
that  a  deed  of  settlement  was  not  the  deed  of  the  party  by  whom 
it  purported  to  be  granted,  and  that  it  was  impetrated  by  fraud 
and  circumvention,  to  the  lesion  of  the  granter.  (2.)  Jlefd  that 
the  deposition  of  a  witness,  aged  seventy,  taken  to  lie  in  retcutis, 
and  who  could  not  attend  in  consequence  of  a  temporary  illness, 
as  dejwncii  to  by  a  surgeon  examined  at  the  trial,  was  not  ad- 
missible as  evidence. 

The  pursuer  brought  a  reduction  of  a  deed  of  settle- 
ment executed  by  the  late  George  Scrimgeour,  senior, 
of  Thornhall:  Mrs  Furman  or  Scrimgeour,  of  South 
Carolina,  being  the  representative  of  the  eldest  son  of 
the  testator,  who  had  gone  abroad  and  died  there. 
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The  imnes  sent  to  the  jury  were : 

••  1.  Whether  the  dispositloo,  dated  24ch  September  1796, 
No.  8  of  process,  is  not  the  deed  of  Geor^g^e  Scrimgeour,  senior, 
of  Tbornfasll  ? 

<*  2.  Whether,  at  and  prior  to  the  said  24th  day  of  September, 
the  said  George  Scrirogeonr,  senior,  of  Thomhall,  was  a  person 
of  a  weak  and  fscile  mind,  and  easily  imposed  on ;  and  whether 
the  late  George  Serimgeour  in  Polmont,  taking  advanuge  of  bis 
said  facility  and  weakness,  did,  by  fraud  and  circnmreniiooi 
wrongfully  procure  or  obtain  the  said  deed,  to  the  lesion  of  the 
said  George  Scrimgeour,  senior,  of  Thomhall  ?** 

P.  Robertsofiy  for  the  defender,  wished  to  read  a 
deposition  by  an  old  witness,  taken  to  lie  in  reteniu  by 
the  pursuer. 

Dean  ofFaculty^  for  pursuer,  objected,  that  it  could 
not  be  admitted,  unless  it  were  proved  that  the  witness 
could  not  attend.     Certificates  were  not  admissible. 

A  surgeon  was  called  and  put  in  the  box,  who  de- 
poned that  the  witness  was  confined  by  a  temporary 
ulcer,  which  rendered  it  unsafe  for  him  to  be  removed. 

P.  RoberUan, — The  witness  is  projted  to  be  seventy, 
and  unable  to  come  out. 

Dean  of  FaetUiy. — That  is  not  enough.  It  might 
he  competent  to  put  off  the  trial,  but  not  to  admit  the 
witness. — See  Act  of  Sederunt  and  Mackenzie  v,  Koy, 
Murray,  V.  264 ;  and  Scot  v.  Gray,  4  Murray,  pp.  61, 62. 

The  Court  sustained  the  objection. 

Lord  PrmtUni.'-'Tht  first  general  observation  I  have  to  make 
on  tbe  nature  of  wills  and  settlements  is,  that  wills  and  settle- 
ments are  deeds  of  a  martit  coum  nature,  and  the  maker  of  them 
gives  away  nothing  he  can  enjoy  himself,  and  therefore  cannot  do 
himself  sny  wrong,  though  he  may  do  injustice  to  his  sons  or 
other  relations,  as  the  settlement  being  in  contemplation  of  death, 
it  benefits  not  himself;  for  having  brought  nothing  into  tbe 
world,  he  can  take  nothing  out  of  it.  To  make  a  deed  of  this 
kind  requires  little  effort  of  mind  or  judgment ;  tbe  party  must 
only  be  aware  of  tbe  person  to  whom  bis  own  inclinations  and 
prejudices  incline  bim  to  give  hb  property  to;  and  it  requires 
little  intellect  to  know  bis  own  predilections.  He  is  the  only 
person  entitled  to  judge;  and  the  criterion  of  his  own  feelings  is 
lodged  in  his  breast  alone.  But  when  the  settlement  goes  to 
divest  the  maker  during  life  of  his  property  for  onerous  con- 
nderstions,  that  comea  to  be  of  the  nature  of  a  bargain,  by 
which  be  may  or  may  not  suffer, — by  which  he  may  eitber  be 
greatly  benefited  or  ooaterially  injured ;  therefore^  an  act  of  this 
description  requires  such  a  degree  of  judgment  as  may  enable 
the  party  to  see  whether  tbe  bargain  was  a  fair  one  or  not ;  and 
in  order  to  do  so,  he  must  be  capable  of  understanding  the  nature 
and  hearings  of  the  agreement  In  considering  the  present  ques- 
tion, it  will  be  necessary  for  yon  to  take  different  considerations 
from  those  which  would  be  proper  in  the  case  of  a  mere  will, 
where  the  question  would  merely  be,  did  the  party  prefer  A. 
to  B?  While  here  you  must  determine  whether  there  was 
mind  and  faculty  sufficient  to  enable  tbe  party  to  determine  whe- 
ther the  bargain,  in  all  the  cirrom^tancea,  was  a  fair  one  or  not  ? 
(  Here  his  Lordship  went  over  the  evidence). 

The  jury  found  for  the  pursuers  on  both  issues. 

Lord  President  (  Hope). — Act.  Dean  of  Faculty  (  Hope),  A. 
M*Neill;  Mscintosh  and  Oemmell,  S.S.C.,  ^i!m«.— ^tf//.  P. 
Robertson,  Neaves;  Hopkiik  and  Imlach,  W.S.,  Agents.'^ 
Jur^  Clerki,—lQ,D,r.] 


26th  and  27  tk  July  1836. 
JuBY  CAtJSE Second  Division (J.D.M.) 

No.  31. — Hebcules   Insurance   Co.  and  Robert 
S ALMOND,  Pursuersj  v,  John  Hunter,  Defender, 

Insurance — Proo£ — Document — Confidential — A  letter  having 
been  recovered  under  a  diligence,  reported  without  objection^  and 


the  letter,  when  fimnded  ok  ai  the  trial  of  the  cauee,  kamn^ 
been  objected  to  a»  eonftdential — Objection  to  ite  being  uaedas 
evidence  f  repelled. 

The  indemnification  against  lone  by  fire,  under  a  poUeg  of 
insurance,  iefor  the  actual  loss  of  value  nutained,  not  a  right 
to  demand  the  entire  sum  insured. 

The  issues  in  this  case  were  as  follows  :— 

'*  It  being  admitted  that  certain  machinery,  tbe  property  of 
tbe  defender,  Hunter,  was  insured  by  the  pursuers  against 
damage  by  fire,  for  the  period  from  8th  October  1831  to  Mar- 
tinmas 1832,  and  that  the  said  machinery  was,  on  tbe  22d  of 
October  1831,  destroyed  by  fire : 

"  It  being  also  admitted  that  tbe  said  parties  submitted  to  tbe 
amicable  decision  of  Claud  Girdwood,  engineer,  and  Hector 
Grant,  merchant  in  Glasgow,  the  claim  arising  for  the  damage 
done  by  tbe  said  fire ;  and  that  on  the  3d  and  4th  days  af  April 
1832,  die  said  arbiters  pronounced  tbe  decree,  of  which  No.  4 
of  process  is  an  extract : 

"  1.  Whether  tbe  defender  destroyed  the  said  macdiinery,  or 
caused  the  same  to  be  destroyed,  as  aforesaid,  for  the  purpose 
of  defrauding  the  pursuers  of  the  said  sum  insured  as  aforesaid  ? 

'*  2.  Whether  tbe  said  insurance  was  effected  by  the  defender 
upon  a  fraudulent  over  valuation  of  the  said  machinery,  with  tbe 
intention  of  destroying  the  same  by  fire  ?" 

The  pursuers  put  in  evidence  an  account  by  the  de- 
fender of  his  previous  expenditure  in  the  machinery 
destroyed,  which  had  been  recovered  under  a  diligence 
in  the  coarse  of  the  process. 

Objected — That  the  account  was  made  up  during  the 
cause,  and  confidentially  communicated  by  the  defen- 
der to  his  asent. 

Answered- — The  document  was  recovered  in  terms 
of  a  specificationaccompanying  a  diligence,  and  it  is  now 
too  late, — ^no  previous  notice  for  its  recal  from  process 
having  been  made, — ^to  object  to  its  being  used.  Ob- 
jection repelled. 

From  the  evidence,  it  appeared  that  the  defender 
purchased  the  machinery  in  Wyndford  spinning  mill, 
in  February  1831,  for  £110,  and  aflerwards  expended 
a  large  sum  in  r^Miirs :  That  in  April  following,  he  in- 
sured it  in  the  pursuers'  office  for  the  sum  of  £600,  and 
that  he  raised  Uiis  sura  in  October  following  to  £1460. 
168. :  That  prior  to  this  last  advance,  he  had  entered 
into  a  transaction  with  bis  foreman,  whereby  the  latter 
purchased  the  machinery  for  the  same  sum  insured  on 
it:  That  it  was  not  worth  nearly  so  much  money, 
though,  in  the  opinion  of  some  of  the  witnesses  for  tbe 
defence,  by  being  put  in  good  order,  it  might  be  made 
as  valuable  as  if  its  parts  were  all  new,  and  so  might 
be  worth  nearly  the  sum  insured  on  it :  That  the  de- 
fender's idea  of  the  responsibility  of  the  insurers  was, 
that  on  a  loss  by  fire,  they  were  bound  to  supply  tbe 
machinery  destroyed,  or  to  pay  the  whole  amount  in- 
sured on  it. 

In  the  charge  to  the  jury  it  was  laid  down,  that  no- 
thing but  indemnification  ibr  the  thing  lost,  the  actual 
value,  can  be  recovered  in  an  action  on  a  policy  of  in- 
surance against  loss  by  fire. 

The  jury  found  for  the  defender  on  the  first  issue  ; 
and  on  the  second,  '^  that  the  insurance  was  efieoled  by 
the  defender  upon  a  fraudulent  over  valuation  of  the 
machinery,  but  not  with  the  intention  of  destroying 
the  same  by  fire*" 

Lord  Moncreiff. — Act,  Dean  of  Faculty  (Hope),  Robertson, 
Neaves;  O.  and  W.  Napier,  W.S.,  Agenis.—Alt.  D.  M'Neill, 
Anderson;  Jamea  Wri^,  W.S.,  A^ent.— [J.D.X.] 
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26ih  September  1636. 

Glasgow  Jury  Sittings (J.  D.  M.) 

No.  32. — William  Duim  o/"  Duntocher,  Pursuer^  v, 
Hamilton,  Abthuk,  M*Donald  and  M*Kay,  De^ 
fenders. 

Nuisaaee— Running  Stream — Pollutioffk — Dye- Work — 1.  Held 
6y  Lord  Jeffrey,  that  it  is  lawful  for  each  proprietor  on  the 
bankt  of  a  stream,  ih  exercising  his  use  of  the  water,  to  pollute 
it  to  a  certain  extent.  3.  Circumstances  in  which  found,  that 
pollution  by  the  refuse  of  a  dye^-work  did  not  constitute  a  nui- 
sance. 

This  was  an  action  concluding  for  interdict  against 
the  polluting  a  stream  of  water,  called  the  Cochney 
Burn,  by  the  defenders,  McDonald  and  M'Kay,  dis- 
charging into  it,  from  their  dye-works,  impure,  noxious, 
and  deleterious  substances,  consisting  of  madder  roots, 
or  other  substances  of  that  description,  whereby  the 
stream,  in  its  progress  through  the  property  of  the  pur- 
suer,  was  rendered  unfit  for  use,  or  even  for  being  em- 
ployed for  any  manufacturing  purpose  in  which  pure 
water  is  required. 

The  defender,  Mr  Hamilton  of  Bams,  is  proprietor 
of  the  laads  of  CKhney,  cm  which  the  dye-works  are 
situated,  and  let  them  in  lease  in  December  1822  to 
the  defender  Arthur,  who  subset  them  in  August  1826 
to  Messrs  McDonald,  Young  and  Fletcher,  and  in  the 
following  year,  the  whole  right  to  the  subtack  was  ac- 
quired by  the  defender  McDonald. 

In  Haimilton's  lease  to  Arthur,  ".  it  is  declared  that 
the  subjects  let  are  to  be  used  for  the  purpose  of  bleach- 
ing, dyeing  and  printing ;"  and  the  same  right  allowed 
by  the  principal  lease  is  given  by  the  subtack. 

In  defence,  Hamilton  pleaded — That  the  discharge 
from  the  works  did  not  render  the  water  noxious,  or 
in  any  way  unfit  for  use :  That  filters  were  used  at  the 
work,  to  retain  the  grosser  particles  of  the  madder 
root,  and  before  enterii^  the  pursuer's  lands,  the  water 
passed  through  two  dams,  where  any  impurity  that 
might  have  escaped  necessarily  settled ;  and  if  any  in- 
jury or  inconvenience  were  eaused  by  the  discharge,  it 
must  be  entirely  owing  to  the  neglect  of  the  co-defen- 
ders, the  tenants :  That  no  complaint  was  ever  made 
by  the  pursuer,  of  injury  or  inconvenience  alleged  to 
be  sustained  by  the  discharge  from  the  defenders' 
works,  till  immediately  before  raising  the  present  ac- 
tion, although  considerable  sums  of  money  had  been 
expended  on  the  works  in  his  knowledge,  without  any 
warning  or  objection;  on  the  contrary,  the  pursuer 
acquiesced  in  the  use  made  of  the  stream  by  the  de- 
fender's tenants. 

The  defender,  Arthur,  pleaded — That,  in  subletting 
the  dye-work,  he  did  not  confer  upon  the  subtenants 
any  ln*oader  right  than  what  he  himself  received  from 
Mr  Hamilton. 

The  defenders,  McDonald  and  M*Kay,  pleaded — 
That  the  subjects  had  been  used  as  a  bleacfafleld  be- 
yond tllfe  long  prescription,  and  had  likewise  been  used 
as  a  dye-work  for  a  period  exceeding  the  years  of 
prescription :  That  they  had  expended  a  large  sum  on 
their  works,  and  had  used  the  premises  in  terms  of 
tbeir  contract  of  location :  That  the  refuse  from'  the 
manufacture  was  necessarily,  to  a  certain  extent,  dis- 
charged into  the  burn  in  question,  but  that  they  had 
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adopted  extraordinary,  and,  as  they  conceived,  uncalled 
for  means  to  render  the  quantity  so  carried  off  as  li- 
mited as  possible:  That  though  the  premises  had  been 
used  in  the  manner  complained  of  for  about  eight  years, 
no  complaint  till  lately  was  made  against  it ;  and  that, 
though  the  water  might  be  occasionally  tinged  with  the 
refuse  of  the  manufacture,  it  was  not  rendered  noxious, 
unwholesome,  or  unfit  for  other  purposes. 
The  issues  were  as  follows: 

*"*  It  being  admitted  that  the  pursuer  is  proprietor  of  the  lands 
of  Duntocher  and  Faifley,  situated  on  the  side  of  the  Cochney, 
DunlbchcT,  or  Dalmiur  Hum,  and  that  one  of  the  streams  which 
unite  to  form  the  said  burn  posses  through  the  property  of  the 
defender  Hamilton :  It  being  also  admitted  that  on  the  said  pro- 
perty of  the  defender,  Hamilton,  there  are  certain  premises  and 
buildingserected,  of  which  the  defender,  Arthur,  is  or  was  tenant, 
and  the  defenders  McDonald  and  M*Kay  are  subtenants : 

"  Whether,  during  the  year  1826,  and  subsequently,  or  dur- 
ing any  part  of  the  said  period,  the  defenders,  M'Donald  and 
M*Kay,  did,  by  certain  operations  carried  on  In  the  said  premises 
and  buildings,  wrong&Uly  pollute  and  spoil  the  water  of  the  said 
bum,  so  as  to  injure  the  quality  of  the  water  of  the  same,  to 
the  nuisance  of  the  piu^uer,  as  proprietor  of  the  lands  afore- 
said? 

"  Whether,  during  the  said  period,  the  defender  Hamilton,  or 
his  predecessors,  or  the  defender  Arthur,  by  themselves,  or  an- 
other or  others  authorised  by  them,  did  wrongfully  pollute  and 
spoil  the  water  of  the  said  bum,  so  as  to  injure  -the  quality  of 
the  water  of  the  same,  to  the  nuisance  of  the  pursuer,  as  pro- 
prietor of  the  said  lands  T* 

Mr  P,  Robertsoiiy  for  the  pursuer. — The  object 
of  the  action  was  to  obtain  an  interdict  against  the 
turkey-red  dye-works  at  Cochney,  which  is  situated 
upon  the  burn  of  that  name,  above  Mr  Dunn's  ex- 
tensive works.  About  the  year  1826,  when  the  dye- 
works  commenced,  the  water  had  become  impregnated 
with  madder  root,  been  highly  discoloured,  and  ren- 
dered totally  unfit  for  the  use  of  man  and  beasts  whereby 
Mr  Dunn,  and  his  tenants  in  the  villages  of  Duntocher 
and  Faiiiey,  have  suffered  injury  and  damage.  The 
action  was  not  for  damages,  but  simply  for  an  in- 
terdict for  putting  down  the  works,  and  that  against 
all  the  defenders — the  actual  occupants,  their  prede- 
cessor, and  the  landlord. 

Twenty-one  witiiesses  were  examined  for  the  pur- 
suer, who  concurred  in  stating,  that  the  defenders' 
works  rendered  the  water  unfit  for  drinking,  or  for 
other  purposes  where  pure  water  was  required.  Dr 
Thomas  Thomson,  professor  of  chenustry  in  Glas- 
gow, and  his  son,  stated,  that  the  Cochney  Burn,  up 
to  McDonald's  works,  was  discoloured ;  that  the  dis- 
colouring matter  was  madder;  that  the  sides  of  the 
bum  were  of  a  ired  colour,  and  that  in  parts  of  the 
bum  he  found  deposits  of  mkdder :  That  the  settling 
ponds  made  by  the  defenders  do  not  make  the  water 
clear  that  runs  from  the  works,  but  they  improve  it 
by  keeping  back  the  heavier  matter. 

Mr  Keay  for  the  defenders,  McDonald  and  M^Kay. 
-—The  question  to  be  tried  is,  whether  these  works  are 
a  nuisance  to  the  pursuer,  and  not  as  to  the  quality 
of  water.  It  must  be  a  plain,  palpable  injury  to  con- 
stitute nuisance ; — ^it  must  be  palpable  to  the  sense, 
and  not  that  a  chemist  can  detect  it  by  art.  Ad- 
mitted, that  if  the  defenders  carried  on  their  works 
in  an  improper  manner,  the  law  will  interfere.  This 
was  a  mountain  stream,  lined  for  the  last  century  with 
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manufactories  of  a  similar  description ;  and  as  Mr 
Dunn  only  used  the  stream  vhen  it  reached  him  as  a 
propeHing  power,  he  had  no  reason  to  complain.  He 
had  himself  caused  a  nuisance  to  the  stream,  by  erect* 
ing  four  enormous  cotton  manufactories,  and  introduc- 
ing on  its  banks  a  population  of  between  three  and 
four  thousand  persons.  None  of  the  other  proprietors 
have  complained  dowB- to  the  present  time.  Though 
experienced  chemists  had  examined  the  samples  of 
water,  to  ascertain  its  speeiiSc  gravity,  not  one  of  them 
had  been  called  on  to  test  the  water,  in  ord^  to  ascer- 
tain whether  it  contained  any  thin^  deleterious, «and 
not  having  done  so  was  the  best  evidence  that  there 
was  none  in  the  water.  The  piu'suer  had  not  proved 
any  nuisaoce  or  personal  discomfort  from  the  state  of 
the  Water, — that  his  property  is  injured,  or  that  any 
complaints  have  been  made  by  his  tenants, — that  any 
of  them  have  gone  away,  or  any  abatement  of  rent  hs^s 
occurred. 

Mr  RiUherftard  for  Hamil ton. -v- There  were  no 
grounds  for  a  verdict  against  the  proprietqf  who  grant- 
ed the  lease.  PrintRelds  had  existed  on  the  stream 
from  a  very  remote  period,  beyond  the  memory  of 
man.  The  landlord  was  not  liable  under  the  clause  of 
the  lease.  Must  find  a  wrong  done  by  the  landlord 
before  he  can  be  touched  by  the  terms  of  the  issue. 

The  defenders  led  no  evidence. 

Lord  Jeffiretf, — The  issues  sent  for  trial  are,  whether  the  de- 
fbiders  have  wrongfully  polluted  and  spoiled  the  water  of  the 
burn,  to  the  nuisance  of  the  pursuer  ?  Nuisance  is  a  large  field 
for  consideration.  Tlie  general  maxim  is,  that  every  nian  is 
entitled  to  make  use  of  his  property  to  the  best  advantage. 
But  no  man  can  so  use  his  property  as  to  injure  others.  A 
man  has  a  clear  right  to  use,  for  lais  own  benefit,  the  water  that 
passes  through  his  grounds.  But  he  must,  generally,  transmit  it 
to  his  neighbour  below,  the  same  in  quantity  and  quality  as  he 
receives  It.  But  it  may  be  lawful  to  consume  and  pollute  it  in 
tfome  cases.  Mere  bathing  in  the  stream,  or  washing  clothes 
in  it,  would  pollute  it  in  some  measure ;  yet  it  is  lawful  to  do  so. 
It  nuiy  be  a  hardship  to  the  lower  proprietor ;  but  by  every 
person,  from  the  source  of  the  stream,  adding  a  Uttle  to  the  pol- 
lution, and  quite  lawfully,  it  may  ultimately  come  to  render  a 
very  pure  stream  a  very  polluted  one.  Where  a  person  has 
built  a  manufactory  where  another  person  had  intended  to  build 
a  house,  the  manufacturer  would  be  entitlgd  to  the  same  license 
a9d  use  of  the  stream  as  would  be  caused  by  the  use  of  a  large 
&mily.  But  the  question  here  is,  whether  the  stream  is  so 
polluted  as  to  make  it  a  nuisance?  If  the  general  evidence 
bore  out  that  of  some  of  the  witnesses,  th[it  the  water,  in  con- 
sequence of  the  works  of  the  defenders,  was  the  colour  of  port 
wine ;  if  such  were  the  facts,  that  is,  if  this  evidence  was  clear, 
he  would  say  the  jury  must  find  for  the  pursuer.  But  from  the 
appearance  of  the  samples  of  the  water — and  if  the  evidence 
rested  on  the  scientific  witnesses — he  would  say  that  it  would 
be  a  question  of  some  difficulty  to  decide  upon,  whether  the  water 
was  so  deteriorated  as  to  be  a  nuisance.  In  questions  of  interdict, 
evidence  ought  to  be  very  clear.  All  the  evidence  for  the  pursuer 
is  by  persons  in  his  employ,  or  living  upon  his  property ; — ^this 
was  worthy  to  be  kept  in  mind,  as  there  were  other  persons  and 
fJamiUes  living  upon  the  spot,  and  no  other  person  complained 
but  the  pursuer,  and  no  person  appears  to  have  complamed  to 
him  ;  not  but  that  there  might  have  been  such  a  pollution  of  the 
stream  as  would  entitle  the  pursuer  tp  complain.  No  cal- 
culable injury  has  been  sustained.  But  if  an  establishment  is 
clearly  a  nuisance,  the  law  must  be  enforced,  however  valuable 
they  are  to  the  individual,  or  however  great  a  public  benefit 
There  is  nothing  to  connect  the  Uuidlord  and  Arthur  with  the 
operations  of  the  other  defenders,  except  the  lease.  Now,  is  a 
landlord  snswerable  for  the  acts  of  the  tenant?    A  master  b 


liable  for  an  agent  or  a  servant,  because  they  aepreaent  the 
master ;  but  a  landlord  cannot  be  liable  for  the  use  of  the  sub- 
ject let,  unless  from  the  terms  of  the  lease.  Here  the  subjects 
ave  given  ever  for  the  first  tiaie  as  a  dye- work,  and  the  ten- 
ant is  to  occupy  them  as  a  dyeing  establishment  Can  such 
a  work  be  carried  on  on  sndi  a  stream  without  poIIutiDg  it  to 
the  extent  of  a  nuisance  ?  Having  no  evidence  to  the  contrary, 
are  we  endtied  to  assume  that  such  works  could  be  so  carried 
on ; — then,  whether  does  the  warrandice  of  the  contract  make 
them  responsible  ?  His  Lordship*s  own  opinion  was  that  the 
verdict  should  be  in  fiivour  of  the  defenders^ 

Verdict  for  the  defenders. 

Lord  Jeffrey. — Counsel  far  the  Pumier^  Dean  of  FacnTty 
(Hope),  P.  Robertson,  Alex.  M'Neill ;  William  Bowie  Camp- 
bell, W.S.,  AgefU, —  Counsel  for  the  Defenders,  Keay,  Ruther- 
furd,  Monteith,  Brodie  ;  Patrick  and  Crawford,  W.S.,  Campbell 
and  Macdowall,  S.S.C.,and  James  Bumess,  S.S.C.»  Agents,—^ 
[J.D.M.} 


IH  October  1836. 

Glasgow  Jury  Sittinos (J.D.M.) 

No.  33. — Peter  M'Nab,  Pursuer,  n.  Moat  and 

Tait,  Defhiders. 

Defamation,  Written — Damages — Domagesfor  written  defama- 
tion  publislied  in  a  newspaper,  £50  o0lnst  ike  mUhor,  and 
£5  against  the  publisher. 

In  this  case  the  issue  was  as  follows : 

"  It  being  admitted  that  the  defender,  John  Tait,  is  printer  and 
publisher  of  a  certain  newspaper,  called  the  Glasgow  Liberator^ 
and  that  the  defender,  C.  W.  Moat,  wrote  and  transmitted  to 
the  said  newspaper  a  letter  containing  the  following  words, 
viz.-^*  Caution  to  the  public. — Dr  Greer  having  advertised  a 
certificate  from  Peter  M*Nab,  the  public  are  informed  that  both 
these  characters  were  discharged  from  my  service  on  account  of 

their  worthlessness.     C.  W.  Moat N.  B.   I  shall  consider 

them  as  deserving  of  no  farther  notice.  67»  Mller  Street,  ,Fan^ 
uary  19,  1835.'  And  that,  on  the  19th  day  of  January  1835, 
the  said  letter  was  published  in  the  said  newspaper : 

"  Whether  the  whole  or  any  part  of  the  wonls  of  the  said 
letter  are  of  and  concerning  the  pursuer,  and  £Usely  and  calum- 
niously  hold  up  the  pursuer  as  a  person  of  worthless  and  bad 
character,  and  culpable  conduct  as  a  servant  or  agent,  and  who 
was  unworthy  of  employment,  to  the  loss,  injury  and  da- 
mage of  the  pursuer  ?*' 

Mr  Paterson  stated  the  pursuer's  case* — It  was  one 
of  libel—- of  gross  and  unprovoked  slander.  The  parties 
stood  in  the  relation  of  employed  and  employer ;  the 
defender,  Moat,  having  been  fc^merly  the  employer  of 
the  pursuer  y  and  what  he>  the  pursuer,  complained  of 
was,  the  libel  that  appeared  in  the  Liberator  newspaper 
of  19th  January  1836.  There  could  be  no  doubt  that 
the  letter  was  libellous.  The  pursuer  was  there  spoken 
of  as  a  character  who  was  discharged  on  account  of  his 
worthlessness ;  and  the  imputation  it  conveyed  against 
the  pursuer  was  one  of  general  worthlessness  of  cha* 
racter.  But  if  there  were  any  doubt  of  the  libellous 
character  of  the  letter,  when  considered  by  itself,  he 
would  prove  to  the  jury  that  the  defender  Moat  had 
himself  attached  a  meaning  to  th6  words  which  nobody 
could  doubt  was  a  libel ; — in  short,  that  th&.  reason 
assigned  by  him  for  discharging  the  pursuer,  and  as  a 
commentary  on  the  words  of  the  letter,  previously 
written,  was,  that  he  had  detected  the  pursuer  in  an 
attempt  to  impose  upon  him,  while  there  was  here  no 
proof  of  the  attempt.  This  was  the  sort  of  wortldess- 
ness  referred  to ;  and  such  a  charge  was  undoubtedly 
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libellous^  Mr  Tail  was  also  responsible  for  the  libel, — 
there  being  no  distinction  between  the  publisher  and 
the  libeller. 

The  pursuer  examined  four  witnesses  as  to  the  libel 
and  his  character,  and  put  in  and  proved  a  work,  called 
the  Contest,  published  by  Moat  after  the  date  of  the 
libel,  in  which  he  had  stated,  that  his  reason  for  dis- 
charging the  pursuer  was,  that  he  had  attempted  to 
impose  upon'  him. 

Mr  P.  Robertson  addressed  the  jury  for  the  defen- 
der Moat.  The  advertisement  complained  of  was  no 
charge  against  the  pursuer's  moral  character.  He  might 
have  been  considered  worthless  as  an  agent,  in  not 
making  large  enough  sales  of  the  pills — as  not  pushing 
the  trsbde  so  far  as  he  might  have  done.  That,  accord- 
ing to  Johnson,  worthlessness  meant  want  of  excellence, 
want  of  dignity,  want  of  value.  '  All  that  the  advertise- 
ment then  could  mean  was,  that  the  pursuer  wanted 
value  and  excellence  as  the  puffer  of  a  bad  article.  The 
action  was  exceedingly  frivolous,  and  ought  never  to 
have  been  brought. 

Mr  Mackenzie^  for  the  defender  Tait,  contended, 
that  he  stood  in  a  very  different  situation  from  the  de- 
fender Moat.  Salt  could  have  no  malice  against  liie 
pursuer.  The  advertisement  was  inserted  in  the  way  of 
his  trade,  and  without  particular  reference  to  its  con- 
tents :  That  he  had  given  up  the  manuscript  and  the 
name  ,of  his  employer  when  applied  to;  and  having 
done  so,  he  had  cleared  himself  of  any  responsibility. 

Lord  Coekhum Courts  were  not  to  encourage  frivolous 

actions  for  mere  injury  to  feelings,  where  there  is  no  pecuniary 
loss.  But  the  matter  complained  of  must  be  fairly  and  deliber- 
ately considered.  There  had  been  no  attempt  to  prove  that 
the  pursuer  had  been  dismissed  from  the  defender's  service ; 
therefore,  it  must  be  calumnious  to  say  that  be  was  worthless. 
The  meaning  of  that  word  must  be  taken  in  its  ordinary  sense 
— there  is  no  occasion  to  have  recourse  to  dictionaries, — and 
that  must  have  meant  his  culpability  as  a  servant.  Unluckily 
for  the  defenders,  if  there  had  been  any  doubt  of  the  libel, 
Moat  appeared  to  have  fixed  the  meaning  of  it  by  his  words  in 
the  "  Contest.*'  There  could  be  no  doubt  of  the  legal  liability 
of  Tait.  His  Lordsfaip  thought  the  issue  proved  for  the  pur-, 
sner,  but  the  jury  must  take  into  consideration  that  there  has 
been  no  actual  damage  proved. 

Verdict  for  pursuer — ^Damages  against  Moat,  £50, 
andngainst  Tait,  £6. 

Lord  Cockbum. — Counsel  for  Pursuer ^  Rutherfurd  and  Pa- 
terson;  John  Cullen,  W.S.,  Agent, —  Counsel  for  Defenders, 
P.  Robertson  and  T.  Mackenzie;  W.  B.  Campbell^  W.S.,  and 
Baxter  and  M'Dougall,  W.S.,  Agents [J.D.M.] 


1st  October  1836. 

Glasgow  Jubt  Sittings (J.D.M.) 

No.  M. — Francis  Erskins  and  Jabies  Martin,  Trus- 
tee on  his  Sequestrated  Estate,  Pursuers,  v.  Robert 
Fleming,  Defender. 

Proof — Witness — Admissibility — Process — Interest — In  an  ac- 
tion at  the  instance  of  a  bankrupt  and  his  trustee,  before  trial  of 
the  cause  by  a  jury,  the  Court  having  been  moved  to  strike  out 
of  the  issue  the  bankrupt's  name,  as  having  no  interest^^mO' 
tion  refused:  and  an  objection  to  the  admissibility  of  the  bank- 
rupt's  brother''in4aw  as  a  witness  on  the  trial,  sustained. 

In  this  case,  before  the  trial  commenced,  the  Court 
vas  moved  to  strike  out  of  the  issue  the  name  of  Fran- 
cis Erskine,  as  having  now  no  interest.     Lord  Cock- 


bum  held  that  he  could  not  do  so,  unless  of  consent, — 
that  it  did  not  appear  to  be  a  mere  cleri6al  error,  and 
might,  for  aught  he  knew,  form  an  important  future  in 
the  cause. 

Mr  Paierson  opened  the  case  for  the  pursuers ;  and 
having  called  Henry  Beck  as  a  witness, 

JTie  Dean  ofFojcuJUy  objected  to  his  being' received, 
being  a  brother-ii^law  of  FraiMs  Eiskine,  the  pursuer, 
and  not  admissible  in  reject  of  his  relationship. 
\  Rutherfmrd  answered — Henry  Beck  is  admissible  as  ' 
a  witness,  tfK>ugh  standing  in  the  relation  of  brother- 
iii4aw  to  Francis  Erskine,  who  is  not  a  party  on  the 
record  of  the  cause,  or,  at  most,  is  only  a  nominai 
party,  by  mistake,  in  the  issue,  and  who  has. no  right 
of  action,  the  same  being  vested  in  Jai^et  Martin,  the 
trustee. 

Lord  Cockbum  sustained  the  objection ;  to  which 
decision  the  pursuers  tendered  an  exception. 
'  The  pursuers  here  closed  their  case,  and  the  jury 
found  a  verdict  for  the  defender. 

Lord  Codkbum.^^CottRse/ /or  the  Pursuers,  Rutherfuid  and 
Paterson;  John  Cullen,  W.S.,  Agent Counsel  for  the  De- 
fender, Dean  of  Faculty  (Hope)  and  Monteath;  WilUam  Wo- 
therspoon,  S.S.C.,  ^^en/.^ J.D.M. J 


3<f  and  4th  October  1836. 
Glasgow  Juar  Sittings. — (J.D.M.) 

No.  35« — Patrick  v.  Tennant  o^  Comfant. 

Nuisance  —  Acquiescence —  Proof — Competency  —  Res  inter 
alios — In  an  action  of  damages  for  nuisance,  it  is  incompetent  to 
support  a  defence,  founded  on  a  plea  of  acquiescence,  by  reference 
to  what  may  have  taken  place  with  other  parties  who  had  com^ 
plained,  and  with  whom  compromises  had  been  made. 

In  thid  case  the  issues  were  as  fc^ows  i 

**  It  being  admitted  that  the  defenders  are,  and  since  the  year 
1799,  have  been  proprietors  of  a  certain  portion  of  land  and 
buildings  erected  thereon,  situated  to  the  north  or  north-west 
of  GarngadhiU,  near  Gla^w ;  aqd  that  in  the  said  buildings 
certain  chemi(»l  substances  are  and  have  been  manufactured 
since  the  said  year :  It  being  also  admitted  that  in  the  year  1802, 
the  pursuer  purchased  about  an  acre  and  a  half  of  ground,  situate 
to  the  south  or  south-east  of  the  said  buildings,  on  which  dwel- 
ling-houses are  erected : 

"  Whether^  duAng  the  year  1819,  and  subsequent  thereto, 
up  to  October  1834,  or  during  any  part  of  the  said  period,  there 
arose  from  the  said  works  of  the  defenders^  certain  noisome, 
offensive,  noxious  or  unwholesome  smoke,  and  certain  other 
vapours,  to  the  nuisance  of  the  said  pursuer,  whereby  his  pro- 
perty was  deteriorated,  and  he  and  his  tenants,  or  any  of  them, 
was  or  were  incommoded  and  annoyed  in  the  enjoyment  thereof, 
to  the  loss,  injury  and  damage  of  the  pursuer  ?  or, 

"  Whether,  for  a  tract  of  time,  and  previous  to  the  said  year 
1819,  the  smoke  or  other  vapours  issuing  from  the  said  works 
of  the  defender  were  as  great,  or  nearly  as  great  in  quantity, 
and  as  noisome,  offensive,  noxious  or  unwholesome,  or  nearly  so, 
hfi  reference  to  the  said  property  of  the  pursuer,  as  those  issuing 
from  the  said  works  of  the  defenders  from  1819  to  October  1834, 
or  during  any  part  of  the  said  period,  without  any  challenge  or 
complaint  being  made  against  the  same  by  the  pursuer  ? 

"  Whether,  subsequent  to  the  said  year  1819,  the  defenders 
extended  the  said  works,  and  the  smoke  and  other  vapours  issu- 
ing from  the  same,  and  whether  the  pivsuer  acquiesced  in  the 
said  extension?" 

Mr  Penney  opened  the  case  for  the  pursuer,  and  was 
about  to  state  that  the  defenders  had  compromised 
former  actions  of  damages.  « 

Dean  of  Faculty  objected.     The  pursuer  was  not  ea<» 
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titled  to  prbduce  in  evidence,  any  matter  of  arrange- 
Ttient  between  other  parties.  He  could  not  even  be  al- 
lolved  to  put  in  evidence  a  verdict.  He  referred  to 
the  case  of  Dickson  v.  Dicksons  in  Murray's  Reporta, 
consequently  the  pursuer^s  counsel  should  not  state  in 
his  speech  what  could  not  be  proved  in  evidence. 

Lord  Jeffrey  suggested  that  Mr  Penney  should  not  make  ftny 
statement  upon  these  raattOI  now,  but  reMTTe  them  until  the 
evidence  was  offered  to  be  produc^. 

Mr  Penney  stirted,  what  the  pursuef  complained  of 
waS)  that  the  works  of  the  defenders  emitted  a  gas  of 
a  noxious  character,-^that  they  were  an  excessive  niii- 
■anoe — ^made  life  uncomftntable,  and  depreciated  the 
pursuer^s  property  in  value,  whereby  he  has  sustidned 
patridionial  I6s8. 

Twenty^ne  witnesses  were  examined  for  the  pur- 
suer.    Xhe  defenders  examined  no  witnesses. 

When  the  pursuer  proposed  to  prove,  that,  from  1819 
downwards,  there  had  been  various  processes  and  pro- 
ceedings against  the  defenders  by  other  persons  relative 
to  th*  worKs,  all  of  which  were  settled  by  ike  defen- 
ders, 

l%e  Dean  ofFacuJtty  objected,  that  any  transactions 
by  others  were  incompetent  as  evidence  in  thid  case. 

Rutherfurdj  \n  reply,  contended,  that  in  an  action 
met  by  a  plea  of  acquiescence,  he  was  entitled  to  put 
before  the  jury  the  whole  proceedings  by  other  parties, 
of  what  had  been  done  to  endeavour  to  put  down  these 
works.  The  pursuer's  acquiescence  might  be  in  conse- 
c]uence  of  other  parties  nearer  the  works  raising  pro- 
ceedings which  might  have  been  the  means  of  putting 
them  down,  and  relieving  him  from  the  nuisance. 

Lord  Jeffrey  rejected  the  evidence  tendered,  as  not  admis- 
sible. There  might  be  many  reasons  for  a  man  not  coming 
forward-,  could  these  be  put  before  the  jurv  ?  The  whole  doc- 
trine of  res  inter  alios  is  against  receiving  it. 

Dean  xjf  FacuJUy^  fbr  the  defenders. — The  pursuer 
hds  acquiesced  in  these  Works  since  1802  to  the  pre- 
sent time,  and  allowed  the  works  to  increase  under  his 
eye,  and  now,  when  large  sums  have  been  laid  out  in 
their  extension  and  improvement,  he  comes  forward  to 
put  them  down  by  an  action  of  damages.  The  works 
in  question  commenced  operations  in  t799.  In  1802 
the  pursuer  purchased  his  property,  but  it  did  not  ap- 
pear that  the  pursuer  discovered  that  the  works  were  a 
nuisance  to  the  neighbourhood  until  1819,  and  it  was 
not  till  1828  that  he  opened  his  Ups  upon  the  matter. 
}^ut  the  foundation  of  the  defence  is,  that  the  vapour 
from  the  low  chimneys  of  the  works  in  1819  was 
greater  then  than  now  that  the  works  are  increased, 
afnd  as  carried  on ;  the  tall  chimneys  dissipating  the 
smoke  and  decreasing  its  volume. 

Lord  Jeffrey. — The  question  tufns  upon  three  issues,  two  of 
which  are  connected  together.  The  first  issue  is  immediately 
followed  by  two  alternative  issues.  The  jury  could  not  find  for 
tlye  pursuer,  unless  the  two  alternative  issues  were  rejected.  The 
second  issue  proceeds  upon  an  assumption,  that  previous  to  1819 
the  works  were  a  nuisance.  If  the  smoke  was  ever  so  grievous 
from  1602  to  1819,  the  pursuer  could  not  now  complain  of  that ; 
and  if  the  smoke  was  not  greater  now  tkan  in  1819,  the  pur- 
suer has  no  right  to  compkdn.  He  was  bound  to  make  out, 
that  in  1819  there  was  such  an  addition  of  annoyance  as  to 
jmount  to  a  nuisance.  If  the  whole  of  the  annoyance  and 
damage  proved  can  be  solely  traced  to  the  defenders'  works, 
as  much  is  made  out  as  to  entitle  the  pursuer  to  damages. 
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But  that  is  by  no  ineans  clear,  as  a  grtet  variety  of  dkh^r 
smoke,  independent  of  that  from  the  defenders'  works,  comes 
to  this  exposed  property  in  great  quantities.  It  is  difficult 
to  award  damages  for  any  injury  done  by  smoke,  as  it  is  not 
known  what  proportion  of  it  comes  from  the  defenders*  works ; 
and  it  is  not- at  sll  dear,  that  the  consequence  of  some  appear- 
ances in  the  garden  of  the  pursuer  is  not  caused  by  the  nature 
of  the  soil,  and  the  neglected  state  of  it/  Only  £5  of  lois  la' 
proved  for  the  last  year,  and  pursuer's  surveyor  said  that  the 
ground  was  more  valuable  now  for  other  purposes  than  for 
villa  ground.  Not  prepared  to  say  that  any  small  degree  of 
accumulation  of  vapour  fi-om  a  manufactory  is  a  nuisance. 
Has  the  increase  (if  any,)  then  been  such  and  so  injurious  as 
to  cause  damage  ?  If  no  increase  of  annoyance  has  taken  place 
since  1819,  must  find  a  verdict  for  the  defenders;  and  if  the 
jury  so  find,  the  third  issue  is  out  of  the  case. 

Verdict  for  the  ^defenders  on  the  first  and  second 
iasues. 

Lord  Jeffl*ey Compel  for  the  Purmur^  Ratherfiird  and 

Penney;  Campbell  and  Macdowall,  AyenU. — Cotnuei/or  tkt- 
Defenders f  Dean  of  Faculty  (Hope) ;  Wotherspooa  and  Made,. 
AgenU [J.D.M.] 


4th  October  IS36. 

Olaboow  Juav  8iTTifrG8.^J.D.Bl) 

No.  36. — HAMtLTOH  r.  Tewn awt  afld  GoBiFAinr. 

Nuisance — Damages— Proof — ^Competency — In  an  action  of 

damages  for  injury  by  nuisance  of  smoke,  evidence  thai  the  dt" 

fenders  had  paid  damages  for  injury  done  to  property  inter-' 

vening  between  the  pursuer  s  and  the  cause  of  mui$anotf  ditah 

lowed. 

This  was  an  action  of  the  same  nature,  and  to  the 
same  efiTect  as  the  above,  with  this  exception,  that  there 
was  no  issue  as  to  acquiescence.  The  pursuer  pro- 
posed to  prove  that  the  defenders  had  paid  damages 
for  injury  done  to  a  property  nearer  the  works  than 
the  pursuer's  garden ;  but  Lord  JefiSrey  refused  to 
allow  the  proof. 

The  jury  found  a  verdict  for  the  defenders. 


7th  October  1836. 

Glasgow  Jubt  Sittings (J.D.M.) 

No.  37. — TuBNEK  ».  Dick. 

Damages — ^Proof—Competency — Witness — De&toatioti,  Writ- 
ten— In  an  action  of  damages  against  an  agent  for  writtem  de^ 
famation  contained  in  a  pleading,  evidence  to  prove  that  the 
party  had  averred  his  ignorance  of  the  statement  held  inadmit' 
sible— Circumstances  of  tampering  with  a  witness^  which  m- 
dueed  abandonment  of  his  evidence. 

In  this  case  the  issues  were  as  follows :  . 

"  1.  Whether,  in  an  action  depending  before  the  Magistrates 
of  Gorbals,  at  the  instance  of  one  William  Thorn,  against  the 
pursuer,  the  defender  did  maliciously  insert,  or  maliciously  cause 
to  be  inserted  in  a  certain  paper  or  pleading,  entided  Replies 
for  the  said  William  Thom,  the  following  words,  or  words  to 
the  following  effect,  accordmg  to  the  meaning  hereinafter  set 
forth,  viz.  *  If  the  law  of  the  land  has  been  made  for  the  pro- 
tection of  individuals  in  their  f^rsons,  or  to  afiTofdtiiemseciirity' 
from  the  attacks  of  the  lawless,  the  pursuer  hopes  that  your 
Honours  will  in  this  case  see  the  necessity  of  applying  it  with 
that  degree  of  rigour  whidi  will  at  once  sadsfy  the  ends  of 
justice,  and  at  the  same  time  operate  as  a  wholesome  diedc 
upon  the  future  conduct  of  the  defender  (who  from  his  un- 
governable and  reckless  temper  seems  to  set  all  law  and  authority 
at  defiance),  and  deter  him  from  commission  of  the  like  crimes 
in  time  to  come.  Indeed,  if  the  defender  is  not  taught  a  sain- ' 
tary  lesson  by  the  decisicm  of  your  Htmoursin  this  case,  die  pursuer 
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will  not  only  be  deprived  of  the  protection  which  the  law  affords, 
and  which  as  a  citizen  he  is  entitled  to  expect,  but  his ^  will 
be  tJt  imminaU  danger  from  the  attacks  of  the  defender,  as  he  is  a 
moat  yiolent  and  dangerous  man.  He  is  confident,  however, 
that  your  Honours,  as  the  guardians  of  the  public  peace,  as  well 
as  the  protectors  of  person  and  property,  will  on  this  occBsion 
extend  to  him  the  protection  of  the  law,  and  award  him  such  a 
sum  of  damages  as  wiU  not  only  be  an  adequate  compensation 
for  the  iitjunr  sustained  by  him,  but  also  render  him  secure  from 
the  future  dandtstine,  cowardfy,  and  assassin-like  attacks  of  the 
defiender.'  And  the  following  words,  or  words  to  the  follow- 
ing effect,  via.  '  Being,  however,  a  man  of  a  very  irritable  and 
vicdent  temper,  he  frequently  quarrelled  with  his  neighbours, 
and  it  ia  heUeved  was  fined  severely  by  the  Sheriff  of  the  said 
ooon^  £or  an  aggravated  assault  on  some  individual  or  other ; 
and  at  last  he  left,  or  was  obliged  to  leave  the  county,  and 
come  to  Tradestown  of  Glasgow,  where  he  has  resided  for  some 
time,  and  lives  on  his  money.'  And  again,  '  The  pursuer  has 
stttduHialy  endeavoured  to  avoid  or  keep  out  of  the  defender's 
way,  h&ng  actually  afraid  of  him  as  a  reckless  and  dangerous 
niaa,  who  would  care  as  little  for  his  life  as  he  would  that  of 
a  cat,  and  who  it  is  believed  would  pay  any  sum  of  damages, 
provided  he  got  his  vengeance  gratified ;'  meaning  thereby  that 
the  pursuer  had  committed  crimes  of  which  he  was  found  guilty, 
and  that  he  was  a  person  outrageous  in  his  conduct,  dangerous 
to  the  lieges,  and  an  outlaw  and  assasin ;  and  whether  the  whole 
or  any  part  of  the  said  words  are  of  and  oonoeming  the  pursuer, 
«iid  are  fidse  and  Calumnious,  and  to  the  loss,  injury,  and  damage 
of  the  pursuer? 

"  2.  Whether,  on  or  about  the  22d  day  of  December  183S, 
Sa  Stockwell  Street,  Glasgow,  and  in  presence  and  hearing  of 
tfdll  Campbell  M'Larin,  accountant  in  Glasgow,  and  Andrew 
M'Kinlay,  late  spirit-dealer,  Stockwell  of  Glasgow,  or  either  oi 
IJiem,  the  defender  did  fidsely  and  calumniously  say  that  the 
parsder  w«s  a  crackheaded  old  fiirmer,  a  damned  scoundrel  and 
vagabond,  meaning  that  the  pursuer  was  a  person  of  bad  and 
dislionest  character,  and  of  a  quarrelsome  disposition,  and  of 
uneound  intellect ;  and  that  the  defender  had  caption  against 
hiai  for  a  debt,  by  which  he  would  put  him  in  jail,  meaning 
thereby  that  Oie  pursuer  waa  in  bankrupt  or  insolvent  circum- 
fltanoee,  or  did  wisely  and  calumniously  use  or  utter  words  to 
that  effect,  to  the  loss,  injury,  and  damage  of  the  pursuer  ?" 

The  Dean  q^  Faoidty  opened  the  case  for  the  pur- 
raery  and  proposed  to  call  a  witness  to  prove  that 
Thorn  was  ignorant  of  the  statement  in  the  replies,  com- 
plained of  in  the  issue. 

OhjecUd* — That  the  witness  could  not  be  received, 
as  his  evidence  would  be  merely  hearsay :  That  Thorn 
was  the  only  legal  witness. 

RqHied, — Tbuftt  Thorn's  own  statement  was  not  ad- 
missible. He  is  legally  responsible,  and  would  be  an 
interested  witness,  having  no  discharge  from  the  pur- 
suer. 

Lord  Jeffrey  sustained  the  objection.  In  consei- 
qoence  of  which  the  pursuer  gave  up  the  first  issue., 

On  Andrew  M^Kinlay  being  produced  to  prove  the 
second  issue,  it  appeared  in  his  examination  in  initiali^ 
but,  that  the  pursuer  had  written  out  a  p^er  of  what 
he  called  the  facts  of  the  occurrence — had  read  it  to 
the  witness,  and  asked  his  opinion  of  its  correctness : 
That  he  had  left  it  with  witness,  who  read  it  over  re- 
peatedly :  That  he  had  called  on  witness  several  times, 
to  remind  him  of  the  contents  of  the  pi^r,  and  hoped 
he  would  bear  in  mind  what  had  passed:  That  he 
knew  M'Laiin  (the  other  witness  mentioned  in  the 
issue),  and  that  Turner  sud  he  had  a  similar  ps^r  for 
him,  at  the  time  vritness  got  his  paper.  That  Turner 
generally  sppke  less  or  more  with  witness  on  the  sub- 
ject when  they  met,  which  was  at  least  twenty  times. 


And  it  appearing  that  t)ie  witness  had  not  been  pre- 
cognosced  by  an  agent  before  seeing  the  paper,  the 
counsel  for  the  pursuer  gave  up  tlie  cose,  and  a  verdict 
was  accordingly  returned  for  the  defender. 

Lord  Jefirey. — Counsel  for  Pursuer,  Dean  of  Faculty  (Hope) ; 

W.  A.  6.  and  R.  EUis,  W.S.,  Agents Counsel  for  Defender, 

P.  Robertson  and  A.  M'Neill;  Fisher  and  Duncan,   W.S., 

Agents, — [J.D.M.] 


10/A  November  183<>. 
Jury  Ouse First  Division (G.D.F.) 

No.  38. — John  Anderson,  Pursuer^  r.  The  Bank  of 

Scotland,  Defenders? 

Deed — Reduction.— Incapacity — A  trust-settlement  having  been 
brought  under  reduction  on  the  head  of  incapacity  of  the 
granter,  to  which  effict  an  issue  was  sent  to  a  jury  for  trial—- 
Verdict  in  favour  of  the  pursuer,  * 

.Proof -~  Witness — Admissibility — Malice — Enmity — Process — 
Circumstances  in  which  an  objection  to  the  admissibility  of  a 
witness,  on  the  head  of  malice  or  entnity,  repelled,  though  the 
witness  admitted  at  the  trial  that  he  had  used  violent  expres- 
ticms  against  the  pursuer  in  reference  to  ike  action,  tM  after 
he  had  been  precognosced. 

Sequel  of  case  antCy  Vol.  VIII.  p.  423.  The  late 
Robert  Anderson  of  Stroquhan  was  possessed  of  con- 
siderable heritable  property.  Upon  Uie  1 3th  July  1 825, 
he  executed  a  trust-disposition  and  settlement  in  favour 
of  his  eldest  son  James,  under  burden  of  payment  of 
his  debts  and  various  provisions  to  his  younger  children. 
James  having  contracted  further  debts,  granted  an 
absolute  disposition  in  favour  of  the  Bank  of  Scotland 
upon  8th  June  1827.  James  died  on  8th  November 
1828,  and  Robert,  his  father,  died  on  the  25th  Decem- 
ber following.  John  Anderson,  the  second  son  of 
Robert,  brought  an  action  of  reduction  of  the  disposi- 
tion and  settlement,  executed  by  his  father  on  13th  July 
1825,  on  the  following  among  other  grounds :  Isty  That 
it  was  not  the  true  and  genuine  deed  of  the  said  Robert 
Anderson,  and  was  not  subscribed  by  him  in  presence- 
of  the  witnesses  whom  the  said  deed  bears  to  have  attest- 
ed the  same,  nor  did  he  acknowledge  his  subscription  ii;i 
theirpresenoe;  2d,  That  at  the  date  of  the  alleged  execu- 
•tion,  the  said  Robert  Anderson  was  not  of  a  sound  and 
disposing  mind.  And  it  was  fVirther  averred,  that  even 
if  it  was  the  deed  of  the  said  Robert  Anderson,  it  had 
been  obtained  through  fraud  and  circumvention  on  the 
part  of  the  said  James  Anderson,  and  through  facility 
on  the  part  of  the  alleged  granter. 

The  defenders  (the  Bank  of  Scotland)  denied  the 
incapacity,  and  fuiiieT  pleeuied — 1«^  Homologation  on 
the  part  of  the  pursuer ;  and  2dj  That  any  alleged  fraud 
on  the  part  of  James  Anderson  was  not  pleadable  against 
them  as  onerous  disponees. 

The  following  issues  were  oent  for  trial  to  the  jury  : 

"  Whether  the  disposition  and  deed  of  settlement,  bearing 
date  I3th  July  1825,  sought  to  be  reduced,  of  which  No.  5  of 
process  is  an  extract,  is  not  the  deed  of  the  late  Robert  Anderson 
of  Stroquhan  ?  Or, 

**  Whether  the  pursuer  homologated  the  said  deed  ?'* 

P.  Robertson  for  Pursuer. — I  have  now  to  solicit  your  at- 
tention to  the  circumstances  out  of  which  this  question  arises. 
In  doing  so,  it  mil  be  necessary  to  enter  somewhat  into  debiil, 
in  order  to  enable  you  fully  to  understand  the  nfiture  of  the. 
question.  There  are  two  issues  to  be  tried,  one  of  which  \v(* 
undertake  to  prove,  and  the  other  of  which  the  (ivfciKlcrs  uti- 
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dertake  to  prove.  The  first  is, — "  Whether  the  dispoflition  and 
deed  of  settlement,  bearing  date  the  13th  July  1325,  sought  to 
be  reduced,  of  which  No.  5  of  process  is  an  extract,  is  not  the 
deed  of  the  late  Robert  Anderson  of  Stroquhan  ?"  And  the 
second  is, — "  Whether  the  pursuer  honfologated  the  said  deed  ?" 
It  is  to  the  first  of  these  I  have  now  specify  to  direct  your  at- 
tention ;  and  it  wiU  be  necessary,  in  order  to  enable  you  to 
understand  it,  to  explain  the  history  of  the  deed  to  which  it 
refers.  The  late  Robert  Anderson  of  Stroquhan  had  seven 
sons  and  five  daughters.  ^  His  eldest  son  James  was  disponee 
imder  the  deed  in  question.  He  was  for  some  time  in  business 
as  an  accountant  iif  Edinburgh,  and  afterwards  went  and  re- 
sided at  Stroquhan.  His  second  son  John,  the  pursuer  of  this 
action,  was  settled  in  the  East  Indies,  and  returned  to  this 
country  in  1830.  His  third  son,  Robert,  was  bred  a  writer  to 
the  Signet,  but  fell  into  bad  health,  and  returned  to  reside  at 
Stroquhan,  where  he  died.  His  fourth  son,  Willianf,  is  a  mer- 
chant in  India.  His  fifth  son,  Thomas,  is  a  captain  in  the  Madras 
cavalry.  His  sixth  and  seventh  were  Andrew  and  Alexander,  the 
latter  of  whom  died  young.  His  daughters  yfere^  first,  Mary,  who 
is  still  aUve  and  unmarried.  Second,  Jane,  who  is  married  to 
Mr  Whigham  of  HallydayhiU,  about  ten  miles  distant  firom  Dum- 
fries. Third,  Lillias,  married  to  Mr  Kirkpatrick,  collector  of 
taxes  Dumfriesshire.  Fourth  and  Fifth,  Ludas  «nd  Maxwell, 
who  both  died  young.  The  late  Robert  Anderson  was  exten- 
sively engaged  in  business  as  a  cattle-dealer.  In  1805,  he 
executed  various  deeds  of  settlement^  by  the  first  of  which  he 
disponed  certain  lands  in  favour  of  his  eldest  son,  James,  and 
under  various  burdens.  By  another,  he  disponed  certain  lands 
to  John,  the  pursuer,  under  certain  burdens.  By  the  third, 
fourth  and  fifth,  he  conveyed  other  lands  to  his  remaining  sons, 
under  various  burdens.  In  1808  he  executed  another  deed, 
making  certain  alterations  upon  these  settlements,  in  conse- 
quence of  an  alteration  which  had  taken  place  in  his  family. 
And  in  1809,  he  made  another  slight  alteration  in  the  provi- 
sions of  his  children.  Thus  matters  stood  until  the  8th  of  De- 
cember 1820,  when  he  executed  a  new  series  of  settlements : 
by  the  first  of  which  he  conveyed  the  lands  of  Skinford  and 
Stroquhan  in  favour  of  his  eldest  son  James,  under  burden, 
first,  of  all  his  debts,  and,  secondly,  of  an  annuity  of  £100  to 
Mrs  Anderson,  in  case  she  survived  him.  By  the  second  he 
conveyed  the  lands  of  Chappel  and  others,  also,  in  point  of  form, 
Co  James,  but  in  trust  for  behoof  of  John,  the  present  pursuer, 
under  burden  of  certain  heritable  bonds,  and  of  provisions  of 
£1000  to  each  of  his  other  children.  So  fiir  as  we  are  aware, 
there  is  not  in  existence  any  scrap  of  writing  tending  to  show 
that  the  late  Robert  Anderson  ever  had  the  smallest  intention 
of  altering  these  settlements.  We  are  not  aware  that  he  ever 
expressed  any  such  intention  to  any  one.  We  are  certain  that 
no  document  has  been  produced  which  expresses  such  inten- 
tion ;  and  you  are  aware,  that  until  he  himself  chose  to  alter  his 
settlements,  no  other  person  was  entitled  to  interfere  with 
them.  Shortly  after  he  had  executed  these  settlements,  the 
pu/fiuer  purchased  a  small  estate  called  Farthingrush,  in  the 
neighbourhood  of  Stroquhan.  On  this  occasion  he  executed 
a  factory  in  favour  of  his  brothers,  James  and  Robert,  but  not 
including  his  father.  The  late  Mr  Anderson  was  a  very  active 
country  gentleman,  extensively  engaged  in  business,  and  shrewd 
and  intelligent  in  all  his  dealings.  As  he  advanced  in  life, 
however,  he  began  to  indulge  in  free  habits.  He  became  ad- 
dicted to  drinking,  and  fell  upon  several  occasions  from  his 
horse,  by  which  means  he  received  severe  injuries  in  his  head 
and  neck ;  but,  instead  of  taking  warning  from  these  accidents, 
his  habits  became  daily  worse,  and  in  1824  he  had  carried  them 
to  such  a  pitch,  that  his  fiunlly  became  m'ost  anxious  to  prevent, 
as  far  as  possible,  his  continuance  of  his  visits  to  Dumfries.  In 
April  1824,  his  nephew,  Mr  Joseph  Bryce,  who  had  gone  in 
early  life  from  the  neighbourhood  of  Stroquhan  and  settled  in 
England,  became  anxious  to  purchase  from  Mr  Anderson  the 
property  of  Lochinhead,  which  had  belonged  to  his  ancestors. 
He  accordingly  came  down  to  Dumfries  in  1824  for  this  pur- 
pose. He  appUed  to  Mr  Harkness,  who  is  since  dead,  the  family 
agent  of  Stroquhan,  and  a  friend  and  nephew,  I  believe,  of  old 
Mr  Anderson.     He  had  an  interview  with  Mr  Harkness  before 


he  saw  his  uncle,  and  informed  him  of  his  intention  of  making 
the  purchase.  Mr  Harkness  dissuaded  him  from  his  purpose, 
and  told  him  it  would  not  be  safi^  for  him  to  enter  into  such  a 
transaction.  Mr  Bryce  inquired  how  it  would  be  unsafe.  And 
was  answered  that  his  title  would  be  liable  to  challenge,  be- 
cause Mr  Anderson  was  not  in  that  state  of  mental  sanity  which 
could  enable  him  validly  to  dispone  his  property.  This  is  mat- 
ter of  great  importance ;  for  we  hare  die  real  evidence  of  Mr 
Bryce  having  acted  upon  this  opinion.  He  made  no  offer  to 
him  whatever  relative  to  his  proposed  purchase.  He  had  an 
interview  with  Mr  Anderson,  and  he  will  tell  you  ho\^  much  he 
was  struck  by  his  appearance,  and  how  he  was  impressed  with 
the  utter  decay  of  his  intellect.  So  strongly  did  he  feel  thL*, 
that  he  never  even  spoke  to  him  of  his  wish  to  purchase  the 
lands.  He  was  sensible  that,  anxious  as  he  was  to  redeem  this 
portion  of  his  ancestor's  possessions,  it  was  in^pot»ble  to  transact 
such  a  bargain  with  a  person  in  Mr  Anderson's  condition.  He 
had  some  other  trifling  business  with  his  unde ;  bu(  he  was  so 
satisfied  with  his  utter  incapacity,  and  liability  to  imposition, 
that  he  took  another  gentleman  of  the  name  of  Robsori,  who  is 
nnce  unfortunately  d^,  to  be  a  witness  to  any  transaction  be 
might  have  with  the  old  man.  He  did  not  see  his  unde  again 
till  1827,  when  he  found  him  in  a  state  of  absolute  imbedlity. 
Towards  the  end  of  1824,  his  mind  gradually  became  feebler, 
and  his  habits  of  dissipation  stronger.  His  fiimily,  in  their 
anxiety  to  exdude  him  from  intercourse  with  the  public,  were 
under  the  necessity  of  putting  him  under  personal  restraint. 
They  had  to  use  force  to  prevent  his  going  toDumfnes.  Orders 
were  given  to  the  servants  to  prevent  him  by  every  means  from 
leaving  home.  The  gig  was  put  out  of  his  way,  and  other 
measures  were  resorted  to.  Still  his  anxiety  to  meet  his  old 
friends,  and  I  fear  to  indulge  in  thdr  company  in  his  former 
habits  of  dissipation,  induced  him  to  make  various  exertions  to 
escape  ft'om  the  vigilance  of  his  custodiers.  Upon  one  occasion, 
he  contrived  to  get  away  to  attend  the  Rood  fair.  As  he  was 
deprived  of  his  usual  fadlities  for  travelling,  he  procured  an  old 
cart  horse  with  an  old  saddle  and  bridle,  and  set  off  in  his  home 
clothes,  not,  I  dare  say,  of  the  most  respectable  character.  His 
old  friend,  Mr  Woodburn,  will  tell  you  that  be  did  not  eveu.  re- 
cognise him  when  he  met  him.  Mr  W.  had  been  lately  married, 
but  did  not  introduce  his  wife  to  him  in  consequence  of  his  a|>> 
pearance  and  evident  want  of  recollection.  As  a  medical  man 
will  tell  you,  he  did  not  even  behave  with  ordinary  decency  on 
the  public  streets.  In  short,  he  was  a  useless,  stupid,  doited, 
done  old  nHin.  As  you  may  suppose,  his  money  matters  did  not 
improve  in  these  circumstances.  His  family  became  naturally 
anxious  that  soche  other  person  should  be  employed  to  manage 
his  business.  His  friends  urged  him  to  execute  a  factory,  and 
he  was  at  last  prevailed  upon  to  do  so  in  January  1825,  in  fietvour 
of  Alexander  and  James  Goldie,  W.S.,  with  full  powers  to 
borrow  money.  The  fiictory  proceeds  on  this  narrative :  "  That 
I  am  unable,  on  account  of  my  advanced  age,  to  undergo  the 
fatigues  and  labour  of  business  as  I  have  hitherto  done.*'  He 
went  to  Edinburgh  in  January  1825,  for  the  purpose  of  exe- 
cuting this  factory.  After  this  the  old  gentieman  was  laid  aside 
entirely ;  and  perhaps  it  was  very  proper  that  he  should  be  so. 
Had  matters  been  allowed  to  continue  thus,  and  no  attempt 
be^  made  to  alter  the  settlements  of  1820, — if  merely  the 
means  had  been  secured  of  borrowii^  money  and  discharging 
the  old  man's  debts,  no  one  could  have  found  fiiult  with  it.  It 
¥ras  a  step  recommended  by  prudence, — it  was  expedient, — it 
was  necessary.  But,  at  any  rate,  you  will  remember  that  from 
this  period  he  was  entirely  laid  aside,  and  preduded  from  all 
further  communication  with  strangers.  Therefore,  from  this 
date,  the  evidence  of  the  state  of  his  mentid  capadty  must  be 
collected  from  those  who  were  more  immediately  about  his  per- 
son. You  must  not  therefore  look  for  the  testimony  of  his  old 
acquaintances.  You  must  be  contented  with  that  of  8er\'ants, 
and  others  connected  with  the  family.  The  fiunily  surgeon, 
Smith,  will  describe  his  state  at  this  period — his  memory  aa  to 
dates  being  assisted  by  notes  which  he  made  at  the  tim6.  He 
will  tell  you  of  his  habits  of  drinking,  of  his  fidls  from  horse- 
back, and  the  injuries  sustained  in  consequence.  He  will  also 
tell  you  that  he  had  suffered  from  slight  shocks  of  paralysis ; — 
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that  in  spring  1825  his  memory  was  completely  gone; — ^that 
shortly  afterwards,  when  the  doctor  and  his  wife  visited  him, 
they  fomid  him  reading  the  Jle^vBpape^s  upside  down.  The 
servants  will  tell  you,  that  they  were  directed  to  pay  no  atten- 
tion to  his  orders^ — that  he  was  constantly  watched, — that  he 
disturbed  the  fiunily  by  ringing  his  bell,  and  endeavouring  to 
get  out  of  his  room  during  the  middle  of  the  night ;  that  he  did 
not  always  know  where  he  was;  that  on  looking  from  his  win- 
dow, he  mistook  the  trees  upon  his  own  property  for  those  grow- 
ing at  Mollance,  a  place  about  ten  or  fifteen  miles  distant ;  that 
he  did  not  even  know  his  own  family  ;  that  he  mistook  another 
woman  for  his  own  mother ;  that  he  forgot  the  seasons  of  the 
year,  and  the  days  <}£  the  week ;  that  ha  did  not  remember 
whether  he  had  breakfasted ;  that  he  frequently  mistook  his  own 
house  for  an  inn,  and  called  what  was  to  pay.  Then  the  evi- 
dence of  Jane  Smith,  who  is  since  dead,  wiU  be  read  to  you. 
She  was  a  relation  I  believe  of  the  old  man,  and  lived  with  him 
for  some  time.  Her  testimony  will  inform  you  that  he  thought 
himself  a  schoolboy, — that  he  was  actually  afraid  of  the  lash  of 
the  schoolmaster.  We  have  often  heard  of  an  old  man  be- 
coming twice  a  child,  but  svecarely  meet  with  one  who  imagines 
himself  to  be  so.  Now  it  was  with  this  man — described,  as  I 
have  told  you,  by  Harkness  to  be  incapable  of  entering  into  any 
transaction,  whose  imbecility  had  exposed  him,  not  I  hope  to 
the  laughter,  but  the  pity  of  all  around  hin^^that  the  transac- 
tion was  entered  into,  which  ultimately  led  to  the  deed  now 
under  reduction.  The  deed  bears  date  1825,  and  you  are  now 
to  say  whether  it  is  or  is  not  the  deed  of  old  Mr  Anderson. 
Before  detailing  the  history  of  this  deed — the  most  extraordinary 
and  unprecedented,  I  will  venture  to  say,  that  was  ever  recorded 
— I  must  refer  you  to  the  deed.  itsel£  You  will  consider  whether 
it  is  possible  that  such  a  deed  flowed  from  his  own  mind,  such 
as  I  have  described  it.  It  proceeds  upon  the  narrative, — "  That 
I  am  unable,  from  old  age  and  infirmity,  to  attend  to  my  affairs  ;*' 
and  xHen  goes  on  to  alter  the  settlements  of  1820,  and  to  dis- 
pone absolutely,  and  without  reservation,  the  whole  of  his  pro- 
perty in  favour  of  his  son  James.  It  is  a  very  odd  deed  upon 
the  fiice  of  it.  It  might  have  been  necessary  to  execute  a 
.fiurtory.  If  that  had  been  found  insufficient,  it  might  have  been 
proper  to  execute,  a  trust ;  but  surely  it  was  wholly  unnecessary, 
for  the  purposes  to  be  accomplished,  that  he  should  make  a 
settlement  of  what  was  to  take  place  after  his  death.  That  he 
was  entitled  to  do  so,  I  admit ;  but  it  was  a  strange  mode  of  pro- 
cedure, even  if  he  had  intended  and  expressed  the  wish  to  con- 
vey away  from  himself,  entirely  and  immediately,  the  &e-simple 
of  his  property  in  fiivour  of  his  son,  who  lost  no  time  in  taking 
infeftment  and  entering  into  possession ;  who  thus  became  the 
Uird  while  the  old  laird  was  still  living,  and  appropriated  to  his 
own  purposes  the  whole  rents  of  his  fiither's  property  while  his 
father  lived  with  him,  without  possessing  a  sixpence  in  the 
world.  You  will  be  told«  forsooth,  that  the  deed  contains  an 
obligation  to  account  to  this  wretched  old  man — who  had  re- 
corded his  inability  to  attend  to  his  own  affairs — for  the  surplus 
rents  of  the  estate,  after  the  objects  of  the  deed  had  been  ac- 
complished. All  that  I  will  say  regarding  this  ridiculous  obli- 
gation, is,  that  it  was  one  the  only  effect  of  which  ought  to 
have  been  to  warn  those  who  dealt  with  James  of  the  impro- 
priety of  advancing  money  to  him,  to  enable  him  to  defeat  the 
purposes  of  the  deed.  On  the  same  day  on  which  this  deed 
was  executed,  James  takes  infeftment.  He  enters  into  posses- 
sion on  this  absolute  out  and  out  conveyance,  limited  only  by 
these  pitiful  obligations,  and  proceeds  in  the  September  follow- 
ing to  renew  that  arrangement  with  Bryce,  which  Harkness  had 
advised  him  of  the  old  man's  incapacity  to  enter  into.  He 
erected  a  distillery  on  the  lands  of  Glenesland,  and  contrived  to 
borrow  large  sums  of  money  on  the  estate.  He  obtained 
X  10,000  from  Mr  Adam  White  of  Fens,  and  shortly  afterwards 
X2500  from  Mr  William  Currie,  for  wluch  sums  he  granted  se- 
curity over  the  property.  The  whole  of  the  old  .man's  debts 
did  not  amount  to  £24,000,  and  the  property  was  worth  within 
a  trifle  of  X40,000.  In  these  circumstances,  the  Bank  made  no 
scruple  to  lend  him  large  sums,  and  obtained  in  security  a  dis- 
position of  the  whole  property  in  their  fiivour,  ex  facie  abso- 
lute ;  but  they  granted  a  back -letter  in  favour  of  James,  bind- 


ing tltemselves  to  reconvey  the  estate  upon  payment  of  their 
advances.  Shortly  after  this,  Robert  Anderson,  the  son  who 
had  been  long  in  bad  health,  died  at  Stroquhan.  This  took 
place,  I  think,  in  October  1825.  If  any  event  could  have  made 
an  impression  on  the  poor  old  laird,  one  would  have  thou^i^ht 
that  the  death  of  his  son,  who  had  long  lived  \vith  him  in  bad 
health,  and  been  in  constant  intercourse  with  him,  would  have 
done  so.  But  we  have  the  recorded  testimony  of  Miss  Smith 
.(and  other  witnesses  will  speak  to  the  fact),  that  even  this  was 
not  enough  to  rouse  up  the  exhausted  faculties  of  the  old  man. 
On  the  very  day  of  his  death  or  funeral,  I  forget  which,  his  old 
anxiety  to  go  to  Dumfries  occurred ;  he  was  unable  to  ^\'alks 
his  gig  was  removed  out  of  his  way ;  and  he  prevailed  upon  Miss 
Smith  to  carry  a  saddle  for  him  some  distance,  in  the  hopes  of 
finding  a  horse  to  carry  him  to  town. — James,  as  I  have  said, 
entered  into  possession,  and  erected  a  distillery.  He  employed 
only  a  small  portion  of  the  money  he  had  raised  on  the  security 
of  the  estate  in  the  payment  of  his  father's  debts,  the  rest  he 
devoted  to  his  distillery  speculation.  But  the  distillery  did  not 
flourish;  his  embarrassments  increased;  and  in  November  1828, 
he  died  in  utter  bankruptcy — the  old  gentleman  still  surviving 
him. '  I  do  not  say  that  such  an  event  was  contemplated  by  the 
parties  at  the  date  of  the  deed,  but  so  it  was.  In  the  month  of 
December  following,  old  Anderson  died :  I  say  in  total  ig- 
norance of  any  settlement  having  been  executed  in  1825.  ^  He 
remained  JtiXi  his  death  in  the  same  state  of  utter  imbecility, 
growing  gradually  weaker  and  weaker;  and  as  before  1825,  he 
had  never  showed  any  intention  of  altering  his  earlier  settie- 
ments,  so  after  1825  he  never  betrayed  the  slightest  conscious- 
ness of  ever  having  done  so.  In  these  circumstances,  the  pur- 
suer became  his  heir-at-law,  of  course  under  the  liability  of 
paying  his  father's  debts, — ^but  still  he  was  entitled  to  his  father's 
estate,  endeared  to  him  by  old  recollections.  And  if,  in  point 
of  fiict,  the  deed  of  1825  was  not  the  deed  of  old  Mr  Anderson, 
— if  only  the  hand  was  there,  but  not  the  mind  to  execute, — then 
unquestionably  he  was  entitled  to  exercise  his  right  of  succes- 
sion, and  take  possession  of  his  father's  property.  He  returned 
from  India  only  in  1830.  He  was  ignorant  of  the  state  of  utter 
incapacity  into  which  his  father  had  fallen.  Some  facts,  how- 
ever, came  to  his  knowledge,  which  led  him  to  institute  an'  iiir 
quiry  into  the  circumstances  under  which  the  deed  had  been 
granted,  and  the  result  of  his  investigation  was  what  I  have 
already  described  to  you.  It  was  therefore  far  from  unbecoming ' 
in  him  to  raise  proceedings  to  recover  that  property,  which  his  v 
fiither  never  had  intended  to  give  away  during  his  life,  and 
which  he  had  never  consciously  put  past  him.  Various  defences 
have  been  stated  to  the  conclusions  of  this  action.  It  is  alleged 
^p.  3  of  the  defences)  that  Mr  Goldie  received  instructions 
from  Mr  Anderson  to  prepare  such  a  deed  ;  but  where  is  the 
evidence  tiiat  he  gave  such  instructions  ?  The  defences  then 
go  on  to  state  through  what  hands  the  deed  passed  before  it 
was  execcfted ;  and  then  goes  on  to  narrate  the  deed  itself.  It 
is  admitted  that,  according  to  a  valuation  upon  which  the  Bank 
acted,  the  estate  was  worth  upwards  of  £42^000,  and  that  after 
deducting  the  debts  affecting  it,  including  the  provisions  to  the 
younger  members  of  the  family,  there  was  a  free  surplus  of 
£20,000.  It  is  said  tiiat  James  was  willing,  but  by  no  means 
desirous  of  obtaining  the  execution  of  this  deed.  This  is  strange, 
considering  the  amount  of  reversion  which  it  insured  to  him. 
It  appears  that  the  only  question  upon  which  the  family  differed, 
was,  whether  the  annuity  to  Mrs  Anderson,  the  beloved  wife 
of  Mr  Anderson,  should  be  secured  upon  the  property,  or  left 
entirely  as  a  personal  claim  against  James.  They,  the  sons  and 
sons-in-law,  differed  whether  she  should  be  secured,  or  left  to 
tha  mercy  of  the  son  and  the  chance  of  cdhtingencies.  And  so 
conscious  Were  they  all  of  the  utter  incapacity  of  the  father  to 
comprehend  the  most  simple  question,  that  they  did  not  oi^ce 
think  of  consulting  him  whether  she  should  be  left  entirely  de- 
pendent, I  do  not  say  on  the  good- will  of  the  son,  but  upon 
contingencies,  which,  in  the  course  of  events,  might  leave  her 
pennyless,  and  which  actually  did  ensue.  I  have  looked  at  this 
case  with  great  care  and  some  anxiety,  but  no  part  of  it  strikes 
me  as  of  such  importance  as  this,  to  show  the  nature  of  the 
whole  tnmsaction.     They  were  doing  all  for  the  best,  I  hayp 
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no  doubt  the  defenders  will  say,  bat  still  they  differed  upon  this 
and  upon  this  only,  whether  the  old  hidy  wm  to  be  secured 
against  contingencies,  or  left  entirely  to  the  chances  of  fitte ; 
and  it  never  occurred  to  one  member  of  the  fiimily  to  consult 
him,  who  was  surely  best  qualified  to  feel  the  impovtance  of  the 
question,  and  to  decide  upon  it.  I  put  this  as  real  evidence  of 
the  consciousness  of  the  whole  family  of  his  utter  incapacity  ; 
and  I  ask  any  man 'to  lay  his  hand  upon  his  heart,  and  say  that 
he  can  believe  that  such  an  oversight  would  have  been  com- 
mitted, if  the  old  man  had  had  a  spark  of  intellect  remaining. 
Could  any  thing  be  a  stronger  indication  of  his  imbecility,  than 
that  he  was  held  by  all  his  &mily  unfit  to  determine  the  ques- 
don,  whether  his  widow  should  be  secured  or  left  pennyless  ? 
It  was  then  proposed  that  the  former  settlements  should  be 
cancelled.  How  was  that  necessary,  to  enable  them  to  borrow 
money  ?  The  alleged  object  of  the  deed  was  to  enable  the 
son  to  get  rid  of  the  difficulties  involving  the  estate.  He  indeed 
got  quit  of  them  and  the  estate  together.  He  was  under  an 
obligation  to  account  for  the  surplus  rents ;  but  the  money  was 
gone  and  the  lands  too;  and  during  the  lifetime  of  the  old  man, 
his  property  became  liable  for  the  debts  of  his  son,  and  was  ir- 
retrievably lost.  In  preparing  the  deed,  James  consults  his 
brother-in-law  and  his  agent,  but  never  his  {ietther.  Then  there 
is  the  meeting  at  Moffat,  when  it  was  exposed  to  all  the  members 
of  the  family  for  their  deliberation.  It  was  then  transmitted 
to  Mr  Harkness,  with  instructions  to  extend  it,  and  was  carried 
up  to  the  old  man  next  day  cut  and  dry.  The  old  man,  it  is 
-said,  signed  it ;  and  the  defenders  add,  that  he  renuiined  for 
the  whole  of  the  rest  of  his  life  of  a  sound  disposing  mind. 
And  now,  if  I  do  not  by  the  testimony  of  these  parties  them- 
gelves — by  the  niTitten  evidence  of  thdr  feelings  at  the  time — 
utterly  annihilate  this  statement,  showing  that  they  knew  him 
to  be  utterly  incapable  of  executing  this  deed, — ^if  I  do  not  by 
such  evidence,  recovered  under  tlus  process,  completely  answer 
the  defenders*  statement,  I  have  never  yet  seen  any  case  in 
which  written  documents  could  prove  of  any  value.  I  will 
fhow  that  they  acted  under  perfect  consciousness  of  the  old 
roan's  imbecility.  They  might  think  that  they  were  doing  no 
wrong ;  but  they  knew  that  the  deed  was  theirs  and  not  his.  I 
have  already  mentioned,  that  in  1823  the  pursuer  executed  a 
fectory  in  favour  of  hiff  brothers,  for  the  numagement  of  his 
estate  of  Farthingrush.  In  January  of  that  year,  James  Ander- 
son thus  writes  to  his  brother  John :  **  With  regard  to  our  fiither 
not  being  named  in  the  commission,  the  whole  of  our  fiunily 
have  urged  the  necessity  of  excluding  him ;  for  really  you  have 
no  idea  how  much  he  is  in  his  do'tage ;  and  if  he  were  to  act, 
the  consequence  might  prove  injurious  to  you.".  In  February 
1824,  James  writes  to  his  brother  William :  **  Our  father  got 
his  leg  a  good  deal  hurt  lately  by  a  fall  from  a  stone  dyke, 
which  affected  his  general  health  for  some  time  ;  but  he  is  now 
quite  well  again.  While  the  sore  remained  upon  his  leg*,  he  was 
not  permitted  to  drink  any  ardent  spirits,  which  hdlt  the  effect 
of  making  him  a  great  deal  more  collected  than  he  had  been  ftH* 
some  time  before,  but  I  am  sorry  to  hear  that  he  has  returned  to 
his  old  bad  practice."  In  June  1824,  Harkness,  the  family  agent 
in  Dumfries,  thus  writes  to  Mr  Goldie  in  Edinburgh,  afford- 
ing a  most  extraordinary  corroboration  of  Mr  Bryce's  evidence 
as  to  the  opinion  expressed  by  him  of  the  state  of  the  old  man's 
intellect :  "  It  is,  and  has  for  sometime  been  most  distressing 
to  me  and  to  every  one  who  has  a  regard  for  Mr  Anderson's 
credit  and  respectability,  and  for  the  interests  of  his  family,  to 
see  him  come  to  town  at  all,  with  any  view  of  transacting 
business,  and  more  especially  the  receiving  and  making  of  pay- 
ments. His  memory  is  quite  gone,  as  well  as  his  capability  for 
doing  business  of  any  kind ;  and  you  know  as  well  as  I  do  that 
he  has  a  most  unfortunate  habit  of  transacting  all  his  business 
in  public  houses,  where  he  is  too  frequently  beset  by  persons 
of  a  very  indifferent  character,  and  who  would  not  scruple  to 
take  advantage  of  his  infirmities."  Then,  in  August  1824, 
James  writes  to  the  pursuer:  **  I  have  not  seen  my  father  for 
some  time  till  yesterday,  when  the  spirit  moved  him  to  cotnc 
here.  His  nfeniory  seems  to  be  entirely  gone  and  his  body  very 
infinn.  I  fear  very  much  that  his  affairs  will  be  more  confused 
than  I  at  one  time  expected,"     In  October  1824,  James  writes 


to  William,  expressing  in  the  strongest  language  lug  feelings  of 
his  father's  incapacity :  "  I  am  sorry  to  observe,  that  there  is 
much  less  happiness  about  Stroquhan  than  we  would  wish  to 
see,  owing  to  the  distressing  situation  in  which  my  fiither  is. 
I  shall  not  attempt  to  ^ve  you  a  minute  avount,  for  it  would 
be  equally  unpleasant  for  you  to  hear,  as  for  me  to  describe. 
He  has  become  a  second  child  physically,  and  you  are  aware  he 
has  been  so  morally  for  a  considerable  length  of  time.  He  bow- 
ever  retains  the  inclination  to  go  to  Dumfries  and  transact 
business.  I  was  spoken  to  by  several  of  our  friends,  recom- 
mending me  in  the  strongest  manner  to  take  steps  for  prevent- 
ing him  going  to  Dumfries,  for  his  property  was  not  only  suf- 
fering severely,  but  his  person  was  in  great  danger,  as  be  can 
hardly  put  one  foot  past  the  other ;  indeed,  you  hardly  ever  saw 
a  more  infirm  old  man.  I  therefore  considered  it  my  daty  to 
employ  a  man  to  watch  over  him  constantly  and  treat  him 
kindly,  but  on  no  account  to  allow  him  to  go  from  hone." 
These  are  the  letters  of  the  grantee  under  this  deed,  written 
at  the  time  with  apparent  sincerity — I  believe  wi&  absolute 
sincerity.  Was  this  the  man  who  altered  the  settlements,  or 
was  it  the  old  man  described  in  these  letters  as .  tiriee 
a  child  ?  Which  side  of  the  picture  is  the  true  one  ?  Does 
not  the  tear  fall  fi-om  his  eye  for  his  fiither'a-  imbecility,  a  year 
before  the  execution  of  the  deed  ?  What  languid  can  be  em> 
ployed  iMore  graphically  descriptive  of  his  state, — a  child, — ^kept 
at  home, — ^prevented  by  main  force  from  rendering  himself  a 
spectacle  of  laughter  to  some,  and  of  pity  to  his  fiunily.  These 
•are  the  letters  which  passed  before  the  fiu^ory  of  1825  was 
granted ;  but  as  we  proceed  in  the  correspondence  of  the  year 
1825,  we  find  it  corroborates  still  more  remarkably  the  eridenoe 
which  we  shall  have  to  lay  before  you.  There  is  the  letter, 
12th  April  1825,  from  Robert  to  James :  "  I  have  no  doubt 
you  would  feel  much  comforted  with  the  issue  of  Mr  Goldie's 
visit  here.  I  am  happy  to  say,  nothing  has  transpired  stnce,  to 
lessen  our  hopes  of  things  proceeding  in  a  fiivourahle  course. 
My  father  takes  no  interest  in  what  is  going  on  around  him,  and 
is  in  a  seemingly  listless  state,  and  I  would  even  Say  feeble ;  cer- 
tainly more  s(f  than  he  was  a  month  ago,  both  in  body  and  mind." 
Then,  on  17th  May  1825,  James  writes  to  John  about  a  pro- 
posal to  purchase  a  part  of  the  property,  against  which  he  dis- 
suaded him,  as  being  at  too  great  a  distance.  On  20th  Blay 
1825,  he  writes  to  Mr  Bryce,  that  the  commissioners,  Messrs 
Goldie,  appointed  by  his  finther,  would  be  ready  to  treat  with 
him  about  the  purchase  of  Lochinhead. .  Now  we  have  come 
down  to  that  period  in  which  the  d^d  in  question  origiiuited. 
Did  it  originate  with  the  granter?  Did  he  send  any  letter,  cfT 
any  other  indication  of  his  will  ?  Did  he  express  ahy  inten- 
tion of  executing  such  a  deed  to  any  one  ?  Look  at  the  letter 
from  Mr  Goldie  to  Mr  Kirkpatrick,  16th  June  1825:  **  Toll 
are  aware  that  the  debts  exceed  £22,000,  and  there  are  others 
I  fear  not  yet  discovered,  so  that  there  is  no  hope  whatever  of 
saving  more  than  a  small  portion  of  the  estate,  unless  his  sons 
can  purchase  part  of  it  back.  I  have  considered  the  state 
of  the  affairs  in  all  its  bearings,  and  am  now  satisfied  that  the 
'only  plan  of  keeping  the  fiunily  and  the  estate  together  for  any 
length  of  time,  is  for  Mr  Anderson  to  execute  a  deed  in  favour 
of  his  eldest  son,  who,  as  heir  and  disponee,  may  enter  into  the 
entire  management  of  it,  and  grant  bonds  for  money  to  pay  <M 
the  debts,  which,  if  not  immediately  paid,  will,  I  see,  in  a  short 
time,  produce  a  judicial  sale  of  the  estate,  or  at  least  diligence 
to  consume  a  great  part  of  the  revernon.  The  deed  granted  to 
me  is  altogether  nugatory  in  the  event  o£  his  death.  I  have  had 
a  conversation  with  James  about  it,  who  will  agree  to  take  a 
deed  in  terms  of  that  which  I  now  enclose.  He  calculates  that 
his  three  brothers  abroad  will  give  up  their  share  to  those  at 
home,  as  it  may  be  considered  that  they  are  already  paid  by  their 
outfit  in  life,  and  that  the  £4200  will  be  sufficient  to  afford 
£1000  to  each  of  those  at  home,  and  £200  to  Mrs  Whigham, 
who  has  £800  already  by  her  marriage-contract.  I  can  only 
therefore  recommend  to  you  to  lay  a  state  of  his  affairs  fairly  be- 
fore Mr  Anderson,  and  get  him  to  understand  the  objects  i 
have  pointi'd  out,  and  execute  a  deed  in  such  terms  as  the 
enclosed,  with  such  alter  at  ions  as  he  may  think  fit;  but  unless 
you  can  convince  him  of  the  absoltite  necessity  of  cancelling  his 


16^.] 


IN  THE  COURT  OF  SESSION,  &c. 


57 


former  Mttlenents,  I  see  no  {>ereon  can  be  got  to  lend  money  on 
the  estate.     You  should  take  the  vrfaole  ftanilyvlong  with  you 

in  this  BiAttor I  am,"  fcc     He  transmits  to  Mr  Kirkpatnck 

Uie  draft  of  the  deed,  I  say,  without  having  had  the  smallest 
coraraonication  ^^di  the  gfanter.  The  more  the  respectability 
of  Mr  Goldie  is  founded  upon,  the  more  it  is  in  fiivour  of  the 
pursuer.  He  thought  the  arrangemeat  was  the  best  for  all 
parties ;  but  he  knew  it  was  a  &roe  to  communicate  with  one 
who  was  twice  a  child.  •  To  whom  does  James  take  the  draft 
of  the  deed?  Not  to  Mr  Anderson,  whom  he  knew  to  be  in- 
capable of  thinking,  but  to  Kirkpatrick.  In  the  history  of  cases 
of  this  description.  It  is  unexampled  that  it  should  have  been 
transmitted  in  this  way,  instead  of  being  eflblosed  to  the  granter 
or  his  agent,  but  carried  by  the  grantee  to  bis  brother-in-law 
for  his  consideration.     Then  there  is  Mr  Kirkpatrick's  answer, 

(No.  255) [Mr  Rntherfurd  olijected  to  this  letter  being  read, 

as  be  intended  i^erwards  to  object  to  its  being  recdved  as 

evidence] I  will  not  read  the  letter ;  but  I  say  that,  in  point 

of  fact,  Kirkpatrick  goes  up  to  Stroquhan,  and  consults  with 
every  member  of  the  family,  except  the  granter.  As  a  proof  of 
his  knowledge  of  the  old  gentleman's  condition,  he  expressed  a 
desire  that  the  prior  settlements  should  be  preserved,  in  case 
the  new  one  shoold  be  found  £able  to  redustion.  Then  there 
is  a  letter  from  James  Andereon  without  a  date,  but  which  was 
seat  in  July  1^5,  in  which  he  says :  "  I  was  trained  up  from 
my  infiuicy  to  believe  that  I  would,  as  eldest  son,  get  a  good 
estate,  and  I  had  no  right  to  suppose,  that  when  my  &ther  made 
these  promises,  he  was  doing  any  thing  more  than  justice,  see- 
ing that  he  was  fiivoured  in  a  similar  way  by  his  father.  A  part 
of  my  father's  intentions  were  carried  intoeiSect  by  granting  me 
a  disposition  to  MilHganton,  and  granting  me  an  annuity.  It  is 
true  that,  owing  to  &e  embarrassed  state  into  which,  through 
his  infirmities,  he  brought  his  estate,  and  the  general  state  of 
his  mind,  he  would  have  had  no  objection  to  have  disinherited 
me  altogether  if  he  had  fiad  the  power ;  but  I  am  satisfied  that 
this  feeUng  proceeded  fix>m  a  distempered  state  of  the  mind,  and 
I  am  entitled  to  look  to  what  his  will  was,  when  his  mind  was 
in  a  sound,  and  not  in  an  unsound  state.  Well,  then,  I  con- 
sider the  value  of  my  preferable  claims  to  be  at  least  £5000, 
which,  if  the  estate  is  worth  as  much  af^er  paying  my  fiither's 
debts,  along  with  the  exercise  of  my  wits  here,  makes  me  per- 
fectly independent.  As  matters  stand  at  present,  the  rest  of  the 
&mily  can  only  make  their  claims  efiectual  after  Mrs  Whigham's 
and  mine  are  satisfied ;  but  I  have  offered  to  give  way  to  them, 
and  allow  them  to  be  preferred  to  the  extent  of  £5000,  and  by 
that  means  to  make  their  dalros  nearly  secure,  and  mine  insecure. 
I  have  offered  to  give  up  certainty  for  uncertainty.  I  have  no 
doubt,  that  if  the  case  were  submitted  to  a  jury,  (by  the  bye, 
wc  have  our  defence  then)  they  would  find,  that  upon  a  fiiir 
calculation  of  chances,  I  had  the  worst  of  the  bargdn.  If  I 
was  to  accept  of  such  a  deed  as  Mr  Goldie  has  proposed,  I  would 
instantly  be  dependent  upon  the  &mily  to  the  extent  of  their 
claims,  and  they  might  dictate  to  me  my  management,  or  adjudge 
the  estate  for  their  security.  You  seem  still  to  think  that  my 
mother's  jointure  now  being  declared  a  real  burden  would  be  no 
bar  in  the  way  of  borrowing.  I  can  only  say,  that  experience  %8s 
proved  the  mistake  you  have  fallen  into."  Then  there  is  a  meet- 
ing at  Mofiat  between  James  Anderson  and  Kirkpatrick,  when  the 
affairs  of  the  fiimily  are  talked  over ;  and  they  became  satisfied 
that  the  old  lady  diould  have  no  security.  In  consequence  of 
a  letter  from  James  Anderson,  12th  July  1825,  in  the  following 
terras :  **l  have  just  had  an  interview  with  Mr  Kirkpatrick, 
Mr  Whigfaara,  Robert,  and  my  sisters,  respecting  a  deed  which 
Mr  Goldie  has  lately  drawn  for  my  fiither.  There  is  but  one 
opinion  in  the  fiunily  respecting  the  expediency  of  my  father 
executing  the  said  deed ;  and  as  delay  is  attended  with  great 
inconvenience,  I  have  to  request  that  you  will  get  the  deed  ex- 
tended from  the  scroll  herewith  sent  to-night,  and  meet  Messrs 
Kirkpatrick  and  Whigham  and  me  at  Stroquhan  to  •morrow 
morning  at  nine  o'clock,  that  a  fair  attempt  may  at  least  be 
made  to  get  it  executed  ;  and  I  must  then  proceed  to  Edinburgh 
as  fittt  as  possible," — Mr  Harkness  got  the  deed  extended.  It 
was  taken  up  next  day  to  Stroquhan,  and  signed.  The  instru- 
mentary  witnesses  were 'Harkness  and  William  Perries.     But  I 


say  the  deed  was  not  read  over  to  the  old  gentleman ;  that  thef*e 
was  no  attempt  made  to  explain  it  to  him ; — he  was  incapable  of 
understanding  it.  The  instrumentary  witnesses  did  not  see  him 
sign  the  deed,  nor  hear  him  acknowledge  his  subscription. 
Then  James  appears  upon  the  land,  takes  infeftment,  and  enters 
into  possession.  Then  there  is  the  letter  from  Gordon  and 
Harkness  to  James,  14tfa  July  1825,  sending  the  deed  in  ques- 
tion, and  seisin  thereon,  advising  him  to  have  it  recorded. 
Then  there  are  two  letters  of  28th  July  1825,  addressed  to 
Mrs  Whigham  and  Mrs  Kirkpatrick,  inclosing  to  each  £100. 
I  find  no  inclosures  to  the  absent  brothers.  I  find,  on  the 
contrary,  in  the  narrative  of  the  deed,  that  they  have  been  suf- 
ficiently provided  for  by  their  outfit  to  India.  And  now  you 
have  to  decide  upon  this  statement,  and  upon  the  evidence 
which  niall  be  laid  before  you,  and  which  I  trust  will  come  up 
to  this  statement,  whether  the  deed  in  question  was  not  the 
deed  of  Robert  Anderson  ?  The  defenders  stated  two  extra- 
ordinary pleas  in  law :  first,  that  in  respect  of  the  settlements  of 
1820,  the  pursuer  was  not  entitled  to  raise  this  action.  That 
defence  has  been  repelled.  Then  comes  the  defence  of  homo- 
logation. As  the  defenders  have  undertaken  to  prove  this,  I 
will  say  nothing  about  it  at  present ;  but  you  will  be  told  by  the 
C]!ourt,  that  it  was  impossible  for  the  pursuer  to  homologate  the 
deed,  unless  he  could  be  proved  to  have  been  previously  in  the 
knowledge  of  the  state  of  mind  in<  which  old  Anderson  signed 
the  deed,  and  the  circumstances  under  which  it  was  executed. 
The  defenders  must  prove  this  knowledge  in  the  first  place ; 
and  that,  I  believe,  they  will  find  it  impossible  to  do.  I  think  it 
unnecessary  to  detain  you  longer ;  and  therefore,  with  these 
remarks,  I  leave  you  to  consider  the  evidence. 

Certain  documents  were  put  in  evidence,  and  several 
passages  were  read  by  the  clerk  from  the  record.  Wit- 
nesses for  the  pursuer  were  examined. 

Rutherjurd  stated  the  case  for  the  defenders :  It  is  now  my 
duty  to  state  the  defenders'  case.  You  mast  be  aware  that 
this  is  a  question  of  very  great  importance,  and  for  a  large 
amount.  On  that  account,  as  well  as  from  the  nature  of  Ae 
evidence,  it  will  be  necessary  for  me  to  enter  at  some  length 
into  detail.  It  is  of  the  utmost  importance  to  keep  in  view  tiie 
relative  situation  of  the  parties,  and  the  circumstances  under 
which  the  case  comes  before  you.  We  are  now  in  1836  trying 
the  question  of  the  authenticity  of  a  deed  executed  in  1825, 
which,  until  1634,  was  acted  upon  by  the  grantee  without  chal- 
lenge, and  which  had  been  granted  in  the  full  knowledge  of  all 
the  members  of  the  femily,  and  particularly  of  the  pursuer.  It 
is  regularly  signed  and  tested,  and  is  possessed  of  idl  the  exter- 
nal requisites  demanded  by  law.  The  Bank  of  Scotland,  now 
the  detendcrs,  in  perfect  good  faith  not  only  advanced  money  on 
the  security  of  this  deed,  but  acquired  odier  prior  securities, 
granted  u^er  the  same  deed,  in  favour  of  other  parties  who  had 
also  granted  loans  in  reliance  upon  it,  and  in  the  same  good 
faith.  It  is  with  these  parties,  and  not  with  James  the  grantee, 
you  are  now  called  upon  to  try  the  deed  in  a  question  with  the 
pursuer :  who,  I  will  show,  under  a  separate  issue,  was  per- 
fectly aware  of  the  whole  facts  and  circumstances  under  which 
it  was  granted,  and  who  never  till  1834,  when  this  action  was 
raised,  attempted  to  challenge  it.  This  is  the  general  view  of 
the  question  which  first  suggests  itself.  Now,  you  will  observe 
that  the  case  is  to  be  tried  under  two  issues.  The  second, 
which  raises  the  question  of  homologation,  we  shall  leave  out 
of  view  altogether  for  the  present.  The  first  is  simply,  whe- 
ther the  deed  in  question  was  not  the  deed  of  Mr  Ander- 
son. This  is  a  very  general  issue,  and  the  Court  Mrill  tell  you 
that  it  must  be  explained  and  limited  by  the  pleas  of  parties  as 
entered  on  the  record.  There  were  originally  three  distinct 
grounds  of  action.  The  first,  that  the  deed  was  not  executed 
with  the  requisite  legal  solemnities  ;  the  second,  that  Mr  An- 
derson was  not  in  a  state  of  mind,  at  the  date  of  its  execution, 
to  be  enabled  validly  to  dispone  his  property ;  the  third  I  must 
bring  particularly  luider  your  attention :  It  was  supposing  Mr 
Anderson  not  to  have  been  incapable  of  executing  such  a  deed. 
Supposing  him  still  to  have  possessed  some  mind,  though  en- 
feebled by  old  age  and  disease,  he  was  worked  upon  by  the 
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dexterity  «iid  fraud  of  the  grantee,  to  his  own  lesion.  That 
was  the  nature  of  the  pursuer's  statement  originally*  but  it  was 
sledded  by  the  Court,  that  the  lost  allegation  was  not  a  relevant 
objection  ia  a  question  with  the  defenders,  who  had  onerously 
«nd  bona  fide  acquired  securities  under  the  deed.^  Therefore, 
the  whole  question  now  is,  whether  it  was,  in  point  of  £u:t, 
not  the  deed  of  Mr  Anderson  ?  or,  whether  at  the  time  of  its 
execution,  he  was  in  such  a  state  of  mental  imbecility,  as  to  be 
absolutely  incapable  of  giving  his'  consent  to  such  a  deed  ?  Re- 
member you  have  nothing  whatever  to  do  with  the  question  of 
Inud.  Fraud  cannot,  under  the  judgment  of  the  Court,  be 
competently  alleged ; — and  it  would  be  ridiculous,  considering 
the  fiKls  of  the  case,  to  attempt  such  «n  all^ation.  Accord- 
ingly, my  learned  friend  did  not  attempt  to  aUege  it,  although 
he  attempted  to  impress  such  an  idea  on  your  mind  by  distant 
allusions.  But  you  will  recollect,  that  all  this  must  now  be 
put  out  of  view,  and  that  the  only  question  to  be  tried  is, 
whether  Mr  Anderson  bad  such  intellectual  capacity,  at  the 
time  of  the  execution  of  this  deed,  as  to  be  able  to  make  it  his 
own  ?  And  if  that  is  your  opinion,  all  other  matters  being  laid 
aside,  you  must  find  a  verdict  upon  this  issue  for  the  defenders. 
In  a  case  of  this  kind,  toiixed  up  with  so  much  extraneous  mat- 
ter, and  supported  by  documentary  evidence  so  voluminous, 
and  by  parole  testimony  so  confused,  you  will  easily  conceive 
that  it  is  of  infinite  importance  to  keep  steadily  in  view  the 
proper  question  at  issue.  In  the  outset,  and  under  correction 
of  the  Court,  I  shall  endeavour  to  state  to  you  what  sort  of  ca- 
pacity is  required  by  law  for  the  due  execution  of  deeds  such 
as  the  one  in  question.  On  this  point  I  will  read  to  yo^  the 
opinion  of  a  leading  authority  in  Scotch  law  (quoted  Erskine, 
J3.  lY.  tit.  1,  §  27).  This  doctrine  was  recently  quoted  by  the 
Lord  Justice-Clerk  as  law,  in  the  case  of  Henry  v.  Millei;  25th 
March  1836.  Vou  will  remember  that  you  are  here  on  ^e  al- 
legation of  incapacity  alone ;  and  the  authority  of  Erskine  goes 
the  full  length  of  holding,  that,  under  such  au  issue,  if  the  grant- 
or of  tlie  deed  w^e,  at  the  date  of  the  execution,  in  a  state  of 
capacity  sufficient  to  save  him  from  a  sentence  of  idiotry,  it 
must  be  held  a  valid  and  effectual  deed,  even  if  irrational  in  it- 
self, and  prejudicial  to  the  granter.  And  if  this  is  carrying  the 
doctrine  a  little  too  fiur,  still  it  must  be  conceded  on  all  hands, 
that  all  that  is  requisite  is  the  full  knowledge  of  the  nature  of 
the  deed  granted — not  the  technical  knowledge  of  a  lawyer, 
but  as  to  what  is  its  general  import, — what,  in  truth  and  sub- 
stance, it  is  intended  to  effect.  If  you  find  reason  to  beUeve 
that  the  late  Mr  Anderson  executed  the  deed  in  question  with 
such  a  degree  of  knowledge  of  its  nature,  undoubtedly  it  must 
be  held  to  be  a  valid  and  eiSectual  deed.  Now,  look  for  a  mo- 
ment to  the  deed  itself:  you  will  find  that  it  is  one  of  a  very 
simple  character,  and  abundantly  plain  in  its  provisions.  It  is 
a  deed  by  which  a  party,  of  the  age  of  seventy-five,  conveys  to 
his  eldest  son  and  apparent  heir  the  whole  of  his  estate,  under 
the  burdens— ;/irst  of  idl  his  debts,  which,  you  ^e  aware, 
amounted  to  a  very  large  sum  :  Secandfy,  an  annuity  of  £100 
a-year  to  Mrs  Anderson,  in  case  she  survived  him — a  provision 
much  larger  than  the  one  she  was  entitled  to  under  her  mar- 
riage-contract :  Thirdly^  Of  nearly  £5000  in  the  shape  of  pro- 
visions to  the  younger  diildren;  and,  ybarfAi^,  Under  reserva- 
tion of  the  whole  profits  of  the  estate,  after  payment  of  his 
debts,  to  old  Anderson  himself  That  is  the  nature  of  the  deed. 
I  am  merely  coitsidering  at  present,  whether  this  is  an  intelli- 
gible deed  ?  It  appears  to  me  to  be  the  simplest  in  the  world, 
both  in  its  nature  and  provisions.  Now,  observe  further,  that 
the  deed  is  perfectly  consistent  with  all  the  previous  settlements. 
Those  executed  in  1805  were  altered  and  recaUed  by  those  of 
1820 ;  and  both  of  the  settlements  executed  during  that  year 
were  conceived  in  favour  of  the  eldest  son,  though  one  of  them 
was  a  conveyance  in  trust  for  behoof  of  the  second  son.  At 
the  date  of  these  settlements,  his  property  amounted  to  a  much 
greater  value  than  it  did  subsequently,  and  by  them  he  provides 
£1000  to  each  of  his  younger  sons,  before  he  had  contracted 
the  large  amount  of  debt  which  ultimately  induced  him  to  grant 
the  deed  under  reduction.  By  these  settlements  he  also  con- 
veyed, in  point  of  fact,  £1000  to  John,  ihe  present  pursuer, 
though  that  was  effected  in  this  manner;    ue  conveyed  certain 


lands  in  trust  to  James,  to  be  by  him  conveyed  to  his  Inrother 
John,  under  condition  of  his  undertaking  the  burden  of  certain 
debts  and  provisions.     The  eldest  son  was  not  burdened  with 
these  sunu,  but  they  were  expressly  laid  upon  John,  as  the  only 
condition  under  which  he  could  acquire  the  Isfids,   And  to  show 
that  the  testator  thought  that  he  was  only  getting  the  value  of 
£K)00,  it  was  provided,  that,  in  the  event  of  his  not  agreeing 
to  discharge  those  burdens,  James  might  retain  possession  of 
the  lands,  upon  paying  John,  in  Ueu  of  them,  the  sum  of  £  1000. 
And  you  will  see  that,  'from  the  rentals  and  valuation,  these 
lands  in  1820  would  not  have  yielded  more  than  £1000,  after 
deducting  these  burdens.     Then,  after  the  year  1820,  Mr  An- 
derson certainly  ww  not  the  same  active,  intelligent  man  that 
he  had  formerly  been.     His  business  eeaised  to  prosper,  as  it 
had  formerly  done ;  aad  he  sustained  losses,  and  incurred  debts, 
to  a  very  large  amount :    Yet,  though  under  the  deed  in  ques- 
tion, James  succeeded  to  a  fiur  smaller  estate  than  what  the  set- 
tlements of  1820  provided  to  him,  he  was  stiU  burdened  with 
the  sum  of  £800  to  each  of  the  younger  children.     There  is, 
therefore,  unquestionably  no  inconsistency  between  the  settle- 
ments of  1820  and  those  of  1825.     The  diminution  of  the  chil- 
dren's provisions  to  £800,  was  not  more  than  was  called  for  by 
the  different  value  of  the  estate.     In  reality,  though  this  deed 
conveyed  the  estate  to  the  eldest  son,  and  put  him  in  immediate 
management,  it  must  be  held  merely  to  have  been  a  conveyance 
in  trust.     It  was  not  to  have  been  anticipated  that  he  would 
have  died  before  his  father ;   and  therefore,  taking  into  con- 
sideration the  burdens  imposed  upon  him,  and  the  reservation 
of  the  surplus  rents  to  the  old  man,  it  can  be  looked  upon  as 
nothing  but  a  rational  trust-deed.     It  was  of  infinite  importance 
both  to  the  old  man  and  his  fiunily.     His  fiuiulties  had  be- 
come £eeble,  and  his  habits  rendered  him  liable  to  imposition ; 
and  the  deed  was  absolutely  requisite,  to  prevent  the  total  loss 
of  the  fiunily  estate.     It  cannot  be  admitted  that  the  decay  of 
his  intellect  resulted  from  the  accident  of  a  fall  from  horseback. 
It  is  true,  leertainly,  that  such  an  accident  happened,  and  that 
something  like  a  concussion  of  the  brsin  was  the  consequence : 
but  he  recovered  completely ;   and  you  find  him,  after  the  date 
of  the  fall,  which  has  been  proved  to  have  happened  before 
1812,  in  the  fiill  possession  of  his  former  intelligence  and  ac- 
tivity.    General  Sharpe  says,  that  it  was  in  1823  that  he  first 
observed  the  slightest  fiulure  of  his  mind ;  and  none  of  the 
witnesses  carry  the  appearance  of  the  first  change  fiu'ther  back. 
It  went  on  slowly  and  gradually  for  some  time,  though  rapidly 
at  the  end ;  but  in  1825,  we  aver  that  he  suffered  under  no 
such  infirmity  as  to  prevent  his  understanding  the  deed  in  ques- 
tion.    Undoubtedly  there  was  infirmity — there  was  imprudence 
— ^there  was  the  habit  of  intoxication — all  of  which  rendered 
him  liable  to  imposition;  and,  accordingly,  he  was  imposed 
upon,  as  you  are  already  aware,  to  a  very  considerable  extent : 
Still  he  suffered  under  no  such  imbecility  as  could  render  him 
incapable  of  understanding  the  nature  and  object  of  the  deed 
under  reduction.     But  his  liability  to  imposition  rendered  his 
fiunily  naturally  anxious  to  induce  him  to  cease  managing  his 
own  affiiirs.     The  first  plan  adopted  for  this  purpose,  was  the 
assigp^on   to   Goldie;    but  that  step  was  ineffectuaL      It 
was  found  impossible  under  it  to  raise  the  money  requisite  to 
pay  off  old  Anderson's  debts.     It  was  then  proposed  that  he 
should  execute  a  trust-deed ;  but  he  was  averse  to  this  measure 
himself^  and  what  was  worse,  it  was  found  impossible  to  induce 
any  one  to  undertake  the  responsibilities  of  the  trusteeship.     In 
these  circumstances,  he  was  at  last  prevailed  upon,  with  the 
concurrence  of  the  whole  &mily,  to  grant  the  deed  under  re- 
duction :   and  he  did  so  with  the  full  knowledge  and  approba- 
tion of  the  pursuer.     I  agree  with  my  learned  friend,  that  it 
ia  of  great  importance  to  consider  the  nature  of  this  deed ;  for 
if  it  had  been  irrational  in  itself,  it  might  have  raised  a  question 
as  to  his  sanity.     But  it  was  in  every  respect  a  highly  proper 
and  expedient  one,  in  the  circumstances  under  which  he  was 
placed.     Then,  again,  it  was  executed  openly ; — there  was  no 
attempt  at  concealment    This  is  admitted  by  the  pursuer.    He 
has  even  attempted  to  make  a  case  from  the  circumstance  of 
the  whole  fiunily  being  consulted.     But  you  will  observe,  that 
it  is  at  least  one  neoesiary  conduaioii  firom  this  fiwrt,  that  James 
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\ras  not  Btt^mpting  to  commit  any  firaud.     The  whole  fiimUy 
were  equally  concerned,  and  the  deed  was  granted  for  their 
universal  behoof.     After  it  had  been  executed,  it  was  imme- 
diately acted  upon.     The  disponee,  who  was  also  the  apparent 
heir,  borrowed  money  under  its  security.     Then,  after  large 
sums  had  been  lent,  under  the  most  perfect  bona  fides  by  all 
parties,  the  deed  is  challenged.     And  observe  under  what  cir- 
cumstances the  challenge  is  made  :  The  pursuer  returned  ftom 
India  in  1830.     We  shall  show  that,  before  his  return,  he  was 
fully  aware  of  the  state  of  his  father's  mind,  and  that  imme- 
diately upon  his  arrival  he  obtained  the  most  perfect  knowledge 
of  the  nature  of  the  deed ;  but  he  waits  tiU  1834,  until  Mr 
Harkness,  the  agent  of  the  granter,  died.     You  have  heard 
what  Mr  Harkness*  character  was  as  a  professional  man.     He 
\i-as  engaged  in  extensive  business — possessed  of  extreme  in- 
telligence, and  was  universally  looked  up  to  with  the  utmost 
ref^pect  by  those  who  consulted  him.     This  gentlenian  was  em- 
ployed on  the  occasion  to  ascertain  the  &ct  whether  old  An- 
derson did  duly  understand  the  deed  submitted  to  him.     It  is 
quite  inconceivable  that  a  person  of  Mr  Harkness*  diameter  would 
ever  have  gone  for  such  a  purpose,  to  a  man  in  such  a  state 
as  that  described  by  some  of  the  witnesses.     It  will  be  proved 
that,  in  point  of  fact,  he  explained  it  to  old  Anderson ;  but, 
at  all  events,  it  is  quite  inconsistent  with  his  professional  cha- 
racter to  suppose  otherwise.     But^  had  he  been  still  alive, 
would  that  challenge  of  the  deed  have  been  brought  now  ? 
Observe  the  great  disadvantages  under  which  the  defenders 
are  placed ; — the  distance  of  time,  of  itself,  forms  a  great  Im- 
pediment to  their  means  of  ascertaining  the  fact.     They  have 
been  excluded  from  any  opportunity  of  leading  any  proof  until 
after  Harkness*  death,  who  would  have  been  the  most  onexcep- 
tionable  witnHs.     Then,  after  all,  what  sort  of  a  case  has  the 
pursuer  made?    There  was  another  professional  gentleman, 
well  known  in  Edinburgh,  who  was  a  party  to  the  transaction-— 
I  mean  Mr  Goldie,  who  drew  the  deed,  and  had  bad  interviews 
with  the  granter  recently  before  its  execution*    He  transmitted 
the  draft  of  the  deed  to  the  country,  and  his  letter  accompanying 
it  has  been  read ;  but  why  has  Mr  Goldie  himself  not  been  pro- 
duced ?     The  pursuer  proposes  to  cut  down  this  deed,  having 
already  the  monstrous  advantage  of  Harkness*  death,  without 
even  calling  the  confidential  agent  of  the  family  who  drew  the 
deed,  and  had  personal  communication  with  the  granter  almost 
immediately  before  the*  execution  of  the  deed.     He  does  not 
inquire  whether,  in  that  gentleman*s  opinion,— a  better  opi- 
nion, certainly,  than  those  of  chambermaids — the  old  gentleman 
was  or  was  not  capable  of  understanding  it?     We  shall  endea- 
vour to  supply  these  defects  in  the  evidence — we  shall  bring  Mr 
Goldie  himself  before  you  :  he  will  speak  for  himself,  and  say 
whether  he  was  capable,  as  a  professional  man,  of  such  conduct, 
as  to  prepare  a  deed  of  this  description  for  a  party  who  had  not 
sufficient  intellect  to  comprehend  it.     Remember  it  is  the  duty 
of  the  other  party  to  prove  his  incapacity  :  if  they  do  not,  I  am 
entitled  to  stand  upon  the  deed,  without  leading  a  jot  of  evi- 
dence to  prove  his  sanity.     But  even  from  the  evidence  which 
has  already  been  laid  before  you — to  say  nothing  of  that  which 
you  have  yet  to  bear — what  is  the  inference  as  to  the  state  of  Mr 
Anderson's  mind?    Remember  that  my  case  is  not,  that  Mr 
Anderson  continued  to  be  as  shrewd  and  intelligent  as  he  had 
formerly  been.     I  admit,  that  of  later  years,  from  growing  in- 
firmlliea,  his  mind  had  been  touched — chat  he  had  not  the  same 
ready  perception  as  formerly ;  but  the  point  of  difference  is  this, 
whether,  though  he  had  suffered  some  decay  of  intellect,  it  had 
reached  such  a  height  in  1825  as  would  have  enabled  a  jury  to 
bring  in  against  him  a  verdict  of  insanity.     Look  at  the  very  re- 
markable evidence  given  by  Bryce  and  -Harkness.     The  most 
remarkable  part  of  Bryce's  evidence  was  his  statement  as  to  his 
conduct  after  hearing  Uie  opinion  of  Harkness.    Bryce  will  find 
it  difficult  to  reconcile  that  conduct  with  his  alleged  impressions 
derived  from  the  opinion  of  Harkness.     It  appears  that  he  had 
formerly  offered  to  porchase  Lochinhead,  but  that  Anderson  al- 
ways asked  what  he  thought  too  high  a  price.     He  came  down 
in  spring  1824,  still  intent  on  making  the  purchase,  but  not  in- 
tending to  increase  his  offer,  hoping  that  less  would  satisfy  Mr 
Anderson  now  than  formerly,  when  in  the  fullest  possession  of 
his  sbrewdDeia.    He  went  to  Mr  Harkness,  who,  yoa  know, 


was  the  agent  of  Anderson,  and  was  aware  of  bis  situation,  and 
the  wishes  of  the  familv.     Harkness  did  what  was  his  duty ;  he 
threw  cold  water  on  the  project ;  he  advised  him  against  the 
transaction ;  and  in  order  to  alarm  him,  threw  some  doubt  upon 
the  probable  validity  of  tile  title  he  might  obtain.     Harkness 
knew  that  all  the  family  were  engaged  at  this  time  in  protecting 
Anderson  from  imposition;   and  Harkness,  as  his  argent,  did 
great  service  to  him,  in  this  view,  by  saving  him  from  the  chances 
of  a  baigain  with  this  Liverpool  merchant.     The  whole  family 
knew  that  Mr  Anderson  was  not  a  match  for  him,  and  so  did 
Mr  Harkness:    and  he  took  the  most  effectual  means  of  saving 
him  from  the  trial,  by  hinting  the  possibility  of  a  challengeable 
title.     Is  there  any  thing  inconsistent  between  this  and  Hark- 
ness* after  conduct  in  reference  to  the  deed,  when  the  case  was 
totally  different — when  there  was  no  chance  of  imposition— i' 
when  the  object  vras  to  save  old  Anderson — when  the  whole 
matter  was  referred  to  his  will,  and  he  required  no  more  intelli- 
gence than  what  was  suffieient  to  enable  htm  to  comprehend  the 
nature  of  the  deed  placed  before  him  ?     This  was  surely  a  very 
different  thing  from  bargain-making.     But,  after  all,  what  ap- 
pears to  have  been  Mr  Bryce's  opinion?     Even  after  his  inter- 
view with  Harkness,  he  engages  in  a  business  transaction  with 
Mr  Anderson.     He  was  debtor  to  Mr  Anderson  on  a  bill ;  and . 
he  alleged  that  Mr  Anderson  was  debtor  to  his  mother  for  some 
arrears,  for  which  it  does  not  appear  that  she  had  authorised  any 
application  to  be  made.    Bryce  takes  up  his  original  bill   to 
Anderson,  and,  after  deducting  the  amount  of  his  mother's  claim, 
then  grants  a  new  bill  for  the  balance.     Mr  Bryce  cannot  ex- 
pect to  be  believed  as  to  his  alleged  impressions,  in  contradiction 
to  the  real  evidence  arising  from  his  conduct.     If  he  believed 
Anderson  to  be  unfit  for  business,  he  should  have  kept  out  of 
the  transaction  altogether,  or  he  might  have  managed  it  in  a  safer 
way  for  Anderson.     He  says  he  had  a  wntness  with  him.    Yes ; 
but  that  witness  was  bis  own  friend.     Why  did  he  not  make 
Harkness,  or  some  friend  of  Anderson's,  a  witness  to  the  trans- 
action ?     He  took  the  old  gentleman  at  unawares— he  gave  him 
no  previous  notice;  but  whenever  the  subject,  was  mentioned, 
the  old  man  took  bis  papers  from  his  pocket  and  selected  the 
bill  in  question.     Is  it  possible,  after  all  this,  to  believe  that  he 
was,  in  Mr  Bryce's  opinion,  unfit  to  comprehend  the  nature  of 
such  a  deed  as  that  under  reduction?    Then   Mr  Harkness 
comes ;— one  of  the  best  witnesses  brought  by  the  pursuer — ^he 
was  an  intimate  friend  of  Mr  Anderson*s«-be  saw  him  in  the 
autumn  of  1824,  and  was  certainly  struck  with  a  certain  degree 
of  change  which  had  taken  place  npon  him.     This  corresponds 
exactly  to  the  opinion  entertained  by  his  brother.     He  accord- 
ingly adrised  Mr  Anderson  to  resign  the  management  of  his  af- 
fairs, as  his  father  had  done ;  and  what  was  the  answer  he  re- 
ceived ?    "  A/y  father  was  mild  in  bis  temper,  but  /  am  ex- 
tremely irritable ;  and  therefore  I  am  sure  that  such  an  arrange- 
ment would  occasion  disagreements  between  me  and  my  family.** 
Surely  this  is  all  perfectly  consistent  with  the  idea  that  Anderson 
was  capable  of  understanding  an  ordinary  deed,  although  he  was 
unfit  to  go  to  markets  and  transact  bargains  with  his  former 
acuteness.     Nothing  that  passed  was  inconsistent  with  this  ;— 
nothing  to  show  that  the  old  gentleman  was  unfit  to  judge  of  the 
propriety,  of  retiring  from  business.     The  very  advice  implied 
the  contrary.     Then,  the  answer  was  intelligent — that  he  was 
irritable ;  he  knew  his  own  failing,  and  thererore  he  was  deter- 
mined to  keep  possession,  that  be  might  not  be  crossed.     And 
so  he  did.     It  was  found  very  difficult  to  prevail  upon  him  ulti- 
mately to  give  up  possession  ; — it  was  with  difficulty  he  granted 
the  assignation,— It  was  found  still  more  difficult  to  induce  him 
to  grant  a  trust;  and  it  was  after  long  delay  Uiat  he  consented 
to  grant  the  very  intelligible  deed  in  question.     The  witnesses. 
General  Sharpe  and  Mr  Dobie,  had  both  good  opportunities  of 
judging  as  to  the  old  man*s  intellect.      General  Sharpe  bad 
known  him  for  many  years,  and  firat  observed  a  slight  falling  off 
in  1823.     Yet  he  cannot  inform  you  what  degree  of  intellect  re- 
mained after  he  last  saw  him  in  1824.     He  observed  some  de- 
fects in  bis  memory ;  but  it  was  not  at  all  wonderful  that  a 
penon  engaged  in  so  many  transactions  should  have  forgot  some 
which  had  not  fixed  themselves  on  his  mind,  although  they  were 
still  remembered  by  General  Sharpe.     But  beyond  this  point, 
the  General's  evidence  does  not  go.     He  observed  hia  memory 
impaired ;  and  then  saw  no  more  of  him,'  But  was  he  likely  to 
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hm  tbe  sane  opportoniCy  of  juil^Bg  m  OoMie  or  HiMlaMM, 
wfao  were  in  the  babit  of  meeting  Mr  Anderson  apon  buatiieM? 
One  of  General  Sharpens  reasons,  shows  the  slight  grounds  upon 
which  he  formed  his  opinion.    He  sm  that  Mr  Anderson  wanted 
him  to  allow  some  indulgence  to  a  dhant  who  was  in  his  debt, 
and  therefore  he  thought  th^bis  mind  was  somewhat  impaired. 
Why,  it  is  not  Tery  easy  to  say  whether  the  old  gentleman  was 
not  right  In  the  advice  be  gave.     But  to  put  down  a  man  as  ini- 
becile,  because  he  recommends  an  ordinary  aot  of  kindness,  h 
surely  very  absurd.     Then,  it  is  a  very  important  remark  to  keep 
in  view,  with  regurd  to  the  witnesses  in  general,  especially  sucii 
as  Mrs  Smith,  a  cousin  of  the  pursuer's,  just  one  degree  re- 
moved  from  that  relationship,  which  bylaw  would  have  dis- 
qualified her  as  a  witness — I  say  it  is  a  ve|y  important  remark, 
that  nothing  is  so  apt  to  mislead  such  witnesses  in  judging  of  an 
old  man's  inteUect,  as  the  power  of  contrasting  former  acuteness 
and  activity  with  subsequent  weakness.     They  are  very  apt  to 
try  his  intellect  by  too  high  a  standard,  and  to  pronounce  it  al- 
together failed,  simply  because  it  is  very  different  from  what  it 
bad  formerly  been.     Then  Mr  Oobie,  also  an  excellent  witness, 
trarries  his  recollection  far  back,  but  first  observes  symptoms  of 
decay  in  193S&,  and  states  that  he  then  ceased  following  the  old 
gentleman's  advice  as  to  farming  matters.     Now,  I  will  show 
you  letters  written  by  Mr  Anderson  in  18S6and  1824,  and  during 
the  spring  of  1825,  quite  inconsistent  with  that  degree  of  in- 
capacity which  it  is  requisite  for  the  pursuer  to  make  out.  Then, 
«s  to  the  evidence  of  the  servants,  I  will  simply  remark,  that  in 
V  question  of  this  kind,  it  is  the  worst  possible.     At  the  time 
that  Mrs  Henry  tells  you  he  was  in  absolute  dotage,  and  unable 
to  give  a  rational  order,  I  will  show  you  letters  of  his  own,  which 
prove  that  this  was  impossible.     She  probably  mixes  the  oc- 
currences of  one  year  with  those  of  another.     It  is  better  to 
suppose  that  she  does  so,  than  to  take  the  harsh  alternative  of 
peijury.     Then  Mr  Woodbum's  evidence  amounts  to  nothing. 
He  had  no  transaction  with  Mr  Anderson,  but  merely  conversed 
with  him  on  the  streets  for  a  few  minutes,  on  the  afternoon  of  a 
market  day.     This  is  by  far  the  most  respectable  part  of  the 
evidence ;  but  there  is  one  Dr  Smith,  a  kind  of  witness,  apt  to 
1>e  reckoned  of  importance  in  cases  of  this  kind,  to  whom  I  must 
allude.     You  must  have  olraerved  bOw  clear  his  recollection  was 
as  to  one  point,  and  how  remarkably  defective  it  was  as  to 
another.     In  his  initial  examination,  his  answers  were  given,  as 
you  must  have  observed,  with  -very  remarkable  hesitation.     He 
only  visited  Anderson  once  professionally,  on  the  occasion  of 
bis  fall ;  but  in  trusting  to  his  recollection  as  to  the  date  of  this 
accident,  he  thinks  that  it  occurred  within  fifteen  or  sixteen  years 
ago,— he  is  certain  that  it  was  not  twenty  years  ago.     Yet  yon 
have  the  distinct  evidence  of  Mr  Harkness,  that  it  must  have 
•  occurred  before  1812.     This  is  a  speciAen  of  his  memory.     Re. 
member  that  it  is  no  fault  of  ours,  that  such  a  length  of  time  has 
elapsed  before  trying  the  cause.     It  is  hard  for  us  that  it  should 
be  so.     But  is  it  not  hat  to  test  his  recollection  by  such  a  cir* 
cumstanee  as  this  ?     Then,  as  to  the  pencil  dots  in  his  book 
—(memoranda  in  reference  to  professional  visits)^— he  told 
you  that  it  was  his  custom  to  put  such  marks  in  bis  book, 
to  remind  him  of  his  friendly  visits  at  Stroquhan  and  elsewhere. 
Yet,  when  he  was  asked  by  my  learned  friend  to  point  out  a 
ringle  instance  of  any  other  marks  than  these  three  at  the  be- 
ginning of  1625,  he  acknowledged  that  he  could  not  do  so.     I 
do  not'  believe  this  evidence.     Unquestionably,  it  was  not  his 
vostom  to  make  such  marks.     The  visits  were  not  professional 
visits ;  and  he  could  assign  no  reason  for  marking  them,  but  that 
auch  was  his  custom.     Then  he  has  b^en  contradicted  by  other 
witnesses.     Jane  Dalrymple  states  most  distinctly,  that  Dr  and 
Mrs  Smith  never  slept  a  night  at  Stroquhan,  while  she  was 
there,  in  autumn  1825.     It  was  an  important  visit.     She  dis- 
tinctly recollects  their  coming  to  dinner ;  but  is  positive  that 
during  that  half  year  they  did  not  sleep  there.     Observe  the 
importance  of  this  fact  in  point  of  date,  for  it  was  on  the  occa- 
sion of  the  aoorning  after  they  slept  at  Stroquhan  that  he  mis- 
took Mrs  Smith  for  his  mother,     if  this  happened  after  1885,  it 
does  not  touch  the  case.     Time  is  every  thing  in  a  question  of 
this  kind.     The  disease  was  gradual  in  its  nature,  and  there  is 
no  doubt  that  old  Anderson  died  in  a  state  of  imbecility.     But 
the  question  is,  in  what  state  of  mind  was  he  in  1825?    And  if 
yon  are  not  positively  certain  that  the  circwnstance  spoken  to 
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Mbm  tike  ditta  of  the  deed,  yea  eumot  take  tbem  into 
aeeoont  in  judging  of  the  question  submitted  to  you.     Another 
witness.  Miss  Smith,  who  is  since  dead,  carries  back  her  opinion 
of  abs<^ute  imbecilitv  to  1828.     We  shall  testier  evidence  by 
the  correapondence  of  the  old  gentleman  hioiaelf,  the  best  poapible 
test  of  accuracy.      With  regard  to  another  witness,  Saasud 
M<  Adam,  it  is  very  important  to  inquire  whether  he  apeaks  to 
circumstances  occurring  in  1824  or  1825.     You  will  recollect 
his  account  of  the  sheep  transaction  with  old  Anderson,  and  the 
directions  that  bis  son  then  gave  to  the  witness  not  to  pay  any 
attention  to  bis  orders.     Now,  if  the  events  spoken  to  hj  this 
witness  occurred  in  1825,  you  will  observe  that  they  are  entitled 
to  no  weight  whatever  in  considering  the  point  at  issue.  M' Adam 
says  that  they  happened  before  Robert's  death ;  but  that  may 
very  well  have  been  in  1825,  as  Robert  did  not  die  tiU  late  in 
that  year.     He  sa^ s  that  the  sheep  transaction  took  place  in  the 
same  year  in  which  he  overtook  Mr  Anderson  travelling  on 
horseback  to  the  Rood  fiiir  in  September.     And  upon  this  oc- 
cafiion,  the  old  man  complained  to  him  that  they  had  taken  away 
bis  gig.  and  put  bim  under  restraint.     Now,  it  does  not  appear 
that  any  such  constraint  had  ever  been  put  upon  him,  before  the 
beginning  of  the  year  1825;  and  therefore,  if  you  believe  that  this 
interview  took  place  in  the  fall  of  the  year  1825,  it  operates 
nothing  against  the  validity  of  the  deed.     It  is  of  no  consequence 
that  it  occurred  before  Robertas  death,  for  that  did  not  take  place 
till  October,  and  the  Rood  fair  is  held  in  September.     Th^ 
witness,  Mrs  Henry,  came  to  Stroquhan  in  1824 ;  she  left  it  for 
a  time,  and  returned.     You  will  find  it  a  very  obvious  clue  to 
her  evidence,  that  ^e  may  confuse  the  circumatancee  which  oc- 
curred during  one  of  those  periods,  with  those  which  occurred 
during  the  other.     But  after  all,  the  opinions  of  servants  are  en- 
titled  to  very  little  consideration.      They  have  very  limited 
opportunities  of  forming  a  judgment,    They  observe  occasional 
oddities  in  conduct,  and  are  very  apt  to  form  rash  conclusions  in 
consequence.     Alt  that  they  saw  is  quite  consistent  with  the 
possibility  of  Mr  Anderson  having  such  a  mind  as  to  have 
been  capable  of  understanding  the  deed  in  question.     This  is  the 
whole  amount  of  the  evidence,  so  far  as  you  have  heard  it.     It 
furnishes  no  proof  of  imbecility.     The  deed  was  i^uiomS  and 
simple ;  and  the  whole  transaction  was  managed  by  iptelltgent 
and  respectable  professional  gentlemen,  one  of  whom  is  un for- 
tunately dead.     But  I  cannot  leave  the  case  on  such  grounds 
alone.     I  must  submit  to  your  consideration  the  holograph  let- 
ters to  which  I  have  alluded.     I  need  not  trouble  you  by  going 
farther  back  than  1825,  as  none  of  the  witnesses  speak  to  marks 
of  imbecility  at  an  earlier  period,     I  will  now  read  you  these 
letters,— Lreadsl.—"  I  am  happy  to  tell  you  I  arrived  safe  an^ 
well,  between  five  and  six  o'clock,  at  Dumfries,  the  evening  I 
left  Edinburgh.     We  had  bad  horses^,  and  silly  drivers.     Upon 
considering  the  transaction  we  made,  I  beg  you  will  conceal  it  as 
long  as  you  can,  ay  and  until  I  get  a  settlement  with  Mr  Hark- 
ness.     I  was  glad  to  find  Mrs  Kirkpatrick  had  been  brought  to 
bed  of  a  fine  boy  on  Sundav  night,  and  both  doing  well.     My 
family  beg  leave  to  join  in  best  respects  to  you  and  yours,  and 
remain,"  &c.     These  are  all  the  holograph  documents  of  impor- 
tance.    We  have  various  signatures  of  the  old  gentleman's  of  » 
later  date,  but  these  are  of  less  consequence.  We  have  also  a  dis- 
charge, executed  in  May  1825  by  Mr  Anderson  in  (he  character 
of  trustee,  and  accepted  by  gentlemen  who  must  be  presumed  to 
have  been  attending  to  their  own  business,  and  who  held  the  dis^ 
charge  a  valid  oqe.  Now,  what  is  the  efiTect  of  the  whole  of  these  ? 
Will  you  say  that  you  agree  with  Mr  Harkness,  that  the  old  gen- 
tleman  had  not  such  strength  of  mind  as  to  justify  pthere  in  at- 
tempting to  make  a  bargain  with  him,  and  that  he  was  in  such  a 
state  of  mind  as  not  to  understand  the  ordinary  transactions  of 
life?     And  Can  you,  with  sueh  documents  l^efore  you,  attend  to 
^he  confused  recollections  of  the  witnesses  you  have  heard,  even 
if  the  only  alternative  were  to  accuse  them  of  perjury  ?    I  would 
think  you  could  not ;  but  it  is  unnecessary  to  resort  to  such  an 
alternative.     Error  in  recollection  4rf  dates,  accounts  for  the 
contradiction  in  a  more  satisfactory  mannpr.     Besides  this  do- 
cumentaiy  evidence,  it  will  be  proved  by  parole  t£»timony,  that 
not  only  m  spring  but  even  in  autumn  1825,  Ije  displayed  con- 
siderable intelligence  in  conversation^  and  showed  very  clear)(y 
his  recollection  of  the  value  gf  his  estate.    But,  say  my  learned 
friends,  it  was  tbc  deed  of  the  family,  not  of  Mr  Anderson ;  aiid 
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tiiey  rafrr  to  their  coitwpondence  to  Bho#  that  it  orfgimited 
with  the  fiunlly.     I  have  no  objectidni  to  having  that  matter 
full  J  sifted.     It  will  atoount,  after  all,  to  nothing  but  thie,  that 
Mr  Anderson  hmnelf  was  anxious  to  get  out  of  his  difficulties, 
and  that  this  method  was  suggested  to  him ;  but  the  correspon- 
denoe  further  proves  the  honesty  of  all  concerned.     It  shows 
that  there  existed  no  intention  to  exercise  undue  inflaence.     I 
will  not  fiitigue  you  by  going  into  it ;  but  I  will  bbserve  gene- 
rally, that  the  frequent  meetings  and  anxious  considerations  of 
the  £unily,  showed  their  feeling  that  the  deed  should  be  well 
digested,  such  as  he  would  likely  approve  of,  and  that  it  should 
be  rendered  siiAple,  such  as  he  would  easily  understand.     The 
idea  of  fraud  was  out  of  the  question ;  there  was  nothing  in  the 
arrangement  which  was  not  necessary  to  the  interests  of  the 
whole  family.     It  was  carried  through  with  the  full  concurrence 
of  Messrs  Goldie  and  Harkness,  whose  professional  character  is 
a  suffident  pledge  that  it  was  fisdrly  gone  about ;  and  you  cannot 
find  a  verdict  for  the  pursuer,  without  fixing  a  stigma  on  the 
memory  of  Harkness,  who  is  now  dead,  and  whose  character 
you  have  heard  so  highly  extolled.     But  it  Is  further  urged, 
that  the  annuity  to  Mrs  Anderson  was  not  secured,     t  shall  not 
go  into  that  matter.     I  shall  leave  it  in  his  Lordship's  hands. 
>Irs  Anderson  gets  an  annuity  in  1805,  but  was  not  secured  in 
it  even  then.     The  olject  of  this  deed  was  to  save  the  family. 
It  was  requisite  to  borrow  money  to  pay  off  debts,  and  this 
would  have  been  rendered  almost  impossible,  if  James*  title 
had  been  clogged  by  the  burden  of  an  annuitv.     The  corre- 
spondence shows  that  it  was  on  this  consideration  alone  that 
they  resolved  not  to  Impose  it  as  a  burden  on  the  estat?.     It 
was  a  great  question,  under  the  whole  circumstances,  whether 
Jvaea  was  acting  prudently  for  himself  in  undertaking  the  deed. 
He  had  already,  by  previous  settlements,  got  from  his  father 
the  lands  of  Milliganton  and  others,  under  certain  burdens,  and 
it  was  by  no  means  dear  that  he  was  not  undertaking  greater 
burdens  under  this  deed ;  but  for  the  sake  of  the  fiimily  he  un- 
dertook the  risk.     The  whole  frunily  was  consulted  as  to  the 
conditioiM  under  which  he  consented  to  undertake  it.     The 
draft  waa  then  laid  befwe  Mr  Harkness ;  and  if  you  believe  him 
to  have  had  any  pretensions  to  respectability,  you  must  believe 
that  he  explaised  it  frilly  to  the  old  man.     Tlus  is  the  case  for 
the  defenders  as  to  incapadty.     As  to  the  question  whether  the 
deed  waa  reaHy  executed  at  all,  I  will  leave  that  with  entire 
confidence  to  the  Court*     tf  the  mere  non-recoUection  of  an 
instnimentary  witness  were  to  be  held  fiital  to  a  deed,  all 
iec«ity  whatever  would  be  destroyed^  and  all  oonfidence  in 
docBmentary  evidence  wo«ld  be  at  an  end ;  but  as  this  is  more 
a  qnestion  e(  law  than  of  fact,  it  is  proper  that  I  should  leave 
it  in  the  hands  of  the  Court.     We  now  come  to  the  second 
issue — of  homologation,  whieh  means  simply,  whether  the  pur- 
ifier did  or  did  not  agree  not  to  challenge  the  deed  in  question. 
I  admit  to  nay  learned  friend,  that  to  render  any  homologation 
valid,  it  ia  necessary  to  bring  honic  the  knowledge  of  facts  to 
the  party  who  is  alleged  to  have  homologated ;  and  therefore, 
if  the  parsner  had  got  no  information  as  to  the  state  of  his 
father's  mind,  or  as  to  the  nature  of  the  deed  executed  by  him, 
then  it  would  be  in  vain  to  contend  that  he  had  homologated 
it     But  look  to  the  correspondence,  and  3rou  will  find  that  he 
was  fully  informed  of  the  failed  condition  of  his  father's  mind, 
in  terms  much  stronger  than  the  facts  warranted;  and  this 
brings  me  to  notice  the  pursuer's  argument,  founded  upon 
James'  expressions,  as  proof  of  total  imbedlity.     The  answer 
b  plain,  that  James'  expressions  referred  only  to  his  fiither*s 
incapadty  of  managing  his  own  affairs  in  general,  for  in  these 
very  letters  he  announces  the  fact,  that  the  deed  was  to  be 
granted ;  but  at  aD  events,  after  receiving  these  letters,  the  pur- 
suer cannot  contend  that  the  information  given  to  him  as  to  the 
state  of  his  father's  mind,  fell  short  of  the  truth,  or  was  decep- 
tive.    I  will  now  read  yott  these  letters, — [reads].     Then  he 
comes  forward  and  takes  a  lease  of  Stroquhan  house  from  the 
Bank,  as  proprietors  under  the  deed,  and  receives  and  dis- 
charges the  Bank  for  the  interest  due  on  the  femily  provisions, 
fur  hioiaelf,  and  acting  as  attorney  for  his  brothers,  down  to 
Whitsunday  1833.     Gui  you  put  any  other  interpretation  on 
hiji  whole  conduct,  than  that  he  has  acted  all  along  from  roost 


unworthy  motives  ?  That  he  is  now  taking  advantage  of  the 
lapse  of  time,  and  the  death  of  Mr  Harkness,  and  without  hav* 
ing  acquired  any  new  information,  is  attempting  to  cut  down 
the  ^curities  obtained  by  the  Bank  for  loans  granted  by  them 
in  the  most  perfect  honafiBtu  f  It  is  impossible  to  say  that  this 
party  has  not  homologated  the  de^  His  subsequent  adoption 
of  it  is  as  good  as  the  original  agreement  on  the  part  of  the 
rest  of  the  members  of  the  family.  I  will  leave  the  case  vrith 
these  remarks  in  your  hands.  I  will  only  add  a  single  sentence 
as  to  a  matter  which  had  escaped  me.  The  pursuer  has  idluded 
to  the  two  letters  from  James  to  Mrs  Whighain  and  Mrs  Rirk- 
patrick,  enclosing  to  each  the  sum  of  £100,  with  the  view  ap- 
parently of  insinuating  something  like  fraud.  Nothing  is  more 
easily  explained ;  the  i)ooks  of  James  are  in  process ;  and  in  them 
are  entries  of  these  two  sums  to  his  sisters,  to  account  of  their 
provisions. 

Witnesses  for  the  defence  were  then  adduced.     An 
objection  of  enmity  was  stated  to  a  witness  (Mr  George 
Whigham,  son-in-law  of  the  late  IVlr  Anderson). 
PoiiU  of  Evidence — Disqualifieation, 

Mr  Whigham  examined  in  initialdnu  by  Dean  of  Faculty.----. 
I  remember  of  thc'pursuer  visiting  me  after  this  action  was  raised. 
I  remember  that  the  subject  of  this  action  was  introduced  into 
conversation,  but  cannot  say  whether  by  me  or  not.    I  can't  say. 
exactly  when  this  took  place,  as  the  pursuer  has  visited  me  seve- 
ral times.   It  was  during  the  preseht.year — I  think,  some  months 
ago.     I  can't  positively  say  whether  the  subject  was  introduced 
by  him  or  me.     I  remember  of  using  some  strong  expressions 
to  him.     I  can't  recoiled  the  precise  expressions.     I  can't  re- 
member whether  I  made  use  of  the  word  rascal,  but  probably  I 
did.     I  meant  to  convey  to  him  my  impression,  that  his  con- 
duct was  most  dishonourable,  in  reference  to  the  grounds  upon 
which  this  action  was  laid.     I  don't  recollect  if  I  idluded  to  any 
particular  grounds.    I  can't  swear  to  the  words  I  made  use  of, 
but  I  dare  say  they  were  something  very  similar  to  rascal,  or 
blackguard.     I'  don't  remember  of  the  pursuer  sajring  anything 
in  reply — perhaps  he  did ;  but  if  so,  it  made  no  impression  on 
my  mind.     I  can't  say  whether  I  made  use  of  such  expressions 
more  than  once— 4t  is  extremely  probable  I  did.  I  think  I  ordered 
him  out  of  the  house.  It  was  my  house.  He  left  it  about  eight  or 
nine  in  the  evening ;  but  I  can't  say  whether  it  was  in  conse- 
quence of  my  orders,  but  I  am  certain  I  ordered  him  out.     I 
don't  remember  of  any  pause  occurring  in  the  conversation  be- 
fore I  made  use  of  the  above  expressions.     The  conversation 
led  me  to  say  that  his  conduct  was  discreditable.     I  have  no 
recollection  of  denching  my  fists  in  his  face.     I  was  very  angry, 
and  I  nught  have  assumed  some  violent  attitude.     I  remember 
of  no  particular  pause  occurring  in  the  conversation  before  this. 
I  don't  remember  whether  I  had  been  preoognosced  before  this 
time.     I  have  great  doubts  whether  I  had.     I  don't  recollect  at 
what  period  of  the  year  I  was  precagno«»ced.     I  should  think  it 
was  earlier  than  two  or  three  months  ago.     It  is  therefora  pro- 
bable it  was  before  the  scene  I  have  described  took  place.    I  was 
precognosoed  again  very  lately.     I  have  no  recollection  of  hav- 
uig  used  expressions  similar  to  the  above,  with  reference  to  the 
pursuer  before  strangers,  since  July.     I  have  doubts  whether  I 
ever  made  use  of  them  in  presence  of  any  other  besides  the 
members  of  my  own  femily.     I  don't  recollect  of  having  made 
use  of  them  in  conversation  with  Mr  ilarkness,  though  it  is  ex- 
tremely probable  I  might.     I  have  talked  of  these  proceedings 
at  my  own  table  before  strangers  fifty  times,  and  I  always  talk- 
ed of  them  in  such  terms  us  they  deserved,  though  I  can't  re- 
member my  expressions.  [By  D.  M'Neill,  for  defender.]  I  have 
no  such  ill-will  against  the  pursuer  as  would  induce  me  to  bear 
false  witness  against  him.     I  have  never  expressed  such  ill-will. 

Examined  by  the  Court I  am  not  in  friendly  terms  with  the 

pursuer.  I  have  not  seen  him  since  the  interview  I  have  do- 
scribed.  I  would  not  visit  him,  both  on  account  of  his  oon- 
diurt,  with  refierence  to  these  proceedings,  and  on  account  of 
other  circamstances.  I  don't  think  the  pursuer  had  been  in- 
vited to  my  house  on  the  occasion  I  have  referred  to.  I  don't 
think  he  ever  had  a  general  invitation.  We  were  just  on  mid- 
dling terms  before  that.     He  had  dined  with  me  that  day.     The 


62 


REPORTS  OF  CASES  DECIDED 


[November 


other  drcumstftncet  which  I  have  referred  to,  have  no  connec- 
tion with  the  present  case,  but  are  sucH  as  to  give  me  a  had 
opinion  of  the  pursuer. 

Dean  of  Faculty  objected. — The  vitness  had  admitted  using 
the  most  violent  expressions  against  the  pursuer,  in  reference  to 
liis  procee^ngs  in  this  case.  'And  it  is  dear  that  he  did  so  after 
he  had  been  precognosced ;  besides,  he  has  distinctly  avowed 
continued  ill-will  to  the  pursuer  on  account  of  these  proceed- 
ings. 

Ruthetfurd  antwered. — The  question  comes  to  be,  whether 
the  expressions  used  amount  to  evidence  of  such  enmity  and 
malice  against  the  pursuer,  on  die  part  of  the  witness,  as  would 
induce  him  to  swear  fiilsely.  No  minor  degree  of  enmity  can 
exdude  him,  however  much  it  may  affect  his  credibility.  The 
fitcts  alleged  do  not  amount  to  such  evidence. 

Lord  CochJbum, — I  have  great  doubts  whether  the  objection 
is  well  founded  or  not ;  and  I  therefore  hold  it  safer  to  allow 
the  witness  to  be  examin^  in  the  first  place,  rather  than  decide 
at  once  to  exdude  him.  I  do  this  in  consequence  of  my  doubts. 
I  am  not  sure  whether  the  expressions  used  amount  to  a  proof 
of  that  degree  of  deadly  malice,  which,  in  law,  is  held  to  dis- 
qualify a  witness.  I  am  therefore  disposed  to  repel  the  objec- 
tion to  the  witness'  admissibility ;  but,  at  the  same  time,  I 
warn  the  jury,  that  a  witness  with  a  stronger  objection  to  hit 
credibility  could  not  be  imagined. 
■  Objection  repelled. 

The  Dean  of  Faculty  dwelt  much  on  the  importance  of  at- 
tending to  dates,  and  upon  the  injurious  consequences  which  re- 
sulted to  Bfr  Anderson  from  granting  the  deed  in  question.  He 
argued  from  this,  and  from  the  nature  «f  the  deed,  that  it  was 
one  which  required  deep  consideration  and  considerable  intelli- 
gence to  comprehend.  He  then  entered  at  length  into  a  com- 
mentary on  tiie  correspondence,  comparing  and  contrasting  it 
with  the  depositions  of  the  various  witnesses.  He  denied  that 
the  Bank  could  have  been  in  perfect  bona  fides  in  granting  loans 
under  security  of  the  deed,  in  respect  that  it  bore  in  gremio  the 
narrative  of  the  granter's  incapadty,  and  the  provision  of  the 
surplus,  after  payment  of  debts,  in  fiivour  oi  Mr  Anderson.  He 
conunented  at  great  length  upon  Mr  Goldie's  evidence,  ancnsing 
him  of  inconsistency  and  defect  of  memory,  as  well  as  of  error 
in  conduct  in  reference  to  the  transactions  which  led  to  the 
execution  of  the  deed.  He  tested  the  recollections  of  the  de- 
fenders' witnesses  generally  by  the  correspondence  in  process, 
and  ridiculed  the  idea  of  many  of  their  statements  being  held  as 
any  evidence  of  the  old  gentleman's  capadty.  His  argument 
was  chiefly  founded  on  the  terms  of  the  correspondence,  and  the 
statements  of  witnesses  with  reference  to  Bfr  Anderson's  con- 
duct on  the  occasions  of  the  roup  of  the  grass  parks — of  his  son 
Robert's  death — of  his  bdng  overtaken  riding  to  Dunfries~«nd 
of  his  conduct  in  Dumfries,  as  spoken  to  by  Dr  Symons.  As  to 
the  degree  of  intelligence  required  by  law  to  render  such  a  deed 
as  that  in  question  the  deed  of  the  granter,  he  quoted  Lord 
Tenterden's  opinion  to  this  effect :  "  That  it  is  contrary  to 
common  sense  and  sound  reason,  that  the  mere  existence  of  in- 
telligence of  any  description,  such  as  a  child's,  should  be  held 
suffident  to  enable  a  party  to  grant  any  deed ; — the  inquiry  has 
always  been,  whether  the  party  was  poasessed  of  such  sound 
mind  and  memory,  as  to  be  capable  of  appreciating  the  conse- 
quences, as  well  as  understanding  the  nature  and  effect  of  the 
deed  he  executes."  He  referred  to  the  Dundonald  case,  and 
others,  in  which  this  opinion  has  been  quoted  as  authority,  and 
begged  the  jury  to  try  the  issue  referred  to  them  by  this  test, 
whether  the  old  man  was  capable  of  understanding  and  appre- 
dating  all  the  effects  and  consequences  of  the  deed  under  re- 
duction, which  he  represented  as  a  most  serious  bargain,  and 
tending  to  the  most  injurious  results.  He  then  referrM  to  the 
fects,  that  the  deed  did  not  originate  with  old  Anderson,  but 
with  the  members  of  his  family,  and  dwelt  upon  the  advice  of 
Kirkpatrick,  that  the  old  man  should  be  taken  by  surprise, 
which  advice  he  argued  from  the  evidence,  espedally  that  of 
Mr  Whigham  and  Ferries,  had  been  implidty  followed.  As 
to  the  issue  of  homologation,  he  denied  that  there  was  any 
evidence  to  prove  that  the  pursuer  was  aware  of  the  nature  of 
the  deed  executed  before  his  return  from  India.     He  alluded  to 


the  harried  manner  in  whidi  the  pursuer  had  been  urgted  to  make 
up  his  mind,  as  to  whether  he  would  take  up  his  fiither's  or 
brodier's  succession  upon  his  return  from  India.  With  reference 
to  the  pursuer's  drawing  interests  of  provisions  due  to  him  under 
the  deed,  he  maintained,  in  point  of  law,  that  a  party's  taking 
a  portion  of  what  he  was  otherwise  entitled  to,  could  nerer  in- 
fer homologation,  on  his  part,  of  the  deed  under  which  he  took 
it.  He  denied  that  there  was  suffident  evidence  to  prove  that 
the  pursuer  was  made  fully  aware  of  his  fiither's  incapadty, 
while  in  India,  as  many  of  tiie  letters  containing  such  informa- 
tion had  been  addressed,  not  to  the  pursuer  himself,  but  to  his 
brothers  in  India.  He  contended  that  the  defenders*  plea  under 
this  issue  was  inconsistent  with  that  which  they  maintained 
under  the  first  issue. 

Lord  Cockbum  ctMrgeA  the  junr.— When  we  parted  last  night, 
the  Dean  very  properly  suggestea  that  I  should  warn  you  against 
being  too  mucn  engrossed  by  the  evidence  for  the  defenders. 
In  the  same  spirit,  I  have  now  to  warn  you  not  to  be  too  much 
engrossed  by  the  last  word.  The  pursuer  has,  by  the  constitu- 
tion of  this  form  of  process,  in  many  cases,  the  great  advantage 
of  being  allowed  two  speeches,— opening  the  case  with  a  full 
and  persuasive  statement,  and  dosing  the  whole  case  with  one 
equally  so,  or  more  so.  Between  these  two  extreme  fires,  the 
centnu  battery  of  the  defenders  is  too  apt  to  be  overiooked.  I 
therefore  advise  you  generally,  to  withdraw  yourselves  as  much 
as  possible,  not  from  the  recollection,  but  from  the  influence  of 
the  oratory  on  both  sides,  and  rest  your  judgment  on  the  solid 
facts  of  the  case.  The  first  thing  which  you  ought  to  fix  firmly 
on  your  minds^  is,  what  are  the  points  which  you  really  have  to 
try  ?  for  much  has  been  said,  on  both  sides,  which  is  totally  ir- 
relevant, and  which  you  are  bound  to  diseard  from  your  mind 
altogether.  For  instance,  all  that  has  been  said— and  much  has 
been  said  on  both  sides— as  to  the  possible  effect  your  judgment 
may  produce  against  the  Bank,  or  the  profesnoiial  eharacter  of 
Harkness  and  Goldte,  you  are  bound  to  throw  out  of  view  en- 
tirely.  'In  every  case  it  must  always  happen  that  the  dedsion 
of  the  jvry  is  necessarily  prejudidal  totheoneior  the  other  party. 
But  it  is  your  business  and  mine  to  administer  justice,  regaidless 
of  the  eonseqoentees  to  any  one.  There  are  two  points  to  be 
tried  by  you.  The  first  and  main  point,  perhaps  the  only  points 
for  though  it  is  antidpating,  I  may  so  far  relieve  you,  as  to  say 
that  I  do  not  think  the  other  point  involves  any  question  at  all — 
is,  whether  the  deed  in  question  was  not  the  deed  of  Robert 
Anderson  ?  The  deed  appears  before  you  regulariy  subscribed 
and  tested,  and  has  all  the  requisite  solemnities,  and  therefore 
tbe  legal  presumption  is,  that  it  was  his  deed.  The  burden  of 
proving  the  contrary  lies  on  the  pursuer,  as  is  emphatically  ex- 
pressed by  the  verv  tenns  of  tbe  issue,  **  Whether  this  is  moi  tbe 
deed'*  of  tbe  late  Mr  Anderson  ?  There  is  no  doubt  that  in  one 
sense  it  is  his  deed,— that  is  to  say,  he  signs  it.  But  in  this 
sense  it  might  be  the  deed  of  a  cluld,  or  a  maniac,  or  even  a 
machine.  The  question  therefore  is,  whether  it  was  tbe  deed  of 
the  granter's  mind? — ^whether  his  intellect  was  intelligently  as- 
senting to  it  at  the  date  of  its  execution  ?  Now,  the  pursuer  is 
bound  to  show  that  in  this  sense  the  deed  is  not  tkat  of  the 
granter.  He  has  endeavoured  to  do  so  by  maintaining  two 
fiusts  ifint,  that  the  deed  is  not  legally  executed,— thit  is  to  say, 
that  atthough  in  point  of  fact  it  was  signed  by  the  granter,  yet 
the  instrumentary  witnesses  had  neither  seen  him  sign  it,  nor 
heard  him  acknowledge  his  subscription ;  and  if  you  are  con. 
vinced  that  such  was  tbe  case,  then  certainly  you  must  hold  that 
it  was  not  the  deed  of  Mr  Anderson.  The  tecond  point  to 
which  almost  the  whole  evidence  refers,  and  out  of  which  almost 
the  whole  difllculties  arise,  is,  whether  the  late  Mr  Anderson 
has  been  proved  not  to  have  been  possessed  of  suffident  capadty 
to  understand  what  he  was  doing  when  he  executed  the  deed. 
But  before  eoming  to  the  question  of  capaehy,  we  must  dispose 
of  the  first  point.  And,  as  it  has  been  very  properly  remarked,  it 
is  one  of  a  legal  character,  I  shall  therefore  give  fou  my  opinion 
in  regard  to  it,  unequivocally.  The  deed  is  ttndoubtedly  signed 
by  William  Ferries ;  and  it  bears  to  have  been  subscribed  by  the 
granter  in  presence  of  him,  and  the  other  instrumentary  wit- 
ness. A  party  attesting  a  deed,  and  signing  and  adding  the 
word  <*  witness"  after  his  name,  formdly  acknowledges  the  truth 
of  what  is  stated  in  the  testing-clause,  that  he  bad  seen  the 
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gninter  subecribe  the  deed.  Now,  if  the  sUbility  of  deeds  were 
to  rest  entirely  on  the  subsequent  assertions  of  instrumentary 
witnesses,  no  deed  whatever  could  afford  any  security.  A  statute 
therefore  has  been  enacted,  which  makes  it  criminal  to  sign  as  a 
witness,  without  having  seen  the  granter  subscribe  the  deed,  or 
heard  him  acknowledge  his  subscription.  This  statutory  crime 
j»  punishable  by  the  penalties  of  forgery.  In  what  situation 
therefore  does  the  witness  Ferries  stand?  If  he  denies  having 
seen  the  granter  subscribe,  be  convicts  himself  of  a  crime  of  a 
heinous  nature,  and  he  is  therefore  placed  in  a  situation  in  which, 
if  he  is  entitled  to  one  tota  of  credit,  certainly  no  one  witness 
eould  ever  possibly  be  entitled  to  less.  In  so  far,  therefore,  as 
his  testimony  goes,  no  Court  in  the  universe  would  attach  any 
weight  to  it.  In  order,  therefore,  to  make  him  credible,  he  must 
be  corroborated ;  foid  the  question  is,  has  he  been  corroborated  ? 
I  think  not.  It  is  not  pretended  that  he  has  been  corroborated, 
excepting  by  Whtgham,  aa  to  whose  title  to  credibility  I  shall 
have  farther  occasion  to  speak*  But  Whigham's  evidence,  even 
if  true,  merely  amounts  to  this,  that  he  saw  nobody  in  the  room 
with  Mr  Anderson.  He  did  not  even  .^  Harkness  there. 
Now,  you  will  observe  that  there  was  an  outer  door  to  the  room 
in  which  Anderson  was  seated,  besides  the  door  which  opened 
from  the  room  in  which  Wbigham  and  the  £imily  were  assembled. 
Whether  Ferries  entered  by  that  door  or  not,  there  is  no  evi- 
dence whatever.  But,  assuming  that  Whigham's  testimony  did 
corroborate  that  of  Ferries,  the  question  is,  whether  both  wit- 
nesses are  sufficient  to  prove  the  fact.  I  think  they  are  not.  I 
deduct  the  evidence  of  Ferriea  as  almost  whoUy  worthless ;  and 
I  think  Wbigham  is  not  entitled  to  much  credit,  as  I  shsll  after- 
wards more  fully  explain  to  you.  Besides,  after  oil,  I  am  not 
satisfied  that  Ferries  sajrs  that  he  did  not  see  the  granter  sign  the 
deed.  He  gsve  a  confused  and  rambling  testimony. — (His 
Lordabip  read  the  evidence  of  Ferries).  It  is  for  you  to  con- 
sider whether  the  point  is  established  by  such  evidence  as  this. 
For  my  part,  I  cannot  hold  it  a  positive  testimony  that  the  wit- 
ness did  not  see  the  granter  subscribe.  In  point  of  fact,  he 
scarcely  knows  whether  he  himself  signed  his  name,  though  there 
is  no  doubt  he  did  so ;  for  his  name  is  at  the  deed,  and  be  ac- 
knowledges it  to  be  bis  subscription.  In  this  situation,  it  is 
perfectly  impossible  to  hold  that  he  did  not  see  the  granter  sign. 
He  is  a  criminal  if  he  did  not  see  him  sign,  and  therefore  en- 
titled to  no  credit.  Again,  Wbigham,  the  other  witness,  lies 
under  an  objection  to  credibility,  as  to  which  I  shall  presently 
speak.  Besides,  Ferries*  own  testimony  amounts  to  nothing** 
even  if  Whigfaam^s  were  good,  and  went  to  prove  what  it  does 
not  prove,  that -Ferries  could  not  have  witnessed  Mr  Anderson's 
subscription.  I  therefore  hold  both  testimonies  together  to  be 
insufficient  to  substantiate  the  fact ;  and  my  opinion  is,  therefore, 
that  the  pursuer  has  failed  to  prove  this  first  olqeetion.  The 
great  remaining  objection  is,  whether  the  granter,  at  the  date  of 
the  execution  of  the  deed,  was  capable  of  understanding  the 
effect  of  what  he  was  doing  ?  It  is  quite  true,  as  the  defenders* 
counsel  stated,  that  we  are  not  here  trying  a  question  of  facility 
and  lesion.  Many  cases  occur,  in  which  the  question  is  not, 
whether  the  granter  was  utterly  incapable  of  understanding  the 
deed,  but  whether,  with  a  certain  acknowledged  degree  of  capa- 
city, be  had  not  been  imposed  upon  by  others ; — that  is  not  the 
ground  of  reduction  here.  The  only  question  for  you  to  consider 
is,  whether  old  Mr  Anderson  was  at  all  capable  of  underatind- 
ing  the  deed  in  question  ?  But  you  must  take  that  word  ■*  capable,** 
with  reference  to  the  nature  of  the  deed  said  to  have  been  exe- 
cuted. The  question  is  not,  whether  bis  intellect  was  absolutely 
annihilated  ?  That  is  a  case  of  very  rare  occurrence.  The  ques- 
tion is,  whether  such  intellect  remained  as  could  enable  him  to 
understand  the  deed  laid  before  him  ?  What  degree  of  intellect 
this  reqnired  in  the  present  instance,  yon  must  gather  from  a 
considemtioD  of  the  whole  circumstances  under  which  Anderson 
was  placed,  as  well  as  from  the  terms  of  the  deed  itself.  Some 
deeds  require  a  much  hii^her  degree  of  intelligence  to  compre- 
hend them  than  others.  Thus,  last  wills,  about  which  questions 
such  as  that  now  raised  often  occur,  require  far  less  intellect  to 
render  them  effectual,  than  deeds  implying  present  arrangement*. 
The  former  indicate  the  posthumous  affections  of  the  granter. 
They  give  rise  to  a  question  of  the  heart  more  than  of  the  head. 
But  the  deed  now  under  reduction  is  of  a  very  different  kind.  It 
is  one  of  a  very  peculiar  character.     I  do  not  say  that  it  is  irra- 


tional ;  but  look  at  its  provisions.  By  it  old  Anderson  divests 
himself  on  the  spot,  of  all  his  property,  in  favour  of  his  heir  cer- 
tdinly,  but  with  the  effect  of  making  bis  son  absolute  proprietor 
of  every  thing  before  his  own  death.  It  is  said  that  the  deed 
was  granted,  because,  without  it,  it  was  found  impossible  to  bor- 
row money ;  but  you  will  observe  that  it  contains  no  restriction  * 
of  power  to  prevent  him  from  borrowing  mora  than  was  neces- 
sary. Mr  Goldie  told  you  that  such  a  restriction  would  have 
been  fatal  to  the  object  of  the  deed.  But  surely  old  Anderson 
was  well  entitled  to  be  fully  instructed  what  he  was  doing  when 
signing  such  a  deed,  by  which,  as  Ooldie  himself  informed  you, 
every  thing  was  left  to  the  honour  of  his  son,  and  by  which  he 
went  altogether  in  the  fiice  of  prior  settlements,  executed  when 
his  mind  was  unquestionably  sound.  I  do  not  take  it  upon  me 
to  say  that  the  deed  was  irrational,  for  families  may  be  so  placed 
as  to  render  it  highly  expedient  that  the  head  of  the  house  should 
divest  himself  in  favour  of  one  of  his  sons.  And  in  the  present 
instance,  it  appears  from  the  whole  evidence,  that  the  family 
were  extremely  kind  to  the  old  gentliman ;  and  there  is  no  doubt 
that  Messrs  Goldie  an4  Harkness  were  most  respectable  men. 
But  certainly  the  deed^  is  a  very  extraordinary  one,  and  required 
great  judgment  and  deliberation  to  consider  it  properly.  Would 
any  of  us,  even  in  full  possession  of  our  intellects,  have  agreed 
to  sign  such  a  deed  under  any  circumstances,  without  long  con- 
sideration and  great  difficulty?  It  is  with  reference  to  such  a 
deed  that  you  must  test  the  capacity  of  old  Mr  Anderson  at  the 
date  of  its  execution.  This  opens  the  great  qaestion  of  evidence ; 
and  we  can  advance  but  a  very  little  way  in  it,  before  we  reach 
debateable  land.  But^ipjto  a  certain  date  all  is  clear.  There 
is  no  doubt  that  original^  Mr  Anderson  was  an  acute  and  in- 
telligent gentleman,  but  he  was  old  at  the  date  of  the  deed.  He 
had  met  with  an  eeeident— a  fill  from  his  horse — which  probably 
did  not  benefit  his  intellect,  but  which  did  him  no  immediate 
injury,  if  ever  it  was  productive  of  any.  I  am  doubtful  as  to  his 
habits  of  tippling.  From  Mr  Robertson's  opening,  and  Mr 
Whigham's  cross-examinations,  I  was  led  to  imagine  that  an  at- 
tempt would  be  made  to  prove  such  a  habit.  In  so  far  as  the 
attempt  was  made,  it  has  substantially  failed.  Mr  Anderson's 
ultimate  incapacity  seems  to  have  resulted  firom  the  natural  pro- 
gress of  old  i^e.  A  point  is  fixed  at  which,  beyond  ail  doubt, 
incapacity  existed.  Most  of  the  witnesses  speak  only  of  failure 
of  memory.  But  I  must  remind  you  that  the  loss  of  this  faculty, 
more  than  any  other,  impairs  the  judgment.  Some  of  the  wit- 
nesses, as  is  common  in  cases  of  this  kind,  go  to  extremes  both 
ways.  Some  fix  too  earlva  period  as  that  in  which  his  intellect 
had  begun  to  decay ;  and  others  again  maintain,  that  even  in 
1827,  though  he  exhibited  some  symptoms  of  bodily  decay,  hia 
mind  was  as  perfect  aa  ever.  Our  safest  plan  is  to  disregard 
both  these  extremes ;  and  by  so  doing,  we  are  relieved  to  a  cer- 
tain extent  of  the  labour  of  going  into  the  whole  evidence.  I 
admit  that  this  is  a  case  of  contradictory  evidence ;  both  parole 
and  written  testimony  are  contradictory.  It  is  your  pert  to  judge 
on  which  side  the  truth  lies.  I  must  now  perform  a  task  which 
I  wish  I  could  spare  you,  and  that  is,  shortly  to  ran  over  this 
whole  evidence  again.  I  do  this  chiefly  because,  after  every  part 
of  the  proof  has  been  torn  to  pieces  by  the  counsel  for  both 
parties,  it  is  refreshing  and  satisfactory  to  consider  it  again  in  its 
unadorned  state,  not  certainly  forgetting,  but  leaving  out  of  view 
for  a  while,  the  commentaries  by  which  it  has  been  entangled. 
(  His  Lordship  proceeded  to  read  the  evidence.  In  reference  to 
General  Sharpe's  he  remarked), — One  of  this  witness'  state- 
ments is  important.  He  say^,  that  when  he  saw  Mr  Anderson 
for  the  last  time  in  1834,—**  I  remarked  what  a  melancholy  thing 
it  was,"  thus  showing  not  merely  his  present  recollection,  but 
his  impression  at  the  moment.  (In  commenting  on  Bryce's  evi- 
dence he  remarked),— the  defenders*  observation  wan  quite  cor- 
rect, and  worthy  of  your  consideration,  that  this  witness,  not- 
withstanding the  opinion  which  be  snys  he  received  from  Hark- 
ness,  actually  goes  and  transacts  business  with  old  Mr  Anderson. 
It  U  for  you  to  say  whether  this  shows  jthat  he  was  still  of  opi- 
nion that  the  old  gentleman  was  of  sound  mind,  or  whether  be 
believed  Harkness,  and,  notwithstanding,  took  the  opportunity  of 
transacting  business  with  the  old  gentleman.  (  On  reading  Miss 
Smith's  deposition,  his  Lordship  remarked). — the  defenders  say 
that  great  part  of  this  refers  to  Anderson's  capacity  of  conduct- 
ing business  in  general.     The  question  before  us  refers  to  his 
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eapseUy  of  anderstanding  the  deed  under  redaction.     But  that 
deed,  as  I  have  already  said,  was  a  more  important  and  more 
difficult  pteee  of  business  than  any  be  coald  have  entered  into. 
Thia  witness  further  states  the  important  fact,  that  when  a 
atranger  was  expected,  the  family  were  anxious  to  conceal  Mc 
Anderson's  state  of  mind,  and  urged  him  to  be  collected.     (On 
reading  Dr  Smith's  evidence,  bis  Lordship  remarked), — the  de- 
fenders have  drawn  your  attention  to  the  circumttance,  that  this 
witness  could  point  out  no  other  pencil  markings  in  his  book 
than  those  three  which,  he  said,  reminded  him  of  his  visits  at 
Stroqohan,  and  urged  this  as  raising  a  doubt  of  his  credibility. 
It  is  for  you  to  judge  whether  he  is  credible.     But  for  my  part, 
I  saw  nothing  to  induce  me  to  believe  the  contrary,  or  to  imagioe 
that  the  pencil  marks  referred  to  were  fictitious.    (On  reading 
Mr  Harkness'  evidence,  his  Lordship  remarked),— this  is  a  very 
important  witness.     In  a  question  sucb  as  this,  confused  by  con- 
flicting testimony,  and  resting  greatly  on  the  evidence  of  servants, 
and  others  not  well  quidified  to  judge  of  mental  capacity,  it  is 
highly  satisfactory  to  meet  #ith  snch  a  witness,  whose  character 
is  sufficiently  established  bpr  the  fact,  that  he  was  tutor  in  Lord 
Moncreiff^s  family.     This  witness  speaks  to  the  respectability 
and  intelligence  of  his  brother ;  and  this  is  a  point  of  great  im- 
portance, considerfng  the  opinion  which  his  brother  expressed  to 
Bryce  as  to  Mr  Anderson's  capacity.     (  On  reading  the  evidence 
of  Mrs  Henry,  his  Lordship  remarked),— >I  say,  in  general,  as 
to  the  evidence  of  the  servants,  that  you  ought  rather  to  look  to 
the  facts  which  they  state,  than  to  their  opinions ;  for  although 
we  know  that  among  persons  in  their  rank  of  life  there  is  often 
much  intelligence,  yet  this  progress  of  mental  decay  is  not  a 
matter  fitted  for  their  consideration.     You  must  therefore  take 
the  facta  from  which  they  form  their  opinions,  and  judge  of  them 
yourselves.     This  witness  proves  that  the  family  were  all  kind 
to  the  old  man  j  but  yet,  in  point  of  fact,  in  1824,  the  orders 
which  be  gave  were  nsufdly  countermanded.     What  could  have 
been  the  object  of  thia,  if  they  had  been  rational  orders  ?    (  On 
reiding  Jane  Dalrymple^i  evidence), — this  witness  speaks  to  a 
&ct  of  great  importance,  namely,  old  Anderson's  conduct  opon 
the  occasion  of  Robert*^  death.     The  statement  she  makes  is 
irraooncileable  with  the  old  man's  sanity.    (On  reading  Janet 
M*Kay^  evidence,  hia  Lordship  remarked),— with  reference  to 
oLd  Anderson's  habit  of  calling  the  servants  from  his  window  in 
the  night  time,  the  observation  of  the  defenders*  counsel  is  well 
worthy  of  consideration.     That  he  had  always  been  in  the  habit 
of  rai^ng  his  servants  early,  and  that  the  situation  of  their  sleep- 
ing apartment  rendered  it  necessary  for  bim  to  call  them  loudly. 
This  18  very  true ;  and  it  was  natural  for  the  old  man  in  his 
dotage,  to  continue  the  habit  he  had  acquired.     But  we  have 
here  the  fii^,  that  latterly  he  called  his  servants  at  such  untimely 
hours,  as  unlets  his  mind  had  been  labouring  under  some  degree 
ci  failure,  he  never  would  have  dreamt  of.    (On  reading  the 
eiMence  of  Samuel  M*Adam,  his  Lordship  remarked), — In  con- 
sidering this  witness'  evidence,  the  remark  of  the  defenders* 
ooimsel  is  worthy  of  observation :  that  it  often  happens  that  a  per- 
son apoears  to  strangers  to  be  suffering  under  tot^  decay  of  mind, 
yet,  when  they  come  in  contact  with  him  in  a  business  transaction, 
tbty  find  that  he  still  possesses  considerable  acuteness.     Here 
yon  have  this  witness,  notwithstanding  his  opinion  of  Mr  An- 
derson's incapacity,  prevailed  upon  by  him  to  pay  a  much  larger 
price  for  the  sheep  he  purchased,  than  he  onginally  offered  as 
their  fall  value.    (On  reading  Dr  Symon's  evidence,  his  Lord- 
ship remarked),— This  witness  is  better  qualified,  from  his  pro- 
fession than  others,  to  judge  of  mental  and  bodily  decay.    (On 
having  read  the  evidence  for  the  pursuer,  his  Lordship  said), — 
This  is  the  parole  proof  for  the  pursuer.     I  am  throwing  the 
documentary  evidence  out  of  view  for  the  present;  and  of  the 
parole  1  may  say  generally,  that  it  contains  die  opinions  of  men 
well  qualified  to  give  opinions  in  reference  to  the  question  at 
issue.     They  state  many  (acts  which  furnish  important  evidence 
as  to  the  state  of  old  Anderson's  mind.     Yon  must  carefully 
weigh  these  opinions  and  facts ;  and  it  is  for  you  to  ssy  whether 
you  can  reconcile  them  with  the  idea  of  Anderson's  being  in  the 
full  exercise  of  his  judgment  at  the  time  be  executed  the  deed. 
(  His  Lordship  then  proceeded  to  read  the  parole  proof  for  the 
defenders;  and  having  read  the  testimony  of  Goldie,  remarked  ),— 
Altfaoogh  this  witness  is  a  person  well  qualified  to  judge,  and  of 
undoubted  character,  yet  I  must  fall  your  attention  to  this  fact, 


that  in  reference  to  the  present  proceedings,  ha  is  placed  in  a 
most  delicate  situation.  For,  if  your  verdict  should  reduce  the 
deed,  his  position  will  be  a  very  disagreeable  one,  considering 
the  share  he  had  in  the  preparation  of  it.  In  judging  of  the 
weight  due  to  his  testimony,  you  will  take  into  consideration 
both  hia  interest  on  the  one  hand,  and  his  sense  and  character  on 
the  other.  You  will  observe  two  important  parts  of  his  evidence ; 
first,  his  opinion  of  Anderson's  capacity ;  and,  Mcond,  his  aaser- 
tion  that  Anderson  actually  gave  instructions  for  the  preparation 
of  such  a  deed  as  the  one  executed.  Now,  the  cross-examination 
is  very' important  as  to  this  last  point,  for  it  tries  to  ascertaiu 
from  what  he  inferred  that  such  instructions  had  been  given. 
I  merely  direct  your  attention  to  the  object  of  the  crosa-exami- 
natioo  as  important ;  for  if  the  fact  he  states  is  true,  it  is  of  vital 
consequence  to  the  case.  With  all  respect  for  Mr  Qoldie,  I 
must  say  that  be  goes  too  far,  in  stating  that  Mr  Anderson  re- 
mained acute  and  capable  of  business,  even  in  October  1827.. 
TUs  is  inconsistent  even  with  the  good  evidence  of  the  defen- 
den.  With  reference  to  what  he  says  as  to  the  immediate  origi- 
nation of  the  deed,  I  will  merely  say,  that  the  point  for  your  con- 
aidention  is,  whether  he  derived  the  instructions  for  preparing 
the  deed  from  the  general  conversations  of  past  years,  or  whether 
Mr  Anderson  really  ordered  him  to  draw  the  deed  at  the  time 
he  did  ao  ?  If  the  former  is  the  fact,  it  does  not  interfere  with 
the  pursuer's  arguments.  In  considering  it,  you  are  to  aacertain 
who  was  the  moving  party  at  the  point  of  time  at  which  the 
deed  really  originated.  Mr  Ooldie  remarks,  that  he  was  not 
pleased  with  the  terms  of  Mr  Kirkpatrick's  letter,  *'  but  very 
much  the  reverse."  Now,  the  observution  of  the  Dean  of 
Faculty  here  is  well  worthy  of  attention, — that  he  did  not  ceaae 
to  correspond  with  Kirkpatrick.  Why  did  he  not,  in  aoch  dr« 
eumstanees,  correspond  directly  with  Harkness*  As  to  bis  ad- 
vice to  cancel  the  former  settlements,  I  do  not  think  thnt  it  was 
at  all  against  him  that  he  gave  it.  If  it  wa^  right  to  make  a 
new  deed,  it  was  right  and  prudent  to  cancel  the  former  ones,  as 
a  multiplicity  of  aettlements  serves  no  purpose  but  to  raise  dis- 
putes. The  witness  says  that  he  thought  Anderson  capable  of 
understanding  a  deed,  though  not  all  sorts  of  business.  Now, 
you  will  remember  my  remark,  that  the  consideration  of  the  deed 
in  question  was  a  very  difficult  piece  of  business.  I  will  say 
nothing  further  on  this  gentleman's  evidence,  but  will  just  read 
you  again  what  he  says  in  the  following  passage :— >**  I  tu6k  the 
proviaions  from  the  former  deeds,"  &c.  ( On  reading  the  evi* 
dence  of  Hugh  Peterson,  his  Lordship  remarked) :  You  will 
consider  whether  the  old  man's  transactions  in  Ediobuigh,  spoken 
to  bf  this  witness,  were  not  more  like  the  foibles  of  age  than  the 
actings  of  an  intelligent  man.  I  do  not  think  that  a  gentleman 
of  his  rank  and  station  would  have  busied  himself  aliout  so^ 
trifles,  unless  he  had  been  aomewhat  decayed  in  mind.  (On 
reading  Mudell's  evidence,  his  Lordship  remarked), — this  wit- 
gives  a  favourable  opinion  of  Andenon's  sanity ;  but  you 


will  obaerve,  that  the  only  fact  which  he  had  to  form  hia  judg- 
ment upon,  was  Anderson's  behaviour  at  his  son's  funeral,  at 
which  be  admits  that  he  thanked  the  company  for  coming  to  Ats 
own  funeraL  (On  reading  Barber's  evidence,  his  Lordship  re- 
niarked),*-As  to  the  supposed  objection  of  interest,  I  will  just 
say  hera  once  for  all,  that  though  at  first  I  thought  it  plansiblev 
it  is  completely  answered  by  the  production  of  a  diachaige.  No 
mortal  is  entitled,  after  such  a  discharge  has  been  granted,  to 
throw  a  shadow  of  suspidoo  on  the  witness*  testimony.  This 
is  the  whole  of  the  parole  eridence.  You  most  deal  with  it  as 
ypu  think  proper.  You  must,  in  so  far  as  it  appean  contradic- 
tory, make  up  your  minds  which  statement  to  prefer.  You  will 
farther  observe,  that  it  re&ra  to  mere  matter  of  opinion ;  and  I 
would  advise  you,  as  your  safest  course,  to  take  only  the  fiMSta 
into  consideration,  and  draw^  your  own  conclusions.  The  im- 
pressions spoken  to  by  the  witnesses  as  having  beew  f<»nied  at 
the  time,  must  be  considered  as  fscts.  If  the  ease  rested  here» 
I  should  think  it  one  of  very  considerable  difliculty.  When 
those  who  knew  old  Anderaon  differ  as  to  his  capacity,  mucb 
more  may  we  who  have  not  such  opportunities  of  forming  an 
opinion.  But  the  difficulty  I  would  have  felt  upon  this  point 
is  done  away,  to  a  great  extent,  by  the  written  testimony.  Do- 
cumentary evidence  is  always  much  more  important  than  parole. 
It  records  the  f(Alings  of  the  moment  It  ia  not  liable  to  the 
susplcioii  of  being  biased  by  Uter  events.     It  lea\'es  no  doubt  as 
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.  to  dates.  I  therefore  repose  my  mind  on  the  written  evidence, 
entirely  dismissing  the  parole  testimony  from  my  consideration. 
A  great  deal  of  documentary  evidence  has  been  produced.  Some 
parts  of  It  are  of  great  importance,  and  others  of  no  consequence. 
In  the  first  place,  a  great  deal  has  been  produced  by  the  pursuer, 
consisting  chiefly  of  family  statements  :  not  those. of  a  stranger, 
but  from  brother  to  brother,  regarding  their  fkthefs  state  of 
mindL  These  parties  were  not  likely  to  form  cruel  or  ground- 
less opinions.  He  has  also  produced  the  statements  of  men  of 
business  engaged  in  the  transaction,  which  terminated  in  the 
execution  of  the  deed  in  question.  The  opinion  of  these  gentle^ 
men  is  of  far  more  importance  tlian  that  of  those  who  may  be 
supposed  to  be  in  some  degree  biassed.  Besides,  they  are  opinions 
recorded  at  the  time,  and  not  vague  recollections.  (  Mis  Lordship 
then  read  the  foUowingJetters,  read  by  the  pursuer): — 1.  James 
to  John,  18th  January  1823.  2.  Harkness  to  Goldie,  24th  June 
18^.  (On  reading  this  letter,  his  Lordship  said), — this  is  from 
the  gentleman  who  dissuaded  Bryce  from  transacting  business 
with  old  Anderson.  I  have  already  told  you  that  the  execution  of 
this  deed  was  as  important  a  piece  of  business  as  Anderson 
could  have  engaged  in.  And  here  Harkness  states  the  fnct,  that 
bis  memory  was  quite  gone,  a  fact  which  will  enable  you  to  judge 
of  his  capacity,  for  want  of  memory  causes  want  of  judgment. 
(His  Lrordsbip  went  on  to  read  letters)— 9.  James  to  John,  2d 
August  ]€24.  4.  Jkmes  to  William,  7tb  October  1824.  5. 
JajBes  to  Harkness,  90th  December  1824.  9.  James  to  John, 
12tb  April  182&.  7.  James  to  John,  16tb  May  1825.  8.  James 
to  Bryee,  2d  May  1825.  9.  Goldie  to  Kirkpatrick,  16th  June 
1825.  (  This  letter  the  pursuer's  counsel  was  prevented  from  read- 
ing in  opening  the  case).  It  waste  the  following  effect :  "  Not 
being  at  home  on  Friday,  I  did  not  get  the  parcel  (transmitted  bv 
Mr  Goldie  with  his  letter  of  l^th  June,  read  by  the  pursuer) 
containiny  tu  dcaft  of  your  fiither*s  intended  settlement  till  Ssk 
turday  morning ;  and  in  the  afternoon  of  that  day,  Mr  Whigfaam 
and  I  went  up  to  Stroquhan,  and  the  contents  of  the  packet 
were  submitted  to  all  the  members  of  the  family  who  are  in 
this  part  of  the  country  (your  father  excepted,  who  had  gone 
to  b^) ;  and  the  packet  having  been  directed  to  me,  it  has 
&Uen  to  my  lot  to  convey  the  unanimous  opinion  of  the  part 
of  the  fiunily  presentregarding  the  business  under  consideration. 
And  if^  in  stating,  should  I  be  more  plain  than  pleasant,  Lhope 
you  wUl  lay  the  blame  upon  my  uncouth  style  of  expressing  my- 
self, and  not  upon  any  bad  intentions  of  the  family  towards 
you ;  for,  if  there  was  a  fiiult  in  any  of  them  during  the  con- 
sultation, I  fliiould  think  paying  too  little  attention  to  their  in- 
dtvidoai  interest  the  nearest  approach  to  one.  Having  said  so 
much,  I  shall  use  no  £srthec  ceremony.  And^  in  the  first  place, 
we  are  decidedly  of  opinion  that  the  deed  (whatever  it  may  be) 
should  be  presented  to  Mr  Anderson  ready  for  si^^ning,  without 
his  having  any  previous  notice,  and  that  the  necessity  should  then 
be  urged  of  lus  giving  effect  to  it  as  the  only  way  to  avoid 
If  he  should  refuse  to  sign  it,  the  loss  would  only  be 
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the  esrpense  of  extending  the  deed,  which  would  be  a  trifle  ;  but 
if  he  was  warned  of  what  was  coming,  he  would  have  time  to  re- 
cover the  shock,  muster  courage,  and  plan  evasions,  and  there 
woold  be  no  chance  of  success.**  (On  reading  this  letter,  hia 
Lordship  remarked), — This  is  the  letter  in  which  the  deed  is  trans- 
saicted.  Consider  it  along  with  (yoldie*s  evidence.  He  never  al« 
Iflderin  his  letter  to  any  instructions  whatever  from  old  Anderson. 
Wbetker  the  deed  origimted  with  himself  you  will  judga  Tou 
wiQi  ramenbtr  that  Goldie  said  in  evidence^  tbauhe  had  no  eonveiv 
sationa  with  James  about  it, — but  this  letter  alludes  to  converse* 
tions.  Then  there  is  his  direction  that  the  deed  should  be  laid  be- 
Ibre  old  Anderson,  along,  with  a  state  of  his  affairs.  But  it  has  not 
been  proved  that  any  such  state  ever  was  laid  before  him.  Then, 
observe  what  is  done  when  Kirkpatrick  gels  the  deed.  If  Goldie 
iMdtrsDsnuttied  the  deed  along  with  this  letter  to  Mr  Harkness,  it 
is  due  to  suppose  that  he  would  have  fully  instructed  Mr  Ander- 
son regarding  it.  But  it  gees  to  Kirkpstrick ;  and  wliat  he  did 
with  it  is  recorded  in  his  own  letter.  It  may  be  true  that  this  let- 
ter proves  thatthe  old  man's  intellect  was  not  entirely  gone,.—that 
they  were  afraid  ef  his  intellect.  But  a  man-  may  be  practically 
mindless  nntil  reused, alihoogh,  when  he  geu  time,  and  is  mused, 
h*  auMT  be  capable  of  acting  for  himself.  But  this  is  the  very 
thing  they  pkmied.  to  avoid.    They  were  anxious  not  to  rpuse  his 
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eneigies*  I  do  not  think  that  ever,  in  a  ease  of  the  kind,  I  heard 
of  a  sentiment  like  that  expressed  in  this  letter,  **  that  if  he  waa 
warned  of  what  was  coming,  he  would  have  time  to  recover  the 
shock,  muster  courage,  plan  evasions,  and  there  would  be  no 
chance  of  success."  (  His  Lordship  went  on  to  read) — 1 1 .  Letter, 
James  to  Kirkpatrick,  July  1 825,  without  date.  12.  James  to  Gror* 
don  and  Harkness»  12th'  July  1825.  Id.  Gordon  and  Harkness  to 
James,  15th  July  1826.  This  is  the  most  important  part  of  the  ^ 
documentary  evidence  adduced  by  the  pursuer.  The  defenders' 
doenmentary  eridence  is  very  voluminous,  and  a  great  part  of  it 
it  is  needless  to  consider:  such  as  the  evidence  of  the  Bank  lend- 
ing money,  buying  up  seouritiee,  Sec.  But  it  contains  some  do- 
cuments deserving  your  deliberate  consideration,  and  these  I  will 
now  read  to  you.  (  His  Lordship  then  read  and  referred  to  the  - 
following  documents) : — 1.  Letter,  Anderson,  senior,  to  John, 
14th  January  1623.  2.  Bill,  4th  February  1824.  a  Ander- 
sen, senior,  to  Goldie,  junior,  8th  February  1824.  4.  Anderson, 
senior,  to  Goldie,  junior,  26th  July  1824^  5.  Bill,  Sd  Novem- 
ber 1824»  6.  Anderson,  senior,  to  Qoldie,  November  1824^  7. 
Aadeieon»  senior,  to  Gkildie,  28th  January  1825.  Besides  these,, 
there  are  a  number  of  receipts  and  otfier  documents,  showing  that 
dd  Anderson  did  continue  in  some  degree  to  engage  in  business.  - 
How,  it  is  for  you  to  say,  whether  these  documents  prove  such 
capacity  in  the  writer,  as  woold  have  enabled  him  to  understand, 
with  such  information*  as  be  received,  the  whole  import  of  the 
deed  under  neduction,  or  whethei^  they  are  not  trifles  such  as  an 
old  decayed  man,  with  a  feeble  mind,  was  likely  to  have  written? 
Tbey^ certainly  do  not  indicate  absolute  imbecility;  far  from  it. 
They  are  sensible  letters,,  so  fas  as  they  go.  But  the  question 
is»  wbelfbep  they  indicate  suoh  strength  of  mind  as  would  have 
been  sufficient  for  the  due  consideration  of  the  deed  in  question?. 
I  have  now  to  call  your  attention  to*  the  manner  in  which  this 
deed  was  submitted  to  his  eonrideration.  This  is  a  matter  of 
great  importance;  forv  as  I  have  alreadv  said,  there  is  great  diffi« 
culty  in:  judging  of  the  degree  of  intelligenoe  possessed  by  oUl 
Anderson.  A  person  may,  when  his  energies  are  roused,  poasesa 
perfect  intetltgence ;  yet  whose  intellect,  when  not  so  roused, 
may  be  praetically  dead.  Now,  you  will  observe  that  there  is 
no  proofed  old  Anderson*8sever  having  seen  the  deed  before  it 
was  submitted  to  him  for  execution.  It  was  sent  to  Gk>rdon  and 
Harkness-  to  be  extended^  only  the  night  previously.  And  it 
was  presented  suddenly  next  dav,  and  without  allowing  time  for 
him  to  **  muster  eourage."  "  A  fair  attempt"  was  made  to  in- 
duce him  to  sign*  it.  It  will  be  most  material  for  the  defenders* 
case,  if  we^  could  learn  what  degree  of  Information  wss  given  to 
Anderson- regarding  the  deed.  But  to  this  point  only  one  wit- 
ness speaks,  and  that  ie  Mr  Whigham.  I  am  soiry-  that  it  is  my 
duty  to  recall  to  your  recoUeetion  my  former  observation  as  to  hia 
credibility.  I  believe  him  to  be  otherwise  an  honest  and  honour- 
able man ;  but  in  reference  to  this  cause,  he  certaintly  is  not 
ehtHled  to  much  credit.  Observe  the  state  of  mind  in  which  he 
coraes'  into^Onirt.  (His  Lordship  here  read  Whigbam*s  evi.» 
dence).  I  do  not  say  whether  his  opinion  of  the  pursuer  msy 
be  right  OP  wrong.  But  a  person  who  turned  bis  own  brother- 
in-law  with  intolerable  language  out  of  bis  house,  is  certainly 
not  in.  a  fit  condition  to  be  a'  witness-  in  his  cause.  You  are  the 
sole  judges  of  his  eredibility.  But  giving  the  defenders  the  full 
sdvaotage  of  his  testimony,  what  does  it  amount  to  ?  Observe 
the  faets  ho  Ststes.  He  ssys-  Harkness  went  into  the  room  where 
Anderson  wss ;  but  ho  by  no  means  swears  that  whUe  in  the 
room  he  read  the  deed  to  him.  Ho  heard  voieee ;  and  merely 
supposes  from  this,  that  Harkness'  was  employed  in  resding  the. 
dbedi  and  Anderson  in  asking  explanations.  But  he  admits  the 
conclusive,  fact^  that  though  he  could  hear  the  sound  oC  voices, 
he  could  not  understand  the  senses  Then  all  that  he  learned 
ffom  Heskness  was,  th&told  Anderson  asked  wbetheehe  thought, 
be  ought  to  sign  the.  deedb  Harkness  did  not  say  whether  An- 
derson heard  tbedeed  read,  orasked  or  received  anyexplanations. 
Now  such  a.  deed,  after  having  been  submitted  to  the  considem* 
tbn  of  the  whole  family,  and  after  much  time  occupied  in  de- 
libesstion  concerning  it,  is  laid  in  this  nwnner  before  the  old 
man,  and  all  evidence  that  any  explanation  regarding  it  was  giten 
to  him  is  awanting.  It  is  really  ludicrous  to  ssy  that  it  amounts 
to  any  thing  but  this,  that  it  was  signed  bv  him  without  any  ex- 
planation whatever.     Even  Whigham  only  goes  the  length  el 
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Mying*  tbat  if  it  bad  been  slowly  read  and  ezplained,  be  could 
bave  understood  it.     It  appears  to  me,  tberefore,  tbat  it  was 
presented  to  bim  without  due  preparation ;  tbat  Kirkpatrick's 
original  scbeme  was   followed  out{  and  tbat  before  be  could 
"  muster  couraf^e/*  tbe  deed  was  signed.     It  is  not  proved  tbat 
even  after  tbis.  he  alluded  to  bis  altered  condition.     He  cessed  to 
be  laird.     He  bad  no  security  for  bis  bread.     Yet  never,  even  in 
*  bis  passing  gleams  of  intellect,  did  be  allude  to  tbe  change  in  bis 
situation.      Whether  or  not  be  was  unconscious  tbat  such  a 
change  had  taken  place,  it  is  for  you  to  say.     Tbis  is  tbe  whole 
evidence  as  to  tbe  question  of  incapacity.     As  to  tbe  question 
of  execution,  I  think  tbe  pursuer  baa  failed.     I  have  some  doubts 
whetber  I  should  say  any  more.     But  when  I  recollect  tbat  tbis 
case  refers  to  legal  deeds,  and  tbat  you  may  suppose  legal  minds 
most  capable  of  judging  of  it,  and  especially,  when  I  recollect 
your  patient  attention  during  tbe  last  three  dsys,  I  think  you  are 
entitled  to  my  opinion.     You  are  entitled  to  command  what 
facilities  I  can  give  yom     I  shell  only  say  in  general,  that  my 
opinion  is  against  this  deed  being  held  as  that  of  Mr  Anderson. 
And  I  found  this  opinion,  not  merely  on  eitber  tbe  written  or 
parole  evidence,  but  on  b&th.     There  are  two  strong  points 
established  :^rs/,  J'here  are  the  recorded  opinions  of  the  family, 
atated  at  a  time  when  they  could  be  under  no  undue  bias,  and 
which  are  conclusive  as  to  tbe  state  of  Anderson*^  intellect. 
Second^  There  is  the  fact,  tbat  even  if  old  Anderson  bad  re- 
tained any  powers  of  mind,  bis  dormant  faculties  were  not  on 
tbis  occasion  roused  into  action.     I  cannot  dismiss  from  my  mind 
tbat  terrible  letter  of  Kirkpatrick*B,  and  tbe  scene  which  Whig- 
bam  describes  as  having-  passed  in  the  parlour.     But  tbe  parole 
testimony  is  involved  in  considerable  difficulty ;  and  even  tbe 
written  evidence  does  not  entirely  remove  the  case  from  difficulty. 
But  you  mistake  me  much,  if  you  suppose  I  mean  to  influence 
you,  or  supersede  your  own  judgment.     If  you  go  directly  in  tbe  ' 
teeth  of  my  opinion,  you  will  only  satisfy  me  tbe  more,  for  ^ou 
will  show  that  you  act  independently  in  forming  your  opinion. 
Tbe  question  submitted  to  you  under  tbe  second  tssue  is,  whe- 
ther, although  tbe  pursuer  was  not  a  party  to  the  deed,  be  did 
not  adopt  it  as  bis  own,  bv  bis  conduct.    If  he  showed  by  bis 
acts  tbat  be  approved  of  it,  and  tbat  be  meant  to  bar  himself 
from  challenging  it,  you  must  find  on  tbis  issue  for  tbe  defenders. 
There  is  nothing  more  common,  than  for  a  party  thus  to  bar 
himself  from  tbe  power  of  challenging  the  deed.     But  before  it 
can  be  held  tbat  homologation  has  taken  place,  it  must  be  shown 
tbat  the  party  was  in  the  knowledge  of  all  tbe  objections  be  is 
supposed  to  abandon.     Besides,  ic  is  not  every  slight  and  casual 
act  that  will  infer  homologation.     Tbe  approbatory  acts  must  be 
so  strong,  tbat  no  rational  construction  can  be  put  upon  them, 
but  that  it  was  the  party's  intention  to  give  up  tbe  ohgection. 
Now,  is  it  ]}roved  tbat  the  pursuer  was  aware  of  these  two  ob- 
jections ?^ri/.  That  of  non- execution.     It  is  not  even  said  that 
be  was  aware  of  the  circumstances  which  gave  rise  to  tbis  objec- 
tion.    But.  Meeond,  Was  he  in  tbe  knowledge  of  bis  father's  in- 
capacity ?     It  seems  strsnge  tbat  the  defenders  should  say  so, 
for  they  still  deny  tbe  fact  tbat  incapacity  existed.     And  if  tbe 
fact  be  only  now  ascertained,  bow  can  they  say  that  tbe  pursuer 
knew  of  an  objection,  tbe  existence  of  which  they  still  dispute  ? 
^firsif  Is  there  any  evidence  tbat  tbe  pursuer  bad  information 
'from  which  be  could  learn  tbat  old  Anderson  was  absolutely  in- 
capable? and,  iecond.  Is  there  any  evidence  tbat  tbe  pursuer 
believed  tbe  information  that  was  communicated  to  bim  ?     Then 
tbe  approbatory  acts  amount  merely  to  tbis,  tbat  the  pursuer 
wrote  a  letter,  intimating  to  the  Bank  agent  bis  resolution  not 
to  interfere  with  his  father's  or  brother's  successions.     That 
while  these  were  his  views,  be  became  tenant  of  Stroquban,  and 
took  interest  on  such  provisions  as  tbis  deed  contained  for  bim. 
Are  these  facts  sufficient  to  infer  bomologation  ?     It  bas  been 
beld  by  the  Courts  again  and  again,  that  a  person  who  takes  a 
legacy  under  a  deed,  to  which  be  would  bave  been  entitled  at 
any  rate,  does  not  thereby  homologate  the  deed.      But  bow 
do  we  see  tbat,  even  if  tbe  pursuer  bad  been  told  of  bis  father's 
incapacity,  be  would  have  agreed  to  tbe  deed  ?     It  is  the  weakest 
case  of  homologation  I  ever  saw  in  my  lilie.     But  it  is  for  you 
to  judge.     There  is  no  proof  of  the  pursuer's  knowledge  of  tbe 
circumstances  attending  the  execution  of  the  deed ;  and  there  are 
no  approbatory  acts  averred  sufficient  to  infer  homologation. 
With  these  remarks  I  leave  tbe  case  in  your  bands. 


In  answer  to  a  question  from  defenders'  counsel. 

Lord  CoMurn  said, — My  direction  in  point  of  law,  with 
reference  to  tbe  plea  of  homologation,  was  this,  that  no  man  can 
be  held  to  bave  barred  himself  from  stating  an  objection  to  a 
deed,  of  the  existence  of  which  objection  he  was  ignorant. 

Verdict  for  pursuer. 

Presiding  Judge,  Lord  Cockbum. — Aei.  Dean  of  Faculty 

(Hope),  P.  Robertson;  Hope  and  OHphant,  W.S.,  Agents 

Alt,  Rutherford,  D.  McNeill;    Davidsons  and  Syme,   W.S., 
Agents — Jury  Clerks, — [G.D.P.] 


I6th  August  1836. 
House  or  Loaos. — (W.  H.  D.) 

No.  39' — The  Marquis  of  Breadalbake  ttnd  ike 
Trustees  of  the  late  Marquis  of  Breadalbanej  Ap^ 
peUaiUs,  V.  The  Marchioness  of  Chabnos,  &&» 
RespondefUs. 

Collation — Entail — Parent  and  Child — Legidm — Held  (affirm- 
ing the  judgment  of  the  C!ourt  of  Session) »  1.  That  an  heir 
of  entail,  who  succeeded  his  father  in  the  entailed  estates  under 
a  destination  to  heirs^male,  cannot  claim  legitim,  without  col' 
lating  his  life  interest  in  the  entailed  estates.  2.  Circumstancea 
which  were  held  not  sufficient  to  amount  to  a  discharge  or  re- 
nunciation of  the  legitim. 

The  late  Marquis  of  Breadalbane  died  upon  the 
29th  of  March  1834,  leaving  large  landed  estates,  both 
entailed  and  unentailed,  and  very  large  personal  pro- 
perty. He  was  survived  by  his  widow,  his  son,  the 
present  Marquis,  and  two  daughters,  the  Marchioness 
of  Chandos  and  Lady  £.  Pringle.  By  trust-disposi- 
tion and  settlement,  dated  the  29th  January  1823,  and 
by  another  supplementary  deed,  dated  11th  November 
1828,  the  unentailed  estates  and  personal  property 
were  conveyed  to  his  trustees  in  trust,  for  certain 
purposes;  and,  inter  alioj  it  was  provided  that  the  trus- 
tees should  pay  over  annually  the  free  proceeds  of  the 
unentailed  funds  and  estates  to  Lady  £.  Pringle  and 
Lady  Chandos,  "equally  between  them,  while  both 
should  be  in  life,  and  to  the  survivor,  and  to  continue 
to  do  the  same  as  long  as  both,  or  either  of  them,  should 
be  alive.  The  appellant  succeeded  to  the  entailed 
estates.  Questions  having  arisen  in  regard  to  the  dis- 
tribution of  the  deceased's  estates  and  effects,  the  trus- 
tees brought  an  action  of  multiplepoinding,  in  order 
to  have  them  determined.  In  this  action,  claims  were 
given  in  for  the  Dowager  Marchioness,  for  the  Mar- 
quis of  Breadalbane,  for  Lady  Chandos  and  Lady  £. 
Pringle. 

No  contract  of  marriage  was  entered  into  between 
the  late  Marquis  and  his  wife,  either  antenuptial  or 
postnuptial.  *  The  Dowager  Marchioness  therefore 
claimed  her  Jus  reUctte  and  terce  of  the  unentailed 
estates. 

On  the  marriage  of  Lady  Chandos,  a  contract  was 
executed  in  the  form  of  an  English  deed,  aud  the  sum. 
of  £30,000  was  agreed  to  be  given  by  her  father  as 
her  portion.  Of  this  sum  £20,000  was  paid  at  the 
time,  and  the  residue  was  declared  payable  within  six 
months  after  the  death  of  the  Marquis  of  Breadalbane. 
The  marriage-contract  was  totally  silent  as  to  Lady 
Chandos'  right  of  legitim ;  but  by  a  bond  subsequently 
executed  by  her  father  in  1824,  whereby  the  residue 
of  £10,000  was  made  a  burden  on' the  entailed  lands 
and  earldom  of  Breadalbane,  it  was  declared,  <<  that 
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the  foresaid  payment  of.  £20,000,  together  with  the 
present  provision  of  £10,000,  are  and  shall  be  in  full 
satisfaction  of  all  that  my  said  daughter  might  have 
claim  to  in  name  of  legitim,  executry,  or  any  other 
manner  of  way."  This  bond,  however,  was  rejected 
by  Lady  Chandos. 

By  the  marriage-contract  of  Lady  E.  Pringle,  a  sum 
of  £20,000  was  provided  by  her  father,  which  was  de- 
clared in  the  contract  to  be  in  full  of  aU  legitim,  portion- 
natural,  bairn's  part  of  gear,  or  whatever  else  she  might 
by  law  ask  and  claim  by  and  through  the  death  of  her 
father. 

By  the  contract  of  marriage  between  the  present 
Marquis  and  Marchioness  of  Breadalbane,  an  annuity 
of  £3000  was  settled  on  the  latter,  in  farther  security 
of  which  she  was  infeft  in  part  of  the  unentailed  estates 
which  belonged  to  the  late  Marquis. 

In  these  circumstances,  the  Marquis  of  Breadalbane 
claimed  one-third  part  of  the  whole  moveable  succes- 
sion of  his  father  as  legitim,  on  the  ground  that  his 
sisters  had  renounced  their  claims  to  it ;  but,  on  the 
supposition  that  Lady  Chandos  had  not  effectually  re- 
nounced her  claim,  he  claimed  one-half  of  the  legitim, 
offering  to  collate  with  her  whatever  he  may  have  taken, 
or  be  entitled  to  take  as  heir  of  line  of  his  father,  but 
refusing  to  collate  his  interest  in  the  entailed  estates. 
He  also  maintained,  that,  in  the  event  supposed.  Lady 
Chandos  was  bound  to  collate  her  marriage  portion, 
and  all  other  sums  given  by  her  father,  before  she  could 
share  in  the  legitim. 

Lady  Chandos  claimed  the  whole  legitim,  and  denied 
the  Marquis*  right  to  participate  in  it,  without  first  col- 
lating every  beneiit  he  haa  taken  or  succeeded  to,  or 
may  take  or  succeed  to  by  or  through  his  father,  whe- 
ther in  his  lifetime,  or  in  consequence  of  his  death. 
Lady  Chandos  also  claimed,  along  with  Lady  E.  Pringle, 
the  special  provision  of  the  rents  of  the  unentailed 
estates,  and  that  free  of  the  burden  of  the  Dowager 
Marchioness*  claim  of  terce,  and  of  any  eventual  right 
of  the  present  Marchioness,  as  in  security  of  her  an- 
nuity of  £3000, 

L^dy  E.  Pringle  farther  maintained,  that  Lady 
Chandos,  by  repudiating  the  settlements  of  the  late 
Marquis,  and  betaking  herself  to  her  legal  provisions, 
was  excluded  from  any  right  in  the  said  rents  of  the 
unentailed  lands,  which  therefore  belonged  solely  to 
Lady  £.  Pringle. 

The  Lord  Ordinary  (Jeffirey)  ordered  cases  on  the 
whole  cause,  which  were  reported  to  the  Court. 

The  pleadings  in  these  cases  are  reported  auto.  Jurist, 
Vol.  Vin.  p.  17B. 

On  advising  these  cases,  the  Court  (Second  Divi- 
sion) pronounced  the  following  interlocutor : 

"  Find  that  the  claimant,  Mary  Marchioness  of  Chandos,  has 
not,  by  her  contract  of  marriage  or  otherMrise,  renounced  her  right 
of  legirim,  and  is  entitled  to  make  her  claim  for  the  same  accord- 
ingly ;  and  in  respect  that  the  said  Marchioness  of  Chandos  is 
the  only  yoimger  child  of  the  late  Marquis  of  Bre&dalhane  who 
has  not  renounced  her  right  of  legitim.  Find  that  her  claim  eX' 
tends  over  one-thhd  part  of  the  free  moveable  estate  of  her  said 
father,  and  that  it  is  not  to  be  reduced  in  amount  by  imputing 
thereto  any  part  of  the  sums  provided  to  her  by  her  said  father 
in  her  cootnct  of  marriage,  and  which  sums,  in  so  fieur  as  not  yet 
satisfied,  most  form  a  deduction  from  the  trust-funds  in  medio, 
reserving  to  the  trustees  any  claim  of  relief  for  the  tame  that 


may  be  found  competent  to  them  against  the  heirs  of  entail  of 
the  late  Marquis  of  Breadalbane,  and  to  all  other  parties  their 
rights  as  accords,  and  decern  accordingly :  Find  that  the  claim- 
ant, the  present  Marquis  of  Breadalbane,  is  not  entitled,  in  name 
of  legitim,  to  any  share  of  the  funds  in  medio,  without  collating 
his  interest  in  the  entailed  estates,  to  which,  on  the  death  of  his 
father,  he  has  succeeded ;  and,  in  hoc  statu,  repel  his  claim  of 
legitim  accordingly,  and  decern :  Find  that  the  cloimiint,  the 
Marchioness  Dowager  of  Breadalbane,  is  entitled  to  a  terce  of 
the  unentailed  estate,  in  which  her  husband,  the  late  Marquis  of 
Breadalbane,  died  vested  and  seised,  and  to  make  her  right  to 
the  same  effectual  in  due  course  of  law :  And,  further,  find  that 
the  said  Marchioness  Dowager  of  Breadalbane  is  entitled  to 
her  jus  relictee,  extending  over  one-third  part  of  the  free  move-'' 
able  estate  of  her  said  deceased  husband,  and  decern  r  Find  that 
the  daimants,  the  trustees  under  the  contract  of  marriage  be- 
tween Sir  John  Pringle,  Baronet,  and  Lady  Elizabeth  Bfaitland 
Campbell,,  daughter  of  the  lute  Marquis  of  Breadalbane,  are  en^ 
titled  to  the  sums  therein  provided  by  the  said  deceased  Marquis, 
in  terms  of  the  daim  for  the  same  in  this  process:  Further, 
find  that  the  said  Lady  Elizabeth  Pringle  is  now  entitled  to  the 
one-half  of  the  free  yearly  proceeds  of  the  unentailed  estates  of 
her  said  fiither,  conveyed  by  him  to  his  trustees,  raisers  of  the 
present  process,  in  terms  of  his  settlements  referred  to,  and  de- 
cern :  and  that,  without  prejudice  to  any  further  daims  on  her 
part,  either  on  the  predecease  of  her  sister,  the  Marchioness  of 
Chandos,  or  in  the  event  of  it  being  found  that  the  daim  of  the 
said  Marchioness,  her  sister,  to  the  other  half  of  the  said  rents, 
in  terms  of  the  said  settlements,  cannot  be  sustained ;  on  the  va- 
lidity and  effect  of  which  claim  on  the  part  of  the  said  Marchion- 
ess of  Chandos,  knd  of  the  objections  thereto,  appoint  counsel 
t«  be  fiu'ther  heard  in  their  own  presence :  Find  that  the  claim- 
ant,  the  present  Marquis  of  Breadalbane,  is  entitled  to  the  spe- 
cial legades  claimed  by  him,  as  contfuned  in  the  settlements  of 
his  father,  the  late  Marquis  of  Breadalbane,  and  decern :  But 
under  the  proviso,  that  neither  these  nor  any  other  legades  con- 
tained in  the  settlements  of  the  said  deceased  Marquis  of  Bread-* 
albane,  shall  affect  or  diminish  the  claims  of  legitim,  or  of  juu' 
relictiB,  as  found  competent  and  sustained  by  this  interlocutor : 
And  reserve  for  further  consideration  all  other  points  and  quea* 
tions  arising  in  the  present  process,  which  are  not  disposed  ot 
by  the  preceding  findings." 

Against  this  judgment  the  Marquis  of  Breadalbane 
and  the  trustees  of  the  late  Marquis  appealed. 

The  Marquis  pleaded — I.  The  appellant's  right, 
generally,  to  le^tim,  as  one  of  his  father^s  children, 
is  undoubted.  It  is  admitted  by  the  jodgment  under 
review,  and  is  not  denied  by  any  of  the  opposing  claim- 
ants. They  may  insist,  indeed,  that  certain  conditions 
attend  the  exercise  of  the  right ;  but  the  right  itself, 
subject  to  such  conditions  as  the  law  attaches  to  it, 
they  cannot  dispute,  more  than  they  can  dispute  that 
the  appellant  is  his  father's  son. — 11.  T*he  fund  destined 
for  legitim  is  one-third  of  the  free  moveable  succession 
of  the  father,  which,  where  there  is  one  child  only  en- 
titled  to  legitim,  belongs  exclusively  to  that  child,  and 
where  two  or  more  are  entitled  to  legitim,  is  equally 
divisible  among  them,  subject  always  to  claims  of  col- 
lation inier  se,  which  may  in  certain  circumstances 
arise  in  respect  of  provisions  that  may  have  been 
granted  to  them  by  their  father  during  his  lifetime. 
Such  provisions,  however,  can  in  no  case  be  taken  in 
conynUo  in  ascertaining  the  amount  of  ^he  firad  for 
legitim ;  because,  if  sudi  provisions  have  be^  given 
and  received  in  satisfaction  of  legitim,  the  claim  of  the 
child  so  provided  is  extinguished ; — ^if  otherwise,  and 
the  child's  claim  for  legitim  remains,  neither  the  exe- 
cutors nor  relict  can  found  upon  it,  or  plead  it  in  dimi- 
nution of  the  legitim ;  and  so  accordingly  it  has  been 


t  » 


68 


REPORTS  OF  CASES  DECIDED 


[August 


held  in  the  preseot  case^  and  i&  clear  upon,  all  the  au- 
'  thorities. — III.  Wliere  Uiere  are  several  childreD,  and 
one  or  more  of  them  has  beeaforis£uniliated»  of  couisey. 
..  according  to  the  legal  definition  of  forisfamiliation,  ov 
has  discharged  or  renounced  the  claim  of  legitim,  the 
fund  for  legitim  is  not  thereby  diminished,  but  the  ex- 
clusion of  the  child  or  children  so  forisfamiliated^  or 
disdiarging,  or  renouncing^  has  just  the  samfi  effect  a0 
natural' deatb^  kaving  the  iwhole  legitim,  amounting 
where  the  deceased  ha^  left  a  widow,  to  the  third  of 
the  free  moveable  estate,  to  the  child  or  children  whose 
right  to  legidm  is  not  excluded.  This  also  is  clear 
upon  authority,  Ersk.  UL  9,  23,  and  has  been  accord- 
ingly so  found  by  the  interlocutor  under  appeaL  Lady 
£li;»beth  Pringb  is  unquestioaably  excluded  from  hu* 
claim  of  legitim  by  the  express  terms  of  her  marriage- 
settlement  ;  but  her  exclusion  will  not  i^ct  the  amount 
of  the  fund  for  legitim,  whether  it.shalt  be  taken  by  the 
appellant  and  Lady  Chandos  separately  or  together. — 
IV.  Lady  Chandps.  also  having  discharged  her  claim 
for  legitim,  the  appeUant,.  as  the  only  diild  whose 
legitim  is.  not  dischargee^  ia  entitled  to-  the  whole 
legitim,  without  the  necessity  of  collating  either  what 
he  took  as  heir — ^no  matter  in  what  character  as  heir — 
from  bis  father,  or  what  he  took  as  a  provision  granted 
during  his  father's  life ;  for  the  reason  already  assigned^ 
namely,  that  there  can  be  no  qnastiim  of  collation  in 
such  a  case,  except  as  between  the  parties  entitled  to 
legitim,  none  certainly  as  between  die  clumant  for 
legitim,  on  the  one  hand,  and  the  executors  or  relict, 
on  the  other. — V.  If  there  be  no  party  entitled  to  com- 
pete with  the  appellant  for  the  legitim,  then  is  he  clearly 
preferable  to  one-third  of  the  firee  moveable  succession ; 
that  is^  the  succession  alber  deduction  of  debts ;  but 
that  thiid  part  of  the  succession  he  takes  as  legitim  in 
Ins  own^  right,  and  without  any  necessity  of  collation 
in  a  question  with  his  father's  trustees  and  executors, 
or  relict — VI.  Even  on  the  supposition  that  Lady 
Chandos  is  entitled  to  a  share  of  the  legitim — that  the 
fund  for  legitim,  in  short,  is  divisible  between  Lady 
Chaodes  and  the  a^ppellaut.  Lady  Elisabeth  Pringle 
alone  being  excluded — ^the  appellant  submits  that  he  is 
equally  entitled  to  his  share  along  with  Lady  Chandos, 
without  cdlatifig  the  estates  to  which,  oa  his  father's 
deaths  he  succeeded  as  heir  of  entail,  or  his  liferent 
rigbt  and  interest  in  those  estates. — ^VII.  The  i^pel- 
lant^  assuming  therefore  that  he  is  entitled,  in  any  cir- 
cumstances, to  his  share  in  the  moveable  succession, 
wiUiout  collating  his  interest  in  the  entailed  estate, 
maintains,  fiurthec,  that  Lady  Cliandes,  if  she  be  found 
entitled'  to  legitim,  is  bound  to  coUatet  the  amount  of 
the  fortune  which  she  received  from  her,  father,  since 
she  cannot  show  that  she  received  that  as  a  separate 
provision  oi^es  and  above,  and  independent  of,,  her 
claim;  of  legitiou  The  i^peUant^  on  the  other  hand, 
denies  that  he  is.  bound  to  collate^  as  in  a  question  with 
Ladj^  ChandDs,.the  provision  he  receivedfrom  his  father, 
upcpi  this,  plain  gipeund,  that  it  wae.  dearly  intended  as 
a  donation  to  Mvok,  quite-  independent  of  any  l^id 
claims  on  his  father's  death — ^not  given  to  him  in  anti- 
cipation of  his  succession,  nor  as  a  fortune  or  portion, 
but  merely  as  a  means  of  subsistence  during  his  fsiher^s 
life. 
For  the  trustees  of  the,  Ute  Marquis,  of  Breadalbane 


it  was.pkaded — L  There  is  no  rule  of  law  which  ren* 
deis  express  words  of  discharge  absolutely  essential  to 
^.  valid  renunciation  of  the  legitim. — Stair,  III.  8,  45. 
Ersk.  IIL  9,  23.  Bankton,  lU.  8,  16.  Henderson^ 
26th  July  1782 ;  Mor.  8191-  BiddeU,  28th  Nov.  1781 ; 
Mor.  6457.  M'Kinnon,  24th  Feb.  1763;  Mor.  6451 
and  2278.  MiUie,  5th  Dec.  1822 ;  Shaw,  IL  p.  66. 
Carmichael,  8th  f  eb.  1823 ;  Shaw,  ILp.  198.  Johnston,, 
29th.  Nov.  1825 ;  Shaw,  IV.  p.  235.— a  The  terms 
of  the  contract  made  iqpon  the  marriage  of  the  Marquis, 
and  Marchioness  of  Chandos,  the  nature  of  the  provi- 
sions contained  in  that  deed,  and  the  evidence  of  in- 
tention deducible  from  circumstances,  imports  a  full 
discharge  and  renunciation  of  the  legitim — Phillipe  on 
Evidence,  6th  Ed.,  Vol.  L  p.  562^IL  In  the  event 
of  the  Marchioness  of  Chandos'  claim  to  legitim  being 
sustained,  she  is  bound  to  impute  the  {Mrovisiona  al- 
ready received  by  her  pro  tanto  in  extinction  o£  that 
claim. 

The  respondent.  Lady  Chandos,  pleaded  the  reasons 
stated  by  her  in  the  Court  of  Session,  and  more  espe- 
cially those  which  had  been  confirmed  and  given  effect 
to  in  the  opinions  of  the  Judges  of  that  Court 

Lord  GhanetUor. — Bify  Lordf ,  the  neat  case  to  wbidi  I  have 
to  call  your  att^itioB,  is  that  of  Lord  Bieadalbane  agatnst  Lord 
Chandos.  This  esse  also  arose  ia  a%  suit  of  multii^epehulmgr 
instituted  by  the  trustees  of  the  late  Marquis  of  Rfinilidhanf ;. 
and  the  cpiesdon  is  between  the  present  Lord  Breadalbane  and 
his  sister,  Lady  Chandos.  The  late  Lord  left  three  children :  the 
present  Lord,  Lady  Chandos,  and  Lady  Elizabeth  Pringle.  The 
present  Lord  succeeded  as  heir  of  entail  to  larji^  estates;  The 
late  Lord'  left  a  large  personal  estate,  having  bjR  a  tmst-dii^K)- 
sition  vested  his  property  in  tnistees.  The  question  is,  to 
whom  the  third  part  of  that  estate,  beii^  the  legitim,  belongs  ? 
Lady  Elizabeth  Pringle  has  expressly  renounoM  her  ciaim  to 
legitim.  As  to  her,  therefore,  no  question  exists.  Lady  Chandos, 
upon  her  marriage,  which  took  place  in  England,  had  a  fortune 
of  £30,000  paid  or  secured,  for  the  purpose  of  her  aettiement, 
whidi  settlement  did  not  in  terms  renounce  her  daim  to  kgitim, 
or  take  any  notice  o£  it.  But,  on  the  part  of  Loid  Bicadalbaoe, 
it  is  said  diat  she  is  baired  by  that  settlement  from  claiming 
any  share  of  legitim ;  and  if  so,  both  sisters  being  bacred,  and 
Lord  Breadalbane  being  the  only  other  child,  he  would  be  en- 
titled to  the  Whole  of  the  legitim ;  and  as  to  himi  no  question 
of  collating  would  arise.  But  if  Lady  Chandos  be  not  barred^ 
then  Lord  Breadalbane  contends  that,  before  she  can  daim  any 
share  of  the  legitim,  she  must  being  into  the  account  the  foe- 
tune  she  received  upon  her  macni^,  or  rather  elect  betweooi 
the  two  claims.  On  the  other  hand.  Lord  and  I^idy  Chandos 
contend,  that  Lady  Chandos  is  not  barred  by  her  settlement 
from  claiming  her  share  of  the  legitim,  but  that  Lord  Breadal- 
bane cannot  daim  any  share  without  collating  the  settled  estates ; 
and  as  he  declines  to  do  so,  that  she  is  solely  entitled  to  the 
whole  of  the  legitim,  and  that  no  case  of  cDUating  or  election 
arises  as  to  her.  The  interlocutor  of  the  Court  of  Session 
found,  "  that  the  claimant,  Mary  Marchioness  of  Chandos,  has 
not,  by  her  contract  of  marriage,  or  otherwise,  renounced  her 
legitim,  and  is  therefore  entitled  to  make  her  claim  for  the  same 
acoordiJogly ;  and  in  respect  the  said  Marchioness- (tf  Chandos  is 
the  only  younger  child  of  the  late  Marquis  of  Breadalbane,  who 
has  not  renounced  the  right  of  legitim,  find  that  her  claim  ex* 
tends  oyer  one-third  part  of  the  free  moveable  estate  of  her  said 
fother,  and  that  it  is  not  to  be  reduced  in  amount,  by  imputing 
thereto  any  part  of  the  sums  provided  to  her  by  her  said  fioher 
in  her  contract  of  marriage,  and  which  sums^  in  so  fiu*  as  not 
yet  satisfied,  must  form  a  deduction  firom  the  trust-funds  U 
medio^  reserving  to  the  trustees  any  claim  of  relief  for  the  same, 
that  may  be  found  competent  to  them  against  the  heirs,  of  en- 
tail of  the  late  Marquis  of  Breadalbane,  and  to  all  other  parties 
their  rights  as  accords,  and  decern  accordiugLy :  Find  that  tbc 
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cbumant,  tbe  preBent  )SI«'qttis  of  Brendftlbane,  is  not  entitled,  ' 
m  luune  of  legitim,  to  any  share  of  the  funds  in  medio,  without 
oolkitii^  his  interest  in  the  entailed  estattes,  to  which,  on  the 
death  of  his  &ther,  he  has  succeeded ;  and,  in  hoc  9tatu,  repel 
his  claim  of  l^tim  accordingly."  My  Lords,  against  ^is  in- 
terlocutor two  appeals  have  been  presented,  the  one  by  the 
trustees  of  the  late  Marquis  of  Breadalbane,  and  the  other  by 
the  present  Marquis  of  Breadalbane.  The  appeal  presented  by 
the  trustees  of  die  late  Marquis  of  Breadalbane,  complains  of 
so  Bitch  of  the  interlooitor  as  fimk  tliat  ''the  Marchkaess  of 
Chandoe  has  not,  by  her  contract  of  marriage,  or  otherwise,  re- 
nounced her  legitim,  and  is  therefore  entitled  to  make  her  claim 
Ibr  the  same  accordingly ;  and  in  respect  the  said  Marchioness 
of  Chandoe  is  the  only  younger  child  of  the  late  Marquis  of 
Breadalhane,  who  has  not  renounced  the  right  of  legitim,  find 
that  her  claim  extends  over  one-third  part  of  the  free  moveable 
estate  of  her  said  fiither,  and  that  it  is  not  to  be  reduced  in 
amoimt,  by  imputing  thereto  any  part  of  the  sums  provided  to 
her  by  her  said  faAier,  in  her  contract  of  maniage.'*  Lord 
Breadalbane*s  appeal  complains  of  the  interlocutor,  so  far  as 
Lady  Chandos  is  concerned,  in  the  same  way  as  the  appeal  of 
the  trustees;  and  it  dso  complains  of  it,  inasmuch  as  it  finds 
that  he  *'  Is  not  entitled,  in  name  of  legitim,  to  any  share  of  the 
funds  at  Medio,  without  collating  his  interest  in  the  entailed 
estates.**  Now,  as  to  the  question,  wfaetiier  Lord  Breadalbane 
is  bound  to  colkite  his  settled  estates,  your  Lordships  having 
decided  the  case  of  Anstruther  v.  Anstruther,  it  is  unnecessary 
to  discuss  that  point.  The  only  difierence  between  the  two 
Cases  upon  tiiis  point  is,  that  in  this  case  the  appellant,  Lord 
Breadalbane,  is  fiot  heir  of  line  to  the  settler,  as  the  heir  was 
a  the  eter  ease ;  but  it  is  obvious  that  this  cannot  make  any 
differenee, — the  (Mgfttion  to  collate  arising  firom  the  party  as  to 
whose  personalty  the  collation  is  required,  and  not  depending 
in  any  respect  upon  heirship  to  the  entailer,  as  to  whose  entail 
no  question  of  collation  arises.  I  therefore  assume  that  Lord 
Breadalbane  is  bound  to  collate  his  settled  estates.  But  then 
the  qnestion  oriKt,  whether  Lady  Chandos  is  barred  by  her 
settlement  from  claiming  the  legitim  to  which,  if  not  barred, 
and  if  Lord  Breadalbane  dedine  to  collate  his  settled  estates, 
she  wvnld  be  exclusively  entitled.  Upon  this  question  some 
points  are  admitted.  It  is  adoutted  that,  by  the  law  of  Scot- 
land, the  claim  to  legitim  cannot  be  barred  by  inference,  but 
only  by  direct  renunciation ;  and  that  the  settlement  in  ques- 
tion. If  ft  bad  been  executed  fn  Scotland,  would  not  have  barred 
Lady  CXnuBdos'  daim  to  legitim.  But  it  is  contended  thait,  being 
an  English  deed,  ft  must  be  construed  according  to  the  law  of 
the  country  where  it  u  executed^  and  that  it  would  bar  Lady 
Chandos*  daim  to  participate  in  her  &ther*s  personalty  in  this 
country,  and  that  it  must  therefore  have  the  same  effect  as  to 
his  Scotch  property.  But  it  may  be  asked,  6f  what  would  that 
deed  be  a  renunciation  in  England  ?  Would  it  be  a  renuncia- 
tion of  any  tiling  whidi  the  law  would  oast  upon  the  child  ? 
Would  it  be  «  renunciation  of  the  child's  right  under  the  Statute 
of  Distributions  ?  I  speak  now  of  renunciation  only,  and  not 
of  bringing  any  portion  into  hotdipot.  Cases  of  double  por- 
tions were  referred  to,  but  they  have  no  application.  In  those 
cases  the  question  is,  whether  a  fiither,  having  made  a  will 
giving  his  child  a  portion,  is  to  be  supposed  to  have  intended, 
by  afterwards  settling  a  fortune  upon  sudi  ehild^  to  revoke  the 
provisi^ni  by  the  wilL  It  is  obvious  that  those  oases  turn  not 
upon  contract  between  the  parties,  but  upon  the  presumed  in- 
tention of  the  testator.  But  certain  cases  upon  tiie  custom  of 
London  and  York,  were  supposed  to  spply ;  but,  upon  examina- 
tion, they  will  be  found  to  bear  in  fiivour  of  Lady  Chandos' 
daim.  Aeeording  to  those  customs,  advancement  is  not  re- 
Bvndation;  but  tibe  diild  is  entitled  to  have  his  advancement 
made  up,  so  as  to  place  him  upon  an  equality  witii  the  other 
children.  He  must,  in  diort,  collate,  or  bring  into  hotchpot 
the  value  of  hSs  advancement.  The  child  may  indeed  by  con- 
tract, renounce  his  share  of  the  orphanage  part,  as  in  the  case 
of  Blimdea  v.  Barker,  1  Peere  Williams,  636 ;  Cox  v.  Belitha, 
2  Peere  Williams,  273 ;  Lochyer  v.  Savage,  2  Equity  Cases 
abridged,  272 ;  Metodf  v.  Ives,  Lord  Hardwicke  s  Cases  by 
West,  82 ;  but  those  were  all  cases  of  contract.     No  case  is 


dted  to  show  that  such  a  deed  as  this  would  have  excluded  a 
child  from  the  share  of  the  orphanage  part,  although  it  would 
be  bound  to  bring  the  portion  advanced  into  hotchpot.  But 
that  is  part  of  the  custom,  and  lias  no  reference  to  contract, 
which  is  the  present  question^  The  only  jpeitof  the  settlement 
relied  upon,  is  tbe  expression  that  Lord  Breadalbane  would 
**  pay  the  £30,000  as  the  portion  or  fortune  of  his  daughter.'* 
Before  the  question  can  arise  as  to  the  ed*ect  of  an  English  con- 
tract upon  a  clann  of  legitim  in  Scotland,  it  must  be  sbewn  that 
such  expressions  would  bar  a  child  of  its  daim  to  the  intestate 
estate,  or  the  orphanage  part,  by  the  ctt^om.  But  if  ^^HU  had 
been  done,  it  would  have  gone  but  a  little  way  to  prove  that 
the  claim  to  legitim  was  thereby  barred,  when  it  is  adndtted 
that,  by  the  law  of  Scotland,  that  right  cannot  be  barred  but  by 
such  a  deed  as  this.  "The  settlement  in  question,  though  it  pro  * 
fesses  to  bar  other  rights,  does  not  in  any  degree  refer  to  the 
daim  to  legitim.  The  cases  of  Fdubert  v.  Turst,  1  Brown's 
Parliamentary  Cases,  129 ;  TaUeyrrind  v.  Boulattger,  3  Vesey, 
jumor,  447 ;  De  la  Voga  v.  Vianiw,  1  Bamewall  and  AdolphiM, 
284 ;  Anstruther  v.  Adair,  2  Mylne  and  Keene,  513,  were  dted 
for  that  purpose ;  but  in  those  cases  there  was  no  ambiguity  as 
to  the  intention  of  the  parties.  In  none  of  these  was  it  decided 
that  a  contract  executed  in  one  country,  because  operative  in 
that  country  as  to  property  therein  situated,  was  to  be  held 
availaUe  in  another  eonntry  as  to  property  there  situated,  when, 
by  the  law  of  that  nther  country,  sudt  property  would  not  be 
affected  by  such  an  instrument.  It  therefore  appears  to  nle,  that 
there  is  no  ground  for  contending  that  the  setdement  upon 
Lady  Chandos'  marriage  amounts  to  a  renunciation  of  her  claim 
to  the  legitim.  But  then  it  is  said  that  she  must  elect.  Be- 
twe&fn  what  interests  is  she  to  elect?  Between  her  claim  to 
legitim  and  the  portion  ?  But  this  assumes  that  the  portion  wte 
to  be  in  lieu  of  legitim,  and  therefore  assumes  the  whole  ques- 
tion in  debate.  As  to  her  collating  or  bringing  the  portion  itite 
hotcbpot,  that  question  can  only  arise  where  there  are  mora 
children  than  one  to  share  the  legitim.  And  as  Lady  Elizabeth 
Pringle  has  expressly  renounced,  alid  as  Lord  Breadalbane 
cannot  daim  any  shttre  without  collating  Ids  entailed  estate, 
which  he  does  tiot  ofl^  to  do,  no  question  can  arise  fts  to  Lady 
Chandos  collating  or  bringing  her  portion  into  hotchpot  with 
the  legitim.  I  therefore 'submit  to  your  Lordships,  that  the  in* 
terlocutor  of  the  Court  of  Session  has  accurately  adjudicated 
upon  the  rights  of  the  parties,  and  ought  therefore  to  be 
affirmed. 

Ltrtrd  Lifndhurst In  this  case,  the  first  point  that  arises  does 

not  substantially  diflbr  from  the  question  in  the  case  of  An- 
struther V.  Anstruthor.  As  to  die  second  point  to  which  my 
noble  and  learned  friend  has  referredi  I  confess  that  after  I 
heard  the  argument  at  the  bar,  to  which  I  gave  great  attention* 
I  never  entertained  any  solid  doubt  respecting  it.  I  beg  there- 
fore to  state,  that  I  entirely  concur  in  the  judgment  which  has 
been  pronounced  by  the  noble  and  learned  Lord ;  and  1  may  re- 
peat what  I  said  in  the  former  case,  with  respect  to  tbe  con- 
currence of  another  noble  and  learned  Lord  who  was  present 
at  the  argument. 

JudgmeRt  aifiinn^. 

Spottiswoode  and  Robertson,   Soliciton  fm  the  Marquis  of 

Sreadalbmte Archibald  Grahame,    SoiiciMr  far    the    hte 

Marquig"  Thtttees Geoige  Webster,  SMicitor  for  the  Mar- 

chionesa  of  Chandos, 

I9th  November  1836. 
Second  Division. — (J.D.M.) 
"So.  40.^ — The  Marquis  and  Marchioness  o^Chax« 
DOS  and  Mandatoriss,  PetiHonerSy  v.  The  Mar- 
quis o/*  Bread  ALB  ANE  and  Others,  Respondents, 

Process — Interim  Decree — Res  noviter  veniens— •/((  having  been 
found  by  the  Court,  that  the  terms  of  a  daughters  contract  of 
marriage  did  not  exclude  her  claim  to  legitim  on  her  father  s  de- 
cease, and  an  interim  decree  being  craved  for  £100,000,  which 
was  opposed  on  the  ground  that  the  contract  was  an  English 
deed,  and  that  sfeps  had  been  taken  in  the  Court  of  Chancery  to 
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have  it  reformed  by  the  insertion  t^faU  needfid  chmaeMy  tofiyU 
the  alleged  intention  of  parties  at  the  time  of  the  marriage — 
7^0  Court  ^refused  to  delay  on  account  of  the  Chancery  pro^ 
ceedings^  and  granted  interim  decree  for  £70,000. 
Process — Collation — Intimation — An  heir  of  entail  having  claim- 
ed legitim,  without  collation,  and  his  claim^  after  proceedings 
in  the  Court  of  Session  and  House  of  Lords  during  three 
years,  having  been  dismissed — Held  not  entitled  thereafter  to 
insist  on  formal  intimation  being  made  to  him,  to  say  whether 
'  he  will  collate  or  not. 

The  petitioners  now  applied  to  the  Court,  "  in  re- 
spect of  the  decree  already  pronounced  in  their  favour, 
io  the  effect  that  their  claim  of  legitim  '  extends  over 
/)ne-third  part  of  the  free  moveable  estate'  of  the  de- 
ceased, and  that  the  said  third  part  of  the  free  move- 
able estate  must,  at  all  events,  amount  to  not  less  than 
£100,000,  to  find  the  petitioners  entitled  to  an  interim 
payment  to  that  extent,  to  account  of  their  said  claims, 
and  to  decern  and  prefer  them  over  the  fund  in  medio 
accordingly,  and  to  allow  such  decree  to  be  extracted 
as  an  interim  decree/' 

Answers  were  put  in  for  the  Marquis  of  Breadalbane, 
in  which  it  was  maintained-. — That  it  was  the  duty  of  the 
petitioners  to  call  upon  the  respondent  to  say  upon  the 
record,  whether  or  not  he  was  willing  to  collate :  that,  at 
any  rate,  a  formal  intimation  ought  to  be  made  to  him, 
and  a  period  assigned  within  which  he  might  be  enabled 
to  declare  his  option  to  collate  or  not :  That  the  amount 
of  the  fund  in  medio  of  the  moveable  estate  was  yet 
^unascertained ;  and  that  until  this  was  known,  and  the 
effect  of  his  collating  upon  his  interest  ascertained,  no 
interim  decree  should  be  granted.     It  was  also  stated, 
that  during  the  dependence  of  the  present  action  in  the 
House  of  Lords,  the  respondent  had  occasion  to  con- 
sult English  lawyers  with  reference  to  the  questions 
arising  under  his  father's  succession,  and  he  was  ad- 
vised by  them  that  the  Court  of  Chancery  held  itself 
entitled^  on  evidence  of  the  intention  of  parties,  to  cor- 
rect or  reform  deeds  in  accordance  with  such  intention, 
wherever  the  deed  might  be  deficient  in  that  respect ; 
and  that  as  the  marriage  contract  between  Lord  and 
Lady  Chandos  was  an  English  deed,  the   Court  of 
Chancery  had  powef  to  alter  its  terms,  so  as  to  fulfil 
the  intentions  of  those  who  were  parties  to  it.     Tlie 
respondent  then  collected  all  the  information  he  could 
obtain  on  this  subject,  and  succeeded  in  recovering 
important  documents  not  under  consideration  in  the 
cause,  and  the  existence  of  which,  until  recently,  was 
.  unknown :  That  founding  upon  this  evidence,  and  pro- 
ceeding on  legal  advice,  the  respondent  had  commenced 
proceedings  in  the  Court  of  Chancery,  by  filing  a  bill 
on  the  6th  May  last,  praying  that  Court  to  ^ter  or 
reform  the  marriage-contract  of  Lord  and  Lady  Chan- 
dos, so  as,  in  accordance  with  the  intention  of  parties 
at  the  time,  to  insert  a  clause  excluding  her  Ladyship's 
claim  of  legitim,  and  craving  an  injunction  against 
Lord  and  Lady  Chandos  from  receiving,  and  against 
the  trustees  of  the  late  Lord  Breadalbane  from  paying 
ovef  to  them,  any  part  of  the  funds  now  in  dispute. 
The  respondent  had  sufiicient  interest  in  the  ultimate 
benefit  derivable  from  the  trust-funds,  to  entitle  him 
to  protect  these  funds  from  premature  or  over-payments 
*  being  made ;  That  no  such  interim  decree  as  now  craved 
should  be  granted,  until,  1^^,  he  had  time  and  sufiicient 
information  on  which  to  form  an  opinion  as  to  tlie  pro- 


priety of  collating  his  interest  in  the  entuled  estates ; 
and,  2df  until  the  effect  of  the  judgment  of  the  Court 
of  Chancery  be  considered  and  disposed  of  by  the 
Court.  The  respondent  farther  contended.  That  no 
regard  should  be  had  to  the  refusal  of  a  petition  which 
he  had  presented  to  the  House  of  Peers  for  delay  of 
the  hearing  of  his  appeal  until  the  issue  of  his  Chancery 
proceedings,  as  the  Court  of  Appeal  had  to  di.'-pose  of 
the  case  as  it  stood  before  them  at  the  time,  and  the 
refusal  of  the  delay,  therefore,  formed  no  res  judicata. 

The  trustees  of  the  late  Marquis  also  put  in  answers, 
in  which  they  stated  their  willingness,  under  the  sanc- 
tion of  the  opinion  of  the  Court,  to  consent  to  interim 
decree  for  £70,000. 

Solicitor' Generalj  in  support  of  the  petition. — There 
are  no  grounds  for  resisting  this  application.  Lord 
Breadalbane  says  he  must  have  time  to  consider  whe- 
ther he  will  collate.  Now  nearly  three  years  bave 
elapsed  since  the  death  of  the  Marquis  of  Breadalbane, 
and  it  is  three  months  since  the  final  decision  of  the 
question  of  collation  in  the  House  of  I^rds ;  surely  he 
has  had  time  enough  to  consider.  What  will  the  fund 
be,  if  he  afterwards  decide  to  collate  ?  He  has  already 
drawn  £100,000  of  rents  of  the  entailed  estate.  But 
it  is  said,  proceedings  are  adopted  in  Chancery  to  re- 
form Lord  Chandos'  contract  of  marriage.  These  can- 
not have  the  effect  of  stopping  Lord  Chandos  from  fol- 
lowing out  his  decree  already  obtained  in  this  Court. 
The  answers  put  in  to  his  petition  form  the  best  reason 
for  not  delaying.  If  the  injunction  prayed  for  were  grant- 
ed, it  would  become  a  question  whether  it  would  be 
worthy  of  any  attention.  He  has  i4>plied  for  a  pro- 
ceeding incompetent. 

Rutheffurd^The  question  is  as  to  the  regularity 
of  proceeding  without  an  order  on  Lord  Breadalbane 
to  say  if  he  will  collate.  If  I  brought  a  reduction  on 
res  noviter  venienSf  your  Lordships  would  not  order 
payment  without  caution.  We  could  not  bring  a  re- 
duction here,  but  we  have  gone  to  England,  under  the 
cognizance  and  protection  of  the  laws  of  which  are  both 
this  party  and  his  interests.  Proceeding  now  on  this  pe- 
tition may  cause  a  collision  of  jurisdictions.  Interdicts 
have  been  granted  by  this  Court  against  parties  pro- 
ceeding in  the  Court  of  Exchequer ;  and  if  this  may 
be  done  as  to  a  Scotch  Court,  it  may  be  also  done  as 
to  an  English  one,  and  vice  versa.  Proceedings  in 
Chancery  are  no  stoppage  here,  but  as  matter  of  con- 
venience we  state  them. 

Lord  Justice-  Clerh, — I  am  of  opinion,  that,  looking  to  the 
deliberate  manner  in  which  these  proceedings  have  been  con- 
ducted, and  to  the  terms  of  your  Lordships'  judgment,  after 
such  an  able  discussion,  and  looking  to  the  Marquis  of  Breadal- 
bane's  own  representation  to  the  House  of  Lords,  in  which  he 
states,  that  if  the  House  of  Lords  went  on  to  decide  the  question 
of  collation,  it  would  be  conclusive  against  him,  I  think  his  de- 
mand for  delay  ought  not  to  be  acceded  to.  It  appears  to  me  to  be 
-  too  much  to  ask  dehiy,  that  he  may  deliberate  whether  he  wiU  col- 
late. He  has  had  the  fullest  opportunity  of  considering  this ;  and 
to  say  that  the  decision  on  the  question  of  coUadonhas  come  on 
him  suddenly  would  be  out  of  die  question.  Even  at  the  pre- 
sent moment,  he  may  come  forward  and  say  he  will  collate ;  but 
under  the  pretence  of  giving  him  time  to  consider  whether  he 
will  do  so  or  not,  we  would  be  betraying  our  duty  to  the 
country,  if  we  granted  this  delay,  Then,  as  to  the  other  ground 
stated — the  Chancery  proceedings  to  reform  the  marriage-con- 
tract— is  that  a  new  discovery  ?     Lord  Breadalbane  brought 
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those  fully  before  the  House  of  Lords  in  his  own  petition  for 
delaying  the  hearing  of  the  appeal.  There  was  a  most  full 
argument  upon  the  effect  of  that  nuurriage-oontract  here,  and 
we  decided  that  there  was  nothing  in  that  deed  against  Lady 
Chandos*  claim  to  legitim.  Our  judgment  went  before  the  House 
of  Lords,  who  were  put  in  the  full  knowledge  of  those  proceed- 
ings in  Chancery.  The  House  of  Lords  were  as  able  to  judge 
of  the  discovery  of  the  grounds  on  which  those  proceedings 
were  adopted,  as  we  are,  and  they  had  no  hedtation,  after  hear- 
ing all  this,  in  affirming  our  judgmenL  I  am  decidedly  of  opi- 
nion, that  nothing  has  been  said  to  induce  us  to  delay  pro- 
nouncing an  interim  decree  for  the  limited  sum  prayed  for, 
though  I  might  have  refused  for  the  whole. 

Lord  Gladee, — In  consistency  with  our  duty,  we  cannot  do 
otherwise.  We  must  be  told  on  what  ground,  in  reference  to 
the  state  of  the  funds,  we  should  delay.  As  to  Lord  Breadal- 
bane's  telling  us  he  has  not  decided  on  colUting,^look  through 
the  whole  proceedings,  and  then  say  if  he  has  not  had  both 
ample  time  and  opportunity. 

Lord  Memdowbank  entirely  concurred.  It  was  stated  as 
matter  of  fiict,  that  in  England  Lord  Chandos'  contract  of  mar- 
riage could  be  reformed.  All  that  was  considered  when  the 
judgment  of  this  Court  was  appealed  from  ;  and  when  he  told 
Che  House  of  Lords  that  documents  had  been  recovered  which 
instructed  that  the  marriage-contract  should  have  contained  all 
necessary  clauses  to  exclude  Lady  Chandos'  daim  to  legitim, 
the  Lord  Chancellor,  considering  the  nature  of  the  pleadings 
and  the  issue,  thought  there  was  no  ground  for  delaying ;  and 
Lord  Breadalbane  now  comes  here,  and  asks  us  to  stay  pro- 
ceedings till  his  Chancery  proceedings  end.  We  cannot  do 
this. 

Lord  MedmfH,  entirely  concurred. 

Their  Lordships  then  granted  interim  decree  for 
£70,000,  as  ^craved. 

For  the  Petitioner,  Solicitor- General  (Cuninghame),  Ivory ; 

Gibson- Craigs  and  Co.,  Agents For  the  Marquis  of  BreadaU 

bane,  Rutherfurd,  Baillie;  W.  B.  Campbell,  W.S.,  Agent.-^ 
For  the  TnuteeSj  Dean  of  Faculty  (Hope),  Outram ;  Darid- 
sotts  and  Syme,  W.S.,  Agents. — [J.D.M.] 

22^  November  1836. 
Second  Division. — (J.D.M.) 

No.  41.— John  Parish,  Stupender,  v.  The  Maois- 
TBATES  OF  Annan,  Respondents. 

Town-Clerk  —  Public  Office  —  Possessory  Judgment — (\,) 
Where  a  party  was  appointed  conjunct  town-clerh  for  a  period  of 
fivejfears — Held  not  competent  for  the  Town  Council  to  remove 
him  from  hii  office  summarily,  and  without  cause  assigned,  at  the 
expiry  of  the  five  gears  ;  and  that,  in  a  suspension  and  interdict 
at  his  instance,  he  was  entitled  to  the  benefit  of  a  possessory 
judgment.  (2.)  Question,  whether  any  appointment  of  a  town- 
elerk,  previous  to  the  Statute,  3  and  4  WilUam  IV.  chap.  77, 
is  legal,  which  is  not  ad  ritam  aut  culpam ;  and  whether  att 
emeh  appointments,  in  whatever  terms,  are  not  to  be  construed 
as  of  thai  character  f 

In  18299  upon  the  death  of  Mr  Graham,  who  had 
held  the  office  of  town-clerk  of  the^burgh  of  Annan  from 
the  year  1784,  Mr  John  Foot,  who  dming  the  whole  of 
that  period  had  acted  as  depute-clerk,  under  an  ap- 
pointment by  Mr  Graham,  was  elected  conjunct-derk  of 
the  town  along  with  the  suspender.  The  appointment 
was  dated  I6th  April  1829,  and  bore : 

**  The  whidi  day  the  Magistrates  and  Council  being  convened, 
the  Provost  represented,  that  in  consequence  of  the  decease  of 
the  late  Bichard  Graham,  town-derk,  it  became  necessary  to 
elect  a  derkin  his  place ;  whereupon  the  Magistrates  and  Coun- 
cil, considering  that  it  would  be  of  advantage  to  the  burgh  to 
elect  two  clerks,  they,  by  a  majority  of  voices,  elected  and  chose, 
and  do  hereby  elect  and  appoint  Messrs  John  Foot  and  John 
Parish,  writers  in  Annan,  to  be  conjunct  to^vn-clerks  of  the 


burgh  of  Annan  for  the  space  of  five  years  from  and  after  the 
date  hereof,  with  the  usual  salary  of  £3.  6.  8.  yearly,  to  be  paid 
by  the  treasurer  of  the  burgh,  in  the  proportion  of  two-thirds 
thereof  to  be  paid  to  the  said  John  Foot,  and  one-third  thereof 
to  be  paid  to  Mr  Parish ;  and  they  further  authoris.'d  and  em- 
powered the  said  John  Foot  and  John  Farish  to  uplift  and  re- 
ceive the  usual  fees  and  perquisites  attending  the  office  of  clerk, . 
to  be  divided  betwixt  them  in  the  same  proportions  during  the 
foresaid  space  of  five  years ;  and  that  they  accept  of  the  office 
of  town-clerkships,  on  the  understanding  that  an  agreement  be 
made  with  them  as  to  drawing  the  articles  of  roup,  correspon- 
dence, &c.  regarding  the  burgh  business  and  revenue.*' 

From  the  date  of  his  appointment  down  to  1 1th  April 
1834,  the  duties  of  the  office  were,  without  interrupt' 
tion,  discharged  by  the  suspender,  and  his  colleague 
Mr  Foot.  The  suspender  was  in  the  legal  possession 
of  the  principal  Council  Minute -book,  of  the  Register 
of  Seisins  and  of  the  Registenof  Protests,  &c^  and  the 
emoluments  and  fees  had  been  equally  divided  between 
Mr  Foot  and  him. 

By  the  Statute  3d  and  4th  of  William  IV.  c.  76,  the 
right  of  the  election  of  the  Town  Council  is  conferred 
upon  certain  of  the  inhabitants  of  burghs.  Under  this 
Statute,  the  election  of  the  Magistrates  and  Council 
took  place  at  Annan  in  November  1833.  The  suspen- 
der, as  he  had  previously  done,  officiated  on  this  occa- 
sion as  conjunct  town-clerk  when  they  were  chosen, 
and  he  was,  besides,  recognised  as  conjunct  town-clerk 
by  each  of  the  Magistrates  and  Councillors  subscribing 
an  obligation  in  his  favour.  Mr  Foot  did  not  act  on 
the  occasion.  The  suspender  also,  at  various  times, 
acted  and  was  recognised  as  clerk  by  the  Magistracy 
under  the  new  Act.  On  the  4th  April  1834,  "the 
Council  appoint<ed  a  meeting  to  be  held  in  the  town- 
house,  on  Friday  the  11th  instant,  for  the  purpose  of 
electing  a  town-clerk  or  town-clerks." 

In  terms  of  this  appointment,  a  meeting  was  held  on 
that  day,  at  which  the  following  procedure  took  place : 

'*  Bailie  Forrest  moved,  that  the  Council  do  immediately  pro- 
ceed to  the  election  of  two  town-clerks,  which  motion  was 
seconded  by  Mr  Robert  Dickson ;  whereupon  Mr  Farish,  on^ 
of  the  present  town-clerks,  protestedin  the  terms  stated  in  a 
paper  apart,  authenticated  by  the  initials  of  the  Provost.  The 
motion  was  put  to  the  vote  and  carried  unanimously.  Bailie 
Bichardson  then  moved,  that  Mr  John  Foot,  th^  present  senior 
town-clerk,  be  elected  senior  town-clerk  for  the  period  from  tb« 
16th  day  of  April  current,  until  the  day  of  the  annual  election 
of  the  Magistrates  and  other  office-bearers  in  November  1835^ 
with  the  same  share  of  the  salary  and  emoluments  of  office  which 
was  provided  for  him  by  the  minute  of  his  election  in  April 
1829.  This  motion  was  seconded  by  Mr  James  Little,  and 
carried  unanimously.  Bailie  Forbes  then  moved,  that  Mr 
George  Underwood,'  writer  in  Annan,  be  elected  junior  town- 
derk  for  the  same  period,  as  is  before  spediied  in  reference  to 
Mr  Foot,  and  with  the  same  share  of  the  salary  and  emoluments 
of  office  which  was  provided  to  Mr  Farish  by  the  nunute  of 
election  of  April  1829.  This  motion  was  seconded  by  Mr 
James  Little.  Mr  Blacklock  moved,  as  an  amendment,  that 
Mr  John  Farish,  the  present  junior  town-derk,  be  elected  junior 
town-derk  for  the  period  above  specified  as  in  reference  to  Mr 
Foot,  and  with  the  same  share  of  the  salary  and  emoluments 
of  office  which  he  enjoys  at  present  under  the  minute  of  April 
1829 ;  which  amendment  was  seconded  by  Mr  Wdld.  The 
amendment  was  then  put  to  the  vote,*' 

but  it  was  negatived  by  a  majority  of  11  to  4.  Tho 
motion  was  then  put  and  carried  by  the  same  majority, 
and  Mr  George  Underwood  was  elected  junior  clerk 
accordingly,  for  the  period,  and  on  the  terms  spceifiect 
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In  the  motion.  The  suspender  attended  this  meeting, 
and  presented  a  short  written  statement  or  protest,  l)ear- 
ing: 

"  Whereupon  Mr  Faridi,  on  behalf  of  himself,  and  without 
meaning  any  disrespect  to  the  Provost,  Magistrates,  and  Council, 
but  solely  fi'om  a  regard  to  his  own  rights  and  the  rights  of  his 
successors  in  office,  represented  that  it  was  ultra  vire*  of  the 
Couildl  to  remove  the  present  clerks  from  office,  or  to  elect 
others  in  their  place,  as  had  been  estahlished  by  repeated  deci- 
sions of  the  Supreme  Court,  and  particularly  in  ihe  case  of  Simp- 
son r.  Tod  and  others,  17th  June  1824,  the  report  of  which  is 
contained  in  the  third  volume  of  Shaw  and  Dunlop's  Cases,  pp. 
150-1-2.  Mr  Parish  then  read  to  the  meeting,  and  protested 
for  himself  i^^ainat  all  and  any  proceedings  to  which  the  Coundl 
might  either  now  or  hereafter  have  recourse,  with  a  view  to 
deprive  him  of  his  office,  and  that  be  would  hold  the  Magistrates 
and  Council  liable  to  him  in  damages  and  expenses  if  sudi  illegal 
proceedings  should  take  place  ;  and,  kutfy,  Mr  Parish  respect- 
fully declined  writing  any  minute  of  deprivation  or  election,  for 
<the  reasons  above  stated,  and  others  to  be  hereafter  condescended 
on. 

The  nugority  of  the  new-elected  Magistrates  and 
'Council  were  about  to  get  the  minute  extended  and 
aubscribed ;  and,  when  completed,  proposed  to  proceed 
to  deprive  the  suspender  of  his  office»  and  to  instal  Mr 
Underwood,  when  the  present  suspension  and  interdict 
was  raised  on  the  following  grounds: — I.  The  appoint- 
ment  of  a  town-clerk,  or  of  a  conjunct  town-derk,  tea 
royal  burgh,  being  an  important  public  office,  is,  like 
9ther  such  i^pointments,  held  in  law  to  be  one  advitam 
avt  culpam,  2.  Where  such  an  appointment  has  been 
made  under  a  quality  or  limitaticMi,  importing  thai  the 
appointment  is  temporary  or  depend^it  on  the  pleasure 
of  the  Magistrates  and  Town  Council,  such  quality  or 
limitation  is  inefiectual  in  law.  3.  The  suspender  hav- 
ing been  in  the  enjoyment  of  his  office  for  a  course  of 
years  previous  to  the  attend  now  eomplaiQed  of,  made 
lo  interfere  with  him  in  the  ^Mpoise  and  enfoyment  of 
his  office,  the  remedy  of  auiq»ension  and  interdict  is 
competent,  and  the  interdict  granted  in  the  Bill- Cham- 
ber ought  to  be  continued  and  rendered  perpetual. 

The  respondents  contended — 1.  The  8uq>ender  can- 
not competently  try  the  validity  of,  or  set  aside  the 
i^pointment  of  Mr  itbderwood  by  the  (M^eaent  auspen- 
•ion  and  interdict,  that  being  only  con^tent  by  redac- 
tion or  declarator.  2.  The  Magistrates  and  Town  Coun- 
cil were  entitled  to  appoint  Mr  Underwood  conjunct 
town-clerk,  the  term  of  the  suspender's  previous  ap- 
pointment having  expired.  3.  At  least,  the  Magistrates 
and  Town  Council  were  entitled  to  refuse  tore-elect  the 
suspender  on  cause ;  and  the  prior  conduct  of  the  aus- 
pender  constituted  a  sufficient  cause  for  such  refusal. 

«'  The  Lord  Ordinary  (18th  May  1836,)  having  conaidered 
the  closed  record,  and  hovd  parties'  procurators  tiiereon,  and. 
made  a.if1zandum.  In  respect  of  the  express  judgment  of  the 
Court  in  the  case  of  Simpson  v.  Tod  and  otiiers,  June  17,  1824, 
in  the  process  of  advocation  at  the  instance  of  Simpson,  and  in 
respect  that  that  judgment,  which  %vas  pronounced  with  great 
dehheration,  appears  to  the  Lord  Ordinary  to  he  in  conformity 
to  wha(  he  had  always  understood  to  be  a  general  principle  m 
the  law  of  Scotland,  Finds  that  the  suspender^  as  a  public  cSs^r, 
could  not  be  removed  summarily  from  his  situation  ,of  towa- 
clerk,  or  common-derk,  of  the  royal  burgh  of  Annan :  therefore 
suspends  the  letters,  and  continues  the  interdict,  and  decerns, 
•nUiout  prejudice  to  any  action  of  dedarator  which  the  re- 
spondents may  be  advised  to  raise,  and  to  Dhe  defences  thereto, 
as  accords :  Finds  expenses  due,  and  reawts  the  aceoant,  ^vttev 
lodged,  to  the  auditor  to  lie  taxed. 


"  Naie The  Lord  Ordinary  is  clearly  ef  opinion,  that  diere 

is  no  maternal  difference,  in  rq^ard  to  a  pdooesBory  question  of 
this  kind,  between  an  appointment  of  a  derk  nominally  for  one 
year,  or  for  -^ve  years,  or  during  pleasure.  If  there  be  any  dis- 
tinction, tiie  power  of  arbitrary  removal  is  clearest  in  the  htft 
case.  Sot  etill  the  prindple  of  law,  indicated  throughout  aU 
our  books,  that  a  town-derk  of  a  royal  burgh,  as  a  public ^ifBeer, 
holds  generally  his  office  for  life,  and  that  it  must  liewithlhoee 
«4io  think  .that  there  is  an  arbitrary  power  of  removing  him  in 
any  particular  case,  to  show  this  in  a  proper  prooess  of  dedara- 
tor,  was  very  fully  establiriied  in  the  case  -of  Simpson,  referred 
to  in  tlie  interlocutor.  It  is  said  that  that  decision  is  of  little 
weight,  and  the  respondents  endeavour  to  explain  it  away.  The 
Lord  Ordinary  dees  not  know  why  it  should  be  of  little  weight, 
being  the  judgment  of  the  Sapreme  Court  in  a  matter  of  pure 
Scotch  law.  It  was  very  carefully  considered.  The  Lord  Or£- 
dary  knew  it  well  at  the  time,  and  has  ainmely  examined  the 
papers  in  it,  and  tfiere  is  this  very  marked  pomt  involved  in  the 
judgment  in  the  advocation  f which  is  what  the  Lord  Ordinary 
holds  to  bind  him),  that  it  was  pronounced  in  the  question  of 
poaseseion  purely,  waiving  entirely  the  merits  of  the  rednction 
and  Tedarator,  broogfat,  not  by  the  Magistrates,  but  by  Simpson, 
with  a  view  to  a  daim  of  damages,  although  the  terms  of  the 
judgment  in  tiiat  declarator,  pronounced  some  time  after,  are 
also  evceedingly  material  in  the  present  cause.  Having  this 
opinion  on  the  state  of  the  qnestion  as  presented  in  the  suspen- 
sion, the  Lord  Ordinary  does  not  think  that  it  is  necessary  to 
enter  into  the  general  argument  as  to  the  power  of  the  Magis- 
trates to  Teraove  the  suspender.  He  has  understood  it  to  be  dear 
law  in  general,  that  a  town-derk  of  a  royal  buigh  is  not  a  mere 
servant  of  the  town-council,  but  a  public  officer,  having  Tery 
important  duties  to  the  cosRmunity,  and  even  to  the  State,  to 
discharge,  in  which  he  must  hold  himself  as  entirely  Indepen- 
dent of  the  town-coundl.  In  consequence  of  this,  the  general 
law  is,  that  it  is  a  life  office.  Accordingly,  it  did  not  fall,  what- 
ever were  the  terms  of  the  appointment,  even  by  the  disfran- 
diisement  of  the  corporation  of  the  burgh  under  die  did  rules. 
The  respondents  have  aigned  in  this  case,  that  beoaose  the  tenn 
of  the  appoitttBient  was  limited  to  five  years,  the  offiee  eeased, 
ipso  facto,  when  the  period  expired,  and  a  new  appointaimt  be- 
came essential.  But,  if  this  were  sound,  the  consequence  would 
be  very  serious ;  for  if  die  Coundd  had  dismissed  the  suspender, 
and  appointed  no  derk  in  his  place,  it  would  follow  that  the 
burgh  might  have  ceased  to  have  a  clerk  altogether,  and  the 
pttUic  feuichises  of  the  people,  as  well  as  the  moot  important 
interests  of  the  Crown,  the  corporation,  and  the  bufgage  heri- 
tor^ have  been  defeated,  or  essentially  i^^)aired.  The  Lord 
Ordinary  thinks,  that,  from  the  nature  of  fhe  office,  it  could  not 
expire,  ipso  facto,  under  any  terms  of  the  appointment,  which 
raises  at  once  the  peculiarity  in  prindple  whereby  the  posses- 
sory qnestion  seems  to  bim  to  be  ruled.  The  Lord  Ordinary 
has  also  one  observation  to  make  on  the  Statute  of  Sd  and  4th 
Will.  IV.  c.  77.  It  seems  to  him,  that  the  twenty-sixth  section 
of  that  Act  distinctly  recognises  the  previously  understood  law 
of  Scotland  an  this  point.  It  provides,  *  that  it  shall  be  lawful 
for  the  Magistrates  and  Coundl  of  any  such  burgh  or  town  to 
elect  a  town-derk,  for  such  burgh  or  town,  for  one  year.'  Why 
make  this  provision  that  it  shall  be  lawful  so  to  do,  if  It  had  not 
been  wefU  known  that  the  pfevioas  law  held  a  princifie«|>pased 
to  the  legality  of  audi  a  limitation  ?  At  least,  with  such  a  pro- 
vision in  the  Statute-book,  it  must  be  difficult  to  say  that  there 
was  no  previous  law  on  the  subject,  or  that  the  case  of  Simpson 
was  of  no  authority.  But  the  clause  goes  on  more  materially 
to  touch  this  possessory  question :  *  Without  pnejudiee  to  his 
re-eleotion,  and  also  without  prajudioe  to  the  Uwfiil  right  of  any 
existing  town-derk,  in  any  such  burgh  araawn,  to  held  his  office 
of  town-derk,  or  derk  to  the  Magistrates  and  Council,  admtam 
cut  culpam,*  The  Lord  Ordinary  does  not  say  that  this  deter- 
mines that,  in  anv  particular  case,  the  derk  must  hold  his  office 
ad  vitam  aut  cufpam.  But  it  most  manifestly  supposes,  that 
there  may  be  cases  in  which,  notwithstandu^  an  appointment 
for  one  year  (or  for  five  years),  only  now  declared  to  be  lawful, 
the  clei<k  may  be  entitled  to  hold  the  office  ad  vitam  aut  cu^inim. 
It  leaves  it  as  a  case  to  be  tried  and  deterauaed  according  to  the 
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usage  and  ctrcimmtaticet,  1>iit  with  the  strongest  iApUoatioii« 
that  till  a  special  case  be  shown,  the  general  Uiw  previously  was 
against  the  legality  of  such  an  appeintmeitt.  The  difference 
between  the  parties  ihus  being,  by  whona  the  declarator  for 
trying  any  such  question  ought  to  be  brought,  the  Lord  Ordi^ 
nary  is  of  opinion,  that  it  belongs  to  the  respondents  to  do  so,  and 
that  the  suspender  is  still  entitled  to  the  possessory  judgment. 
The  sespender  was  not  removed  on  cause  assigned,  and  there^ 
fore  no  such  question  can  competently  be  raised  in  this  suspen- 


sion. 


The  respondents  reclaimed.     On  advising, 

Lord  Glenlee  thought  the  interdict  ought  not  to  be  recalled, 
until  the  Magistrates  hacl  sscertained  their  rights. 

Lurd  Meadawhaitk  was  of  the  same  opinion. 

Zord  Justice-  Clerk  remarked — It  was  not  neoessaary,  in  a  pro- 
cess of  suspension,  to  go  beyond  the  simple  possessory  question ; 
and  in  this  case  the  Court  had  sufficient  grounds  to  go  on.  Not- 
withstanding the  condition  of  his  appointment,  the  suspender 
undoubtedly  held  a  public  office,  and  upon  the  grounds  the  Lord 
Ordinary  had  assumed,  the  possession  should  be  continued,  leav- 
ing the  respondents  to  try  the  question  in  a  process  of  declara- 
tor. 

Their  Lord^iips  adhered  to  the  interlocutor  of  the 
Lord  Ordinary. 

Suspender's  Authorities (1.)  Howie  v.  Bogle,  27th  June 

1756;  M.  18,126.  Magistrates  of  Porfiir  v.  Adam,  14th  May 
1822;  S.  and  D.,  Vol.  I.  p.  400.  (2.)  Tod  v.  Simpson,  17th 
June  1C24.  Kemp  v.  tbe  Magistrates  of  Irving;  Fol.  DicL 
Vol.  IV.  p.  196 ;  M.  13,136.  Case «f  Schoolmaster  of  Dunsyre, 
1777.  (3.)  Case  of  Collector  of  Supply  of  Lanark,  2d  July 
1747,  noticed  by  Lord  Elcbies  in  a  note  to  the  case.  No.  11  of 
his  Collection,  voce  Public  officer.  See  slso  Lord  Elchies* 
Notes.  Drysdale,  30th  June  1825;  S.  and  D.,  Vol.  IV. 
Abercromby  o.  the  Incorporation  of  'Goldsmiths,  19th  November 
1802. 

Lord  Ordmary,  Moncreiff.-~^c^  Dean  of  Faculty  (Hope), 
H  J.  Robertson;  WilUam Martin,  S.S.C,  Ayent.^AU. Ruther- 
fard,  GraUm  BeU ;  William  Stewart,  W.S.,  Ayent — Mr  Thom- 
son, Clerk [J.D.M.] 


2Ath  November  1 8^. 
First  Division (G.D.F.) 

No.  42. — Ja3CES  Kcitd,  wUh  concurrence  of  V^^iXiLIam 
Keith,  his  Administrator'tn'iaw,  AdvocedorSy  v, 
WiLiaAM  A&CHER,  Respondent. 

Process — Summons — Tutor  and  Curator — Pupil — Expenses — 
Where  a  tMmmimt,  raiaed  im.  mame  of  a  pupU^  with  concurrence  of 
hhfsMher^  and  he  as  admmisiraior-in'Jawfor  the  eon,  concluded 
that  the  defender  ought  and  should  be  decerned  to  make  pay^ 
ment  to  the  vupU  directly,  instead  of  the  ordinary  method, 
where  a  pupil  atd  his  mdmimstrator^in-law  are  pursuers  ;  and 
the  Skeriff  dismissed  the  action,  in  remeet  the  summons  con" 
eluded  for  payment  to  a  pupil,  who  had  no  persona  standi ; 
the  Court  in  an  advocation,  reversing  that  judgment,  f  l.J  re- 
mitted  to  the  Sheriff  to  alter  the  interlocutor  complained  of; 
and,  (2,J  the  advocator  found  entitled  to  costs. 

The  advocator,  Jamee  Keitii,  raised  an  action  before 
the  Sheriff  of  Forfar^rire  at  Dundee,  conchiding  for 
damage*;  against  the  respondent,  lately  his  master,  in 
respect  of  maltreatment  received  at  his  hands  duriiig 
service,  in  his  employment  as  a  herd  boy*  The  sum- 
moos  raa  in  name  of ''James  Keitb,  son  of  William 
Keith,  his  father,  with  concunrence  of  the  said  WIHuun 
Keith,  his  father,  and  he  as  administrator-in-law  for 
his  said  son.'*  The  libel,  after  specifying  the  ground 
of  action,  and  subsuming  the  advocator's  claim  to  dam- 
age, concluded :  ''  Therefore,  the  said  William  Archer, 
defender  (respondent),  ought  and  should  be  decerned 


and  ordained  to  make  payment  and  satiifaotion  to  the 
pursuer  (advocator),  the  said  James  Keith,  of  the  sum 
of  £20  Sterling,"  in  name  of  damages  and  solatium. 
The  ground  of  action  was  denied  by  tbe  defender  (re- 
spondent), who  pleaded — The  pursuer  (advocator), 
James  Keitli,  is  in  pupilbrity,  and  consequently  in- 
capable of  maintaining  the  present,  or  any  action  at 
law.  The  actios,  therefore,  ought  to  have  been  raised, 
not  in  name  of  the  pupil,  with  concurrents  of  his  fa- 
ther, but  in  the  father's  name.  The  Sheriff,  in  respect 
the  summons  concluded  for  payment  to  thie  pursuer 
(advocator),  adnutted  to  be  only  ten  years  of  Sige,  and 
who  in  law  had  no  persona  standiy  snstaxned  the  dilatory 
plea,  and  dismissed  the  action.  The  present  advoca- 
tion was  then  brought,  in  which  the  advocators  pleaded 
•—(1.)  The  ratio  decidendi  assigned  by  the  Sheriff  for 
dismissing  the  present  action  was  totally  untenable; 
in  fact,  it  is  contraty  to  the  best  and  most  express  au- 
thorities, both  in  the  earlier  and  most  recent  practice 
of  the  Court.  (2.)  The  general  practice  in  Scotland 
in  the  cases  -of  pupils  «id  lunatics  having  important  in- 
terests for  disoossion  in  courts  of  law,  has  been  !• 
raise  an  action  in  name  of  the  prindpal  parties,  with 
consent  of  the  tutors ;  'and  the  advocators  have  not 
found  a  single  instance  in  which  such  actions  have 
been  dismissed  as  wrong  or  ineptly  libelled.  (3.)  The 
advocator's  case  being  well  fbanded  on  the  merits,  he 
is  entitled  to  decree  against  the  defender ;  but,  ante 
omnia,  as  an  objection  to  the  instance  was  vexadously 
urged  in  this  case  in  the  Inferior  Court,  it  ought  to  be 
repelled  with  costs,  and  the  cause  thereafter  remitted 
to  the  Sheriff  to  have  a  record  made  if>,  and  the  cause 
discussed  in  oemmon  form. 

Thei«apondent/iloQMM^l.)  That  the  said  James 
Keidi,  being  a  pupil,  has  no  persona  standi  in  judu:io 
to  pursue  an  action  of  the  nature  of  that  brought  against 
the  respondent ;  and  the  summons  in  the  said  action^ 
which  bears  to  be  at  the  said  James  Keith's  instance, 
sets  forth  that  damages  are  due  to  him,  and  concbides 
that  damages  and  expenses  should  be  paid  to  him,  is 
inept,  and  has  been  properly  dismissed  by  the  Sheriff. 
(2.)  That  the  action,  in  the  circumstances  stated,  is 
also  unfounded  on  the  merits,  and  ought  therefore,  in 
any  view,  to  have  been  dismissed,  with  expenses. 

"  5M  March  16S6 The  Lord  Ordinary  having  heard  counsel 

for  the  parties,  remits  to  the  Sheriff,  wiUi  instructions  to  alter 
the  interlocutors  complained  of,  and  to  proceed  in  the  cause  as 
shall  be  just;  finds  the  advocator  entitled  to  the  expenses  in< 
eurred  by  him  tn  this  Court,  suhjeet  to  modification,  and  de- 
osms :  Appoints  an  account  of  said  expenses  to  be  given  in, 
and  remits  to  t^e  andhior  to  tax  and  report. 

**  Note, — The  Sheriff  has  dismissed  this  action  as  incosspetent, 
beeanse  it  is  brougbt  in  die  name  of  a  pupfl,  ^vM  eoneurrenoe 
of  his  fiither  as  his  administrator-iB-law,  instead  of  Mng  broogfat 
in  the  name  or  at  the  instance  of  the  father  idone.  It  is  true 
that  a  pupil  by  himself  has  no  persona  standi  in  .judido,  but  as 
soon  as  his  tutor  or  adminiBtrator  concurs  in  the  action,  the  de- 
fect of  his  nonage  is  supplied,  beOMise  thene  is  a  pursuer  insist- 
ing who  has  a  persona  standi.  In  practice  this  concurrence, 
even  when  given  subsequently  to  the  raising  of  the  action,  oper- 
ates retro,  and  validates  the  pursuit.  Thus,  if  a  pupil  has  no 
tutor  or  administrator,  an  action  nevertheless  may  be  brought 
in  his  own  name,  and  after  it  comes  into  Court,  a  tutor  ad  litem 
may  be  appointed,  with  whose  concurrence  the  action  proceeds ; 
and  it  is  no  objection  that  the  summons  was  raised  and  executed 
in  the  pupil's  name  alone,  and  beibre  any  tutor  «</  Htem  was  ap- 
pointed.    A  fortiori f  therefore,  this  action,  in  which  the  pupil's 
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fiither,  as  his  admiiiistrator-in-law,  concurs  from  the  first,  and 
is  a  party  to  the  summons,  must  be  competent.     See  the  Ded- 

sions,  16th  Jan.  1740;  Johnston 22d  Feb.  1798;  M'Neill. 

But  as  there  has  been  an  unnecessary  departure  from  the  ordi-. 
nary  style,  as  prescribed  by  all  the  formalists  from  DalUs  to 
Darling,  the  Lord  Ordinary  thinks  that  the  expenses  of  process 
found  due  to  the  pursuer  should  admit  of  a  small  modification, 
to  mark  that  the  Court  does  not  approve  of  the  manner  in  which 
the  sununons  is  framed." 

Archer  reclaimed  against  the  interlocutor  generally, 
and  Keith  '<  in  so  far  as  it  finds  the  advocators  en- 
titled to  expenses,  subject  to  modification ;"  and  prayed 
"  to  find  the  advocators  entitled  to  full  expenses,  with- 
out any  modification,  or  to  do  otherwise,"  &c 

At  advising. 

Lard  PrendeiU, — If  there  be  a  valid  discharge  from  the  ad- 
ministrator-in-law  after  payment  is  made,  that  is  all  you  can 
require. 

Lord  Balgray An  action  may  be  raised  in  name  of  a  pupil, 

and  surely  a  conclusion  in  a  summons  for  payment  to  a  pupil  is 
sufficient ;  and  in  this  very  summons,  "  administrator-m-law" 
runs  through  every  part  of  it. 

Rutherfurd  for  respondent. — I  do  not  object  to  the  instance. 
It  is  properly  enough  laid ;  but  the  conclusion  is  not  deduced 
logically,  and  my  dient  has  a  complete  interest  to  object  to  an 
imperfect  summons. 

Solicitor-  General  contended  from  the  following  cases,  that 
the  plea  of  the  respondent  was  unfounded,  for  though  pa3rment 
was  concluded  for  to  the  pupil  himself,  it  was  clearly  intended 
only  as  a  payment  to  him  iub  modo,  with  the  authority  of  his  ad- 
ministrator-in-law.  Balfour's  Practicks,  p.  119;  Mor.  p.  16,221. 
Kilk.  V,  Tutor  and  Curator,  Nos.  1,  3  and  5;  Mor.  p.  16,346. 
Sinclair,  13th  January  1828;  S.  and  D.  6,  p.  336.  Dick,  S. 
and  D.  15th  May  1828.  Duke  of  Bucdeuch;  Mor.  12,575. 
Lord  Seafield ;  1  S.  and  D.,  p.  435. 

Lord  GiUies I  think  the  interlocutor  is  quite  right 

SoUcitor- General, — Yes;  but  I  am  contending  that  these 
authorities  were  of  sufficient  weight  to  guide  a  country  writer 
in  framing  a  summons,  and  that  he  should  be  entitled  to  full 
costs. 

Rutherjurd, — He  is  not  entitled  to  expenses.  He  has  taken 
a  very  erroneous  way  to  Ubel  his  summons ;  and  there  is  no 
style  book  which  contains  any  such  form.  In  doing  so,  he  took 
the  sure  method  of  inviting  the  very  olgection  which  was  raised 
to  this  libel. 

Lord  Bdlgray, — The  interlocutor  is  quite  right. 

Lord  Gillies. — Such  b  my  opinion ;  and  I  am  for  giving  full 
expenses.  .  The  action  was  properly  brought  and  most  impro- 
perly defended. 

Lord  Mackenzie. — There  is  no  objection  to  the  instance,  but 
only  to  the  conclusion.  I  confess  I  think  the  objection  &r  too 
critical  and  flimsy.  I  am  of  opinion  that  the  conclusion  means, 
that  payment  was  to  be  made  idways  with  the  advice  of  the  legal 
guardian.  The  understanding  of  the  summons,  in  my  appre- 
hension is,  that  pajrment  is  to  be  made  always  to  the  guardian 
for  behoof  of  the  pupil.  Yet  supposing  there  was  an  objection, 
what  ground  was  there  for  the  Sheriff  thro^vingout  the  action  ? 
Why  was  there  not  an  order  to  amend  the  libel  ?  That  was 
quite  competent  and  usual.  It  was  most  certainly  unreasonable 
to  dismiss  the  action.  I  think  the  Lord  Ordinary's  interloCu- 
tor,  however,  substantially  right ;  and  the  party  ought  to  be 
found  entitled  to  his  full  expenses. 

Lord  President, — I  am  of  opinion  that  the  interlocutor  is 
quite  right,  except  as  to  expenses.     I  am  for  giving  full  costs. 

Lord  Balgrtof, — I  think  that  would  be  quite  right. 

The  Court  pronounced  the  following  interlocutor : 

"  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  in  so  far  as  it  finds  that  the  expenses  ought  to  be  modified, 
and  find  the  advocators  entitled  to  full  expenses  in  this  Court ; 
remit  to  the  auditor,"  &c. 

Advocators*  Authorities (1.)  Balfour's  Practicks,  p.  119; 

Mor.  p.  16,221 ;  Kilkerran  t^oce  Tutor  and  Curator,  Nos.  1,  3, 


and  5 ;  Mor.  p.  16,346.  See  opinions  of  consulted  Judges  in 
Sindair  v.  Park,  13th  January  1828;  S.  and  D.  VoL  VI.  p. 
336.  Dick  v,  M'Dwham,  15th  May  1828;  S.  and  D.  (2.) 
Duke  of  Buecleuch;  Mor.  p.  12,575.  Lord  Seafidd;  I  Shaw, 
p.  435 ;  et  multis  aliis. 

Lord  Ordinary,  Corehouse.  —  Solicitor-General  (Cuning- 
hame);  Greig  and  Morton,  W.S.,  Agents  for  Advocators — 
Rutherifurd,  Deas;  Brown  and  AGller,  W.S.,  Agents  for  Re- 
spondent  S.,  Clerk [G.D.F.] 


24th  November  1836. 


First  Division (G.D.P.) 

No.  43. — George  Geassib,  Petitioner. 

Poors'  Roll — Process — Multiplepotnding — A.  S.,  16th  June 
1819 — Intimation — Circumstances  in  whick  intimaiion,  before 
applying  for  a  certificate  of  poverty,  was  dispensed  wkh. 

Grassie  applied  for  admission  to  the  benefit  of  the 
•poors'  roily  for  the  purpose  of  enabling  him  to  lodge 
and  prosecute  a  claim  in  a  pending  process  of  multi- 
plepoinding  (Gordon  and  others).  Along  with  his  pe- 
tition he  produced  a  certificate  of  poverty  from  the 
minister  and  elders  of  his  parish ;  but  no  notice  had 
been  given  to  any  party  of  the  day  fixed  for  taking 
his  declaration,  and  consequently  no  execution  of  inti- 
mation, as  required  by  the  Act  of  Sederunt,  I6th  June 
161 9i  was  lodged.  The  clerk  having  mentioned  this 
circumstance  to  the  Court,  it  was  stated,  that  the  pe- 
titioner did  not  know,  and  could  not  possibly  discover, 
all  the  parties  either  who  had  claimed,  or  who  might 
claim  an  interest  in  the  common  fund ;  and,  2diy,  that 
even  if  he  did  know  them,  his  poverty  precluded  the 
possibility  of  giving  notice  to  a  body  of  creditors, 
amounting,  it  was  alleged,  to  a  hundred  in  number. 

The  Court,  in  these  circumstances,  dispensed  with 
the  notification  required  by  the  Act  of  Sederunt ;  but, 
in  pronouncing  the  usual  order,  they 

"  ordain  intimation  on  the  walls  and  minute-book  for  ten  davs, 
of  this  petition,  and  notice  to  the  raiser  of  the  multiplepoind- 
ing. 

Act.  Dingwall;  John  Jopp,  W.S.,  Agent, — ^D.,  Clerk, — 
[G.D.F.] 


>  Claimants, 


24ih  November  \%^^. 
FiBST  Division (G.D.F.) 

No.  44. — John  Thomson  (Cashier  of  the  JRc^ai  Bank 

of  Scotland),  Raiser, 

Miss  C.  L.  Jamieson  and  Others,  Chil' " 
dren  of  the  late  Robert  Jamiesony  W»S,y 
Messrs  Greig  Am>  Morton,  W.S., 
J.  T.  Lyell, 
Miss  Catherine  Christie,  ^ 

Destination — Special —  General —  Settlement — Mortis  Causa 
Deed — Revocation — Process— ^1. J  A  special  destination  (of 
the  liferent  of  bank  stock)  wea  not  revoked  by  a  subsequent 
general  settlement. 

Payment,  Term  of — Bank  Dividend — Dies  cedit  et  non  venit 
— (2.)  nat  a  bank  declaration  of  the  payment  of  a  dividend 
on  stock  does  not  operate  as  a  term  of  payment,  as  at  the  date 
of  the  dechtration,  but  that  the  actual  term  of  payment  must 
arrive  before  payment  is  exigible. 

Process — Summons  of  Constitution — Charge,  General— (^3.J 
Wkere  a  summons  of  constitution  of  a  debt  bore,  that  a  gene- 
ral charge  had  been  given  to  the  representatives  of  a  debtor, 
and,  in  point  of  fact,  the  general  charge  wa»  not  executed  upon 
<>"y  of  them  tiu  after  the  raising  of  the  sumtnons  of  constitu- 
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titm,  wkUk  hore  tke  aUegaium  of  the  reverse — Held  thai  thie 
wp^M  a  competent  form  of  procedure. 
Process — Statute,  4  Geo.  IV.  c.  98 — Executor-Creditor — Con- 
firmatioii — Gazette  Notice — Oath  of  Verity —  Question  raised^ 
Whether  it  is  necessary  and  imperative,  in  terms  of  4  Geo.  IV. 
c.  96.  for  a  party  expeding  cot^irmation  as  executor-creditor, 
to  give  notice  in  the  Gazette,  after  the  application  has  been 
made  ;  and  whether  an  oath  of  verity  of  the  debt  is  required 
by  the  Statute? 

The  late  Robert  Jamieson,  the  grandfather  of  the 
claimants.  Miss  C.  L.  Jamieson  and  others,  by  his  deed 
of  settlement,  dated  12th  January  1796,  conveyed  to 
his  wife,  the  late  Mrs  Catherine  Lockhart,  for  the  term 
of  her  natural  life,  and  after  her  decease,  to  his  daugh- 
ter, Margaret  Jamieson,  afterwards  spouse  of  Alexan- 
der Kinnear,  Esq.,  banker  in  Edinburgh,  and  to  Robert 
Jamieson,  W.S.,  his  son — ^the  father  of  the  claimants — 
equally,  and  to  the  survivor  of  them  for  the  term  of 
their  natural  lives,  for  their  liferent  use  allenarly,  and, 
after  thdr  decease,  to  the  children  to  be  lawfully  pro- 
created of  their  bodies,  per  capita^  equally  among  them 
in  fee,  all  and  whole  £4166.   13.  4.  Sterling  of  the  ca- 
pital stock  of  the  Ro3ral  Bank  of  Scotland,  with  the 
whole  profits  and  dividends  thereof.    The  grandmother 
of  the  claimants  died  shortly  after  her  husband,  in  1808, 
when  Mrs  Kinnear,  the  aunt  of  the  claimants,  and  the 
late  Mr  Jamieson,  their  father,  became  entitled  to  the 
liferent  of  the  above  bank  stock,  in  equal  shares.    The 
aj&irs  of  Mr  Jamieson,  the  father  of  the  claimants, 
having  become  embarrassed,  he  was  under  the  necessi- 
ty, in  July   1814,  of  executing  a  conveyance  of  his 
whole  property  and  effects  in  favour  of  Mr  William 
Scott  Moncrieff,  accountant  in  Edinburgh,  as  trustee 
for  his   creditors.     By  a  supplementary  trust-deed, 
dated  26th  July  1814,  he  specially  assigned  and  con- 
veyed to  Mr  Scott  Moncrieff,  as  trustee  foresaid,'  his 
liferent  right  and  interest  in  the  capital  stock  of  the 
Royal  Bank  of  Scotland,  and  he  empowered  him  to 
sell  and  dispose  of  it.     The  stock  was  increased,  un- 
der the  arrangements  of  the  Bank,  to  £6260  Sterling ; 
and  Mr  Scott  Moncrieff  exposed  to  public  sale,  on  the 
5th  June  1822,  Mr  Jamieson's  liferent  right  to  the  one- 
half  of  the  capital  stock,  and  also  his  contingent  right 
to  the  other  half,  in  the  event  of  his  surviving  his  sister, 
Mrs  Kinnear.    At  the  sale,  Mrs  Kinnear  became  the 
purchaser,  at  the  price  of  £1550  Sterling.     In  conse- 
quence of  this  sale,  Mr  Scott  Moncrieff,  with  the  con- 
sent of  Mr  Jamieson,  his  constituent,  executed  a  con- 
veyance, whereby  he  transferred  and  made  over  to  and 
in  favour  of  the  said  Mrs  Margaret  Jamieson  or  Kinnear, 
and  her  assignees, 

"  and  ftiliDg  her  by  death,  without  having  assigned  or  convey- 
ed the  premises,  then  to  the  said  Robert  Jamieson,  writer  to 
the  Signet,  during  all  the  days  of  his  life,  from  and  after  the 
death  orthe  said  Mrs  Margaret  Jamieson  or  Kinnear,  in  case  of 
her  death,  without  having  executed  any  such  assignation  or  con- 
veyance ;  but  always  with  and  under  the  dedaraticAis  and  pro- 
visions hereinafter  inserted,  so  far  as  regards  the  above  destina^ 
tion  in  &vour  of  the  said  Robert  Jamieson — all  and  whole  the 
liferent  and  eventual  liferent  right  and  interest  formerly  belong- 
ing to  the  said  Robert  Jamieson,  and  afterwards  to  me,  as  trus- 
tee for  behoof  of  his  creditors,  as  aforesaid,  in  the  said  sum  of 
£6250  Sterling  of  the  capital  stock  of  the  Royal  Bank  of  Scot- 
land, so  vested  in  the  said  Robert  Jamieson  and  Margaret  Jamie- 
son, equally,  and  survivor  of  them,  for  their  liferent  use  allen- 
arly, in  tenns  of  the  said  bond  of  provision  and  settlement 
executed  by  the  said  deceased  Robert  Jamieson,  their  father, 


as  before  mentioned,  and  whole  dividends,  profits,  or  emolu- 
ments due,  or  to  become  due,  and  payable  from  the  said  capital 
stock,  during  all  the  days  of  the  said  Robert  Jamieson's  life, 
commencing  from  and  after  the  said  25th  day  of  December  1821, 
in  so  far  as  regards  the  one-half  of  the  said  capital  stock ;  and 
from  and  after  the  day  of  the  decease  of  the  said  Margaret 
Jamieson,  in  so  far  as  regards  the  other  half  of  the  said  capital 
stock,  in  the  event  of  the  said  Robert  Jamieson*s  surviving  her, 
with  power  to  the  said  Mrs  Margaret  Jamieson  or  Kinnear,  and 
her  assignees ;  aiid  failing  her  by  death,  without  having  exe- 
cuted any  assignation  or  conveyance  of  the  premises,  with  power 
to  the  said  Robert  Jamieson  to  procure  their  respective  rights 
and  interests  in  the  liferent  of  the  said  capital  stock,  tranifer- 
red  in  the  books  of  the  said  Royal  Bank  in  their  own  names 
respectively ;  and  also  to  uplift  and  discharge  the  whole  divi- 
dends and  profits  due  on  the  said  capital  stock,  from  and  since 
the  25th  day  of  December  1821,  and  which  may  become  due 
thereon  in  all  time  thereafter,  during  all  the  days  of  the  life  of 
the  said  Robert  Jamieson,  as  aforesaid,  in  the  same  manner  as 
I,  as  trustee  foresaid,  might  have  done,  before  granting  hereof, 
or  as  die  other  proprietors  of  the  stock  of  the  said  Royal  Bank 
are  allowed  to  do,  in  terms  of  the  regulations  of  the  said 
Bank." 

It  was  expressly  provided, 

"  that  the  said  destination  of  the  said  lifierent,  and  eventual  life- 
rent right  of  the  said  capital  stock  of  the  said  Royal  Bank, 
hereby  conceived  in  favour  of  the  said  Robert  Jamieson,  in  the 
event  of  his  surviving  the  said  Mrs  Margaret  Jamieson  or  Kin- 
near, his  sister,  without  her  having  executed  any  conveyance 
thereof  to  the  prejudice  of  such  destination,  shall  be  merely  for 
his  liferent  use  only,  and  strictly  of  an  alimentary  nature ;  and, 
accordingly,  it  is  hereby  expressly  provided  and  declared,  that 
it  shall  not  be  in  the  power  of  the  said  Robert  Jamieson  to  sell, 
dispose  of,  burden,  or  affect  with  debt,  his  said  liferent  right 
and  interest  in  the  said  Royal  Bank  stock  hereby  conveyed, 
neither  shall  his  said  liferent  interest  be  in  any  manner  arrest- 
able or  otherwise  attachable  by  his  creditors,  or  in  any  other 
way  subjected  to  or  liable  for  lus  debts,  deeds,  or  engagements^ 
and  all  deeds  of  conveyance,  or  for  affecting  or  burdening  the 
said  liferent  right  which  may  be  executed  by  the  said  Robert 
Jamieson,  as  well  as  all  arrestments  or  other  diligence  to  be 
raised  and  executed  by  his  creditors,  in  prejudice  of  the  above 
declaration,  shaU  be,  and  are  hereby  declared  to  be  void  and 
null,  to  all  intents  and  purposes,  in  the  same  manner  as  if  such 
deeds,  engagements,  or  diligence  had  never  existed." 

On  20th  August  1822,  about  two  months  after  Mrs 
Kinnear  had  paid  the  price  of  the  foresaid  purchase, 
and  had  received  the  disposition  and  conveyance  above 
mentioned,  she  executed  a  disposition,  assignation,  and 
deed  of  settlement,  whereby,  for  the  love,  favour,  and 
affection  which  she  had  and  bore  to  the  several  persons 
after  named,  she  assigned,  disponed,  and  made  over  to 
her  brother,  Mr  Jamieson, 

'*  but  in  trust  always,  and  for  behoof  of  the  persons  after  men- 
tioned, all  and  sundry  goods,  gear,  debts,  and  sums  of  money, 
heritable  as  well  as  moveable,  presently  belonging,  or  resting- 
owing  to  me  by  any  person  or  persons,  by  bond,  bill,  decree, 
account,  or  otherwise,  together  with  all  household  furniture,  or 
other  moveables,  of  whatever  kind  or  denomination,  which 
shall  belong  to  me  at  the  time  of  my  decease,  with  the  whole 
writs  and  evidents  which  shall  belong  to  the  same,  dispensing 
with  the  generality  hereof,  and  declaring  the  same  to  be  as 
valid  and  effectual  as  if  every  sum  and  subject  belonging  to  me, 
had  been  herein  specially  made  over,  but  that  in  trust  always, 
and  that  for  behoof  of  Catherine  Lockhart  Jamieson,  &c,  (the 
claimants,)  my  nieces  and  nephews,  and  survivors  of  them  per 
capita,  equally  among  them,  on  their  attaining  majority  respec- 
tively." 

It  was  averred  that  Mrs  Kinnear  never  made  any 
transfer  in  the  Bank  books  of  the  stock  so  conveyed 
by  the  trustee,  and  that  it  stood  in  the  books  of  the 
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Rank  as  it  had  done  inihe  Hfetitne . of  her  Ikther,  \ln 
cTtginal  testator.  After  Mrs  Kiimeaifs  death,  the 
bankrupt  had  it  transferred  to  himself  in  liferent,  in 
the  Bank  books,  rn  virtue  of  the  destination  contained 
in  the  conveyance  to  himself  by  the  trustee ;  and  at 
the  time  of  his  death,  his  nanie  appeared  in  the  books 
of  the  Bank  »  iii^nter ;  and  tejkmng  his  lifetime  he 
contiimed  to  draw  1^  dividends,  excepting  those  which 
were  oirU^tanding.  The  children,  the  claimants,  laid 
no  clsdm  to,  and  did  not  draw  any  part  of  the  divi- 
dends accruing  after  Mrs  Kinnear^s  death.  Mrs  Kin- 
near  died  on  &e  2d  January  1623,  witiiout  leaving  any 
children,  whereby  1^  lAaknaiits  beemie  entitled  to  the 
fee  of  Ifhe  bank  !ftock. 

At  the  date  of  the  above  trust-disposition  and  settle- 
ment by  Mrs  Kinnear,  her  brother,  Mr  Jamieson,  was 
in  bankrupt  circumstances,  his  crecMtors  having  only 
TCKSeived  a  small  dividend  from  his  estate,  and  having 
never  granted  acny  discharge  of  his  debts.  Neither 
Miss  C.  L.  Jamieson,  nor  any  of  the  other  children, 
were  confirmed  executors  to  their  father  (and  they 
were  further  denied  to  be  creditors  of  him),  but  hav- 
iBg  Attained  majority,  they,  in  virtue  of  Mrs  IQnnear^s 
deed  of  settlement,  daimed  to  be  preferred  to  the  whole 
fund  in  medio. 

Various  disputes  liaving  occurred  between  certain 
creditors  of  the  late  Robert  Jamieson  and  his  children* 
in  regard  to  the  right  to  the  fsnd  tii  medioy  which  con* 
idsted  of  certain  dividends  of  stock  of  the  Royal  Bank 
'fif  Scotland,  not  uplift:ed  during  the  lifetime  of  Mr 
«}amieson,  a  multiplepoinding  was  brought  to  try  the 
validity  of  the  several  claims.  In  that  process  the  fol- 
lowing creditors  sippesared : 

Miss  €2iristie^-~Jamie80D,  who  had  become  foank- 
nqpt  in  1814,  was,  as  staited  by  the  claimant,  indebt* 
ed  to  her  in  the  sum  of  £1403,  conform  to  accounts 
Jnroduced,  and  further,  in  the  interest  thereof  from 
1811.  Under  Jamieson's  trust-deed  she  had  been 
ranked,  and  was  paid  by  the  trustee  in  1824*  a  divi- 
dend of  £472,  leavipg  a  considerable  balance  of  the 
principal  of  £1403  still  due,  and  for  which  she  now 
claimed  on  the  fund  in  medio.  By  Mr  Jamieson's 
marriage-contract,  he  had  provided  his  wife,  this  claim- 
ant's sister,  in  a  jointure  of  £150,  and  a  Uke  sum  in 
name  of  mournings.  His  widow  survived  him,  and 
became  entitled  to  £150,  being  two  terms'  payment  of 
the  jointure.  To  that  sum  Miss  Christie  obtained  lishi 
by  assignation,  as  well  as  to  the  sum  of  £150  provided 
in  name  of  mournings  and  aliment.  She  had  likewise 
obtained  right  by  assignation  to  a  claim  for  certain 
sums  advanced  by  Robttt  JamiesoQ,  junior,  W.S.,  the 
deceased's  son ;  viz.  of  £150  for  faneral  enlarges  and 
expenses,  and,  besides,  a  claim  fbr  the  amoant  of  ser- 
vants' wages  and  medical  attendance  during  the  laist 
Slness, — all  of  which  had  been  defrayed  by  the  de- 
ceased's son,  and  the  claim  therefor  transferred  to 
Miss  Christie  by  him,  to  i^perate  her  relief  against  the 
estate.  On  21st  January  1834,  she  obtained  decree^ 
eepuHoniu  ctrnMy  before  the  Court  of  Session,  against 
the  claimants,  the  children  and  representatives  of  the 
late  Robert  Jamieson;  and  on  8th  March  1834,  she 
stated  that  she  expede  a  <H)nfirmation,  as  execut(M*-cre- 
ditor,  before  the  Sheriff  of  Lanarkshire,  of  the  dividends 
flmniiig  the  fund  in  medio. 


Mr  LydD,  claimant. — The  baiBkni|A  had  beootne  ad- 
debted  to  the  father  of  the  i^fsiutttft,  Mr  Lydl,  in  con- 
sequence of  various  transactions  between  the  parties. 
The  amount  thereof  was  ascertained  by  Jamieson's  trus- 
tee to  amount  in  1 814,  when  the  bankruptcy  toolc  place, 
to  £2205*  Besides  the  debt  now  mentioned,  the  late  Mr 
Ly«ll  became  the  creditor  of  Mr  Jamieson,  «s  his  cau- 
tioner, in  a  process  of  suspension  raised  by  Mr  Jamie- 
•dn  again^  a  charge  of  hoRiiiig  givtn  kkH  by  the  late 
Mr  Obristfe  of  Forckmnhome,  his  wlTe^  vncfe.     The 
process  was  long  litigated,  both  in  die  Oomt  of  Session 
and  in  the  Home  q€  Lords,  and  vilis  decided  agunst 
the  vnpender,  Mr  Jaarieson,  agBkuA  w^iom  and  Mr 
Lyell,  as  his  caortdoner,  decreet  was  pronoonced  for 
£1063.  14.  4.  of  prhieipal,  and  £11^  13.  If.  of  ex- 
penses, besides  interest  from  1st  July  1814.     There- 
after, in  March  1829»  there  was  paid  by  Mr  Lyett  to 
Mr  Christie  and  his  trustees  the  ram  of  £l6SSy  which, 
with  interest,  beii^  £541,  amoiuiited  in  aH  to  £2098. 
On  payment  of  the  simve  past  of  the  debt,  Mr  Lyeli 
received  from  the  trustees  of  Mr  Christie,  on  27th  and 
2dth  Ifech  1829)  a  discharge  and  assignation,  narrat- 
ing the  process  of  suspension,  the  bond  of  casrtion 
granted  by  Mr  Lyell,  die  decree  pronounced  in  the 
process  of  suq^nsion  in  the  Court  of  Session  aiid  in 
the  House  of  Lords,  the  pa3rmentB  made  by  the  said 
George  Lyell ;  and  tha«fore  conveying  to  him  the  de^ 
cree  against  Mr  Jamieson,  obtained  in  the  su^ension, 
and  siirrogating  him  in  the  right  of  the  cedents  in  the 
premises,  to  the  extent  of  the  sums  paid  by  hinft,  to  the 
efiect  that  he  might  operate  his  relief  frcnn  Jamieson. 
Lydl  raised  letters  of  homii^  and  arrestment  on  the 
assignation,  which  were  dated  and  signeted  19th  June 
1829,  in  virtae  of  which  Mr  Jamieson  was  diarged,  on 
23d  June  1829,  to  make  payment  of  the  sums  therein 
contained.     This  charge  being  disobeyed,  Lyell  pro- 
ceeded on  the  above  warrants  to  attach  by  anestmeats 
Jamieson's  interest  in  the  fund  in  medio.     Under  the 
warrant  contained  in  the  letters  of  homing  and  airest- 
nent,  Lydl's  father  used  arrestments  in  execution,  on 
7di  October  1829,  in  the  hands  of  1^  Thomson,  cashier 
of  the  Bank,  of  the  dividends  due  to  Mr  Jamiescm. 
Similar  arrestments  were  afterwards  used  by  die  claim- 
ant's father  on  30th  November  1830, 7th  J^sne  and  29di 
November  1831.    He  craved  to  be  preferred,  primo 
hooy  to  the  whole  fbnd.    The  claimant,  as  representa- 
tive of  his  father,  expedfs  a  confirmalion  before  the 
l%eriff  of  Lanailtshire,  as  executor-creditor  of  the  bank- 
mpt,  on  2d  April  1835.    Lyell  objected  to  Miss  Qiris- 
tie's  claim, — that  the  documents  produced  in  support 
a£  her  claim  were  not  admitted  to  be  hoksjgraph  of  Mr 
Jamieson,  and  they  were  not  in  the  foitn  of  doqneted 
seccounts,  nor  otherwise  probative.    They  referred  to 
a  bond  of  which  the  claimant  had  given  no  account, 
and  the  period  of  the  vicennial  prescription  had  more 
than  elapsed  since  their  date.     The  alleged  disburse- 
ments for  the  funeral  e^qpenses  were  exorbitant,  with 
reference  to  the  insolvent  circnmstanoes  in  which  Mr 
Jamieson  died. 

Messrs  Greig  and  Morton. — They  raised  an  action 
in  August  1832  against  the  bankrupt  for  payment 
of  an  account  of  £93,  incurred  for  pro&ssional  charges, 
which  was  remitted,  in  t^tns  of  the  Act  of  Sede- 
runt, to  the  attdit<»>  to  be  taxed  on  4th  December  there- 
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afl«r.  On  tiie  7th  of  that  naoath  Jamieson  di«d.  On 
the  dep«Ddence  ot  the  action  aboTe  mentioned,  at 
the  iastance  of  the  G]Bxmaut&  against  IVir  Janiieson,  the 
claimanta^  on  the  22d  August  1832,  used  arrestments 
in  the  han^s  of  the  Royal  Bank,  and  of  John.  Thorn* 
son,  theijB  caabier,  to  the  extent  of  £200^  less  or  more» 
mdebtfid  by  them  to  'Ms  Jamieson ;  and  on  the  22d 
November  1832^  they  caused  another  arrestment  to  be 
used,  ia  like  manner,  in  the  hands  of  the  Bank,  for  a 
like  suoL  of  £200.  The  claimants  averred,  that  in 
consequence  of  the  chiidren  of  Mr  Jamieson  haviug, 
in  eommuninga  with  the  claimants^  stated  that  they  in^ 
tended  to  renounce  tlie  succession  of  their  fath^,  as  he 
died  bankrupt,  they  executed  against  the  children  o£ 
Robert  Jamieson  a  summoas.  of  tiiansference  on  12th 
February  lw833i.  in  which  process  decree  transferring 
in  siaiiL  qua  w«afi  pronounced^  and  a.  ranut  of  new  made 
to  the  anditor,.  en  29tb  May  IS33)  to  tax  the  account 
sued  £6r»  The  aeoounl  was  aecocdingly  taxed ;  and*. 
on  19th  June  L833»^  decree  was  pronounced  £or  the 
taxed  aittOHnt,  beiflg  £93*  8..  9n  as  above  condescended 
on^  withi  interest  &om  23d  August.  1832,  the  sum  of 
£19*  n«  !•  aa  the  taxed  expenses  of  process,  and  £1. 
3s.  7-|d.  as  die  dues  of  extract*  The  claimants  were 
confirmed  executorsrcreditops  of  Mr  Jamieson  by  tes- 
tameot-dative^  expede  before  the  Sheriff  of  Lanarkshire- 
on  2d  Apdi  1835.  The  present  claimants  objected  to 
the  claim  for  Miss  Christie^  who  appeared  for  the  first, 
time  in  the  multiplepoinding  in  April'  1 834, — ( 1  •)  That, 
i^uoad  the  debts  said  to  be  due  to  her,  she  was  an  ac*- 
ceding  creditor  to  the  trust  executed  by  the  common 
debtor  in  1814^  and  drew  dividends  to  a  large  amount; 
and  whieh  w^pe  paid  to  her  partly  out  of  the  price  paid 
to  the  tnutee^  by  Mrs  Kinnear,  for  that  very  int^est 
in  the  bank  stock  which  she  now  claimed.  The  said 
tni8tr<ieed  itself  provided,  that  the  acceding,  creditors 
should  not  follow  lorth  any  separate  diligence  against 
the  estate  of  the  deceased.  (2.)  That,  quoad  the  debt 
said  to  be  due  to  her,  as  assignee  of  Mrs  Jamieson,.  the 
coBuaan-  debtQifs  widow,  and  of  Robert  Jamieson,  his 
eldest  son,  both  of  these  parties  had  ample  provisions 
alumde,  independient  o£  their  father  and  husband,  who 
was  bankrupt  and  neither  of  them  at  any  time  made 
any  elaim  upoa  hiS'  estate,  nor  any  appearance  in  die 
present  pcocese.  The  said  aeugnation  was  never  inti»- 
mated;  and  was  posterior  in  date  to  the  ansestments  of 
the  claiinants,  aod^  contains^  en  one  stamp  of  thirty-five 
shilUogpyi  aaparate  and  distiiust  oteims)  vested  ia  and 
assigned  by  separate  and  disttnct  parties.  (30  That 
the  dem«e  of  eenstitutioni  in-  fieLiu)ur  of  Miss  Christie,, 
proceeds  on  a.  summons,  bearing  that  a  general  charge 
had  been  pee viauslyt  raised  and  executed  by  her.  againsIL 
the  cfaildMB  of  thet  said.  Robert  Jamieson^  the  commoa 
debtor ;,  wfaejeiia  the  summons  had  been  signeted  emu 
the  13th»  NGnremhev  1833,  but  the  general  charge  wae 
not  exeeuted  agtdnat  aojt  o£  the  cluLdren  till  the  14th 
November^  and  agikinst  others  of  them  only  on  the  4tli 
December  foUowing.^  (4.)  That  the  said  decree  of' 
censtitution  b^tfs  to  proceed  on  a  renunciation  by  the 
children  of  tiie  said  common  debtor :  whereas  no  re- 
nunciation had  been  executed  by  any  of  them,  except 
Robert  Jamj^oo,  the.  eldest  son,  who  likewise  pretend- 
ed to  renounce  for  his  brothers  and  sisters^  but  without 
having  authority  so  to  do.     That  some  of  the  children 


were  minors,  having  ne  curator  ad  Utem^  and  one  oC 
them  was  a  married  woman,  whose  husband  did  not  re* 
uounce.  (5.)  That  the  confirmation  of  the  said  Miss 
Christie,  as  executrix-creditor,  proceeded  on  an  appli- 
cation, in  her  name,  by  the  said  Robert  Jamieson,  her 
cedent,  and  son  of  the  common  debtor  as  her  manda** 
tory ;  whereas  he  had  no  such  mandate,  and  the  said 
Catherine  Christie  made  no  oath  of  verity  that  the  debt, 
cm  which  confirmation  was  sought,  was  truly  resting- 
owing  to  her  by  the  deceased :  That,  in  order,  never- 
theless, to  carry  through  the  confirmation,  the  said  Ro- 
bert Jamieson  took  the  commission  for  taking  the  exe- 
.  eutor's  oath,,  and  receivinr;  the  inventory,  to  Thomas 
B.  Ferrie,  W.S^  his  partner  in  business.  (6.)  That 
the  application  for  the  said  confirmation  was  made,  and 
(lie  edict  Mgned,  on  12th  February  1834:  ThatEcBn^- 
burgh  Gazettes  were  published  on  the  14th  and  18t& 
February  following,  in  which  net  notiee  was  given  of 
:  the  application,  nor  was  any  notice  given  till  the  Gar 
aette  of  Friday,  21st  February ;  and  on  the  first  Comrt 
day  thereaftcRr  being  February  26th,  the  decree  was- 
carried  through,  and  that  this  was  done  for  the  purpose 
of  keeping  the  claimants  and  othor  creditors  in  igno*- 
ranee  of.  the  proceedings^  The  claimants  accordingly 
raised,  and  there  was  now  depending  a  process  of  re- 
duction of  the  decree  of  constitution  and  decree-dative. 

In  consequenee  of  the  conflicting  questions  between 
the  different  parties,  a  process  of  multiplepoinding  wae 
brought  in  name  of  the  cashier  of  the  Royal  Bank  of 
Scotlandb  On  9th  December  183^1,  &  record  was  pre- 
pared, and  the  ease  ordered  to  the  roll  fat  the  purpose< 
of  being  closed  on  12th  May  1832.  Thereafter,  Mr 
Jamieson  died,  whan  the  psocess  was  transfovredagainst 
his  representatives,  as  stated  by  Mesns  Greig  and 
.  Morton ;  but  this  proeess  was  objected  to  by  the  other 
parties^:  as  having  been  adopted  intra  annum  deUherandL 
The  presoit  proeess  of  multiplepoinding  was  vaised  by 
the  claimants  in  the  name  of  the  Bank  on  13th  Fe- 
bruary 1833,  at  the  same  time  with  the  above-mentioned 
action  of  transference,  being  dated  the  same  day  ;  and 
in  terma  of  the  communings  above  mentioned,  with  Mr 
JanuesoAy  junior,  one  of  the  childnen,  he,,  by  minute^ 
dated  liQtii  April  1833,  held  both  the  trans&nreBee  and 
multiplepoinding  as.  duly  executed  against  himself  and 
his  bieithera  and  sisters^  and  no  objeetuNi,.  it  wa»  aver- 
red, was  stated  to  the  competency  of  the  multiple- 
poinding aahaaria^been  raised  intraawum  deliberandi. 

In  terms  of  the  oondescendence  given  in  by  the  cashier 
(^  ite  Reyal  Bank,  the  holder  of  the  fimd,  itappeanedv 
(L)  That  the*  hita  Robert  Jamieson,.  W^  wa»  \i^ 
rento?  of  £8333.  6*  8.  of  the  capdtaLstoak  of  the  Royal; 
Bank  oiScotland^  the  fee  thereof  being,  by  the' terms 
ofi  tfaoi  tvaoafer,  deehuaed  iwsted  ia  his^ohildren,.  yihQ  are 
dBfonders^ih  this  actiom 

(2.)  Tlie  dividends  outstanding  on;  the  stocky  vis* 

£229.  3.  4b,.whi)eh  was  payable  on  7th  July  ld3L 

£229*  3L  4b,  which  was  payable  on  the  5di  of  January 
1832. 

£229.  3.  4.,  which  was  payable  on  5th  January  1833. 

The  partiee  severally  pleaded : — The  children. — (1.) 
The  claimants  are  not  only  the  fiars  of  the  bank  stock 
in  question,  but  are  also  entitled  to  claim  the  benefit 
of  any  liferent  right  which  the  late  Mr  Jamieson  had 
or  could  have  clsumed  thereto,  in  consequence  of  the 
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sale  and  conveyance  of  the  said  liferent  right,  and  of  the 
trust-deed  and  assignation,  whereby  Mrs  Kinnear  con- 
veyed the  same  to  the  claimants,  or  to  a  trustee  for  their 
behoof.  (2.)  Mrs  Kinnear  not  only  intended  to  convey 
to  the  claimants  the  said  liferent  interest,  purchased 
and  acquired  by  her,  as  above  mentioned,  and  to  de- 
feat and  alter  the  substitution  and  destination  in  favour 
of  her  brother,  contained  in  the  disposition  and  con- 
veyance by  Mr  Scott  Moncrieff,  but  she  has  effectuaUy 
done  so  by  her  trust-deed  assignation  and  settlement, 
which  is  a  general  disposition  conveying  all  her  pro- 
perty and  effects,  of  every  description.  (3.)  Neither 
the  late  Mr  Jamie^on,  who  was  a  mere  trustee  under 
his  sister's  assignation  and  deed  of  settlement,  nor  any 
of  his  creditors  or  representatives,  could  claim  any  be- 
neficial interest  in  any  part  of  the  fund  in  medio.  (4,) 
Such  of  the  arrestments,  founded  on  by  the  otlier 
claimants,  as  were  used  against  Mr  Thomson,  the 
cashier  of  the  Bank,  and  not  in  the  hands  of  the  Bank 
itself,  under  the  corporate  name,  by  which,  in  terms  of 
the  royal  charter,  it  is  to  sue  and  be  sued,  are  inept 
and  ineffectual,  even  assuming  that  the  late  Mr  Jamie- 
son  had  any  funds  which  could  have  been  attached  by 
valid  diligence.  (5.)  Even  on  the  assumption  last 
mentioned,  none  of  the  ^urrestments  founded  on  could 
attach  the  dividend  payable  on  5th  January  1833,  in 
respect  it  was  not  payable  when  these  arrestments 
were  used,  and  that  Mr  Jamieson  died  before  it  was 
payable.  (6.)  Such  of  the  arrestments  as  bear  to  have 
been  left  with  Mr  Thomson,  the  cashier  of  the  Bank, 
in  the  hands  of  a  third  party  at  the  Bank,  and  which 
were  not  given  to  himself  personally,  or  left  at  his 
dwelling-house,  are  inept  and  invalid.  (7.)  The  decree 
of  transference  and  for  payment,  at  the  instance  of 
Messrs  Grreig  and  Morton,  having  been  pronounced  in 
absence,  and  intra  annum  deliberandi,  is  null  and  void ; 
and  this  objection  to  the  decree  may  be  pleaded  by  any 
creditor  of  the  party ;  and  the  decree  being  null,  the 
arrestments  used  on  Uie  dependence  of  the  action  ne- 
cessarily fall.  (8.)  Even  had  Mrs  Kinnear  not  altered 
and  recalled  the  destination  in  favour  of  her  brother, 
still  as  the  same  proceeded  from  her  free  bounty,  and 
declared  that  the  right  given  to  him  by  the  said  desti- 
nation should  not  be  attachable  by  the  diligence  of  his 
creditors,  the  diligence  founded  on  by  the  claimants 
would  be  inept  and  useless. 

Miss  Christie. — (1.)  The  funeral  expenses  being  in 
law  a  privileged  debt,  the  claimant,  as  assignee  of  the 
creditor  yknerartttf  disburser  of  these  expenses,  is  pre- 
ferable to  all  the  claimants  for  the  sums  legally  in- 
cluded within  the  said  privilege.  (2.)  The  liferent  of 
the  bank  stock  in  question  being  a  free  gift  conferred 
by  Mrs  Ejnnear  on  the  late  Mr  Jamieson,  she  was  en- 
titled to  annex  such  conditions  to  the  gift  as  she  thought 
fit,  and  having  declared  in  the  deed,  which  constituted 
his  title,  that  the  same  should  be  purely  alimentary,  and 
neither  assignable  by  him,  nor  arrestable  by  his  credi- 
tors during  his  life,  all  the  arrestments  founded  on  by 
the  other  claimants  having  been  used  during  his  life, 
are  inept,  incompetent,  and  totally  nugatory  and  un- 
availing. (3.)  Any  arrears  of  the  dividends  or  annual 
proceeds  of  the  bank  stock,  which  had  been  declared 
and  become  payable  during  Mr  Jamieson's  life,  but  re- 
mained unupUfted  and  undisposed  of  at  his  death,  did 


not  fall  within  the  terms,  or  the  intent  and  meaning  of 
the  clause,  excluding  the  effect  of  his  deeds,  or  of  dili- 
gence against  him,  but  were  attachable  by  his  creditors 
pro  fit  de  Jure ;  and  the  claimant  having,  in  due  and 
legal  form,  attached  the  same  by  the  confirmation  in 
her  favour  as  executor-creditor  of  the  defunct,  is  now 
entitled  to  the  whole  fund  m  medio  in  preference  to  all 
the  other  claimants.  (4.)  The  arrestments  founded  on 
by  the  other  claimants,  so  far  as  they  were  used  before 
the  dividends  in  question  were  declared,  or  had  become 
payable,  were  inept,  ineffectual,  and  could  carry  no- 
thing. (5.)  All  the  arrestments  founded  on  by  the 
claimant,  John  Thomas  Lyell,  having  been  used  merely 
in  the  hands  of  Mr  Thomson,  the  treasurer,  and  not  in 
the  hands  of  the  Bank  itself,  in  terms  of  the  charter, 
are  inept,  incompetent,  and  totally  ineffectuaL  (6.) 
The  decree  of  transference,  and  the  decree  in  the  prin- 
cipal action  at  the  instance  of  the  claimants,  GSreig  and 
Morton,  on  which  decrees  their  diligence  is  wholly 
founded,  having  been  obtained  against  Mr  Jamieson'iB 
children  within  the  annus  deliberandi,  are,  together 
with  the  arrestments  proceeding  thereon,  illegal,  ineom- 
petent,  and  utterly  null  and  void.  This  objection  may 
be  pleaded  by  competing  creditors.  (7.)  The  claimant 
was  noways  barred  or  precluded,  by  the  dependence  of 
the  present  proceedings,  from  taking  any  legal  measures 
to  secure  a  preference  over  the  other  creditors  by  a 
confirmation  as  executor-creditor. 

Mr   Lyell. — I.   With  reference  to  Mr  Jamieson's 
children:  (I.)  As  the  liferent  of  the  bank  stock  in 
question  all  along  stood  in  Mr  Jamieson's  name  in  the 
books  of  the  Bank,  and  not  transferred  to  any  other 
party,  it  continued  to  be  vested  in  him,  and  attachable 
by  his  creditors.     (2.)  The  deeds  executed  by  Mr  Scott 
Moncrieff,  Mr  Jamieson,  and  Mrs  Kinnear,  supposing 
them  to  have  been  effectual  with  reference  to  the  bank 
stock,  were  intended  to  secure,  and  did  secure  the 
liferent  interest  therein  to  Mr  Jamieson.     (3.)  It  isjut 
tertii  for  these  claimants,  who  do  not  represent  their 
father,  to  maintain  that  his  said  interest  was  not  affect- 
able  by  the  lawful  diligence  of  his  creditors.     (4.)  Such 
was  not  the  import  of  the  destination  in  Mr  Jamieson's 
favour  by  Mrs  Kinnear.     (5.)  In  the  absence  of  any 
party  entitled  to  plead  the  alleged  qualification  of  Mr 
Jamieson's  right,  his  property  must  go  to  satisfy  the 
claims  of  his  creditors,  according  to  the  priority  of  their 
diligence. — ^11.  With  reference  to  Messrs  Greig  and 
Morton:  (1.)  The  claimant's  arrestments  being  both 
prior  in  date  to  those  used  by  Messrs  Greig  and  Morton, 
constitute  an  exclusive  preference  over  the  two  first 
dividends  which  had  previously  become  due  and  been 
declared.     (2.)  Messrs  Greig  and  Morton's  arrestments 
being  the  only  one  laid  against  the  last  dividend,  they 
are  entitled,  it  is  believed,  to  be  preferred  thereto  to 
the  extent  of  their  claims ;  but  the  claimant  is  entitled, 
in  any  view,  to  share  the  balance  with  the  other  claim- 
ants, in  proportion  to  their  respective  claims. — ^IIL 
With  reference  to  the  claim  of  Miss  Catherine  Christie : 
(1.)  Miss  Christie  has  not  proved  that  the  debt  claimed 
as  due  to  herself  individually  by  the  late  Mr  Jamieson 
is  truly  due,  or  such  as  can  entitle  her  to  compete  with 
his  lawful  creditors.     (2.)  In  like  manner,  she  has  fiuled 
to  show  the  validity  of  the  other  claims  which  she  makes 
as  trustee  against  his  estate.    (3.)  The  arrestment  in 


1836.] 


IN  THE  COURT  OF  SESSION,  &c. 


79 


execution  used  by  the  claimant,  followed  by  the  multi- 
plepoinding  in  the  name  of  the  arrestees,  the  final  in- 
terlocutor finding  theni  liable  in  once  and  single  pay- 
ment to  the  parties  therein  called,  according  to  the  re- 
sult of  the  competition,  and  issue  joined  with  Mr  Jamie- 
son  himself  during  his  lifetime,  placed  the  fund  in  ques- 
tion  in  tnanibus  curue^  and  excluded  the  effect   of 
diligence  used  subsequent  to  Mr  Jamieson's  death,  of 
that  fund  as  still  in  his  heereditas  jacena,     (4.)   The- 
arrestments  in  execution  being  complete,  diligence,  so 
far  as  it  could  competently  be  used  and  followed  up 
without  delay  by  proceedings  in  the  multiplepoinding, 
was  not  liable  to  be  defeated  by  the  improper  imposi- 
tion of  the  common  debtor,  or  the  arrestees,  and  the 
accident  of  the  death  of  the  common  debtor  previously 
to  the  time  when  the  effect  of  that  opposition  could  be 
determined.     (5.)  The  confirmation,  assuming  the  com- 
petency of  that  diligence,  is  null,  under  the  Act,  4th 
Geo.  IV.,  unless  it  can  be  shown  that  there  was  a  pre- 
vious advertisement  in  the  Edinburgh  Gazette,  and 
that  it  was  otherwise  regularly  completed.     (6.)  The 
confirmation,  as  being  diligence  intended  to  attach  a 
particular  sulject,  was  incompetently  expede  before  the 
Commissary  of  Lanarkshire,  where  the  debt  in  ques- 
tion was  not  situated.     (7.)  The  cl^m^nt's  arrestments 
were  properly  used  in  the  hands  of  the  manager  or 
cashier  of  the  Bank.     (8.)  Assuming  the  confirma- 
tion by  Miss  Christie  to  be  held  a  competent  proceed- 
ing, and  ex  facie  regular  and  effectual,  the  present  pro- 
cess should  be  sisted  till  the  reduction  at  the  instance 
of  the  claimant  and  Messrs  Greig  and  Morton  is  dis- 
posed of,  or  the  two  actions  should  be  conjoined,  so  that 
the  merits  of  that  diligence  may  be  fairly  ascertained. 
(9.)  The  claimant  has  effectually  attached  the  fund  in 
medioj  assuming  his  arrestments  to  have  been  frustrated 
by  his  confirmation  qua  creditor,  and  he  is  entitled  to 
be  preferred  accordingly.     (10.)  Supposing  Miss  Chris- 
tie's confirmation  to  be  an  effectual  diligence  to  any 
extent,  the  proceedings  in  the  present  process  of  multi- 
plepoinding are,  at  all  events,  with  reference  to  the 
fund  in  medio^  which  she  claims  by  virtue  thereof, 
equivalent  to  a  citation  of  her  as  executrix-creditrix,  at 
the  instance  of  the  present  claimant,  which  must  enable 
the  claimant  to  rank  with  her  pari  passu  upon  that 
fund. 

Greig  and  Morton«^l.)  The  legal  effects  of  the 
deeds  by  which  the  common  debtor^s  interest  in  the 
bank  stock  in  question  was  fixed,  was  such  as  to  make 
Lim  exclusively  liferenter  thereof  from  and  after  the 
death  of  Mrs  Kinnear,  and  the  proceeds  thereof  attach- 
able by  his  onerous  creditors ;  and  even  if  they  were 
not  so  attachable,  the  claimants  would  be  preferable, 
in  respect  of  the  alimentary  nature  of  their  debt.  (2.) 
As  the  arrears  of  the  dividends  in  question,  in  conse- 
quence of  the  common  debtor's  right,  were  in  bonis  ^us 
at  the  time  o^  his  death,  and  as  his  children,  the  claim- 
ants, Miss  Jamieson  and  others,  have  neither  con- 
firmed themselves  executors  of  their  father,  nor  stated 
themselves  to  be  his  creditors,  they  have  no  title  to  ap- 
pear in  the  present  competition,  and  any  objections  to 
the  claims  of  competing  creditors  are  jus  tertii  to  them. 
(3.)  The  daimafit.  Miss  Christie,  cannot  compete  with 
the  present  claimants  on  the  debt  said  to  have  been  due 
to  herself  directly,  in  respect  of  her  accession  to  the 


trust-deed  of  the  common  debtor,  and  of  her  having 
drawn  dividends  from  the  price  produced  by  the  sale 
of  the  fund  now  in  medio  s  and  even  if  her  decreet 
cognitionis  causa  were  held  prima  facie  to  establish  the 
amount  of  the  debt,  it  would  not  establish  that  debt  as 
a  ground  of  preference  or  competition,  free  from  the 
consequences  of  the  said  accession  and  payment.  (4.) 
The  said  decree  of  constitution,  and  the  confirmation 
following  thereon,  cannot  support  the  claim  in  question, 
in  respect  that  no  general  charge  had  been  given  when 
the  summons  was  executed ;  that  the  children  of  the 
deceased  common  debtor  did  not  renounce,  and  that 
the  assignation  founded  on  had  neither  been  executed 
nor  intimated  prior  to  the  claimants'  diligence,  and  was 
in  itself  null  under  the  Stamp  Acts.  (5.)  The  confirma- 
tion founded  on  by  the  claimant.  Miss  Christie,  is  fur- 
ther null,  in  respect  that  it  was  expede,  in  violation  of 
the  4th  Geo.  IV.  chap.  98,  which  enacts,  that  every 
application  for  such  confirmation  shall  be  inserted  in- 
the  Edinburgh  Gazette  '  inmiediately  after  such  appli- 
cation shall  be  made ;'  that  it  was  applied  for  without 
authority  from  the  alleged  creditors,  and  that  the  credi- 
tor did  not  make  oath  to  the  verity  of  the  debt  on  which 
it  proceeded,  as  being  justly  due  and  resting-owing. 
(6.)  In  competitions,  nullities  may  be  proponed  via  ex^ 
ceptumiSy  which  would  otherwise  require  to  be  stated 
in  an  action  founded  thereon ;  and,  at  all  events,  the 
present  process  will  fall  to  be  sisted,  quoad  the  claim 
of  Miss  Christie,  till  the  issue  of  the  pending  reduction 
of  her  decree  of  constitution  and  confirmation  as  execu- 
trix qua  creditrix. 

'*  1 1<^  March  1836 The  Lord  Ordinary  having  heard  parties' 

procurators,  and  contidered  the  process,  finds,  that  the  special 
destination  of  the  liferent  of  the  Royal  Bank  stock  in  favour  of 
the  late  Robert  Jamieson,  contained  in  the  assignation  of  that 
liferent  taken  by  the  late  Mrs  Kinnear,  his  sister,  and  declared 
in  that  deed  to  be  alimentary  in  the  person  of  Robert  Jamieson, 
was  not  revoked  by  the  general  settlement  executed  a  few  weeks 
afterwards  by  the  said  Mrs  Kinnear;  and,  therefore,  in  the 
competition  between  the  creditors  of  the  late  Robert  Jamieson 
and  Miss  Catherine  Lockhart  Jamieson  and  his  other  children, 
repels  the  daims  of  the  said  children,  and  decerns :  Finds  them 
liable  in  expenses,  and  allows  an  account  thereof  to  be  given 
in,  and  to  be  taxed  by  the  auditor.  2(f/y,  In  the  competition 
between  the  claimants,  Greig  and  Morton,  and  Miss  Catherine 
Christie,  finds,  that  the  fund  in  medio  consists  of  certain  divi- 
dends  of  Royal  Bank  stock  falling  due  during  the  lifetime^  of 
the  late  Robert  Jamieson,  in  which  bank  stock  he  had  a  liferent 
interest  declared  to  be  alimentary :  Finds  that  the  said  fund  is 
liable,  in  the^rsf  place,  to  the  charge  of  the  funerul  expcns  s 
of  the  said  Robert  Jamieson,  in  so  fiur  as  the  said  expenses  were 
suitable  and  proper :  Finds  that  the  debt  claimed  on  by  Messrs 
Greig  and  Mortpn,  consisting  of  business  accounts  contracted 
by  the  late  Mr  Jamieson's  agents  for  the  enforcement  or  defence 
of  his  legal  rights,  are  to  be  held  as  alimentary  debts :  Finds 
that  the  debt  of  Miss  Christie,  the  other  claimant,  is  not  a  debt 
of  that  character,  having  been  contracted  before  the  alimentary 
right  was  constituted  in  favour  of  the  late  Robert  Jamieson : 
Therefore,  and  in  respect  of  the  arrestments  used  by  the  said 
claimants,  Greig  and  Morton,  prefers  them  secundo  loco  (and 
after  giving  effect  to  the  above  finding  as  to  the  funeral  expenses) 
on  the  fund  in  medio,  to  the  extent  of  £93.  8.  9.,  with  interest 
from  the  23d  day  of  August  1832.  Lastbf^  In  the  competition 
between  Miss  Christie  and  Thomas  Stewart  Lyell,  in  respect 
that  the  arrestments  used  by  Mr  Lyell  were  not  completed  by 
forthcoming  during  the  lifetime  of  the  common  debtor,  prefers 
the  said  Miss  Catherine  Christie,  in  virtue  of  her  confirinadon 
as  executor-creditor,  in  as  &r  as  her  claim  consii^ts  of  the  debt 
originally  due  to  her,  and  of  the  annuity  assigned  to  her  by  the 
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widow  of  Hobert  Jatoiewn^  and  decerns  in  the  prefrrenee,  and 
for  payment  against  the  raiaers  of  the  multiplepoiDding  accord- 
ingly :  Further,  and  in  regard  to  the  amount  of  the  sum  claimed 
by  Miss  Christie  on  thfthe^d  of  the  funeral  expenses,  and  of  the 
mournings  and  aliment  of  the  widow,  appoints  parties  to  be 
heard :     Finds  no  other  expenses  due,  and  decerns. 

J^ote. — Considering  the  special  destination  of  the  liferent  ere* 
at^d  by  Mrs  Kinnear  in  favour  of  her  brother,  Robert  Jamieson, 
the  object  of  that  destination  being  the  aliment  and  support  of 
her  brother,  and  the  circumstance  of  Mrs  Kinnear  naming  her 
brother  her  trustee  in  the  general  settlement  executed  a  short 
time  after  the  above  special  destination  of  the  liferent,  without 
expressing  any  intention  to  revoke,  the  Lord  Ordinary  thinks 
that  such  intention  is  not  to  be  presumed,  and  that  the  presump- 
tion in  fiiveur  of  the  subsistence  of  the  special  destination,  and 
against  the  implied  revocation  supposed  to  arise  from  the  general 
settlement,  is  much  stronger  in  the  present  case  than  in  many 
of  those  in  which  the  special  destination  has  been  held  by  the 
Court  to  remain  in  force.  The  Lord  Ordinary  has  therefore 
repelled  the  claims  of  the  children  founded  on  that  general  set- 
tlement ;  and  as  those  claims  have  been  brought  forward  in  op- 
position to  lawful  creditors,  and  after  the  opposite  construction 
has  been  adopted,  and  acted  upon  by  all  parties,  ever  since  Mrs 
Kinnear's  death,  be  has  found  them  liable  in  expenses.  In  the 
competition  among  the  creditors,  if  the  debts  had  been  all  of  the 
same  character  in  relation  to  the  funds  in  dispute,  the  Lord 
Ordinary  must  have  been  bound  by  the  decision  in  the  case  of 
Carmichael  against  Mossman  (2d  June  1742),  and  Fleming 
against  Wilson  ^6ch  June  1623),  to  disregard  the  arrestment 
used  by  Messrs  Greig  and  Morton  and  Mr  Lyell,  not  completed 
by  decree  of  forthcoming  in  the  debtor's  lifetime,  in  competition 
with  the  confirmation,  as  executor-creditor,  of  Miss  Christie. 
But  the  claim  of  Greig  and  Morton  is  peculiarly  circumstanced, 
as  the  debt  was  contracted  after  the  constitution  of  the  alimen- 
tary right  for  purposes  which  would  have  supported  it  as  a  pro- 
per alimentary  debt  against  the  late  Mr  Jamieson  himself,  had 
he  been  dainung  the  dividends,  agreeably  to  the  principle  recog- 
nised in  the  late  case  of  Lord  Buchan  against  his  creditors, 
July  11,  1835 ;  the  Lord  Ordinary  has  held  it  entitled  to  a  pre- 
ference over  that  due  to  Miss  Christie,  which  had  been  con- 
tracted before  the  alimentary  right  was  constituted,  and  on  which 
Miss  Christie  had  received  a  £vidend,  arising  in  part,  at  least, 
out  of  the  sale  of  that  very  liferent  which  Mr  Jamieson*s  sister, 
Mrs  Kinnear,  purchased  and  reconveyed  to  him,  under  the  con- 
dition of  its  being  alimentary.  As  Miss  Christie  and  Mr  Lyell 
stand  in  the  same  situation  in  regard  to  the  nature  of  their  debts, 
the  former  must  be  preferred  in  virtue  of  the  preferable  effect 
of  her  diligence.  In  so  &r,  however,  as  her  claim  consists  of 
Mr  Jamieson*s  funeral  expenses,  and  the  aliment  and  mournings 
to  his  widow,  there  still  remains  the  inquiry,  how  far  the 
amount  claimed  was  reasonable  in  the  circumstances  of  the 


case. 
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Against  this  interlocutor  Miss  C.  L.  Jamieson,  &c.  re- 
claimed, praying  the  Court  to  prefer  them  prima  loco, 
or,  at  all  events,  to  that  part  of  the  fund  which  did  not 
fall  due  or  become  payable  till  after  the  death  of  their 
father.  Miss  Christie  reclaimed,  in  so  far  as  she  was 
only  ranked  secundo  loco  to  the  claim  of  Greig  and 
Morton,  and  ceased  to  be  ranked  prima  locOf  and  to 
be  found  entitled  to  expenses  against  them  and  the 
claimant,  LyeiL  He  reclaimed,  and  craved  to  be  pre- 
ferred in  terms  of  hia  claim,  prima  locoy  to  the  whole 
fund,  and  to  be  found  entitled  to  expenses  against  the 
children  and  Miss  Christie. 

At  advising, 

Keay^  for  Miss  C.  L.  Jamieson,  was  heard  in  support 
of  the  first  three  pleas  in  law,  wherein  it  was  main- 
tained that  these  claimants  were  not  only  fiars,  but 
were  entitled  by  the  several  deeds  to  the  liferent  and 
to  exclude  the  creditors  of  Mr  Jamieson  from  claim- 


ing. Reftrence  made  to  the  caae  of  Leitch ;  F.C,  1826, 
and  House  of  Lords,  1829* 

Soluntor^Generai  for  Messrs  Greig  and  Morton, 
maintained,  that  there  was  no  presumption  even  for 
holding,  that  by  that  deed  she  intended  to  revoke  tiie 
liferent  previously  constituted  in  fervour  of  her  brother, 
and  that  there  was  no  express  derogation  in  the  settle- 
ment from  the  terms  of  the  deed  by  Soott  Moncrieff, 
her  brother's  trustee.  Reference  to  Mor.  Diet,  voce 
Presumption,  11,337,  11,351.  Johnston  and  Munro; 
Strachan,  11,356. 

Lord  Balgray The  terms  of  the  special  conveyance  by 

Jamieson's  trustee  are  so  very  express,  I  cannot  think  that  Mrs 
Kinnear  intended  to  revoke  the  li&rent  in  fiivour  of  her  brother. 
I  am  inclined  to  think,  and  it  is  a  question  of  intention  on  these 
deeds,  that  the  judgment  is  right. 

Lord  GiUiet, — I  have  considerable  doubts  in  this  case,  I  con- 
fess. Suppose  that  the  children  had  attained  majority  diuing 
the  lifetime  of  their  father,  and  called  for  payment  of  their  pro- 
visions, which  thev  were  entitled  to  do,  there  would  have  been 
an  end  of  Mr  Jaoueson's  liferent. 

Lord  Prendent. — In  certain  orcttmstances,  I  can  easily  un- 
derstand that  a  general  disposition  will  supersede  a  spedal  desti- 
nadon.  But  look  at  the  deed  by  Scott  MoncriefC  It  ia  said, 
"  and  fiuling  her  by  death,  without  having  assigned  or  conveyed 
the  premises,  then  to  the  said  Robert  Jamieson,"  "  all  and  whole 
the  liferent,"  &c  The  case  appears  to  me  quite  dear.  There 
is  no  revocation  of  this  very  special  conveyance. 

Lord  Mackenzie, — There  is  a  peculiarity  in  this  case,  different 
from  the  cases  cited  for  the  creditors  and  Miss  Janueson,  some 
of  which  are  weak  enough ;  but  I  can  make  out  this  general  pro- 
position from  them,  that  Where  there  is  a  donatio  mortis  cavsa, 
followed  by  a  general  disposition,  the  Court  may  hold,  but  only 
in  strong  cases,  that'  a  special  conveyance  is  derogated  from  by 
the  general  one.  But  not  in  every  case.  The  general  deposition 
here  contains  no  revocation,  so  far  as  I  can  find,  of  the  special 
conveyance  by  Jamieson's  trustees  of  the  liferent  to  Jamieson. 
In  the  cases  cited  for  the  parties,  there  was  some  qualification  of 
the  donatio  mortis  causa.  In  the  conveyance  here,  whidi  is  one 
in  a  very  general  way,  of  all  goods,  gear,  &c.,  no  allusion  is  made 
to  the  previous  conveyance  of  a  liferent  of  the  bank  stocic.  Now, 
under  the  above  general  proposition  of  law  which  we  can  gather 
from  the  books,  I  am  not  inclined  to  hold,  and  certainly  not,  in 
the  special  circumstances  here,  that  the  general  conveyance  can 
carry  the  bank  stock.  Indeed,  when  she  acqufa>ed  right  by  the 
conveyance  of  the  tiustee,  she  conferred  the  right  she  obtained 
in  that  manner  on  her  brother,  whom  she  constituted  her  trus- 
tee. There  is  a  good  deal  of  doubt,  certainly,  in  the  case ;  bat 
I  think  we  may  hold  that  the  general  conveyance  does  not 
derogate  from  the  special  destination  of  the  liferent. 

Lord  Gillies, — I  stated  I  had  great  doubts;  becaiife,  if  the 
children,  on  attaining,  m^ority,  could  compel  their  fether  to 
account,  then  he  had  no  interest  in  the  matter.  It  ia  no  doubt 
determinable,  as  every  case  of  the  sort  must  be,  by  its  circum- 
stances, and  I  am  rather  incUned  to  think  that  there  is  no  suffi- 
cient derogation  from  the  special  conveyance. 

Lord  Piresident, — I  am  of  opinion  that  she  never  had  any  in- 
tention to  revoke. 

The  Court  accordingly  ottered  unanimously  to  the 
Lord  Ordinary's  interlocutor  on  this  point. 

Objection,  that  the  third  dividend  on  the  bonk  stock, 
which  had  been  declared  by  the  Bank  befbre  Mr 
Jamieson's  death,  but  not  payable  till  a  date  which  oc* 
curred  after  his  decease,  was  not  payable  at  the  date 
of  the  declaration,  and  did  not  belong  to  the  children. 

Lord  Gillies, — I  rather  think  that  the  declaration  is  not 
sufficient  to  hold  the  dividend  as  payable  at  the  date  of  the  de- 
claration. It  is  just  in  pari  casu  with  any  declaration  in  a  lease 
which  is  not  enforcible  till  the  period  of  performance  arrives. 

Lord  President, — I  take  the  same  view,  though  I  admit  there 


1836.] 


IN  THE  COURT  OF  SESSION,  kc. 


61 


19  room  for  holding  the  term  of  payment  to  be  part  of  the  de- 
fdaration. 

Lord  Mackenzie. — I  agree  with  Lord  Gillies.  I  cannot  see 
how  it  could  be  drawn  tUl  payable. 

Lord  Bdgrtof. — I  entertain  considerable  doubts  as  to  the 
▼iew  taken  by  Lord  Gillies  in  regard  to  the  third  dividend. 
He  IS  of  opinion  that  the  Act  of  Parliament  ought  to  be  first 
ooBsulted.  In  banking  establishments,  the  declaration  and 
pajrment  of  di¥ideod8  are  regulated  and  specially  pointed  out, 
either  by  the  Act  of  Parliament  which  creates  the  bank,  or  by  the 
charter,  or  by  the  contract  of  copartnery.  The  Seottish  Act 
of  Parliament,  5th  William  III.  1695,  erecting  the  Bank  of 
Scotland,  declares,  "  that  no  dividend  shall  be  made  save  out 
of  the  interest  or  product  arising  out  of  the  joint  stock,  and  by 
the  consent  of  the  adventurers  in  a  general  meeting."  By  con- 
stant practice  in  that  establishent,  and  it  is  believed  in  all  other 
similar  estal^lishm^ts,  th®  dividep4s  have  been  made  half- 
yearly,  mentioned  to  be  ending  at  preoise  dates.  And  the  direc- 
tors who  have  the  management,  after  the  lapse  of  such  half- 
yearly  period,  make  a  minute,  recommending  to  the  next  general 
meeting  of  the  proprietors,  that  a  dividend  at  so  much  per  cent. 
diould  be  made.  Then  the  subsequent  general  meeting  express 
ikew  MfMfni  by  a  regular  minute,  "  that  a  ^vidend  be  made 
out  of  the  ipterest  or  product  arising  out  of  the  jqiqt  stock  for 
the  half-year  ending  on  a  precise  day,  at  a  certain  rate  of 
interest  op  the  capiA  stock  ;'*  and  then  there  i^  a  recoipmen^a- 
tioQ  to  the  court  of  directors  to  fix  the  day  of  payment,  and  the 
tame  is  advertised.  Under  these  circumstances,  if  the  Act 
erecting  the  Royal  Bank  be  conceived  in  similar  terms,  it  is 
evident  th^t  the  existence  and  constitution  of  the  dividend  com- 
menoes  with  the  coiirt  of  4irectQr8,  and  is  reiidered  coinplete  by 
tbe  resolution  and  declaration  of  the  ffenera)  meeting  of  proprie- 
tors. The  dividend  is  declared  for  a  period  that  is  passed; 
consequently,  if  the  liferenter  be  alive  after  the  declaration  of 
tbe  general  meeting,  he  must  have  right  to  receive  such  divi- 
dend when  it  shall  ne  payable.  And  if  he  dies  before  the  divi- 
dend b^eomes  payable,  it  must  pass  to  his  executor,  and  not  to 
the  fiar,  on  the  same  principle  thi^t  any  deb^  cpnstitu^df  hut 
BOt  payable  till  a  future  day,  passes  to  the  creditor's  represen- 
tative^, if  the  creditor  die  before  that  day.  The  dividend  bein^ 
constituted  during  the  e^stence  of  the  liferenter's  right,  is  a 
debt  due  to  the  liferenter,  although  it  is  not  payable  till  a  fiiture 
day.  It  therefore  appears  to  me,  that  the  Act  of  Parliament 
sod  pnetioe  pf  the  Bank  should  be  more  carefully  looked  into 
snd  examined. 

The  fbOowing  interloeutor  was  pronounced : 
[On  Note  for  Miss  Christie.] 

"  Adhere  to  tbe  interlocutor  reclaimed  against,  in  so  fiir  as 
respects  the  two  first  dividends,  but  alter  the  same  in  so  &r  as 
respects  the  third  dividend  on  the  Royal  Bank  stock,  payable 
on  5th  Janiiary  1833,  and  i|nd  that  the  said  third  dividend  be- 
loogs  to  the  childfcfi  of  the  |ate  Robert  Jamie^n,  ^nd  pre£^ 
them  to  the  same  accordingly :  Reca)  the  s^d  interlocutor,  in 
so  &r  as  it  finds  the  reclaimers,  the  children  of  t}ie  sud  Robert 
Jamieson,  liable  in  expenses ;  reserve  consideration  of  the  claims 
for  Greig  and  Morton,  Mr  Lyell,  and  liGss  Christie,  till  the  re- 
lative action  of  reduction  at  the  instance  of  Mr  Lyell  and  Greig 
and  Morton  against  Mis^  Christie  (in  whid)  minutes  of  debate 
We  been  prdere^J  ^^11  p9fpe  ^  ]i)e  ^dyi^ll  *  Quoad  ulfra, 
sdbere  to  the  interlocutor  reclaimed  against,  and  decern." 

Ruikerjwr4y  for  Greig  and  Morton,  was  beard  aa  to 
the  eeofmd  objection, — ^that  the  decree  of  constitution  in 
favour  of  Miss  Christie  proceeded  on  a  summons,  bear- 
ing that  a  gener^  charge  had  been  previously  rained 
aad  executed  by  ber  against  the  children  of  the  said 
Robert  Jsunjeson,  whereas  the  summons  had  only  been 
signetedof  the  same  date  (on  13th  November  1633) 
u  the  sqipiiions  pf  constitution,  but  the  general  charge 
was  not  ^xefcnted  against  any  of  the  children  till  the 
1 4th  November,  and  against  others  of  them  only  on 
the  4th  December  following.    He  maintained  thaty 
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quoad  such  of  the  children  within  the  country,  against 
whom  the  charge  had  been  first  executed,  viz.,  on  14th 
November,  there  was  np  proper  warrant  for  that  step, 
inasmuch  as  though  the  summons  of  constitution  bore 
ths^t  a  charge  was  executed,  yet  it  was  not,  in  point  of 
fact,  executed  at  all  till  the  4th  December  following. 
It  had  been  decided  by  the  Second  Division  of  the 
Court,  9th  July  1829,  case  of  McQueen  v.  Mcintosh, 
(7  S.  and  D.,  p,  982,)  that  the  inducug  of  the  summons 
of  oonstitutiqn  ^d  general  charge  might  run  concurrent- 
ly, which  was  contrary  to  the  previQi:(s  gei^erally  un- 
derstood practice,  and  the  execution  be  given  ^mul  et 
semel  on  both ;  but  if  the  present  objection  were  not 
sustained,  this  would  be  a  point  still  Airther. 

Dean  of  Faculty  contended,  as  the  summons  of  con- 
stitutipn  WAS  signeted  the  same  day  as  the  general 
chi^ge,  that  procedure  was  sufficient ;  for  though  a 
general  charge  was  necessary  to  warrant  the  decree  in 
an  Actipn  of  constitution,  yet  a  charge  was  not  neces- 
sary to  warrant  the  summons.  The  case  of  McQueen, 
instead  of  being  ugainst  this  doctrine,  was  quite  in 
point. 

Jttitherfurd. — Tfiat  might  possibly  be  enough,  if  the 
execution  of  cl^arge  ha4  been  made  against  all  of  the 
defenders.     Such  was  not  the  case. 

The  Court  expressed  an  opinion  hostile  to  the  ob- 
jeptfpn,  wit{i  tbe  exceptiofi  of 

Lord  Muekemzie I  have  very  great  douhts  indeed  that  the 

objection  is  not  well  founded ;  and  I  think,  if  the  Court  accede 
to  Miss  Christie's  view  of  the  matter,  it  will  be  carrying  the 
doctrine  in  M'Queen  and  M'lntosh  a  point  much  further.  I 
cannot  agree  to  it ;  and  I  rather  think  the  objection  well-founded. 
How  can  the  Court  hold  that  a  charge,  not  executed  against  all 
of  the  children,  can  be  a  warrant  for  a  decree  of  constitution 
against  some,  hut  againet  whom  the  charge  has  not  been  exe- 
cuted? ^hy,  the  only  thing  to  be  done  in  a  case  of  this  sort 
would  he,  to  make  the  summons  of  constitution  bear,  that  a 
charge  has  been  executed,  while  in  reality  it  never  has ;  yet,  if 
the  Court  hold  this  pljection  unsound,  the  decree  of  constitu- 
tion would  nevertheless  be  good ;  for  it  humbly  appears  to  me 
that  the  doctrine  of  the  Cpurt  may  be  drawn  this  length,  to 
which  I  am  ^raid  it  goes.  I  am  not  prepared  to  go  that  lengUi ; 
for  the  statement  of  the  summons  here,  cannot  by  any  possibility 
squarp  with  the  facts. 

Lord  President Then  there  could  not  be  a  good  charge 

against  those  beyond  the  jurisdiction  and  those  within. 

Lord  Maeh€mie.T^ye^\  first  complete  your  charge  against 
all  in  the  proper  way,  apd  then  proceed  with  your  summons  of 
constitution. 

f4ord  President If  all*  parties  were  within  the  country,  I 

would  agree  with  Lord  Mackenzie,  but  if  the  smnmons  be  re- 
peated, it  appears  to  me  enough. 

Lard  Qulies,^-!  have  some  difficulty  about  the  matter,  but 
I  am  for  repelling  the  objection. 

Lord  J^afgran  concurred. 

Lord  Mackenzie I  have  very  great  doubts  how  far  this  will 

do  in  practice. 

The  Cpurt  ordered  minutes  of  debate  as  to  the  re- 
Q^ining  point,  wliether  the  confirmation  of  Miss  Cbristie 
lyerie  competently  expede  ?  but  in  regard  to  the  other 
point, 

[Qn  Note  for  LyeU.] 

"  4.dh^r$  tp  the  interlocutor  reclaimed  against,  in  so  fiv  as 
it  repels  the  reason  of  reduction,  grounded  on  the  objection  to 
Miss  Christie's  decree  of  constitution,  as  having  proceeded  op  a 
general  charge  and  summons  irregularly  executed ;  and  before 
ay»swer,  quoad  yUra^  ordain  the  parties  to  make  up  and  inter- 
change, lodge  and  box  miputcs  of  debate,"  &c. 
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Fraser  o.  Lancaster,  1 1th  January  1795.  Sharp  v.  Mackean, 
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December  1757.  (7.)  Massy  and  Others  v.  Smith  and  Others, 
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Authorities  for  Mr  Lyell Erskine,  L  5,  29;  III.  6,  4;  III. 

6,  II.     Instructions  to  Commissaries,  1563,  Art.  26. 

Lord  Ordinary^  Fullerton. — Dean  of  Faculty  (Hope),  Bu- 
chanan, ybr  JIIms  Christie!  Ferrie  and  Jamieson,  W.S.,  Agents. 
— Rutherfurd,  H.  Vy^r,  for  J.  T,  lofeU;  John  Richardson, 

W.S.,  Agent Solicitor- General  (Cunmghame),  John  Russell, 

for  Greigand  Morton,-  Parties  Agents S.,  C2erA.— [G.D.F.J 

25/A  November  1836. 
Second  Division. — (J.D.M.) 

No.  45. — Mrs  Agnes  Forlono,  Purmer,  v.  Tay- 
lor's Executors,  Defenders. 

Marriage-Contract — Clause  — Construction  — Annuity — Condi- 
tion— An  obligation  on  the  husband,  in  a  contract  of  marriage, 
**  to  do  and  perform  all  that  may  be  necessary  and  inatmbent  on 
him,  as  a  subscriber  to  the  Bombay  AGUtary  Fund,  to  secure  to 
his  promised  wife,  in  the  event  of  his  predeceasing  her,  the  bens' 
fit  of  the  pension  or  annuity  payable  from  the  said  fund  to  the 
widow  of  a  subscriber,  according  to  the  ranh  he  holds,  or  shall 
hold  in  the  Company's  army  for  the  time,*'  with  a  stimulation, 
that  in  case  the  pension  or  annuity  should^Jrom  whatever  cause 
except  one,  be  not  available  to  the  wife,  the  husband's  estate  should 
be  liable  to  make  up  the  d^ciency — Held  that,  on  the  second 
marriage  of  the  wife,  which  was  one  of  the  conditional  for* 
feitures  provided  in  the  regulations  of  the  fund,  the  executors 
were  bound  to  make  up  the  d^ciency  ;  but,  2dfy,  That  on  re- 
duction  of  the  rate  of  annuity  by  failure  of  the  fund,  the  eze- 
cutors  were  not  so  bound. 

The  pursuer  was  married  in  1822  to  the  deceased 
Lieut.- Col.  John  Taylor,  of  the  East  India  Company's 
service.  At  the  date  of  the  marriage  her  husband  held 
the  rank  of  a  major ;  but  prior  to  his  death  he  had  at- 
tained that  of  lieutenant-colonel.  After  various  com- 
munings on  the  subject  of  settlements  between  Major 
Taylor  and  the  pursuer's  father,  the  late  Mr  Forlong 
of  Wellshot,  near  Glasgow,  a  formal  marriage-contract 
M'as  executed,  bearing  date  the  2d  August  1822 :  the 
parties  thiereto  being  the  pursuer  and  her  father  on  the 
one  side,  and  Major  Taylor  on  the  other.  By  it  Mr 
Forlong,  under  certain  provisions  and  limitations,  set- 
tled the  sum  of  £3500  on  the  pursuer  and  her  husband 
in  liferent,  and  their  children  in  fee,  the  said  provision 
being  declared  to  be  **  in  consideration  of  which  mar- 
riage, and  of  the  jointure  or  annuity  settled  on  my  said 
daughter,  and  of  the  obligations  undertaken  in  favour 
of  the  expected  issue  of  the  said  marriage."  Major 
Taylor  on  his  part, 

"  hinds  and  obliges  himself,  his  heirs  and  successors,  to  do  and 
perform  all  and  whatever  may  he  necessary  and  incumbent  on 
him^  as  a  subscriber  to  the  Bombay  Military  Fund,  to  secure  to 
his  promised  wife,  in  the  event  of  his  predeceasing  her,  Uie  be- 
nefit of  the  pension  or  annuity  payable  from  the  said  fund  to  the 
widow  of  a  subscriber,  according  to  the  rank  he  holds,  or  shall 
hold  in  the  Company*!  army  for  the  time." 


There  followed  immediately  after  that  obligation  the 
following  stipulations : 

"  And  failing  thereof,  or  in  case  the  said  pension  or  annuity, 
from  whatever  cause,  shall  not  be  available  to  his  promised  wife 
in  the  event  foresaid,  saving  and  excepting  only  through  her 
right  to  and  possession  of  such  separate  funds  as,  by  the  rules 
and  regulations  of  the  said  fund,  would  exclude  her  from  all  be- 
nefit thereby,  then  the  said  John  Tayfor  binds  and  obligea  him- 
self, his  heirs  and  successojs,  to  make  payment  to  the  said  Ag- 
nes Forlong,  his  promised  wife,  in  the  event  of  her  surviving 
him,  of  a  clear  yearly  jointure  or  annuity  equal  to  the  pension 
that  has  hitherto  been  paid  or  shall  be  payable  from  die  said 
fund  to  the  widow  of  a  subscriber  holding  the  same  rank  in  the 
army  which  now  belongs  or  shall  belong  to  the  said  John  Taylor 
at  the  time  of  his  death,*' 

declaring,  that  so  long  as  the  annuity  was  drawn  from 
the  fund,  the  personal  obligation  on  him  should  be 
suspended.  These*  constituted  the  whole  provisions 
made  for  the  pursuer  by  Major  Taylor  in  the  contract, 
which  also  contained  certain  provisions  for  the  chil- 
dren of  the  marriage.  Colonel  Taylor  died  on  the  10th 
September  1828,  leaving  only  one  surviving  child  of  the 
marriage,  a  daughter,  still  in  pupillarity.  Prior  to  his 
death,  Colonel  Taylor  executed  a  last  will  and  settle- 
ment, whereby  he  constituted  the  defender^  his  joint 
executors  in  Britain ;  and  he  bequeathed,  under  certain 
limitations  and  provisions,  his  whole  property  (which 
was  estimated  to  amount  to  £12,000  or  £15,000)  to 
his  child,  and  failing  her  to  his  o^n  sisters.  At  the 
date  of  Colonel  TayK)r's  death,  the  annuity  or  pension 
stated  in  the  regulations  of  the  Bombay  Military  Fund 
as  due  to  the  widow  of  a  lieutenant-colonel,  was  £365 
per  annum,  and  the  pursuer  accordingly  claimed  this 
annuity.  On  making  application,  however,  to  the 
agents  of  the  fund,  she  was  informed  that  a  deduction 
fell  to  be  made  from  the  annuity  of  the  sum  of  £91-  5s. 
yearly,  on  the  ground,  as  alleged  to  the  pursuer,  that, 
by  one  of  the  regulations  of  the  fund,  "  the  annuity 
payable  to  the  widows  of  subscribers  is,  in  all  cases  to 
be  subject  to  a  deduction  equal  to  the  amount  of  Lord 
Clive's  pension,"  and  that  Lord  Clivers  pensioni,  in  the 
pursuer's  case,  amounted  to  the  sum  of  £9 1  •  5s.  There 
was  a  fund  entitled  <<  Lord  Clive's  fund,"  the  regulations 
whereof  stated  the  above  amount  to  be  the  pension  of  a 
lieutenant-colonel's  widow;  but  by  the  same  r^ula- 
tions  it  was  provided,  that  where  the  husband  died 
possessed  of  property  above  the  value  of  £3000,  the 
pension  should  not  be  payable.  In  consequence  of 
her  husband  leaving  a  greater  fortune  than  this  amount, 
the  pursuer  never  received  the  pension  from  Lord 
Clive's  fund. 

In  the  course  of  the  year  1831,  a  farther  reduction 
was  made  on  the  pursuer's  annuity  by  the  directors  of 
the  fund.  It  appears  that  the  resources  of  the  fund 
#ere  not  sufficient  to  pay  the  pensions  which  had 
been  held  out,  and  a  remit  had  been  made  to  Bfr 
Davies  of  the  Guardian  Insurance  Society  in  Lon- 
don, to  investigate  the  subject,  who  reported  <<  that  the 
society's  resources  are  not  adequate  to  provide  for 
the  benefits  held  out  by  the  present  regulations."  In 
terms  of  a  resolution  of  the  directors,  the  annuity  to 
the  pursuer  was  reduced  from  £365  to  £250;  and 
from  this  was  also  deducted  the  alleged  amount  of  Lord 
Clive's  pension.  This  reduction  was  made  in  terms  of 
one  of  the  regulations,  bearing,  that  should  the  fund  at 
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any  period  fall  abort  of  the  demands  upoii  it,  the  direc- 
tors might  make  a  proportional  deduction  from  the  an- 
nuities. This  regulation  was  not  brought  before  the  no- 
tice of  the  pursuer  at  the  time  of  the  marriage-contract. 
The  pursuer  having  applied  to  tlie  defenders,  as  Colonel 
Taylor^s  executors,  to  make  up  to  her  the  deficiency 
arising  out  of  this  Aew  deduction,  they  refused  to  do 
so. 

By  the  marriage-contract,  there  was  no  limitation  of 
the  provisions  secured  to  the  pursuer,  in  the  event  of 
her  entering  into  a  second  marriage ;  but  by  the  regu- 
lations of  tlie  Bombay  Military  Fund,  it  was  provided, 
that  the  pensions  payable  to  widows  should,  in  the 
event  of  a  second  marriage,  cease  during  their  cover- 
ture. And  the  defenders  intimated,  that  in  the  event 
of  the  pursuer's  annuity  from  the  fund  ceasing  by  her 
entering  into  a  second  marriage,  they  would  refuse 
to  make  up  the  annuity  from  the  funds  of  Colonel 
Taylcy.  In  consequence  of  these  refusals  to  admit 
what  me  pursuer  claimed  as  her  rights,  the  present 
action  was  raised,  in  which  she  pleaded-— Thai  under 
the  contract  of  marriage,  fairly  and  rightly  interpre- 
ted, she  became  entitled,  in  return  for  the  onerous 
equivalents  thereby  conferred  on  her- husband,  to  have 
secured  to  her  a  jointure  or  annuity  equal  in  amount 
to  the  pension  payable,  and  expressly  held  out  as  pay- 
able, by  the  Bombay  Military  Fund  at  the  date  of 
the  marriage;  and  so  far  as  there  was  a  deficiency 
from  the  jointure  so  secured,  in  the  sum  at  present  re- 
ceived from  the  fund,  she  was  entitled  to  have  that 
amount  made  up  to  her  from  her  husband's  estate: 
That  the  pursuer  was  further  entitled,  under  the  mar- 
riage-contract, to  have  the  amount  of  this  annuity  made 
up  to  her  from  her  husband's  estate,  in  the  event  of  the 
pension  payable  from  the  fund  ceasing  in  consequence 
of  her  entering  into  a  second  marriage :  the  marriage- 
contract  specially  providing  so,  should  "  the  said  pen- 
sion or  annuity,  from  whatever  cause,  not  be  avail- 
able, saving  and  excepting  only  from  her  right  to 
and  possession  of  such  separate  funds  as,  by  the  rules 
and  regulations  of  the  said  fund,  would  exclude  her 
from  all  benefit  thereby." 

The  defenders  contended — That  the  pursuer  being 
in  full  possession  and  enjoyment  of  all  the  pension  or 
annuity,  which,  according  to  the  existing  rules  and  re- 
gulations of  the  Bombay  Fund,  was  ei&er  due  or  re- 
ceived by  any  other  widow  of  the  same  rank,  any  fur- 
ther claim  by  her  under  the  marriage-contract,  which 
merely  promised  to  secure  her  such  a  pension,  was  un- 
tenable :  That  in  the  event  of  her  incurring  a  provi- 
sional forfeiture  of  her  present  pension  or  annuity,  by 
entering  into  a  second  marriage,  it  must  be  held,  on  a 
fair  construction  of  the  contract,  that  she  had  no  claim 
on  this  account  against  her  husband's  estate:  That, 
generally,  the  pursuer  having  been  secured  by  her  hus- 
band in  the  only  pension  or  annuity  stipulated  in  her 
favour  in  the  marriage-contract,  there  were  no  grounds 
for  the  present  action. 

**  The  Lord  Ordinary  (11th  July  1835,)  having  resumed  con- 
aderatioa  of  the  debate,  with  the  closed  record  and  whole  pro- 
cess :  Finds  that,  upon  a  just  construction  of  the  marriage-con- 
tract libelled,  the  pursuer  is  entitled  (except  in  the  speoal  case 
therein  expressly  excepted)  to  a  free  yearly  jointure  or  annuity 
out  of  the  funds  and  estate  of  her  late  husband,  of  such  an 


amount  as,  along  with  what  she  may  draw  from  the  Bombay 
Military  Fund,  shall  make  up  an  annual  allowance  of  £365, 
and  that  for  all  the  days  of  her  natural  life,  and  whether  she 
shall  or  shall  not  enter  into  any  second  or  odier  marriage ;  and 
therefore  repels  the  defences,  and  declares  and  decerns  in  terms 
of  the  conclusions  of  the  libel :  Finds  expenses  due,  allows  an 
account  thereof  to  be  given  in,  and  remits  the  same  when  lodged 
to  the  auditor  for  his  taxadon  and  report. 

"  Note, — There  is  some  difficulty  in  this  case,  from  the  con- 
sideration that  the  amount  of  provision  from  the  military  fund 
must  have  been  known  to  be  h'able  to  fluctuation ;  and  that  the 
pursuer  would  clearly  have  had  the  benefit,  if  the  rates  had 
been  raised  instead  of  lowered,  subsequent  to  her  husband's 
decease.     But,  considering  the  plain  equity  and  expediency 
(and  consequent  presumption  of  intention)  of  rendering  the 
conventional  jointure  of  a  widow  (for  which  she  had  conveyed 
a  large  tocher,  and  renounced  her  legal  rights,)  in  some  mea- 
sure fixed  and  secure,  the  Lord  Ordinary  can   put  no  other 
construction  upon  the  very  broad  words  of  the  subsidiary  obli* 
gation  of  the  husband,  in  all  cases  *  where  the  pension  shall  not 
be  available,  from  any  cause  whatever,*  to  make  up  the  defi- 
ciency, than  that  they  entitle  her  to  have  it  at  all  times  made 
up  to  the  sum  whidi  the  fund  either  yielded^  or  might  have 
yielded  at  the  period  of  the  husband's  death.     If  it  had-  not  this 
meaning,  it  is  difficult  to  understand  why  it  was  at  all  intro* 
duced :  an^  it  is  obrious  that,  if  not  so  guarded,  the  provision 
might  fluctuate  in  the  most  distressing  manner,  or  substantially 
fail  altogether,  without  the  widow  having  any  resource  what* 
ever.     Take  even  the  case  first  contemplated  for  a  recourse  on 
the  husband's  estate,  and  which  the  defenders  represent  as  most 
favourable  for  their  construction  of  the  whole  clause,  viz.,  the 
case  of  the  widow  having  no  claim  on  the  fund,  in  consequence 
of  the  husband  having  forfeited  all  right  to  it  before  his  death, 
by  neglecting  to  do  what  was  necessary  to  keep  it  vp,  with- 
holding his  termly  contributions  or  otherwise.     Suppose  that, 
in  this  way,  the  husband  had  ceased  to  have  any  interest  in  the 
fund  ten  years  before  his  death,  what  would  then  have  been  the 
claim  of  the  widow  -on  his  private  estate  ?     Would  it  have  been 
for  a  fixed  and  invariable  jointure  or  life  annuity  of  the  same 
amount  as  she  would  have  drawn  the  first  year  of  her  widow- 
hood from  the  fund,  if  she  had  had  right  to  it  ?     Or  to  an  an- 
nuity fluctuating  with  every  variation  in  the  state,  or  regula- 
tions of  a  foreign  fund,  out  of  which  she  was  never  actiudly  to 
receive  anything,  and  with  which  her  husband  had  had  no  con- 
nection for  years?     Even  in  that  case,  the  Lord   Ordinary 
would  decide  for  the  fixed  annuity,  and  would  hold  that,  the 
fund  was  only  to  be  looked  at,  as  the  army  list  was  to  be 
looked  at,  viz.,  in  order  to  ascertain,  by  the  one,  what  rank 
was  held  by  the  husband  at  his  death,  and,   by  the  other, 
what  was  the  amount  then  payable  to  the  widow  of  sudi  an 
officer  from  the  fund.     Those  things  it  would  be  necessary 
to  ascertain,  because  they  were  the  elements  by  which  the 
amount  of  the  life  annuity  out  of  the  husband's  estate  was 
directed  hy  the  contract  to  be  fixed.     But,  except  for  that  pur- 
pose, the  parties  had  nothing  to  do  with  the  fund,  nor  with  its 
past  or  future  fluctuations^     In  the  case  that  had  occurred,  the 
widow  was  to  be  provided  wholly  and  entirely  by  a  jointure 
out  of  the  husband's  estate — and  it  was  only  to  settle  its  amount 
that  a  fimd  with  which  he  had  once  been  connected  was  refer- 
red to.     But,  that  amount  being  once  settled,  her  right  for  aU 
the  rest  of  her  life  was  a  right  to  a  jointure  out  of  property  in 
Britain ;  and  nothing  could  be  more  contrary  to  the  nature  and 
object  of  such  a  provision,  than  to  suppose  that  it  was  to  vary 
with  the  variations  of  a  foreign  institution,  in  which  none  of 
the  parties  had  any  interest — and  that  the  husband's  representa- 
tives were  to  send  out  to  Bombay  every  six  months  before  they 
could  know  with  what  jdinture  his  estate  was  chargeable.     But 
the  actual  case  is  much  stronger ;  for  the  contract  expressly 
provides  that  the  widow  shall  have  recourse  for  a  jointure  on 
the  husband's  estate,  not  only  if  he  fiul  to  do  all  that  depended 
on  him  to  give  her  right  to  the  fund ;  but  if  '  from  any  cause 
whatsoever,  the  said  pension  shall  not  be  available  to  her.' 
Now,  what  pension  is  it  that  is  here  spoken  of?     And  what  is 
meant  by  its  not  being  available?    1*0  the  Lord  Ordinary  it 
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appears  plain  that  it  it  the  pension  payable  to  the  pursuer  at 
the  time  of  her  husband's  death — and  that  it  ceases  to  be  avail- 
able when  more  than  one-half  of  it  is  withheld.     The  defenders 
seemed  chieffy  to  rely  on  the  dause  in  the  eontract,  by  whidk 
the  pension  from  the  fund  is  made  over  'agreeably  to  the  rules 
and  regulations  of  the  said  fund ;'  and  on  the  allegation  that  it 
was  in  acoordmoe  with  one  of  those  regulations  that  its  amount 
had  been  recently  abridged.     Now  the  Lord  Ordinary  is  of  opi- 
nion that  the  rules  and  regulations  here  referred  to,  mean  only 
the  rules  as  to  the  mode  and  manner  of  payment,  the  certificates 
to  be  produced,  the  agents  to  be  applied  to,  ftc,  and  not  condi- 
tions of  restriction  or  forfeiture  of  the  pension  itself;  and  he 
thinks  this  construction  is  confirmed  by  that  which,  at  all  events, 
furnishes  a  conclusive  answer  to  the  whole  defence,  Tii.,  that 
the  dause  binding  the  husband  to  provide  a  jointure,  if  the  pen- 
sion shall  from  any  cause  cease  to  be  arailable,  is  qualified  by 
one  anxious  and  express  exception, — ^which  would  be  altogether 
unmeaning  and  unnecessary  if  the  pension  had  been  understood 
to  be  given  under  the  peril  of  those  rules  and  regulations,  which 
imported  a  contingent  forfeiture  or  restriction.     The  exception 
is,  that,  in  spite  of  the  broad  and  general  words  already  quoted, 
the  husband  shall  not  be  liable  for  a  jointure,  in  the  case  of  the 
pension  not  being  available  to  the  widow,  '  through  her  right  to 
and  possession  of  such  separate  funds,  as,  by  the  rules  and  regu- 
lations of  the  said  fund,  would  exclude  her  from, all  benefit 
thereby ;'  and  it  is  anxiously  provided,  '  diat  saving  and  except- 
ing that  case  only,*  he  shall  be  liable  for  jointure  whenever, 
from  whatever  cause,  the  pension  shall  not  be  available.     Now, 
it  is  utterly  impossible  to  explain  or  account  for  the  indt)duction 
of  these  words,  except  upon  one  of  two  suppositions — ^both 
equally  condusive  in  the  pursuer's  fiivour— either,  first,  that 
tlie  rules  and  regulations  referred  to  in  the  dause  assigning  the 
pension,  did  not  mean  rules  and  regulations  of  this  description 
at  all ;  or  that  they  were  all  meant  to  be  superseded  (except 
in  the  case  specially  excepted,)  by  the  important,  and  the  Lord 
Ordinarv  wiH  add,  most  just  and  necessary  clause,  binding  the 
husband  to  supply,  from  his  own  estate,  what  might  firom  any 
cause  be  actually  defident  in  the  provision.     The  defenders 
aeemed  also  to  maintain  that  the  pension,  though  diminished  in 
amount,  was  in  point  of  fact  still  available  to  the  pursuer, — 
that  it  had  not  been  evicted,  as  they  expressed  it ;  and  that 
though  compensation  might  be  due  for  a  total  privation,  it  was 
not  for  a  partial.     To  the  Lord  Ordinary,  however,  this  seems 
quite  untenable,  considering  the  onerous  and  fiivourable  nature 
of  the  claim  especially.     Suppose  that,  instead  of  being  reduced 
from  £8d5  to  £158,  it  was  reduced  to  £5  or  to  5s.,  do  the  de- 
lenders  really  maintain,  that  in  that  case  the  husband's  estate  is 
10  pay  nothing,  while  it  would  have  been  chargeable  with  a 
jointure  of  £365,  if  the  5s.  also  had  fieuled,  and  it  was  reduced 
to  nothing?     If  the  Lord  Ordinary^  be  right  in  thinking  that 
the  obligation  truly  was  to  seeure  an  annuity  equal  to  the  pen- 
sion as  at  the  husband's  death,  then  it  is  plain  that  the  obliga- 
tion became  prestable,  whenever  any  part  of  that  was  withheld, 
or  when  her  provision  was  diminished,  whether  by  a  third,  or 
a  half,  or  the  whole.     It  is  needless  to  say  aaythin^as  to  Lord 
Clive's  fund,  from  which  it  is  admitted  the  pursuer  never  re- 
ceived anything,  and  to  whidi  it  is  obvious  that  she  never  was 
entitled.    The  aigument,  that  the  pursuer  must  forfeit  all  daim 
on  her  late  husband's  estate,  as  well  as  on  the  fimd,  if  she  should 
ever  marry  again,  is  of  course  sufBdently  answered,  if  the  Lord 
Ordinary  is  right  in  holding  that  the  dause  relied  on  by  the 
imrsuer  supersedes,  and  was  intended  to  protect  her  against  all 
forfeiting  regulations,  except  that  which  is  specially  excepted. 
But  the  terrae  in  which  the  obligation  to  grant  a  jointure  is 
concaved,  seem  to  have  been  intended  spedally  to  exdude  this 
particular  case.     For  while  the  cegnladons  expressly  bear  that 
the  widows  shall  etiyoy  their  pensions  '  during  their  widowhood, 
and  not  otherwiae,'  the  jointure  to  be  provided  to  the  pursuer 
is  expressly  covenanted  to  be  paid  half-yearly  'during  her 
life.'" 

The  defenders  reclaimed.  Ob  advistng  (25tli  Febru- 
ary 1836),  the  Judges  were  equally  divided  in  opinion 
on  the  claims  of  the  pursuer,  and  they  accordingly  ap- 
pointed  the  case  to  be  laid  before  the  whole  Court. 


The  following  opiniona  were  returned : 
Lord  President  and  Lord  Gillies. 

"  We  are  of  opinion  that  the  interlocutor  of  the  Lord  Ordi- 
nary is.  wdl  founded,  and  ought  to  be  adhered  to ;  and  as  we 
entirdy  agree  in  the  views  taken  by  the  Lord  Ordinary  in  his 
note,  we  do  not  think  it  necessary  to  assign  any  other  reason 
for  our  opinion." 

Lord  FuUerton. 

**  I  think  the  judgm^it  of  the  Lord  Ordinary  right;  and  in 
the  main  I  concur  in  the  reasonings,  by  which  the  interlocutor 
is  supported,  fiut,  in  addidon,  I  may  be  permitted  to  express 
a  doubt,  whether  one  consideration,  supposed  to  create  the  chief 
difficulty  of  the  case,  has  not  been  somewhat  hastily  assumed. 
I  see  no  ground  for  holding,  that  the  rates  of  provision  from  the 
military  rand  were  known  to  be  subject  to  rise  or  &U.  In  the 
flrat  place,  even  according  to  the  *  reguladoas  of  the  fund,' 
founded  on  bv  the  defenders,  I  see  no  provision  for,  or  alluwoo 
to  any  rise  of  the  rates ;  and,  acondfy,  I  think  it  quite  dear 
from  the  previous  correspondence  of  the  parties,  that  the  only 
information  held  by  the  lady's  fiither,  on  the  subject  of  the 
military  fund  and  its  regulations,  was  that  given  in  tbe  East 
India  Register  of  1822,  in  which  there  is  not  a  word  of  the 
power  of  the  directors  to  reduce  the  rates.  On  the  contrary^ 
the  sums  there  spedfied  are  described  '  as  the  annuities  which 
the  widows  are  entitled  to  receive  ;*  those  annuitiea  being  sub- 
ject, indeed,  to  certain  conditions  and  deductioas,  but  in  other 
respects  dependent  only  on  the  rank  held  by  officers  at  their 
death.  And  it  is  to  be  observed,  that  those  specified  annuities 
are  not  only  generally  referred  to,  but  are  proved  by  the  cor- 
respondence to  have  formed  the  daim  on  which  various  odier 
pecuniary  caleuladons  entering  into  the  contract  were  framed. 
Considering  that  this  was  infonnation  communicated  by  Colonel 
Taylor,  one  of  the  contracting  jMrties,  and  evidently  acted  on 
by  the  other,  I  hold  myself  entitled  to  look  to  it  in  canvassing 
those  disputed  or  ambiguous  passages  of  the  contract,  on  whidi 
the  defenders  now  endeavour  to  foe  a  construcdon,  deddedly 
unfavourable  to  the  party  to  whom  those  representations  were 
made.  Keeping  this  in  view,  I  think  both  the  letter  and  the 
spirit  of  the  contract  are  in  fovour  of  the  pursuer's  dairoa.  By 
the  leading  dause.  Colonel  Taylor  binds  himself  to  perform 
whatever  may  be  necessary  for  him  '  as  a  subscriber  to  the 
fund,'  to  secure  to  the  lady,  on  his  predecease,  '  the  benefit  of 
the  pension  or  annuity  payable  from  the  said  fond  to  the  widow 
of  a  subscriber,  accoiding  to  the  rank  he  holds  or  diall  hM  at 
the  time.'  And  he  afterwards  assigns  that  pension  or  annuity 
to  the  lady,  which  assignation,  however,  was  no  nsore  than  a 
mere  form ;  as,  if  the  subscriptions  were  paid,  the  annuity  must 
have  taken  effect  in  her  fovour  vdthout  it.  If  the  matter  had 
rested  there,  she  probably  might  have  been  held  to  confine  her 
claims  to  the  benefit  of  the  military  fund,  subject  to  all  the 
hasards  attending  it.  But  it  is  needless  to  inquire  into  this ; 
because,  by  the  contract,  there  is  expressly  superadded  a  per- 
sonal obligation  on  the  part  of  Colonel  Taylor;  and  the  whole 
question  turns  on  the  meaning  of  that  obligation.  By  it,  foil- 
ing his  performance  of  what  is  incumbent  on  him  as  a  sub- 
scriber, '  or  in  case  the  said  pension  or  annuity,  from  whatever  ' 
cause,  shall  not  be  available  to  his  promised  wife,'  saving  and  | 
excepting  one  case  (which  it  is  unoeeessary  here  to  notice),  he 
binds  himself  to  pay  to  the  lady  '  a  jointure  or  annuity  equal 
to  the  pension  that  has  hitherto  been  paid,  or  shaH  be  payi^ile 
from  the  said  fond  to  the  widow  of  a  subscriber  holding  the 
same  rank  in  the  army  which  now  belongs  or  shall  belong  to 
the  said  John  Taylor  at  the  time  of  his  death.'  The  first  ques- 
tion here,  regards  the  contingency  on  which  the  personal  oUi- 
gation  is  to  be  called  into  operation,  viz.,  whether  it  eompre- 
hends  die  case  of  the  defidency  of  the  military  fimd  ?  Now, 
upon  this  I  cannot  entertain  a  doubt  The  parties,  in  the  pas- 
sage immediately  preceding,  had  been  dealing  with  the  '  pension 
or  annuity  payable  from  the  fund  to  the  widow  of  a  subscriber, 
according  to  the  rank  he  holds  or  shall  hold  in  the  Company's 
army.'  In  construii^  a  marriage-contract,  a  deed  intended  to 
regulate  the  pecuniary  interests  of  parties,  it  would  be  absurd 
to  suppose,  that  those  expressions  bore  reference  merely  to  the 
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source  from  wbich  the  annuity  wag  payable,  and  not  to  its  actual 
amount ;  and,  aecordingiy,  it  is  proved  in  this  case,  by  the  pre- 
vious correspondence,  that  the  East  India  Register  was  sent  to 
the  lady*B  &ther,  for  the  very  purpose  of  lowing  what  the 
aaioimt  of  that  pension  or  annuity  was.  The  *  said  pension  or 
annuity,'  then,  I  hold  to  mean,  in  sound  construction,  that 
pension  or  annuity  which,  according  to  the  husband's  repre- 
sentation, was  payable  from  the  fund,  viz.,  a  certain  amount  in 
pounds,  killings  and  pence ;  and  there  is  the  less  difficulty  in 
this,  b^use  there  is  no  dispute,  that,  at  the  time,  his  represen- 
tation was  true.  It  seems  to  me  to  follow,  that '  such  pension 
or  annuity'  eeases  to  be  '  available,'  when  die  party  by  whom  it 
is  due  cannot  pay  it.  The  term  '  available*  includes  the  two 
conditions,  of  the  title  of  the  creditor  on  the  one  hand,  and  the 
capacity  of  the  debtor  to  pay  on  the  other ;  and  cannot  remain 
applicable  where  only  one  of  the  conditions  exists.  It  would 
be  rather  startling  to  maintain  expressly  what  is  done  by  impli- 
cadon  here,  on  the  part  of  the  defenders,  that  a  widow's  right  to 
an  annuity,  from  an  insurance  office  or  benefit  society,  must,  in 
a  question  with  her  husband's  representatives,  who  are  sub- 
sidiarily bound,  be  held  to  be  '  avauable'  to  her,  merely  because 
she  has  a  right  to  make  the  demand,  and  independently  alto- 
gether of  the  consideration,  how  fiff  the  sodetv  or  insurance 
office  is  enabled  to  meet  it.  The  only  other  pomt  then  to  be 
inquired  into,  is  the  extent  of  the  personal  obligation  come  under 
by  the  husband.  He  is  bound  to  pay  a  jointure  or  annuity 
equal  to  the  pension  *  that  has  hitherto  been  paid,  or  shall  be 
payable,'  fltc  And  it  is  here  that,  in  my  opinion,  the  only  diffi- 
culty lies ;  because  the  words  may  admit  of  the  inference,  that 
the  parties  had  in  view  the  possible  fluctuations  of  the  rates  irf" 
allowance  from  the  fund.  But,  in  the  firH  place,  that  inference 
is  not  absolutely  necessary.  It  may  be  merely  a  tautological 
fcrm  of  expression,  suited  in  the  tense  to  the  double  or  iJter- 
nadve  form  of  the  conclusion  of  the  sentence,  in  whidi  reference 
is  made  to  the  lank  '  which  now  belongs  or  shall  belong  to  the 
said  John  Taylor  at  the  time  of  his  death  ;*  according  to  which 
view,  the  future  or  contingent  form  of  expression  would  merely 
apply  to  the  change  of  rate  which  might  arise  from  the  husband 
attaining,  before  his  death,  a  higher  rank  than  that  which  he 
then  held.  At  all  events,  and  even  admitting  the  expression  to 
be  dnbioos,  I  am  bound  to  adopt  that  one  of  the  two  construo- 
tions,  whidi  is  most  consistent  with  what  I  consider  to  be  the 
only  admissible  presumption,  viz.,  that  the  parties  contemplated 
BO  other  fluctuation  of  the  amount  of  the  annuities  than  that 
which  arose  from  the  gradations  of  military  rank.  But,  tecandfy^ 
I  rather  think,  that,  even  on  a  stricter  examination  of  the  terms 
employed,  the  dause  in  question  is  quite  consistent  with  the 
daim  now  made  by  the  pursuer.  For  here,  too,  the  defenders' 
argument  will  be  found  to  assume  a  particular  sense  of  the  term 
*  pajrable,'  viz.,  that  which  the  nnlitsrj  fund  does  or  can  pay. 
But  that  is  not  the  only  sense,  nor  is  it  the  most  usual  sense. 
Certainly  not  that  which  must  be  adopted  in  construing  a  sub- 
sidisry  obligation  of  this  kind.  Its  most  ordinary,  and,  as  I 
think,  its  Intimate  meaning  is,  what  the  debtor  ought  to  pay : 
in  other  words,  that  which  is  due.  Now,  in  this  sense,  the 
original  annuity  is  still  payable.  The  clause  in  the  regulations 
referred  to  by  the  defenders,  does  not  authorise  the  directors  to 
wipe  off  tlR  debt,  but  oaly  to  oblige  the  annuitants  to  accept  a 
dividend,  under  an  express  reservation  of  their  claims,  if  the 
funds  of  the  insCitutioa  ever  aflbrd  a  surplus.  It  provides,  that 
if  the  'fond  foils  diort,  the  directors  shall  have  the  power  to 
make  a  proportioDal  deduction  from  the  annuity  of  each  annul- 
tanty  vn&  the  state  of  the  fond  shall  afford  the  means  to  com- 
plete payment,  when,  if  a  surplus  income  exists,  the  arrears 
shall  he  made  good  from  the  surplus,  but  no  otherwise.'  It 
does  not  appear  to  me  that,  even  by  this  cknse,  the  annuities, 
as  originally  fixed,  have  absolutely  ceased  to  be  *  payable.' 
Therefore,  even  if  it  could  be  shown,  which  it  is  not,  that  the 
Jsnrrii^e-eoBtract  was  framed  in  the  knowledge  and  contem- 
platioa  of  Asit  danse  of  the  regulations,  I  should  rather  think 
that  the  words, '  whidi  ^lall  be  payable,'  must  be  held  not  to 
limit  the  personal  obligation  to  that  which,  independently  sl- 
togetber  of  audi  obligadon,  the  widow  could  get  from  the  fond, 
but  to  hind  the  husband  to  mske  good  the  annuity,  which, 


though  continuing  '  payable,'  or  '  due,*  the  military  fund  might 
be  at  the  time  uiuible  to  pay.  From  the  great  difiTerence  of 
opinion  which  has  arisen  on  this  case,  it  would  be  presumptuous 
to  deny  its  difficulty.  But,  upon  the  fullest  consideration  which 
I  have  been  able  to  bestow  on  it,  I  cannot  help  thinking,  that 
unless'an  unusually  rigorous  interpretation  should  be  adopted, 
in  construiiig  this  marriage-contract,  the  daims  of  the  widow 
must  be  sustained." 

Lord  JeflPrey. 

"  I  entirely  concur  in  diis  opinioiu  I  do  not  think  I  had  any 
other  variation  in  view  than  that  which  might  arise  from  the 
husband's  advancement  in  military  rank.  I  have  nothing 
material  to  add,  except  that  the  clause  in  the  contract,  whi(£ 
contemplates  the  temporary  suspension  of  the  widow's  available 
right  to  the  fund,  and  makes  her  daim  on  her  husband's  esfote 
defeasible  on  the  revival  of  such  available  right,  taken  along 
with  the  clause  in  the  regulations  entitling  the  widows,  whose 
allowances  have  been  restricted,  to  '  complete  payment'  out  of 
any  surplus  that  may  afterwards  accrue,  appears  to  me  to  afford 
a  strong  confirmation  of  the  view  adopted  in  the  preceding  opi- 
nion, and  in  my  original  interlocutor." 

Lord  Cockbum. 

"  I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
ought  to  be  reversed.  I  can  see  nothing  in  the  contract,  as  it 
actually  stands,  except  an  obligation  by  die  husband  to  keep  up 
his  interest  in  the  military  fund,  and  an  assignation  to  his  widow 
of  the  benefit  of  it  after  his  death,  whatever  it  might  at  aay 
time  amount  to.  Her  '  provision  or  jointure'  is  expressly  de- 
dared  to  consist  of  '  the  benefit  of  the  pension  or  yearly  an- 
nuity to  which  she  may  be  entitled  as  his  widow  from  the  said 
frmd,  &C.,  agreeably  to  the  rules  and  regulations.'  There  is  no 
guarantee  that  the  frmd  shall  produce  any  particular  annuity. 
On  the  contrary,  when  he  antidpates  that  it  may  not  be  avail- 
able to  her,  and  engages  to  provide  a  substitute,  he  only  binds 
himself  to  pay  her  a  yearly  sum,  '  equal  to  the  pension  that  has 
been  paid  or  shall  be  payable  from  ^e  said  fund,  to  the  widow 
of  a  subscriber  holding  the  same  rank  in  the  army  which  now 
belongs,  or  shall  belong  to  the  said  John  Taylor  at  the  time  of 
his  death.'  These  last  words  were  plainly  not  intended  to  fix, 
and  do  not  in  fiiir  coilstruction  import,  that  the  annuity  which 
the  fond  might  happen  to  afford  at  his  demise,  should  in  all 
time  coming  be  kept  out  of  his  estate.  They  merely  import 
that  she  should  receive  the  pension,  whatever  it  might  periodi- 
cally be,  due  to  the  widows  of  those  holding  the  same  rank 
which  her  husband  held  when  he  died.  There  is  no  obligation 
to  make  up  defidendes  below  this  as  a  fixed  sum.  The  only 
failure  that  he  provides  for  is  a  total  one ;  and,  accordingly,  the 
only  substitute  created  is,  not  that  any  defidency  shall  be  sup- 
plied, but  that  the  widow  shall  receive  out  of  his  estate  '  a 
pension  equal  to  what  shall  be  pajrable  from  the  said  fund.'  It 
was  surely  not  meant  that  he  should  pay  her  a  sum  equal  to 
what  she  got  from  the  fond.  I  hold^  therefore,  that  the  parties 
had  a  source  of  income  liable  to  venation  in  their  view,  or  at 
least  that,  though  they  may  not  have  thought  of  thb  at  all 
(which  is  not  improbable),  the  deed  they  executed  implies  it; 
and  that,  though  unfortunate  results  may  be  stated  as  arising 
out  of  partial,  or  nearly  total,  fiiilures  of  the  fond,  it  is  not  tht 
business  of  a  court  to  correct  this.  Arrangements  by  assigna- 
tions of  property  liable  to  change  in  its  productiveness—sudi  as 
shares  in  the  public  stocks— are  not  uncommon,  and  similar  re- 
sults are  inddent  to  them  all.  The  military  fund  might  po»< 
dbly  have  risen  instead  of  fiUlen,  and  the  widow  have  got  die 
benefit  of  this  rise.  I  sm  further  of  opinion,  that  her  losing 
the  military  pension  by  entering  into  a  seeond  marriage  was  not 
an  event  for  which  her  husband's  estate  must  provide.  I  am 
aware  that  he  makes  his  '  property  responsible  if  the  pension 
shall  become  unavailable  from  whatever  cause,  mving  and  ex- 
cepting oidy  through  her  right  to,  and  possession  of  such 
separate  frmida  m,  by  the  rules  and  regulations  of  the  ssid  iimd,  . 
exdude  her  fit>m  all  benefit  thereby.'  But  I  do  not  think  that 
these  words  can  reach  the  case  in  which  the  fuiul  is  made  un- 
available by  the  act  of  the  wife  herself.     There  are  many  acts 
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of  hers,  besides  contracting  a  second  marriage,  by  which  she 
may  deprive  herself  of  the  benefit  of  it.  She  may  decline  to 
daim,  or  may  omit  the  periodical  certificates  or  affidavits.  Can 
it  be  maintained  that  her  late  husband's  property  and  heirs  are 
to  suffer  by  suoh  proceedings,  whereby  she,  having  the  full 
benefit  of  the  fund,  chooses  to  forego  it  ?  It  would  require  very 
unequivocal  words  indeed  to  sanction  such  a  result — a  result 
which  I  am  the  more  inclined  to  resist,  from  the  extreme  im<p 
probability  that  it  was  ever  intended  to  enable  the  widow  to 
marry  a  second  time  at  the  expense  of  her  first  husband,  and  to 
reach  his  property  by  voluntarily  quitting  her  hold  on  a  prior 
equivalent  provided  by  him.  The  military  fund  has  not  proved 
unavailable  from  any  cause,  but  she  has  renounced  it.'' 


f* 


Lord  Balgray. 

**  I  concur  in  the  above  opinion  upon  both  the  grounds." 

Lords  Corehouse  and  MoncreifiT. 

*'  The  interlocutor  of  the  Lord  Ordinary  finds,  that,  '  upon 
a  just  construction  of  the  marriage-contract  Ubelled,  the  pursuer 
is  entitled  (except  in  the  ease  therein  expressly  excepted)  to  a 
free  yearly  jointure  or  annuity  out  of  the  funds  and  estate  of 
her  late  husband,  of  such  an  amount  as,  along  with  what  she 
may  draw  from  the  Bombay  Military  Fund,  shall  make  up  an 
annual  allowanoe  of  £365,'  and  that  for  her  life,  whether  she 
marries  again  or  not.  The  question  proposed  for  our  opinion 
is,  whether  the  interlocutor  ought  to  be  adhered  to.  We  have 
read  the  marriage-contract  carefully.  We  do  not  find  that  there 
is  expressed  in  it  any  obligation  for  a  specific  annuity  of  £365^ 
to  proceed  either  from  the  Bombay. Fund  or  from  any  other 
source.  The  contract  appears  to  be  framed  on  a  different  prin- 
ciple. The  funds  brought  by  the  lady  are  secured  in  a  certain 
-manner  for  her  own  benefit ;  and  it  was  of  course  foreseen,  that 
if  she  should  be  left  a  widow,  she  would  in  all  events  enjoy  the 
benefits  of  those  provisions.  The  husband,  however,  in  con- 
«ideration  of  the  marriage,  and  any  other  benefits  given  to  him 
by  the  contract,  came  under  a  clear  and  definite  obligation  in 
iavQur  of  his  wife,  which,  though  it  ought  to  be  fitirly  and 
liberally  interpreted  in  her  favour,  cannot  be  changed  into  any 
thing  different  from  what  it  is,  according  to  the  plain  terms 
employed  to  express  it.  It  is  very  clear,  that  the  marriage- 
contract  does  not  bear  any  express  obligation  for  the  specific 
annuity  assumed  in  the  interlocutor.  But  it  is  supposed,  that, 
on  considerations  of  equity  and  expediency,  it  should  be  pre- 
sumed that  the  intention  was  to  make  it  fixed  and  secure.  We 
are  of  opinion,  that  it  was  intended  to  make  the  annuity  fixed 
•and  secure,  so  far  as  that  was  consistent  with  the  nature  of  the 
only  obligation  undertaken,  or  which  there  is  any  indication  of 
an  intention  on  the  part  of  the  husband  to  undertake.  But  we 
cannot  discover  any  ground  iii  the  provisions  of  the  deed  for 
presuming  that  there  was  any  intention,  in  the  one  party  or  the 
other,  that  the  axmuity  should  be  warranted  or  guaranteed  to  be* 
of  any  fixed  amount.  The  obligation  is  simple  and  clear — '  to 
<lo  and  perform  all  and  whatever  may  be  necessary  and  incum- 
bent upon  him  as  a  subscriber  to  the  Bombay  MiUtary  Fund, 
to  secure  to  his  promised  wife,  in  the  eyent  of  his  pr^deceasing 
her,  the  benefit  of  the  pension  or  annuity  payable  from  the  said 
fund  to  the  widow  of  a  subscriber,  according  to  the /rank  which 
he  holds  or  shall  hold  in  the 'Company's  army  for  the  time.' 
This  is  the  main  and  leading  obligation.  It  binds  to  a  specific 
duty,  but  to  no  precise  sum  of  axmuity  to  be  secured  by  means 
of  it.  If  the  duty  be  fulfilled,  it  manifestly  rests  on  the  con- 
tingency of  the  amount  payable  by  the  rules  of  the  fund,  what 
the  annuity  shaU  be.  But,  if  the  right  against  that  annuity 
fund  be  made  secure,  that  seems  to  us  to  be  fulfilment  of  the 
obligation,  so  fiu*  at  least  as  the  above  quoted  words  go.  But 
the  clause  of  the  contract  proceeds : — *  And  fiiiling  thereof,  or 
in  case  the  said  pension  or  annuity,  from  whatever  cause,  shall 
not  be  available  to  his  promised  wife,  in  the  event  foresaid'  (her 
aurviving),  saving  and  excepting  the  case  of  her  being  excluded 
from  the  fund  in  consequence  of  the  possession  of  separate  funds, 
'  then  the  said  John  'Taylor  bbds  and  obliges  himself,'  &c.  to 
pay  to  his  wife  surviving  him  *  a  clear  yearly  jointure  or  an- 
nuity, equal  to  the  pension  that  has  hitherto  been  paid,  or  shall 


be  payable  from  the  said  fund,  to  the  widow  of  a  subscriber 
holding  the  same  rank  in  the  army  which  now  belongs,  or  shall 
belong  to  the  said  John  Taylor  at  the  time  of  his  deadi,'  frc. 
In  a  subsequent  clause,  the  contract  farther  declares,  that  for  a 
provision  to  his  promised  wife.  Major  Taylor  assigns  to  her 
'  the  benefit  of  the  pension  or  yearly  annuity  to  whidh  she  may 
be  entitled  as  his  widow  firom  the  said  fund,  and  also  the  benefit 
of  the  pension  or  annuity  payable  from  any  other  fund  to  the 
widow  of  an  officer  of  his  the  said  John  Taylor's  ruik  in  the 
service  of  the  said  Honourable  East  India  Company,  and  that 
agreeably  to  the  rules  and  regulations  of  the  said  fund  or  funds 
respectively.*     Taking  all  these  clauses  together,  it  appears  to 
tts,  that  the  only  obligation  undertaken  is  to  do  the  acts  neces- 
sary for  securing  the  widow's  right  to  the  pension  or  annuity 
which,  according  to  the  rules  and  regulations  of  the  Bombay 
Military  Fund,  should  be  payable  to  the  widow  of  an  officer 
holding  the  rank  which  Migor  Taylor  should  last  have  held 
preceding  his  death ;  with  a  farther  guarantee,  that  if  that  pen- 
sion, whatever  its  amount  might  be  according  to  those  rules, 
should,  from  any  cause,  except  one  event,  become  unavailable, 
that  is,  cease  to  be  payable,  his  representatives  should  be  bound 
to  make  good  an  equal  annuity  according  to  the  same  rules. 
The  clause  which  is  thought  to  sanction  a  different  construc- 
tion is  that  beginning  with  the  words  *  and  fiuling  thereof,  or  in 
case  the  said  pension  or  annuity,  from  whatever  cause,  shall 
not  be  available  to  his  promised  wife.*    There  are  here  two 
things ;  first,  *  And  failing  thereof;' — Failing  what  ?     Clearly  it 
is,  failing  Major  Taylor's  doing  and  performing  what  was  ne- 
cessary to  secure  the  pension  *  payable  from  the  said  fund*  ac- 
cording to  his  rank.     So  fiir  the  matter  is  dear,  and  can  admit 
of  no  doubt.     It  is  his  failing  to  pay  the  subscriptions,  and 
comply  with  any  other  rules  of  the  institution  affecting  him. 
But  if  he  did  do  and  perform  all  that  was  neoessary,  there  was 
no  failure  in  this  point ;  and  his  engagement  being  fulfilled,  the 
alternative  provided  on  such  failure  could  not  come  into  opera- 
tion, whatever  might  be  the  amount  of  the  pension  payable  ac- 
cording to  the  state  and  existing  rules  of  the  fund.     But,  ^d^ 
There  is  another  case  supposed—^'  or  in  case  the  said  pension 
or  annuity,  from  whatever  cause,  shall  not  be  available'  to  the 
wife.     We  may  not  exactly  see  all  the  events  contemplated,  in 
which  the  pension  might  not  be  available,  in  the  meaning  of  the 
clause,  notwithstandmg  that  M^jor  Taylor  had  done  sJl  that 
was  necessary  for  securing  it.     If  it  be  held  to  be  dear,  that 
the  words  cover  the  event  of  the  widow  marrying  a  second  hus- 
band, by  which,  according  to  the  rules,  she  is  said  to  forfeit  the 
benefit  for  the  time,  there  is  at  least  one  clear  case  in  which  the 
words  have  a  precise  and  very  appropriate  operation ;  and  we 
are  of  opinion  that  this  is  the  sound  construction.     But  the 
first  question  here  stands  quite  independent  of  any  such  diffi- 
•culty  as  to  the  events  contemplated.     '  Shall  not  be  available :' 
In  case  what  shall  not  be  available  ?     The  words  are  express— 
'  In  case  the  said  pension  or  annuity'  shall  not  be  available. 
Whatever  may  be  the  causes  contemplated,  the  thing  supposed 
to  become  unavailable  is  the  pension  payable  to  the  widow  of 
an  officer  of  such  rank  by  the  rules  of  the  sodety,  and  nothing 
else.     There  is  not  one  word  of  provision  as  to  the  amount  of 
such  pension ;  and,  therefore,  whenever  the  pension  payable  to 
the  widows  of  other  officers  of  the  same  rank  was  eqiully  avail- 
able to  the  wife  under  this  contract,  it  seems  to  us  very  dear, 
that  the  case  of  the  pension  being  unavailable  had  not  taken 
place,  whatever  might  be- the  amount  thereof.     It  must  be  ob- 
served, that  the  deed  contains  no  determination  of  the  pension 
as  fixed  in  amount  at  any  particular  time,  or  at  the  death  of 
Major  Taylor.     We  understand  the  prindple  of  the  fund  to  be 
different,  and  that  the  pensions  may  rise  or  fiill  after  the  officer's 
death,  according  to  drcumstances.     And  the  obligation  of  this 
contract  is  framed  accordingly  in  perfectly  indefinite  terms.     In 
the  first  binding  words  there  is  nothing  said  of  the  time  of 
Major  Taylor's  death ;  and  in  the  penal  or  alternative  obligation, 
on  fiulure,  or  the  pension  not  being  available,  ndiile  the  thing 
to  be  done  is  again  simply  to  secure  *  a  jointure  or  annuity  equal 
to  the  pension  that  has  hitherto  been  paid,  or  shall  be  payable 
from  the  said  fund,'  there  is  still  no  reference  to  any  fixed  tinoe 
at  which  the  amount  of  such  pension  shall  be  definitely  deter- 
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The  words  in  the  first  clause  '  for  the  time,*  and  those 
at  the  end  of  the  kst '  at  the  time  of  his  death.'  evidently  refer, 
not  at  all  to  the  payment  or  the  emergence  of  the  annuity,  hut 
solely  to  the  rank  which  Major  Taylor  might  hold  in  the  army. 
It  is  an  annuity  equal  to  the  pension  which  has  been,  or  shall 
be  payable  to  the  widow  of  a  subscriber  '  holding  the  same  rank 
in  the  army  which  now  belongs,  or  shall  belong  to  the  said  John 
Taylor  at  the  time  of  his  death.'  His  rank  could  not  vary  after 
his  death,  and  therefore  it  is  defined.  But  the  pension  described 
is  that  only  which  might  be  payable  to  the  widows  of  subscribers 
of  the  same  rank ;  and  if  in  their  case  it  varied  in  amount,  we 
are  of  opinion,  that  the  pursuer  gets  all  that  was  provided  for 
her,  and  all  that  she  could  have  got  if  Major  Taylor  had  failed 
to  secure  the  pension,  if  she  receives  the  pension  which  is  pay- 
able to  the  widows  of  other  subscribers,  according  to  the  rules 
of  the  society.  We  are,  however,  of  opinion,  that  the  event  of 
the  pursuer  entering  into  a  second  marriage  (which  we  under- 
stand has  taken  place),  whereby,  by  the  rules  of  the  fund,  she 
forfeits^  under  certain  qualifications,  the  benefit  of  the  pension, 
must  be  held  to  be  a  case  in  which  the  pension  has  become  un- 
available in  the  sense  of  the  contract,  and  the  obligation  to  pay 
an  equal  annuity  takes  efiect.  We  are  of  this  opinion,  because 
this  is  a.  case  in  which,  without  any  reference  to  amount,  the 
pension  has  become  unavailable  altogether,  fit>m  a  certain  cause 
which  must  be  presumed  to  have  been  contempUted ;  and  be- 
cause, although  this  arises  from  a  certain  rule  of  the  fund,  the 
special  exception  introduced  immediately  after  the  supposition 
of  the  pension,  from  whatever-cause,  becoming  unavailable,  viz. 
*  saying  and  excepting  only  through  her  right  to  and  possession 
of  such  separate  funds  as  by  the  rules  and  regulations  of  the 
said  liind  would  exclude  her  from  all  benefit  thereby,'  renders 
the  inference  inevitable,  that,  while  that  was  a  case  in  itself,  if 
not  exeepted,  comprehended,  in  the  meaning  of  the  pension  not 
being  available,  the  other  case,  of  its  becoming  unavailable  by 
a  second  marriage,  was  also  comprehended,  and,  not  being  ex- 
cepted, must  bring  the  alternative  engagement  into  operation. 
But  we  axe  of  opinion,  that  the  annuity  to  be  paid  as  long  as 
the  exdnsion  from  the  fund  continues,  can  be  no  more  than  the 
amount  of  the  pension  payable  to  other  widows  of  officers  of  the 
same  rank  who  have  not  incurred  the  forfeiture.  We  are,  there- 
fore, of  opinion,  that  the  interlocutor  of  the  Lord  Ordinary 
ought  not  to  be  adhered  to,  but  ought  so  fiir  to  be  altered  as  to 
find,  that  the  annuity  payable  cannot  be  greater  in  amount  than 
the  pension  from  time  to  time  payable  from  the  Bombay  Mili- 
tary Fund  to  the  widow  of  an  officer  of  the  same  rank." 

Lord  Mackenzie. 

"  I  concur  in  the  above  opinion  of  Lords  Corehouse  and 
Moncreifll'' 

Lord  Balgray. 

"  I  concur  in  the  above  opinion,  so  frur  as  regards  the  first 
point,  that  there  is  no  obligation  created  by  the  contract  for  a 
specifie  annuity ;  but  I  concur  with  the  opinion  of  Lord  Cock- 
bum  as  to  the  point  regarding  a  second  marriage." 

In  consequence  of  the  opinion  of  the  msyority  of  the 
Court,  their  Lordships 

**  find  that  the  defenders,  as  executors  of  the  deceased  Colonel 
Taylor,  are  bound  to  make  up  any  deficiency  in  the  pension  or 
annuity  payable  to  the  pursuer  from  the  Bombay  Military  Fund, 
arising  in  consequence  of  her  second  marriage :  Quoad  ultra, 
alter  the  interlocutor  complained  of;  sustain  the  other  defences, 
and  assoilxie  the  defenders,  but  find  no  expenses  due,  and  de- 
cern. 

Lord  OrdiMory,  Jeftey Act,   Dean  of  Faculty  (Hope), 

Penney;  Campbell  and  M'Dowall,  S.S.C  ,  AQents.-^Alt,  Ru- 
thCTfurd,  Ivory ;  Gibson-Craigs,  Wardlaw,  and  Dalziel,  W.  S., 
AgeuU [J.D.M.]  . 


2$tk  November  \%X. 

Second  Division (J.D.M.) 

No.  46. — David  Laird  and  Comfamy,  and  Manda- 
TOBY,  Pursuers^  v.  Peter  M'Dougal  and  Others^ 
Murray/ 8  Trustees^  Defenders. 

Trust — Management — Expenses — A  trust-deed  conveying  the 
tru9ter*8  whole  property  for  behoof  of  a  daughter,  payable  to 
her  on  attaining  majority  or  being  married,  and  farther  appoint- 
ing a  sum  q/*£2000  to  he  invested  oh  heritable  security  for  her 
«M  in  liferent,  and  for  her  children  in  fee — Held,  altering  the  in- 
terlocutor of  the  Lord  Ordinary,  that  the  necessary  expenses 
of  the  trust  must  be  defrayed  from  the  residuum  of  the  trust- 
finds^  without  encroaching  on  the  £2000. 

The  late  James  Murray,  who  resided  near  the  parade 
ground,  Stirling,  executed  on  the  15th  of  February 
1811  a  deed  of  settlement,  by  which  he  conveyed  his 
estates,  heritable  and  moveable,  to  the  defender,  Mr 
M^Dougal,  and  certain  other  gentlemen,  who  are  now 
dead,  and  to  the  survivor  of  them,  as  trustees,  for  the 
purposes,  after  payment  of  debts,  I  sty  To  hold  the  re^ 
sidue  for  behoof  of  his  daughter  and  only  child,  Mary, 
(then  about  six  years  old),  subject  to  the  burden  of 
payment  of  an  annuity  of  £50  to  Janet  M^Callum  his 
mother,  during  her  life ;  and  it  was  provided, 

*'  that  in  the  event  of  the  said  Mary  Murray,  my  daughter,  hav- 
ing attained  the  age  of  majority,  at  or  previous  to  the  time  of 
my  death,  then,  and  in  that  ease,  my  said  trustees  are  hereby 
directed  to  pay  over  to  her  the  free  proceeds  of  my  means  and 
estate,  in  so  Car  as  the  same  may  have  been  recovered  by  them," 

after  retaining  a  capital  sum  for  the  foresaid  annuity^ 
and  declaring  that  the  capital  effeiring  to  this  annuity 
should,  on  the  death  of  his  mother,  belong  to  his  daugh- 
ter. There  was  an  obligation  (2.)  to  invest  the  sum  of 
£2000  in  good  heritable  security, 

"  payable  to  my  said  trustees  and  their  foresaids  for  the  use  and 
behoof  of  my  said  daughter,  in  liferent,  and  of  the  lawful  issue 
of  her  body  in  fee,  it  being  hereby  declared,  that  the  capital  sum 
should  remain  for  behoof  of  her  children,  vested  in  the  said 
trustees,  and  the  survivors  or  survivor  of  them,  and  that  the 
yearly  interest  thereof  shall  be  payable  to  her  upon  her  own 
receipts  and  discharges,  and  not  be  subject  to  the  jus  mariti 
of  her  husband,  or  affectable  by  his  creditors." 

Authority  was  conferred  on  the  surviving  trustees  to 
assume  others  in  place  of  those  deceasing ;  and  the  trus- 
tees were  also  authorised 

"  to  employ  a  fiustor  or  agent  for  the  management  of  the  affiurs 
of  this  trust,  and  pay  to  him  a  reasonable  gratification  for  his 
trouble." 

It  was  farther  specially  dedared,  that  this 

**  allowance,  as  well  as  all  other  necessary  expenses  incurred  by 
them  in  the  administration  of  this  trust,  shall  be  defrayed  out 
of  the  trust  funds,  and  be  sufficiently  ascertained  by  any  state- 
ment subscribed  by  the  acting  trustees." 

On  the  death  of  Mr  Murray  in  181 1,  the  trustees  ac- 
cepted ;  and,  agreeably  to  his  instructions,  they  realised 
his  funds,  and  after  payment  of  debts,  invested  a  con- 
siderable portion  of  them  in  heritable  security,  par- 
ticularly one  sum  of  £1000,  and  another  of  £900.  AU 
the  trustees  except  Mr  M^Dougal  having  died,  he  exe- 
cuted, in  June  1831,  a  deed  of  assumption,  whereby  he 
assumed  the  other  defenders,  and  another  gentleman 
now  dead,  into  the  office  along  with  him ;  he  farther 
executed  a  disposition  and  assignation  of  the  heritable 
bonds,  and  of  the  trust-estate  generally,  in  favour  of 


6» 


REPORTS  OF  CASES  DECIDED 


[Noteniber 


himself  and  the  defendeni,  in  virtue  of  which  infeft- 
ment  was  taken. 

In  the  meantime,  in  the  year  1823,  Miss  Murray  had 
married  Mr  James  Lockhart,  who  was  then  a  clerk  in 
ihe  house  of  David  Laird  and  Company  of  Glasgow. 
It  appears  that  Mr  Lockhart  had  contracted  a  debt  to 
LaiVd  ahd  t!ompany,  said  to  ainotini  td  the  siitn  of 
£2164.  8.  9f  and  he  and  his  wife,  in  security  of  the  Re- 
payment thereof,  executed  an  assignation  in  1826,  pro- 
ceeding on  the  narrative  of  her  father's  deed  of  settle- 
ment, whereby  she  conveyed  the  whole  rights  Which 
^e  hfeui  therein  (save  and  except  her  lilferent  interest 
in  the  £2000),  to  Laird  ahd  Cbmpany.  This  assigna- 
tion was  duly  intimated  to  the  trustees. 

Janet  M^Callum,  the  mother  <^  Mr  Murray,  having 
died  in  the  year  1831,  and  the  capital  corresponding  to 
her  annuity  having  fallen  into  the  general  fund,  a  pay- 
ment of  £700  was  made  to  Laird  and  Ccmipany  on  the 
22d  of  December  1 83 1 .  On  the  4th  of  July  tliereaflen 
the  pursuers,  Laird  and  Company,  recetTied  a  farther 
sum  of  £100. 

The  pursuers,  in  January  1834,  raised  the  present 
action  of  d9Unt  and  reckoning  against  the  defenders^ 
who  stated  the  balance  due  by  them  to  amount  te 
£117.  14.  9^.,  but  from  this  sum  they  claimed  deduc- 
tion of  the  expense  incurred  by  the  execution  of  the 
deed  of  assumption,  and  relative  assignation  and  in- 
feftment,  and  certain  other  accounts  incurred  to  the 
agents  of  the  tmistees  in  the  administration  of  the  trusts 
Hiey  further  contended,  that  as  the  trust  must  still 
cotatiBue  in  relation  to  tlite  sura  of  £2000  (whith  might 
create  expense  by  the  borrower  paying  it  up^  and  the 
necessity  of  reinvesting),  and  of  its  being  eventu^ly 
conveyed  to  the  childreh,  and  as  Mub  Lockhart  had 
one  child  now  only  a  year  old,  and  might  have  more) 
whereby  the  trust  might  be  prolonged  for  several  yeaN^ 
and  as  the  interest  must  be  regularly  levied^  and  the 
lunount  paid  to  Mrs  Ldckhart^  it  wai  just  and  reason*' 
able  that  the  trustees  sht6i\M  be  i^lo^^  to  n^tain  apof^ 
tioA  of  the  above  sum  to  meet  ^e  expenses  of  ^minis^ 
tering  this  branch  of  the  trusts  They  suggested  the 
sum  of  £40  as  necessary  for  that  purpose ;  but  they 
Svere  willing  to  leave  this  to  the  judgment  of  l!ie  Court. 
For  the  balance  aHsing,  after  these  deductions,  the  de- 
fenders were  ready  to  account  to  %h^  pursuers. 

The  pursuers  iMtiniaih^d^-LT^t  they  Wens  entitliftd, 
«ittder  the  assignation  in  fkvout  of  David  LaArd  and 
Company,  to  the  free  balance  of  the  residue  of  the  trust 
estate,  without  deduietton  tit  itiy  of  Ifaie  ^xpeiiMM  ^n- 
nected  with  Mrs  Loekhart^i  £2000,  except  tkos^  of 
t^  th^t  investment  ef  that  sum,  and  ih  pafticuki\  with- 
otkt  deduction  of  the  expanse  o^ecasioned  by  ttie  t^o 
deeds  of  assumption,  or  rather  assignations  to  that  sum, 
mentioned  in  the  condescendence :  That  tSve  purMi^rs, 
iParther,  were  not  liable  for  the  e)[{yetfMB  ofteertaift  ^1^^ 
deeds. 

A  supplementary  action  Iras  suliiseqiiently  brought, 
calling  Mrs  Lockh^in^s  children  as  parties. 

"  17 th  November  1835 The  Lord  Ordinary  having  refiumed 

consideration  of  the  debate,  with  the  dbsed  record,  and  whdle 
process — Finds,  Imo,  That  up  to  the  time  of  the  death  of  Janet 
M'CallufVi  (which  is  admitted  to  have  hai|ppMed  in  1831,  thsuglk 
the  month  is  not  specified},  die  trust  most  be  held  to  have  cu^ 
sisted,  and  been  carried  on  for  the  benefit  of  diose  having  right 


to  the  general  renduary  fVnid,  as  Well  as  of  the  fiaTs  and  Ufe- 
rentrik  in  the  spedal  snin  of  £2000,  and  thai  the  whole  tieceS>' 
sary  expenses  of  mansgemeiit  must,  u^  to  that  date,  be  x^bht^ 
able  indiscriminately  on  the  whole  trust-estate,  and  must  eon- 
feequently  fidl  on  the  said  general  rteidmuik^  and  not  C/tk  the  Spe- 
dal provision  of  £MX)  aforesaid :  But  finds,  ^do.  That  upoti 
the  death  of  the  said  JiUiet  M*GaUutti,  when  the  whole  of  the  taid 
resnf«r«M  became  payable  to  the  parsuets  of  this  action,  the  pur- 
poses of  the  trust  must  be  held  to  have  been  aecoMpttshed^  hi  so 
lar  as  related  to  this  ruid^mm^  and  no  part  of  the/fifli»«  ekpehSfe 
ought  to  be  charged  againtt  it,  exoept  only  what  might  bis  itt- 
cnrrH  in  the  actual  Uptiftitig,  |lftyi)lj^  oirer  and  disehax|$ing  the 
said  reMuktk  itielf :  atld  in  partfttuUif,  finds,  3£fd,  That  ho  part 
of  the  expose  afttsrWM^s  incurred  tn  relsttoti  to  the  BianSge^ 
ment  of  the  said  ^pedal  provision  of  £2000,  Whether  ita  Ir^itew- 
ing  the  securities  and  investments  thereof,  in  paying  and  keep- 
ing accounts  of  the  stttns  dae  to  the  Ufel«titrix,  in  assumf n^  new 
trustees  to  protect  the  interests  of  the  sdd  lifhrentrik  ami  fiars, 
or  otherwise,  cSA  be  charged  Upon  those  etttitl«d  to  the  said 
general  resuAttm,  and  that  no  pan  nf  Sttch  midniMi  can  be  re- 
tained ftir  Aimre  ctmtiiigeht  expenses,  relating  to  thfe  special 
provision  of  fee  and  liferent  sfbresaid ;  and  before  Anther  answer 
appoints  the  cause  to  be  enrolled,  that  parties  may  state  wilethei* 
they  are  agreed  as  to  the  efihct  of  the  preceding  findings,  on  the 
actual  state  of  the  hoeoontittg,  and  whether  they  insist  for  judg- 
nent  on  the  remsining  points  in  the  cause. 

"  Ntte — The  pfeceditig  finifings  are  grounded  on  th6  terms 
of  James  Murmy's  trust-deed,  which,  if  the  inierlocutisr  is  taken 
to  review,  should  be  printed  for  the  use  <tf  the  conn.    By  that 
deed  it  is  expressly  provided  that  the  whole  balsaee  of  the  resi^ 
dne  shall  he  paid  over  to  Msry  Murrav  tfn  the  death  of  Jfcniet 
M'OsllttSSv  if  she  is  then  married  or  of  age,  provided  a  tam  of 
£2000  shall  have  been  pi«viouBly  set  aside,  and  then  atsad  vest> 
ed  in  hiferftable  security,  fi)r  the  ase  of  Mary  BAiniay  and  her 
dkildren.     There  is  no  ptiDvision,  ekt)ress  or  impUed,  that  Uie 
ttustees  shall  always  kettp  in  their  fasads  funds  bufficient  ahsoi- 
lately  to  ensure  the  payment  of  die  whole  £2000  to  Hie  chQdrMi 
St  the  taother's  d«ath ;  or  that  the  residue  now  due  to  the  pur- 
suers shall  only  be  ascertained  ss  at  that  period.    On  the  eon- 
trary,  it  is  expressly  provided  that  it  shall  be  paid  on  the  death 
of  Janet  M*Callnm,  and  being  so  paid  and  disch«rnd,  ft  appiean 
to  the  Loud  Orditaary  thai  it  most  then  cease  to  be  aliy  pari  «f 
the  trust-estate,  and  ean  no  more  be  chaiged  with  ^e  fisture  ex- 
penses of  management,  than  any  speeud  legacy  which  might  liav^ 
been  directed  to  be  paid  over  oa  the  ssme  event.    That  it  is 
caUed  a  residue  can  obviously  occasion  no  perplexity^  when  the 
circumstances  and  the  whole  provisions  of  the  deed  are  duly  at- 
tended to.    It  is  not  the  roidue,  liter  the  Vrhole  purposes  of  the 
trust  are  effected  by  paying  over  the  £2000  to  the  fiaft  in  that 
sum  after  the  death  of  the  liferentrix,  but  the  residue,  eapressly, 
after  setting  aside  that  £2000,  vesting  it  on  heritable  security, 
and  leaving  it  so  vested  at  the  dme  title  residue  is  payable. 
Though  not  liqfnidated  to  a  specific  anioant  tSU  stn^  vesting  is 
accomplished,  and  kept  tip  securely  till  the  time  of  paying  the 
residue,  it  is  necessarily  liqutdated  by  those  occurrences,  and 
cekneto  frcfn  that  mooleftt  toeon^st  of  a  definite  amount  of  pounds, 
shillings,  and  pence,  as  specially  as  if  that  amount  had  been  wet 
forth  in  the  trust-deed  from  the  beginning.     As  soon,  therefore, 
as  those  interested  in  the  sum  so  liquidated  are  entitled  to  be 
finally  paid  off,  they  plainly  have  no  fiu*ther  interest  in  the  trttst, 
or  concern  with  its  management.     The  trust,  hs  to  them,  h\ 
short,  is  absolutely  at  an  end ;  and  having  nothing  to  do  With 
the  funds  remaining  with  the  true^tees,  tbcy  cannot  be  In  any 
way  responsible  for  their  mans^emcnt  or  security,    llie  trustees 
have  hitherto  spoken  only  of  the  expenses  of  management,  and 
in  fhct  i«<]^ire  no  other  aUowattCes  than  may  be  te^idte  on  that 
acoount.     B^it,  if  right  on  principle,  they  are  plasty  entllled  to 
go  mtich  further,  aad  to  insist  upon  rctaimng  what  tthy  be  salft^ 
cient,  not  only  for  the  future  administration  of  this  £Si0OO,  fa& 
which  the  pursuers  have  no  possible  interest,  but  for  any  losses 
which  may  arise  on  it  without  their  fiiult,  and  it  may  serve  to 
illustrate  the  fallacy  of  the  principle,  to  ooasidar  this  application 
of  it.     It  is  obvious  that  a  great  part  of  the  whole  trust  funds 
might  be  lost  in  this  manner  after  they  had  been  realised  and 
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uiTested  by  latent  defects  in  the  borrower's  title,  a  &11  in  the 
wine  of  Ijnd,  or  blunders  in  the  security,  though  prepared  by 
eminent  conveyanoers,  who  may  have  afterwards  died  insolvent. 
Now,  if  this  occurred  before  the  residue  was  payable,  and  while 
the  whole  funds  were  still  lawfully  at  the  disposal  of  the  trustees, 
the  Lord  Ordinary  thinks  it  clear,  that  the  loss  must  have  fallen 
on  the  restduAry  fund  ttfcdusively,  and  that  the  whole  of  it  mi^t 
have  been  taken  to  set  aside  and  invest  the  £3000  speciiilly 
provided  by  the  setderoent,  and  this  because  it  was  onlv  the 
residue,  after  setting  aside  that  special  provision,  that  could  be 
claimed,  when  the  day  for  paying  over  such  residue  arrived ;  and 
if  there  was  then  no  such  residue,  nothing  could  be  due.  But 
if  the  loss  occurred  af^r  the  residue  had  been  so  liquidated  and 
paid,  he  takes  it  to  be  equally  clear,  on  the  grounds  already 
stated,  that  no  pert  of  it  could  .possibly  be  necliukned  or  called 
back  from  the  pursuers,  any  more  than  special  legacies  could  be 
reclaimed  from  legatees  to  whom  they  had  been  duly  paid  at  the 
same  period.  Suppose  the  deed  had  provided,  that  immediately 
upon  Janet  M'Calluita*s  death,  one-fourth  of  the  whoL*  funds 
should  be  paid  over  to  one  person,  and  the  other  three-fourths 
vested  on  heritable  security  for  a  liferent  and  foe  to  others.  And 
suppose  thai  this  is  accordingly  done,  £1000  paid  over  on  a  dis- 
charge to  A.  and  £3000  tested  insecurity  to  B.  and  C.  for  their 
respective  rights  of  liferent  and  fee.  If  after  this,  the  security 
proves  insufficient,  and  a  loss  of  £2000  occurs  upon  the  £3000 
so  invested,  could  it  possibly  be  maintained,  that  A.  would  b6 
bound  to  repeat  one-naif  of  what  he  had  received,  because  it 
had  not  been  given  as  a  special  legacy,  ftnd  would  still  be  eqiud 
to  one-feurth  of  what  would  be  ultimately  received  by  those  to 
whom  three-fourths  had  been  destined.  The  answer  would  be, 
that  what  he  was  entitled  to  was  one-fourth  of  the  funds,  as 
they  vrere  when  he  was  entitled  to  payment,  and  that  he  was 
no  more  answerable  for  losses  that  might  afterwards  occur  on 
the  shares  not  then  payable,  than  if  they  also  had  been  then  paid, 
but  afterwards  lost  in  the  hands  of  the  payees  themselves.  If 
the  ssms  paid,  however,  could  not  be  retimed  to  meet  such  a 
loss,  it  is  phun  that  they  could  still  be  retained  in  contemplation 
of  it :  and  it  is  obviously  quite  impossible  to  take  any  distinction 
between  the  case  of  loss  or  diminution  by  bad  securities,  &c. 
and  loss  and  diminution  by  expenses  of  management.  The  trust- 
deed  provides,  no  doubt,  that  necessary  expenses  shall  be  paid 
0Bt  of  the  trust  fonds.  But  a  sum  expressly  directed  to  be  finally 
paid  over  at  a  certain  time,  is,  after  that  time,  no  part  of  the 
trust  funds,  and  it  is  only  on  the  funds  actually  and  lawfully  in 
the  managienient  of  the  trustees,  that  the  expenses  of  managing 
and  protecting  such  fonds  can  ever  be  diargeable.  There  are 
other  points  at  issue  between  those  parties,  but  the  Lord  Ordb- 
nary  hopes,  that  when  this  main  question  is  settled,  the  parties 
will  be  advised  to  adjust  the  rest  without  further  litigation.  He 
cannot  but  regret  that  the  whole  had  not  been  left,  as  originally 
proposed,  to  arbitration.  The  whole  sum  in  dispute  is  insigni- 
ficant, and  the  parties  interested  in  the  reversion,  in  poor  dr- 
cumstances.  It  is  painftQ,  therefore,  to  see  the  progress  of  a 
litigation,  which  must  soon  swallow  up,  by  its  eiq)en8es,  for  more 
than  Ibe  sum  immediately  contested.  The  Lord  Ordinary  gives 
no  judidal  opinion  at  present  on  the  merits  of  the  dairas  now 
referred  to^  but  he  has  a  strong  impression,  that  it  would  be 
advisable  for  the  pursuers  to  allow  the  expense  of  the  disdiaige 
taken  from  Mary  Murray  and  her  husband  in  181^,  and  to  wuve 
thdr  daim  for  a  foil  investigation  of  the  whole  trust  accounts, 
from  the  death  of  the  truster,  downwards.  The  minor  questions, 
as  to  overdiai|^es  and  interests,  might  be  tesily  settled  by  the 
agents  or  the  auditor  of  Court.** 

The  defenders  reclaimed.     On  advising,  their  Lord«- 
ships  (24th  November,) 

**  Alter  the  inteilocttfin'  ki  the  original  aetien  oompldned  of,  and 
find  that  the  necessary  expenses  of  the  trust  must  be  defi^yed 
frtMH  the  ruiduum  of  the  trMt-fonds,  without  cncroaddng  on 
the  sum  of  £2000  and  interest  thereof,  provided  to  Mrs  Lock- 
hart  and  her  children  in  Mfeient  and  foe :  Allow  the  sum  of 
£40  to  be  retained  from  the  said  re»idmtm,  to  meet  the  expenses 
of  the  tn»t  iacuired,  and  to  be  incurred  after  the  8th  day  of 
Januai7l834:  Fisdtfie'expensesof  dM  diecttSBiononthepoijitt 


hereby  dedded  due  by  the  pursuers  to  the  trustees,  both  bfr* 
fore  the  Lord  Ordinary  and  the  Inner-House,  and  assoilxie  Bin 
Lockhart's  children  from  the  condudons  of  the  action,  and  find 
them  also  entitled  to  their  expenses  from  the  pursuers ;  allow 
accounts,"  &c. 

Lord  Ordinary y  Jeffrey. — AcL  Christison;  William  Renny, 
W.  S.,  Affent — Alt.  Rutherford,  Shaw ;  John  Livingston,  W.S., 
Agent Mr  Thomson,  CUrh [J.D.M.] 


26th  November  1836. 

First  Division. — (G.D.F.) 

No.  47. — J.  H.  Mack,  Raiser  annd  Pursuer^ 

Mrs  Rtater  or  Waddel  and  Husband,  1  /-»  .     ^ 
Mrs  Adam  or  Smith,  /  td^manis. 

Alimentary  Provision — Assignation — Oompetition-^il  propi' 
stba  Btrictijf  aUmefntartfy  secured  &n  A.,  hmving  f^len  into 
arrears  and  A.  contracted  debt,  and  enalied  a  tfwitor  S.,  k^ 
a  competent  aMipnation,  to  daim  on  the  amars — the  ositpiM- 
Hon  narreiin^  Me  cause  of  granting  to  be  a  sum  de  pnmenti 
paid ;  and  a  subsefuent  aesignation  u>as  eseeeuted  of  the  snme 
arrears,  bearing  thu  the  deed  was  granted  in  ctrntideratioin  ef 
a  payment  made  towards  the  ahment  of  A.  /a  a  cempetitum 
between  the  two  assignees  and  the  common  debtor  A,, — Sisld, 
(l.)  That  the  last  assignee  wot  not  preftrable,  ns  an  atimen- 
targ  creditor,  to  the  first  assignee,  there  being  no  evidence  that  • 
the  sum  in  the  first  assignation  was  not  emphged  in  the  wag  of 
aliment :  and  no  strictly  alimentary  creditors  being  in  the  field; 
and,  (2,)  That  the  common  debtor  could  not  eschtde  an  as- 
signee  to  the  Jknd.on  the  ground  that  the  protnsion,  by  its 
constitution,  was  Ottmentary,  and  not  attachable  by  credHore, 

The  late  John  Rymer  of  Giftonhill,  by  his  settle- 
ment, dated  on  20th  March  1813,  made  certain  jfM'ovi- 
sions  to  his  daughter  and  granddaughter,  the  claimant, 
Mrs  Elizabeth  Rymer  or  Waddel.  In  particular,  he 
disponed  to  Mrs  Rymer  or  Waddel  the  sum  of  £4000, 
Sterling,  "  for.  her  liferent  use  allenariy,*  and  the  heirs 
of  her  body  equally  among  them  in  fee.  The  deed 
contained  a  qualification  applicable  to  both  of  the  de- 
visees, viz.  that  the  provision 

"  shall  in  no  respect  be  subject  to  the  jus  martti,  or  right  of 
administration  of  any  husband  or  husbands  whom  they  may  marry, 
nor  liable  for,  or  affectable  by,  their  debts  or  deeds  of  any  kina, 
the  said  provision  being:  intended  as  alimentary  for  my  said 
daughter  and  graaddanghtsr  afone." 

Oft  aotk  Mu^  1824,  the  daifinmt  (Mrs  Waddel), 
who  was  then  married  to  Joseph  Murrav  Gilchriirt, 
with  concurrence  of  her  spouse,  obtuned  d^eree  oC 
adjudication  against  the  suooessor  of  the  testator,  where^ 
by  the  lands  of  Cliflonhill  were  decerned  to  pertain  to 
this  claimaiit  for  her  liferent  ase  allenariy,  in  terms  of 
the  foresaid  bequest*  Therealtet  a  prooem  6f  ranktiig 
imd  sale  being  brought  of  the  lands  of  CliftonhtU,  this 
claimant  kKiged  aii  interost  in  the  process,  and  In  the 
scheme  she  Was  prefeired  secundo  heo  to  the  extent  of 
the  sums  contained  in  her  decree  of  adfudioalion. 
Subsequent  to  1824,  no  sum  of  interest  was  paid  on 
the  aliove  provision.  The'  lands  having  been  mean- 
time sold,  she  obtained  a  decree  for  an  interim  payment 
of  £700  to  herself  and  her  now  husband,  :AjNAibak[ 
Douglas  Waddel,  her  former  husband,  Gilchrist,  hav- 
ing deceased.  The  decree  for  this  paymebt  was  ex- 
tracted in  name  of  William  Waddel^  W.S^  ott  condition 
of  freeing  the  common  agent  and  judicial  ftictor  of  all 
arrestments  used  in  relation  to  Mrs  Waddel's  cMm  ift 
the  raaUog  and  sale.    The  interim  decrae  having  been 
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obtained  on  these  conditions,  it  became  necessary  for 
the  judicial  factor,  the  present  pursuer,  to  bring  the 
present  process  of  multiplepoinding,  to  ascertain  the 
rights  of  certain  competitors,  who  were  ultimately  re- 
duced in  number  to  the  present  claimants. 

Mrs  Adam  or  Smith  claimed,  on  the  following  ground, 
to  be  preferred  prime  loco :  Her  husband,  in  conse- 
quence of  various  disbursements,  obtained,  on  7th  April 
1826,  with  consent  of  her  then  husband,  an  assignation 
from  Mrs  Waddel  or  Rymer,  whereby  she  assigned  to 
Mr  Adam  the  above  settlement,  decree  of  adjudication, 
and  all  following  thereon,  for  payment  of  Uie  sum  of 
£191)  in  the  foUowing  terms : 


« 


And  seeing  that  Peter  Adam,  writer  in  Glasgow,  has  in* 
■tantly  advanced  and  made  payment  to  us  of  a  certain  sum  of 
money,  of  which  we  acknowledge  the  receipt,  renouncing  all 
exceptions  to  the  contrary :  Therefore,  we  have  made,  consd- 
tuted  and  appointed,  as  we  do  hereby  make,  constitute  and  ap- 
.point  the  said  Peter  Adam,  his  heirs  and  donators,  our  lawfiil 
cessioners  and  assig^iees  in,  and  to  the  lawful  interest  which  is 
already  due,  or  which  may  yet  become  due  to  us,  of  the  foresaid 
sum  of  £4000  Sterling,  idl  as  contained  in  the  deed  of  settle- 
ment and  decreet  above  recited,  to  the  extent  of  the  sum  of 
£191  Sterling,  and  lawful  interest  thereof,  till  payment  of  it  is 
made  or  recovered  by  the  said  Peter  Adam/* 

Mrs  Waddel  claimed  in  virtue  of  the  terms  of  the 
settlement  of  her  grandfather,  whereby  the  provision 
was  declared  alimentary. 

William  Waddel  claimed  in  virtue  of  an  assignation 
obtained  on  I6th  Septepnber  1834  from  Mrs  Waddel, 
for  payment  of  a  bill  for  £50,  a  sum  of  £162  for  money 
advanced,  and  £215  for  professional  charges  incurred 
in  relation  to  the  above  legal  proceedings.  He  further 
claimed  as  representing  and  coming  in  place  of  Mrs 
Waddel  in  the  interest  she  had  in  her  grandfather^s 
settlement,  through  the  decree  for  an  interim  payment, 
extracted  in  his  name  in  the  ranking  and  sale,  main- 
taining that  the  payments  and  outlay  were  strictly  ali- 
'  mentary. 

The  claim  of  Mrs  Adam  was  put  forward  on  the 
ground  that  the  sums  disbursed  by  her  late  husband, 
Mr  Adam,  were  for  the  support  of  Mrs  Waddel,  then 
Gilchrist.  The  same  averment  was  made  by  Waddel, 
but  the  assignations  to  neither  party  specified  that  such 
was  the  fact  There  were  no  strictly  alimentary  cre- 
ditors in  the  field,  and  there.was  no  evidence  adduced 
that  Adam's  advance  was  not  alimentary.  Minutes  of 
debate  were  ordered  by  the  Lord  Ordinary  as  to  this 
point. 

VftAdiA  pleaded — (1.)  The  claimant,  Mrs  Elizabeth 
Rymer  or  Waddel,  is  entitled  to  be  preferred  to  the 
whole  fund  in  medio,  as  an  alimentary  provision,  sub- 
ject to  any  preference  in  the  person  of  the  claimant, 
Mr  William  Waddel,  as  an  alimentary  creditor.  (2.) 
The  claim  of  Mrs  Margaret  Adam  or  Smith,  by  virtue 
of  the  alleged  assignment,  on  account  of  an  ordinary 
and  not  alimentary  debt,  is  excluded  by  the  terms  of 
the  settlement  by  which  the  provision  was  bestowed, 
and  which  declares  it  not  aifectable  by  the  debts  or 
deeds  of  the  claimant,  Mrs  Rymer,  and  to  be  intended 
as  purely  alimentary. 

Mrs  Adam  or  Smiih  pleaded^-^l.)  The  assignation 
founded  on  by  the  respondent  being  the  first  in  date, 
and  duly  intimated,  is  preferable  to  the  claim  of  all 
the  subsequent  creditOFs.    (2.)  There  being  a  suffi- 


ciency of  funds  to  meet  this  assignation  at  the  date 
thereof,  and  these  funds  having  consisted  of  arrears  of 
the  annuity  payable  to  the  claimant,  Mrs  Waddel,  the 
respondent  is  entitled  to  a  preference  over  any  of  the 
subsequent  creditors.  (3.)  The  respondent  is  entitled 
to  such  preference,  whether  the  fund  then  existing  was 
composMl  of  arrears  pr  not,  the  said  fund  being  neces- 
sary for  the  maintenance  of  the  claimant.  (4.)  It  being 
proved  that  there  was  a  sufficiency  of  arrears  to  meet 
the  claim  of  the  respondent,  and  there  being  no  prior 
alimentary  creditor,  the  respondent  is  entiUed  to  be 
preferred  to  the  extent  of  her  interest,  whatever  may 
have  been  the  nature  of  that  fund,  the  respondent  hav- 
ing the  first  intimated  assignation.  (5.)  The  claimant, 
Mrs  Waddel,  having  granted  an  assignation  in  favour 
of  the  other  claimant,  Mr  Waddel,  posterior  in  date  to 
that  of  the  respondent,  is  barred  from  objecting  to  the 
competency  of  having  granted  a  prior  assignation.  (6.) 
The  claimant,  Mrs  Waddel,  is  barred  from  impugning 
the  assignation  in  favour  of  the  reqrandent,  by  the 
judicial  ratification  and  solemn  oath  that  she  would 
never  quarrel  the  same.  (7.)  The  sums  advanced  by 
the  late  Mr  Adam  being  for  the  aliment  of  the  claim- 
ant, are,  sua  ntUurOf  chargeable  against  the  fund  m 
medio;  and  the  respondent's  debt  having  been  first 
constituted  and  intimated,  the  respondent  is  entitled  to 
be  preferred,  even  in  a  question  with  any  subsequent 
alimentary  creditor.  (8.)  Under  the  decree  of  adju- 
dication on  which  the  claimant,  Mrs  Waddel,  was 
ranked  in  the  process  of  ranking  and  sale,  the  sum9  of 
which  she  was  thereby  ranked  are  not  subject  to  any 
restriction  in  regard  to  liability  for  the  debts  of  the 
claimant. 

**  9M  Jufy  1836 The  Lord  Ordinary  having  heard  parties' 

procurators,  and  having  also  considered  the  revised  minutes  of 
debate,  of  new  prefers  the  claimant,  Margaret  Adam  or  Smith, 
primo  heo,  in  respect  of  the  intimated  assignation  of  the  25th  of 
April  1626,  to  the  extent  of  £191  Sterling,  and  decerns  in  the 
preference  for  payment  of  said  sum  against  the  raiser  accord- 
ingly, and  with  interest  thereon  fit>m  said  date ;  quoad  ttftrs, 
appoints  the  case  to  be  enrolled  for  the  purpose  CMf  disposing  of 
the  remaining  points  in  the  cause. 

"  Note By  the  deed  of  setdement  of  John  Rymer  of  Clif- 

tonhill,  of  20th  March  1813,  the  dairoant,  Mrs  Rymer  or  Wad- 
del,  was  entitled  to  the  liferent  of  the  sum  of  £4000,  heritably 
secured  on  the  lands  of  Cliftonhill  and  others,  belonging  to  the 
disponer,  her  &ther ;  and  the  Lord  Ordinary  holds,  that  the 
terms  of  that  settlement  are  sufficient  to  confer  on  that  liferent 
the  character  of  an  alimentary  provision.  At  the  date  of  the 
adjudication  obtained  by  the  claimant,  Mrs  Elizabeth  Rymer,  in 
1824,  there  was  due  an  arrear  of  interest  of  £335.  10s.,  and  no 
further  payment  of  interest  appears  to  have  been  made  until 
that  which  appears  to  have  given  rise  to  the  present  competi- 
tion. A  process  of  ranking  and  sale  having  been  brought  of  the 
lands  of  Cliflonhill,  a  payment  of  £700  was  made  very  lately, 
under  the  authority  of  the  Court,  to  Mrs  Elizabeth  Rymer  or 
Waddel,  and  her  husband,  under  conditions  which  made  it  ne- 
cessary to  raise  the  present  multiplepoinding,  for  the  purpose  of 
ascertaining  the  rights  of  various  competitors  in  regard  to  said 
payment.  The  payment,  it  will  be  observed,  is  quite  general. 
Having  been  made,  however,  in  the  terms  of  the  interlocutor 
in  die  ranking,  and  the  minute  there  referred  to,  as  a  payment 
'  of  the  debt  due  to  Mrs  Elizabeth  Rymer  or  Waddel,'  it  must 
be  held,  and  seems  to  be  admitted  by  all  parties,  that  it  iiras  a 
payment  to  account  of  the  interest  due  on  the  above-mentioned 
sum  of  £4000,  heritably  secured  on  the  lands,  the  yearly  interest 
thereon,  or  annual  alimentary  provision,  is  £"£00 ;  and  even 
supposing  the  claimant,  Mrs  Waddel  or  Rymer,  entitled  to  ap- 
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plj  this  payment,  to  that  amount,  to  the  current  aliment  of  the 
year  during  which  the  payment  was  made,  there  would  remain 
£500,  which  must  be  considered  as  a  general  payment  to  account 
of  the  arrears  of  aliment  outstanding  from  the  year  1823.     Of 
this,  £191  is  claimed  by  Mrs  Adam  or  Smith,  in  virtue  of  an 
assignation  granted  by  Mrs  Rymer,  with  the  consent  of  her  then 
husband,  dated  April  7,  1826,  and  intimated  to  the  judicial 
£u;tor  on  Ihe  estate  of  Cliftonhill  in  April  following.     This 
claim  is  opposed  by  William  Waddel,  founding  on  an  assigna- 
tion by  Mrs  Rymer,  dated  16th  September  1834,  for  behoof  of 
himself  and  of  Mrs  Waddel ;  and  by  Mrs  Waddel,  founding  on  the 
alimentary  nature  of  the  provision,  asserting  her  right  to  carry 
off  the  whole  fund.     There  was  originally  another  daim  by 
Aitchison  Alexander  Mack,  but  as  he  did  not  reclaim  against 
the  former  interlocutor  of  the  Lord  Ordinary,  postiK>ninghim  to 
the  claimant,  Mrs  Adam,  the  only  question  here  turns  on  the 
merita  of  the  competition  between  the  claimant,  Mrs  Adam,  on 
the  one  hand,  and  Mr  Waddel  and  Mrs  Rymer  on  the  other : 
the  two  latter  forming  common  cause  against  the  former.     The 
first  point  to  be  considered  is,  whether,  between  Mr  Waddel, 
in  his  own  right  as  a  creditor  of  his  cedent,  Mrs  Rymer,  and 
the  other  assignee,  Mrs  Adam,  there  is  any  other  criterion  of 
preference  but  that  afforded  by  the  respective  dates  of  theif  as- 
signationa ;  and  on  that,  the  Lord  Ordinary  continues  of  the 
opinion  expressed  in  his  interlocutor  of  the  1  Ith  July  1835.     It 
does  not  appear  to  him  that,  in  so  far  as  regards  the  sums  said 
to  have  been  advanced  by  the  claimant,  Mr  Waddel,  he  is  en- 
titled to  any  preference  as  an  alimentary  creditor.     An  alimen- 
tary creditor  is  understood  to  be  one  who  has  either  actually 
funushed  articles  falling  under  the  description  of  aliment,  or  is 
vested  with  the  right  of  parties  who  have  done  so.     But  the 
claimant,  Mr  Waddel,  is  neither  in  the  one  situation  nor  the 
other.     The  ground  of  his  daim  is  money  advanced  to  Mrs 
Rymer  herself;  being,  in  the  first  place,  the  sum  of  £50,  con- 
tained in  an  accepted  bill  by  her  and  her  present  husband ; 
secondly,  a  sum  of  £126,  for  advances  said  to  have  been  made 
by  him  to  them  for  support  and  maintenance  of  themselves  and 
children ;  and,  lastly,  a  business  account,  amounting  in  all,  with 
interest,  to  £215.     The  Lord  Ordinary  sees  no  ground  for  hold- 
ing the  terms  of  this  assignation  to  confer  any  right  on  Mr  Wad- 
del as  an  alimentary  creditor.     He  has  no  assignation  from  the 
parties  who  made  any  alimentary  furnishings  to  Mrs  Rymer. 
He  merely  holds  an  assignation  from  Mrs  Rymer  herself  for 
money  advanced  to  her,  and  in  this  particular,  stands  exactly 
on  an  equal  footing  with  Mrs  Adam.     It  is  very  probable  that 
the  money  so  advanced  was  expended  in  alimentary  purposes, 
as  the  alimentary  provision  itself  was  not  then  tangible  ;  and  it 
does  not  appear  that  she  had  any  other  source  of  support.     But 
the  same  presumption  would  apply  with  equal  force  to  the  assig- 
nation granted  to  Mrs  Adam's  author  in  1826 ;  and  as  the  rights  of 
the  creditors  stand  in  every  particular  on  the  same  footing,  the 
Lord  Ordinary  is  of  opinion,  that  no  preference  can  be  creat- 
ed by  the  mere  circumstance  of  the  cedent,  the  debtor,  choos- 
ing to  declare,  in  the  assignation  of  the  later  date,   that  the 
advances  were  made  for  the  support  of  her  and  her  family. 
The  other  question  being  that  properly  arising  between  Mrs 
Rymer  herself  and  the  competitor,  Mrs  Adam,  is  attended  with 
more  difficulty.    But  the  Lord  Ordinary  is  of  opinion,  that 
here,  too,  the  latter  is  entitled  to  prevail.     It  will  be  ob- 
served, in  the  firtt  place,  that  there  are  here  no  alimentary 
creditors,  in  the  proper  sense  of  the  term ;  and,  second,  that 
after  setting  apart  the  full  current  year's  aliment,  the  fund  in 
medio  consists  entirely  of  a  payment  to  account  of  arrears  of 
aliment  running  from  the  year  1822.     There  is  no  room  here, 
then,  for  the  application  of  the  rule  laid  down  in  the  case  re^ 
ferred  to,  of  Monypenny  against  Earl  of  Buchan,  1 1th  July  1835, 
in  which  the  competition  related  to  certain  successive  termly 
sums  of  aliment,  and  was  dedded  in  favour  of  proper  alimentary 
creditors.     The  competition  here  is,  in  the  first  place,  for  ar- 
rears of  an  alimentary  provision ;  and,  secondly,  it  takes  place 
between  a  creditor  who  had  advanced,  in  the  year  1826,  a  sum 
of  money  on  the  security  of  that  provision,  to  which  the  credi- 
tor got  an  assignation,  and  the  debtor  in  that  sum  of  money, 
trho  now  seeks  to  carry  off  the  fund,  upon  the  ground  that  it 


was  not  affectable  by  her  own  deed.  A  competition  of  this  kind 
does  not  appear  to  the  Lord  Ordinary  to  admit  of  the  applica- 
tion of  those  rules  by  which  the  case  above  alluded  to  was 
determined.  Though  it  may  be  true  that  an  alimentary  fund, 
in  one  sense,  is  not  assignable,  that  is,  does  not  admit  of  being 
prospectively  alienated  in  consideration  of  a  present  advance,  it 
does  by  no  means  follow,  that  when  the  annual  aUmentary  pay- 
ments are  dther  allowed  to  accumulate,  or  are  accumulated  in 
consequence  of  the  temporary  inability  of  the  debtor  to  pay  them, 
those  accumulations  or  arrears  are  not  effectually  earned  by  an 
assignation  granted  to  a  party  who  has  advanced  the  money. 
It  is  true,  that  if  proper  alimentary  creditors  were  competing, 
they,  from  the  very  nature  of  the  fund,  would  be  entitled  to  a 
preference.  But  if  there  are  no  proper  alimentary  creditors,  one 
of  two  presumptions  must  hold,  either  that  the  party  holding 
the  alimentary  right  had  ftmds  to  support  himself  independently 
of  the  aliment,  or  if  he  had  no  such  funds,  which  appears  to 
be  the  case  here,  that  the  funds  advanced  by  the  assignee 
were  actually  applied  to  that  purpose.  On  the  first  supposi- 
tion, which  implies  that  the  arrears  were  not  necessary  for 
the  support  of  the  party  holding  the  provision,  even  an  arrest- 
ment would,  in  all  probability,  be  held  to  be  good ;  and  on  the 
second,'  the  assignee  must,  in  equity,  be  held  to  be  an  alimen- 
tary creditor,  and  the  preference  of  the  cedent  over  the  assignee 
would  involve  the  most  obvious  and  grossest  injustice.  The 
last  consideration  applies  with  peculiar  force  to  the  drcum- 
stances  of  the  present  case.  In  consequence  of  the  embarrass- 
ments of  the  common  debtor,  the  payment  of  the  alimentary 
provision  has  been  suspended  since  the  year  1823.  In  1826, 
the  assignation  itself  proves  that  she  received  the  sum  of  £191 
from  the  author  of  Mrs  Adam,  in  consideration  of  transferring 
to  that  extent  her  aUmentary  provision.  In  other  words,  she 
obtained,  at  the  expense  of  the  resppndent's  author,  a  supply  of 
money,  which  she  might  expend  Oh  alimentary  purposes ;  and 
in  the  absence  of  any  proper  aUmentary  creditors,  it  must  be 
held  that  it  was  so  expended.  In  these  circumstances,  it  is 
obviously  implied  in  the  claim  of  preference  on  behalf  of  Mrs 
Rymer,  that  she  herself  is  entitled  to  carry  off  that  very  fund, 
in  consideration  of  which  the  sum  obtained  by  her,  and  pre- 
sumably appUed  to  her  own  support,  was  obtained.  It  is  hardly 
necessary  to  observe,  that  the  prindple  involved  in  this  is  no 
less  unjust  in  itself,  than  injurious  to  the  interests  of  parties 
drcumstanced  Uke  the  claimant,  Mrs  Rymer.  It  is  unjust, 
because  it  would  enable  such  a  party  to  defeat  the  rights  of 
those  by  whom  the  aUmentary  provision  had. been  truly  advanced, 
during  the  inabiUty  of  the  debtors  by  whom  it  was  properly 
due ;  and  it  would  be  highly  injurious,  because,  if  the  rule  were 
once  so  estabUshed,  it  would  be  nearly  impossible  for  an  aU- 
mentary annuitant  to  obtain  any  pecuniary  suppUes  whatever 
during  the  temporary  embarrassment  of  the  debtor.  Up6n  these 
grounds,  therefore,  Uie  Lord  Ordinary  remains  of  opinion,  that 
Mrs  Adam's  claim  of  preference  ought  to  be  sustained." 

Rutherfurd  for  Waddel. — This  is  an  arrear  of  a 
fund  strictly  alimentary.  We  contend  that  Adam  was 
only  a  common  creditor  as  for  a  sum  instantly  advanced, 
and  not  an  alimentary  one,  like  Waddel,  which  charac- 
ter we  maintain  he  possesses ;  and  the  question  is, 
whether,  there  being  an  arrear  of  an  alimentary  fund, 
an  alimentary  creditor  is  not  preferable  in  a  competi- 
tion to  a  common  creditor.  The  fact  of  the  fund  being 
an  arrear,  cannot  alter  its  character. 

2>.  McNeill, — We,  on  the  other  hand,  contend,  that 
there  is  no  more  evidence  in  the  one  assignation  than 
in  the  other,  to  satisfy  the  Court  that  Waddel  b  the 
only  alimentary  creditor.  Adam  was  as  much  so  as 
Waddell ;  and  Adam  having  the  prior  assignation,  is 
preferable  on  the  fund. 

Lord  Bolgrajf. — Could  Mrs  Gilduist  have  discharged  the 
sum  by  her  own  acknowledgment  ? 

Rutherfurd, — I  think  such  a  discharge  would  have  been  suf- 
ficient. 
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Lord  Btofpnty.^Well^  if  she  could  do  io,  why  thould  tht 
firtt  ttirignee  not  be  able  to  do  the  same  ? 

Lord  Gillies, — How  was  she  supported  for  years  previous  to 
WaddeVs  (the  second)  assignation  ? 

RutKerfltrd, — She  may  nave  borrowed  from  others  for  her 
support.  There  is  no  evidence  that  Adam's  supply  was  all* 
mentary ;  and  if  we  had  a  diligence,  we  could  prove  by  Adam's 
books  that  the  advance  was  for  a  different  purpose. 

Lord  GiUin There  are  no  claims  for  odiers  who  are  strictly 

alimentary  creditors.  The  present  claimants  are  not  of  that  de- 
scription exactly.  I  am  not  satisfied  that  Adam's  advance  was 
not  so  applied  in  aliment,  and  I  am  inclined  to  adhere ;  for  I 
cannot  make  out  how  she  iras  supported  about  the  period  of 
Adam's  advance,  unless  by  that  supply.  The  evidence  in  this 
respect  is  not  direct,  certainly ;  but  it  is  material  to  remark,  there 
is  no  evidence  that  others  supported  her,  and  there  is  no  claim 
for  such  aliment  now.  And  in  the  &ce  of  want  of  proof  that 
she  was  supported  aliunde,  and  in  default  of  creditors  strictly 
alimentary,  and  the  evidence  is  real  that  she  has  been  supported, 
I  must  confess  the  evidence,  or  at  least  the  presumption,  is  too 
strong  to  prevent  me  firom  supposing  that  Adam's  advance  was 
not  alimentary. 

Lord  Mackenzie I  would  have  liked  to  have  seen  stronger 

evidence  certainly,  that  Adam's  advance  was  for  alimentary 
purposes,  if  the  claim  be  put  on  that  ground.  But,  on  the 
whole,  I  am  inclined  to  adhere  on  the  grounds  stated  by  the 
Lord  Ordinary.  Besides,  Adam's  assignation  is  stated  to  have 
been  for  a  sum  de  presenti  paid,  and  why  had  she  not  power  to 
assign  the  arrears  of  such  a  fund  to  pay  off  that  advance  ? 

Mjord  Balffruy. — If  she  had  the  right  to  receive  and  discharge 
the  arrears,  which  it  is  admitted  she  had,  it  humbly  appears  to 
Me  that  she  could  validly  assign.  I  have  no  doubt  at  all  of  the 
propriety  of  the  Lord  Ordixiary's  interlocutor. 

Lard  Mackenzie That  is  precisely  the  ground  I  go  upon. 

I  wottld,  however,  like  that  we  were  more  certain  of  the  frets, 
than  ean  be  gathered  ^m  the  record. 

Lord  jBal^raif.^-Supposing  too — and  that  is  the  case  put  for 
Waddel,  though  taking  a  different  view  of  the  eflect  in  stating 
it — ^that  the  aliment  fausd  got  into  arrear  by  law  proceedings, 
which  seems  to  have  been  the  esse  here,  and  that  she  had  ap- 
plied for  a  present  advance  pendente  lite  to  carry  on,  would  not 
fhnt  loan  be  alimentary  as  much  as  Waddel's  ? 

Lord  Machenzie,^A  am  not  satisfied  that  the  averments  of 
aither  party  are  sufficient 

Lord  PtewideiU  abaent 

The  Court  unanimously  adhered. 

Authorities  for  Bfrs 'Waddel Monypenny  v.  E.  of  Buchan^ 

nth  July  1685;  Jurist  tlrquhart;  M.  Diet  10,408.  Ersk. 
IIL  5,  2,  and  III.  3,  7. 

Authorities  for  Mrs  Smith Had.,  19th  November  1612. 

Donaldson  v.  Kirkaldy,  M.  Diet.  10,890,  14th  June  1677. 
Bell's  Com.  h  131.  Blackwood;  M.  10,391.  £.  of  Buchan, 
ut  supra* 

Lord  Ordinary,  Fullerton. — Rutherfurd,  Penney;  W.  Wad- 
del,  W.S.,  A^entfor  Mrs  Waddel  and  sel/.^D.  McNeill, 
James  Anderson;  Fisher  and  Duncan,  S.S.C.,  Agents  for  3£rs 
Adam  or  SnUth S.,  Clerk [O.D.F.] 


26th  November  1836. . 
FiBST  Divisi0N.*-^(O.D.F.) 

No*  48.-— Michael  Gilfullah,  PetUioner^  v.  Aubz- 
AHDER  PiRXE  Hendxbsov,  HeqHmdeni, 

^tfikrupt — Discharge — Concurrence  of  Creditors — Contingent 
''*'  Claims— Process — Expenses — A  bankrupt  kaving  presented 
ametppHeatimifirdisckarfe,  in  terms  of  tke  Bankrupt  Siahite, 
and  on  the  report  of  the  trustee,  who,  m  stmtin§  thai  there  loas 
the  requisite  concurrence,  had  deducted  contingent  claims — Held 
by  the  Court,  ("l,)  That  the  petition  was  incovmetent,  in  respect  ' 
that  contingent  claims  must  be  taken  into  view  in  caleulmting 
the  four-fifths.  (2.)  That  the  concurrence  of  creditors  obtained 
subsequent  to  the  application,  could  not  operate  retro,  so  as  to 


wdidate  an  ineompetent  peiitUm,    (9,)  Lt  the 
modified  the  expenses  against  the  petitioner. 

The  petitioner,  in  terms  of  the  61  at  section  of  the 
Bankrupt  Statate,  presented  an  application  for  dis« 
charge,  stating  that  he  had  obtained  the  requisite  con- 
currence of  the  trustee,  and  four-fiflhs  in  number  and 
value  of  the  creditors.  The  trustee  concurred  in  the 
application,  and  lodged  a  certificate  to  the  following 
effect: 

"  I,  James  £err,  accountant  in  Glasgow,  trustee  on  the  se- 
questrated estate  of  Michael  Gilfillan,  writer,  insurance-broker, 
and  merchant,  or  distiller,  in  Glasgow,  do  hereby  certify,  Thar, 
in  my  opinion,  the  said  Michael  Gilfillan  has  obtained  the  con- 
sent of  upwards  of  four-fifths  in  number  and  value  of  the  credi- 
tors whose  claims  have  been  lodged,  but  objected  to,  and  not 
finally  disposed  of  by  the  trustee,  but  excluding  the  creditors 
whose  damns  have  been  ranked  contingently.  Should  it,  how- 
ever, be  found  by  the  Court,  that  the  creditors  who  have  been 
ranked  contingently  ought  to  be  counted  in  number  and  value, 
in  that  case  the  said  Michael  Gilfillan  has  not  obtained  the  con- 
sent of  four-fifths  in  number  and  value." 

The  petition  having  been  remitted  to  the  Lord  Or- 
dinary on  the  bills,  answers  were  lodged  by  the  respon* 
dent,  who  objected  to  the  legality  of  discounting  from 
the  calculation  the  claims  of  contingent  creditors,  and 
stating,  that  if  these  claims  were  sustained,  the  peti- 
tioner had  not  the  requisite  statutory  concurrence. 

The  Lord  Ordinary  (Corehouse),  10th  August  1836, 

''  having  considered  the  petition,  ansvrers,  productions  and  re- 
mit from  the  Court,  In  respect  it  appean,  from  the  certificate 
by  the  trustee  on  the  sequestrated  estate  of  the  petitioner,  that 
the  petitioner  has  not  obtained  the  concurrence  of  four-fifths 
of  the  creditors  in  number  and  value  as  required  by  the  Statute, 
refuses  the  prayer  of  the  petition  in  hoc  statu,  and  decerns : 
Finds  no  expenses  due. 

"  Note The  Lord  Ordinary  concurs  with  Mr  Bell  in  think- 
ing, that  '  contingent  creditors  must  be  included  in  ascertaining 
the  four-fifths  required  by  the  Act  to  sanction  the  petition. 
The  vague  expressions  used  in  the  24th  section,  cannot  be  so 
construed  as  to  deprive  a  contingent  creditor  of  his  right  to  take 
part  in  this  important  measure/  No  expenses  have  been  found 
due,  because  the  Lord  Ordinary  is  not  aware  that  this  point  has 
received  the  judgment  of  the  Court.** 

The  petitioner  reclaimed.    At  advising, 
T»  Maitiandy  for  petitioner.     The  requisite  concur- 
rence has  been  obtained  since  the  date  of  the  Lord 
Ordinary's  interlocutor,  and  therefore  craved  the  bank- 
rupt's discharge. 

SoUcUoT'Oeneral  and  PaHoH  objected  to  the  for- 
mality of  the  petition.  If  the  Court  be  of  the  opinion 
of  the  Lord  Ordinary,  that  the  petitioner  had  not  the 
requisite  statutory  concuirence,  and  that  the  trustee 
erroneously  discounted  contingent  claims,  the  a^^ca- 
tion  for  discharge  is  incompetent.  It  is  expressly  pro- 
vided by  the  61st  section  of  the  Statute,  that  **  it  shall 
be  lawful  for  the  bankrupt,  with  the  concurrence  of  the 
trustee  and  four-fifths  of  tiie  creditors  in  number  and 
value,  to  i^ly  to  the  Court  of  Session  by  petition, 

Saying  that  he  maybe  held  as  finally  discharged." 
ow,  at  the  date  of  the  applicaUon,  and  on  the  assump- 
tion that  the  trustee  was  wrong  in  his  view  of  the  Sta- 
tute, the  petitioner  had  not  the  necessary  ooncoirence; 
and  any  subsequent  accession  of  concuirence  from  cre- 
ditors could  not  have  the  efiiect  of  operating  reirtfy  so 
as  to  warrant  the  petition,  which  was  incompetent  at 
its  date«^-See  the  case  of  Amott,  7t)i  June  1834, 
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Jurist,  Vol.  VI.  pp.  386  and  600,  and  Lord  MonoreifTs 
note. 

The  Court  expressed  an  opinion,  that  if  the  petition- 
er would  state  that,  at  the  date  of  the  trustee's  certifi- 
cate, the  trustee  had  not  made  up  an  accurate  report, 
and  that  there  were  errors  to  rectify  which  would 
noalerially  affect  the  value,  and  validate  the  petition, 
the  petitioner  might  be  allowed  time  to  have  the  report 
rectified. — The  petitioner  would  not,  however,  make 
any  such  averment. 

jT.  Maitland. — I  am  satisfied  the  petitioner  must 
put  in  a  new  application. 

SoUeitar-General. — We  are  entitled  to  expenses 
here. 

Lord  Mackenzie, — As  to  expenses,  the  difficulty  arises  from 
the  terms  of  the  report.     The  petitioner  was  misinformed. 

Lord  GtUies. — But  he  was  wrong  in  point  of  law.  I  am 
•Iraid  we  must  give  expenses. 

JLord  JBalffray-^l  would  modify  them  in  the  circumstances. 

Lord  Pre$idint  absent. 

The  Court 

"  adhere  to  the  interlocutor  reclaimed  against,  but  find  the  re- 
spondent entitled  to  £6.  6b.  of  expenses  of  the  Utigation  in  the 
Inner-House,  reserving  right  to  the  petitioner  to  present  a  new 
application ;  and  to  d^  respondents  their  objections  thereto ; 
Decern  against  the  reclaimer  for  the  above  sum  of  expenses." 

Lord  Ordmafy,  Gorebouse. — Act.  T.  Maitland;  Wother- 
spoon  and  Hack,  W.S.,  AgetUt, — Ak,  Solicitor-General  (Cun- 
inghame),  Patton  ;  C.  F.  Davidson,  W.S.,  Agent, — Mr  Bell, 
Cfcr*.--[G.D.F.] 


No.  49. 


2Qtk  November  1836. 
FiasT  Div;sio».^(G.D.F.) 

'Poor  Lawrence  Skene,  Pursuer^  v.  James 
Tatlob,  Defender, 

Caotion—Attester— Pur8uer_Process->A.  S.,  1 1th  July  1828 
— A  pursuer  in  an  action  of  reduction,  being  bankrupt,  having 
put  in,  a  bond  of  caution  fir  expenses;  and  the  attester  to  the 
bond  having  thereafter  likewise  become  bankrupt,  but  the  cii«- 
tioner  kimseff'was  solvent,  the  Court  held  that  the  pursuer  must 
tmpport  his  caution,  and  that  he  had  not  the  jus  consequent 
witJkout  doing  so, 

Lawrence  Skene,  the  pursuer  in  a  reduction  c^  a 
decree  obtained  against  him  by  James  Taylor,  S.S.C., 
being  bankrupt,  was  ordained  to  sist  his  trustee,  or,  on 
failing  to  do  so,  to  find  caution  for  the  expenses  of 
process.  The  trustee  declined  to  act,  and  caution  was 
found.  Upon  a  motion  for  peremptory  defences,  it 
was  pleaded  for  the  defender,  that  the  attester  to  the 
pursuer's  bond  of  caution  had  become  bankrupt,  and 
that  the  pursuer,  as  a  bankrupt  without  caution*  was 
not  entitled  to  be  heard. 

The  Lord  Ordinary  reported  Uie  case :  when  it  was 
pleaded  for  the  pmrsuer — It  is  not  in  the  general  case 
competent,  upon  the  bankruptcy  of  a  cautioner,  to  ap- 
ply for  a  new  bond.  This  has  always  been  the  general 
rule.  It  was  found  so  in  Govan  v.  Gray ;  aind  although 
that  wafl  the  case  of  a  suspension,  it  was  tantamount 
to  an  authority  generally  upon  the  point,  and  was  so 
treated  by  Beveridge  in  his  work  upon  the  Bill- Cham- 
ber, with  reference  to  advocations  (section  162).  If, 
therefore!,  it  were  competent  to  apply  for  new  caution, 
it  could  only  be  so  under  the  Act  of  Sederunt,  1 1th 
July  1828,  which  confers  the  right  in  certain  cases. 


But  that  Act  confined  it  to  the  case  of  suspensions  of 
liquid  obligations,  and  to  the  case  of  the  cautioner  him* 
self  becoming  bankrupt  or  dying  unrepresented;  and 
it  was  thereby  only  competent  to  apply  by  note  to  the 
Inner- House.  The  present  was  an  action  of  reduction. 
The  cautioner  was  alive  and  solvent^  and  the  defender 
did  not  choose  to  i^ply  to  the  Division,  nor  even  to 
the  Lord  Ordinary,  to  direct  new  caution  to  be  found. 
He  would  not  be  entitled  to  obtain  such  an  order,  even 
if  applied  for  in  regular  form ;  and  still  less  was  he  en- 
titled to  object  to  the  pursuer's  being  heard  in  his 
motion  for  defences.  The  pursuer  had  a  cautioner, 
and  his  bond  was  sufficient ;  at  least  until  a  new  one 
were  applied  for  and  ordered.  A  contrary  doctrine 
would  ej^pose  him  to  constant  interruption.  He  might 
be  met  at  every  subsequent  step  of  the  proceedings  by 
similar  exceptions. 

Answered^ — The  attester  is  essential  to  the  suffi-> 
ciency  of  the  caution ;  and  he  being  bankrupt,  th^ 
bond  is  no  longer  good  for  any  thing. 

Lord  Balgrag But  the  point  is  this,  that  the  pursuer  had 

not  the  jtff  conMequendi,  except  on  condition  of  proper  caution; 
The  attester  was  just  part  of  that  caution ;  and  if  he  becanie 
insolvept,  I  imagine  there  is  no  proper  caution. 

Lord  Mackenxic^-VLost  undoubtedly  the  caution  must  be 
supported  all  along  during  the  action. 

Lord  Ordinary,  Ck>ckbum. — Act.  B.  Bell,~^Alt.  Whigham. 
[G.D.F.] 


29th  November  1836. 

First  Division. — (G.D.F.) 

No.  50. — William  Miller,  Petitioner. 

Factor  Loco  Tutoris,  Powers  of—- Adnunistration,  Extraordi- 
nary Acts  of— Pupil — Annuity^ — Insurance — Process— Nobile 
Officium —  Circumstances  in  which  the  Court  permitted  a  factor 
loco  tutoris,  upon  an  application  to  that  effect,  to  purchase 
an  annuity  for  the  maintenance  of  a  pupil  till  she  succeeded 
to  an  entailed  property,  there  only  being  one  life,  aged  sixty^ 
seven,  between  her  and  the  succession,  and  to  effect  an  insur^ 
ance  on  the  pupiCs  life  against  that  of  the  proprietor  ofth^ 
entailed  lands,  who  was  unable  to  afford  the  pupil  any  support^ 
^nd  to  assign  the  future  rents,  from  the  opening  of  the  suc-r 
cession  and  policy  of  insurance,  in  security  if  the  annuity. 

The  petitioner,  who  had  been  appointed  fhctor  loco 
^orts  for  a  minor,  Carsina  Gordon  Gray,  only  sur- 
viving child  of  the  deceased  Charles  Gray,  who  died 
without  leaving  means  to  support  his  daughter,  pr^- 
sented  an  application  to  the  Court  in  the  following  cir« 
cumstances : 

By  the  recent  death  of  her  father's  elder  brother, 
Walter  Gray,  without  issue,  the  minor  became  pre- 
sumptive heiress  c^  entail  to  the  estate  of  Carse,  in 
Forfarshure,  worth  between  X2000  and  £3000  per  an- 
num. The  estate  (which  is  held  under  a  strict  entail, 
and  is  settled  on  heirs  whomsoever  of  the  body  of  the 
great-grandfather  of  the  minor,)  is  possessed  by  Charles 
Gray,  Esq.,  of  Carse,  the  grandfather,  an  old  gentleman, 
in  his  sixty-seventh  year.  The  rents  of  Carse  had  been 
sequestrated  at  the  instance  of  the  creditors  of  the  pre* 
sent  proprietor ;  and  the  estate  had  been  put  under  the 
management  of  a  judicial  factor.  Mr  Gray,  the  pro- 
prietor, was  unable  to  maintain  and  educate  his  grand- 
daughter, or  to  contribute  towards  the  maintenance  of 
the  child,  who  was  in  her  sixth  year,  and  without  a^y 
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means  whatever  for  her  support  or  education;  and 
her  mother  was  in  such  a  state  of  destitution,  as  to 
be  obliged  to  pawn  her  trinkets,  from  time  to  time, 
in  order  to  raise  money  to  purchase  the  absolute  ne- 
cessaries of  life.  It  was  therefore  necessary  that  a 
fund  should  be  raised :  and,  for  that  purpose,  the  pe- 
titioner proposed  to  purchase  an  annuity  during  the 
expectancy  of  the  child,  such  as  was  suitable  for  main- 
tenance and  education,  for  a  price  payable  upon  the 
succession  opening  to  her,  in  case  she  survived  her 
grandfather,  and  secured  by  an  assignment  of  the  fu- 
ture rents  of  the  property.  The  petitioner  proposed, 
further,  to  insure  the  minor's  life,  either  simply  or 
against  the  life  of  Mr  Gray,  the  present  proprietor,  to 
the  extent  of  £2000.  The  petitioner  quoted,  in  sup- 
port of  this  act  of  extraordinary  administration,  the 
following  cases :  viz.,  the  petition  of  John  Hannay,  in 
March  1833,  and  John  M^Gruthar,  December  1834, 
where  the  Court  granted  authority  similar  to  what  was 
now  craved. 

The  prayer  of  the  petition  was, 

'*  to  anthorise  the  petitioner  to  purchase  an  annuity,  for  the 
purpose  of  maintaining  and  educating  the  said  Carsina  Gordon 
Gray,  during  the  period  of  her  expectancy,  at  a  price  payable 
upon  the  succession  of  the  estate  of  Garse  opening  to  her  by 
the  death  of  the  present  heir  of  entail,  in  case  she  shall  survive 
him;  and  further,  to  effect  an  insurance  on  the  life  of  the 
minor,  either  simply  or  against  the  life  of  Mr  Gray,  to  the  ex- 
tent of  £2000 ;  and  to  assign  the  future  rents  of  the  estate  of 
Carse,  from  the  period  of  the  succession  opening  to  the  minor, 
and  also  the  policy  of  insurance,  in  security  of  die  price  of  the 
annuity  to  be  so  purchased  ;  or  to  give  the  petitioner  such  in- 
structions as  to  your  Lordships  shall  seem  just  and  proper." 

The  Court  remitted  to  Mr  Cockbum,  accountant,  to 
report  as  to  the  eligibility  of  the  method  proposed ; 
and  in  accordance  with  the  opinion  of  the  accountant, 
the  Court  considered  that  the  proposal  for  insuring  the 
minor's  life  against  that  of  Mr  Gray,  Was  an  expedient 
proceeding ;  and,  accordingly, 

"  find  the  proposal,  contained  in  the  ninth  article  of  Mr  Cock- 
bum's  report,  to  be  the  most  expedient  to  be  adopted ;  and  in 
terms  thereof,  and  of  the  prayer  of  the  petition,  grant  warrant 
to,  and  authorise  the  petitioner  to  purchase  an  annuity  for  the 
maintenance  and  education  of  the  said  Carsina  Gordon  Gray 
during  the  period  ot  her  expectancy,  on  the  terms  pioposed  by 
the  reversionary  company,  and  to  grant  a  security  accordingly 
to  the  said  company  over  the  rents .  of  the  entailed  estate  of 
Carse,  which  may  become  payable  during  the  minor's  life,  after 
her  accession  to  the  said  estate,  not  exceeding  the  sum  of 
£238.  78.,  and  decern." 

Lord  President  absent. 

Act.  Ivory;  William  MiUer,  W.S.,   Agent.^D.,   Clerk 

fG.D.F.l 


29ih  November  1836. 
FiBST  Division (G.D. F.) 

No.  61. — Alexander  Hunter  and  Others, 

M^Alister^s  Trust-DtspoJiees,  Raisers. 

Mrs  Isabella  M<Alister  or  Nicolson,  Claimant, 

Evidence  >.  Proof —  Promise  —  Oath  —  Resting*  Owing — Pro- 
cess—  Where  a  claim  wa$  made  in  a  multiplepoindinff,  by 
a  wife  against  her  father**  tnuteet,  far  payment  of  a  provi" 
sion  alleged  to  have  been  verbally  promised  by  her  father  in- 
tuitu matrimonii ;  and  where  the  claim  was  made  many  years 
subsequently  to  the  marriage;  and  after  the  father*  a  deaths— 
Circumstances  in  which  held,  (\.J  that  the  sum  claimed  form' 


ed  part  of  the  fund  in  medio ;  aiuf,  (%)  that  it  was  com* 
petent  to  refer,  in  evidence  of  the  debt,  to  an  oath  iudicialbf 
emitted  by  the  father  in  a  previous  action,  in  which  the  hus- 
band had  failed  to  establish  his  right  to  claim  to  the  amount. 

Mr  M'Alister  of  Strathaird,  who  died  in  April  1832, 
granted  an  irrevocable  trust-disposition  in  favour  of 
the  raisers,  in  April  1827,  of  his  whole  estate,  heritable 
and  moveable,  for  payment  of  debt  and  certain  other 
purposes.  There  was,  inter  alioy  conveyed  all  sums 
of  money  which  might  be  recovered  from  the  succes- 
sion of  his  late  brother.  Governor  M'Alister,  in  virtue 
of  a  chiim  and  interest  which  he  had  lodged  in  a  mul- 
tiplepoinding  raised  by  Governor  M'Alister's  trustees, 
in  which  Strathaird  diumed  the  heritage  left  by  his 
brother  in  Penang.  Mrs  Nicolson  was  by  the  trust- 
deed  provided  by  her  father  in  a  liferent  lease  (exclud- 
ing the  Jus  mariti  of  any  husband)  of  the  farm  of 
Clachamish,  at  a  small  annual  rent ;  and  in  the  event 
of  the  trustees  (of  Strathaird)  succeeding  in  making 
good  Strathaird's  claim  in  the  above  process  of  multi- 
plepoinding,  a  legacy  of  £1000  was  bequeathed  to  the 
claimant. 

The  trustees  succeeded  in  the  multiplepoinding,  and 
were  willing  to  grant  the  lease  of  Clachamish,  as  appoint- 
ed by  a  subsequent  codicil  at  a  rent  of  £10  instead  of 
£50,  which  had  been  previously  fixed  as  an  equivalent 
rent  by  the  testator,  but  subsequently  reduced  by  the 
codicil;  as  also  to  pay  the  legacy  of  £1000.  Mrs 
Nicolson,  however,  claimed  in  addition  a  sum  of  £1000, 
which,  it  was  stated,  her  father,  at. her  marriage  to  Mr 
Nicolson  in  1806,  came  under  an  obligation  to  pay  as 
tocher.  It  appeared  that  a  dispute  had  previously  arisen 
in  relation  to  this  sum,  allege^  to  have  been  promised 
as  tocher;  for,  soon  afler  the  execution  of  the  trust-deed, 
Mr  Nicolson — ^who  had  entered  to  possession  of  two 
farms,  one  of  which  formed  a  portion  of  Clachamish, 
and  had  been  allowed  a  deduction  of  £50  from  the 
rent  annually,  it  was  alleged,  as  the  interest  of  the  un- 
paid tocher — ^raised  an  action  in  this  Court  against  the 
testator  for  payment.  In  that  action  an  accounting 
took  place,  in  which  interest  was  allowed  for  the  unpaid 
sum  of  £1000 ;  and  thereafter  Mr  Nicolson  referred 
the  claim  to  Strathaird's  oath.  He  deponed  (25th 
August  1829), 

"  That  his  daughter,  Isabella  M'Alister,  was  married  to  the 
pursuer,  John  Nicolson,  in  the  year  1806,  with  the  deponent's 
consent  and  approbation.  Interrogated,  Whether  there  were 
any  communings  on  that  occasion  ?  Depones,  that  there  were. 
And  interrogated.  Whether,  in  the  course  of  these  communings, 
he  promised  to  give  the  pursuer  £1000  Sterling,  in  name  d 
tocher,  with  the  deponent's  daughter?  Depones,  That  he  did 
not ;  but  that  he  promised  to  give  £1000  to  his  daughter,  for 
herself  and  her  children.  Interrogated,  Whether  the  deponent 
ever  instructed  any  person  to  prepare  a  bond  for  the  foresaid 
sum  of  £1000  to  the  pursuer,  on  the  occasion  of  the  marriage, 
or  since  ?  Objected,  on  the  part  of  the  defender  and  his  trus* 
tees,  that  it  is  not  competent  to  inquire  into  any  transaction 
subsequent  to  the  period  of  the  marriage, — the  minute  of  re* 
ferenoe  stating  that  the  obligation  to  pay  the  tocher  was  come 
under  in  the  course  of  the  communings  with  the  defender,  rela- 
tive to  that  event.  The  commissioner  sustains  the  objection, 
and  limits  the  question  to  what  took  place  in  the  course  of  the 
communings.  And  the  deponent  being  accordingly  interro- 
gated, depones.  That  he  did  not  instruct  any  person  to  prepare 
such  a  bond.  Interrogated,  Whether  he  put  the  pursuer  into 
possession  of  the  farm  of  Clachamish  after  the  marriage  ?  De- 
pones, That  be  did  so  shortly  afterMrards,  and  that  a  fixed  rent 
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WBs  agreed  upon,  but  the  deponent  does  not  recollect  the  exact 
amount.  Interrogated,  Whether  he  allowed  the  pursuer  to  re- 
tain £50  per  annum  out  of  said  rent,  as  interest  of  the  foresaid 
sum  of  £1000  ?  Depones,  That  he  did  so  for  some  years,  and 
until  the  pursuer  separated  from  his  wife,  when  he  gave  the 
&rm  to  his  daughter,  Mrs  Nicolson,  and  that  she  has  been  in 
possession  of  the  said  farm  ever  since  the  pursuer  left  it." 

The  result  of  the  action  was,  that  the  Court  (Second 
Division)  found,  10th  February  1830,  the  oath  did  not 
instruct  the  claim  of  Mr  Nicolson,  the  husband. 

The  present  claimant,  however,  insisted  that  the 
£1000,  alleged  to  have  been  promised  by  Strathaird 
to  herself  and  children  at  her  marriage,  no  part  of 
which  had  been  paid,  was  a  debt  at  the  date  of  the 
trust-deed,  and  was  due  to  her,  with  interest  from  1806. 

In  these  circumstances,  the  present  action  of  multi- 
plepoinding  was  raised  by  the  trustees  of  Strathaird. 

The  ndseTspl€a€[€d—(l,)  The  nominal  pursuers  are 
entitled  to  retain  out  of  the  legacy  of  £1000  the  duty 
due  to  Government,  and  the  arrears  of  rent  due  by 
Bfrs  Nicolson,  and  they  are  besides  entitled,  on  pay- 
ment of  the  balance,  to  obtain  a  valid  discharge  of  the 
said  legacy.  (2.)  The  alleged  other  debt  of  £1000 
not  being  instructed,  the  nominal  pursuers  are  not 
liable  in  pa3rment  thereof.  (3.)  The  judgment  already 
pronounced  in  the  action  at  Mr  Nicolson's  instance, 
upon  advising  Strathaird's  deposition,  must  be  held  as 
conclusive  against  any  claim  for  that  alleged  £1000, 
especially  any  claim  founded  on  that  deposition,  and 
at  all  events,  as  conclusive  against  the  present  claim. 
(4.)  If  the  deposition  of  Strathaird  can  be  at  all  found- 
ed upon  by  the  defender  in  the  present  action,  it 
must  be  taken  with  all  its  qualifications.  (5.)  Even 
if  it  were  to  be  held  that  Strathaird,  at  the  time  of 
the  claimant's  marriage,  came  under  an  obligation  to 
settle  £1000  upon  her  and  her  children,  that  obli- 
gation must  be  held  to  have  been  completely  fulfilled 
and  satisfied,  by  the  bequest  of  £1000  to  herself  and 
her  children,  contmned  in  his  settlement.  Besides 
the  liferent  lease  of  a  farm  worth  upwards  of  £50  per 
annum  of  surplus  rent,  and  both  exclusive  of  her  hus- 
band's Jus  mariti.  (6.)  Separatim. — Even  if  the  de- 
fenders could  establish  the  alleged  agreement  or  obli- 
gation by  Strathaird,  to  pay  £1000,  the  rents  of  the 
farm  of  Clachamish,  and  the  other  ^mishings  and  ex- 
penditure made  by  Strathaird,  for  support  of  the  de- 
fender and  her  family,  must  be  imputed  to  extinction 
of  that  £1000,  and  the  nominal  pursuers  would  also  be 
entitled  to  compensate  the  same  with  the  sums  due  by 
Mr  Nicolson. 

Mrs  Nlcohon  pleaded — (1.)  The  legacy  of  £1000 
left  to  the  respondent,  in  the  event  of  the  nominal 
raisers  recovering  Governor  M'Alister's  property,  is 
payable  by  them,  in  respect  the  condition  on  which  it 
was  left  has  been  purified,  and  the  money  received  by 
the  nominal  raisers.  (2.)  The  sum  of  £1000,  which 
the  late  Strathaird  became  bound  to  pay  to  the  re- 
spondent, for  behoof  of  herself  and  her  children,  on 
her  marriage  with  Mr  Nicolson,  is  likewise  payable, 
and  the  obligation  is  sufiUciently  instructed  by  the 
judicial  admission,  upon  oath,  of  the  deceased  Strathaird, 
in  an  action  to  which  the  nominal  raisers  were  parties, 
and  by  the  other  real  evidence  of  the  case.  (3.)  The 
judgment  of  the  Court,  holding  the  late  Strathaird's 


deposition  as  negative  of  the  reference,  cannot  affect 
the  respondent's  right  to  the  £1000,  in  respect  her 
right  was  not  the  point  referred,  but  the  right  of  Mr 
Nicolson  ;  and  in  respect  that,  while  Strathaird  nega- 
tived Mr  Nicolson's  right,  he  distinctly  admitted  the 
right  of  the  respondent.  (4.)  It  is^u^  tertii  to  the  no- 
minal raisers,  and  altogether  irrelevant,  whether  Mr 
Nicolson's  father  advanced  the  £1000  he  promised  to 
give  the  respondent's  husband,  on  the  marriage  being 
entered  into.  (6.)  Though  it  were  otherwise,  as  the 
father  of  Mr  Nicolson  duly  implemented  the  promise 
made  by  him  to  advance  £1000,  the  nominal  raisers, 
as  Strathaird's  trustees,  would  be  bound  to  perform  the 
obligation  incumbent  on  him. 

*<  lOth  March  1836 The  Lord  Ordinary  having  heard  parties' 

procurators,  and  considered  the  process,  finds  that  the  fund  in 
medio  consist?,  first,  of  the  sum  of  £1000  Sterling,  undertaken 
to  be  paid  by  the  truster,  the  late  Mr  M'Alister,  to  the  claimant, 
Mrs  Nicolson,  on  the  occasion  of  her  marriage,  with  interest 
from  the  dth  day  of  April  1832,  the  date  of  the  death  of  the 
late  Mr  M'Alister;  and  secondly,  of  the  sum  of  £1000  Sterling, 
bequeathed  by  the  said  late  Mr  M'AUster  to  the  claimant,  also 
with  interest  from  the  date  of  his  death,  under  deduction  of  the 
rent  of  £10  Sterling  per  annum  for  the  farm  of  Clachamish, 
payable  by  the  claimant  for  the  said  fiirm  from  the  period  of  her 
father's  death,  in  terms  of  the  trust-deed  »  finds  the  said  claim- 
ant entitled  to  her  expenses  in  this  discussion,  and  allows  an 
account  thereof  to  be  given  in,  and  remits  to  the  auditor  to  tax 
the  same  when  lodged. 

"  Note. — The  question  between  these  parties,  though  raised 
in  the  form  of  a  discussion  of  the  fund  in  medio  in  a  multiple- 
poinding,  truly  regards  the  amount  of  Mrs  Nicolson*s  daims 
against  her  frither's  trust-estate.  The  only  one  of  these  which 
appears  to  be  seriously  disputed,  is  that  for  the  debt  of  £1000, 
alleged  by  Mrs  Nicolson  to  have  been  contracted  by  her  father 
upon  the  occasion  of  her  entering  into*  her  marriage  with  Mr 
Nicolson.  Considering  the  terms  of  the  deposition  made  by  the 
late  Mr  M'Alister  himself,  in  the  former  action  brought  against 
him  by  Mr  Nicolson,  in  which  action  the  nominal  raisers,  the 
ftustees,  were  also  parties ;  and  considering  that,  in  the  subse- 
quent accounting  in  that  action,  credit  was  actually  given  by  the 
nominal  raisers  for  the  sum  of  £50  a-year,  as  the  interest  on  the 
debt  of  £1000,  the  Lord  Ordinary  must  hold  the  existence  of 
that  debt  to  be  sufficiently  established.  On  the  other  hand, 
looking  at  the  terms  of  Mr  M*Alister's  deposition,  and  the  ad- 
missions of  the  claimant,  that  interest  on  the  said  sum,  from  the 
date  of  the  marriage  till  1817,  was  included  i^  the  former  account, 
and  that  from  that  period  she  was  either  entirely  supported  by 
her  father,  or  permitted  by  him  to  possess  the  farm  of  Clach- 
amish without  payment  of  rent,  the  Lord  Ordinary  thinks  that 
interest  on  that  sum  of  £1000  must  be  allowed  only  from  the 
date  of  her  father's  death.  Holding  this  debt  to  he  established, 
there  is  no  room  for  the  presumption  that  the  legacy  of  £1000, 
which  was  not  absolute  but  conditional,  on  the  event  of  a  litiga- 
tion depending  relative  to  General  M'Alister's  success'on,  was 
intended  by  the  testator  as  a  payment  of  that  debt.  It  must  be 
considered  as  a  separate  legacy ;  and  as,  in  consequence  of  the 
favourable  termination  of  the  litigation  respecting  General 
M*AUster'8  succession,  the  nominal  raisers,  the  trustees,  have 
received  full  payment  with  interest,  the  Lord  Ordinary  thinks 
they  must  be  liable  to  the  present  claimant  in  interest  on  the 
said  legacy  from  the  period  of  her  father's  death." 

The  trustees  reclaimed : 

2>.  McNeill,  for  reclaimers,  denied  that  the  claim  for 
the  additional  £1000  was  ever  constituted  as  a  debt ; 
and,  indeed,  the  Second  Division  of  the  Court  would 
not  recognise  the  claim  on  a  previous  occasion.  The 
claimant  attempts  to  make  out  her  case  by  looking  at 
Strathaird's  oath,  taken  in  a  question  with  another 
party.     It. was  incompetent  thus  to  regard  that  depo- 
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«iUoD  in  this  caMi  8o  aa  to  instruct  the  present  olaim, 
because  it  was  never  constituted  as  a  debt.  There 
was  no  writing  constituting  it.  The  oath  was  not  given 
to  constitute  it ;  but  even  assuming  the  competency  of 
looking  at  the  deposition,  the  oath  does  not  say  that 
the  provision  was  not  satisfied. 

Ruikerfiurd  for  claimant — The  oath  may  competently 
be  taken  as  an  evidence  of  the  debt.  The  debt  was 
previous!}'  constituted ;  and  though  Mr  Nicolson,  the 
husband,  did  not  succeed  under  that  oath  in  making 
good  the  claim  in  his  person,  he  was  unsuccessful  dear- 
ly because  it  was  a  claim  competent  only  to  his  spouse. 
Besides,  the  trustees  do  not  aver  that  this  claim  was 
ever  satisfied* 

Lord  BklsfT^, — Yon  may  certainly  look  at  the  oath  as  an 
f  vidence  of  die  debt. 

Lord  Crt7/»es.-— The  (jucstion  bere  is  a  simple  one,  whether 
or  not  the  promipe  to  give  the  £1000  at  Mn  Nicoleon's  mar- 
riage is  proved?  Now,  the  claimant  produces  this  oath,  taken 
in  another  process,  to  prove  that  the  sum  is  due  in  virtue  of  a 
verbal  promise.  Other  ctrcumstances,  such  as  Mr  I^colson 
being  allowed  a  deduction  of  £50  for  the  £tf  ms  occupied  by  him, 
are  adduced.  The  promise,  if  made,  was  clearly  tendered  bind- 
ing by  the  marriage ;  and  the  deponent  tells  us  himself,  "  he 
promised  to  give  £1000  to  his  daughter  for  herself  and  her 
children."  It  was  wid  that  the  Court  ¥ras  not  entitled  to  found 
upon  the  oath«  fiut  that  plea  appears  very  properW  to  be  given 
up  as  untenable.  This  is  a  question,  then,  not  of  constituting 
the  debt,  but  one  whether  we  think  the  terms  of  the  oath  true ; 
and  certainly  if  we  are  to  take  the  oath  judicially  admitted  as 
true,  we  are  bound  to  give  effect  to  it  as  evidence.  The  oath 
has  not  been  quesdoned.  Therefore,  the  chiimant  is  entided 
to  found  upon  it  as  evidence.  Indeed,  if  we  did  not  regard  it 
in  this  light,  we  should  be  acting  contrary  to  every  principle  of 
justice ;  £6r  suppose  that  a  question  had  arisen  regarding  the 
legitimacy  of  Mrs  NioAon's  children,  would  not  a  court  be  en- 
titled to  regard  this  oath  as  evidence  of  the  marriage  of  the 
parents  ?  I  thought  the  argument  was  at  one  time  to  have  been 
carried  a  great  way,  to  show  us  that  we  were  not  entided  to 
found  on  this  document  at  all ;  but  it  was  very  properly  giveft 
up.  Indeed,  it  was  quite  untenable ;  for  the  question  is,  if  a 
promise  were  given  for  this  £1000,  and  if  so  given,  was  it  im- 
plemented ?  I  am  of  opinion  it  was  given ;  and  as  there  is  no 
averment,  &r  less  evidence  of  its  being  implemented,  I  am  sa- 
tisfied that  it  stall  subsbta. 

Lord  Mackenzie. — I  am  of  the  same  opinion  as  Lord  Gillies. 
I  certainly  had  a  doubt  whether  or  not  Strathaird  considered  it 
as  a  legal  obligation  in  fiivour  of  the  claimant ;  for  there  is  some- 
thing, I  confess,  rather  equivocal  in  the  deposition.  What  effect 
he  attributed  to  the  statement  in  the  oath,  I  do  not  know. 
Neither  does  it  appear  with  whom  the  conununings  were,  nor 
if  a  settlement  embodying  the  promise  were  to  be  executed. 
Now,  if  we  were  to  allow  ourselves  but  an  opening  for  sup- 
posing that  Strathaird  did  not  think  he  was  stating  any  thing  on 
which  his  daughter  could  legally  found  for  payment  of  the 
£1000,  I  would  have  doubts  certainly,  but  there  are  other  cir- 
cumstances which  relieve  the  doubts ;  and,  on  the  whole,  I  am 
hiclined  to  agree  with  Lord  Gillies. 

Lord  Bujffray. — I  do  think  he  acknowledged  the  debt  in  the 
deposition  v  and  as  interest  was  allowed  for  some  years,  I  am 
uidined  to  adhere  to  the  Lord  Ordinary's  interlocutor,  for  his 
reasons  there  stated. 

Lord  President  absent. 

The  Court  accordingly  adhered. 

Lord  Ordnusryt  FuUerton. — Act.  Ruthcrfurd,  James  Ander- 
aon;  Mackintosh  and  Geromel,  S.S.C,  AgenU, — 4k»  D. 
M'Neill,  H.  Bruce;  M.  N.  Macdonald,  W.S.,  Agent.^D., 
C/«rA.— [G.D.F.] 
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First  Division (G.D.F.) 

-AL?xAia>EB  HoOy  Pursuer^  v.  Robert 
Hoo,  Defender, 


Process— Beduction — Reasons  of  Style — Flea — Decree  by 
De&ult — Relevancy — Sheriff  Court — A.  S.,  14th  December 
1756 — A  defender  in  an  action  of  removing,  having  been  or- 
daimed  hg  the  Sheriff  to  hdge  a  eondeaeendence  *'  against  the 
lOth  March  current  ;*'  and  the  Sheriff  on  the  verg  dag  epeci* 
fiedf  being  a  Court  dag,  pronounced  decree  bg  dtfault,  in  termu 
of  the  libel,  against  the  defender ^  in  respect  the  paper  was  not 
given  in;  and  the  defender  brought  a  reduction  of  the  decree 
on  the  reaeon  of  style,  that  it  was  disconform  to  its  warrant,  and 
pleaded,  that  the  decree  fell  to  be  reduced  as  iUegal^  having 
been  pronounced  before  the  lapse  of  time  given  for  lodging  the 
paper,  but  there  was  not,  \n  totidem  verbis,  a  reason  ofstgle 
applicable  to  this  plea — Held  that  the  plea  was  witkin  the 
grounds  qf  action;  but  before  answer,  minute  ordered  as  to  the 
practice  in  the  particular  Sheriff  Court,  and  several  others,  in 
point  of  form* 

Robert  Hog,  the  defender,  raiaed  an  action  of  re* 
moving  against  his  brother,  the  pursuer,  in  the  Sheriff 
Court  of  Fifeshire,  in  terms  of  the  Act  of  Sederunt, 
14th  December  1756.  A  record  was  in  due  (XHurse  of 
preparation,  and  an  order  had  been  pronounced  by  the 
Sheriff-substitute  on  the  present  pursuer,  on  3d  March 
1835,  to  lodge  a  condescendence  <<  against  the  10th 
March  current."  The  "  10th  March"  was  a  Court  day, 
when  the  Sheriff-substitute,  on  the  motion  of  the  other 
party,  in  respect  the  condescendence  for  the  preaent 
pursuer  was  not  lodged  by  that  day,  pronounoed  decree 
by  default,  in  terms  of  the  libel.  Of  this  decree  Alex- 
ander  Hog  brought  a  reduction  on  the  usual  reason  of 
style :  Primo,  **  the  said  decree  is  disconform  to  the 
warrants  upoq  which  the  same  proceeded,  and  ia  not 
subscribed  or  authenticated."  SecundOf  The  same  wa9 
obtained  in  absence  of  his  procurator ;  and,  iertioy  that 
there  was  no  rent  due  when  the  action  of  removing 
was  raised,  in  consequence  of  the  pursuer  having  paid 
over  to  the  defender  the  proceeds  of  a  sale  of  the  whole 
growing  crop,  and  part  of  the  stockiug  of  the  year 
for  which  the  arrears  were  alleged ;  and  he  pleaded — 
(1.)  The  decree  of  10th  March  1835  will  fall  tp  be  re- 
duced as  incompetent  and  illegal,  having  been  pro- 
nounced before  the  lapse  of  the  time  within  wliich  the 
paper  in  question  was  ordered  to  be  given  in.  (2.) 
The  decree  having  been  pronounced  in  an  actioii  of  a 
highly  penal  character,  and  being,  moreover,  a  decree 
by  default  and  causa  non  cognita,  the  obvious  in- 
formality of  the  proceeding,  and  its  illegality  at  common 
law,  cannot  be  got  the  better  of  by  reference  to  the 
local  practice  of  a  Sheriff  Court. 

The  defender,  inter  alia,  (answered, — That  the  first 
reason  of  reduction  had  no  foundation,  as  was  ap- 
parent from  the  warrants  produced,  and  explained  that 
the  practice  in  the  Sheriff  Court  of  Fife,  as  to  lodging 
pf  papers,  is  this : — The  particular  day  on  which  the 
paper  is  ordered  to  be  lodged  is  always  specified  in 
the  interlocutor,  a^d,  in  session  time,  ip  a  Court  day. 
The  case  appear9  in  the  roll  pf  the  Court  the  day  the 
paper  falb  to  be  lodged.  The  roll  is  called  over  in 
Conrty  when  the  papers  are  either  given  in,  or,  unless 
the  time  be  prorogated,  the  party  failing  to  obtemper 
the  interlocutor  is  held  as  confessed,  and  judgment 
pronounced  accordingly.    Th^  present  pursuer  faued  to 
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lodge  the  oondesoeadence  as  required,  and  as  he  ought 
to  have  done  according  to  practice.  He  neither  craved 
a  prorogation,  nor  made  offer  to  obtemper  the  order, 
nor  applied  thereafter  to  be  reponed.  In  these  cir- 
cumstances, and  according  to  practice,  decree  by  de- 
fault passed  against  him.  He  pleaded — (1.)  The 
decree  of  removing  under  challenge  is  well  founded, 
in  respect  that  tlie  pursuer  of  tlie  present  action  was  a 
full  year's  rent  in  arrear  when  the  action  of  removing 
was  instituted,  and  failed  either  to  pay  the  same,  or  tq 
find  caution  for  the  rent  of  the  three  following  years  of 
the  lease,  and  that  he,  moreover,  failed  to  obtemper 
the  order  upon  him,  in  the  action  of  removing,  to  lodge 
a  condescendence.  (2.)  The  said  decree  of  removing 
was  pronounced  with  perfect  regularity,  and  in  strict 
conformity  with  the  rules  and  practice  of  the  Inferior 
Court. 


»< 


The  Lord  Ordhiary  (24th  June  1686.)  having  considered 
the  record  and  productions,  and  heard  parties,  repels  the  rea* 
sons  of  reAKtion,  assoilzies  the  defender,  and  decerns :  Finds 
the  pursuer  Hable  in  expenses ;  appoints  an  account  thereof  to 
be  given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to 
tax  and  report. 

**  Note The  point  in  the  pursuer^s  first  plea,  if  it  were  cor^r 

rectly  raised,  would  not  he  free  from  doubt,  but  it  is  plainly 
not  within  the  grounds  of  action.     The  rest  of  the  case  is  dear. 

The  pursuer  reclaimed.    At  advising. 

Lord  JBaiffraif, — Is  it  the  praetioe  in  the  Sheriff  Courts  to  pro* 
noimce  a  decree  by  default,  the  very  day  for  giving  in  a  paper  ? 

3iwMkail,  for  defender. — That  is  the  practice  in  Fife. 
Lord  GiMi€». — It  is  my  opinion  that  the  first  reason  of  style 
beara  out  the  pursuer's  plea;  and  over  and  above,  I  consider 
that  the  decree  is  discon/orm  to  its  warrant.  The  practice  is 
just  the  opposite  in  this  Court,  to  what  is  said  to  be  the  prac- 
tice in  Fife ;  and  we  ought  to  adhere  to  what  is  the  practice 
here,  for  the  purpose  of  ensuring  regularity  over  the  kingdom. 
It  is  quite  out  of  the  question  to  look  at  the  practice  in  different 
counties.  We  must  aUde  by  our  own ;  and  the  practice  should 
be  the  same  over  the  country :  for,  were  we  to  give  any  counte- 
nance to  practices  of  peculiar  Sheriffdoms,  our  judgments  could 
never  be  consistent. 

Lord  Mackenzie, — I  am  inclined  to  think  that  the  usual  and 
first  reason  of  st^le  here,  is  broad  enough  to  cover  the  pursuer's 
fiirst  plea.  It  is  just  set  to  catch  such  objections.  I  would  agree 
generally  in  the  doctrine  laid  down  by  Lord  Gillies,  though  I 
would  have  doubts  if  the  defender  will  here  aver  that  there  is 
any  order  of  the  Sheriff  Court  of  Fife  ordaining  such  a  prac- 
tice :  for  I  can  scarcely  say  that  the  decree  in  question  by  default 
was  illegal,  provided  it  proceeded  on  an  act  of  Court.  I  should 
like,  however,  to  hear  if  the  party  is  prepared  to  make  such  an 
averment. 

Marshall, — I  am  not  prepared  to  say  that  there  is  any  such 
order ;  but  the  practice  will  easily  be  proved. 

Lord  Mackenzie I  would  say  that  it  would  be  hard  to  set 

aside  such  a  decree,  and  on  such  a  ground,  if  the  practice  were 
universal  in  Fife,  seeing  that  the  Sheriff's  order  is  pronounced 
in  view  of  a  certain  understanding  in  practice,  and  if  disobeyed, 
disobeyed  vnder  an  understood  penalty.  I  think  it  would  be 
very  inexpedient  to  reduce. 

Lord  GilUee, — The  grammatical  and  legal  interpretation  is 
decidedly  the  reverse  of  such  a  construction.  Wo  cannot,  there- 
fore, be  moved  by  a  plea  of  inexpediency. 

Lord  Balgray, — I  would  allow  the  defender  to  give  in  a  con- 
descendence of  the  practice  in  the  Sheriff  Court. 

Lord  OiUies, — The  Court  will  recollect,  that  ihere  is  a  penal 
effect  arising  out  of  this  judgment  by  defaidt,  and  I  have  already 
explained  why  I  think  that  decree  disconform  to  its  warrant. 
1  am,  therefi>re,  against  an  inquiry  into  the  practice,  as  I  have 
always  been  hostile  to  modifying  the  law  by  countenancing  the 
particular  practices  or  whims  of  any  Sheriff  Court.     Our  judg- 
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ments  would  have  no  rqnsistency,  if  we  did  so  in  points  of 
practice,  and  the  hardship  migbt  be  illimitable. 

Lord  Mackenzie  and  Lord  Balgray  considejced,  that  as  the 
defender  alleged  that  the  practice  was  uuiversaltit  Fife,  it  would 
he  expedient  to  inquire  into  the  practice  there*  and  also  into 
that  of  several  of  the  Sheriff  Courts. 

Lord  Gillies  dissenting. 

Lord  President  absent. 

The  following  interlocutor  was  pronounced  : 

"  Recal  the  interlocutor  reclaimed  against,  and  find  that  the 
first  plea  in  law  is  within  the  grounds  of  action ;  and  before  an- 
swer, allow  the  respondent  to  lodge  a  minute  containing  a  spe- 
cific statement  of  the  practice  of  the  several  Sheriff  Courts  in 
Scotland,  in  pronouncing  decree  by  defi&ult,  when  a  paper  is  or- 
dered to  be  lodged  against  an  appointed  day ;  the  minute  to  be 
lodged  and  boxed  911am  primum," 

Lord  Ordinary,,  Cockbum. — Act,  John  Murray,  junior;  Law- 
son  and  Gilmour,  W.S.,  Agents, — Alt,  James  Marshall;  John 
MelviUe,  W.S.,  Agent D.,  Clerk fG.D.F.] 


30M  November  1836. 
First  Division (G.D.F.) 

No.  53«-— GovEANOR  Macausteb's  Executoss, 
Raisers  and  Pursuers. 

The  Trustees  of  Mrs  Frances  and  Mrs  Fi^ora 
Macai.ist£R>  SpecitU  Legatees^  and  the  Trustees  of 
the  Residuary  Legatee^  General  Keith  Macaxis- 
TSR,  Claimants. 

Trust — Legacy — Special — Expenses^.  Circumataacec  la  which 
the  general  rule  toherebg  the  residue  is  subjected  to  the  expense 
qf  management,  and  not  special  legatees,  was  reversed,  and  the 
expense  of  miinagement  ordered  to  be  borne  by  the  several  par- 
ties benefited  by  the  testator. 

The  late  Colonel  Norman  Macalister  left  a  will 
written  by  himself  at  Prince  of  Wales  Island,  with  a 
codicil  and  letter  of  instructions,  by  which  he  bequeath- 
ed to  his  two  natural  daughters,  Frances  and  Flora, 
who  were  subsequently  married,  certain  legacies,  and 
divided  his  property  among  different  relatives.  Special 
trustees  were  appointed  on  behalf  of  the  daugh- 
ters, viz.  John  Macalister  and  Colonel  M^Innes.  The 
will  of  Colonel  Macalister  gave  rise  to  much  dis- 
cussion and  difficulty  in  its  interpretation,  and  formed 
the  subject  of  several  decisions  in  this  Court.  The 
funds,  which  were  situated  in  India,  were  managed 
by  trustees,  with  whom  the  trustees  of  the  ladies 
were'  appointed  to  act  in  that  country.  These  parties 
acted  as  trustees,  and  administered  the  whole  funds 
in  cumulo,  without  separating  the  interests  of  the  spe- 
cial legatees  firom  the  general  fund.  On  29th  June 
1827,  the  Court  found,  in  a  question  between  them 
and  the  general  trustees,  that  the  special  legatees,  over 
and  above  the  legacies  bequeathed  to  them,  were  entitled 
to  a  proportion  eifeiring  to  their  legacies  of  the  ac- 
cumulations of  (Indian)  interest  actually  made  on  the 
testator's  fortune,  from  the  time  of  his  death  till  they 
attained  respectively  the  years  of  m^yority.  The  general 
trustees  were  also  held  bound  io  account,  out  of  the 
trust-funds,  for  the  interest  on  these  legacies  and  ac- 
cumulations, from  the  time  of  their  respectively  attain- 
ing majority  till  the  amount  was  remitted  to  Scotland. 
Questions  occurred,  whether  certain  other  sums  were 
payable  in  England  or  in  India,  as  also  in  relation  to 
the  party  against  whom  the  expense  of  remittance  fell 
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to  be  charged.  The  above  judgment  was  pronounced 
in  an  action  of  multiplepoinding,  which  had  been  raised 
by  the  pursuers  for  the  purpose  of  ascertaining  the 
rights  of  parties ;  and  in  this  action  an  accounting  took 
place  between  the  special  legatees  and  the  parties  ^en- 
titled to  the  general  fund,  in  which  certain  principles  of 
payment  were  fixed :  one  of  which  was  the  above  find- 
ing, whereby  the  special  legatees  were  found  entitled 
to  accumulations  of  interest  and  of  profits.  In  this 
case,  which  is  the  sequel  of  former  decisions,  an  ac- 
countant had  lodged  bl  voluminous  report  on  the  matters 
connected  with  the  interests  of  parties,  in  which  the 
following  items  were  charged  as  expenses  to  be  de-^ 
frayed  out  of  the  residue,  viz. : 

"1.  Of  taking  the  opinions  of  Scotch  and  English  counsel 
upon  the  construction  of  Governor  Macalister's  will,  and  upon 
what  steps  should  be  taken  to  prevent  a  bill  being  filed  in 
Chancery.  2.  Of  minutes  of  numerous  meetings  of  the  differ- 
ent parties  interested  in  Governor  Macalister's  succession.  3. 
Of  raising  and  following  out  the  proceedings  in  the  process  of 
multiplepoinding.  4.  Of  the  correspondence  of  the  executors* 
agents  with  the  agents  for  the  ladies  about  remitting  home  their 
fortunes  and  interim  payments  wanted  by  them,  &c.  5.  The 
executors*  agents*  trouble  in  making  themselves  masters  of  the 
affairs.  6.  Of  the  expenses  of  the  proceedings  under  the  re- 
mit to  the  accountant,  making  inquiries  about  the  rule  of  stating 
executors*  commission  in  India,  the  rate  of  exchange  upon  re- 
mittances,** &c. 

The  Lord  Ordinary,  in  the  following  interlocutor 
and  note,  fully  explains  the  point  at  issue : 

*'  lUh  March   1836 The    Lord    Ordinary  having  heard 

partiei*  procurators  on  objection  third,  offered  on  the  part  of 
General  Macalister*s  trustees,  being  the  only  one  not  already 
disposed  of,  Sustains  the  first,  second,  fourth,  and  fifth  heads  of 
the  said  objection,  but  reserves  consideration  of  the  third  and 
sixth  heads  of  the  said  objection  third,  in  respect  that  those 
form  part  of  the  expenses  of  process,  which  will  fall  to  be  dis- 
posed of  at  the  conclusion  of  the  cause. 

'*  Note. — Had  the  present  case  been  that  which  usually  oc-' 
curs  between  legatees  and  the  administrators  of  the  residuary 
fund  of  a  testator,  the  expenses  included  under  the  heads  of  the 
objection  disposed  of  by  the  above  interlocutor  must  have  been 
borne  by  the  residuary  fund.  According  to  the  usual  principle, 
the  legatees  must  have  received  their  legacies,  while  the  ex- 
pense of  management  would  have  fallen  on  the  })arty  whose  in- 
terests, being  residuary,  were,  agreeably  to  the  presumed 
intention  of  the  testator,  postponed  to  theirs.  But  the  present 
case  involves  specialties  which  distinguish  it  in  some  essential 
particulars.  By  General  Macalister's  will,  certain  parties  were 
appointed  trustees  for  the  special  legatees ;  which  trustees  were 
entitled  to  receive  instant  payment  of  the  legacies  in  India, 
and  were  directed  to  accumulate  the  sums  while  the  trust  con- 
tinued, and  to  account  for  them  in  a  partiailar  manner  therein 
mentioned.  The  intention  of  the  testator,  then,  clearly  was, 
that  from  the  beginning  the  administration  of  those  legacies 
should  be  separate  and  distinct  from  the  general  execution  of 
the  will.  By  a  letter  of  instructions,  of  date  subsequent  to  the 
^inll,  John  Macalister,  Esquire,  and  Colonel  M*Innes,  two  of 
the  persons  who  had  been  named  guardians  and  trustees  for  the 
special  legatees,  were  requested  to  take  upon  themselves  the 
management  of  the  testator's  affairs.  Those  two  gentlemen 
proved  the  will,  and  assumed  the  office  of  executors.  But  the 
separate  management  under  the  trust,  created  by  the  testator  for 
behoof  of  the  special  legatees,  never  took  effect.  The  execu- 
tors contiuued  to  manage  the  whole  funds  in  cumulo  ;  and  it  is 
only  in  the  present  action  that  the  accounting  between  the 
special  legatees  and  the  general  fund  has  taken  place,  and  that 
the  principles  of  that  accounting  have  been  ascertained.  Now, 
the  principles,  as  fixed  by  final  judgments  of  the  Court,  are 
very  different  from  those  which  usually  regulate  the  accounting 
between  legatees  and  the  administrators  of  a  residuary  fund.     I 


According  to  those  principles,  the  legatees  receive  payment  of 
their  legacies,  with  interest  fi'om  the  testator's  d«ah,  while 
the  general  fund  of  course  bears  the  expense  of  management. 
But  that  principle  of  accounting  was  here  r^ected  by  the  special 
legatees,  who  contended  that  they  were  entitled,  not  merely  to 
interest  on  the  legacies,  but  to  the  whole  accumulations  of  in- 
terest, as  well  as  of  profits,  made  in  the  administration  of  th^ 
CMinu/o  fund,  in  the  ratio  which  those  special  legacies  bore  to 
that  general  fund.  The  point  as  to  the  accumulation  of  in- 
terest was  decided  in  their  &your  by  the  interlocutor  of  the 
Court  of  30th  June  1827,  and  the  claim  to  the  share  of  profits, 
in  addition  to  interest,  was  determined  by  the  interlocutor  of 
the  Lord  Ordinary,  of  12th  May  1835,  afterwards  affirmed  by 
the  Court.  In  these  interlocutors  it  is  evidently  assnmed,  that 
the  two  gentiemen  who  happen  to  be  executors,  acted  not  only 
in  that  capacity,  but  in  the  capacity  of  trustees  for  the  ^)ec^ 
legatees,  and  were  understood  to  have  held  and  administered  in 
this  last  character  the  amount  of  the  special  legacies  from  the 
death  of  the  testator.  Now  the  first,  second,  and  fifth  heads  of 
the  objection  embrace  various  articles  of  expense  incurred  by 
those  gentiemen  before  bringing  the  present  action,  for  the  pur- 
pose of  informing  themselves  both  as  to  the  extent  of  the  rights 
of  the  parties,  and  as  to  the  particular  course  of  legal  proceed- 
ings which  should  be  adopted  for  extricating  their  complicated 
interests.  In  these  circumstances,  it  appears  to  the  Lord  Or- 
dinary that  the  present  is  to  be  treated  as  a  question  not  be- 
tween legatees  and  a  residuary  fund,  but  between  two  parties 
interested  in  a  cumuh  fund  in  certain  proportions,  and  that  the 
legatees  having  taken  benefit  to  a  large  amount  by  that  con- 
struction of  the  respective  interests  of  the  parties,  are  not  en- 
titled to  reject  it  in  regard  to  the  expenses  incurred  in  that 
cumulo  administration.  It  appears  to  him,  then,  that  the  ex- 
pense embraced  by  these  h^ids  of  the  objection  ought  to  be 
borne  by  the  parties  proportionally  to  their  respective  interests 
in  the  amount  of  the  fund,  of  which  the  division  and  appropria- 
tion gave  occasion  to  these  expenses.  The  fourth  head  is  at- 
tended with  less  difficulty.  It  has  been  finally  determined  by 
the  interlocutor  of  Court  of  the  30th  June  1827,  that  the  sums 
due  to  the  legatees  must  be  remitted  at  the  expense  of  the 
legatees ;  and  there  seems  no  good  reason  for  applying  a  different 
rule  to  the  expenses  of  the  correspondence  relative  to  such  re- 
mittances. For  by  the  will,  the  payments  to  the  trustees  for 
the  legatees  were  to  be  made  in  India,  immediately  on  the 
testator's  death,  and  the  interests  of  those  legatees  have  been 
now  dealt  vnth.  on  the  footing  of  their  being  entiUed  to  the  full 
benefit  of  such  separation,  though,  from  the  circumstance  of  the 
executors  being  also  trustees,  the  separation  did  not  de  fado 
take  place.  Though  the  correspondence  in  question,  then,  was 
the  correspondence  of  the  agent  of  the  executors,  it  must  be 
held  as  a  correspondence  on  behalf  of  those  gentiemen  in  their 
character  of  trustees  for  the  legatees.  It  is  just  the  correspon- 
dence which  would  have  taken  place  had  the  money  been 
actually  paid  to  the  trustees,  for  behoof  of  the  legatees,  imme- 
diately on  the  testator's  death,  and  which  in  that  view  must  of 
course  have  been  borne  by  that  special  trust-fund,  and  not  by 
the  residuary  fimd  of  the  testator." 

The  trustees  of  the  residuary  legatees  reclaimed : 

Lord  Balgrmf, — I  coincide  entirely  in  the  Lord  Ordinary's  in- 
terlocutor.    It  is  founded,  on  prindplea  of  substantial  justice. 

Lord  Gillies. — I  am  of  the  same  opinion  as  your  Lordship. 
I  entertain  the  same  opinion  as  expressed  when  the  case  was 
previously  before  the  Court. 

Lord  Mackenzie. — I  cannot  say  that  my  former  opinion  is 
now  changed.     I  agree  entirely  with  the  Lord  Ordinary* 

Lord  Pretident  absent. 

The  Court  accordingly  adhered. 

Lord    Ordinary,   Fullerton Whigham;    James   Bridges, 

W.S.,/or  General  Macalister's  Thuiees D.  M'Neill,  Charles 

H.  Robertson;  J.  W.  M*Kenzie,  W.S.,  and  M.  N.  M'Donald, 

W.S.,  ybr  Mrs  Frances  and  Flora  Macalister, — D.,  Clerk 

[G.D.F.J 
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^Oth  November  1836. 
Second  Division (J.D.M.) 

No,  54. — Thomson,  Bonar  and  Company,  and  Man- 
datory, Pursuers  and  Advocators,  v.  Charles 
Johnstone,  Respondent, 

Process — Instance — Society — Social  Firm — Action  at  the  in- 
stamee  of  a  Moeial  firm,  without  specifying  the  names  of  the  in- 
dividual  partnerBf  sustained,  nothwitkstanding  an  objection  that 
there  was  both  a  dissolved  and  subsisting  company  under  the 
same  social  firm. 

This,  case  originated  in  the  Sheriff  Court  at  Dundee, 
and  the  summons  was  raised  in  the  name  and  at  the 
instance  of  the  advocators,  under  their  social  firm  of 
^  J.  Thomson,  T.  Bonar  and  Company,  merchants  in 
London,  and  Christopher  Kerr,  one  of  the  town-clerks 
of  Dundee,  their'  mandatory."  In  the  defences,  as 
well  as  in  a  variety  of  subsequent  proceedings  in  causa^ 
the  defender  took  no  objection  to  the  competency  of 
the  instance  until  a  comparatively  late  stage  of  the 
cause,  when  he  applied  for  and  obtained  leave  to  state 
as  a  preliminary  plea,  that  the  instance  as  laid  was 
incompetent,  and  that  it  was  indispensable  that  the 
names  of  the  individual  partners,  as  well  as  the  social 
firm  of  the  company,  should  be  libelled,  in  order  to 
make  a  good  instance.  In  answer  to  this  plea,  it  was 
urged  alternatively  by  the  advocators,  1#/,  That  the 
plea  was  bad  in  itself,  and  that  it  was  perfectly  com- 
petent for  a  company  to  sue  in  the  name  of  the  firm ; 
or,  2d^  That  at  all  events  it  was  '<  competent,  in  the 
circumstances  of  this  case,  to  amend  the  instance  by 
the  partners  sisting  themselves,  or  at  least  by  a  supple- 
mentary summons  at  their  instance." 

The  process  was  sisted  for  three  weeks,  to  give 
the  pursuers  an  opportunity  of  raising  a  supplementary 
action,  but  this  judgment  having  been  appealed  against, 
the  Sheriff  (24th  July  1832),  «  in  respect  the  action 
has  been  raised  in  the  name  of  a  company,  without 
specifying  the  names  of  the  partners,  dismisses  the  ac- 
tion, and  finds  the  pursuers  liable  in  expenses,"  reserv- 
ing to  the  pursuers  to  bring  a  competent  action. 

The  present  advocation  was  then  brought,  in  which, 
on  the  point  c^  competency,  the  advocators  contended 
— 1.  That  the  judgment  was  ill  founded — action  being 
competent,  notwithstanding  the  instance  was  libelled 
under  the  company  firm,  without  also  stating  the  in- 
stance of  the  individual  partners:  Forsyth,  18th  No- 
vember 1834.  2.  Separatimj — AAerthe  form  of  the 
instance  had  been  so  long  acquiesced  in  and  given 
effect  to,  the  defender  was  barred  from  stating  any 
objection  to  the  competency  of  the  action.  3.  Even 
if  it  had  been  otherwise,  the  advocators  ought  to  have 
been  allowed  to  amend  the  instance,  and  to  sist  the 
partners  of  their  company  cum  processus  or  otherwise 
to  remedy  the  supposed  defect  by  a  supplementary  ac- 
tion, as  authorised  by  the  interlocutor  of  the  Sheriff- 
substitute,  or  by  some  incidental  form  of  procedure ; 
and  it  was  neither  expedient  nor  called  for  in  the  cir- 
cumstances, that  the  process  should  be  dismissed  in 
toto,  4.  In  any  view,  expenses  ought  not  to  have  been 
awarded  against  the  advocators.  On  the  contrary,  the 
preliminary  plea,  so  tardily  submitted  by  the  defender, 
ought  not  to  have  been  received,  unless  on  payment  of 
all  previous  expenses. 


The  respondent  pleaded — 1.  That  the  judgment  of 
the  Court  below  was  well  founded — aetion  being  in- 
competent at  the  instance  of  a  company  under  their 
s(^ial  firm,  without  stating  the  instance  of  the  indivi- 
dual partners,  in  respect  it  was  always  in  the  power  of 
the  company  to  specify  the  names  of  the  individual 
partners,  who  must  necessarily  be  known  to  the  com- 
pany, although  they  might  not  be  so  to  third  parties 
who  institute  proceedings  against  the  company,  and 
who  may  therefore  not  be  subjected  to  the  same  strict 
rules :  Aitchison  and  Co.  v>  Bumside's  Trustees,  4th 
February  1 832.  2.  That  the  specification  of  the  names 
of  the  individual  partners  was  peculiarly  necessary  in 
the  present  case,  where  there  was  both  a  dissolved 
and  a  subsisting  company  under  the  same  social  firm-^ 
the  one  having  apparently  no  right  to  sue  for  the  debts 
due  to  the  other,  and  the  respondent  having  no  means 
of  ascertaining  on  the  face  of  the  record  by  which  of 
these  companies  he  was  sued  for  pa3rment.  If  the  action 
were  meant  to  be  at  the  instance  of  the  dissolved  com- 
pany, it  was  incompetent  as  laid,  in  respect  this  was  not 
specified ;  and  if  it  were  meant  to  be  at  the  instance  of 
the  subsisting  company,  it  was  also  incompetent,  in  re- 
spect there  was  no  title  set  forth  in. virtue  of  which  the 
subsisting  company  had  a  right  to  sue  for  the  debts  due 
to  the  dissolved  company :  That  the  whole  objections 
stated  by  the  respondent  to  the  competency  of  the  original 
action,  were  equally  applicable  to  the  competency  of  the 
present  process  of  advocation.  3.  The  respondent's 
objection  being,  that  there  was  no  legal  instance,  and 
consequently  that  there  was  no  action  before  the  Court, 
did  not,  and  does  not  now  admit  of  being  remedied  by 
sisting  the  alleged  partners  of  the  company,  or  other- 
wise; and  the  Sherifi^s  interlocutor  dismissing  the 
action  and  finding  the  defender  entitled  to  expenses, 
was  well  founded. 

"  The  Lord  Ordinary  (31st  May  1836,)  having  resumed  con- 
sideration of  the  debate,  with  the  whole  process— In  respect  of 
the  judgment  of  the  Court  in  the  case  of  Forsyth,  18th  Novem- 
ber 1834,  Finds  that  the  instance  was  sufficiently  libelled  in  the 
action  raised  in  name  of  J.  Thomson,  T.  Bonar  and  Company, 
and  therefore  remits  the  cause  to  the  Sheriff,  with  instructions 
to  him  to  recal  his  interlocutor  dismissing  the  said  action,  and 
finding  the  pursuers  (now  advocators)  liable  in  expenses,  and 
thereafter  to  proceed  with  the  process  as  to  him  may  seem 
just,"  &c. 

Reclaiming  notes  were  lodged  against  this  interlo- 
cutor,— ^the  advocators  claiming  expenses.  On  ad- 
vising, their  Lordships 

"  Adhere  to  the  finding  in  the  interlocutor  as  to  the  sufficiency 
of  the  instance,  and,  quoad  ultra,  remit  both  notes  to  the  Lord 
Ordinary  to  hear  parties." 

Lord  Ordinary,  Jeffrey Act.  Ivory ;  M*Lachlan  and  Ivory 

W.S.,  Agents Alt.  Deas;  Brown  and  Miller,  W.S.,  Agents. 

—Mr  Thomson,  Clerk [J.D.M.] 
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Ut  December  1836. 

FittST  DivisTON.— (G,D.F.) 

]^o.  55. — W11.1.1AM  FiNNFE  and  OTHiiR9|  CampbeiVs 
Trustees^  Maisers,  v,  Tns  Lords  Commissionbss 
of  ike  iSiEASURY,  oftd  the  Right  Hon.  John  Ar- 
chibald Murray,  Lord  Advocate  of  Seotkind, 
CiaimaiUs. 

Ultimus  Haeres — Heritc^ble  and  Moveable — Trust — Executors 
— Stranger  Executor — 1617,  e.   14 — Succession — Expenses 

ne  descendant  of  a  bastard  having  died  without  leaving 

WKij  next  of  kin,  hut  having  executed  a  deed,  conveying  in  trust 
kia  i^emi  tmd  personal  estate  to  certain  parties  as  trustees,  who 
were  also  named  executors :  and  the  testator  having  provided 
generally,  tji  U  the  heritage  should  be  sold  to  answer  the  purposes 
0/  the  trust,  but  it  not  being  rendered  imperative  to  sell :  and 
the  legacies  more  than  exhausting  the  moveable  property,  though 
it  was  necessary  to  convert  the  heritage  into  money,  to  answer  the 
bequests.  In  a  competition  between  the  trustees  and  executors 
aiid  the  Crown  as  ultimus  biares,  for  the  residue  of  the  heri" 
tage  so  sold — Held,  (I. J  That  the  provision  to  seU  was  not 
so  expressed  as  to  deprive  the  residue  of  the  heritage,  after 
satisfying  the  legacies,  of  its  heritable  character  quoad  succes- 
sion. (2.)  That  the  trustees  under  the  deed  could  only  hold 
that  residue  as  trust-disponees,  and  were  not  entitled  to  take 
the  fund  themselves  as  stranger  executors,  even  supposing  the 
or^  to  sell  the  heritage  had  been  imperative,  therefore  pre^ 
firriwg  the  Croi¥fii ;  (•(<,  C^O  Ap  expanses  fnmd  due  to  either 
party. 

The  late  James  Mure  Campbell  by  trust-deed,  dated 
27th  September  1833,  disponed  to  William  Finnie  in 
Kilmarnock,  Captain  Francis  Hay  in  Ayr,  and  Hugh 
Morton,  writer  in  Glasgow,  all  his  heritable  property 
in  trust,  for  certain  purposes  to  be  afterwards  specified 
ID  a  separate  writing  bearing  reference  thereto.  The 
deed  bore  a  proviso,  that  effect  should  be  given  to 
such  writing,  though  not  fornially  expressed,  if  clearly 
indicative  of  his  will  and  intention.  The  deed  con- 
tained the  following  clause : 

•  **  And  I  do  hereby  give  the  roost  full  and  unlimited  powers 
to  nay  said  trustees  above  named,  and  to  the  survivors  or  survi- 
vor of  tbem  (who  ar9  hereby  desired  and  required  to  exercise 
such  powers),  to  8«11  all  or  any  part  of  my  lands  and  estate, 
heritable  or  moveable,  particularly  and  generally  above  conveyed, 
and  that  either  by  public  roup  or  private  bargain,  as  to  my  said 
trustees  shall  seem  proper,  with  full  power  to  grant  all  necessary 
and  requisite  dispositions  to  the  purchasers,  containing  clauses 
of  absolute  warrandice  upon  me  and  my  heirs,  and  especially 
declaring  that  the  purchasers  shall  have  no  concern  in,  or  right 
to  interfere  with  the  prices  of  said  subjects,  the  application 
thereof,  or  with  the  purposes  of  this  trust." 

About  September  or  October  1833,  the  testator  left 
his  domicile  in  Ayr  and  proceeded  to  Leamington  in 
England,  where,  in  April  1834,  be  executed  a  deed 
purporting  to  be  his  last  will  and  testament,  whereby 
his  trustees  were  directed  to  pay  certain  sums  by  way 
of  legacies,  which  would  have  more  than  exhausted  the 
moveable  property.  This  writing  was  not  a  formal 
deed  according  to  the  law  of  Scotland,  and  was  exe- 
cuted by  him  when  he  was  labouring  under  the  disease 
of  which  he  subsequently  died.  He  afterwards  return- 
ed to  his  domicile,  where  he  died  on  21st  May  1834, 
without  having  reconvalesced,  or  haying  been  at  kirk 
or  market.  The  trustees  entered  on  their  office,  were 
confirmed  executors  of  the  deceased,  and  intromitted 
wijh  the  property,  which  consisted  partly  of  moveable 
and  partly  of  heritable  property.     The  testator,  whose 


father  was  a  bastard,  died  unmarried,  without  lawful 
issue,  and  he  had  no  relation  by  the  fatber^s  side. 

The  raisers  instituted  this  process  of  multiplepoind- 
ing  to  ascertain  their  right  to  the  residue,  l^eing  the 
fund  in  medioy  which  they  accordingly  claimed,  aver- 
ing  that  the  conveyance  of  September  1833  having 
been  granted  in  their  favour,  for  preventing  aU  dis- 
putes after  the  testator^  death,  and  for  the  purposes  to 
be  specially  mentioned  in  a  deed  er  writing  to  be  exe- 
cuted by  the  testator,  having  reference  to  the  convey- 
ance ;  and  the  testator  having,  by  the  otiier  deed  above 
mentioned,  appointed  the  d^mants,  out  of  tke  monies 
which  might  oome  to  their  hands  by  virtue  of  the  said 
conveyance,  to  pay  the  several  legacies,  annuities  and 
debts  therein  mentioned  } — ^the  balance  ot  residue  of 
the  testator's  effects  was  intended  by  the  testator  to 
belong  to  the  elainumts,  equally  among  them*  Besides, 
in  consequence  of  the  directions  giveii  by  the  testator, 
to  convert  all  his  property  and  effeota  into  money,  hk 
estate  consisted  entirely  of  executry  or  dead's  part, 
and  the  claimants,  as  stranger  executors,  would  be  en- 
titled, under  the  Statute  1617,  c.  14,  to  a  third  part  of 
the  dead's  part,  which,  in  this  case,  would  have  been 
the  third  part  of  Uie  estate,  after  deducting  debts. 
His  debts  did  not  exceed  £50,  and  the  value  of  his 
est»te  and  effects  exceeded  £25,000,  the  whole  of  whidi 
being  dead's  part,  and  the  third  part  exceeding  £8000, 
the  raisers  would  have  been  entitled  to  daim  that  warn 
as  stranger  executors,  had  not  the  testator  burdeneci 
the  conveyance  in  their  &vour  with  the  payment  of 
legacies  aiid  debts  to  such  an  amount  as  left  a  faalance 
or  residue  of  the  estate  of  less  than  £5000. 

They  pleaded — (1.)  Under  the  terms  of  the  convey- 
ance in  favour  of  the  claimants,  and  c^  the  relative 
deed  executed  by  the  testator,  the  claimants,  alter  pay- 
ing out  of  the  monies  in  their  hands  the  l^^ades,  an- 
nuities, and  debts  specially  and  particularly  mentioned 
by  the  testator,  are  entitled  to  daim  and  retain  the 
whole  residue  of  the  estate  as  their  own  property: 
Hamilton  v,  Gordon,  21st  January  1724.  (2.)  The 
whole  estate  and  effeets  of  the  testator  having  been 
expressly  appointed  to  be  converted  into  money  by  the 
said  trust-deed,  the  whole  must  be  held  as  thereby  made 
moveable  or  executry  funds,  and  accordingly  there 
can  be  no  challenge  of  the  disposal  of  the  said  move- 
able estate  on  the  head  of  death-bed ;  and  in  the  cir- 
cumstances of  this  case,  the  whole  of  the  said  moToahle 
estate  being  dead's  part,  the  daimants,  as  stranger 
executors,  would  have  been  entitled,  under  the  Statute 
1617,  c.  14  (even  if  the  tester  had  left  any  next  of 
kin),  to  claim  the  third  part  of  the  said  estate,  after 
paying  the  debts  due  by  the  testator,  had  it  not  been 
for  the  legacies  and  annuities  under  the  burden  of  which 
the  estate  was  conveyed  to  them,  whereby  tkeir  daim 
is  restrieted  to  the  residue  of  the  estate.  (3.)  But  the 
testator  having  been  the  son  of  a  IwMstard,  and  having 
left  no  wife,  d^ild,  or  next  of  kin,  his  executors  and 
trustees  are  entitled  to  claim,  for  their  own  use,  the 
whole  estate  and  effects  conveyed  to  them,  in  so  far  as 
they  are  not  appointed  otherwise  to  dispose  thereof. 
(4.)  The  Statute  1617,  c  14,  sets  forth,  ''  That  the 
offlee  of  executry,  by  the  interpretation  now  observed, 
doth  carry  with  it  the  whde  profit  and  commodity  of 
the  defunct's  part  of  the  goods  contained  in  the  testa- 
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ment ;"  and  it  merely  enacts,  that  where  the  goods  are 
not  otherwise  disposed  of,  the  executors  shall  be  obliged 
'*  to  make  count  and  reckoning  and  payment  of  the 
whole  goods  and  gear  appertaining  to  the  defunct,  and 
intromitted  with  by  tHIm,  to  the  wife,  children,  and 
tiearest  of  kin,  according  to  the  division  observed  by 
the  laws  of  this  realm,  reserving  only  to  the  executors 
the  third  of  the  defunct's  part,*^  Sec.  Under  this  Sta- 
tute, the  right  of  the  executors,  as  it  stands  at  common 
law,  cannot  be  affected  by  any  claim  on  the  part  of  the 
Crown  as  ultimus  fuereSy  or  otherwise.'  The  Statute 
virtually  declares  that  the  right  of  executors,  as  fixed 
by  common  law,  shall  remain  unaffected  by  any  claim, 
except  by  one  at  the  instance  of  the  wife,  children,  or 
nearest  of  kin  of  the  testator ;  and  as  Mr  Campbell  did 
not  die  intestate,  but  conveyed  his  whole  effects  to  the 
claimants  as  his  executors,  no  demand  is  competent  to 
the  Crown,  as  ultimtis  lusres,  against  the  claimants,  or 
the  property  conveyed  to  them. 

The  Lords  Commissioners  of  the  Treasury,  in  whom 
had  lately  been  vested,  by  5  and  6  Will.  IV,  c.  58,  the 
rights  and  interests  of  the  Crown  in  cases  of  bastardy, 
and  the  Lord  Advocate  as  their  mandatory,  appeared 
and  claimed  the  whole  heritable  and  moveable  pro- 
perty, as  having  fallen  to  the  Crown  as  uUimus  hares. 
Separately,  they  claimed  the  ftee  residue  of  the  heri- 
table and  moveable  estate,  after  deducting  the  debts 
due  by  the  deceased,  and  the  legacies  specified  in  the 
last  will  and  testament,  and  the  necessary  expenses  of 
the  trust,  specially  reserving  the  right  of  instituting  an 
action  of  reduction  of  the  deed,  if  necessary,  and  If 
«o   advised— *Pfctfrfw^,   (1.)   The    late  James   Mure 
Campbell  having  died  unmarried,  and  without  heirs, 
his   heritable   and  moveable   estates  have    fallen    to 
his  Majesty  as  ultimtis  ktsres,  subject  to  the  payment 
and  performance  of  the  deceased's  debts  and  obliga- 
tions, and,  in  terms  of  the  foresaid  Acts  of  Parliament, 
become  vested  in,  and  fall  to  be  administered  bv  the 
claimants.     (2.)  The  claimants  are  entitled  to  all  the 
privileges  of  heir-at-law  and  next  of  kin  of  the  deceased, 
in  challenging  or  reducing  any  deed  in  prejudice  of 
the  heir-at-law,  executed  by  the  deceased,  or  in  calling 
his  executors  to  account  for  their  intromissions  and 
management:  Goldie,  31st  July  1763;  Mor.  p.  3183. 
(3.)  The  pretended  last  will  and  testament,  said  to 
have  been  executed  by  the  deceased  on  26th  April 
1834,  is  not  the  deed  of  the  deceased  James  Mure 
Campbell,  and  is  null  and  void,  in  respect  it  is  not  duly 
tested  and  subscribed  in  terms  of  law,  and  is  not  a  pro- 
bative writing.    (4.)  The  heritable  property  situated 
in  Scotland,  conveyed  by  the  deceased  to  his  trustees 
by  the  trust-deed,  dated  27th  September  1833,  remain- 
ed heritable  quoad  succession ;  and  particularly,  it  re- 
mained heritable  with  respect  to  the  deceased^s  right 
and  interesl  therein,  and  his  power  of  disposing  of  the 
same  to  the  prejudice  of  his  heir-at-law :    Cathcart  v. 
Cathcart,  26th  May  1830,  and  cases  there  referred  to. 
(5s)  The  said  pretended  last  will  and  testament  is  null 
and  iuefiectual  as  a  deed  of  directions  or  instructions 
to  the  tnistees  to  pay  the  legacies  therein  mentioned 
out  (^tfae  Scotch  heritage, — in  respect  1^,  the  deceased 
was  not  resident  in  England  animo  remanendi^  at  the 
alleged  date  of  its  execution,  but  was  then  a  Scotch- 
man having  his  domicile  iu  Scotland,  in  which  country 


he  died:  Cameron  r.  Mackie,  9th  May  1831,  affirmed 
in  House  of  Lords  29th  August  183*^  2(/,  In  respect 
the  said  pretended  will  was  executed  by  the  deceased 
in  lectOy  while  labouring  under  the  disease  of  which  he 
died,  without  having  reconvalesced,  or  having  been  at 
kirk  or  market  (6.)  The  debts  and  legacies  left  by 
the  deceased  being  claims  of  a  moveable  nature,  are 
payable  primarily  out  of  his  executry  funds,  and  can 
only  become  chargeable  against  the  heritable  estate  (if 
chargeable  thereon  at  all),  after  the  executry  shall  be 
exhausted.  (7.)  The  dead's  part  of  the  executry,  out 
of  which  executors  are  entitled  to  retain  the  third,  un*- 
der  the  Act  1617,  c.  14,  is  the  free  residue  of  the  exe- 
cutry, after  deducting  debts  and  legacies  payable  out 
of  the  same:  Paton  v*  Leishman,  15th  January  1674; 
Mor.  p.  3925,  and  cases  there  referred  to. 

"  25th  March  1836.--The  Lord  Ordinary  having  heaiH  par- 
ties* procurators,  and  considered  the  closed  record  and  process, 
Finds,  thfit  by  trust-disposition  of  the  27th  of  September  1833, 
James  Mure  Campbell  conveyed  to  the  claimants  and  competi- 
tors, Me«&rs  Finnie,  Hay,  and  Morton,  his  whole  property, 
heritable  and  moveable,  for  purposes  to  be  afterwards  declared  in 
a  separate  deed :  Finds,  that  by  the  said  trust-deed  those  parties 
were  also  named  his  executors :  Finds,  that  on  the  26th  of 
April  1834,  he  executed  a  last  will  and  testament,  containing 
the  purposes  above  referred  to,  and  consisting  of  directions  to 
pay  his  debts,  and  to  pay  various  legacies  there  set  down : 
Finds  that  neither  the  trust-deed,  nor  the  last  will,  contained 
any  appropriation  of  the  residue :  Finds  that  the  said  James 
Mure  Campbell.having  died  on  the  2 1st  of  May  1834,  without 
leaving  heirs  or  next  of  kin,  the  present  competition  for  the 
residue  of  bis  estate  has  arisen  between  the  above-named  com- 
petitors in  the  character  of  his  executors,  and  the  Right 
Honourable  the  Lord  Advocate,  and  the  Commissioners  of 
Woods  and  Forests,  on  the  behaUT  of  the  Crown  :  Finds  that 
the  moveable  property  of  the  truster  is  more  than  exhausted  by 
his  debts  and  legacies,  forming  a  proper  burden  on  such  move- 
able succession :  Finds,  therefore,  that  the  subject  truly  in  dis- 
pute consists  of  the  residue  of  the  heritable  estate,  after  pay- 
ment of  the  balance  of  the  debt  and  legacies :  Finds,  fint^  that 
the  terms  of  the  trust-deed  are  not  such  as  to  divest  that  residue 
of  its  heritable  character  in  regard  to  succession :  Finds,  ««- 
'  condhj,  and  separatim,  that  even  if  the  trust-deed  had  contained 
such  absolute  and  imperative  directions  to  sell,  as  to  produce 
that  effect,  the  residue  must  still  have  been  held  by  the  claim- 
ants, not  as  part  of  the  moveable  succession  of  the  testator, 
vested  in  them  as  executors,  but  as  the  proceeds  of  his  heritable 
estate  vested  in  them  as  trust-disponces :  Finds,  that  in  this 
last  character,  being  the  only  character  in  which,  in  any  view, 
the  claimants  hold  the  residue,  those  claimants  are  necessarily 
bound  to  account,  and  cannot  found  upon  their  alleged  rights 
qua  executors,  as  saved  in  a  question  with  the  Crown  under  thb 
Act  1617,  c.  14 1  Therefore,  repels  the  claim  of  the  said  trus- 
tees, and  finds  the  said  trustees  liable  to  account  to  the  other 
competitors,  the  Lord  Advocate  and  the  Commissioners  of 
Woods  and  Forests,  on  behalf  of  the  Crown :  Prefers  the  said 
Commissioners  to  said  residue,  and  decerns  in  the  preference 
accordingly :  But  finds  no  expenses  due. 

"  Note Had  there  been  any  thing  to  claim  here  properly 

ftlling  under  the  description  of  executry  of  the  testator,  there 
might  have  been  room  for  the  question  raised  on  the  part  of 
the  trustees,  whether  the  right  to  call  executors  to  account, 
declared  by  the  Act  1617,  c.  14,  was  confined  to  the  wife, 
diildr^,  and  nearest  of  kin,  or  was  available  to  the  Crown,  in 
oases  like  that  which  has  occurred  here.  Considering  the  pro- 
fessed object,  and  even  the  terms  of  that  Act,  the  Lord  Ordi- 
nary is  rather  inclined  to  think  that  its  effect  was  to  dedart  the 
general  responsibility  of  executors,  and  to  remove  that  abuse, 
according  to  which  they  had  been  previously  considered  and 
dealt  with  as  beneficiallv  interested  in  the  succession.     Since 
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that  Statute,  certainly,  executors  have  been  uniformly  treated 
as  merely  holding  jin  office,  with  a  right  of  claiming  a  third  of 
the  dead's  part,  in  so  far  undisposed  of,  as  a  consideration  for 
their  trouble  in  discharging  it ;  and,  according  to  this  view,  the 
Crown  of  course  would  be  entitled  to  the  same  advantage  'as 
the  widow,  children,  and  nearest  of  kin — ^the  only  parties  men- 
tioned in  the  Statute,  probably  because  they  were  the  parties 
with  whom  the  question,  in  fdl  cases,  with  a  very  few  excep- 
tions indeed,  was  likely  to  occur.  But  it  is  unnecessary  to 
enter  into  this ;  for  it  appears  to  the  Lord  Ordinary  that  the 
circumstances  of  the  present  case  do  not  raise  the  question.  In 
order  to  reach  it,  the  trustees  are  obliged  to  assume,  Ist, 
That  the  trust-deed  was  so  framed  as  necessarily  to  render 
the  whole  heritage  of  the  testator  moveable  in  regard  to  suc- 
cession; and  2<f/y,  That  being  so  rendered  moveable,  it  is 
held  by  them  as  executors,  and  with  all  the  benefits  attached 
to  that  character.  The  Lord  Ordinary  thinks  that  both  of 
those  assumptions  are  erroneous.  It  is  true  that  cases  may 
occur,  and  have  occurred,  in  which  a  truster  has  so  clearly  ex- 
pressed his  intention  that  his  heritable  property  should  be  con- 
verted into  money,  as  to  warrant  the  legal  conclusion  that  it 
was  to  be  treated  as  moveable  in  regard  to  succession.  Such 
seems  to  have  been  one  of  the  points  which,  among  others,  was 
decided  in  the  case  of  Dick  v.  Gillies,  4th  July  1828.  But  the 
present  trust-deed  is  not  of  that  kind ;  it  is  granted  for  purposes 
to  be  named  in  a  separate  deed,  and  it  contains  a  power  of  sale, 
from  its  mode  of  expression,  clearly  discretionary,  '  to  sell  ali 
or  any  part  of  my  lands  or  estate,'  the  effect  of  which  does  not 
appear  to  be  taken  off"  by  the  parenthetical  and  superfluous  ex- 
pressions, *  who  are  hereby  desired  and  required  to  exercise  such 
powers.'  The  clause  authorising  the  calling  up  and  discharg- 
ing heritable  or  personal  securities,  is  in  the  form  of  a  power, 
and  nothing  else.  There  is  no  direction  to  convert  his  whole 
property  into  money ;  and  what  is  of  great  importance,  there  is 
no  appropriation  of  the  residue  leading  to  any  implication  that 
such  a  conversion  was  in  the  truster's  view.  No  doubt  he  has, 
by  his  last  will,  left  legacies,  which  will  deeply  encroach  upon 
the  heritable  estate.  But  it  does  not  appear  to  the  Lord  Ordi- 
nary that  that  circumstance  can  affect  the  character  of  the  re- 
sidue as  regards  succession.  In  substance,  the  present  case 
appears  exactly  identical  with  that  of  a  party  conveying  his 
land  estate  in  trust,  with  a  power  of  sale  for  the  payment  of 
certain  legacies  set  down  in  the  trust-deed,  without  any  farther 
direction,  a  settlement  which,  though  of  course  creating  move- 
able rights  in  favour  of  the  legatees,  would  leave  the  residue 
heritable  in  regard  to  the  heir,  and  certainly  would  not,  with- 
out some  farther  and  very  strong  indication  of  the  testator's  in- 
tention, let  in  his  next  of  kin.  In  short,  the  Lord  Ordinary 
thin](8  that  if  the  present  competition  had  arisen  for  the  residue 
between  the  heir  of  the  testator  and  his  next  of  kin,  it 
must  have  been  determined  in  favour  of  the  former.  But,  2Jfy, 
and  isven  on  the  supposition  that  the  effect  of  the  trust-deed  was 
necessarily  to  convert  the  testator's  heritage  into  moveables,  so 
as  to  render  it  descendible  to  his  next  of  kin  in  preference  to 
his  heir,  it  does  by  no  means  follow  that  it  would  render  itexe- 
cutry  in  the  only  sense  in  which  it  could  benefit  the  trustees. 
Giving  them  the  full  benefit  of  their  construction  of  the  Act 
1617,  their  rights  as  executors  cannot  extend  beyond  that  which 
they  took  in  that  character,  viz.  the  proper  moveable  succession 
as  it  stood  at  the  death  of  the  testator.  In  so  far  as  regards  the 
price  of  his  heritage  sold  in  obedience  to  his  directions,  they  are 
not  executors  but  trustees,  a  character  necessarily  implying  re- 
sponsibility and  the  gratuitous  discharge  of  their  duty,  and  which 
never  did,  either  at  common  law  or  under  the  Act  1617,  confer 
any  beneficial  interest  whatever  in  the  subject  of  the  trust.  As 
to  the  notion  that  their  appointment  as  executors  in  the  trust- 
deed  was  equivalent  to  an  appointment  of  universal  or  residu- 
ary legatees,  it  is  utterly  untenable.  It  is  laid  down  in  every 
institutional  writer,  that  the  character  of  universal  legatees 
roust  be  expressly  superadded  to  that  of  executors,  in  order  to 
confer  such  a  right.  It  is  clear  that  their  nomination  as  execu- 
tors has,  in  the  present  case,  no  more  than  its  usual  and  techni- 
cal leffect,  that  of  vesting  them  with  the  proper  moveable  suc- 
cession of  the  testator  as  it  stood  at  his  death.     That  moveable 


succession  being  more  than  exhausted  by  the  debts  and  legacies, 
they  can  take,  neither  at  common  law  nor  under  the  Act  1617, 
any  beneficial  interest  in  that  character.  As  to  any  thing  else 
originally  belonging  to  the  testator,  whether  it  be  heritage  or 
the  residue  of  the  price  of  heritage,  it  appears  to  the  Lord  Ordi- 
nary that  they  can  hold  it  in  no  otheiKiharacter  than  that  of  trus- 
tees, and  consequently  under  a  liability  to  account.  It  follows 
that,  in  the  present  case,  the  right  of  the  Crown  to  call  them 
to  account  must  be  sustained." 

The  Lords  Commissioners  reclaimed  against  this 
judgment,  in  so  far  as  they  were  not  found  entitled  to 
expenses. 

At  advising, 

Lord  Advocate  claimed  expenses  against  the  trus- 
tees. The  case,  in  every  point,  was  decided  against 
them;  and  as  they  maintained  improperly  that  the 
whole  estate  must  be  held  to  be  moveable,  while  it 
was  clear  that  the  case  did  not  fall  within  the  category 
of  decisions  where  heritage  left  in  trust,  with  an  im- 
perative order  to  sell,  had  been  held  to  be  moveable  ; 
and  as  they  put  pleas  on  record  which  they  knew 
could  not  be  maintained,  they  were  Utigantes  de  lucro 
captandoy  and  every  circumstance  was  so  completely 
against  them,  that  there  was  no  ground  for  refusing  ex- 
penses. No  doubt  the.  Crown  were  claiming  here  ;  but 
as  it  was  possible  a  relation  by  the  mother's  side  m^ight 
become  the  donatory,  the  expenses  would  be  charged 
against  him ;  and  it  was  unreasonable,  in  such  strong 
circumstances,  to  refuse  expenses. 

D^in  of  FcumUy. — It  would  be  a  very  hard  case  to 
give  expenses,  especially  as  the  Crown  is  never  liable 
in  expenses. 

Lord  Baigray I  feel  great  delicacy  in  interfering  with  the 

Lord  Ordinary's  interlocutor.  The  trustees  have  acquiesced  in 
it.  Besides,  there  has  only  been  a  single  debate  and  this  ap- 
pearance, irhe  expense  can't  be  great.  I  am  not  inclined  to 
alter. 

Lord  Mackenzie, — The  interlocutor  is  quite  right.  *f  can*t 
imagine  why  the  Lord  Ordinary  should  have  had  any  difficulty 
in  so  dear  a  case,  for  he  appears  to  liave  had  doubts.  I  am 
not  for  altering  his  judgment.  The  case  seems  only  to  have 
beeii  once  discussed ;  and  I  scarcely  think  there  is  sufficient 
ground  for  changing  his  finding  in  regard  to  expenses. 

Lord  Gilliea  concurred. 

Lord  President  absent. 

The  Court  adhered^  and  remitted  to  the  Lord  Or- 
dinary to  proceed  further  as  should  be  just. 

Lord  Ordinary,  Fullerton ;  Dean  of  Faculty  (Hope),  John 

S.  More;  W.  and  D.  Allester,  W.S.,  Agents  for  Trustees 

Lord  Advocate  (J.  A.  Murray),  Solicitor-General  (Cuning- 
hame),  Andrew  Murray,  junior;  Mackenzie  and  Mac^rlane, 
W.S.,  Agents  for  Croum D.,  Clerk [G.D.P.] 


Isi  December  1836. 

First  Division. — (G.D.F.) 

No.  66. — Mrs  Janet  M^AiiUSTEB,  Petitioner. 

Curator  Bonis—^  curator  bonis  appointed  by  the  Court  to  a 
party  declared  by  an  inquest  to  be  **  incompos  mentis,  prodi- 
gus,  et  furiosus." 

The  petitioner  presented  an  application  for  the  ap- 
pointment of  a  curator  bonis  to  Hector  Kennedy.  He 
had  previously,  by  a  verdict  of  an  inquest  (held  before 
the  Sheriflf-substitute  of  Lanarkshire),  7th  October 
1836,  been  declared  to  be  <<  incofnpos  mentis^  prodigus^ 
et  furiosus*^ 


1836.] 
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When  this  petition  appeared  first  in  the  single  bills 
for  intimation,  the  Lord  President  remarked,  that  the 
heir-at-law  had  a  right  to  take  out  a  tutory-dative,  and 
to  assume  the  charge.  On  moving  the  application  of 
this  date,  the  petition  was  sustained  without  discussion. 

Jjord  President  absent. 

Authoritiets  in  sapport. — Fullarton,  15th  Nov.  1776;  Br. 
Sup.  V.  443.  Bryce  v.  Grahani,  Jan.  25,  1828 ;  6  Sh.  425. 
Julv  23,  1828,  3  W.  and  Sh.  323.  McAllister,  reported  in 
Note,  p.  440,  Vol.  VI.,  Sh.  June  7,  1798.  Bell's  Principles, 
§  2109.  Jackson,  June  19,  1835;  10  Sh.  961.  Dalrymple, 
June  25,  1836. 

Act.  Robert  Horn ;  Madean  and  Hamilton,  W.S.,  Agents. — 
a,  Oerk [G.D.F.] 


\8t  December  1836. 
FiBST  Division (G.D.F.) 

No.  SI. — ^EsTHEB  Cbaig  or  Bbyden  and  Spouse, 
Pursuers^  r.  Ma&y  Cbaig  or  Gibson,  &c.>  De- 
fenders. 

Indivisible  Subjects — Partition  and  Sale — Process —  Oreat  avi" 
zandum  having  been  made  to  the  Court  by  the  Lord  Ordinary 
tpith  a  summons  of  partition  and  sale  of  certain  indivisible  sub- 
jeds,  in  which  action  the  defenders,  Aeirs-portioners,  had  been 
edictaOjf  dted,  but  did  not  compear,  the  Court  did  not,  hoc 
statu,  decern,  but  remitted  to  the  Lord  Ordinary  to  allow  a 
proof  of  the  necessity  or  propriety  of  the  proposal  to  sell. 

The  pnrsuers  brought  an  action  for  the  partition  and 
sale  of  certain  subjects,  which,  in  their  nature,  were 
indivisible.  The  defenders,  who  were  the  heirs-por- 
tioners  interested  therein,  being  furth  of  the  kingdom, 
had  been  cited  edictally,  but  no  appearance  had  been 
made  for  them.  A  minute  was  lodged  to  the  Lord 
Ordinary,  craving  decemiture  in  terms  of  the  first  con- 
clusion of  the  libel,  and  further,  craving  to  be  allowed 
a  proof  of  the  rental  and  value,  and  a  motion  for  great 
avizandum  with  the  summons  was  made  for  that 
purpose  to  the  Court.  On  the  case  being  moved  in 
Court, 

Lord  Gillies The  proceeding  is  no  doubt  proper,  but  some 

of  the  defenders  ought  to  be  in  Court. 

Lord  Balgray — If  they  don't  appear,  the  steps  taken  by  the 
puTsaers  may  be  afterwards  challenged. 

Lord  Gi&es. — I  don't  see  how  the  Court  can  do  any  thing, 
unless  some  of  the  defenders  appear. 

Lord  Balgray — I  would  remit  to  the  Lord  Ordinary,  mean- 
time, to  take  a  proof,  and  some  of  the  defenders  may  yet  ap- 
pear. 

The  Court 

*'  remit  this  to  the  Lord  Ordinary,  to  allow  a  proof  of  the  ne- 
cessity or  propriety  of  the  proposed  sale,  and  to  report." 

Act.  G.  G-  Bell;  W.  Stewart,  W.S.,  Agent B.,  Clerk 

[G.D.F.] 


Isi  December  1836. 
FiasT  Division (G.D.F.) 

No.  58^— The  Right  Hoitousabu:  William  Lord 
Panmube,  wiih  concourse  of  His  Majeshfs  Advo- 
catCf  Petitioners. 

Process — Interdict,  Breach  of— Petidon  and  Complaint — Ser- 
vice— J%e  Court  refused  to  authorise  service  of  a  petition  and 
complmnt  on  a  party  for  breach  of  interdict  for  poaching,  to 


be  made  at  the  head  burgh  of  the  shire  where  he  usually 
haunted,  he  having  no  fixed  residence,  where  there  was  no  re- 
port  of  a  messenger  that  tlie  party  cuuld  not  bcfbund. 

In  1835,  the  petitioner  presented  a  bill  of  suspension 
and  interdict  against  certain  parties,  among  whom  was 
Alexander  Davidson,  for  poaching.  The  bill  was 
passed  without  answers.  The  letters  of  suspension 
were  expede,  and  the  will  of  the  letters,  in  conformity 
with  the  prayer  of  the  bill,  contained  a  warrant  to 
summon  and  warn  the  said  James  Gordon,  John  Gor- 
don, &c.  &c.  personally,  or  at  their  respective  dwelling- 
places,  and  the  said  Alexander  Davidson,  John  Gow, 
&c.  &c.,  as  having  no  fixed  place  of  residence,  person- 
ally, or  at  the  Market- Cross  of  Aberdeen,  being  the 
head  burgh  of  the  jurisdiction  where  they  most  fre- 
quently haunt.  The  parties  were  accordingly  cited  ; 
but  having  made  no  appearance,  the  petitioner  obtain- 
ed decree  on  9th  January  1836.  During  the  present 
season,  the  petitioner  averred  that  Davidson  had  been 
guilty  of  breach  of  interdict  (which  had  been  declared 
perpetual),  by  trespassing  on  his  property,  and  killing 
game  ;  and  the  '<  petitioner  has  every  reason  to  believe 
that  he  continues  to  trespass  and  poach  within  the 
bounds  of  the  interdict,  in  the  most  audacious  and  re- 
gardless manner."  Various  acts  of  breach  of  interdict 
were  particularly  condescended  on.  The  petition  then 
concluded : 

"  The  petitioner  has  only  to  add,  that  he  has  not  resorted  to 
the  present  proceeding  till  every  other  measure  for  repressing 
the  lawless  trespasses  of  the  respondent  and  his  associates  failed. 
He  first  tried  an  application  to  the  Justices  of  the  Peace,  under 
the  Act  commonly  called  the  Duke  of  Buccleuch's  Act  (2  and 
3  William  IV.  cap.  68) ;  but  that  proved  abortive.  He  then 
tried  a  bill  of  suspension  and  interdict  in  1833 ;  his  forbearance 
under  which,  only  encouraged  the  respondent  and  others  to  re- 
new their  vicious  course  of  life.  And  then,  when  a  second  bill 
of  suspension  and  interdict  was  presented,  and  the  interdict  made 
perpetual,  the  respondent,  by  disregarding  that  decree,  has  left 
no  other  alternative  to  the  petitioner  but  to  present  the  present 
complaint,  the  judgment  under  which,  it  is  hoped,  will  teach 
'  the  respondent  and  others  that  the  interdict  of  this  Supreme 
Court  is  not  to  be  violated  without  being  visited  with  the  most 

exemplary  punishment May  it  therefore  please  your  Lordships 

to  take  the  premises  into  consideration,  and  appoint  this  petition 
to  be  served,  by  officers  of  Court  or  messengers-at-arms,  on  the 
said  Alexander  Davidson,  personally,  if  he  can  be  found,  or  other- 
wise at  the  Market-Cross  of  Aberdeen,  being  the  head  burgh 
of  the  shire  where  he  most  fi'equently  haunts ;  and  to  appoint 
him  to  lodge  answers  thereto  within  eight  days  after  service ; 
and  farther,  upon  advising  this  petition,  either  with  or  without 
answers,  to  grant  warrant  to  search  for  and  apprehend  the  said 
Alexander  Davidson,  and  bring  him  before  your  Lordships  for 
judicial  examination,  if  apprehended  during  session ;  or  other- 
wise, if  apprehended  or  brought  to  Edinburgh  during  vacation, 
before  the  Lord  Ordinary  on  the  Bills,  with  power  to  his  Lord- 
ship to  examine  the  respondent,  and  to  give  such  directions  as 
to  his  custody  as  to  his  Lordship  may  seem  just ;  and  thereafter 
to  find  that  he  has  been  guilty  of  a  gross  contempt  of  the  au- 
thority of  this  Court,  in  continuing  to  trespass  and  hunt  on  the 
petitioner's  ground,  in  violation  of  the  said  interdict ;  and  to  in- 
flict upon  him  such  punishment,  by  fine  or  imprisonment,  or  both, 
as  your  Lordships  may  think  suitable  for  his  offence ;  and  fur- 
ther, to  find  the  said  Alexander  Davidson  liable  in  the  full  ex- 
penses of  this  application ;  or  to  do  otherwise  in  the  premises 
as  to  your  Lordships  shall  seem  just." 

Lord  Oillies, — I  suspect  we  can't  do  that. 
Solicitor-  General, — It  is  the  usual  practice  in  the  Court  of 
Justiciary. 
Lord  Gillies, — You  should  get  the  report   of  a  messenger 
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that  he  cannot  be  found ;  and  aa  I  apprehend  the  result  of  this 
petition  will  be  to  pronounce  some  severe  sentence,  I  should 
think  it  better  to  proceed  in  the  usual  form. 

Act.    Solicitor-General   (Cnninghame) ;    Fothringham  tmd 
Lindsay,  W.S.,  AgenU D.,  Clerk [G.D.F.] 


2d  December  1836. 


First  Division (G.D.F.) 

No.  S9. — James  and  Harrt  WAiiKER,  Pursuers^  v, 
William  Walkeb,  Defender. 

Interest — Agent  and  Client —  Circumstances  in  which  an  agent 
was  held,  (l.J  liable  to  his  client  in  more  than  bank  interest 
on  a  balance  in  his  hands,  which,  during  the  course  of  an  ac- 
tion, was  established  to  be  greater  than  he  admitted  on  the  re^ 
cord;  and,  (2,)  The  cost  of  an  accountant's  report  in  the  mat' 
ter  thrown  upon  the  agent,  in  the  circwnstances. 

Special  case,  in  which  the  Court  (modifying  the 
Lord  Ordinary's  interlocutor)  found  that  an  ag^nt  and 
factor  was  liable  in  a  higher  rate  (restricted  of  consent 
,  to  4  per  cent.)  than  bank  interest  on  a  balance  in  his 
hands  at  a  certain  date,  although  there  were  some  small 
entries  to  his  credit  of  a  subsequent  date,  he  having 
admitted  in  the  course  of  the  action  only  a  much 
smaller  balance  than  was  ultimately  established  against 
him ;  and  he  was  subjected  in  the  whole  expense  of 
«m  accountant's  report. 
The  Court 

"  alter  the  interlocutor  reclaimed  againit,  in  so  ^r  as  to  ^nd 
the  defender  liable  in  interest  at  the  rate  of  4  per  cent.  oA 
£416.  15.  1.,  from  Martinmas  1828  to  27th  November  1832; 
and  of  £245.  7.  1.,  from  27th  November  1832  till  paviMKntf 
and  in  so  far  as  respects  expenses,  find  th«  defendier  Iktble  in 
the  expenses  of  the  accountant's  report :  Quoad  ultra,  lidherej 
and  remit  to  the  Lord  Ordinary  to  apply  this  judgment,  and 
proceed  as  shall  be  just.*' 

Lord   Ordinary,  Corehouse. — Act,  Rutherfurd,  C  Monro; 

W.  Alexander,  W.S.,  Agent Alt,  Keay,  J.  S.  More;  Walter 

Cook,  W.S.,  Agent D.,  Clerk [G.D.P.] 

—  -        '  -■       — ^ .     ...  .. 

2d  December  \%^. 

Second  Divi8Ion.-^(J.D.M.) 

No.  60. — Robert  Grant,  Claimant, — Jaheb 
Sh£fr£rd,  W.S.,  Respondent, 

Entail — Clause — Competition — Heir^Male — Where  an  entaiUr, 
who  had  three  daughters,  conveyed  his  estate  to  the  eldest  son 
of  his  eldest  daughter,  and  the  heirs-male  of  his  body,  whom 
jailing,  to  the  eldest  son  of  the  second,  in  similar  terms,  whom 
failing,  to  the  eldest  son  of  the  third,  whom  failing,  to  the  se- 
cond  sons  of  the  several  daughters,  whom  failing,  to  the  heirS' 
male  of  the  several  daughters,  in  the  same  order  ojf  succession-^ 
Held,  0)1  the  death  of  the  second  son  of  the  second  daughter, 
that  the  eldest  surviving  son  of  the  eldest  daughter,  though  he 
was  the  fourth  in  order  of  birth  and  at  the  death  qfthe  entailer, 
was  entitled  to  the  estate  t'lk  preference  to  the  heir-male  of 
the  body  of  the  third  son  of  the  second  daughter. 

The  late  John  Leith,  of  Blaif,  was  proprietor  of 
the  lands  and  estate  of  Blair,  lying  in  the  parish  of 
Bourty,  and  sherilfdom  of  Aberdeen.  He  had  acquired 
them  by  purchase,  and  completed  his  titles  by  infeflk- 
ment.  Mr  Leith  had  no  keirs-Hiale  of  his  own  body^ 
He  had,  however,  three  daughters ;  and  being  anxious 
to  preserve  his  name  and  estates,  he,  on  13th  Novem- 
ber 1761,  executed  an  entail,  passing  over  his  daugh- 
ters,  and  settling  his  estates  in  favour  of  their  children. 
Tliis  deed  of  entail  proceeds  on  the  narrative,  that 


'*  I  have  no  heirs-tnali  of  my  own  body  to  represent  me,  and 
succeed  to  my  lands  and  estate ;  and  I  have  grandchildren,  and 
am  desirous  that  my  family  and  simame  of  Leith  should  be  pre- 
served in  the  person  ofmy  granddiildren  and  their  heirs." 

On  this  narrative  he  conveys,  under  the  reservatioiH 
conditions  and  provisions  therein  mentioned,  the  afore- 
said lands, 

"  to  and  in  fovour  of  himself  in  liftrent,  and  to  the  heirs-male 
lawfully  to  be  procreated  of  my  oWn  body  in  fee ;  whom  failinj^, 
to  the  eldest  son  living  at  the  tilne  of  my  decease,  procreated 
betwixt  John  Gmnt,  younger  of  Rothmalse,  wid  Anna  Lcitli^ 
my  eldest  daughter,  and  the  heirs-male  of  his  body  in  fee ;  whom 
failing,  to  the  eldest  son  of  Thomas  Shepherd,  minister  at  Boarty, 
procreate  betwixt  him  and  Jan^t  Leith,  my  second  daughter, 
and  the  heirs-male  of  his  body  in  fee ;  whbm  &iling,  to  the  eldt^ 
son  lawfully  to  be  procreate  of  Margaret  Leith,  my  third  daugh- 
ter, and  the  heirs-mate  of  his  body  in  fee ;  whom  failing,  to  the 
second  son  procreate  betwixt  the  said  John  Grant  and  the  said 
Anna  Leith,  my  shiest  daughter,  and  the  heirs-male  of  his  body 
in  fee  (  whom  failing^  to  the  second  son  of  the  isaid  Thomas 
Shepherd)  procreate  betwixt  him  and  Janet  Leith,  my  second 
daughter,  and  the  heirs-male  of  his  body ;  whom  fiailxng,  to  the 
second  son  lawfully  to  be  procreate  of  the  body  of  Marjtarot 
Leith,  my  third  danghter,  and  the  heirs-male  of  feds  body  ih  fee ; 
whom  Ikfling,  to  the  heirs-male  of  my  said  first,  seowid^  and 
third  daughters,  in  the  same  order  of  sucoession ;  fdl  whom  ^1- 
ing  to  me,  my  nearest  hArs  and  assignees  whatsoever,  but  with 
and  under,'*  &c. 

tn  addition  to  the  other  usual  clauses,  the  deed  con- 
tained a  reserved  power  to  altef  and  to  grant  liferents, 
if  necessary.  Aiid  in  virtue  of  this  reservied  power, 
the  entailer  execilted^  in  1763>  a  eonveyanoe  of  the 
Itfierent  of  his  whole  estate  in  fiivoul'  of  his  eldest 
daughter,  Mrs  Anna  Leith  or  Gmnft,  the  ckdmant't 
mother,  which  ehc  afterwards  enjoyed  dUriilg  her  life. 
At  the  death  of  the  entailer^  which  happen^  in  1763» 
there  were  three  tiaughterai:  Anita,  married  to  Jolbi 
Grants  younger  of  RotluiiaisiS ;  Janets  tnaltied  to  Mr 
Thomas  Shc^pfaerd,  minister  of  Bourty;  and  Margaret^ 
who  was  subsequently  married. 

The  entatler'a  ehlest  daughter,  Mts  Anna  Leith  or 
Grant,  had  five  sons :  John,  James,  Alexander,  Robert 
the  claimant,  and  Peter.  Thus  the  claimant  stood 
fourth  in  point  of  seniority,  according  to  the  order  of 
their  births.  It  was  disputed^  howev^er,  by  tbe  parties, 
whether  Alexander,  the  tfatktl  eon,  had  not  predeceased 
the  entader. 

Mrs  Janet  Leith  or  Shepherd,  the  isecond  daughter, 
had  sOkid,  John,  Alexaihder  and  Robert,  and  several 
other  children.  The  respondent  is  the  eldest  sou  of 
Robert,  the  third  son. 

Marearet,  the  third  daughter,  was  likewise  hiarried. 
She  had  only  ohe  son,  who  died  withottt  issue. 

On  the  death  of  ^e  entailer,  in  17€3,  the  isuct;ession 
devolved  on  John  Grant,  tiie  eldest  son  of  N^  A^na 
Leith  or  Grant,  who  never  completed  his  titles  to  tbe 
estate.  On  his  death  without  issue,  John  Shepherd, 
the  eldest  son  of  the  second  daughter,  Mrs  Janet  Leith 
or  Shepherd,  made  \xp  his  titles  biy  general  service,  as 
heir  of  tailzie  and  provision  to  his  grandfather,  and 
thereafter  tooit  infeftment  on  the  precept  of  Basine  con- 
tained \Xi  the  deed  of  entail. 

John  Shepherd  died  in  Jamaicft,  withottt  is$ue,  in 
December  1832.  At  this  time  the  okomant  was  the 
only  surviving  son  of  the  eldest  daagfaier,  all  his  bro- 
thers having  pnededfased  uBamnied.    Rut  Alvsamder 


18M.] 


IN  THE  COURT  OF  SESSION,  &c. 


105 


Shepherd,  the  decobd  son  of  the  second  daughter,  hav* 
ing  served  himself  heir  in  genera!  to  hl«  brother  John, 
made  up  titles  to  the  property  under  the  entail.  This 
was  done,  as  was  alleged  by  the  claimant,  while  he  was 
in  ignorance  of  th<8  death  of  John  Sheph^d. 

On  Alexander  Shepherd's  death,  without  issue,  in 
Fcrbruary  1836,  the  claimant  took  out  a  brieve  from 
Chancery  for  serving  himself  nearest  and  lawful  heir 
of  tailzie  and  provision  in  special,  under  the  foresaid 
destination,  to  Alexander  Shepherd,  the  second  son  of 
the  second  daughter,  who  was  the  last  heir  infeft  and 
in  possess! (m.  A  competing  brieve  was  taken  out  by 
the  respondent,  for  serving  himself  heir  of  tailzie  and 
provision  under  the  same  destination.  Mutual  advo- 
cations of  these  brieves  were  brought  and  conjoined. 
The  Court  being  of  opinion  that,  before  proceeding 
farther  with  the  services,  it  would  be  expedient  to 
settle  the  construction  of  the  clause  of  destination  con- 
tained in  the  entail,  cases  were  ordered  by  the  Lord 
Ordinary  upon  the  points  of  law  arising  thereon,  which 
were  reported  to  the  Court. 

The  claimant  pleaded — 1.  The  destination  to  the 
eldest,  the  second,  and  the  other  sons  of  the  entailer's 
daughters,  is  to  be  received  according  to  the  ordinary 
acceptation  of  these  terms,  and  is  to  be  construed  as 
calling  to  the  succession  such  of  the  heirs  as  held  the 
character  of  eldest,  second  or  third  sons,  at  the  period 
when  the  succession  opened  to  them  respectively. 
Effect,  tlierefore,  must  be  given  to  the  terms  of  the 
ckii9e  of  destination,  according  to  their  ordinary  ac- 
ceptation, unless  there  be  something  in  the  other  pro- 
visions of  the  deed  to  control  them.  Now,  so  far  from 
this  being  the  case,  it  is  quite  clear  that  the  leading 
object  of  the  entailer  was  to  settle  his  estate  on  one 
member  of  the  different  families  in  rotation.  Hence, 
it  is  only  by  adopting  the  usual  technical  meaning  of 
the  terms  that  the  true  intentioh  of  the  testator  can 
receive  effect.  This  view  is  strengthened  by  the  en- 
tailer having  refrained  from  calling  his  grandchildren 
nemhMtHmy  though  those  dedCi^iided  of  his  eldest  and 
of  his  second  daughter  were  M  bom  M  the  time  of  his 
making  the  entail.  2.  But  the  last  part  of  the  clause 
of  destination  is  difi^rent  from  the  first,  and  more  fa-* 
Toumble  to  the  claimants  After  calling  all  the  eldest 
and  second  sons,  and  the  heirs-male  of  their  bodies,  it 
proceeds  thus :  <<  Whom  ftiiling,  to  the  heirs-male  of 
my  first,  second,  and  third  daughters,  in  the  same  order 
of  succession."  Even,  therefore,  if  there  were  any 
difficulty  as  to  the  elder  grandchildnen,  it  is  removed 
by  the  use  of  the  more  general  expression.  The  ap-> 
propriate  and  technical  signification  of  the  term  **  heirs- 
male"  16  that  of  *<  heirs-maie  general:"  Hay  r.  Hay, 
24th  July  1788,  Diet.  2315.  In  this  view,  the  claim*^ 
ant  is  entitled  to  take  up  the  succession,  even  as  heir-^ 
male  genefid  oi  his  brother  Alexander,  who  was  the 
third  son  by  birth  of  the  eldest  daughter ;  bat  at  all 
events,  as  all  his  elder  brothem  have  died  without  issue, 
he  is  the  nearest  and  lawful  heir-male  of  the  ^tdeet 
daughter. 

The  respandetki  pleaded — 1.  The  eldest  and  second 
sons  of  the  several  daughters  called  alt^nately  to  the 
succession,  nmst  mean  the  eldest  and  second  sons  boni 
of  the  several  daughters,  and  not  merely  dioee  who 
might  beoone  eldest  or  fifooond  Bon»,  though  not  such 


originally,  by  the  predecease  of  others.  An  opposite 
Construction  would  be  contrary  to  the  equality  which 
was  manifestly  intended  to  be  preserved  between  the 
male  issue  of  the  several  daughters,  with  reference  to 
their  chances  of  the'  succession.  Besides,  If  the  cha- 
racter of  eldest  or  second  son  is  transferable  to  any 
person  who  might  become  such  by  the  death  of  those 
who  Were  originally  in  that  situation,  it  would  give 
that  person  a  place  in  the  succession  which  the  granted 
never  meant  him  to  occupy,  as  the  deed  of  entail  is 
made  on  the  narrative  that  he  had  grandsons,  and  with 
a  special  view  to  them  as  existing.  2.  At  all  events, 
the  character  of  eldest,  secontl  and  third  sons  of  the 
several  daughters,  must  be  held  slh  fixed  at  the  testa- 
tor's death  on  the  survivors,  and  cannot  be  altered  by 
subsequent  events.  The  rights  of  all  parties  called  in 
a  mortis  causa  deed  are  immutable  on  the  granter's 
death,  from  which  time  there  was  a  vested  right  in 
each  of  the  parties  called  by  the  destination.  3.  No 
alteration  is  made  on  the  meaning  of  the  clause  of  des- 
tination by  the  use  of  the  more  general  terms  in  the 
latter  part  of  It.  This  is  merely  an  abbreviated  mode 
of  carrying  out,  as  to  third  and  other  sons  of  the  seve- 
ral daughters,  and  the  heirs-male  of  their  bodies,  the 
same  destination  which  was  provided  in  express  terms 
with  regard  to  the  eldest  and  second  sons.  The  words 
"  heirs-male"  cannot  here  mean  **  heirs-male  general." 
It  is  a  flexible  term,  which  may,  from  the  context  of 
the  deed,  be  interpreted  to  mean  "  heirs-male  of  the 
body ;"  and  this  is  its  meaning  here. 

Lord  JttstUe^  Clerk  «hSd,  he  had  arrlTed  at  a  satlsfeetory  xxfti- 
dusioii  on  both  branches  of  the  discimion.  Attention  must  be 
paid  to  the  situation  of  the  patties  between  whom  the  compe- 
tition arose.  The  claimant,  Mr  Robert  Grant,  is  undoubtedly 
the  fourth  son  of  the  eldest  daughter  of  the  entailer  ;  his  elder 
brothers,  Johti,  J^mes,  and  Alexander,  being  admitted  to  havt 
predeceased  hifn  without  Issue.  The  other  competitor,  Mf 
Shepherd,  is  the  eldest  Mm  of  the  third  Mn  of  the  second 
daughter  Bf  the  entaiiel*.  Upon  the  death  of  the  maker  of  the 
deed,  John  was  the  party  in  right,  but  he  made  up  no  titles. 
After  his  death,  the  eldest  son  of  the  second  daughter  \i'as 
i^erved  heir,  and  kept  the  estate  till  1832.  Aflcr  his  death, 
the  second  6on  of  the  second  daughter  was  serred  heir  to  his 
brother,  and  held  the  property  till  1836.  Now,  the  question 
^'iA  M  to  the  true  coastructiwi  of  the  entail.  It  f4>peared  to 
his  Lordship  perfectly  dear,  that  the  entailer,  in  using  the 
words  "  eldest  son  and  second  soto,*'  contemplated  nothing  but 
the  situation  of  parties  at  the  point  of  time  when  the  succession 
opened.  It  was  clearly  fixed  in  law,  that  when  a  party  leaves 
an  estate  to  the  eldest  son  or  eldest  daughter,  the  person  will 
be  entitled  to  the  succession  who  establishes  that  character  at 
the  tittle  the  succession  opens.  This  was  deliberately  and  bo>- 
lemnly  settled  in  the  Roxburghe  cause,  both  in  this  Court  and 
in  the  House  of  Lords.  It  is  quite  possible  to  couple  such  a 
destination  with  words  particularising  a  party,  describing  him 
as  an  individual  existing  at  a  particular  era,  hut  there  was  no 
feuch  proceeding  on  the  part  of  this  testator,  but  directly  tht 
contrary.  Mr  Grant  was  not  only  the  heir-male  here,  but  the 
heir>male  of  the  body.  His  Lordship  did  not  go  on  the  argu- 
ment in  the  Linplum  case  ;  because,  if  Mr  Grant  >va8  the  heir- 
male  of  the  body,  he  was  tarely  the  heir-male.  His  Lordship 
tho-efore  thought  Mr  Grant  endtied  to  iic  served. 

Their  Lordships  unanimously  concurred,  and 

**  Find  that,  under  the  destination  in  the  deed  of  tailzie 
founded  on  in  the  present  competition,  the  claim  made  on  the 
part  of  Robert  Gratit  is  preferaple  to  that  on  the  part  of  James 
Shepherd :  Find  expenses  due  to  the  said  Robert  Grant,  and 
remit  to  the  Lord  Ordinary  to  proceed  accordingly.^* 
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Respondent's  Authorities Roxburghe  Case,  23d  June  1807 ; 

Diet.  App.  voce  Taillie,  No.  13,  House  of  Lords,  15tb  to  19th 
June  1809.  Tinnoch  v.  Maclennan,  26th  November  1817; 
F.C.  Mudie  v.  Anderson ;  7  S.  and  D.  743,  and  F.C.  Mowbray 
V.  Scougall,  9th  July  1834;  12  S.  D.  B.  910,  F.C.  and  Cases 
there  referred  to.  Fergus  v.  Fergus,  7th  February  1833 ;  1 1 
S.  D.  B.,  362.  Kerr,  10th  March  1835;  13  S.  D.  B.,  652. 
Ramsay  v.  Ramsay,  26th  February  1836 ;  14  S.  D.  B.,  570. 
Smith  V.  Stewarts,  14th  December  1830;  9  S.  D.  B.,  181,  F.C. 
Campbells  t;.  Campbell,  17th  May  1836;  14  S.  D.  B.,  770. 
Redhouse's  Creditors  v.  Glass,  15th  June  1743 ;  Diet.  2306. 
Ewing  ».  Miller,  1st  July  1747 ;  Diet.  2308. 

Lord   Ordinary,  Cockburn Act.  Keay,  Adam  Anderson; 

A.  Storie,  W.S.,  Agent Alt.  Dean  of  Faculty  (Hope),  Ru- 

therfiird,  R.  Thomson;  Party  Agent. — [J.D.M.] 


2d  December  1836. 

Second  Division. — (J.D.M.) 

No.  61. — Henky  Campbell  a«J  William  Hogarth, 
Stupenders,  v,  John  Scott,  Charger. 

Proof — Compensation — Bill  of  Exchange — 1.  An  illiquid  claim 
of  damage  cannot  be  pleaded  in  compensation  of  a  liquid  debt. 
2.  Where  a  party  agrees  to  renew  a  bill  upon  receiving  a  fort- 
night's premonition,  and  where  the  holder  calls  by  letter  upon 
the  accepter  to  say  whether  he  desires  a  renewal,  it  is  irrelevant 
for  the  latter  afterwards  to  aver  that  a  verbal  answer  requiring 
such  renewal  was  returned. 

Captain  Boswall  of  Wardie,  entered  into  certain 
arrangements  with  the  suspenders,  whereby  they  were 
to  lease  the  coal  conjectured  to  be  within  his  lands. 
It  thus  became  necessary  for  the  suspenders  to  procure 
machinery  for  the  purpose  of  searching  for  coal,  and 
they  accordingly  applied  to  the  charger,  who  is  a 
founder  at  Inverkeithing.  The  charger  agreed  to 
make  the  necessary  furnishings  at  the  price  of  £400, 
payable  by  certain  instalments,  and  he  immediately 
commenped  the  machinery,  but  as,  from  circumstances 
which  had  come  to  his  knowledge,  he  was  doubtful  of 
the  sufficiency  of  his  employers,  he  had  an  interview 
with  the  suspender  Campbell,  and  made  an  arrange- 
ment with  him  for  drawing,  at  one  month's  date,  £100, 
as  he  was  not  acquainted  with  the  parties,  and  agree- 
ing to  extend  the  period  of  the  agreed  on  instalments, 
on  getting  a  referee.  All  the  machinery,  excepting  a 
boiler  with  its  appendages,  was  delivered  to  the  sus- 
penders, and  on  6th  October  1834,  a  state  of  accounts 
was  settled  between  the  parties,  showing  a  balance 
of  £300.  5.  9^.  In  consequence  of  certain  complaints 
having  been  made  by  Captain  Boswall,  that  the  pump- 
ing machinery  had  not  been  completed,  the  charger 
addressed  a  letter  to  him,  which  bore : 

"  That  unless  I  have  a  written  ohligation,  and  that  before 
Tuesday  first,  from  you  or  some  other  known  and  responsible 
parties,  to  see  me  paid,  I  shall  not  proceed  one  step  further, 
but  on  the  contrary  shall  take  measures  to  reclaim  the  property 
already  on  the  ground,  or  such  other  summary  proceedings 
as  may  appear  most  expedient.** 

Of  the  same  date,  the  charger  wrote  to  the  sus- 
pender Campbell,  prefixing  a  copy  of  this  letter  to  Cap- 
tain Boswall,  adding, 

*'  I  was  not  a  little  disappointed  when,  induced  by  your  letter 
of  the  18ch  instant,  I  sent  the  heavy  part  of  the  pumping  ma- 
chinery, you  did  not  immediately  give  me  such  security  for  pay- 
ment as  I  had  reason  to  expect,  and  every  right  to  demand.*' 

Upon  the  1st  of  December  1834,  all  tlie  parties  met 


at  Inverkeithing,  when  certain  further  arraogements 
were  made,  and  reduced  to  writing,  declaring,  that 
"  all  the  things  mentioned  in  this  letter  is  understood 
to  completely  implement  my  whole  agreement  with 
you."  On  the  following  day  the  parties  adjusted  and 
subscribed  a  state  of  the  accotmts,  as  follows : 

'*  Messrs  Campbell  and  Hogarth,  Wardie  Colliery, 

**  To  John  Scott,  Inverkeithing . 
"  1834, 
"  Oct.   4.    To  amount  of  account  rendered  for  engine,  as  per 
letter  and  account  of  6th  June,      £407    5     9^ 

—  To  extra,  as  agreed  for  ditto,  per 

ditto  of  1st  December,        -        •        5  10    0 

—  To  pumping   apparatus,  as.  agreed 

upon  per  contract  of  1 3th  Octo- 
ber,        76  10    0 


"  Cr.  £489    5    9J 

—  By  payments  acknowledged  in  my 

letter    account    of  6th    Novem- 
ber, -        -        £107    0    0 

'*  Sept.  24.  By  bill  at  3  months, 
and  due  27th  Decem- 
ber, -  -  100  0  0 
This  bill  to  be  retired  by 
you  when  the  pump- 
ing apparatus  is  com- 
pleted, even  should  it 
not  be  due. 

"  Dec.    2.  By     acceptance     at     4 

months,  for  -         100    0    0 

—  By  ditto  4  months,  for     100    0    0 


407    0    0 


£82    5    9^ 

"  Which  sum  to  lay  over  till  completion  of  engine,  and  as 
agreed  upon ;  and  when  all  is  completed  to  mutual  satisfaction, 
your  acceptance  to  be  granted  for  the  amount. 

(Signed)  "  John  Scott." 

"  We  have  examined,  and  hereby  accept  of  the  whole  as  cor- 
rect.      (Signed)     "  Henby  Campbell.     Wm.  Hogarth." 

After  deducting  two  sums  of  £107  and  £100»  and 
giving  credit  for  the  three  bills,  two  for  £50  and  one 
for  £100  (now  under  suspension),  there  remained  over 
£84.  5.  9^.  The  account  rendered  for  work  actually 
done,  as  at  the  6th  of  October,  was  £407.  5.  9^. ;  the 
extra  work  to  be  done  subsequently,  being  to  the 
amount  of  £82.  In  both  the  agreements  entered  into 
and  quoted,  a  surplus  was  to  be  left  in  the  suspenders* 
hands,  to  remain  there  until  the  final  delivery  of  the 
boiler,  &c.  To  accommodate  the  suspenders,  the  charger, 
by  a  letter  of  same  date  with  the  account,  agreed  to 
afford  them  sufficient  time  as  to  one-half  of  th6  £200, 
by  granting  a  renewal,  provided  he  was  ^*  advised  a 
fortnight  previous  to  the  period  when  due."  A  short 
time  before  the  three  bills  became  due,  the  charger 
premonished  the  suspender  Hogarth  of  the  fact.  To 
this  letter  no  answer  was  returned ;  and  neither  of  the 
suspenders  gave  the  charger  a  fortnight's  premozjitiou, 
as  required  by  the  letter  of  2d  December  18.34.  Mr 
Hogarth,  upon  the  24th  of  April  1835,  had  a  fiat  in 
bankruptcy  issued  against  him  in  England.  This  was 
rather  more  than  a  fortnight  before  the  bills  fell  due. 
The  bills  were  not  retired  when  they  fell  due.  The 
parties  were  also  under  diligence  at  the  instance  of  Mr 
George  Anderson,  Leith  Walk  Foundry,  whereupon 
they,  on  1 0th  April  1835,  executed  an  assignation  in 
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his  favour  of  the  steam-engine,  with  all  its  appurte- 
nances. 

The  charger  having  caused  protest  the  three  bills, 
the  present  suspension  was  brought,  on  the  ground, 
inter  aHoj  that  as  the  biUs  charged  for  were  accepted  by 
the  suspenders,  upon  the  faith,  and  under  the  condi- 
tion, that  he  was  to  furnish  the  new  boiler,  cistern,  &c.  to 
the  steam-engine,  and  make  it  in  all  respects  complete, 
according  to  his  first  contract,  within  one  month  from 
the  said  1st  day  of  December  1834,  and  as  he  had 
failed  to  implement  his  agreement,  or  give  the  stipulated 
value  for  the  bills,  he  was  in  nudafde  to  protest  them, 
at  least  to  give  a  charge  for  payment ;  more  especially 
considering  that  the  boiler  and  appurtenances  of  the 
steam-engine  which  were  to  be  furnished,  and  which 
were  nearly  equal  in  value  to  the  sums  contained  in  the 
bills,  were  still  undelivered.  Besides,  in  consequence 
of  the  charger's  having  failed,  without  any  good  and 
sufficient  cause,  to  implement  his  contract,  the  sus- 
penders have  suffered  loss,  by  being  deprived  of  the 
proper  use  of  the  engine,  to  the  extent  of  at  least  twice 
the  amount  of  the  bills  charged  for ;  and  as  this  was 
purely  a  question  of  mutual  contract,  and  the  bills  be- 
ing in  the  charger's  own  hands,  the  averment  was  rele- 
vant in  this  process  of  suspension :  That  the  bill  for  £  1 00 
charged  upon,  according  to  the  agreement  of  parties, 
ou^i  to  have  been  renewed  for  four  months,  and  there- 
fore the  true  term  of  payment  of  the  debt  had  not 
arrived  when  the  charge  was  given,  ev^n  although  the 
charger  had  implemented  his  contract. 

The  chsLTger  pleaded — Vague  and  illiquid  claims  of 
damage  cannot  be  pleaded  in  compensation  of  liquid 
documents  of  debt.  The  charger's  obligation  to  renew 
the  bill  or  bills  to  the  extent  of  £100,  was  dependent 
upon  his  receiving  a  fortnight's  previous  premonition  ; 
and  no  requisition  of  that  nature  having  been  trans- 
mitted within  the  time  stipulated,  the  condition  became 
inoperative.  The  embarrassed  circumstances  and  sub- 
sequent bankruptcy  of  the  suspenders  was  a  sufficient 
legal  reason  for  the  charger  refusing  to  deliver  up  the 
remaining  portions  of  the  machinery,  excepting  upon 
receiving  either  payment  or  good  security. 

"  \7th  June  1836. — The  Lord  Ordinary  having  considered 
the  dosed  record,  and  heard  parties*  procurators  thereon,  and 
made  avizandum,  repels  all  the  reasons  of  suspension  not  disposed 
of  by  his  interlocutor  of  8th  June  current :  Finds  the  letters  or- 
derly proceeded,  and  decerns,  without  prejudice  to  any  daim 
of  damages  competent  to  the  suspenders  in  a  proper  action,  and 
to  the  durger's  answers  thereto,  as  accords:  Finds  expenses 
due,  and  remits  the  account,  when  lodged,  to  the  auditor  to  be 
taxed. 

"  Note, — The  merits  of  this  case  appear  to  depend  entirely 
on  the  written  transaction  which  took  place  on  the  1st  and  2d 
December  1834.  The  instrument  of  obligation  of  the  1st  De- 
cember, quoted  in  the  letters  of  suspension,  cannot  be  taken  by 
itself,  but  must  be  considered  in  connection  with  the  doqueted 
aecount,  ngnett  by  all  the  parties,  which  refers  to  that  agree- 
ment, and  to  the  three  bills  charged  on  as  granted  in  terms  of 
it.  On  attentively  considering  that  document,  the  Lord  Ordi- 
nary thinks  it  perfectly  dear  that  the  whole  work  remaining  to 
be  executed  by  the  charger  was  comprised  in  these  two  articles : 
*  To  extra,  as  agreed  for  do.  (the  engine),  per  letter  of  1st  De- 
cember, £5.  10s.;'  and  '  To  pumping  apparatus,  as  agreed  upon 
per  contract  of  13th  October,  £76. 10s.'  The  £5. 10s.  is  phunly 
composed  of  the  £4  and  £1.  10s.  agreed  by  the  letter  of  the 
Ist  December  to  be  given  beyond  the  original  contract  price, 
in  consideration  of  the  three  separate  articles  of  extra  work  enu- 


merated being  executed,  and  the  two  new  pulleys  to  be  fur- 
nished. The  £76.  10s.  evidently  applies  to  what  remained  to 
be  done  to  complete  the  pumping  apparatus,  as  originally  agreed 
for — that  is,  '  the  other  boiler,'  and  appurtenances  mentioned 
in  the  last  paragraph  but  one  of  the  obligation.  There  is  no 
document  bearing  the  date  of  13th  October  produced.  But  this 
doqueted  account  is  evidence,  that  in  the  transaction  of  1st  and 
2d  December,  the  value  of  that  part  of  the  machinery  remaining 
to  be  furnished  was  agreed  to  be  £76. 10s.  The  two  sums  amount 
to  £82.  Then  the  three  bills  were  granted  plainly  on  account 
of  the  balance  due  for  the  work  admitted  to  have  been  already 
done,  after  crediting  the  previous  payments,  the  whole  being 
£407.  5.  9^,  The  bills  added  to  the  previous  payments  extin- 
guished precisely  that  debt,  except  a  balance  of  53.  9^. ;  and  by 
the  note  annexed  to  the  account,  it  was  agreed  that  the  predse 
sum  of  £82.  5.  9^.  should  be  retained  till  the  completion  of  the 
work  undertaken  by  the  letter  of  1st  December.  It  is,  there- 
fore, very  clear  to  the  Lord  Ordinary,  that  the  three  bills  being 
given  entirely  for  work  already  done,  were  given  in  payment 
thereof,  and  to  be  used  as  cash,  in  the  discretion  of  the  charger ; 
while  the  suspenders  held  the  £82.  5.  9^.  as  their  security  for 
what  was  yet  to  be  done.  It  is  not  competent  to  the  suspenders 
to  state  that  there  was  a  greater  value  in  the  latter.  The 
charger  did  not  complete  and  deliver  the  boiler,  &c.  within  one 
month.  His  reason  is,  that  though  he  completed  them,  he  had 
cause  to  think  that  one  or  both  of  the  suspenders  were  vergenteg 
ad  inopiam,  the  coal  speculadon  having  failed.  There  is  no 
evidence  of  this,  except  what  may  be  inferred  from  the  events 
which  happened  within  three  months  after  the  1st  January  1835, 
that  a  fiat'  of  bankruptcy  was  in  the  London  Gazette  against 
Mr  Hogarth,  and  that  Mr  Campbell,  by  a  regular  deed,  bear- 
uig  that  he  was  under  diligence,  assigned  to  a  creditor  the  very 
engine,  with  all  its  appurtenances,  which  had  been  furnished  by 
the  charger.  It  is  at  least  very  probable,  therefore,  that  it  was 
not  without  good  cause  that  the  charger  hesitated  to  deliver  the 
boiler,  &c.  without  some  security  at  least  for  the  payment  of 
the  value  of  it.  But  though  his  refusal  to  deliver  those  artides 
afforded  a  very  good  reason  to  the  suspenders  for  refusing  to 
pay  the  £82.  5.  9^.,  if  he  had  made  any  demand  for  that  sum 
(which  clearly  he  did  not,  and  could  not),  it  does  not  follow  that 
in  the  circumstances  it  could  afford  any  good  ground  for  resist- 
ing payment  of  the  three  bills,  which  did  not  fall  due  till  April 
1835,  and  were  not  charged  on  till  the  27th  May,  long  after  Mr 
Hogarth  was  in  the  Gazette,  and  Mr  CampbeU,  for  himself  and 
the  company,  had  assigned  away  the  very  machinery  which  con- 
stituted the  value  in  those  bills.  The  Lord  Ordinary  could 
conceive  a  case  of  damages  to  have  arisen,  on  account  of  delay 
or  refusal  to  give  implement  after  the  1st  December  1834  (for 
the  last  clause  of  the  obligation  appears  to  exclude  every  thing 
before  that  date),  unless  it  could  be  justified  by  evidence  of  the 
circumstances,  and  if  it  were  not  pretty  apparent  that  the  entire 
fiulure  of  the  coal  speculation  rendered  it  nearly  impossible  that 
there  could  be  such  damage,  while  the  suspenders  held  the 
£82.  5.  9^.  But  he  is  of  opinion  that  such  a  vague  allegation 
of  damage  is  not  relevant  in  this  suspension  of  a  charge  on  liquid 
bills,  clearly  gnntedforjull  value  actually  delivered.  The  only 
remaining  ground  of  suspension  is  that  founded  on  the  charger's 
letter,  promising  to  renew  the  bill  of  £100,  *  upon  being  ad- 
vised a  fortnight  previous  to  the  period  when  due.'  There  is 
no  predse  statement  in  the  record  that  any  such  notice  or  ad- 
vice  was  given ;  and  it  is  admitted  that  no  written  answer  was 
given  to  the  charger's  pointed  letter,  quoted  in  the  12th  artide 
of  his  statement.  The  Lord  Ordinary  apprehetids,  that  the 
vague  allegation  of  a  verbal  answer  having  been  made  cannot  be 
listened  to.  Mr  Hogarth,  to  whom  the  letter  was  addressed, 
was  resident  in  England.  Besides,  he  was  on  the  eve  of  bank- 
ruptcy, and  could  not  have  renewed  the  bill.  The -poinding  of 
the  machinery  by  the  charger  was  after  it  had  been  assigned  to 
a  creditor,  and  was  exposed  to  sequestration  by  the  landlord, 
and  when  the  bills  were  due  and  unpaid." 

The  suspenders  reclaimed,  but  their  Lordships  unani- 
mously adhered  to  the  interlocutor  of  the  Lord  Ordi- 
nary. 
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[December 


Lord  Ordinary^  Moncreiff. — Ad.  Dean  of  Faculty  (Hope), 
Whigham;  James  Taylor,  S.S.C,  AgenX — Ah.  Soticitor-Ge- 
neral  (Cuningfaame),  Maidment;  J.  O.  Ban*.  S.S.C,  Ageltt, — 
Mf  Rolland,  OferA.— [J.D.M.] 


M  December  1836. 

First  Division. — (G.D.F.) 

No.  62. — Andrew  Kippen,  Pursuer^  v.  J.  and  T. 

FoRSTTH,  and  other  Creditors,  Defenders. 

Process— 6  and  7  Will.  IV,  c.  56,  §  15— Cessio — Liberation — 
(I.)  Question  raised  of  the  cothpetency  (^  a  party  incarcerated 
for  debt  presenting  an  application  for  liberation,  in  terms  of 
the  \&th  section  of  6  and  7  William  IV.  e.  56,  while  the  thirty 
days*  induciae,  provided  by  the  Statute  to  creditors  to  appear 
in  Court,  are  still  unexpired.  (2.)  Question  raised  of  the 
competency  of  obtaining  liberation  in  these  circumstances,  with- 
out hearing  the  creditots. 

The  pursuer,  under  the  recent  Statute,  6  ftnd  7  Wil- 
liam IV.  c.  56,  raised  a  process  of  cessio  before  this 
Court.  The  summons  was  sigtieted  3 1  st  October  1 836, 
and  on  the  1st  of  November  thereafter,  he  inserted  an 
intimation  to  his  creditors  to  that  effect  in  Uie  Gazette. 
This  proceeding  was  immediately  followed  up  (as  the 
p««r6uer  stated)  by  the  transmission  through  the  post«- 
ofRce  of  the  statutory  notice.  Some  of  the  creditors 
were  resident  in  London,  of  whom  were  the  defenders, 
and  against  them  an  execution  of  citation  was  pro- 
duced, the  inducke  in  which  did  not  expire  till  the 
30th  December  thereafter.  On  2d  November,  two 
days  after  the  dale  ef  the  summons,  he  presented  an 
application  to  the  Lord  Ordinary  on  the  bills,  **  to 
grant  warrant  to  liberate  the  debtor  for  such  space  of 
time  as  shall  be  deemed  proper,  upon  his  lodging  with 
the  clerk  of  Court  sufficient  caution,^'  &c.,  io  terau  of 
the  Statute.     The  Lx>rd  Ordinary  (Medwyn) 

^  officiating  on  the  bills,  having  considered  this  petition,  with 
the  summons  of  cessio  raised  by  the  petitioner  against  his  credi- 
tors, with  the  execudon  of  citation,  and  the  certificate  of  trans- 
mission of  letters  to  his  creditors,  in  terms  of  the  15th  section 
of  6  and  7  William  IV.  cap.  56,  and  also  copy  of  Gazette  pro- 
duced, appoints  this  apprication  to  be  intimated  in  the  minute- 
book,  and  on  the  wttlls  of  the  Bill- Chamber  for  eight  days,  as 
also  to  be  specially  intimated  to  the  incarceradng  creditor ;  and 
also  to  Mr  Charles  Moon,  another  creditor  of  the  said  petitioner ; 
and  aUows  answers  to  be  given  in  by  them,  or  arty  other  of  the 
creditors,  within  eight  days;  and  farther^  appoints  the  peti- 
tioner, within  the  said  period  of  eight  days,  to  give  in  a  state  of 
his  amdrs,  subscribed  by  himself/' 

This  dalivenmce  was  intimated  to  the  defenders. 
On  17th  November,  the  petitioner  lodged  a  minute, 
praying  the  Court  to  grant  warrant  of  liberation  in 
terms  of  the  petition.  The  application  being  opposed, 
and  as  it  was  the  first  case  of  the  sort,  answers  were 
appointed  to  be  put  in  by  the  defenders* 

On  advising  the  case,  (1st  December,)  pajiies  were 
heard  on  the  competency. 

Lord  Gillies The  pursuer  says  this  action  is  intented  in 

this  Court,  jind  an  endeavour  has  been  made  to  show  that,  being 
a  depending  action,  the  application  is  competent,  in  terms  of 
the  15th  section.  But  the  question  is,  can  we  grant  the  prayer 
at  once,  or  must  we  allow  the  creditors  time  to  appear  and  be 
heard.  My  opinion  is,  that  we  must  hear  all  parties  after  being 
duly  cited.  By  the  doctrine  of  the  pursuer,  this  oaae  hss  al- 
ready gone  too  far ;  for  instead  of  having  the  prayer  sranCed  by 
the  Lord  Ordinary  on  the  bills  at  once,  he  only  ordered  inti- 
mation to  be  made  to  the  incarceradng  creditor,  and  to  a  Mr 


Moon,  another  ^editor.  How  hi*  LordsMpcatne  i»  select  this 
Mr  Moon,  I  cannot  tell,  nor  does  it  appear,  nor  is  it  of  any  con^ 
sequence.  But  on  looking  at  die  Act,  I  do  afiprehend  that,  in 
common  sense,  we  have  the  power  to  order  liberadon  if  we  see 
fit,  but  that  only  on  hearing  the  creditors.  At  die  same  time, 
1  am  clear  that  it  is  competent  to  present  an  application  in  the 
way  which  has  been  adopted  here;  but  though  I  incliiie  to 
think  it  competetit,  I  wiU  say  I  shall  not  consent  to  grant 
liberation,  till  tbe  creditors  have  their  thirty  days^  and  have 
been  heard.  What  is  the  use  of  the  Statute  providing  intima- 
tion to  the  credit6rs,  were  it  not  for  the  express  porpose  of 
giving  them  time  to  appear.  We  cannot,  I  apprehend,  proceed 
in  this  case  till  the  sevefal  induciee  expire,  and  t  would  there- 
fore delay  the  case  till  that  event  It  would  be  monstrous  to 
liberate  tb^  debtor  at  once,  without  heariiig  the  creditora,  and 
upon  his  own  statement^  tot>,  without  a  shadow  ef  investiga- 
tion. The  effect  would  be  to  tie  up  the  dihgenoe  of  all  Uie 
creditors  but  the  incarcerating  one,  during  the  period  of  his 
liberation.  It  would  be  a  proceeding,  I  am  satisfied,  the  Legis- 
lature would  not  countenance,  and  I  am  sure  never  meant  to 
efibct.     It  is  our  duty  to  hear  What  the  creditors  have  to  say. 

Lord  Bedgray. — Bnt  the  first  questioh  is,  whether  the  peti- 
tioner could  a{^y  befisre  the  expiry  of  the  thirty  days  ? 

Lord  GiiXes.-^l  have  already  given  my  opinioa  that  it  is 
competent. 

Lord  Mackenzie. — I  entertain  the  same  opinion  as  Lord 
Gillies.  The  words  of  the  Act  are  certainly  very  ambiguous, 
though  I  do  think  it  implies  fairly  enough  that  silch  a  petition 
may  be  presented  as  here.  But  ft  is  for  us  still  to  judge  if  the 
debtor  shall  be  liberated.  The  Court  Is  not  bound  to  grant 
liberation  in  nil  imtances,  without  inquiry.  That  ia  a  ^lU^tion 
always  of  circumstances ;  and  surely  the  creditors,  the  noat  in^ 
terested  parties,  have  a  title  to  be  heard  on  such  a  matter.  I 
am  satisfied  of  this  one  thing,  that  the  pursuer  is  not  one  who 
is  entitled  to  get  liberation  without  inquiry.  I  do  not,  how- 
ever, aay  that  a  case  might  not  brise  in  whi^  we  might  accede 
to  the  pra}'er. 

Lord  Bal^ray, — Af^er  these  opinions^  the  Court  eanaot  do 
any  thing  further  to^lay ;  and,  meantime,  I  tllihk  the  other 
Judges  ought  to  be  consulted  on  this  point,  as  it  is  the  first  of 
the  sort.     I  never  saw  a  more  conftised  Act. 

The  Court  thought  it  advisable  to  take  the  opinion 
of  the  Judges  of  the  Second  Division  upon  the  point. 
Of  this  date,  the  minutes  of  debate  were  ordered  on 
the  case  for  the  whole  Judges,  as  it  was  the  first  onfe 
of  the  sort  which  had  occurred  since  the  passing  of 
the  Act. 

Act,  Paton;  James  Marshall,  S.S.C.,  A^omt Alt.  T.  Mac- 

kenzie;  Daniel  Fisher,  Agent D.,  C2erA.— f  G.D.F. ] 


3<^  December  1836. 

FiasT  Division. — (O.D.F.) 

No.  63. — James  Hamilton,  Petitioner. 

Process— 6  and  7  Will.  IV.  c.  56 — Cessio— Protection — Com- 
petency (tfprewentiHg  an  opplicaHonfor  protection  on  the  \  5th 
section  of  ^  and  1  WUUam  IV.,  dmittg  the  rtmning  of  the 
indudtt  citing  creditors  to  appear  in  ike  pneess  of  cessio 
raised,  IhA  amperseded  for  the  reeek  of  the  previous  case  of 
Kippeny-^^-see  above. 

This  was  a  petition  for  protection^  presented  in  cir- 
cumstances similar  to  the  foregoing  case  of  Kippen» 
under  the  6th  and  7th  WUliam  IV.  c.  56> 

Lord  Balgrmf As  we  have  ordered  minutes  of  debate  in 

Kippen's  case,  I  do  not  see  we  can  do  any  thing. 

John  WUsoik,  for  petitioner.-^Cautiott  will  be  found  for  the 
debts. 

Lord  Gt7/ie8.— But  how  are  we  to  know  what  is  proper  cau- 
tion.    We  cannot  tell  the  amount  of  the  debt. 

Wilson, — His  debts  are  about  XSOO;  and  according  to  the 
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views  of  the  Court,  wiMresaed  in  a  forsMf  eue»  we  tm  ready  to 
^ire  caiutioD  to  the  extent  of  10  per  oeut.  on  the  debts. 

Lord  Mackenzie — I  was  decidedly  of  s  very  (UfTerent  opinion. 
What  I  said  was,  that  the  Court  might  possibly  grant  liberation 
within  the  thirty  days,  provided  the  debtor  gave  undoubted 
caution  for  his  whole  d«h(s,  as  well  as  caution  to  the  same  ex^ 
tent  to  attend  every  diet  of  Court.  It  would  give  rise  to  mon- 
strous hardships  for  tha  Court  to  take  10  per  eant,  without  the 
subtest  investigation. 

\YiUon He  is  ready  to  give  caution  to  the  extent  of  hia 

debts. 

Lord  GiOies If  he  find  security  to  the  extent  of  his  debts, 

and  to  attend  all  diets  of  Court,  that  may  do.  But  though  he 
oStr  that,  we  have  still  to  consider  if  we  can  grant  the  prayer. 

Jford  Maekemie.-^T\i%  question  of  jurifdiction  has  yet  to  be 
settled.     It  has  been  raised  in  Kippen'a  case. 

Lord  Bal^ay, — We  ought  to  supersede  this  ease  till  the  re- 
sult of  the  other.  Meantime,  he  would  be  a  bold  creditor,  I 
think,  who  would  incarcerate  the  petitioner. 

The  Court  accordingly  superseded  consideration  of 
the  case  till  the  3d  sederunt  day  ih  January  next)  to 
«ait  the  resulf  of  Kippen's  case. 

Aft.  John  Wilswi — D„  Ckrk fG.D.F.] 


^  Decevnber  1836. 
First  Division (G.D.F,) 

No.  64. — Malcoi^m  Nicolson,  and  Mabtin  Mabtin, 
the  Trustee  an  his  sequestrated  Estate^  Petitioners^ 
f?.  R.  £.  ScoTT>  Respondent. 

Bankrupt^Compositiaa-Contract — Discharge — Judicature  Act 
§  »3 ;  54  Geo.  IIL  c,  137,  §  5£U-Rechuming  Note—Com- 
petency— Process— T  TF%«re  a  petitiomfor  approval  ofooi^poai' 
tion  aid  discharge^  under  the  Bankrupt  Act,  was  presented 
to  the  Court  with  the  concurrence  of  the  trustee  and  of  nine- 
tenths  of  the  creditors  in  value,  and  was  remitted  to  the  Lord 
Ordinanf  ;  and  a  creditor  then  appeared,  who  had  not  previous- 
fy  taken,  any  part  in  the  sequestration,  and  olfjected  to  the 
ufft-r  of  composiHon,  that  there  was  not  the  statutory  concur' 
rence  without  his  vote,  which  he  withheld;  and  the  Lord  Or- 
dinarjf  in  vacation  refused  the  petition,  in  respect  of  the  want 
of  the  requisite  concurrence — Held,  affirming  the  Lord  Or- 
dinary's judgment,  that  there  was  not  the  statutory  concurrence. 
C2.J  Question  raised.  Whether  or  not  the  Lord  Ordinary 
ought  not  to  have  reported  the  point  to  the  Court,  instead  of 
disposing  of  it  himself  f  and  whether  a  reclaiming  note  against 
that  interlocutor  was  competent?  Opinion  of  Court,  that 
there  were  no  ol(jeetion$  to  the  competency. 

The  petitioner,  who  was  sequestrated  under  the 
Bankrupt  Statute*  presented  an  application,  with  con- 
currence of  (Martin)  the  trustee,  who  was  confirmed 
to  that  office,  20th  January  1 836,  for  approval  of  com- 
position. This  petition  was  taken  to  see  by  the  re- 
spondent, who  was  judicial  factor  on  the  estate  of 
Alexander  Macdonald  of  Valay,  a  creditor  of  the  peti- 
tioner. At  that  time  Martin  reported  that  the  statutory 
nine-tenths  of  the  creditors  amounted  to  thirty  six- 
tenlhs,  and  that  not  only  had  nine-tenths  in  number  and 
value  aeoeded  to  the  composition,  but  also  nine-tenths 
of  all  the  creditors  who  had  produced  grounds  of  debt, 
interests,  and  oiUhs  of  verity  in  the  sequestration*  It 
aj^ieared  that  Nicolson  was  indebted  to  Macdonald  in 
the  sum  of  £281,  whose  estates  were  managed  under 
a  judicial  factory.  The  judicial  factor,  Mr  Turner, 
died  on  15th  January  1836,  before  Martin  was  con- 
firmed trustee  on  Nicolson's  estate,  and  the  respondent, 
wIh>  came  in  place  of  Turner,  was  not  appointed  to  the 
olhee  till  2d  June  1836.     The  respondent,  who  had 


no  previous  opportunity,  forwarded  a  claim,  as  Mac- 
donald's  judicial  faetor,  on  4th  June  1836,  to  the  bank- 
rupt's  trustee  to  be  ranked  on  the  estate.  During  tlie 
interval,  and  previous  to  Macdonald's  factor  appearing 
in  the  field,  the  oifer  of  composition  had  been  approved 
of  at  a  meeting  held  on  15th  April  1836  ;  and  the  re- 
port of  the  trustee  went  on  the  footing  of  the  number 
of  creditors  who  had  then  appeared.  Macdonald's 
factor  refused  to  accede  to  that  offer  of  composition  ; 
and  taking  his  claim  into  account,  there  was  not,  it 
was  alleged,  the  requisite  concurrence  in  number  or  in 
value  of  creditors.  The  petition  having  been  remitted 
to  the  junior  Lord  Ordinary  (Cockburn),  he,  on  2d 
July  1836,  refused  the  prayer,  in  respect  there  was  not 
the  requisite  concurrence. 

Against  this  judgment,  Nicolson  and  his  trustee  re- 
claimed. 

At  advising, 

Soticiior^Generai  for  petitioners. — This  is  an  inter- 
locutor of  the  Lord  Ordinary  during  vacation,  and  it 
is  doubtlul  if  the  Lord  Ordinary  ought  not  to  have  re- 
ported the  ease  to  his  Division,  instead  of  pronouncing 
upon  it  himself.  With  regard  to  the  merits,  the  peti- 
tioners had  the  statutory  concurrence  of  nine-tenths  of 
the  creditors,  at  all  events,  for  the  approval  of  the  com- 
position and  discharge,  as  the  trustee  reports,  when 
the  petition  was  presented  ;  and  the  question  now  is, 
can  that  coneurrence  be  overturned  by  admitting,  sub- 
sequently to  all  this,  a  claim  of  a  creditor  who  would 
certainly  destroy  the  nine-tenths,  and  who  had  never 
appeared  in  the  sequestration  at  sdl. 

Deas  for  respondent. — The  question  of  competency 
is  easily  disposed  of  by  a,  reference  to  the  93d  section 
of  the  Judicature  Act.  By  it  the  Lord  Ordinary  may 
either  report  to  the  Division  or  decide  himself,  as  he 
shall  think  fit.  See  also  Eliott,  14th  June  1826.  It  is 
not,  however,  so  much  a  question  of  the  competency 
of  the  Lord  Ordinary  doing  as  he  had  done,  as  whe- 
ther or  not  the  reclaiming  note  itself  of  the  petitioners 
be  competent.  It  would  seem,  by  the  terms  of  the 
Judicature  Act,  as  if  the  interlocutor  of  the  Lord  Or- 
dinary was  to  be  as  final  as  a  judgment  of  the  Court, 
on  the  report  of  the  Lord  Ordinary.  The  requisite 
concurrence  of  creditors  had  not  been  obtained  so  long 
as  the  claim  of  the  respondent  was  not  taken  into  view. 
He  had  a  right  to  oppose  the  composition,  because  he 
would  be  materially  affected  by  the  discharge  of  the 
bankrupt.  There  were,  besides,  various  irregularities 
in  the  proceedings,  against  which  he  wished  to  be 
heard. 

Lord  Giljlies The  section  is  quite   distinct.     I  have  no 

doubt  either  of  the  competency  of  the  reclaiming  note,  or  of 
the  competency  of  the  respondent  now  appearing  to  object  to 
the  composition. 

Lord  Mackenzie, — There  can  be  none. 

Lord  Balgray  concurred. 

lAird  President  absent. 

The  Court  accordingly  adhered* 

Lord  Ordinary,  Cockburn Act,  Solicitor- General  (Cun- 

inghame),  R.  Thomson ;  John  MeikUjobn,  W.S.,  Agent Alt, 

Deas;  John  Arnott,  W.S,,  Agent — B.,  Clerk [G.D.F.] 
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3d  December  1836. 

FiEST  Division (G.D.F.) 

No.  65. — Dame  Mary  Lucy  Elizabeth  Glendon- 
WYN  or  Gordon  and  Sir  James  Gordon,  her 
Curator,  Suspenders^  v.  John  Napier  arid  Robert 
Kemp,  Napiei's  Trustee,  Respondents* 

Bankrupt — Trustee — Completing  Bankrupt's  Titles — Suspen- 
sion and  Interdict — Process — A  bill  of  suspension  and  interdict 
having  been  presented  against  a  trustee  on  a  bankrupt  estate,  to 
prevent  him  completing  his  title  to  the  heritage  of  the  bankrupt, 
who  was  feudally  vested,  on  the  ground,  inter  alia,  that  the 
heritage  fell  under  a  previous  process  of  ranking  and  sale :  and 
that  there  was  an  application  to  have  the  lands  resold —  Cit' 
cumstances  in  which  the  bill  ivas  refused. 

William  Glendonwyn,  the  suspender's  father,  by 
minute  of  sale,  dated  22d  April  1809i  sold  to  William 
Scott,  then  of  Wimpsom,  his  lai^is  and  estate,  at  the 
sum  of  £60,500,  for  the  lands  situated  in  the  parish  of 
Parton,  and  £12,000  for  those  in  the  parish  of  Balma- 
dellan  and  stewartry  of  Kirkcudbright ;  and  it  was  pro- 
vided, that  the  sum  of  £60,500  should  be  rendered  a 
real  burden  for  payment  of  the  price,  in  the  disposition 
to  be  granted  to  Scott  of  the  lands  of  Partbn. 

Glendonwyn  died  suddenly  on  18th  June  1809y  being 
succeeded  by  his  daughters  as  his  heirs^ortioners, 
viz.  the  suspender,  Miss  Xaveria  and  Mrs  Ismene  Glen- 
donwyn or  Scott,  spouse  of  the  purchaser.  In  1811, 
in  pursuance  of  the  bargain,  which  was  unsuccessfully 
chdlenged,  the  heirs-portioners  executed  a  conveyance 
in  Scott's  favour,  which  contained  a  declaration  to  the 
effect  that  the  lands  of  Parton  were  disponed  under 
burden  of  £60,500,  the  purchase  money,  with  interest 
from  Wliitsunday  1810.  Scott  soon  af^er  taking  pos- 
session, becoming  embarrassed,  agreed  by  minute  of 
sale  to  part  with  the  lands  of  Barquhillanty)  a  part  of 
Parton,  to  John  Napier  of  Mollance,  at  a  price  to  be 
fixed  by  arbiters,  who  were,  however,  unable  to  agree. 
Meantime,  as  the  minute  of  sale  contained  a  dispositive 
clause  and  precept  of  seisin,  Napier  was  duly  infeflt  in 
January  1814,  and  having  obtained  decree  (July  1821) 
in  an  action  of  implement  which  he  had  raised  against 
Scott,  the  lands  of  Barquhillanty  were  adjudged  to  be- 
long to  him,  on  payment  of  £14,830,  the  price  fixed 
under  authority  of  the  Court.  Thereafter,  Napier  ob- 
tained, in  August  1822,  a  crown  charter  of  confirma- 
tion of  the  base  infeftment  passed  in  January  1814. 
Scott's  affairs  having  farther  declined,  a  process  of 
ranking  and  sale  was  brought  of  the  whole  lands  in 
1817,  and  soon  thereafter  an  action  of  multiplepoinding 
was  brought,  which,  of  consent,  was  conjoined  with  the 
process  of  ranking  and  sale.  The  price  obtained  in  the 
ranking  for  Barquhillanty  formed  part  of  the  fund  in 
medio.  In  these  judicial  proceedings,  Mr  Napier  pur- 
chased lot  third,  being  the  lands  of  Craichie,  at  the  price 
of  £5850 ;  and  having  found  sufficient  caution  for  the 
price,  he  obtained  himself  duly  infeft  in  the  lands  of 
Craichie  in  December  1822,  in  virtue  of  a  crown 
charter  which  he  passed  in  the  previous  month  of 
August. 

Mr  Napier  having  recently  become  bankrupt  (and  been 
sequestrated,)  without  having  paid  the  price  of  Barqu- 
hillanty, Lady  Grordon  and  her  curator  presented  their 
second  bill  of  suspension  and  interdict  (a  first  having 
been  refused)  against  Napier  and  the  trustee,  with  the 


view  of  preventing  the  bankrupt  from  divesting  himself 
in  favour  of  the  trustee,  as  required  by  Statute,  and  to 
have  the  lands  resold  under  the  still  pending  process 
of  ranking  and  sale  of  1817.  In  the  bill,  no  allusion 
was  made  to  the  steps  taken  by  Mr  Napier  in  the 
action  of  implement  of  1821,  nor  of  his  feudal  title 
subsequently  expede,  while  it  was  represented  that  the 
lands  of  Barquhillanty  fell  under  the  nexus  of  the  pro- 
cess of  ranking  and  sale,  and  that  the  multiplepoinding 
had  been  raised  and  conjoined  with  the  ranking  and 
sale,  with  the  view  of  procuring  a  safe  title  for  Mr 
Napier  under  these  judicial  proceedings ;  and  further, 
that  the  lands  of  Barquhillanty  were  adjudged  to  be- 
long to  him  in  the  said  processes,  on  payment  of  the  price. 
It  was  stated,  that  either  from  the  amicable  way  in 
which  Mr  Napier  obtained  matters  to  be  conducted,  or 
from  neglect,  he  had  not  been  required  to  find  the  usual 
caution  for  the  price  of  the  lands.  It  was  in  these  cir- 
cumstances the  present  steps  to  enforce  a  re-sale  were 
adopted  by  the  suspenders. 

On  the  other  hand,  the  trustee,  in  answer  to  the  bill, 
maintained,  that  he  was  entitled  by  Statute  to  have 
a  conveyanipe  of  the  heritage,  tantum  et  tale,  as  it  stood 
in  the  bankrupt's  person,  and  that  any  question  of  pre- 
ference on  the  part  of  the  suspenders  might  be  de- 
termined afterwards  by  a  petition  to  have  the  lands  re- 
sold, or  by  presenting  an  application  for  interdict  against 
the  trustee  selling  ciler  his  first  title  was  completed. 
The  completion  of  his  title  could  not  deteriorate  hers, 
if  she  could  afterwards  satisfy  the  Court  of  the  legality 
and  preference  of  her  claims ;  but,  meantime,  the  pre- 
sent proceeding  was  incompetent,  the  bankrupt  stand- 
ing feudally  vested  in  Barquhillanty,  and  it  being 
imperative  on  the  trustee,  by  Statute,  to  have  the  bank- 
rupt divested,  to  prevent  loss  to  the  creditors  from  an 
incomplete  title  in  the  person  of  the  trustee. 

The  Lord  Ordinary  on  the  bills  (Jeffrey),  in  re- 
fusing the  first  bill  on  29th  August  1836,  added  in  a 
note: 

"  The  trustee's  right  (and  duty)  to  obtain  a  conveyance  and 
title  to  every  thing  that  belonged  to  the  bankrupt  is  statutory 
and  absolute,  and  cannot  be  resisted  or  interfered  with  on  any 
surmise  of  prejudice  to  other  interests.  In  this  case  there  is 
nothing  but  a  proposal  to  revive  the  procee^gs  in  the  ranking 
and  sale,  and  have  one  lot  exposed  anew  at  a  distance  of  sixteen 
years.  But  the  conclusive  answer  is,  that  the  completion  of 
the  trustee's  title  (he  being  already  in  the  fiill  and  exclusive  ad- 
ministration of  the  property),  will  be  no  bar  to  such  a  measure, 
if  otherwise  advisable.  The  trustee  has  already  stated  that  he 
keeps  the  accounts  of  this  subject  distinct  from  those  of  the  rest 
of  the  estate;  and  has  pledged  himself  to  continue  to  do  so.  It 
would  be  absurd,  therefore,  to  pass  the  bill  to  enforce  this  ob- 
servance i  and  if  the  title  is  to  be  completed,  there  is  truly  no- 
thing else  prayed  for." 

On  considering  this  second  bill  and  anawers,  and 
previous  bill  and  productions,  the  Lord  Ordinary  on 
the  bills  (Mackenzie), 

**  recals  the  interdict,  refuses  this  bill,  and  finds  the  complainer 
liable  to  the  respondent  in  expenses,  of  which  appoints  an  ac- 
count to  be  given  in,  and,  when  lodged,  remits  to  die  auditor  to 
tax  the  same  and  report. 

*'  Note The  ratio  of  Lord  Jeffrey  seems  to  the  present 

Lord  Ordinary  to  be  conclusive.  He  cannot  see  how  the  com- 
plainer can  have  either  righC  or  interest  to  interdict  the  bank- 
rupt from  conveying  over  to  his  trustee  the  right  tamtum  et  tak 
as  it  is  in  the  bankrupt  himself.     Snch  conveyance  over  can 
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make  that  right  no  better  as  against  the  comphuner,  or  prejudice 
the  complainer  in  any  way.  Whether  hy  taking  such  right,  the 
trustee,  in  case  it  should  turn  out  that  the  bankrupt's  right  is 
only  a  right  under  an  incomplete  contract  of  sale,  may  or  may 
not  give  rise  to  a  claim  against  himself,  or  the  creditors  he  re- 
presents, for  the  fbU  price,  is  a  matter  for  their  consideration, 
but  in  no  view  could  warrant  this  bill  by  the  complainer." 

The  suspenders  reclaimed  to  the  Court.     At  ad- 

visiDg, 

Lord  Balgray I  never  saw  a  clearer  case. 

Lord  Gi&es The  proceedings  of  the  trustee  are,  beyond  all 

question,  quite  right.  If  the  suspenders  have  a  preferable  right, 
the  trustee  completing  his  title  cannot  affect  theirs,  and  it  will 
be  perfectly  open  to  the  suspenders  to  take  measures  to  enforce 
their  right,  after  the  conveyance  to  the  trustee,  which  can  form 
no  bar  to  the  suspenders. 

Lord  Mackenzie. — I  see  no  reason  to  alter  my  former  opi- 
nion. 

The  Court  accordingly  refused  the  bill. 

Lords  Ordinary  (in  vacation),  Jeffrey  and  Mackenzie. — Act. 
Rutherfurd;  Daniel  Fisher,  S.S.C.,  Agent — Alt,  Dean  of 
Faculty  (Hope),  Alexander  Wood;  Brodies  and  Kennedy, 
W.S.,  Agents D..  CUrk [G.D.F.l 


3d  December  1836. 
Second  Division (J.D.M.) 

No.  66, — The  Edinbubgh  anb  Glasgow  Union 
Canal  Company,  Suspenders,  v>  William  David- 
son, Charger, 

Decree- Arbitral — Error — Suspension — 3ill  of  suspension  of  a 
charge  on  a  decree-arbitral,  on  the  ground  of  **  an  unthought 
of  error  in  the  calculations**  on  which  the  decree  proceeded, 
refused. 

The  Union  Canal  passes  through  the  charger's 
lands  of  Polmont.  The  Act  of  Parliament  gave  con- 
siderable latitude  as  to  the  line  of  the  canal,  and  the 
Company  deviated  somewhat  from  their  original  plan, 
and  carried  the  work  through  a  freestone  quarry  be- 
longing to  the  charger,  which  they  wrought  to  a  con- 
siderable extent.  Before  the  Company  had  termin- 
ated their  operations,  he  intimated  a  claim  of  damages 
on  this  account  to  the  Company ;  and  not  being  able 
to  obtain  an  extrajudicial  settlement  of  his  claim,  he 
raised  two  separate  actions  before  the  Justices  of 
Peace,  under  the  Canal  Act,  w^hich  were  subsequent- 
ly met  by  a  counter  application  to  the  Sheriff,  at  the 
instance  of  the  suspenders.  The  whole  of  these  ac- 
tions were  subsequently  referred  to  Messrs  Lawrie 
and  Bauchope,  land-surveyors.  The  arbiters,  after 
considering  the  pleadings,  issued  notes,  in  which  they 
found  that  a  deviation  had  been  made  irom  the  parlia- 
mentary line,  and  allowed  a  proof  as  to  the  value  of 
the  freestone  wrought.  This  evidence  was  taken  in 
their  own  presence, — ^they  taking  notes  of  the  deposi- 
tions ;  and  on  the  evidence  of  the  two  persons  who 
had  executed  the  diggings,  they  found  the  quantity 
wrought  to  be  26,088  cubic  yards. 

Messrs  Lawrie  and  Bauchope  having  differed  in  opi- 
nion as  to  the  value  of  the  rock,  a  new  submission  was 
entered  into  to  Mr  Bald,  mining-engineer,  with  power 
to  him  **  to  confer  with  the  said  Thomas  Lawrie  and 
Robert  Bauchope  on  the  whole  matters  hereby  referred 
to  his  decision,  if  he  thinks  proper,  for  information." 
After  a  great  variety  of  procedure,  the  referee  issued 


notes,  finding  the  suspenders  liable  in  a* sum  of  £1343. 
7s.  5d.,  with  interest  of  £992.  17.  6,  from  20th  June 
1834.  This  finding  having  been  represented  against, 
and  the  suspenders  having  averred  "  an  unthought  of 
error"  in  the  calculations,  and  craving  to  be  allowed  a 
new  proof,  the  arbiter 

"  having  again  met  this  day  with  Messrs  Lawrie  and  Bauchope, 
the  arbiters  in  the  previous  submission,  and  carefully  perused 
and  considered  their  notes  of  the  quantity  of  rock  excavated  and 
carried  away,  and  used  by  the  Canal  Company,  and  others  on 
their  behalf,  or  in  their  employment ;  and  having  been  informed 
by  Messrs  Lawrie  and  Bauchope  that  these  notes  were  taken 
froni  the  examination  of  parties  resident  on  the  spot  at  the 
time,  in  the  presence  of  Captain  Cheyne,  on  the  part  of  the 
Company,  and  who  declared  himself  satisfied  with  the  quantity; 
and  Messrs  LaMnie  and  Bauchope  being  agreed  also  on  this 
point,  and  being  now  satisfied  that  there  has  been  no  *  unthought 
of  error'  committed,  the  arbiter  refuses  the  desire  of  the  Canal 
Company  for  a  proof  as  craved ;  adheres  to  his  former  findings 
in  regard  to  the  quantity  and  value  of  the  rock  excavated,  car- 
ried away,  and  used  by  the  Canal  Company,  or  others,  as  afore- 
said, and'  decerns :  Finds  the  Canal  Company  liable  in  the  ex- 
pense of  the  discussion  subsequent  to  the  28th  day  of  August 
1833,  and  appoints  an  account  thereof  to  be  lodged,  and  taxed 
by  the  clerk  in  the  usual  manner." 

The  suspenders  lodged  a  representation  against  these 
notes,  in  which  they  endeavoured  to  show  that  the 
manager's  notes  were  not  binding  on  the  Company; 
and,  2cf/y,  They  maintained  that  the  notes,  or  jottings 
as  they  were  called,  of  Messrs  Lawrie  and  Bauchope, 
were  not  entitled  to  any  weight,  although  corroborated 
by  the  statements  and  information  repeatedly  obtained 
from'  these  gentlemen.  This  pleading  contained  a  ge- 
neral craving  for  proof  apparently  upon  all  the  points 
embraced  in  the  latter  pleadings  of  the  respondents. 
The  arbiter,  however,  adhered  to  his  former  findings, 
and  a  decreet-arbitral  was  accordingly  pronounced,  upon 
which  a  charge  was  given,  which  was  now  met  by  the 
present  bill  of  suspension,  on  the  ground,  inter  alia, 
that  the  medium  extent  and  value  of  the  rock,  gathered 
from  the  confiicting  views  of  the  arbiters,  was  adhered 
to,  without  evidence  to  support  it,  or  the  suspenders 
being  allowed  a  proof  to  negative  it. 

The  Lord  Ordinary  having  reported  the  case  to  the 
Court,  their  Lordships,  on  advising,  unanimously  re- 
mitted to  refuse  the  bill,  with  expenses. 

Suspenders*  Authorities Sharpe,  24th  Feb.  1815 ;  Dow's 

Rep.  Vol.  III.  p.  102.  Ivory's  Ersk.  Vol.  II.  p.  1019,  Note 
192.  Glennie,  24th  Feb.  1825 ;  Shaw,  Vol  III.  395.  Mac- 
Phersons,  23d  June  1831 ;  Shaw,  IX.  797.  Eari  of  Dun- 
more,  28th  Jan.  1835;  Shaw,  XIII.  356.  Heggie»  1st  Feb. 
1825 ;  Shaw,  III.  339. 

Lord  Ordinary,  Medwyn. — Act.  Dean  of  Faculty  (Hope), 
Rutherfurd,  H.  Bruce;  Davidsons  and  Syme,  W.S.,  Agents. — 
Alt.  Keay,  G.  G.  Bell ;  J.  and  W.  Dymock,  W.S.,  Agents — 

[J.D.M.] 


3d  December  1 836. 

Second  Division. — CJ.DM.) 

No.  67. — Miss  Rosb  M.  Plaine,  Pursuer,  v,  David 
Thomson,  W.S.,  Defender, 

Trust — Mode  of  stating  Accounts— Compound  Interest — A 
party  beneficially  interested  in  a  trust-estate,  dividends  of 
which  were  ordered  by  the  trust-deed  to  be  made  as  frequently 
as  circumstances  would  permit,  having  been  permitted  to  over^ 
draw  her  share  as  periodically  arising,  and  being  charged  in- 
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teresi  on  |A<  whoh  advances  to  her  at  b  per  cent.,  anmtialhf 
aceumuhted  and  carried  to  the  credit  of  the  trust,  of  which 
dividends  were  made  onljf  at  distant  intervals^ — on  objection  to 
this  mode  of  stating  her  accounts  with  the  trust  as  unfavourable 
to  her,  contending  that  an  annual  account  should  have  been  hept 
and  balanced  between  her  as  debtor  in  advances,  and  creditor 
in  her  share  of  the  produce  of  the  estate — repellsd. 

This  was  an  action  of  reduction  for  setting  aside  a 
decree,  alleged  in  absence,  in  an  action  of  exoneration 
at  the  instance  of  the  defender,  as  sole  surviving  trus- 
tee under  the  settlement  of  Dr  Thomas  Young,  phy- 
sician in  Edinburgh,  who  died  in  1783.  In  this 
trust-estate,  which  amounted  to  upwards  of  £75,000, 
the  pursuer  bad  a  beneficial  interest  to  the  extent  of 
one-sixth ;  and  being  dissatisfied  with  the  manage-^ 
ment  as  regarded  her  share,  she,  in  this  process,  sought 
to  get  quit  of  the  technical  plea  of  an  unreduced  de- 
cree of  exoneration  by  which  she  was  met,  before  she 
could  call  on  the  defender  to  hold  count  and  reckoning 
with  her  for  her  share  of  the  trust-funds.  The  action 
of  multiplepoinding  and  exoneration,  and  the  various 
steps  of  procedure,  were  duly  intimated  to  the  pur- 
suer, then  resident  in  England,  of  which  she  acknow- 
ledged receipt,  but  she  did  not  enter  appearance. 

The  reasons  of  reduction  came  ultimately  to  be 
founded  on  objections  to  the  mode  of  stating  the  trust- 
accounts  adopted  by  the  defender  as  trustee  and  factor 
on  the  estate.  These  points  were  remitted  by  the 
Lord  Ordinary  to  I^  Ogilvy,  accountant,  on  27th 
February  1835,  who  reported  in  favour  of  the  mode 
adopted  by  the  defender.  A  second  remit  was  made 
to  Mr  Ogilvy  on  15th  December  1835,  to  report  spe-* 
cially  on  five  points,  to  which  the  pursuer  had  object- 
ed. He  again  reported  on  all  these  in  favour  of  the 
defender.  A  fresh  special  report  was  ordered,  26th 
January  1836,  on  one  of  the  five  matters  formerly 
reported  on  by  the  accountant,  as  to  which  he  again 
reported  in  favour  of  the  defender ;  and  the  Lord  Or- 
dinary, on  9th  July  1836,  repelled  aU  the  objections. 
The  pursuer  reclaimed,  and  in  her  argument,  confined 
herself  to  the  following,  being  the  last  of  the  ol^jections 
made  to  the  accountant's  reports. 

By  the  terms  of  the  trust-deed,  dividends  were 
ordered  to  be  made  among  the  parties  interested,  as 
often  as  the  state  of  funds  would  admit.  At  the .  com- 
mencement of  the  trust,  dividends  were  made  at  short 
intervals,  but  there  were  none  from  1802  to  1811,  or 
from  1811  to  1823.  The  pursuer,  as  legatee,  drew 
largely  on  her  share  of  the  trust-estate,  some  years 
considerably  above  her  share  of  its  produce  during 
the  corresponding  period ;  and  while  dividends  were 
frequently  made,  her  share  of  the  produce  of  the 
estate  being  then  put  to  her  credit,  the  balance  was 
seldom  against  her  for  any  length  of  time,  or  to  a  con- 
siderable amount.  Subsequently,  however,  when  divi- 
dends were  only  made  at  distant  intervals,  the  advances 
to  her  being  accumulated  at  the  end  of  each  year, 
with  intere^  at  five  per  cent.,  while,  though  the  trust- 
estate  was  also  annually  accumulated,  this  was  at  a  less 
rate  of  interest,  except  as  to  the  portion  advanced  to 
herself.  The  balance  ultimately  remaining  due  to  her 
was  far  less  than  she  alleged  she  ought  to  receive,  if 
an  annual  account  had  been  kept  and  balanced  with 
herself,  as  debtor  to  the  estate  in  advances  made  to 


her,  and  as  creditor  in  her  share  of  its  funds.  She 
contended  for  this  mode  of  stating  the  accounts. 

It  was  answered  for  the  defender:  The  pursuer 
overdrew  her  share  of  the  trust-estate,  and  has  been 
made  to  pay  interest,  as  is  usual  in  such  cases,  and 
in  the  same  wsQr  as  other  of  the  legatees  who  did  the 
same.  ^ 

Lord  Medwyn, — Had  I  been  Lord  Ordinary  in  tbis  reduc- 
tion, 1  sbould  bave  bad  great  difficulty  in  coDsidering  tbe  de- 
cree in  tbe  original  action  of  multiplepoinding  and  exoneration 
as  in  absence,  after  tbe  intimations  sent  to^  and  acknowledged 
by  tbe  pursuer  to  bave  been  received.  Sbe  bas  been  most  fe- 
Tourably  treated.  The  Lord  Ordinary's  interlocutor  in  this 
action  of  reduction  is  correct.  We  cannot  listen  to  tbe  objec- 
tion of  the  pursuer.  All  the  reports  of  tbe  accountant  are 
against  her,  and  ^be  w^s  dealt  witb  in  tbe  pame  way  as  tbe 
other  legatees  who  got  advances  from  tbe  trust  above  tbeir 
respective  shares  of  its  annual  produce.  Sbe  alone  is  dissatis- 
fied. Tbe  trustees  were  bound  to  make  tbe  trust  as  productive 
as  possible,  and  sbe  bad  her  share  of  all  it  produced. 

Lord  Meadowbank. — 1  concur. 

Lord  Oknke Tbi^  lady  bas  been,  perhaps,  loo  fiivourably 

dealt  with,  in  being  allowed  to  be  reponed  as  in  absence.  The 
trustees  would  bave  been  to  blame  if  they  bad  not  taken  in- 
terest from  her  in  tbe  way  tbey  did. 

Lord  Justice-  Clerk. — We  have  no  less  than  three  reports, 
all  concurring  in  stating  tbe  accounts  to  be  correctly  made  up. 
Tbe  remit  by  tbe  Lord  Ordinary  to  tbe  accountant  was  broad 
and  special  enough,  and  he  bas  sufficiently  eidiausted  it  in  his 
last  report.  Tbe  pqrsitar  bas  been  mor«  fully  beaid  than  she 
might  reasonably  bave  expected. 

The  Court  adhered* 

On  a  moti<m  by  the  defender  for  expenses, 

Lord  Justice- Clerh, — Perhaps  tbey  might  not  have  been 
asked,  as  all  previous  bave  been  allowed ;  but  as  they  are  ask- 
ed, we  must  allow  them. 

Lord  Ordinary,  Cockbum Act.  H.  J.  Robertson,  Sband ; 

John  Shand,  W.S.,  Agent.' — AU.  A.  Anderson;  Thomson  and 
Elder,  W.S.,  -4^e»/«.— [J.D.M.] 


M  December  \B3&.    ^ 

Second  Division. — (J.D.M.) 

No.  68. — John  Murison,  Suspender^  v,  Thb  Incor- 
poration OP  Tailors  of  Dundee,  Respondents, 

CSorporation — Admission  of  Members — Damages — Where  it  was 
the  practice  of  the  incorporation  of  tailors,  having  the  exclusive 
right  (^exercising  that  craft  within  the  burgh  of  Dundee,  besides 
exacting  certain  dues  of  entry,  to  require  those  wishing  to  bc" 
come  members  to  execute  an  essay-piece — Held,  1.  That  it  was 
only  necessary  that  such  essay-piece  should  be  performed  in  a 
respectable  and  sufficient  manner ;  and,  2.  Where  this  had  been 
done,  and  payment  offered  of  the  dues  of  entry,  that  the  corpo- 
ration were  not  entitled  to  damages  against  a  party  rejected 
under  these  circutnstances,  whfi  nevertheless  exercised  the  craft. 

The  respondents  enjoy  the  exclusive  right  of  exer* 
cising  the  tailor  craft  within  the  burgh  of  Dundee ; 
and  it  has  been  their  practice  to  require  of  those  who 
wish  to  become  members,  not  only  to  pay  certain  dues 
of  entry,  but  also  to  satisfy  certain  essay  masters  of 
their  ability  to  exercise  the  craft. 

The  suspender  some  years  ago  commenced  businera 
as  a  cloth  merchant  in  Dundee.  He  was  not  bred  a 
tailor  himself,  nor  is  he  the  son  or  son-in-law  of  a 
member  of  the  corporation.  But  as  stated,  **  conceiv- 
ing that  he  could  advantageously  conjoin  with  it  (the 
business  of  a  clothier)  that  of  a  tailor,  he  hired  an  ex- 
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perienoed  cutter  from  London  to  superintend  the  de- 
partment.'' In  consequence  of  this,  the  respondents 
directed  their  clerk  to  write  to  the  suspender,  inform- 
ing him  of  the  illegality  of  his  proceedings.  In  answer 
the  suspender  stated,  that  he  was  ready  ''  to  pay  the 
dues  demanded  by  the  trade  for  admission:  if  there  is 
any  other  title  required,  as  I  am  ignorant  of  it,  could 
not  really  say  whether  I  have  su^  title  or  not."  In 
consequence,  the  respondents,  through  their  agent,  ac- 
quainted the  suspender,  that»  by  the  immemonal  prac- 
tice of  the  trade,  proposing  entrants  had  been  required 
to  perform  an  essay-piece,  in  evidence  of  their  skill 
in  the  business,  and  therefore  requested  him  to  name 
a  day  for  his  compliance  With  this  practice.  No  an- 
swer having  been  returned  to  this  tetter,  the  respon- 
dents preferred  a  petition  and  complaint  against  him 
to  the  Magistrates  of  Dundee,  praying  for  an  inter- 
dict and  damages.  In  his  answer  to  that  petition, 
the  suspender  admitted  that  he  had  commenced  the 
taUor  trade  in  Dundee,  but  with  the  bottu  jide  in- 
tention of  entering  with  the  incorporation  by  paying 
the  ordinary  dues  of  admission ;  bat  he  hesititited  to 
perfturm  the  -essay-pieoe,  and  he  declared  his  resolution 
to  avoid  litigation,  to  renounce  the  trade,  and  confine 
himself  to  the  business  of  a  clothier.  On  advising  the 
petition  and  answers,  the  Magistrates  granted  an  in- 
terdict. The  suspender  having  stiH  continued  to  car- 
ry on  the  tailor  trade  on  the  same  principle,  but  under 
the  name  of  James  Ross  the  cutter,  a  supplementary 
petition  was  presented  to  the  Magistrates,  and  con- 
joined with  iJie  original  one.  A  record  having  been 
made  tqp,  the  Magistratos  found,  that  the  arrangement 
with  Ross  was  a  collusive  device  to  exercise  the  craft, 
in  breach  of  their  interdict,  and  found  the  suspender 
liable  in  £40  of  damages,  besides  eipenses.  Soon 
after  the  date  of  this  judgment,  the  burgh  of  Dundee 
was  diafiranchised,  whereby  the  respondents  were  pre- 
vented, either  from  obtain^g  an  extract  of  the  jtid^- 
ment,  or  fincMU  following  out  any  proceedings  in  the 
burgh  Court  for  enforcing  the  intordict  which  the 
Magistrates  had  granted.  In  the  meantime,  the  sus- 
pender issued  an  advertisement,  stating : 

"  GeiitleineB*8  clothes  of  every  description  (made  eqnal  to 
■ay  from  London),  furnished  on  the  shortest  notioe,  and  at 
such  prices  as  no  person  in  the  trade  can  undersell." 

In  these  circumstances,  the  respondents  presented  a 
petition  to  the  Sheriff  of  Forfarshire,  craving  interdict 
of  new,  and  £200  as  damages  for  the  encroachment 
OR  their  privileges.  In  his  answers  to  the  petition,  the 
suspender  afleged,  Is^,  That  the  respondents  were  not 
a  corporation  possessing  any  exclusive  privileges,  and 
therefore  he  objected  to  their  title  to  pursue.  2i^  That 
the  disfinanchisemeflt  of  the  burgh  had  totally  extin- 
guished all  the  subordinate  crafts,  and  consequently 
the  respondents  had  no  persona  standi  injmcUcio*  3d^ 
That  the  proceedings  before  the  Magistrates,  at  ti«e  in- 
stance of  the  respondents,  constituted  lis  alibi  pendens^ 
and  hence  this  subsequent  complaint  fell  to  be  dis- 
missed.   4cA,  He  again  averred,  that  he 

"  does  not,  in  point  of  ftct,  carry  on  the  tailor  trade  in  Dundee. 
He  employs  James  Boss,  son  of  a  dischatged  sokUer*  to  waike 
dothes  for  1dm,  and  he  hiatiself  has  no  profit  by  the  makk^, 
M,  That  he  was  wflling  to  enter  with  the  oorporatioo,  provided 
it  be  shown  that  it  is  a  corporation,  and  possesses  exclusive 
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privileges.  In  that  case,  he  will  pay  the  fees  of  adnussion. 
He  protests  against  the  right  of  th^  trade  to  exact  from  him  an 
essay  of  skill,  and  to  prescribe  the  nature  and  extent  of  the 
essay.  But  notwithstanding,,  if  it  be  necessary  for  him  to  enter 
the  trade,  and  were  it  also  necessary  for  him  to  make  an  essay, 
he  would  have  no  objection  to  make  an  entire  suit  of  clotbes 
npon  his  own  board,  at  the  sight  of  two  essay  masters,  to  he 
chosen  mutually.  Tliese  essay  masters  oould  report  upon  each 
branch  of  the  progress  of  the  work,  viz. — isf.  How  far  he 
measured  the  person  in  a  workman-like  manner.  And,  2d,  How 
fiur  he  cut  the  suit,  or  parts  of  it,  in  a  similar  way.  And  lastfy^ 
How  &r  the  different  parts  of  the  suit  were  sufficiently  made. 
"Hiere  is  no  disqualification  to  his  being  admitted  a  member  of 
the  trade.  It  is  true  he  submitted  formerly  to  perform  an 
essay-pieoe,  and  he  performed  it  sufficiently,  but  the  judges 
were  tra|»roperly  members  of  the  tailor  trade,  who  of  course, 
pronounced  it  insufficient  The  suspender  pleaded  in  law,  fir$i. 
The  tailor  trade  is  no  incorporation,  vested  with  exclusive  pri- 
vileges. 2d,  There  is  lis  aUbi  pendens,  and  the  respondent  is 
in  the  course  of  advocating  the  former  process  whicb  depended 
in  the  bui^  court  of  Dundee.  The  stnpender  pleaded  nrther, 
%d.  That  he  was  entitled  to  employ  a  qualified  person  to  make 
dothes  for  him  to  seU.  4M,  That  on  paying  the  fees  of  ad- 
mission, though  the  tailor  trade  were  an  incorporation,  he  waa 
entitled  to  clsum  entry, — there  being  no  ground  of  disqualifica-' 
tion  to  him.** 

The  etaay  formerly  assigned  for  the  suspender  was  to 
make  a  dress  coat  in  the  hall  of  the  incorporation,  which 
he  did  in  March  1830,  but  the  essay  masters,  for  various  . 
insignificant  reasons,  found  him  not  qualified  to  exer- 
cise the  trade.  Pending  the  proceedings  in  the  action, 
the  suspender  presented  a  sunuoary  application  to  the 
Sheriff,  praying  that  the  incwpormtion  should  be  \le- 
oeraed  to  admit  him,  on  payment  of  the  msucd  fees,  and 
complying  with  any  other  rulesthe  Sheriff  shotdd  deem' 
reasonable.  After  some  procedure  on  this  application, 
the  Sheriff  dismissed  the  petition,  <<  in  respect  the  pur- 
suer has  not  attempted  to  make  the  essay-^iece  re- 
quired," and  fowid  him  liable  in  expenses.  The  sus- 
pender brought  these  judgments  under  review  by 
advocation,  before  Lord  Corehouse ;  and  after  an  addi- 
tional record  had  been  made  up  by  notes  of  pleas  in 
law,  his  Lordship  afi&rmed  the  judgments  of  the  Sheriff 
siufplidieTy  and  found  the  suspender  liable  in  expoises. 

The  bttii^  of  Dundee  having  been  restored  by  the 
King,  the  respondents  had  their  decree  for  interdict 
and  for  damages  extracted  ;  and  accordingly,  the  ex- 
penses having  been  modified,  the  suspender  advocated 
that  cause  also,  in  which  Lord  Corehouse  afiirmed  the 
judgment  of  the  Magistrates,  with  additional  expenses. 
In  these  judgments  the  suspender  acquiesced,  and  paid 
£40  of  damages,  with  all  expenses. 

The  recoil  in  the  cause  at  the  instance  of  the  re- 
spondents before  the  Sheriff  having  been  closed,  the 
iSieriff,  before  answer,  allowed  a  proof  to  both  parties 
of  their  respeeiive  allegations.  The  points  remaining 
for  determination  being,  lie,  Whether  the  respondents 
were  a  corporation ;  and,  2dy  What  amount  of  damage 
the  respondents  had  sustfuned  by  and  through  the  sus- 
pender^s  encroachments  of  their  privileges,  if  they  were 
a  corporation  ?  On  both  of  these  points  a  voluminous 
proof  had  been  led,  but  not  concluded,  when  this  cause 
also  was  advocated  on  the  alleged  ground  of  contin- 
ffency  to  the  advocation  of  the  criginal  cause,  which 
had  depended  before  the  Magistrates  of  Dundee,  and 
also  to  the  advocation  of  the  proceedings  before  ihe 
Sheriff  at  the  suspender's  instance,  relative  to  the  terms 
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on  which  he  was  entitled  to  be  admitted  a  member  of 
the  incorporation.  The  advocation  in  this  cause  like- 
wise came  before  Lord  Corehouse.  And  the  whole 
three  advocations  were  debi^ted  before  his  Lordship 
at  the  same  time.  In  the  course  of  the  debate,  a  mi- 
nute was  giveh  in  for  the  suspender  in  this  cause,  ad- 
mitting tliat  the  respondents  were  a  corporation  ;  and 
on  the  other  hand,  the  respondents,  at  the  suggestion 
of  the  Lord  Ordinary,  declared  their  proof  closed,  re- 
serving to  the  parties  all  their  pleas  on  the  import  and 
effect  of  the  proof  on  the  merits  of  the  complaint.  The 
liOrd  Ordinary  repelled  the  reasons  of  advocation,  and 
remitted  simpliciter  to  the  Sheriff.  The  various  points 
iraised  by  the  suspender  in  two  of  his  advocations 
were  thus  all  finally  disposed  of,  the  judgments  of  Lord 
Corehouse  having  been  acquiesced  in ;  and  the  third 
advocation,  wliich  had  brought  the  present  cause  up  to 
this  Court,  having  gone  back  to  the  Sheriff,  in  order  that 
the  case  might  be  disposed  of  on  the  merits.  The 
Sheriff-substitute  having  allowed  a  proof  before  answer, 
pronounced  the  following  interlocutor  : 

**  Finds,  that  by  the  prayer  of  the  petition,  an  interdict  of 
new  is  craved,  and  also  that  the  defender  should  be  found  liable 
m^damages,  on  account  of  his  having  carried  on  business  as  a 
tailor  within  the  burgh  of  Dundee,  without  having  entered  as  a 
Dieinbcr  of  the  incorporation  of  tailors :  Finds,  with  regard  to  the 
interdict,  that  the  application  to  ihe  Court  was  unnecessary,  as 
an  interdict  had  been  granted  by  the  Magistrates  of  Dundee  in 
a  previous  process  between  the  same  parties :  Finds  this  ad- 
mitted by  the  pursuers  in  various  parts  of  the  pleadings,  and,  in 
particulsj*,  in  their  revised  condescendence,  number  45  of  this 
process,  ardcle  1,  where  it  is  set  forth,  that  the  judgments  of 
the  Magistrates,  in  the  said  process,  are  now  final,  and  the  inter- 
dict thereby  granted  is  still  subsisting :  Finds,  with  regard  to 
the  claim  of  the  pursuers  for  damages,  that  it  is  instructed  that 
the  defender  has  all  along  been  willing  to  enter  with  the  cor- 
poration, and  to  pay  the  usual  entiy-money ;  as  also  to  give 
proof  of  his  being  apt  and  able  to  carry  on  the  tailor  trade,  by 
performing,  as  is  cut»tomary,  an  essay-piece  of  work :  Finds  it 
proved  that  the  defender  is  possessed  of  sufficient  skill  in  his 
trade,  to  entide  him  to  an  entry  with  the  incorporation ;  and 
that  it  is  instructed  that  others  have  been  admitted  members, 
who,  upon  their  admission,  have  afforded  less  proof  of  their 
qualifications :  Finds  that  the  pursuers,  though  aUowed,  have 
failed  to  prove  the  damage  alleged  in  their  revised  condescen- 
dence, or  to  prove  that  the  corporadon  have  sustained  damage 
to  any  extent  whatever  by  the  work  alleged  to  have  been  per- 
formed by  the  defender :  Finds,  that  from  the  commencement 
of  this  litigation  down  to  Ist  April  1834,  when  the  joint  minute. 
No.  39,  was  lodged  in  process,  the  defender  denied  that  the 
tailor  trade  of  Dundee  is  an  incorporation  vested  with  exclusive 
privileges,  though  the  defender,  at  sametime,  offered,  on  its 
being  established  that  the  tailor's  trade  was  an  incorporation 
of  that  description,  to  enter  with  it :  Finds,  that  by  said  joint 
minute,  the  fact  of  the  pursuers  being  an  incorporation,  exer- 
cising exclusive  privileges,  is  admitted  by  the  defender :  Finds, 
in  these  circumstances,  the  defender  liable  in  that  part  of  the 
expenses  incurred  by  the  pursuers,  in  maintaining  that  they  are 
a&  incorporation,  with  exclusive  privileges ;  but,  qmoad  uUra, 
sustains  the  pleas  maintained  by  the  defender  against  the  prayer 
of  the  original  petition ;  assoilzies  the  defender  therefirom,  and, 
with  the  above  exception,  finds  him  entitled  to  expenses,  and 
decerns,**  &c. 

This  interlocutor  the  respondents  submitted  to  the 
preview  of  the  Sheriff,  who, 

"  having  advised  with  the  Sheriff,  recals  the  interlocutors : 
grants  the  interdict  prayed  for  in  the  original  application :  finds 
damages  due  to  the  corporation  of  tailors ;  modifies  the  same  to 
£50  Sterling,  and  decerns :  Finds  the  defender  liable  in  ex- 
penses, subject  to  modification.*' 


The  respondents  having  extracted  this  decree,  and 
raised  diligence  upon  it,  the  present  process  of  suspen- 
sion was  brought. 

The  suspender  pleaded — 1.  The  decree  under  sus- 
pension was  altogether  ill  founded  ;^ — the  suspender 
ought  to  have  been  assoilzied  from  both  complaints  at 
the  respondents'  instance,  in  respect  that  he  was  all 
along  willing  to  enter  with  the  trade  upon  the  usual 
and  customary  terms,  while  the  respondents  most  un- 
warrantably  and  illegally  refused  to  admit  him ;  and  thai 
upon  pretexts  of  which,  in  the  whole  history  of  their 
incorporation,  there  had  been  no  previous  example.  2« 
Even  in  the  most  unfavourable  view,  the  suspender,  as 
appeared  from  the  Sheriff^s  judgment  in  his  favoiu-, 
had  probalnlis  coMsa  litigandi  ;  and  the  damages  and 
expenses  ultimately  awarded  against  him  were  nimious 
and  oppressive.  3.  The  whole  conduct  of  the  respon- 
dents towards  the  suspender  was  arbitrary,  vexatious, 
oppressive,  and  vindictive,  and  ought  to  receive  no 
countenance  from  the  Court ;  more  especially,  aa  the 
respondents  had  not  sustained  actual  damage,  even  to 
the  most  trifling  amount. 

The  respondents  contended — 1.  No  illegal,  unusual, 
or  unwarrantable  qualities .  were 'adjected  by  the  re- 
spondents to  the  suspender's  proposal  to  become  a 
member  of  the  incorporation  ;  a^  moreover,  his  apt- 
ness or  otherwise  to  exercise  the  tailor  craft  is  alto- 
gether irrelevant  to  the  only  questions-  raised  under 
the  present  process.  2.  It  is  res  judicata  that  the 
respondents  were  entitled  to  demand  performance  by 
the  suspender  of  an  essay-piece,  as  one  of  the  condi- 
tions of  his  admission  as  a  member  of  the  incorpora- 
tion. It  is  likewise  res  judicata  that  *'  the  making  of 
a  dress  coat"  was  a  reasonable  and  fiur  subject  of  ^aial ; 
and  that  the  essay  masters  were  properly  members  of, 
and  selected  by  the  incorporation,  as  well  as  that  the 
essay  trial  should  take  place  in  the  hall  of  the  incorpor- 
ation. 3.  Under  all  the  circumstances  of  the  case, 
and  in  particular,  as  the  infringement  of  the  exclusive 
privileges  of  the  incorporation  by  the  suspender  was 
persisted  in,  in  violation  of  an  interdict,  and  in  respect 
also  of  the  great  extent  to  which  he  carried  on  the 
tailor  trade,  the  proceedings  against  him  by  the  respon- 
dents were  neither  nimioua  nor  oppressive,  nor  the  da- 
mages awarded  excessive,  but,  on  the  contrary,  much 
less  than  has  been  proved  to  have  been  his  gain  by  the 
illegal  proceedings.  4.  The  conduct  of  the  respon- 
dents towards  the  suspender  has  not  been  arbitrary 
and  oppressive,  but,  on  the  contrary,  has  been  adjudged 
to  have  been  in  all  respects  correct  and  legal ;  while 
the  suspender,  from  the  year  1829  downwards,  has 
set  both  the  exclusive  privileges  of  the  incorporation, 
and  the  authority  and  interdict  of  the  Magistratea  and 
SherifiT,  at  defiance,  and  gloried  in  doing  so. 

"  \Ath  June  1836 The  Lord   Ordinary  having  resumed 

consideration  of  the  debate,  with  the  closed  record,  proof  and 
productions  for  the  parties,  and  whol»prooes8.  Finds,  Isf ,  That 
there  is  nothing  in  any  of  the  suspender's  judicial  statementSy 
in  his  former  processes  with  the  chargers,  or  iii  any  of  the  final 
decreets  in  these  processes,  by  which  he  can  be  legally  barred 
or  prevented  from  founding  on  the  proof  regularly  adduced, 
without  objection,  before  the  Sheriff,  in  the  case  now  under 
suspension,  upon  the  ground  oireijudieata,  judicial  admisaon, 
or  otherwise ;  and  also,  that  it  was,  and  is  competent  for  the 
said  suspender  to  found  upon  such  proof,  in  defence  against  the 
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ciaimt  now  insisted  in  by  the  chargen  (the  pursnera  in  the  In- 
ferior Court),  or  as  a  ground  of  suspension  in  this  Court,  with- 
out the  aid  of  any  separate  process  of  reduction  or  declarator 
at  the  instance  of  the  said  suspender :  Finds,  2d,  That  it  is  es- 
tablished by  the  said  proof,  that  the  suspender  executed  a  suffi- 
cient essay-piece  to  entitle  him  to  be  admitted  into  the  corpo- 
ration of  the  chargers,  in  the  month  of  March  1830 ;  and,  hav- 
ing then  and  previously  tendered  and  made  offer  of  the  full  en- 
try-money exigible  from  a  person  in  his  situation,  and  proved 
hunself  to  be  apt  and  able  to  exercise  and  carry  on  the  trade  of 
a  tailor,  he  ought  to  have  been  then  admitted  as  a  member  of 
the  said  corporation,  and  was  only  exduded  from  a  formal  ad- 
mission thereto  by  the  fault  and  improper  refusal  of  the  said 
chargers ;  and  therefore,  and  in  respect  that  the  chargers  have 
been  already  fully  paid  and  satisfied,  under  their  former  pro- 
cesses, for  any  damages  and  expenses  they  may  have  incurred 
by  the  suspender's  working  or  carrying  on  the  trade  of  a  tailor 
within  the  burgh  of  Dundee,  prior  to  his  having  executed  the 
said  essay-piece  in  March  1830,  suspends  the  letters  and  charge 
gimplieiter^  and  decerns :  Finds  the  suspender  entitled  to  ex- 
peuaes^  allows  an  account  thereof  to  be  given  in,  and  remits  the 
same,  when  lodged,  to  the  auditor  for  his  taxation  and  report. 

.  **  Note The  chargera  made  a  strong  effort  to  have  the  proof 

taken,  with  their  own  assent,  befoie  the  Sheriff,  as  to  the  es- 
say-piece in  March  1830,  thrown  aside  as  irrelevant,  upon  the 
pretext  that  the  suspender  had  substantiaDy  admitted  the  insuf- 
ficiency of  that  essay,  by  afterwards  (in  March  1831)  applving 
to  be  allowed  to  perform  another,  upon  terms  an^  concUoons 
iriiich  have  since  been  found  inadmissible.  The  first,  and  a 
conclusive  answer  to  this  u,  that  there  is  no  plea  in  law  to  this 
effect  on  the  record ;  a  second  answer  is,  that  the  fiict  of  such 
application  having  been  made  by  the  suspender,  vras  fully  known 
to  the  chargers  long  before  the  proof  in  question  was  taken  or 
allowed,  in  spite  of  which  they  not  only  allowed  it  to  go  on 
without  protest  or  objection,  but  took  part  in  it,  and  argu^  up- 
on its  import,  as  an  important  element  for  the  decision  of  the 
cause,  up  to  the  debate  before  the  Lord  Ordinary.  But  even 
if  it  waa  still  open  to  them  to  insist  in  this  objection,  the  Lord 
Ordinary  is  of  opinion,  that  it  is  entirely  groundless  in  itself. 
The  suspender  not  only  never  admitted  that  his  essay-piece  had 
been^sfiy  rejected,  but  on  the  contrary,  uniformly  maintained, 
that  it  was  perfectly  sufficient,  and  ought  to  have  been  so  re- 
ported by  the  triers  for  the  incorporation.  After  this  last  pro- 
cess was  instituted,  and  when  he  had  offered,  and  been  allowed 
to  prove  the  sufficiency  of  that  essay,  he  did  indeed,  with  a 
view  to  save  the  delay  and  expense  of  such  a  proof,,  offer  to 
perform  another,  upon  certain  conditions ;  and  the  Sheriff,  and 
afterwards  the  Lord  Ordinary,  found  that  he  was  not  entitled 
to  insist  on  those  conditions.  But  this  vras  merely  rejecting  a 
tentative  or  alternative  method  of  making  out  his  case  v  and, 
when  it  was  rejected,  he  naturally  fell  baek  upon  that  which 
he  had  originally  suggested  ;  and  went  on  with  his  proof  with- 
out inconsistency,  or  objection  from  the  respondents ;  and  comes 
now,  quite  competently,  to  ask  judgment  upon  its  import  and 
legal  effect.  Upon  that  the  Lord  Ordinary  will  not  enlaige. 
He  thinks  it  sufficiently  proved,  Igt,  That  the  trial  was  pre- 
scribed under  conditions  more  rigorous  and  embarrassing  than 
were  usual,  if  they  had  ever  been  at  all  exacted  in  the  trade ; 
2dhf,  That  the  suspender,  in  spite  of  these  disadvantages,  did 
measure  the  individual  for  whom  the  coat  was  intended,  and 
cut,  and  sewed,  and  finished  it,  if  not  in  the  very  best  and 
highest  style  of  the  art,  in  a  respectable  and  sufficient  manner ; 
so  that  the  article,  when  completed,  is  allowed  to  have  '  fitted 
pretty  well;*  the  objections. being  only, — that  the  complainer 
'  did  not  measure  nice  enough^*  that  he  did  not  seem  aware,  of 
'  the  aceuFBcy  necessary  in  measuring  the  chest*  (the  neglect 
of  which,  however,  u^itated  on  the  same  authority,  '  to  lead 
iMfaWhIjf  to  a  misfit,'  a  result  which,  in  this  instance,  appears 
not  to  have  followed)^  and  that  the  sewing  did  not  appear  very 
workmanlike.  But  wy,  It  is  completely  proved,  that  the  sus- 
pender, immediately  after  this  essay-piece  had  been  executed, 
began  openly  to  carry  on  the  trade  in  his  own  person,  and  was 
in  the  praettce,  from  ^hat  time  continuously  till  the  (kte  of  the 
proof,  to  awMyfe,.  eufe'out,  and  sew  up,  with  his  own  hands, 


every  article  of  dress  for  his  customers,  and  that  in  such  a  suf- 
ficient manner  as  to  give  them  satisfaction,  and  increase  the  re- 
sort to  his  establishment ;  and  though  it  may  appear  that  he 
worked  more  slowly,  and  set  about  some  of  the  operations  more 
clumsily  than  one  bred  to  the  craft  ftosn  his  chil4bood,  fti  the 
mere  fact  of  his  having  so  wrought,  not  once  or  twioe^  as  a 
mere  strained  proof  or  exhibition  of  his  fitness,  but  reguLirlyy 
privately,  and  profitably,  in  the  ordinary  course  of  his  business^ 
does  appear  to  the  Lord  Ordinary  the .  most  conclusive  of  all 
proofs,  that  he  had  really  that  aptness  and  ability  for  the  trade 
which  it  was  the  only  leyitmate  purpose  of  the  essay-piece  to 
put  to  the  test;  and  those  very  operations  for  which  the 
chargers  have  been  found  entitled  to  damages,  being  performed 
by  one  #ho  had  applied  regulady  for  adtmssion,  tendered  hia 
full  entry-money,  and  actually  performed  his  essay,  afford  the 
most  conclusive  proof  of  the  injustice  of  sudi  a  demand.  It  i» 
impossible,  indeed,  to  look  at  the  history  of  this  case,  withouta 
strong  impression  that  the  whole  proceedings  of  the  (Mergers  to^ 
wards  the  suspender  have  been  rather  of  a  harsh  and  vin-* 
dictive  character.  They  have  already  obtained,  and  rendered 
effectual,  an  award  for  no  less  than  £40  damages  for  his  work^ 
ing  a  few  months  previous  to  the  essay  of  March  1830,  and 
have  actually  recovered  a  sum  of  no  less  than  £160  of  ex^ 
penses  relative  to  that  period,  and  to  his  subsequent  ofifer  of 
a  new  essay.  The  effect  of  these  litigations,  too,  has  been 
enHrely  to  break  up  the  suspender's  business  as  a  clothier 
and  merchant,  as  well  as  a  tailor,  and  to  drive  him,  upwards  of 
two  years  ago,  -  from  the  town  of  Dundee ;  he  having,  during 
that  period,  been  reduced  to  carry  on  the  trade  of  a  bone  grinder 
in  the  village  of  Newtyle.  Such  was  the  relative  situation  of 
the  parties  when  the  learned  Sheriff-substitute,  in  February 
1835,  assoilzied  the  suspender  from  this  (third  or  fourth)  com- 
plaint of  the  chargers.  But  they  having  craved  the  judgment 
of  the  Sheriff-depute,  obtained  an  alteration  of  that  judgment^ 
and  got  the  decreet  now  charged  upon,  for  £5Q  of  additional 
damages,  and  £40  of  expenses.  The  suspender  ofifered  to  pay 
the  expenses,  if  the  chargers  would  pass  from  the  damages. 
But  this  being  rejected,  he  now  seeks  protection  by  this  process^ 
of  suspension.  If  the  Lord  Ordinary  is  right  in  thinking  that 
the  essay  of  March  1830  is  proved  to-  have  been  sufficient,  and 
that  the  chargers  were  to  blame  in  not  then  admitting  the  sus- 
pender, there  must  of  course  be  an  end  oi  their  claim  of  da- 
mages ;  and  with  his  view  of  the  only  legitimate  end  and  object 
of  stich  an  essay,  he  cannot  think  this  very  doubtful.  The 
policy  of  requiring  any  such  essay  firom  candidate*  tendering  the 
highest  price  for  admission,  may  indeed  very  well  be  ques- 
tioned ;  and  still  more  the  interest  of  the  corporation  to  be 
critical  upon  the  matter  with  such  candidates;  It  is  supposed 
that  they  will  not  now  speak  seriously  of  keeping  up  &e  charac-' 
ter  of  their  body,  or  the  necessity  of  affording  protection  to  the 
public.  Such  topics  at  the  present  day  are  merely  ludicroua^ 
Their  only  intelligible  interest  as  a  corporation,  must  plainly  be 
one  or  other  of  those  two ;  first,  to  increase  the  consequence 
and  wealth  of  the  corporation,  by  having  the  greatest  possible 
number  of  entrants,  paying  the  highest  possible  fees  of  admis- 
sion ;  or  second,  to  keep  out  from  a  share  of  these  advantages 
as  many  as  possible  of  those  who  are  entitled  to  admission,  if 
qualified,  upon  very  low  or  merely  nominal  fees,  or  without  any 
payment  whatever.  From  the  last  of  these  classes  they  may- 
have  an  interest  to  exact  as  difficult  an  essay-piece  as  law  and 
justice  will  allow ;  but  certainly  not  from  the  former ;  and  there 
is  room  therefore  to  suspect  their  motives,  when  they  aie  par- 
ticularly scrupulous  with  one  of  thia  description^  It  is  more 
important,  however,  to  consider  how  the  law  deals  with  their 
right  thus  to  test  the  qualificarion  of  entrants,  in*  cases  where 
they  are  under  the  strongest  temptations  to  assert  it  with 
severity ;  and  the  case  of  discharged  soldiers  or  King's  fireemen 
affords  an  apt  illustration.  Such  persons  are  entitled,  without 
any  fees  of  admission,  to  practise  any  trade  '  for  which  they  are 
apt  and  able ;'  and  it  is  die  right,  aecordingly,  of  any  corpora- 
tion, whose  functions  they  assume,  to  question  their  ability. 
The  limits  of  this  right,  however,  are  carefully  considered,  and 
deliberately  settled,  in  the  case  of  M'Kenna,  13th  June  1828, 
and  the  other  cases  there  referred  to ;  and,  though  there  is  no 
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dMbt  a  di&rence  at  to  the  farm  in  whicii  proof  of  ability  or 
disability  may  be  required  in  the  tiro  caies,  it  doei  appear  to 
the  Lord  Ordioary,  that  a  person  coming  to  the  corporation 
vith  the  full  fees  of  admission,  as  a  stranger,  in  bis  hands,  is 
mh$tatUialbf  in  the  same  situation  as  to  the  degree  of  aptnesa 
and  ability  he  must  possess  with  a  King's  freeman  claiming  to 
ezerdse  the  trade  without  paying  any  fees  whatever.  Aa  to 
the^daim  of  damages^  generally,  in  cases  of  this  description, 
there  is  a  plain  distinction  between  those  in  which  they  arise 
from  a  party  working  without  paying  the  dues  of  entry,  and 
those  in  which  the  full  dues  have  been  tendered,  and  the  objec- 
tion is  merely  want  of  sufficient  skill  or  knowledge.  In  the 
fivmer,  the  damage  is  manifest,  as  well  as  the  un&ir  advanta{^ 
niiich  an  individijnl  would  have,  if  allowed  to  participate  in 

..-the  profits  of  a  trade,  for  the  right  of  exercising  which  every  one 
ehie  had  been  obliged  to  pay  a  price.  In  the  latter,  the  nature 
or  existence  of  any  thing  which  can  be  called  damage,  is  far 
more  problematical.  The  only  way  in  which  it  is,  or  can  be 
stated,  is  that  the  unskillful  party  may  yet  take  away  a  part  oi 
the  employment  which  would  otherwise  come  to  the  better 
qualified  members ;  and  it  is  upon  this  principle,  accordingly, 
that  the  dfonages  have  been  estimated  in  the  present  case. 
But  it  is  ob^ious^  that  this  source  of  loss  would  not  be  di- 
minished, but  increased  by  the  impovement  of  the  new  worker's 
skill  and  knowledge ;  and  yet  it  is  the  want  of  such  skill  which 
forms  his  onbf  disqualification.  The  public  may  pomblg  have 
an  interest  to  keep  back  such  bungling  operators ;  and  the  cor- 
poration may  have  a  legal  right  to  prevent  them ;  but  it  appears 
plain,  that  if  the  full  fees  are  tendered,  they  have  leu  iiUereei 
to  exclude  midi  persons,  than  to  exclude  more  formidable  rivals 
— and  cannot  therefore  qualify  any  actual  damage  bv  their  work- 
ing; always  keeping  it  in  view,  that  it  is  wholly  owing  to 
themselves  that  they  have  not  the  full  fees  in  their  pockets, 
and  that  the  case  would  be  exactly  the  same,  if  they  had  been 
consigned,  and  ready  to  be  uplifited  at  their  pleasure.  The  LfOrd 
Ordinary  would  have  hesitated,  therefore,  before  he  could 
have  sanctioned  any  award  for  such  a  ^um  as  £40  damages, 
even  for  that  period  of  the  suspender's  working  which  took 
place  while  be  refused  to  submit  to  any  essay  whatever,  and 
insisted  on  being  admitted  on  the  bare  payment  <^  the  fees. 
That  matter,  however,  has  been  fixudly  settled ;  and  the  case 
now  to  be  dealt  %irith  i^&rs  only  to  his  working  o^r  that  essa^, 
and  on  a  reserved  tender  of  the  entry-money  required ;  and  this, 
^gain,  turns  entirely  on  the  view  which  should  be  taken  as  to 
the  suffideney  of  the  proof  then  given  of  his  fitness  for  the 
tfade.  In  the  Lord  Ordinary's  opinion,  it  is  not  competent  to 
require,  on  such  an  occasion,  any  proof  of  great  skill  or  superior 
expertness ;  or,  in  short,  of  more  knowledge  of  the  business 
than  is  necessary  to  ^carty  it  on,  with  a  reasonable  chance  of 

.-employment  and  success.  Now,  thete  is  no  doubt  that  the  sus- 
pender did  measure,  and  cut,  and  finish  a  coat  in  March  1830 ;  and 
for  a  year  after  that  time,  did  habitually  measure,  and  cut,  and 
finish  many  coats,  waistcoats,  and  trowsers,  to  the  perfect  satis- 
faction of  his  customers;  probably  thus  putting  through  his 
ofm  hands  as  much  of  the  work  which  went  from  his  i^ipPi  as 
any  one  master  tailor  in  the  corporation.  But  if  this  was  the 
case,  was  he  to  be  excluded  from  that  body  because  he  did  not 
'  measuru  nioelg*  about  the  breast  ?  or  finish  his  button  holes 
and  back  seams  y,ixk  all  the  neatness  of  a  pupil  of  Stultze  or 
Weiber  ?  If  his  work  was  coarser  than  that  of  some  of  the 
chargers,  his  prioes  would  probably  be  dieaper;  and  at  all 
events,  that  was  a  matter  between  him  and  his  customers. 
Poor  men's  clothes  are  generally  not  so  well  made  as  rich  men's. 
But  their  tailors  chaiK^  ^^^  for  ^^ii'  inferior  work  ;  and  if  a  man 
work  so  as  to  please  his  customers,  both  as  to  his  articles  and 
his  prices,  it  is  not  easy  to  see  what  right  a  corporarion  can  have 
to  interdict  his  carrying  on  the  business.  The  Lord  Ordinary 
thinks  it  incontrovertibly  proved,  that  the  suspender  could  make 
clothes  which  sensible  people  were  contented  to  wear,  and  to 
pay  for ;  and  this,  it  appears  to  him,  b  all  the  aptness  and  ability 
which  the  chargers  were  entitled  to  requ'tfe." 

,  The  respondents  presented  a  reclatming  note,  but 
their  Lordships,  on  sdvising,  adhered  to  the  interlocu- 
tor Ki^  the  Lord  Ordinary. 


Lord  Ordinary. JeStej^Act. Ivory ;  William hGUer.S.S.C, 

Agent Alt,  "Vniigham;  John  Maondrew,  S.8.C.,  Agent — 

[J.D.M.] 


6th  December  1836. 
FiEST  Division (G.D.F.) 

No.  €9* — Mrs  Mabiom  Coixcbk  and  Husband^  Pur- 
suers,v.  Ma  job  Hehbt  Wilson  and  James  Heath, 
Defenders, 

Ifesaanger-at- Arms — Cautioner — Reparation — Relief-^  Process 
..^  lie  eautumers  far  a  wteseenger-ai-arms,  to  wham  tnlnM/im 
was  made  that  a  freiimimanf  defence  was  prapamed  to  the  exe- 
cution ef  a  ncsuROM  returned  bg  the  messenger,  and  that  tkeg 
would  he  held  liahle  in  all  conse^fucnees,  but  who  Uqf  bg  without 
offering  to  indemnify — Held  liable  in  ail  the  expenses  incurred 
through  the  informaUtg  of  the  messenger's  execution. 

The  pursuers  raised  a  summons  against  WHliam 
Paterson  at  Kettle,  which  they  transmitted  to  George 
CoU,  messenger-«t-arm8  in  Falkland,  for  the  purpose 
of  being  executed,  which  was  acoording]  j  dene.  Let^ 
ters  of  inhibition  were  raised  and  executed  on  tiie  de- 
pendence, but  the  action,  when  it  came  into  Court,  was 
met  by  a  preliminary  defence,  of  *'  no  process,**  in  re- 
spect that  the  execution,  which  was  stitched  to  the 
summons,  and  written  on  a  separate  sheet,  did  not  bear 
the  designation  of  the  parties  aeoording  to  the  requi- 
sites of  the  Statute  1672,  c.  2.  The  Court,  after  minutes 
of  debate,  sustained  the  defence  on  3d  June  1834.  In 
that  action,  the  sum  of  expenses  found  due  to  the  de- 
fenders was  taxed  at  £34.,  with  £6.  6.  2.  as  the  ex- 
pense of  discharging  the  inhibition,  and  a  £urtiier  sum  of 
£40  was  incurred  by  the  pursuers  in  defending  the 
execution  of  the  messenger,— all  the  steps  in  which  pro- 
cedure were  duly  intimated  to  the  messenger,  and  after 
minutes  of  debi^  were  ordered*  intimation  was  made 
to  the  cautioners.  For  payment  and  relief  of  these 
sums,  the  pursuers  raised  this  action  against  the  present 
defenders,  who  were  Cell's  eautioners  hi  the  Lyon 
Court. 

The  cautioners  stated,  that  the  pursuers,  when  the  ob- 
jection was  stated,  did  not  apply  to  Coll  to  give  a  new 
or  amended  execution,  or  offer  to  abandon  the  action, 
on  condition  that  he  should  relieve  them  of  the  ex- 
penses already  incurred,  and  that  they  could,  without 
loss,  have  abandoned  the  action,  and  raised  a  new  one. 
That  was  however  deniiBd. 

The  pursuers  pleaded — The  defenders  being  the 
cautioners  for  Coll,  are  liable  in  all  damage,  interest, 
and  expenses  sustained  by  them,  through  the  infmmai 
execution  in  question  returned  by  htm. 

The  defenders  pleaded — (1.)  The  defenders  are  not 
responsible  for  the  litigation  maintained  by  the  pur- 
suers, nor  liable  to  pay  the  expenses  claimed.  (2.)  At 
least  the  accounts,  wi^  the  exertion  of  the  one  already 
taxed,  are  subject  to  taxation. 

*'  19M   March   1836 The   Lord  Ordinai7   having  hear4 

counsel  for  the  parties,  and  considered  the  closed  record  and 
whole  process,  repels  the  defences,  remits  the  accountj  No.  5 
of  process,  to  the  auditor  to  tax  the  same  as  between  ag9|At  and 
client :  Finds  the  defenders  liable  in  expenses,  and  r^its  the 
account  thereof  when  lodged,  to  the  auditor  to  tax  the  same 
and  to  report." 

The  defenders  reclaimed.     At  advi&hig, 

PatertoHj  for  recUimers,  stated,  that  they  themselves 
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nerer  received  intimation  of  the  procee^ngs^  and  Coll 
had  left  the  country,  so  that  they  could  not  say  whether 
he  had  received  any  intimation. 

Sand^ord^  for  pursuers. — As  soon  as  the  preliminary 
defence  was  stated,  notice  was  transmitted  to  Coll,  and 
intimation  was  subsequently  made  of  the  different  steps 
in  Court  as  they  occurred.  The  letter-book  of  the 
pursuers'  agent  proved  this,  besides  several  letters  re- 
ceived from  Coll  in  his  handwriting,  in  which  he  argued 
the  legality  of  his  execution,  set  the  question  of  due 
intimation  at  rest  The  pursuers'  agent  had  intimated 
to  the  cautipners  themselves,  tlie  fact  of  the  objection 
being  stated  when  the  minute  of  debate  was  ordered, 
and  that  the  pursuers  would  hold  them  answerable  for 
all  consequences.  That  letter  was  sent  by  post,  and 
the  pursuers'  agent's  letter-book  proved  the  fact.  In- 
timation was  thus  beyond  doubt  made  to  the  caution- 
ers, at  least  all  which  the  pursuers  did  consider,  in 
point  of  law,  they  were  bound  to  have  made. 

Lord  PraidetU TluU  statement  seems  quite  sufficient.    The 

letter-book  of  the  agent  is  quite  eondusiye  as  to  the  &ct  of  i&- 
tixnacion. 

Lord  Bofynaf, — If  the  cautioners  had  come  forward  after 
they  got  the  letter  frooa  the  agent,  which  there  can  be  no  doubt 
was  duly  received,  and  acknowledged  the  propriety  of  the  de- 
■uuid  made  upon  them,  and  offered  to  pay  the  expenses  incttrred, 
it  would  have  heen  a  different  matter.  But  these  gentlemen  do 
no  &uch  thing.  They  just  lie  by  and  allow  the  point  to  be 
tried  ;  and  if  it  had  gone  favourably  for  them,  they  would  have 
taken  the  whole  benefit,  without  any  acknowledgment;  and 
now,  in  different  circumstances,  they  wish  to  be  free,  saying 
they  never  received  intimation.  I  can  see  bo  ground  for  altcr- 
iug  the  Lord  Ordinary's  judgment. 

Lord  President, — There  was,  in  my  opinion,  ample  intimation 
to  the  principal ;  and  I  do  not  know  if  it  was  incumbent  on  the 
ptusaers  to  mtimate  to  the  cautioners.  I  should  rather  think 
not.     However,  I  do  not  express  an  opinion  on  that  at  present. 

Lord  Mackenzie, — They  ought  to  have  offered  ample  indem- 
nification. In  that  case,  they  would  have  been  in  a  different 
situation. 

Lord  Gillies  concurred. 

The  Court  unanimously  cuihered. 

Lord  Ordinary,  Fnllerton. — Ad,  E.  D.  Sandford;  James 
Knox,  S.S.C.,  Agent. — Alt,  James  Paters<m;  John  Young, 
S.S.a,  Agent.^D,,  Clerk [G.D.F.] 

- — ■ —  -    -  ■      ^^_^ 

6th  December  1836. 
Second  Dtvision. — (J.D.M.) 

No.  70. — James  RoBSBTsoNy    Pur9uer,  r.  Dayid 

Brown,  Defender, 

Submission — Arhiter — Expenses — Powers — Held  competent  for 
an  arbiter  in  a  submission  to  award  expenses,  though  the  sub' 
mission  contain  no  mention  of  or  authority  to  make  such  award. 

This  was  an  action  concluding  for  pajrment  of  a  sum 
of  expenses  found  due  to  the  pursuer  by  an  arbiter  in 
a  submission,  which  contained  no  mention  or  authority 
to  award  expenses.  In  defence  it  was  averred,  that 
when  the  draft  minute  of  reference  was  sent  to  the  de- 
fender for  revisal,  containing  a  clause  authorising  the 
referee  to  award  expenses,  the  defender  struck  it  out, 
and  he  tl^i^efore  pleaded,  that  the  award  was  ukra  vires 
eompromignf  and  therefore  incompetent.  The  Lord 
Ordinary  ordered  minutes  of  debate  on  the  general 
question  of  the  power  of  arbiters  to  award  expenses^ 
where  no  such  power  is  specially  conferred  by  the  deed 
of  submtssioiu 


The  piRSuer  maintained — That,  according  to  the 
law  of  Scotland,  an  arbiter  is  regarded  as  holding  the 
character  of  a  private  judge  selected  by  the  parties 
submitters ;  and  who,  by  the  act  of  their  appointment, 
is  invested  with  the  same  powers  respecting  the  mat- 
ters submitted  which  would  have  belonged  to  the  public 
judge  before  whom  either  party  might  have  compul- 
sorily  brought  the  other  for  decision  of  the  questions 
in  the  controversy  between  them.  In  this,  as  in  most 
other  matters  regulated  by  common  law,  we  have  fol- 
lowed the  rules  and  practice  of  the  civil  law,  under 
which  system  arbiters  were  originally  the  substitutes  of  ^ 
the  constituted  judges  named  by  the  parties  in  suits 
depending  before  the  Praetors.  The  powers  vested  in 
such  arbiters  were  nof  merely  equal  to  those  which  be- 
longed to  the  judges,  in  whose  room  they  were  substi- 
tuted, but  in  respect  of  their  appointment  being  held  to 
involve  in  it  an  equitable  jurisdiction,  seem  to  have 
been  construed  even  more  largely  than  those  of  the 
ordinary  judges.  Nowhere,  certainly,  is  it  suggested 
that  the  arbiters  of  the  Roman  system  were  inferior  to 
the  public  judges,  in  point  of  jurisdiction  and  authority, 
in  relation  to  the  controversies  referred  to  them,  al- 
though, for  manifest  reasons,  they  did  not  possess  the 
ministerial  power  of  carrying  their  sentences  into  exe- 
cution. The  duties  and  powers  of  arbiters,»£fre  bor- 
rowed from  that  system,  as  is  explained  by  all  our 
institutional  writers.  According  to  the  civil  law,  the 
{ffinciple  upon  which  the  expenses  of  an  actioq  i^  a 
court  of  law  were  awarded  against  either  party,  w'as, 
that  such  party  had  n^erited  this  infliction  as  the  penalty^ 
of  maintaining  an  unjust,  or  resisting  a  just  claim ;  and 
this  has  been  followed  in  the  practice  of  the  law  of 
Scotland,  as  the  principle  upon  which  the  expenses  of 
an  action  are  awarded.  According  to  both  the  systems 
of  jurisprudence,  therefore,  this  penalty  may  properly 
be  enforced,  whether  expenses  are  expressly  concluded  -^ 
for  or  not.  The  law  of  Scotland  has  here  also  followed 
exactly  its  model  in  the  civil  law.  The  defender  is  mis- 
taken in  founding  on  the  Act  1592,  and  supposing  that 
it  conferred  the  power  of  awarding  such  expenses.  All 
that  was  done  by  that  Statute  was,  to  provide  that  the 
amount  of  the  expenses  awarded  should  be  taxed  and 
specially  decerned  for  in  the  decree  pronounced  in  the 
action  in  which  they  were  given.  It  has  been  repeat- 
edly decided  to  be  competent  to  award  expenses 
against  either  of  the  parties  to  an  action,  although  there 
has  been  no  conclusion  inserted  in  the  summons,  or 
judicial  demand  made  for  such  expenses ;  and,  on  the 
same  principle,  that  decree  may  be  given  for  an  amount 
of  expenses  exceeding  the  amount  concluded  for  or 
demanded.  Now,  assuming  that  a  submission  is  just 
substituted  for  a  suit  at  law,  as  the  means  of  deciding 
the  question  at  issue  between  the  parties,  and  that 
arbiters  have  the  same  powers  as  judges,  it  follows 
that,  although  the  deed  of  submission  makes  no  special 
mention  of  expenses,  nor  gives  any  special  power  to 
award  them,  it  is  within  the  power  of  the  arbiter,  if  the 
nature  of  the  proceedings  before  him  appears,  in  point 
of  justice,  to  require  it,  to  award  expenses  against  either 
of  the  parties.  In  the  one  case,  as  in  the  other — ^to  use 
the  words  of  Lord  Robertson,  in  the  case  of  Heggie 
'and -Company — <*the  expenses  are  a  mere  accident  of 
of  the  process ;  it  is  pars  Judicis  to  award  expenses. 
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when  the  pleas  or  conduct  of  the  party  require  if  It 
is  useless  to  inquire  what  are  the  priuciples  of  English 
law  applicable  to  questions  of  a  similar  description. 
But,  besides,  being  clearly  understood  and  acted  on  in 
the  practice  of  the  profession,  it  has  been  precisely  ruled 
in  the  case  of  Berry  and  Watsou,  where  it  was  tried 
first  in  the  form  of  a  suspension,  and  afterwards  in  that 
of  a  reduction  of  the  decree^arbitral,  by  which  expenses 
had  been  giveu,  though  the  submtf»on  contained  no 
special  power  to  award  them,  and  this  decision  was 
conformable  to  the  understanding  add  practice  of  the 
bar  at  the  time. 

The  defender  contended — That  arbitration  is,  in  no 
sense  of  the  tem^  a  judicial  process ;  and  that  the 
poijcers  of  the  arbiter  result  entirely  from  the  conven* 
tion  of  the  parties.  Having  no  public  functioxis,  or 
natural  jurisdictioB,  the  arbiter  is  the  mere  creature  of 
the  contract  lender  which  he  acts.  However  limited  or 
imperfect  that  contract  may  appear  to  him,  the  arbiter 
has  no  authority  Co  extend  it ;  and  however  judicious  or 
expedient,  as  regards  the  parties  themselves,  may  be 
the  judgmeibt  at  which  he  is  disposed  to  arrive,  he  must 
find  for  it  an  express  w^rraqt  in  the  terms  of  the  agree- 
ment. He  is  pdt  8  Judge  Ordinary,  entitled  to  deal 
generally  m  reference  to  the  matters  in  debate ;  but 
mer^ly-tne  friend  apd  organ  of  the  individuals  before 
him,  acting  by  their  consent,  and  to  such  extent  only 
a^  they  may  have  positively  permitted  him.  For  any 
dbortcoming  in  the  terms  of  the .  submission,  apd  any 
coisequent  inability  to  do  what  may  seeija  substantial 
justice  on  the  questions  referred,  the  arbiter  us  in  no 
degree  r^sponsible.  The  justice*  which  he  can  compe- 
tently adipinister,  is  entirely  of  that  sort  and  xpeasure. 
which  the  parties,  by  their  own  agreement,  have  thought 
proper  to  require.  If  there  be  error  in  that  agreement, 
he  cannot  correct  it — if  there  be  deficiency,  he  cannot 
supply  it.  To  justify  an  award  of  expepses,  it  ought, 
therefore,  to  appear  upon  the  face  of  the  submission, 
that  a  power  over  the  costs  was  conferred  upon  the  ar- 
biter. If  the  power  be  not  expressly  given,  the  inference 
is,  that  it  was  not  meant  to  be  exercised.  It  is  obvipus 
that  the  reference  of  the  parties  in  the  presept  ci|se, 
f*  of  all  demands,  claims,  disputes,  questions,  differences 
depending  and  subsisting  between  them,"  cannot  con- 
vey an  authority  in  terms  over  claims  which  were  not 
In  existence  at  the  time.  Over  any  future  or  emerging 
demands,  the  words  of  the  contract  gave  him  no  juris- 
diction whatever.  Where  no  authority  has  been  ex- 
pressly conferred,  the  very  nature  of  reference  is  ex- 
clusive of  a  demand  for  the  costs.  Submission  is  not 
pnly  a  voluntary  arrangement,  but  its  principle  is  en- 
tirely amicable.  It  is  a  friendly  process,  resorted  to 
for  the  yei^  purpose  of  escaping  the  cliarges  and  delays 
of  a  judicial  {)rof;eeding.  It  is  not  like  an  action  in  a 
court  of  law,  in  which  there  is  a  serious  and  inevitable 
disbursement  to  agents  and  officers ;  the  parties  may 
themselves  appear,  and  the  presumption  is  that  Uiey  do 
appear,  and  contribute  their  trouble  and  attention  to 
the  extrication  of  their  own  disputes.  But,  in  voluntary 
pegotiations,  there  exists  po  implied  claim  for  remu- 
neration for  the  trouble  and  attention  of  one  party  in 
transacting  with  another.  Every  man  is  bound  to  do 
what  he  can  for  the  quiet  adjustment  of  his  own  affairs ; 
and  it  is  only  when  every  peaceable  effort  has  failed. 


and  the  party^tas  been  driven  to  a  chargeable  appeal 
to  the  tribunals  of  the  law,  that  the  claim  for  costs  can 
p^ibly  be  implied.  And  ev«n  in  the  awarding  of  ex- 
penses, properly  judicial,  there  is  no  consideration  had 
of  what  the  party  has  himself  done  or  sufiered  in  the 
course  of  the  discussion,  but  only  of  the  amount  of 
money  which,  by  the  forms  of  the  Court,  he  has  been 
under  the  absolute  necessity  of  disbursing.  The  in- 
sertion of  special  clauses  in  the  deeds  themselves,  is 
just  the  evidence  that,  without  such  clauses,  there  would 
be  no  competency  in  a  daim  for  the  costs.  If  they  are 
left  out,  there  can  be  no  presumption  but  that  the 
omission  was  intentional.  In  this  case,  there  is  not 
only  a  positive  averment  by  the  defender,  that  the  clause 
as  to  costs  was  expressly  objected  to,  and  refused  to 
be  made  a  part  of  the  reference ;  but,  from  the  situa- 
tion of  the  parties,  it  was  not  meant  that  ihe  exi^enses 
were  to  be  referred  to  the  arbiter,  otherwise,  a  positive 
stipulation  would  have  appeared  in  the  contract  itself. 
In  the  case  of  Berry,  the  question  of  expenses,  as  well 
as  the  merits,  was  actually  submitted  to  the  arbiter. 
The  reference  there  was  of  a  depending  process,  in  the 
summons  of  which  there  was  an  express  conclusion  for 
expenses ;  and  this  conclusion,  equally  with  the  rest  of 
the  libel,  fell  under  the  powers  of  the  referee.  The 
very  words  of  the  agreement  were,  that  the  parties  had 
consented  *^  to  refer  the  process  presently  depending 
between  us.''  Even  without  such  a  conclusion,  the 
Court,  in  virtue  of  the  power  which  every  court  of  law 
has  to  subject  parties  temere  litigantes  before  it,  could 
have  subjected  the  defender  in  expenses.  By  a  long 
train  of  decisions  in  England,  the  question  now  under 
discussion  has  been  distinctly  settled  in  that  country, 
upon  the  principle  contended  for  by  the  defender. 
There  it  is  the  rule  of  law,  that  unless  there  be,  at  the 
least,  an  express  general  power  over  the  costs,  given  by 
the  submission,  the  costs  of  reference  cannot  be  noticed 
in  the  award.  In  Scotland,  as  in  England,  the  power 
of  the  courts  of  law  to  award  expenses,  is  distinctly 
conferred  by  the  Act  142  of  the  12th  Parliament  of 
James  VL  Moreover,  it  may  be  held  to  be  parsjudidsy 
under  the  equitable  jiuisdiction  of  the  Court,  to  prevent 
or  punish,  by  an  award  of  costs,  all  appearance  of 
vexatious  .or  improper  litigation,  "  quhilk  will  stay 
parties,"  in  the  language  of  the  Statute  already  quoted, 
'<  to  be  wilfull  and  obstinat  pleyers."  Upon  this  prin- 
ciple of  equity,  founded  upon  the  misconduct  of  the 
party  defeated  in  the  litigation,  the  Court  of  .Chancery 
in  England  proceeds  on  the  determining  of  expenses^ ; 
and  an  equal  authority  can  hardly  be  denied  to  the 
Supreme  Courts  in  this  country.  But  neither  by  ex- 
press Statute,  nor  by  any  implication  of  law  or  equity, 
can  it  be  pretended  that  such  a  privilege  has  been  con- 
ferred upon  arbiters. 

The  Lord  Ordinary  having  repelled  the  objection  as 
to  the  incompetency  of  the  award  of  expenses  by  the 
arbiter,  the  defender  reclaimed. 

On  advising,  their  Lordships  unanimously 

"  adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
review ;  refuse  the  desire  of  the  radaiming  note,  and  to  this 
effect  decern ;  hut,  ^(uoad  ultra,  remit  to  the  Lord  Ordinary,  if 
he  shall  see  cause,  to  hear  parties  on  the  alleged  specialty,  that 
it  was  expressly  agreed  that  the  arbiter  should  have  no  power 
to  award  expenses  of  process  before  him  in  the  submission,  and 
with  this  power  to  his  Lordship  to  determme  all  questions  as  to 
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expenaefl,  both  in  the  ittbinWoii  and  in  thii  proeest,  as  t»  him 

«hall  seem  fit.**  u 

• 

Pursuer**  Anthorities. — Vinnius,  B.  4»  tit  6.  Divisio  prima, 
$  4,  ed.  1761.  Stair,  B.  IV.  tit.  3,  §  1,  p.  570.  Ersk.  B.  I. 
tit.  2,  §  2.  p.  26.  Vin.  lib,  4,  tit  16,  §  3,  p.  978.  Voet,  lib. 
42,  tit.  1,  §  21.  Heggie  v.  Stark,  Ist  March  1826.  Garden  v, 
Hialop  and  Ca,  Ist  Bfarch  1826 ;  Sh.  VoL  IV.,  pp.  510  and 
512.  Scott  V.  Wilson,  10th  March  1829;  Sh.  Vol.  VII.,  p. 
566.  Beiry  and  Sanderson  u,  Watson,  15th  December  1827  ; 
Sh.,  VoL  VI.,  p.  256;  and  26th  Jan.  1831 ;  Sh.,  Vol.  IX.,  p. 

337. 

Defender's  Authorities. —Chandler  v.  Fuller ;  Willes,  p.  62. 
See  also  eases  dted  in  Parker,  p.  132.  Firth ;  1.  Barn,  and 
Cress.,  277.  Heggie,  Ist  March  1826,  IV.  S.  and  D.  Fairley  v. 
M'Gown;  S.  and  D.  14,  p.  470.  Fac  ColL  13th  Feb.  1836. 
Jurist,  VoL  VIU.  p.  233.     Mr  Parker  on  Arbitration,  p.  133. 

Lord  Ordinanf^  Jeffrey Act,  Rutherfurd,  H.  Bruce;  Ker 

and  Dickson,  W.S.,  Agents Alt.  Dean  of  Faculty  (Hope,) 

Wilson ;  David  Brown,  W.S.,  ^^en^ — Mr  Fergusson,  Ukrk, — 
£J.D.1L3 


6th  December  lSa6. 
Second  Division. — (J.D.M.) 

No.  71.^ — Henry  Dablington,  Pursuery  r.  Stew- 
art atui  F.  Hamilton  and  Stephen  Gray,  j[>e- 
Jenders. 

Obligation  —  Indivisible — Cautioner — An  ohHgation  6y  two 
parties^  that  a  third  person  would  return  certain  Jitmiture  lent 
on  hire,  their  Uahiidy  "  not  to  extend  to  Jumiture  of  or  eater 
vabu,  war  to  a  sum  of  greater  €anount  than  £60  Sterling" — 
Held  to  be  a  pure  obligation  ad  fiictum  prestandum,  and  in- 
divisible. 

In  the  year  1834,  the  defender,  Mrs  Stewart,  whilst 
residing  in  Whalebank  House,  Dear  Newhaven,  applied 
to  the  pursuer  to  supply  her  with  certain  articles  of 
household  furniture  on  hire,  but  he  having  declined 
doing  so  without  some  security,  Francis  Hamilton, 
W.SLi,  and  Stephen  Gray,  writer  in  Lanark,  granted 
the  following  obligation :  , 

*'  SiE, — We  hereby  become  bound,  on  behalf  of  Ifrs  Stew- 
ait,  residing  at  Whalebank  House,  near  Newhaven,  that  she 
will  return  the  furniture  which  you  may  put  into  her  house  on 
hire,  by  Whitsunday  next  1835  (if  not  previously  purchased  by 
her),  in  as  good  condition  as  at  the  time  you  delivered  it  to  her, 
with  the  exception  only  of  the  ordinary  tear  and  wear ;  it  being 
expressly  understood  that  our  liability  is  not  to  extend  to  furni- 
ture of  greater  value,  nor  to  a  sum  of  greater  amount  than  £60 
Sterling." 

On  the  faith  of  this  obligation,  the  pursuer  made 
certain  furnishings  of  household  furniture  to  Mrs  Stew- 
art, amounting  in  whole  to  the  value  of  £104.  2s.,  con- 
form to  account.  The  furniture  was  not  returned  to 
the  pursuer  at  Whitsunday  1835,  in  terms  of  the  obli- 
gation ;  but,  on  the  contrary,  was  either  disposed  of 
by  Mrs  Stewart,  or  carried  off  by  creditors. 

The  present  action  was  then  raised  against  Mrs 
Stewart  and  her  husband,  for  the  total  value  of  the  fur* 
niture,  and  also  against  Hamilton  and  Gray  for  £60, 
as  a  part  of  the  whole  sum  due  in  terms  of  their  obli- 
gation. Gray  paid  £30  to  account  as  his  share,  but 
Hamilton  having  become  bankrupt,  and  the  remaining 
£30  being  also  claimed  from  him,  he  pleadedy — That 
the  general  rule  of  law  being,  that  in  pecuniary  obli- 
gations of  the  description  libelled  on,  the  co-obligants 
are  only  liable  pro  ratoy  unless  the  oUigation  express- 
ly bear  that  they  are  to  be  liable  conjunctly  and  se- 
verally^  and  there  being  no  such  liability  expressed 


in  the  present  instance,  he  had  fully  implemented  thd 
obligation  which  he  contracted  to  the  pursuer,  by 
making  payment  of  the  sum  of  £30,  which  was  credited 
to  him  in  the  summons. 

"  The  Lord  Ordinary  (9Hi  July  1836,)  having  considered 
the  closed  record,  and  heard  parties'  procurators  thereon,  and 
made  avizandum,  repels  the  defences,  and  decerns  in  terms  of 
the  libel,  imder  the  deduction  therein  set  forth:  Finds  ex- 
penses due,  and  remits  the  account  thereof,  when  lodged,  to  the 
auditor  to  be  taxed,  and  to  report. 

"  Note. — There  is  no  doubt  that  the  obligation  in  this  case 
is  simply  a  joint  obligation,  without  specification  of  any  several 
liability ;  and  the  doctrine  of  Mr  Erskine  may  go  far  to  justify 
a  distressed  obligant  in  a  letter  of  guarantee,  in  maintaining  the 
plea  here  stated.  But  the  LfOrd  Ordinary,  on  full  consideration 
of  all  the  authorities  and  cases  referred  to,  cannot  think  that  it 
is  sound  in  law,  or  truly  sanctioned  by  Vtr  Erskine's  statement 
of  the  law.  The  obligation  in  this  case  is  plainly  a  cautionary 
obligation  that  the  lady  shall  deliver  in  good  condition  the  fur- 
niture hired  to  her,  at  the  term  of  Whitsunday  1835.  No  one. 
can  doubt  that  this,  as  an  obligation  ad  factum  prastandum^  is 
indivisible,  which,  if  it  stood  without  qualificatioD,  could  never 
be  satisfied  by  either  of  the  obligants,  without  delivery  of  the 
ipsa  corpora  of  the  subjects,  or  otheriXrise  by  payment  of  the  full 
value  of  them.  The  right  of  the  party  is,  to  demand  delivery 
of  the  goods ;  and*  as  he  has  this  right  against  eac^  of  the  obli- 
gants without  any  division,  according  to  the  express  terms  of 
the  contract,  and  the  admitted  rule  of  law  generally,  it  is  a  very 
hard  proposition  to  the  common  sense  of  mankind,  as  well  as  to 
the  ear  of  every  lawyer  who  thinks  that  law  is  based^  in  plain 
justice  and  common  sense,  to  say  that,  in  the  very  case,' and  the 
onlv  case  in  which  it  becomes  necessary  to  consider  the  surety's 
obligation,  viz.  that  of  the  principal  failing,  and  renderuig  ^t 
impossible  to  fulfil  the  obligation  in  specie,  by  redelivery  of  thv 
articles,  the  engagement  shall  be  changed  by  that  fact  into' 
something  different  from  what  it  was  at  first,  and  be  resolved 
into  precisely  one-half  of  its  proper  amount;  There  are  cer- 
tainly some  words  in  the  passage  quoted  from  Erskioe,  III.  3, 
74,  which  apparently  give  some  encouragement  to  the  idea. 
But  they  do  not  reach  this  case.  Whatever  might  be  the  sort 
of  cases  contemplated,  such  as  that  of  Dennistoun  referred  to, 
it  never  could  he  intended  to  be  said  by  so  very  accurate  a 
lawyer,  that  the  obligation  would  change  its  nature  and  value 
by  the  fiiilure  to  give  specific  implement  of  it.  Yet  this  is  what, 
the  defender  must  draw  out  of  it.  The  obligation  in  the  pre- 
sent case  is  a  specific  guarantee  that  the  furniture  hired  shall 
be  restored  at  a  fixed  date.  That  is  not  altered  by  the  arrival 
of  the  term.  It  is  not  an  optional  or  alternative  engagement  to 
restore  the  furniture  or  pay  £60.  The  pursuer  had  an  absolute 
right  to  restoration  of  his  iiirniture,  if  it  were  extant.  The 
only  limitation  is,  that  the  defender  and  Mr  Hamilton  should 
not  be  liable  for  furniture  beyond  the  value  of  £60.  Still  their 
obligation  was  to  deliver  it ;  and  they  would  have  had  no  right 
to  keep  it,  or  any  part  of  it,  on  offering  payment  of  £60.  Thmr  ^ 
privilege  of  limitation  in  Uie  value  comes  into  force  by  the  in- 
ability to  deliver  without  their  own  fault.  But  is  the  nature 
of  their  guarantee  changed  by  this?  The  Lord  Ordinary  can- 
not think  it ;  and  is  fiilly  convinced  that  it  never  entered  into 
the  mind  of  either,  when  he  gave  the  obligation,  that  he  was 
not  fully  bound  to  make  good  to  the  pursuer  the  redelivery  or 
replacement  of  furniture  to  the  full  value  of  £60.  This  matter 
may  be  made  to  assume  an  appearance  of  subtlety  and  niceness 
on  the  refinements  of  the  Roman  law,  and  some  of  the  diffi- 
culties raised  in  what  were  really  nice  cases  in  our  own  law ; 
but  on  the  plain  meaning  of  the  obligation  now  before  the  Lord 
Ordinary,  he  really  thinks  there  can  be  no  reasonable  doubt/* 

Gray  reclaimed.     On  advising, 

Lord  Glenlee I  think  the  interlocutor  is  quite  right.     It  is 

plain  this  is  a  pure  obligation  ad  factum  prastandum,  and  not 
an  alternative  one,  whidi  is  that  mentioned  by  Mr  Erskine  in 
the  passage  founded  on. 

Lord  Justice  Clerk* — I  am  of  the  same  opinion.    Dennis- 
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touii's  case,  which  I  read  carefully,  was  a  very  special  one,  aod 
the  authority  of  Mr  Erskine  quoted  does  not  apply  to  this  ease. 

Lord  Medwyn I  quite  agree  with  your  Lordships.     The 

<>bligation  here  is  restrictive,  but  not  alternative. 

Lord  Meadowhank  concurred,  and  the  reclaiming 
note  was  refused. 

Authorities  for  Gray.— Ersk.  B.  IIL  tit.  3,  §  74.     Alex- 
ander V.  Scott,  28th  November  1827 ;  6  S.  and  D.  150.     Bell's* 
Prin.  p.  21,  3d  edit. 

Lord    Ordinary,   Moncreiff. — AcL    Penney ;   John  Logan, 

W.S.,  Agent Ah.  W.  Bell :  J.  J.  Smith,  S.^.C,  Ageni,^ 

Hr  Fergusson,  Cierk [J.D.M.] 


TEIND  COURT. 

7ik  December  1836. 

No.  72. 

The  following  augmentation  was  awarded : 

Redgorten^Presbytery  of  Perth — Old  Stipeml  1813,  15 
chalders  of  victual,  half  meal  half  barley,  and  £8.  6.  8.  for 
CkimHiunion  Elements. — Stipend  modified  of  this  date,  17  chal- 
ders, and  £8.  6.  8.  for  Communion  Elements, — ^being  an  aug- 
mentation of  2  chalders. 


7th  December  IS36. 
Teind  Couax (G.D.F.) 

No.  73. — The  Eabl  of  Aimus  and  the  Honoubabub 
DoNAJU>  Ogilyib  v.  Th£  Rxy.  William  Ooilvib, 
Minister  of  the  United  Parishes  of  Cortachy  and 
,  Clova. 

Teiads — Sal^valaation  under  the  Commission  of  1627 — Cumulo 
Valuation-^Grounds  and  Warrants— Presumption — Fommd, 

*  (1.)  That  the  commissiim  itgnedby  CkarUa  /.  ia  Jomiary  1627, 
conferred  powers  on  the  commueUnerg,  by  themsehee  or  by 
meane  o/ iub-commiseumers  appointed  by  tAesi,  to  vahte  teinds, 

■  i^ consent  of  the  parties  interested;  and  that  a  suh'Vabuition, 
.  dated  in  June  1627,  bearing  to  have  been  led  by  smb^xtmrnia- 
sieners  appointed  under  that  cemntission,  was  capable  of  ap- 
probation, except  there  were  dereliction,     (2,)  Thai  it  is  no 

*  good  objection  to  a  sub-valuation  under  the  Conunission  0^*1627, 
that  it  contains  matter  extraneous  to  the  subject  of  teinds,  (^,) 
That  a  sub-valuation  ofstoeh  and  leiWin  cumvdo,  dated  prior 
to  the  deereets-arbitral  of  Charles  /.,  is  capabU  of  approbation, 
(A,)  That  it  is  not  necessary,  after  the  lapse  (ftwo  centuries, 
to  produce  evidence  of  the  appointment  of  the  sub-commission- 
ers before  whom  a  sub-valuation  bears  to  have  been  led,  or  of 
the  citation  or  appearance  of  the  titular  or  heritors. 

The  Earl  of  Airlie,  as  patron  and  proprietor  of  cer- 
tain lands  situated  within  the  united  parishes  of  Cor- 
tachy and  Clova,  and  the  Honourable  Donald  Ogtlvie, 
as  proprietor  of  certain  other  lands,  raised  this  action 
of  approbation  and  valuation  against  the  defender,  as 
minister  of  the  bounds,  libelling  upon  a  document  pur- 
porting to  be  a  sub- valuation,  dated  4th  and  1 2th  June 
1627,  and  further  proceeding  oa  the  Statutes,  1690, 
c.  30,  and  1707,  c.  9*     The  summons  narrated,  that 

**  true  it  is,  that  the  sub-commissioners  after  named,  appointed 
for  valuing  the  stock  and  teind  of  the  lands  in  the  united  parishes 
of  Cortachy  and  Clova,  within  the  presbytery  of  Foriar,  viz. 
Alexander  Ogilvy  of  Clonkala,  Andrew  Ogilvy  of  CoUow,  John 
Ogilvy  of  Gala,  John  Lindsay  at  the  MUl  of  Clovay,  elected 
and  chosen  by  the  moderator  and  presbytery  of  Forfar,  and  sworn 
according  to  the  commission,  directed  to  them  along  with  Mr 
David  Ramsay,  minister  of  said  united  parishes,  after  due  trial 
and  examinanon,  for  satisfaction  and  answering  to  the  parti- 
culars committed  to  them  by  the  Lords  of  his  Majesty's  commis- 


sion, by  their  report  dated  the  4th  and  12rh  days  of  June  1627, 
(which  report  k  indorsed  as  follows : — *  The  valuation  of  the 
lands  of  the  poiroSsh  of  Cortachy  be  the  ministers  and  elders,  heri- 
tors, be  ordinance  of  the  gritt  commission  at  Edinburgh,  being 
chosen  also  be  ordinance  of  ye  moderator  of  ye  presbeterie  of 
Forfar,*)  set  down  and  reported,  inter  alia,  as  follows : — *  The 
parishes  of  Cortoqahie  and  Clovay,  being  highland,  payes  silver 
duty,  and  the  rooms  are  itt  in  stock  teind  and  vicarage  in  cumulo  : 
the  Mains  of  Cortoquhie,  laboured  continually  in  manstng  adja- 
cent to  the  kirk  of  Cortoquhie,  estimat  to  pay  sax  hundreth 
merks  in  stock,  teind  and  vicarage ;  Artuthol,  within  a  quartet 
a  mile  to  the  kirk,  payed  of  old  threescore  merks,  pays  presently, 
in  respect  of  the  mnltitode  of  the  people  and  houses,  twelve- 
score  merks,  nay  pay  nineseore  roerics  in  stock,  teind  and  vi- 
carage ;  CoUimee,  a  quarter  mile  and  some  more  ficae  the  kirk, 
payed  of  old  100  merks,  pays  presentlie  thirteenscore  ax  aoerks 
ei^t  shillings,  may  pay  nineseore  merks,  stock,  teind,  and  vi- 
carage ;  Bray  aide,  laboured  in  mansing  estimate  to  three  hun- 
dred merks,  stock,  teind,  and  vicarage,  with  Cotgibbon,  a  mile 
firae  the  kirk ;  Glenhala,  twa  miles  from  the  kirk,  payed  of  old 
threescore  merks  payes  presentlie  100  merks,  may  pay  fourscore 
merks  in  stock,  teind,  and  vicarage ;  CoUow,  half  a  mile  from 
the  kirk,  laboured  in  mansing,  esdmet  to  pay  two  hundred  merks 
in  stock,  teind,  and  vicarage ;  Cersmyln^  a  mfle  from  the  kirk, 
payed  of  old  twenty  merks,  payee  presentlie  forty  merks^  may 
pay  thretde  merks  in  stock,  teind,  and  vicarage ;  Fettereggie^ 
three  or  foot  miles  from  the  kirk,  payed  of  oM  one  hundred 
merks,  pays  presentlie  three  hundred  merks,  may  p«y  two  hun- 
dred, stock,  teind,  and  vicaxage ;  Sggie^  four  or  five  miles  from 
Cortachy,  payed  of  old  threescore  merks,  pays  presentlie  two 
hundred  ten  merks,  may  pay  sixscore  merks,  stodc,  teind,  and 
vicarage;  Eaglesmaquheen^  four  or  five  miles  from  Cortachy, 
payed  of  old  one  hundred  and  eleven  merks,  pays  presentlie  three 
hundred  thretde-three  merks,  may  pay  two  hundred  twenty-two 
merks,  stock,  teind,  and  vicarage ;  Rottnal,  four  miles  from  the 
kirk,  payed  of  oM  seveivoore  merkt,  pays  presentlie  fom*  hun- 
cfred  and  twenty  werks^  may  pay  fidurtecnseore  merks,  stock, 
teind,  and  vicarage ;  Ftdrntt^  thne  moles  from  the  kirk,  payed 
of  old  Iburscore  merks^  pays  presentlie  twelvescore  merks,  nay 
pay  eightscore  merks,  stodc,  teind,  vicarage  ;  Gala,  two  miles 
from  the  kirk,  laboured  in  mansing,  estimat  to  pay  sixscore  thir- 
teen merks,  t^n  shillings  and  eight-pence  stock,  teind,  and  vi- 
carage ;  Glenmoy,  two  miles  from  the  kirk,  payed  of  old  fonr- 
score  merks,  pays  presently  twelveseore  merks^  bb^  pay  eight- 
score  merks,  stock,  teind,  and  vicar^e ;  Kmrev  sod  Brakles^ 
a  mile  from  the  kirk,  laboured  almost  in  mansing,  wtiaMf  to 
one  hundred  three  merks,  stock,  teind;  and  vicarage ;  Bradwime, 
two  miles  from  the  kirk  of  Clova,  eight  from  Cortachy,  payed 
of  old  threescore  merks,  pajs  presently  nineseore  merks,  may 
pay  sixscore  nerks,  stock,  temd,  and  vicarage ;  Doll,  two  miles 
from  Clova,  eight  from  Cortachy,  payed  of  old  thretty-six  merks, 
pays  presently  a  hundred,  may  pay  threescore  twelve  nerka, 
stock,  teind,  and  vicarage »  Bantyr,  a  mile  from  Clova,  seven 
from  Cbrtachy,  laboured  m  mansing,  estimat  to  threescore  merks, 
stock,  temd,  mid  vicarage ;  Bonhard,  almost  a  mile  from  Clova, 
seven  from  Cortachy,  payed  of  old  threttie-six  merks,  pays  pre- 
sently a  hundred,  nay  pay  threeaeere  twelve  merks,  stock,  teind, 
viearage  $  Amtibbsr^  laboured  in  Dnnsing,  adjacent  to  the  kirk 
of  Clova,  estimat  to  pay  fifry-three  merks,  stock,  teind,  vicar- 
age; Kirkton,  adjacent  to  the  kirk  of  Clovay,  payed  of  old 
threttie-three  merks,  pays  presently  a  hundred  merks,  may  pay 
threescore  merks,  stock,  teind,  vicarage ;  Clayleith,  not  fiir  dis- 
tant from  the  kirk  of  Clova,  payed  of  old  threescore  six  merks, 
pays  presently  nineseore  eightt«n  merks^  may  pay  sixseore  three 
merks  ten  shillings  eight  pcnniea,  stock,  teiad,  vieange ;  Ackar- 
nes,  in  the  head  of  the  country,  nine  aiilesfrom  Cordichy^  thsee 
from  Clova,  payed  fourscore  ten  merks,  pays  presently,  and  may 
pay,  eightscore  merks,  forty  permies,  stock,  teind,  vicarage ; 
Inchdowrie,  a  mile  from  Clova,  nine  from  Cbrtadiy,  payed  of 
old  forty-eighe  merks,  pays  presently,  and  may  pay,  ftnirscore 
sixteen  merks,  stodc,  teind,  and  vicarage ;  Z^^psr  Lstknothes^ 
three  miles  from  both  kirits,  payed  of  old  fiMirsoore  nerka,  pays 
presently,  and  may  pay,  eufa^Kore  merks^  forty  pennies,  stock, 
teind,  vicarage ;  Nether  Ltthnothts,  two  miles  from  Cortachy, 
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four  from  Clovs,  payed  of  old  founcore  mcrks,  pays  presently, 
and  may  pay,  eightscore  merks,  forty  pennies,  stock,  teind,  and 
vicarage,'  *' 

The  report  was  alleged  to  be  signed  by  the  sub- 
commissioners  and  by  Mr  David  Kamsayy  the  then 
iuGumbent  of  the  united  parishes ;  and  the  concliiaion 
of  the  summoiis  was, 

'*  that  die  said  report,  in  part  above  recited,  of  the  foresaid  sub- 
eooioiissioners,  oagbt  and  sbould  be  ratified,  allowed  and  ap- 
proved by  the  Coart,  and  foand  and  declared  that  the  stock  and 
tetnd  of  the  foresaid  lands  of  the  pursuers  shall  be  now,  and  in 
all  time  coming,  the  particular  sums  of  money  above  spectfijd, 
and  contained  in  the  said  report.'* 

In  his  defences  the  minister  staled  a  variety  of  ob- 
jections to  the  document  libelled  on,  but  his  principal 
plea  wa8>  that  '*  the  paper  founded  upon  as  a  sub-valua* 
tion,  is  not  a  report  authorised  by  any  of  the  cooimis^ 
sions  for  valuing  teinds,  issued  by  King  Charles  I. ;" 
and  be  further  stated  a  i^ea  of  dereliction. 

It  was  averred  by  the  pursuers,  that  the  writing  li- 
belled on,  was  a  sub- valuation  led  under  the  authority 
of  the  Commission  of  1627,  and  of  a  sub-commission, 
addressed  to  the  moderator  and  presbytery  of  Forfar, 
for  ascertaining  the  rental  and  teinds  of  certain  parishes 
within  their  bounds ;  and  that,  soon  al^er  this  valua- 
tion was  obtained,  it  had  fallen  aside  and  remained 
unknown  for  two  centuries,  and  was  at  length  found 
among  some  old  papers  belonging  to  the  Earl  of  Airlie» 
upon  which  no  time  wa&  lost  in  instituting  this  action. 
These  statements,  in  so  far  as  they  imported  that  any 
valuation  of  the  teinds  of  these  parishes  had  been  made 
or  existed,  were  denied.  On  the  other  hand,  it  waa 
averred  for  the  defender,  that  Cortachy  was  not  a  par- 
sonage church :  That  the  commissiions  issued  by  King 
Charles  I.,  and  the  other  proceedings  which  took  place 
during  his  reign  with  relation  to  the  Crown's  right  to 
church  lands  and  the  valuation  of  teinds,  even  contra- 
dicted the  supposition  that  any  valid  authority  existed 
in  June  1627,  when  the  writing  libelled  on  bore  date, 
for  a  general  valuation  of  teinds ;  and  that  the  docu- 
ment itself  contained  various  miscellaneous  matters 
unconnected  with  tithes,  and  was  liable  to  important 
objections  in  point  of  form.  These  statements  were 
denied  by  the  pursuers.  The  rec<tfd  having  been 
closed,  the  Lord  Ordinary  ordered  cases  to  himself  on 
the  whole  cause,  and  thereafter  made  avizandum  to 
the  Court* 

The  pursuers  pleaded — (1.^  That  the  commission 
granted  by  Charlea  I.  in  1627,  contained  full  power  to 
treat  concerning  the  erection  and  tempcwafities  of  be- 
nefices, and  to  inquire  into  the  just  rentals  and  valua- 
tions of  the  same.  By  an  egress  warrant  from  King 
Charles  I.,  of  date  6th  April  1627,  the  commissioners 
were  declared  to  have  full  power  to  discuss  aU  valua^ 
tions  of  teinds.  It  was  perfectly  competent  for  the 
Royal  Coounissioners  to  value  teinds,  although  the 
first  sobmisskon  in  February  1628  had  not  then  been 
signed.  The  proceedings  of  the  commissioners  under 
the  Commission  1627,  and  the  extent  to  which  they 
carried  their  valuations,  removed  all  doubt  as  to  the 
competency  of  their  valuing  teinds^ 

In  support  of  this  plea  the  pursuers  referred  to  the 
terms  of  the  CcNnmission  of  1627,  which  b(»e : 

"  His  M4nty  befa^  willing  to  tata  a  fiiir  courser  with  all 


s«di  of  hit  loving  salyeetB  of  his  kingdon  as  shall,  before  du 
expiration  of  this  commission,  which  his  Majesty  doet  hereby 
appoint  to  begin  to  at  upon  the  1st  day  of  Mareh  next  ensuing, 
and  sua  furth  to  continue  till  the  1st  dav  of  Au^st  next  ensu- 
ing, and  sua.furth  during  his  Mij^sty*s  pleasure,  voluntarQy  treat 
with  the  said  commissioners  after  mentioned  following,  concern- 
ing the  erection  an  1  temporalities  of  beneftces,  and  snperfori- 
ties,  ISni-duties,  or  other  land  rents  of  silver  or  victaal  of  the 
said  temporalities,  teinds  and  vicarage  of  the  said  heaeficet,  mor- 
tified lands  and  rents^  heritable  offices  and  legalities,  change 
tenor,  or  holding  taxtwards." 

With  this  narrative,  the  eommission  names  a  gresit 
number  of  noblemen  and  gentlemen  as  comntissioners^ 

**  with  power  to  deal,  treat,  compone,  transact,  and- agree  with 
sach  parson  or  persons  as  shall  at  any  time  hereafter,  be- 
fore the  expiring  of  this  commission,  be  csonteot  to  treiC,  agree, 
and  modifie  such  reasonable  satisfaetiott  for  the  said  erections 
and  temporalities,  and  benefices^  feur4uties,  and  other  certaia 
rents  of  silver  or  victual  of  the  said  temporalities,  teinds,,  and 
patronages  of  the  said  benefices,  mortified- lands  and  rents,  heri^ 
table  offices  and  regalities,  changed  tenors,  or  boldings  and  taxt- 
wards, properties  or  casualties  of  the  crown,  or  principalities 
ttnlawfnily  acquired  or  posatsaed  by  any  of  ehemv  aiid  yet  fitting 
to  be  secured  to  the  persons  unto  the  preseni  possessors  of  the 
said  propertie  upon  reasonable  conditions  as  said  is,  and  concern- 
ing what  composition  shall  be  givt^n  by  the  said  proprietors 
and  possessors  to  his  M^estie  for  securing  their  titles  to  such 
of  the  premises  as  are  fit  for  them  to  hota,  m  all  time  coming, 
with  power  us  them,  or  any  tweire  of  them,  fit  manner  parti- 
eularly  above  written,  to  appoint  days  and  meetings,  and  to  pro- 
rogate and  contiMie  the  same  as  they  shall  think  most  expedient, 
during  the  time  limited  to  them  in  maanec  above  written ;  with 
power  also  by  commissions,  or  any  lawful  ways  or  means,  to 
require  the  just  rentals  and  valuations  of  the  premises,  and  to 
take  their  information  of  every  partie's  right  and  titles  of  the 
samen,  and  of  the  saffidende  mid  non  sufficiencfe  thereof,  that 
aatialactton  may  be  ordered  and  given  accordingly ;  and  to  treat, 
transact,  and  agree  what  shall  be  given  to  the  said  parties  for 
their  pretended  rights  to  such  of  the  premiaea,  or  to'aay  parts 
or  pertinents  of  the  particulars  above  written,  as  are  to  be  dis- 
poned or  reserved  by  them.** 

The  commission  then  beaiv** 

"  And  to  the  effect  aU  the  sohhi  parties  interested  may  take  due 
notice  of  his  Majesty's  f^auasnu  dnposition  and  intention  towards 
them,  and  that  they  may  have  doe  warning  to  provide  thea»» 
selves  for  the  better  buying  of  their  own  teinds,  and  selling  the 
securities  of  their  lands,  Ms  Majestie  ordains  tbis  present  com- 
mission to  be  intimate  and  published  at  the  market  cross  of  every 
head  bnrgh  of  the  ahires  and  parodie  kirks,  and  that  thereby 
notice  may  be  given  to  all  his  Majoaty^s  subjects  'that  pretends 
li^  to  dbc  particulars  above  aeBlioned,  that  his  Mbjesty  has 
appointed  the  said  commissioners  to  treat  and  agree  with  siichy 
and  so  many  of  them  aa,  doring  the  sitting  of  said  commisaion, 
shall  come  to  treat,  transact,  and  agree  with  them,  with  certifi- 
cation, that  if  any  of  the  said  parties  shall  refuse  to  come  and 
agree  with  the  saids  coramiaaioners,  they  shaU  expect  no  such 
conation  hereafter,  but  shall  be  pursued  by  l^a  Majesty's  advo» 
cate  in  a  legal  course  of  justice,  for  allowing  their  titleav  eithar 
by  a  decreet  in  parHameut  or  o^rwaya^  where  his  Majesty  ami 
his  advocat  shall  think  fit." 

The  pursuers  argued — ( 1  •)  That,  tmder  these  clanses, 
there  could  be  no  doubt  that  the  Commission  had  power 
to  ralue  the  teinds  of  such  persons  as  chose  lo^  treat 
▼okmtarilj  with  the  comnaissioners,  or  with  siib-eom^ 
missioners  named  by  tlieni»  under  authority  of  the 
words  '<  by  commissions^  or  other  lawful  meaas^  to  in- 
quire," &c. ;  that  the  objects  for  which  ilto  ndnations 
thus  expressly  reeognised  were  to  be  led,  wete  twc^crfd: 
in  the^^i  place,  to  secure  to  his  Miyesty  a  &ud  set- 
tled annuity,  payable  wU  of  the  teinds^  and,  seeomdfy^ 
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to  ascertain  the  value  of  the  teiDds  themselves,  and 
prevent  the  disputes  which  subsisted  betwixt  the  titu- 
lars and  the  parties  burdened  with  their  payment.  It 
was  accordingly  laid  down  by  all  writers  of  authority, 
that  this  Commission  had  power  to  value  teinds,  and 
that  they  carried  their  valuations  to  a  very  great  extent. 
It  was  stated  by  Erskine  (ii.  10.  26,)  that  the  commis- 
sioners were  not  only  authorised  to  value  tithes,  but 
to  name  sub-commissioners  for  that  purpose ;  and  (§ 
34,)  thai  the  commissioners  appointed  by  1633,  c.  19> 
had  power  to  receive  reports  from  the  sub-commission- 
ers that  had  been  first  named  by  the  King  in  1627,  of 
the  valuations  taken  before  them,  which  had  embraced 
the  greatest  part  of  the  lands  over  Scotland,  and  to 
allow  or  disallow  the  same.  In  like  manner,  Sir  John 
Connell  (p.  219,)  stated,  that  the  Commission  of  1627 
had  power  to  treat  concerning  the  valuations  and  sale 
of  teinds;  and  (p.  232,)  that  the  first  sittings  of  the 
Commission  continued  till  the  last  day  of  June  in  that 
year ;  and  if  any  doubt  could  remain  as  to  the  powers 
of  the  Commission,  it  was  removed  by  the  King's  de- 
claration in  April  1627,  that  the  Commission  had  full 
power  to  treat  of  the  haill  teinds  within  the  kingdom ; 
that,  further,  the  powers  of  the  Commission  of  1627 
were  recognised  by  the  next  subsequent  Commission 
of  2d  February  1629>  Besides,  as  there  are  valuations 
extant,  made  in  1628,  which  are  admitted  on  all  hands 
to  be  genuine,  they  could  only  have  proceeded  under 
authority  of  the  Commission  of  1627,  it  was  clear  that 
no  defect  could  have  existed  in  that  Commission,  as  to 
the  valuation  of  teinds.  At  all  events,  no  such  defect 
was  pleadable,  as  the  Act  1633,  c.  199  implies  a  par- 
liamentary ratification  of  all  the  sub-valuations  made 
under  auUiority  of  the  Commission  of  1627.  It  was 
farther  maintained, .with  reference  to  an  objection  urged 
by  the  minister,  that  it  was  incompetent  for  any  com- 
mission issued  by  King  Charles,  to  proceed  in  valua- 
tions prior  to  the  surrender  made  to  his  Majesty  by 
the  submissions,  which  were  only  signed  in  1628 ;  that 
the  Commission  of  1627  authorised  valuations  only  of 
consent,  and  that  the  consent  of  parties  was  sufficient- 
ly evidenced  by  their  appearing  before  the  sub-com- 
missioners, llie  pursuers  also  referred  to  a  decision 
pronounced  during  the  dependence  of  the  discussion 
(Minister  of  Redgorton,  5th  February  1834),  to  the 
effect  that  it  is  still  competent  for  the  High  Commission 
to  approve  of  a  sub- valuation  of  teinds  made  under  the 
authority  of  the  Commission  of  1627. 

(2.)  It  was  argued  by  the  pursuers,  that  there  was 
no  good  objection  to  the  report  libelled  on,  that  it 
merely  states  the  cumulo  rental  of  the  several  lands, 
and  does  not  specify  the  value  of  the  teind  apart  from 
the  stock,  although  it  was  urged  on  the  other  side,  that 
such  cumtilo  valuation,  made  before  the  rate  of  teind 
was  fixed  by  the  King's  decreets-arbitral,  could  have 
had  no  reference  to  teinds ;  that  this  objection,  if  well 
founded,  would  exclude  all  valuations  made  prior  to 
the  2d  of  September  1629}  when  the  rate  of  teind  was 
fixed  at  a  fifth  part  of  the  rent,  stock  and  teind ;  but 
that  the  Commission  of  2d  February  1629  was  univer- 
sally admitted  to  contain  authority  for  valuing  stock 
and  teind,  and  it  is  indisputable  that  the  commissioners 
under  the  Commissions  of  1627  and  1629  had  proceed- 
ed to  a  great  extent  with  such  valuations :  Connell, 


Vol.  III.  App.  63,  p.  214.    See  also  case  of  Redgorton, 
tmtea. 

(3.)  It  was  argued,  that  it  was  no  good  objection  to 
the  report  in  question,  that  it  contained  a  variety  of 
details  respecting  the  united  parishes  of  Cortachy  and 
Oova,  in  no  ways  connected  with  the  teinds,  and  never 
introduced  into  a  valuation  of  teinds ;  that,  on  the  con- 
trary, these  details  being  in  precise  conformity  with 
the  instructions  contained  in  the  Commission  of  1627, 
afford  the  strongest  intrinsic  evidence  of  the  authority 
of  the  report. 

The  second  point  discussed  by  the  pursuers  arose 
in  answer  to  a  plea  brought  forward  by  the  defender, 
that,  supposing  the  parish  to  have  been  a  parsonage, 
and  the  minister  to  have  been  titular  of  all  the  teinda» 
it  was  not  competent  to  value  those  teinds,  as  belong- 
ing to  a  beneficed  clergyman. 

The  pursuers  maintained,  the  afiirmative,  by  observ- 
ing, Isiy  That  it  is  proved  by  the  writing  in  process, 
that  the  whol^  teinds  of  Cortachy  were  in  tack  at  the 
date  of  the  valuation,  and  this  being  the  case,  that  the 
objection,  which  has  relation  to  the  case  only  of  those 
beneficed  clergymen  who  were  in  possession  of  their 
teinds  by  leading  and  drawing  the  same,  or  by  rental 
bolls,  does  not  apply ;  that  with  respect  to  teinds  set 
in  tack,  they  were  included  in  the  submission  to  the 
King,  and  did  not  fall  under  the  exception  of  beneficed 
tithes  in  possession  of  the  clerg^nnan;  for  the  Act 
1662,  c  9»  which  restores  to  beneficed  clergymen  the 
rights  and  privileges  which  belonged  to  them  in  the 
year  1633,  provides,  that  they  "  shall  resume  possession 
of  rental  bolls,  and  leading  of  tlie  said  teinds,  parson- 
age and  vicarage,"  and  concludes  by  a  declaration,  that 
the  heritors  of  lands,  of  which  the  teinds  were  set  in 
tack  at  the  time  of  the  submission,  shall  be  in  the  ^*  same 
condition  they  were  in  by  the  decree-arbitral  pro- 
nounced thereupon,"  and  by  the  Act  1633,  c  19 ;  but 
this  Statute  declares,  that  the  exception  in  favour  of 
archbishops,  bishops,  parsons  and  others,  should  be 
restricted  to  the  teinds  of  which  they  ''  were  in  actual 
and  real  possession  at  the  time  of  the  said  submission ;" 
and  is  so  interpreted  by  all  institutional  writers :  Ersk. 
ii.  10*  36.  Stair,  ii.  8.  3^;  and,  accordingly,  the  only 
teinds  which  there  was  no  power  given  to  value, 
were  those  actually  drawn  by  the  incumbents :  and  the 
same  principle  was  recognised  by  1663,  c  28,  and  by 
Connell,  Vol.  I.  p.  503.  2dj  It  was  maintained  by  the 
pursuer,  that  the  Statute  of  1662,  c.  9)  being  limited  to 
valuations  led  subsequent  to  1637,  could  not  affect  the 
argument:  Connel,  I.  504.  Stewart,  19th  July  1665. 
3d,  Assuming  that  the  objection  stated  by  the  defen- 
der were  otherwise  well  founded,  and  that  the  tithes 
of  Cortachy,  as  belonging  to  a  beneficed  clergyman, 
could  not  have  been  competently  valued, — the  consent 
implied  by  the  presence  of  the  clergyman  at  the  valua- 
tion in  question,  and  evidenced  by  his  subscription  of 
the  report,  was  sufficient  to  validate  the  proceedings, 
as  is  shown  by  the  decisions  of  the  Court,  in  processes 
of  approlmtion  of  sub- valuations  of  the  teinds  of  bene- 
ficed clergymen,  led  of  consent  prior  to  the  year  1637 : 
ConneU,  I.  492 ;  III.  500,  501,  494,  496,  497 ;  and 
that  the  purpose  of  the  Act  of  1662,  c  9^  was  not  to 
interfere  with  valuations  led  prior  to  1637,  when  tlie 
sway  of  Presbyterianism  first  commenced,  but  with 
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those  ooly  which  had  taken  place  after  that  date,  and 
before  the  restoration  of  Episcopacy.  In  answer  to 
the  argument  on  the  part  of  Uie  defender,  stated  on  the 
assumption  that  Cortachy  was  not  a  parsonage  at  the 
period  in  question,  the  pursuers  maintained  that  it  was 
contradicted  by  all  the  authentic  evidence  in  the  case, 
and  by  the  auUiority  of  Keith,  who  expressly  mention- 
ed it  in  the  list  of  parsonages  at  the  Reformation ;  and 
that  the  inference  attempted  to  be  drawn  from  the 
small  amount  of  the  stipend  at  the  date  of  the  valua- 
tion, was  no  less  unfortunate,  as  it  obviously  arose  from 
the  limited  extent  of  the  tack-duty  received  from  the 
tacksmen. 

The  third  plea  maintained  for  the  pursuer — that  it 
is  not  necessary  to  produce  the  acts  and  warrants  on 
which  the  proceedings  of  the  sub-commissioners  were 
founded,  or  to  prove  the  citation  of  all  the  parties  hav- 
ing interest:  That  the  presumption,  more  especially 
after  the  lapse  of  two  hundred  years,  is,  omne  rite  et 
solemuier  actum^  and  that  all  parties  having  interest 
were  present  and  ac^d, — ^was  not  contradicted  by  the 
defender. 

On  the  other  hand,  the  defender  maintained^  in  op- 
position to  the  first  plea  stated  for  the  pursuer — \sty 
That  in  the  month  of  June  1627,  there  was  no  law  ac- 
cording to  which  the  teinds  of  heritors  could  be  valued ; 
no  existing  authority  in  any  Court,  or  commission  to 
value  teinds,  and  no  power,  even  if  teinds  were  valued, 
to  impose  that  value  on  the  heritor  as  a  surrogaium  for 
the  drawn  teind;  there  were  no  properly  authorised 
sub-K^nmiissioners,  and  no  power  given  to  any  one  to 
name  them :  That  the  Commission  of  1627  had  relation 
solely  to  the  interest  of  the  Crown,  as  connected  with 
the  revocation  executed  by  King  Charles,  and  the  ac- 
tion of  reduction-improbation  with  which  it  was  fol- 
lowed up ;  and  the  powers  given  to  the  commissioners 
were  to  be  exercised  only'  in  transacting  with  those 
who  were  willing  to  treat  with  them :  That  while  there 
was  no  law  under  which  the  titulars  could  have  been 
compelled  to  accept  of  a  commutation  in  money  in  lieu 
of  their  right  to  the  ^a  corpora  of  tithes,  there  could 
have  been  no  rational  purpose  for  setting  on  foot  a  ge- 
neral valuation  of  teinds :    That  to  effect  such  a  vsdu- 
ation,  and  impose  it  as  a  perpetual  rule  of  settlement, 
was  a  measure  beyond  the  powers  of  the  Crown,  with- 
out the  authority  of  Parliament :     That  the  subject  to 
be  treated  of  under  the  powers  conferred  by  the  Com- 
mission in  question,  which  was  called  **  commission 
granted  by  the  King  to  treat  anent  his  revocation,*  was 
the  confinnution  of  these  grants  which  had  been  re- 
voked by  his  Majesty,  or  the  expeding  of  such  new 
titles  as  might  be  deemed  necessary  for  validating  the 
right,  upon  an  agreement,  as  the  price  of  such  conces- 
sion, for  a  reasonable  increase  of  rent,  or  a  fair  com- 
position to  the  Crown:     That  although  power  is  no 
dottbt  given  to  the  commissioners  to  divide  parishes, 
and  to  provide  for  the  repairing  and  rebuilding  of 
churches  and  the  establishment  of  schools,  there  is  not 
the  slightest  allusion  to  any  general  power  of  valuing 
teinds,  or  of  naming  sub-commissioners  for  that  pur- 
pose ;  and  that  the  only  power  of  valuing  teinds  con- 
ferred on  the  commissioners,  had  relation  to  the  terms 
on  which  they  were  to  advise  his  Majesty  in  reference 
to  the  ground  of  an  arrangement  with  those  who  should 


come  forward  to  treat  with  them  under  the  Commis* 
sion :  That  any  valuations  which  were  made  must  be 
presumed  to  have  proceeded  on  that  footing  alone; 
but  it  is  a  total  mistake  to  suppose  that  the  commis- 
sioners proceeded  with  a  general  valuation  of  teinds,  or 
with  any  valuation  that  was  to  be  legally  binding  on 
the  church,  or  on  heritors  or  titulars.  Indeed,  when  they 
at  last  attempted  to  adopt  a  plan  which  should  operate 
as  a  rule  of  settlement  between  the  conflicting  interests 
of  the  titular,  minister  and  heritor,  they  found  the  sub- 
ject so  beset  with  difficulties,  that  they  were  unable  to 
come  to  any  resolution  regarding  it,  and  ultimately  re- 
ferred the  whole  to  the  decision  of  the  King  (Connell, 
I.  234).  This  gave  rise  to  the  submissions  which 
were  dated  in  February,  and  accepted  by  his  Majesty 
on  the  14th  of  May  1628.  The  decision  in  the  case  of 
the  minister  of  Redgorton  was  wholly  inapplicable  to 
the  present  case ;  for  the  valuation  there  approved  of, 
although  said  to  have  been  made  under  the  authority 
of  the  Commission  of  1627,  bore  date  in  1635. 

2d  and  3d,  The  pursuers  have  described  the  writing 
libelled  on  as  a  proper  sub- valuation  of  the  teinds  of 
these  united  parishes,  and  to  that  extent  they  must 
maintain  and  establish  their  case,  even  supposing  that 
there  had  been  an  existing  and  competent  Commission; 
for,  unless  it  can  be  shown  to  be  a  regular  valuation  of 
teinds,  intended  and  calculated  to  form  a  permanent 
rule  of  settlement  between  the  heritors,  titulars  and 
church  respectively,  and  made  by  sub-commissioners 
duly  authorised  to  value  teinds  to  that  effect,  it  cannot 
be  entitled  to  receive  the  approbation  of  the  High 
Commission.  To  this  character  the  writing  has  no 
claim.  It  i^pears  to  be  a  general  report,  on  the  history 
and  circumstances  of  the  united  parishes,  made  with  a 
view  to  some  of  the  various  schemes  then  in  agitation 
regarding  the  state  of  the  clergy,  and  the  condition  of 
different  parishes.  It  professes  to  give  a  cumuio  rental 
of  the  whole  lands  in  the  parishes,  but,  besides,  intro- 
duces a  variety  of  details  regarding  their  history,  pa- 
tronage, and  titularity,  mortified  lands,  the  state  of 
schools,  the  relative  situation  of  the  churches,  and  other 
circumstances  never  introduced  into  a  valuation  of 
teinds.  When  the  date  of  the  psqper  is  considered, 
and  the  anomalous  nature  of  its  contents,  it  cannot  be 
regarded  as  a  document  to  which  the  approbation  of 
the  High  Commission  can  be  competently  interponed. 
The  earliest  decree  of  valuation  which  had  been  seen 
by  the  learned  author  last  cited  (Connell,  I.  317),  bears 
a  date  (the  10th  of  March  1628)  posterior  to  that  of 
the  first  submission,  and  nearly  a  year  subsequent  to 
the  date  of  this  writing. 

(2.)  The  defender  pleaded — That  if  the  parish  of 
Cortachy  was,  as  averred  by  the  pursuer  himself,  a 
parsonage,  it  followed  that  the  teinds,  as  belonging  to 
a  beneficed  clergyman,  were  not  a  legal  subject  of 
valuation.  It  appeared  to  have  been  at  all  times  the 
understanding  of  the  beneficed  clergy,  that  their  teinds 
could  not  be  subjected  to  any  process  of  valuation : 
That  the  consent  of  a  bishop  or  parson  to  such  a  pro- 
ceeding, being  matter  of  private  agreement,  could  not 
have  affected  his  successor,  or  availed  even  against  him-' 
self:  That  while  no  law  existed  for  compulsory  valu- 
ation of  their  teinds,  they  rested  secure  in  the  protec- 
tion which  their  property  enjoyed ;  but  when  the  matter 
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asramed  a  fonnidable  aspect,  they  took  care,  in  the 
submission  to  the  King,  to  guard  their  interest  by  an 
express  reservation,  which  was  incorporated  into  the 
decreet-arbitral,  and  ratified  by  Parliament :  That  this 
reservation  applied  to  the  teinds  of  beneficed  clergy- 
men, excepting  only  those  which  were  actually  set  on 
tack ;  but  this  exception  was  not  known,  and  did  not 
arise  tUl  afler  the  decreets- arbitral  in  September  1629 : 
That  the  pursuers,  when  they  found  upon  the  state- 
ment in  the  writing  in  question,  that  the  teinds  of  these 
united  parishes  were  let  in  tack,  are  endeavouring  to 
justify  their  pretended  valuation  in  1627,  in  the  firH 
place,  by  founding  on  an  exception  which  had  then  no 
existence ;  and,  secondly^  they  are  misled  by  material 
fallacies  in  the  averment  that  the  teinds  were  actually 
let  in  tick  at  the  date  of  the  apposed  valuation,  or 
that  this  f^pears  from  that  document,  which  merely 
bears  that  the  whole  stock  and  teind  were  let  for  one 
cumulo  rent :  That  the  statement  of  the  pursuers,  that 
the  stipend  modified  by  the  commission  of  platt,  at  the 
union  of  the  parishes,  was  the  minimum  which  that 
commission  was  authorised  to  modify,  and  was  paid 
proportionally  by  the  tacksmen,  made  it  obvious  that 
the  minister  could  not  hare  been  a  parson.  In  point 
of  fact,  the  church  was  dependent  on  the  bishop  of 
Brechin,  who  was  titular  of  the  teinds;   and  sup- 

tosing  the  stock  and  teinds  to  have  been  let  by  the 
enters  in  tack,  with  the  consent  of  the  titular,  as  a 
convenient  arrangement  for  the  tenant,  there  is  nothing 
to  show  that  the  bishop  was  not  to  draw  the  teinds,  or 
to  receive  them  by  a  use  of  payment  of  rental  bolls ;  in 
either  of  which  cases,  the  teinds  would  not  have  been 
legally  subject  to  valuation.  It  was  farther  stated, 
that  the  pursuers  endeavoured  to  put  a  gloss  upon  the 
terms  of  the  Statute  of  1662,  c  9>  inconsistent  with  its 
meaning,  for  it  contains  an  express  declaration,  that 
tin  the  year  1641,  none  of  the  teinds  belonging  to  be- 
neficed persons  were  valued ;  unless  by  consent  or  col- 
lusion :  That  this  is  a  clear  declaration,  that  if  the  paper 
in  question  could  be  regarded  as  a  valuation,  such 
valuation  must  have  been  brought  about  by  consent  or 
collusion,  and,  therefore,  cannot  be  available  against  a 
successor  in  the  benefice ;  and  that  the  argument,  to 
the  effect  that  the  mention  in  the  Act  of  1662  of  the 
year  1637,  restricted  the  nullity  of  the  irregular  valu- 
ations to  a  future  period,  was  quite  inconclusive ;  for 
hi  making  this  declaration,  which  had  reference  to  a 
period  of  troubles,  and  to  the  great  irregularities  then 
committed,  the  Legislature  had  no  intention  of  legalising 
prior  valuations  of  the  teinds  of  beneficed  clergymen, 
which  were  plainly  left  to  the  operation  of  the  common 
law,  stamped  widi  tl^e  character  of  having  passed  by 
consent  or  collusicMi. 

At  the  advising,  it  was  observed  by 

Lord  Juattce-  Clerk, — I  confess  I  felt  tfaia  case  attended  at 
first  with  conriderahle  difllculty.  But  after  a  careful  consider- 
atiMi  of  the  pleadings,  and  pennal  of  the  authorities,  I  have 
coBse  to  he  of^  ophuoo,  that  tibit  is  a  sub- valuation  to  which  ef« 
isci  may  be  given  by  Ihas  Court:  It  is  true  AaC,  in  the  Royal 
Commission  c£  1627,  there  are  words  and  expreastons  which  do 
not  appear  in  that  of  1629 ;  but,  nevertheless^  1  cannot  agree 
with  the  defender,  that  the  commissioners  appointed  under  the 
first  of  these  documents  had  not  the  power  given  them  to  value 
tcifids,  for  the  tenor  of  the  Commission  admits  of  that  construc- 
tiMi;  and  the  nnnitts  of  the  Commissioa  in  1#27,  cited  in  Sir 


John  Connell*«  work,  show  that  sach  a  power  was  actually  ex- 
erased  there,  with  regard  to  the  presumption  maintained  to 
exist  against  the  writing  tbundcd  on,  that  it  is  of  a  date  too 
oafly  to  bekmg  t&asub-vohiatioBM  imder competent  authority; 
and  the  statement  made  by  Sis  John  OonncU,  that  the  earliest 
sub-valuation  he  hod  seen  was  doted  in  March  1626.  It  is 
laid  down  by  Sir  John  ConneO,  that  there  are  valuatioos  extant, 
which  were  led  in  1628 ;  and  that  between  the  commencement  of 
the  sittings  of  the  Commission,  September  1639,  a  number  of 
valaations  were  made,  and  that  tbk  appears  from  the  ounutes 
of  the  coosmisaioaers  and  the  valostions  themselves,  sosae  of 
which  are  yet  ia  existence,  though  many  have  been  lost.  I 
must  therefore  observe,  that  it  is  adsutted  on  all  hands,  that, 
prior  to  February  162^,  when  the  second  Commission  bears 
date,  it  is  indisputable  that  a  number  of  valuations  were  led,  of 
which,  no  doubt,  a  great  many  have  been  lost,  and  these,  it  is 
very  plain,  could  have  proeeeded  aiider  no  other  authority  bat 
that  of  the  CooBnissiott  of  1627.  Now,  as  the  <iaestioa  is  re- 
duced to  this,  whether  a  sub-valoation,  led  under  the  Cooaniis- 
sion  of  1627,  is  capable  of  being  approved,  I  eoniSMa  I  think  it 
is  too  late  to  maintain  the  negative ;  for  I  find  a  case  referred  to 
in  the  pleadings,  which  was  decided  by  Lord  Moncreiff,  whose 
judgment  was  adopted  by  your  Lordships,  in  a  valuation  of  cer- 
tain huidb  in  the  parish  of  Redgorton,  .to  the  efket  that  your 
Lordships  may  competently  approve  of  such  a  valuation.  The 
law  laid  down  by  his  Loidship  in  Us  note,  is,  to  my  mind,  per- 
fecily  sound,  and  it  has  been  supported  by  this  Court.  It  has 
been  said  that  the  authenticity  of  this  old  document,  as  a  vola- 
adon,  is  doubtful,  on  account  of  the  extraneous  particulars  con- 
toined  in  it.  1  eensider  that  cfrcumstsnce  of  no  importance.  It 
U  reBBorkiMy  door  for  the  period  when  it  was  written  ;  and  as 
these  matters,  Ibreign  to  the  us«d  style  of  vohmtioas,  were 
justified  by  the  terms  of  the  Commission  of  1627,  their  oeeur- 
rence  is  a  strong  argument  in  &vour  of  the  genuineness  of  the 
writing. 

Lord  PrentUnt. — I  concur  in  the  opinion  delivered.  This 
Commission  was  issued  with  a  view  ta secure  a  fHendly  footing 
with  the  people,  and  it  was  therefore  natural  to  inform  the 
King  of  die  whole  drcnmstances  of  the  parish.  It  was  object- 
ed, that  the  document  contained  a  vokmlioB  of  the  stock  and 
teind  in  cumulo ;  and  from  this  it  was  argued,  that  it  coold  not 
have  been  intended  to  be  a  valuation  of  teinds.  But  nothing 
is  more  easy  than  to  deduce  the  amount  of  teind  from  the  sums 
stated  in  it.  As  soon  as  the  rote  of  teind  was  ^xed,  a  simple 
cslcoUdon  was  sufficient  to  ascertain  ^ts  amount. 

Xorif  Balffrmy, — I  had  at  first  conaidacaUe  diAcuUy,  but  it 
has  been  removed  by  the  dear  opinion  of  the  Lord  Justioe- 
Clerk. 

The  other  Judges  concurring^  the  Court  unani* 
mously 

**  find,  that  the  wfkiqg  fbondcd  on  as  a  nteation  by  the  sob- 
oommissioners,  is  a  document  which  might,  if  not  barred  by  de» 
reliction,  be  appro  ven  by  this  Court  as  a  valuation  of  the  teinds : 
But  before  answer  in  dus  case,  remit  to  the  Lord  Ordinary  to 
hear  parties  on  the  subject  of  dereliction,  and  to  proceed  in  the 
cause  OS  he  shaH  think  M,  and  to  report." 

Act.  Keay,  James  Miller ;  John  Yule,  W.S.,  Agemt, — Alt, 
Dean  of  Faculty  (Hope),  Buchanan;  James  Bnrness,  S.S.C, 
A§fent.^Teind  Clark,^Q.D,¥.^ 

Sih  December  1836. 
Sbcond  DivHioif CJ.D.Hp) 

No.  74L — JoHH    Bain    and    Otkbr^  PurmerSf  cu 
Wai«T£B  M^Fablaiib  and  OrBSB%  Di^mders, 

Poors'  Rates^-Fiiendly  Sodety^AU,  1.  7%ai  the  Bakers* 
Societif  of  PakUf  not  bevi^  m  regular  ftiemdhf  aoeiety^^  nor 
a  purebf  charitable  inetitution  for  the  ruiefof  their  indigent 
and  decayed  mtmberM^  is  liable  to  payment  ^poor$*  ratea*  2. 
That  in  calaUating  the  aMeeumentfor  that  pmrfoee^  the  Society 
are  onbf  liable  to  contribution  in  to  far  ae  tkere  are  rente  or 
ffiifiU  tteerwhtg  from  their  property  or  trade,  over  ami  above 
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the  unud  aUowancei  granted  to  poor  and  agtd  mtmbers,  aind 
divisihU  among  the  membert^  or  applicable  to  the  purposes  of 
the  Socieig  general^. 

The  Baken'  Society  of  Paisley  was  instituted  in  the 
year  1777>  by  a  charter  from  the  Magistrates,  cobfirm- 
ing  a  mutual  agreement  among  the-  members  of  the 
trade.  The  caiites  and  objects  of  the  formation  of  the 
Society  are  thus  set  forth  in  the  charter ; 

**  That  u  to  say,  the  nad  persons  subscribing,  bakers,  btir- 
|Fes»e9,  and  inhabitants  within  the  said  burgh,  considering  that 
in  all  incorpormtioos  there  are  indigent  and  necessitous  persons, 
that  are  without  means  wherewitb  to  supply  their  outward  ne- 
re«Aity;  and  oonsidering  that  the  nost  proper  and  effeetual 
means  for  supplying  such  indigent  persons,  and  preTenting  ^e 
increase  of  their  WMDher,  is  by  persons  of  one  craft  entering 
into  one  society  and  eellecciag  a  eoDinoa  p«rae,  whereby  poor 
and  indigect  children  of  any  person  hereto  aubscrihing  nuiy  be 
broMght  «p  to  acnrioe  or  trade,  aa  their  sex,  age,  or  inelinatioR 
»hall  lead  them,  and  as  shall  be  most  proper  and  advantageous 
lor  them,  by  the  repre^eolntives  of  said  craft,  and  the  aged, 
poor,  and  iodigeiit  persons  may  be  aupplied  aa  their  need  shall 
require,  have  therefore,  and  lor  preventing  several  abuses  in  the 
said  tnsde,  eonforai  to  the  aeveral  laodable  acts  vade  er  to  be 
made  by  the  said  Magistmtea  and  Cotmeil  in  their  4sifomn, 
entered  and  bound  Chensatvei^  and  herciby  enter  and  bind  them- 
selves in  one  aoaety." 

The  charter  then  proceeds  to  take  the  members 
bound  to  make  oertain  quarterly  jpayments  <<  for  the 
common  use  and  reUef  of  the  poor  of  the  said  tade, 
and  other  necessary  uses  thereto  belonging ;"  and  it 
authorises  certain  entry*moneys  and  fines,  which  are 
all  provided  to  be  paid  to  the  eoUeotor  '<  for  the  uses 
foresaid." 

In  the  year  1808,  the  Society  resolved  to  erect  a 
miH  for  grinding  wheat  for  themselves  and  the  pubUc« 
For  this  purpose  they  accpiired  a  piece  of  ground  and 
built  a  mill,  to  defray  the  expense  of  which  they  were 
obliged  to  Imntow  a  eonsideraMe  earn  of  money.  Most 
of  the  members  came  under  an  express  obligation 

'*  to  grind  at  the  profiosad  oall  the  whole  of  die  wheat  they  had 
to  grind,  as  aoea  m  At  a«li  should  ha  erected,  and  to  pay  a 
fate  |ier  hott  lor  — ifatlmiiig  the  nme  into  fknuit,  each  rate 
beiag  to  cover  the  capeaae  of  iifAolding  the  mill,  and  all  Paiges 
thereaneai.  and  alao  the  ioCeraet  of  money  adveaeed  by  the 
Society,  and  of  any  debt  that  might  be  cootfactied  ia  the  Society's 
name,  and  whatever  profit  might  appear  at  the  yearly  balance, 
after  supporting  the  poor  members,"  was  by  the  minute  of 
obligation  appointed  to  be  applied  *'  to  the  nse  of  the  Society.** 

The  management  of  the  null  was  intrusted  to  a  oom- 
mittee  of  the  Soeietjf  and  millers  and  other  servants 
and  carters  were  employed  by  them,  some  of  whom  re- 
sided within  the  premises. 

In  1825»  a  more  improv'ed  body  of  regulations  was 
adopted  by  the  Society,  and  confirmed  by  the  Justices 
of  the  Peace  of  Renfrewahire,  by  a  deliverance  of  date 
21st  July  1826.  After  the  erection  of  the  mill,  a  share 
of  the  poors'  rates  of  Paisley,  which  is  a  royal  buigh, 
was  allocated  upon  the  Society,  and  a  rate  was  paid  by 
them  from  1810  to  1822.  From  1822  to  1831,  no 
rate  was  levied  on  them,  owing,  as  was  alleged  by  the 
defenders,  to  the  infiuenoe  of  the  then  treasurer  of  the 
Society,  who  was  appotated  one  of  the  stentmasters  ia 
1822,  «iid  latterly  became  one  of  the  bailies,  and  ulti- 
mately Provost  of  the  biu^.  But  the  Society  were 
assessed  fi>r  the  year  from  Whitsunday  1831  to  Whit- 
sunday lS32y  IQ  the  amooQt  of  £6,  which  was  paid 


under  a  decree  obtained  against  them  by  the  defender, 
M'Fariane,  before  the  Sherirs  Small  Debt  Court. 

The  assessment  having  been  repeated  in  the  follow- 
ing year,  the  Society  raised  an  action  of  declarator, 
reduction  and  repetition,  against  the  collector  of  poors' 
rates,  the  stentmasters,  and  the  Magistrates  and  Town 
Council  of  Paisley,  concluding,  inter  alioj  that  they, 

"  beini:  a  fHendiy  aodety  in  terms  of  the  Acts  of  Parliament 
thereanent,  and  the  whole  free  funds  of  the  said  Society  being 
applied  towards  the  support  of  the  decayed  brethren,  indigent 
and  sick  members  of  the  said  Society,  their  widows  and  chil- 
dren/' ought  not  to  be  subjected  to  poors'  rates. 

Tlie  defenders  denied  that  the  Society  was  instituted 
so  as  to  be  entitled  to  the  privileges  of  friendly  socie- 
ties, or  even  that  it  was  of  a  purely  charitable  nature, 
and  maintained  that,  on  the  contrary,  the  mill  was  car- 
ried on  by  them  as  a  ^source  of  profit  to  the  whole 
members. 

The  Lord  Ordinary  ordered  cases,  which  were  re- 
ported to  the  Court. 

The  pursuers  pleaded — 1  •  The  assessment  for  poors' 
rates  in  royal  burghs  being  imposed  on  the  inhabitants 
according  to  their  means  and  substance,  it  is  illegal, 
under  such  an  assessment,  to  rate  societies  as  distinct 
persons,  especially  where  the  individual  members  are 
sraarately  rated  on  their  respective  means  and  substance. 
Tnis  is  independently  of  the  objects  of  such  societies, 
and  is  applicable  to  all  associations.  It  may  be  unob- 
jectionable in  landward  parishes,  where  heritors  are 
liable  as  such  in  poors'  rates,  to  assess  a  society  in  that 
character.  But  this  cannot  apply  to  burghs  where  the 
assessment  is  personal,  and  upon  the  inhabitants.  The 
members  of  societies  being  rated  individually,  accord- 
i]]g  to  their  whole  means  and  substance,  would  be  ex- 
posed to  a  double  assessment,  if  the  societies  to  which 
they  belonged  were  to  be  assessed  in  respect  of  the 
profits  of  each,  whidi  have  been  already  taken  into 
calculation  in  the  individual  rating.  2.  But  at  all 
events,  it  is  incompetent  to  rate  under  such  assessment 
friendly  societies  or  others,  whose  funds  are  devoted 
to  the  support  of  their  poor  members.  *  The  aasessment 
is  not  territorial,  or  on  property ;  but  every  man  ia 
bound  to  support  the  poor  according  to  his  means. 
Hence  it  is  not  enough  to  point  out  the  existence  of 
certain  property,  in  order  to  warrant  an  assessment ; 
that  prop^ty  must  constitute  wealth  in  the  parties 
holding  it  applicable  to  their  own  puiposes.  The  pur- 
suers' Society  have  no  such  beneficial  interest  in  their 
property.  They  are  substantially  the  mere  trustees 
for  behoof  of  their  poor  members,  who  are  the  real 
proprietors,  and  hold  their  funds  for  the  same  or  simi« 
lar  objects  to  which  the  poors'  rates  are  by  law  appli- 
cable. It  can  never  be  aiaiiitaiiied  that  the  poor  are 
themselves  liable  in  these  rates ;  and  if  this  burden 
could  not  be  imposed  on  the  poor  directly,  neither  can 
it  on  a  society,  whose  whole  firee  funds  are  applied  to 
the  support  of  the  poor.  3.  Although  it  is  not  neces- 
sary for  the  pursuers,  to  entitle  them  to  exemption  from 
poors'  rates,  that  they  should  be  able  to  bring  them* 
selves  Within  the  provisions*  of  the  friendly  society 
acts,  they  have  done  so,  in  as  much  as  these  acts  are 
not  inapplicable,  merely  because  the  funds  of  the 
Society  are  derived  from  the  profits  of  a  mill,  as  well 
as  from  the  contributions  of  the  members ;  and  the 
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period  for  conformitig  to  the  10th  Geo.  IV.  c.  56,  is 
extended  indefinitely  by  the  4th  and  5th  Will.  IV. 
c.  40. 

The  defenders  pleaded — 1.  Neither  according  to  the 
spirit  nor  the  terms  of  the  Statutes  rektive  to  the  poor, 
do  the  pursuers  enjoy  any  exemption  from  the  assess- 
ment. These  Statutes  embrace  every  spebies  of  pro- 
perty, and  every  description  of  persons,  and  this  has 
been  the  construction  put  upon  them  by  decisions. 
Whatever  be  the  nature  of  the  property,  and  in  what- 
ever manner  it  is  held,  whetlier  by  one  individual  or 
by  a  plurality  jointly,  the  liability  attaches.  Neither 
is  it  of  any  importance  whether  the  holders  of  such 
property  apply  the  profits  thereof  to  their  own  uses,  or 
bestow  them  totally  or  partially  on  others.  Neither 
can  they  by  any  private  arrangement,  for  the  purpose 
of  providing  for  their  own  poor  friends  or  associates, 
interrupt  the  operation  of  the  general  system  of  poor 
laws.  2.  The  pursuers  are  not  a  friendly  society  in 
terms  of  the  Statutes ;  their  funds  are  not  raised  by 
voluntary  subscriptions,  but  by  specific  sums  of  entry- 
money,  and  the  profits  derived  from  their  trade  as 
manufacturers  of  flour.  Besides,  they  have  not  com- 
plied with  10th  Geo.  IV.  c.  56,  §  40,  as  to  the  period 
of  enrollment  3.  The  funds  of  the  pursuers'  Society 
are  not  appropriated  exclusively  to  their  own  poor,  but 
made  a  source  of  profit  to  the  whole  members ;  but 
even  if  they  were,  this  would  not  afford  a  relevant 
ground  of  exemption  from  poors'  rates. 

On  advising. 

Lord  Jusiice-  Clerk The  question  for  ui  to  decide  is,  whe- 
ther this  Society  ought  to  be  viewed  as  a  charitable,  or  as  a 
mixed  society.  I  think  it  cannot  be  viewed  as  strictly  a  charit- 
able society.  They  make  profit  from  their  miU,  and  therewith 
have  discharged  debts.;  and  if  the  funds  increase,  they  may 
actually  divide  profits.  I  cannot,  therefore,  view  this  as  form- 
ing a  proper  exception  from  the  general  rule.  I  feel  a  difficulty 
as  to  whether  any  usage  can  go  in  the  &ce  of  the  right  of 
assessment  by  the  law  of  the  land ;  but  that  is  not  the  question 
here. 

Lord  Meadowhank  was  of  the  same  opinion. 

Lord  Glenlee, — The  very  articles  of  the  Society  prove  that 
this  is  not  stricdy  a  diaritable  society.  The  profit  which  might 
appear  at  the  yearly  balance  was  to  be  applied  to  the  use  of  the 
Society.  Now,  here  the  profit  has  actually  been  appropriated 
to  the  payment  of  debts.  The  rate  at  which  they  ought  to  be 
taxed  is  not  before  us ;  for  I  think  the  only  question  is,  whether 
they  are  liable  at  aU  ;  and  in  that  I  concur  with  your  Lordship. 

lA)rd  Medwjfn. — If  this  had  been  a  society  originally  to  make 
profit,  and  the  charity  engrafted  on  it,  I  would  concur ;  but  in 
the  circumstances,  I  have  a  difficulty.  This  Society  appears  to 
me  to  have  made  no  profits  beyond  their  expenses  as  yet,  and 
other  incorporations  in  similar  circumstances  seem  to  be  exempt. 
This  Society's  funds  are  dravm,  not  from  actual  payment  from 
the  pockets  of  members,  but  they  pay  by  having  their  grain 
manufiMCtured  at  their  mill ;  and  I  can  see  no  difference  in  prin- 
ciple caused  by  that.  It  is  the  same  as  pajrment  for  charitable 
purposes.  Then,  as  to  paying  debt,  that  is  just  their  money  re- 
turning to  their  pockets  af^  the  charity  is  supplied,  and  a  di- 
vision of  funds  would  be  the  same.  J,  therefore,  cannot  think 
that  this  is  a  proper  case  for  assessment  for  the  poor,  as  this  is  a 
Society  to  support  the  poor,  and  thereby  keep  them  from  need- 
ing other  aid. 

Lord  Justice'  Clerk. — Parties  will  be  heard  as  to  the  qwmium 
of  liability. 

Lord  Glenlee. — We  repel  a  particular  plea,  that  this  Society 
is  not  liable  to  be  assessed. 

Their  Lordships  pronounced  the  following  4nterloca- 
tor: 


"  Find  that  it  has  not  been  sufficiently  established  that  the 
Bakers'  Society  of  Paisley  can  be  viewed  either  as  a  regular 
friendly  society,  or  a  purdy  charitable  institution,  the  funds  of 
which  are  in  no  respect  liable  to  contribution  for  the  main- 
tenance of  the  poor :  Find  that  in  so  fitf  as  there  are  rents  or 
profits  accruing  from  the  miU  or  other  property  or  trade  belong- 
ing to  the  said  Society,  over  and  above  the  usual  allowaoees 
granted  to  poor  and  aged  members,  and  divisible  among  the 
members,  or  applicable  to  the  purposes  of  the  Society  generally, 
such  rents  and  profits  are  liable  to  be  taken  into  computation, 
and  assessed  for  the  maintenance  of  the  poor  of  Paisley,  in 
terms  of  law :  Find  no  expenses  due ;  and  with  these  findings, 
remit  to  the  Lord  Ordinary  to  proceed  accordingly.** 

Pursuers'  Authorities (1.)  1579,  c  74.  Buchanan  v.  Par- 
ker ;  5  S.  and  D.  890.  (2.)  Officers  of  Ordnance  v.  H.  and  K. 
S.  of  North  Leith,  14th  June  1825;  4  S.  and  D.  89.  Heritors 
and  Kirk  Session  of  Leith  o.  Magistrates  of  Edinburgh,  1 2th 
November  1833 ;  Dunlop's  Parochial  Law,  2d  Edit.  p.  290. 
Rex  V.  Occupiers  of  St  Luke's  Hospital;  2  Burr.  1053.  Bex 
V.  WatU;  Caldrest,  358. 

Defenders'  Authorities.-^Stair,  IL  1,  6 ;  B^ackstone,  B.  L 
c  1 ;  Monypenny  on  Poor  Laws,  p.  188 ;  1579,  c  74 ;  1672,  c 
18;  ProcUmadon,  29th  August  1698.  Pariah  of  Invcresk  v. 
Biagistrates  of  Musselburgh,  28th  Biay  1794;  Diet.  10,185. 
Lawrie  v.  Dreghom,  2d  December  1797;  Diet  10,567 ;  Dun- 
lop's Parochial  Law,  2d  Edit.  pp.  386,  890;  Petersdorff  voec 
Poor,  pp.  460,  464,  476,  Note ;  Hutchison,  II.  37.  Gammel 
and  Cochrane  v.  Manson ;  Dunlop,  p.  898. 

Lord  Ordinary,  Cockbum Act.  Dean  of  Faculty  (Hope), 

D.  M'Neill,  Dunlop;  Maclean  and  Giffen,  W.S.,  Agemte AU, 

Rtttherfrird,    Shaw;    Alexander    Nairn,    S.S.C.    AoaU. — 
fJ.D.M.]. 


%ih  December  \%2S. 
Second  Division. — (J.D.M.) 

No.  75. — Patrick  Martik,  Advocator^  v.  Patrick 
Hunter  Thoms  and  Others,  his  Trustees,  Re- 
spondents* 

Trust — Arbitration — Accounting — A  partif  having  granted  c 
tnut  conveyance  of  his  estate  for  behoof  of  creditors^  with  power 
to  the  trustees  to  submit  to  arbitration  aU  disputes  and  differ^ 
enees  in  the  execution  of  the  trust ;  and  the  trustees  having  e»- 
tered  into  a  submission  with  the  creditors,  in  whkh  the  arbiter 
had  prepared  certain  findings^  and  afterwards  pronommced  a 
decree^arbitral —  Circumstances  in  which  held,  that  the  truster 
was  not  entitled  to  caU  the  trustees  to  account,  and  that  he  had 
no  interest  in  doing  so. 

In  1819>  the  Advocator  having  become  insolvent^ 
granted  a  trust-disposition  for  behoof  of  his  creditors, 
in  favour  of  the  defenders,  two  to  be  a  quorum.  The 
trustees  entered  upon  the  management  of  the  trust 
under  the  deed,  which  made  provision  for  the  same 
benefit  to  the  advocator  in  regard  to  a  discSharge,  as  he 
would  have  got  under  a  sequestration  of  his  estate,  if 
the  creditors  acceded  to  the  trust.  It  farther  contained 
a  provision,  that  the  trustees  should  be  obliged  to  do 
no  diligence  otherwise  than  they  should  think  fit,  and 
that  they  should  not  be  liable  in  soUdum^  nor  for  any 
omissions  or  neglect  of  diligence  of  any  kind,  but  each 
only  for  his  own  actual  intromissions, 

"  with  power  to  my  said  trustees,  or  their  qaorum,  &&,  to 
compound,  transact,  and  agree,  and  to  submit  and  refer  to  arbi- 
tration, all  questions,  disputes,  and  difierenoes  that  may  arise 
between  them  and  him,  and  any  other  person  or  persons,  tcwch- 
ing  the  execution  of  Uiis  trust-right,  or  any  other  matter  or 
thmg  relating  thereto,  and  generally  all  dilutes  and  difierences 
already  existing,  or  which  may  exist  betwixt  me  and  any  other 
person  relative  to  my  estate  and  effects  hereby  conveyed,  or 
which  may  be  in  any  respect  connected  thcLBwith." 


1836.] 


IN  THE  COURT  OF  SESSION,  Ac. 
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The  advocator's  creditors  acceded  to  this  trust. 

In  1829y  several  disputes  at  law  having  been  stirred 
up  by  one  of  the  advocator's  creditors,  a  public  meet- 
ing of  them  wa^  called,  Avhen  it  was  agreed  to  refer  the 
whole  question,  disputes  and  differences,  regarding  the 
trust  affairs,  to  Mr  John  M*Nicoll,  then  accountant  in 
Dundee,  **  with  power  to  him  to  fix  and  ascertain  the 
fund  of  division  among  the  creditors,  and  make  up  a 
scheme  of  division  thereof,  and  to  decide  and  determine 
generally  as  to  every  matter  that  may  be  necessary  for 
die  final  winding  up  of  the  estate.**  Mr  M'NicoU  ac- 
cepted of  the  office  of  arbiter,  and  all  parties  lodged 
their  claims  under  it.  The  advocator's  agent  in  this 
case  was  agent,  during  the  whole  course  of  the  sub- 
mission, for  certain  objecting  creditors.  He  drew  the 
pleadings  for  them:  he  also  had  framed  the  submission. 
The  trustees  lodged  their  whole  intromisuons  and  ac- 
counts with  the  arbiter.  Objections  were  stated,  and 
all  questions  were  discussed  and  explained*  before  the 
arbiter,  who  considered  them  all,  and  issued  notes 
upon  them.  He  made  up  a  state,  ascertaining  the  in- 
tromissions of  the  defenders,  whose  whole  accounts 
and  intromissions  settled  the  divisible  fund  at  £298. 
78.  6d.  A  scheme  of  division  of  that  fund  among 
all  the  creditors,  and  showing  the  several  dividends, 
was  comprehended  in  the  state,  and  the  dividends 
were  ordered  to  be  paid  by  the  subsequent  decreet- 
arbitral.  This  state  was  shown  to  the  advocator, 
who  wrote  on  it  the  following  doquet : — <<  Approved 
of  the  foregoing  state.  Pat.  Martin,  HawickhiU^ 
2\st  September  1833."  In  consequence  of  the  state 
and  decreet-arbitral,  the  respondent,  Mr  Thoms,  on 
30th  September,  proceeded  to  pay  the  dividends  as 
fixed  by  the  arbiter.  The  discharge  contained  a  com- 
plete exoneration,  by  the  creditors  subscribing  it,  of 
all  the  respondent's  actings  and  intromissions.  Mr 
Thoms,  after  the  period  had  expired  for  his  paying  the 
dividends,  consigned  the  unpaid  balances.  The  rank- 
ings on  the  estate,  as  fixed  by  the  arbiter,  amounted 
to  £4946.  9«  10.,  and  3s.  2d.  per  pound  was  only  paid 
on  them,  or  £812.  17.  6^*9  leaving  due  a  sum  of  £4133. 
128.  %i. 

After  the  arbiter  had  issued  the  notes  for  his  findings 
under  the  submission,  the  advocator  raised  an  action 
of  count  and  reckoning  against  the  respondents,  before 
the  Bailies  of  Dundee,  concluding  alternately  for  count 
and  reckoning,  or  for  pa3anent  of  a  sum  of  £2000,  and 
also  for  certain  personal  decernitures.  The  Bailies  as- 
soilzied the  respondents,  and  found  them  entitled  to 
expenses.  The  present  advocation  was  then  brought, 
in  which  it  was  maintained — 1.  That  in  every  case  of 
a  private  trust  for  payment  of  debts,  it  was  implied  in 
the  nature  of  the  trust,  that  the  trustee  should  be  account- 
able to  the  truster  as  well  as  to  the  creditors,  for  his 
intromissions  and  management,  and  that  he  should  be 
bound  to  pay  over  to  the  truster  the  overplus  of  the 
trust-funds,  after  satisfying  debts.  2.  That  every  such 
trustee  was  bound  to  strict  diligence,  and  responsible 
for  all  loss  occasioned  by  his  omissions  and  gross  negli- 
gence. 3.  That  a  power  given  to  such  a  trustee  to 
submit  to  arbitration  questions  with  other  parties  in 
which  the  estate  was  concerned,  did  not  legally  imply 
any  power  to  submit  to  arbitration  the  extent  of  his 
own  intromisiions  or  liabilities,  to  the  effect  of  ex- 


cluding the  truster  from  demanding  that  the  trusted 
should  account  to  him  for  his  intromissions,  and  pay 
to  him  the  overplus  funds.  4.  That  no  decreet-arbitral, 
pronounced  in  such  a  submission  to  which  the  truster 
was  not  a  party,  could  bar  the  latter  from  his  right  of 
otherwise  bringing  the  trustee  to  account. 

The  respondents  pleaded, — The  advocator  having 
granted  a  trust  conveyance  in  favour  of  the  respon- 
dents for  behoof  of  his  creditors,  and  given  them  there- 
by power  to  submit  to  arbitration  all  disputes  and 
differences  in  the  execution  of  the  trust,  and  the  re- 
spondents having,  in  consequence  of  that  power,  and 
agreeably  to  a  resolution  of  a  general  meeting  of  the 
advocator's  creditors,  entered  into  a  submission  with  all 
his  creditors  of  all  claims  and  differences  to  Mr  M^Nicoll, 
who  was  thereby  empowered  to  make  up  a  final  state 
of  ranking,  and  fix  the  fund  of  division ;  the  action  of 
count  and  reckoning  was  incompetent,  and  the  estate 
must  be  wound  up  under  the  submission,  which  must 
be  final  and  binding  upon  all  parties.  The  advocator 
has  no  interest  to  pursue  this  action,  in  respect  that  the 
funds  all  belong  to  his  creditors,  and  there  will  not  be 
full  payment  to  them.  In  the  circumstances  stated 
upon  the  record,  there  are  no  grounds  whatever  for  any 
of  the  conclusions  of  the  libel,  and  more  particularly, 
the  respondent  is  not  bound  to  hold  further  count  and 
reckoning  with  the  advocator,  in  respect  that,  he  has  al- 
ready fully  accounted  $  and  he  is  not  liable  in  the  peti- 
tory conclusions  of  the  action,  in  respect  that  he  is 
not  to  any  extent  indebted  to  the  advocator. 

The  following  interlocutor  of  the  Lord  Ordinary 
fully  embraces  the  whole  details  of  the  case. 

"  \5th  December  1835. — The  Lord  Ordinary  having  resumed 
consideration  of  the  debate,  with  the  closed  record,  productions 
and  whole  process,  advocates  the  cause ;  and,  Primo,  In  respect 
that  the  summons  in  the  Inferior  Court  does  not  substantially 
conclude  for  'more  than  the  sum  of  £2000,  and  that  the  whole 
funds,  as  specified  in  detail  on  the  record,  for  which  it  is  alleged 
that  the  defenders  were  bound  to  account,  amount  only  to 
£3472,  of  which  £800  and  upwards  have  confessedly  been  dis- 
tributed among  the  creditors,  while  the  balance  of  the  pursuer's 
debts,  still  remaining  unpaid,  considerably  exceeds  £4000  of 
principal,  with  interest  from  1829,  or  a  still  earlier  period: 
Finds  that,  even  upon  his  own  statement,  there  can  be  no  sur- 
plus or  reversion  for  the  pursuer,  after  paying  his  said  debts  i 
and  that,  having  stated  distinctly  in  his  summons,  that  whatever 
he  may  recover  in  the  present  action  must  be  applied,  in  the 
first  place,  for  the  full  payment  of  his  said  debts,  he  has  no  in- 
terest to  insist  in  this  action,  except  for  behoof  and  on  account 
of  his  said  creditors :  Finds,  2do,  That  none  of  the  said  credi- 
tors concur,  or  have  made  appearance  in  the  acdon,  or  been  in 
any  way  made  parties  thereto  by  the  pursuer ;  and  that  it  is  not 
denied  that  they  are  bound  and  concluded  by  the  decreet- 
arbitral,  which  none  of  them  have  attempted  to  challenge,  And 
under  which  they  have  taken  payment  of  final  dividends,  and 
discharged  and  exonerated  the  defenders :  Finds,  3tio,  That  the 
trust-deed,  which  is  evidently  framed  on  the  assumption  that 
the  granter  was  utterly  insolvent,  and  stipulates,  accordingly, 
that  he  shall  have  all  the  benefit  of  a  proceedin'g  under  a  statu- 
tory sequestration,  and  even  that  he  diall  be  entitled  to  a  final 
discharge,  upon  a  smaller  concurrence  of  creditors  than  is  re- 
qidred  in  such  a  sequestration,  not  ordy  conveys  his  whole  pro- 
perty to  the  trustees,  and  totally  divests  himself  in  their  fiivour, 
for  behoof  of  his  creditors,  but  contains  a  specific  power  to  the 
said  tnistees  *  to  transact,  compound,  and  submit  to  arbitra- 
tion, all  questions  and  differences*  that  may  arise  in  the  course 
of  their  management, — and  that  '  any  decreet-arbitral  following 
on  such  submission,  shall  be  valid  and  sufficient  to  all  intents' 
and  purposes  whatsoever :'  Finds,  4to,  That  it  is  not  denied  that 
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the  pursuer  was  fiilly  aware  of  his  trustees  having  entered  into 
this  submission,  and  generally  of  the  proceedings  under  it,  and 
that  it  is  admitted  Tcondescendenoe,  Art.  12),  that  when  ap- 
plied to  by  the  creditors,  or  others,  he  gave  what  information 
was  required,  with  a  view  to  tho^e  proceedings,  and  after  a 
state  had  been  prepared  by  the  arbiter,  in  order  to  a  final  diri* 
dend,  he  did  attest  and  approve  of  the  said  state,  by  affinog 
and  subscribing  a  doquet  thereto,  ou  the  21st  of  September 
1833, — having  been  previously  informed  that  his  subscription 
was  required  to  enable  the  creditors  to  receive  such  dividend : 
Finds,  5fb,  That  it  appears  from  the  documents  and  proceedings 
in  process,  and  is  not  denied,  that  the  deed  of  submission  was 
framed  by  Mr  W.  Allen  Flowerdew,  who  acted  for  the  credi- 
tors throi^oat  the  proceedings  before  the  arbitet«  and  there 
maintained  for  their  behoof,  the  very  same  dsims  and  objections 
which  are  now  in^sted  in  by  the  pursuer  in  this  action ;  and 
that  this  action  was  instituted  by  the  said  W.  Allen  Flower- 
dew,  as  agent  for  the  pursuer,  before  the  decreet-arbitral  was 
pronounced,  but  after  the  arbiter  had  issued  notes  of  his  opinion ; 
and  that  the  said  action  was  managed  and  conducted  till  its  final 
issue  in  the  Inferior  Court  entirely  by  the  same  person :  Finds, 
6to,  That  it  is  not  specifically  denied  on  the  record  of  this  ac* 
tion,  and  is  clearly  proved  by  the  states  and  proceediivs  in  the 
submission,  as  compared  with  that  record,  that  the  wh^e  of  the 
points  embiraced  in  this  action  were  fully  discussed  and  consi- 
dered in  these  proceedings,  and  finally  disposed  of  by  the  arbiter 
after  very  aniions  and  voiuBinous  pleadings  prepared  by  the 
said  W.  Allen  Flowefdew  on  behalf  d  the  creditors :  Finds,  7to, 
That  though  one  of  the  leading  grounds  of  complaint  by  the  pur- 
suer in  this  action  is  (Cond.  Art.  8),  that  thj  defenders  allowed 
unjust  and  unvouched  claims  to  be  ranked  on  his  estate  by  the 
arbiter,  to  the  extent  of  upwards  of  £1800,  he  has  brought  no 
reduction  of  the  decreet-arbitral,  which,  in  this  respect,  and  in 
every  thing  touching  the  ranking  or  ckims  of  the  creditors,  is 
binding  upon  the  pursuer  as  fully  as  on  the  crediton  and  the 
trustees,  by  whom  he  was  represented,  and  who  were  specially 
authorised  to  enter  into  submissions  on  his  account,  atid  to  bind 
him  by  such  decreets :  Finds,  Svo,  That  even  assuming  that  the 
said  decreet-arbitral  could  not  be  founded  on  as  a  proper  re$ 
judicata,  in  bar  of  the  pursuer's  other  claims  in  the  present  ac- 
tion, it  is  yet  not  eonpeient  for  him,  who  has  no  personal  in- 
terest in  the  success  of  these  elaims,  and  professes  to  maintain 
them  only  in  order  to  get  fiill  (or  better)  payment  for  his  credi- 
tors, thus  to  obtain  a  re-hearing  or  new  trial  for  the  said  creditors, 
after  their  interests  have  been  ftifly  discussed  in  their  own 
naases  in  the  submission,  and  finally  disposed  of  by  a  decreet- 
arbitral,  under  which  they  have  setded  with  and  discharged  die 
defenders,  and  which  they  do  not  seek  to  impugn.  9ao,  Finds 
that  the  said  decreet-arbitral  having  been  thus  acquiesced  in  by 
all  the  parties  to  the  suboussion,  and  carried  into  complete  exe- 
cution by  payment  to  the  creditors  of  their  final  dividends  from 
the  estate,  and  by  the  dischai^ge  and  exoneration  of  the  trustees, 
cannot  now  i>e  disregarded  or  held  as  a  nullity  by  the  pursuer 
on  the  ground  of  any  want  of  timeous  prorogations,  or  any  other 
infermality ;  the  presumption  being,  that  any  such  informidities 
as  may  have  existed  were  passed  from,  and  the  ultimate  pro- 
ceedings homologated  by  the  only  puties  entitled  to  object ; 
and  therefore,  and  on  the  whole  matter,  sustains  the  defences 
maintained  by  the  respondents  in  the  advocation,  assoilzies  them 
ftam  all  the  conclusions  of  the  complainer's  originol  action,  and 
decerns :  Finds  the  said  respondents  entitled  to  their  expenses ; 
allows  an  aeeount  thereof  to  be  given  in,  and  remits  the  same, 
when  lodged,  to  the  auditor  for  his  taxation  and  report. 

**  Note, — The  first  conclusion  is,  no  doubt,  that  the  defenders 
shall  pay  £2000,  '  or  such  other  sum,  less  or  more,  as  may  be 
found  due.'  But  as  the  next  condusion  is,  tiiat,  in  the  event 
of  their  not  accounting,  they  shall  merely  pay  the  said  sum  of 
£2000  with  interest,  it  is  pUdn  that  this  was  the  laaximviR  of 
their  liability,  even  in  the  pursuer's  own  estimation,  being  un- 
doubtely  a  sum,  by  the  tender  of  which  they  could  hare  de- 
manded a  discharge  of  the  action.  But  it  is  much  more  material 
that,  in  the  pursuer's  revised  condescendence  (Art.  Sd),  he  sets 
down  in  detail  the  whole  of  the  properties  which  he  says  be- 
longed to  him  at  the  date  of  the  trust-deed,  and  ft>r  which  (or 


their  proceeds)  he  oontendathat  the  defenders  were  aecountable ; 
many  of  those  items  are  evidently  set  down  at  randoniy  and 
grossly  exaggerated;  one  article  bebg  a  slump  sum  of  £1000, 
for  outstanding  debts  in  his  ledger,  and  another  for  £500  for 
bills  not  specified  or  described,  said  to  have  been  taken  posses- 
sion of  by  the  trustees  i  yet,  even  by  this  account  the  whok 
trust-estate  only  comes  to  £3472.  Now  of  this  £812  have  been 
actually  paid  to  the  creditors  (their  whole  dividends  being  only 
3s.  2d.  per  pound),  and  the  expenses  of  management  and  of  the 
submission,  and  the  litigations  which  led  to  it  can  scarcely  have 
come  to  less  than  £400  or  £500 ;  which,  even  assuming  the 
extravagant  estimates  of  die  pursuer  as  true,  would  bring  the 
balance  still  to  be  acoowited  for,  down  nearly  to  the  £2U00 
mentioned  in  the  snmmons.  But  the  bahnoe  atiU  unpaid  of  the 
debts  finally  ranked,  is  £4133  of  principal,  which,  with  interest 
from  the  time  of  the  submission  (1829),  naust  now  considerably 
exceed  £5000.  It  is  therefore  manifest,  that  even  on  the  pur- 
suer's own  showing,  there  can  be  no  reversion ;  and  that  he  has 
tndy  no  interest,  but  as  an  agent  or  interposed  person  for  the 
creditors.  The  real  state  of  the  ftmds,  aa  instructed  before 
the  arbiter,  exhibits  a  very  difiEerent  aspect.  The  Lord  Ordi- 
nary thinks  be  is  correct  in  saying,  that  the  whole  points  raised 
in  thb  action  were  discussed,  under  the  same  legal  advice,  by 
the  parties  who  had  then  and  now  the  sole  interest  in  them,  in 
that  submission.  In  order  to  ascertain  this,  he  has  looked  care- 
fully through  Ac  record  in  this  action,  and  into  the  decreet- 
arbitral  ;  but  more  especially,  into  the  very  ample  and  detailed 
notes  issued  by  the  arbiter  in  1831,  and  the  observations  upon 
these  notes,  given  in  under  the  hand  of  Mr  Flowerdew,  exteodii^ 
to  no  less  than  2 18  pages,  and  divided  into  88  several  heads.  In- 
deed, it  is  not  directly  denied  on  the  record,  that  all  these  points 
were  there  discussed  and  decided ;  the  averments  of  the  defen- 
ders to  this  efifect,  being  generally  evaded  by  the  iteration  of  the 
put suer's  favourite  proposition,  that  he  has  no  concern  widi,  and 
can  be  no  way  afteted  by  any  thing  that  was  done  in  the  aub- 
mission.  The  identity  of  the  agent  for  the  creditors  in  the 
submission,  and  for  the  pursuer  in  this  action,  is  a  very  striking 
accompaniment  of  the  identity  of  the  points  maintained  by  this 
some  agent  in  both  actions,  and  of  the  fiict  that  the  only  in- 
terest in  both  was,  and  is  truly  in  his  original  clients,  the  cre- 
ditors. And,  when  the  time  when  the  action  was  raised  b 
considered,  it  would  seem  that  no  serious  doubt  con  remain  a« 
to  its  true  object  and  character.  It  was  raisedafter  the  arbiter 
had  intinnted  a  decided  c^union  against  the  claims  maintained 
by  the  creditors,  and  by  the  same  i^nt  who  was  then  main- 
taining these  claims ;  and  who,  in  fact,  went  on  for  some  con- 
sidenble  time  thereafter,  insisting  to  the  same  effect  in  the  two 
separate  processes.  In  these  drcnmstances,  it  does  seem  mani- 
fest to  the  Lord  Ordinary,  that  the  pursuer  is  merely  a  name, 
by  the  use  of  wliich  the  crediton  (or  their  i^pent)  are  endea- 
voarixtg  to  get  the  better  of  a  final  decreet-arbitral,  which  they 
have  no  ground  to  impeadi  s  and  of  which,  indeed,  both  they 
and  the  trustees  have  already  taken  and  received  the  advantage 
and  frill  execution.  The  pursuer  is  made,  indeed,  to  say  that  he 
is  not  a  mere  name ;  but,  by  his  own  admission.  Us  interest  is 
entirely  nominal ;  and  the  parties  whom  he  professes  to  ben^tt 
hy  his  success,  have  no  daun  that  can  be  maintained  against  the 
defenden,  either  ia  law  or  equity,  in  their  own  persons,  or  by 
an  interposed  person.  The  Lord  Ordinary  is  fiv  from  thiokii^ 
it  clear  that  the  decreet-arbitral  might  not  be  held  direcdy  Inna- 
ing  on  the  pursuer  as  a  proper  rea  judicata,  inasmuch  as  it  fixes 
the  fund  ffx  division  among  the  creditors,  whicii  necessarily 
comprehands  the  whole  property  of  the  bankrapt,  and  conae- 
qoendy,  asoeitains  the  utmost  anKHUit  for  which  Ihe  trustees 
con  be  aooountable  to  any  party.  If  the  fond  ao  aacertaiued 
was  more  than  aaifieient  to  pay  the  debts,  then  the  mirsuer 
would,  no  doubt,  be  entitled  to  the  reversion ;  and  could  not  be 
prevented  from  daiming  it  in  a  separate  action  by  any  disdiarge 
or  exoneration  granted  to  tiie  trustees  by  the  crediton.  But  if 
it  was  ascertained  to  be  fitf  short  of  paying  the  debts,  there  seems 
good  ground  for  nujntaimng  that  this  should  be  condnsive 
Sgainst  the  punuer,  and  that  all  claim  on  his  part  was  finally 
cut  off;  more  especiallv,  as,  by  the  terms  of  the  trust-deed,  the 
trustees  are  expressly  declared  not  to  be  answerable  for  omis- 
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aions^  bat  eich  for  his  own  intromSBsions  only.  There  seemed 
reason  to  think  also,  that,  on  a  fiirther  inyestigatibn,  it  might 
appear  that  the  pursuer  had  taken  such  part  in  the  proceedings 
helbre  the  arbiter  as  to  make  the  decreet  binding  on  him,  as  a 
proper  party.  But  it  was  thought  better  not  to  rest  the  judg- 
ment on  any  questionable  yiew  of  law,  or  on  facts  not  distinctly 
established." 

The  advocator  reclaimed.     On  advising, 

Lord  Gienlee, — The  advocator  may  bring  a  reduction  of  the 
whole  proceedings  under  the  submission ;  but  under  this  libel, 
raised  for  the  ostensible  purpose  that  he  may  get  funds  for  pay- 
ing his  creditors,  is  he  entitled  to  any  other  accounting  than  has 
taken  place,  all  questions  in  regard  to  his  estate  having  been 
submitted  by  his  trustee  to  this  arbiter,  and  he  being  in  curnt  of 
deciding  when  this  action  was  raised  ?  Th^n  a  decreet -arbitral 
is  issued,  including  a  scheme  of  division,  and  a  deed  of  dis- 
charge is  granted  by  the  creditors,  binding  them  in  absolute 
warrandioe  to  maintain  that  discharge.  The  question  is  just 
whether,  under  these  circumstances,  the  advocator  is  entided 
to  any  fiffther  accounting  ?  All  that  the  Lord  Ordinary  says  is, 
that  he  has  no  interest  in  maintaining  what  in  this  action  he  is 
insisting  for ;  and  I  think  his  judgment  is  right. 

Lord  Justice' Clerk.-^!  do  not  dlifer  generally  from  Lord 
Gienlee ;  but  my  difficulty  lies  in  finding  this*  party  deprived  of 
his  right  to  have  an  accounting  from  his  trustees.  I  attend  to 
the  terms  of  the  summons,  which  narrates  the  trust,  and  then 
calls  for  an  accounting.  Is  this  pot  a  process  calling  on  the 
trustees  simply  to  account  ?  I  rest  my  difficulty  on  the  state* 
ment  in  the  condescendence,  that  large  claims  wiere  ranked  on 
the  estate  without  proof  or  constitution ;  this  party  has  thus  an 
interest  to  have  a  scrutiny  as  to  this,  under  his  allegation. 

Lard  Gienlee It  was  the  interest  of  the  creditors  to  state 

those  objections,  and  they  did  not  do  so. 

Lord  Meadowbank. — I  agree  with  Xord  Gienlee.  By  the 
terms  of  the  trust-deed,  he  divested  himself  xsS  his  power  to 
call  the  trustees  to  account. 

Lord  dtfedwyn. — The  whole  of  these  proceedings  have  taken 
place  on  the  ground  that  the  advocator's  funds  are  insufficient ; 
and  though  he  has  now  no  real  interest,  but  only  a  moral  one, 
and  may  have  a  right  to  call  the  trustees  to  account,  they  have 
already  aooounted  in  a  most  satisfiutory  manner.  There  is 
power  in  the  trust-deed  to  enter  into  the  submissions.  Ap- 
parently every  creditor  concurs.  Now,  who  are  the  parties  in  this 
case  who  have  an  interest  to  object  to  the  accounting  ?  Surely 
it  is  the  creditors,  who  would,  by  objecting,  get  more  dividend. 
Now  they  have  not  done  so ;  but,  on  the  contrary,-  they  have 
discharged  the  trustee.  The  object  of  this  action  was  just  to 
get  quit  of  the  arbiter's  judgment ;  for,  when  it  was  brought,  the 
notes  for  his  judgment  were  ready.  The  advocator  actually 
flgned  a  state  of  the  debts,  in  whidi  all  the  names  of  the  credi- 
tors are  set  down,  some  of  their  debts  haying  been  reduced, 
and  some  raised  in  amount  by  the  arbiter.  The  advocator  has 
shown  nothing  to  overturn  the  proceedings,  except  his  own 
averment,  and  will  that  be  taken  against  the  oaths  of  verity  of 
his  creditors,  especially  where  he  has  no  patrimonial  interest  ? 

Their  Lordships  refused  the  reclaiming  note,  with 
additional  expenses. 

Lord   Ordinary^  Jeffrey Act,  Solicitor-General  (Cuning-. 

hame),  Russell ;  Greig  and  Morton,  W.S.,  Agents Ah,  Ivory ; 

M'LacUan  and  Ivory,  W.S^  Agents T.,  Cierh [J.D.M.l 

9th  December  1836. 

FiBST  Division (G.D.P.) 

No.  76.^ — Andbew  Gamhell  and  Commissioner^ 
Advocators,  v,  David  Anbebson  and  Mandatory, 
Respondenis, 

Landlord  and  Tenant — Lease — Clause,  Special — Improvements 
on  Farm  Steading — Meliorations — A  tenant  having  posses^ 
sed  vmder  a  lease  in  At>erdeenshire,  ufherein  it  was  stipulated 
thai  he  MfOM  to  be  **  allowed  £5  out  of  his  first  rent,  towards 
anitiing  putting  up  a  dwelling-house,  and  some  timber  from 
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wood  to  be  valued  and  added  to  lying  inventory ,  and  walls  of 
eleven  or  ten  feet  in  height,  of  sufficient  mason  work,  to  be  valued 
at  his  removal^  as  well  as  timber** — Held  entitled,  on  removal^ 
to  be  paid  for  sums  expended  in  improvements  on  farm  houses, 
over  and  above  the  amount  specified  in  the  lying  inventory,  or 
valuation  made  at  the  sight  of  parties  on  the  tenant's  entry,  and 
which  value  the  tenant  was  bound  to  maintain  and  leave  at  the 
expiry  of  the  lease, 

James  Anderson,  the  respondent's  father,  entered  to 
a  farm  on  the  advocator's  estate  of  Countesswells,  near 
Aberdeen,  under  a  minute  or  articles  of  lease  from  the 
then  proprietor,  of  the  following  form : 

"  Lease  to  James  Anderson,  presently  in  Milntown  of  Band- 
ley,  and  his  heirs,  secluding  assignees  and  subtenants,  for  the 
space  of  nineteen  years  and  crops  after  Martinmas  next  in  pre- 
sent year  1804.  Tenant  to  be  bound  to  personal  residence, 
and  to  frequent  Miln  of  Brotherfield,  and  pay  same  duties  and 
services  as  other  tenants  of  the  estate.  Rent,  X25  Sterling, 
payable  in  moieties  at  Martinmas  and  Whitsunday  after  the 
crop,  with  six  custom  fowls  yearly,  at  usual  times,  to  be  de- 
livered at  the  house  of  Countesswells.  .Grounds  to  be  managed 
as  follows :  viz.,  never  more  than  two  successive  grain  or  white 
crops,  then  a  green  crop  or  a  ftUow,  and  with  the  following 
crop,  after  being  suffidentiy  dunged  in  the  course  of  the  rota- 
tion, to  be  sown  out  with  bear  and  grass  seeds,  bestowing  not 
less  than  twelve  pounds  weight  of  clover,  and  a  sufficient  quan- 
tity of  rye-grass  to  each  acre.  After  being  laid  down  in  grass, 
to  lie  for  at  least  three  years  or  seasons  in  that  state  before  it 
is  broke  up.  If  twice  cut,  to  lye  for  four  years.  Tenant  al- 
lowed £5  out  of  first  rent  towards  assisting  putting  up  dwel- 
ling-house, and  some  timber  from  wood,  to  be  valued  and  add- 
ed to  lying  inventory,**  (amounting  to  £4.  8s.)  "and  walls  of 
eleven  or  ten  feet  in  height,  of  sufficient  mason- work,  to  be 
valued  at  his  removal,  as  well  as  timber.  To  be  allowed  two 
fires  for  first  five  years,  after  that  only  one,  and  never  to  cast 
or  dispose  of  any  firing  on  the  mosses,  but  allenarly  for  use  of 
fires  or  farm.  The  above  read  over  and  approved  of,  and  to  be 
reduced  into  a  regular  form  of  a  lease  with  all  conveniency.*' 

A  regular  lease  was  subsequently  prepared,  which' 
was  signed  by  the  proprietois  but  not  by  the  tenant, 
and,  as  the  latter  alleged,  was  never  conununicated  to, 
nor  seen  by  him.     This  extended  lease  contained  the 
following  clause : 

"  In  regard  the  heritor's  interest  in  the  buildings  on  said  pos- 
session amounted,  at  the  said  James  Anderson's  entry,  to  the 
sum  of  £  ,  and  that  the  heritor  has  advanced  money  nnd 

timber  to  the  amount  of  £  ,  it  is  hereby  declared,  that 

the  said  James  Anderson  shall  he  bound  to  leave  said  houses  of 
.  that  value  at  his  removal,  or  to  pay  for  what  deterioration  shall 
then  appear  thereon,  according  to  the  appreciation  of  two  men 
to  be  mutually  chosen." 

By  a  minute  dated  in  1818,  the  advocator's  grand- 
father, who  had  become  proprietor  of  the  estate,  agreed, 
on  condition  of  receiving  £5  annually  of  additional 
rent,  or  £30  in^whole,  '*to  extend  the  duration  of  this 
lease  for  eight  years  beyond  the  term  specified ;"  and 
the  minute  also  contained  this  clause :  '*  It  is  declared 
that  the  value  of  the  timber  to  be  added  to  the  lying, 
inventory,  is  £6.  2s.  Sterling,  making  the  total  inven- 
tory to  be  £11.  2s.  Sterling.'' 

The  renewed  lease  having  expired,  the  advocator 
raised  an  action  against  the  origiiud  tenant,  before  the 
Sheriff  of  Aberdeenshire,  for  the  rent  of  the  waygoing 
crop  of  1831,  being  £30.  The  -original  tenant  having 
died  during  the  dependence,  the  respondent,  his  ne- 
phew and  heir-at-law,  sisted  himself  in  his  room,  and 
defended,  on  the  ground  that,  by  the  minute  of  1804, 
his  author  was  entitled  to  be  paid  for  meliorations  or 
improvements  which  had  been  made  to  the  subjects  let 
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during  the  currency ;  and  that  the  landlord  was  bound 
to  count  and  reckon  with  him  for  the  difference  be- 
tween what  was  the  lying  inventory  (or  estimate  of 
the  value  of  the  houses  at  the  time  they  were  let  and 

fiven  over  to  his  author,  and  which  the  tenant  was 
ound  by),  and  what  was  the  actual  value  at  the  expiry 
of  the  lease.  By  a  mutual'  valuation  at  removal,  the 
houses  were  held  to  be  worth  £35, 2.  2.,  from  which  fell 
to  be  deducted  £11.  2s.,  as  the  lying  inventory,  leaving 
£24.  0.  2.  as  the  value  of  improvements  made  on  the 
subjects.  The  respondent  offered  payment  of  £5.  198. 
lOd.,  being  the  difference  between  the  rent  of  £30  and 
the  sum  of  improvements,  to  which  he  pleaded  that  he 
was  entitled.  He  produced  the  original  lying  inven- 
tory, amounting,  as  above,  to  £4.  Ss. 

The  Sheriff-substitute,  after  deducting  £11.  2b.  and 
£4.  8s.  as  the  lying  inventory,  specified  in  the  articles 
of  1804,  and  subsequent  minute  of  renewal,  found  the 
respondent  entitled  to  £19.  12.  2.  as  improvements  on 
the  subjects  ;  and  decerned  against  him  for  £10.  7.  10., 
as  the  balance  of  rent  due  to  the  landlwd,  but  found  no 
expenses  due.     The  Sheriff-depute  adhered,  observing, 

'*  the  question  at  issue  i^,  what  is  the  meaning  of  the  minutes 
of  agreement  of  the  parties  ?  And  taking  the  whole  of  them 
together,  the  Sheriff  has  no  doubt  that  the  just  interpretation 
has  been  put  upon  them  by  the  interlocutors  of  the  Sheriff-sub- 
stitute :  and  the  lease  extended  in  terms  somewhat  different, 
but  never  signed  by  the  tenant,  confirms  that  interpretation." 

Mr  Gammell  advocated,  and  pleaded  in  addition*- 
(1.)  That  the  rules  of  law,  with  relation  to  the  tenant's 
obligation  to  preserve  the  subjects  let,  and  his  right  to 
be  remunerated  for  alleged  meliorations,  vte^  firsts  That, 
in  whatever  condition  it  shall  be  proved  that  he  received 
the  subjects,  he  must  maintain  them  during  the  lease, 
^and  leave  them  in  the  same  state  at  his  removal,  unless 
there  be  a  paction  to  the  contrary :  Secondfyy  That  he 
has  no  claim  for  meliorations  which  he  shall  have  made 
independently  of  express  stipulation  in  the  regular 
lease,  missive,  or  other  document  in  which  the  contract 
is  embodied.  The  rule  extends  to  houses,  offices,  and 
similar  works.  (2.)  Wliere  the  obligation  to  preserve 
is  to  be  implemented  directly  between  the  landlord 
and  tenant,  the  rule  is,  to  give  effect  to  it  by  making, 
at  the  tenant's  entry,  an  appraisement  or  valuation; 
and  on  the  expiration  of  the  lease,  again  to  appraise 
the  subjects  ;  and  in  case  of  deterioration,  to  render  the 
difference  of  value  payable  by  the  tenant.  (3.)  The 
clause  in  the  articles  of  lease  at  issue  must,  according 
to  a  rule  inherent  in  the  construction  of  deeds  and  other 
documents,  be  read  as  it  is  written,  without  punctu- 
ation ;  and  the  phraseology  must  be  interpreted  con- 
formably to  the  preceding  rules  of  law,  according  to 
which  it  cannot  be  held  to  give  the  tenant  a  right  to 
be  paid  for  meliorations,  as  it  contains  no  such  stipu- 
lation, and  as  its  purport  is,  that  a  certain  sum  and  some 
timber  were  to  be  allowed  the  tenant  for  building  a 
dwelling-house,  the  mason  work  of  which,  as  well  as 
the  timber,  were  to  be  valued  at  his  removal,  not  for 
the  purpose  of  making  him  an  allowance  for  melior- 
ations, but  for  the  purpose  of  ascertaining  whether  there 
had  not  been  deterioration,  and  a  consequent  obligation 
on  him  to  make  good  the  difference  of  value.  (4.)  A 
regular  lease,  although  signed  by  one  of  the  parties, 
may  competently  be  looked  at,  in  order  to  elicit  the 


meaning  of  a  clause  in  articles  of  lease,  foDowed  by  pos- 
session, and  accordingly  the  purport  of  the  clause  in 
the  lease,  corresponding  to  the  clause  in  the  articles, 
sanctions  the  construction  and  intendment  set  forth 
under  the  preceding  pleas.  As  it  regulates  the  land- 
lord's interest  in  the  buildings,  by  estimating  the  amount 
at  the  tenant's  entry,  setting  forth,  that  the  landlord 
had  advanced  money  and  timber,  and  declaring,  that 
the  tenant  shaU  be  bound  to  leave  the  houses  of  that 
value  at  his  removal,  or  to  pay  for  deterioration.  (5.) 
If  there  be  a  clause  stipulating  for,  or  which  may  be 
construed  as  stipulating  for  meliorations,  and  there  be 
set  forth  in  it  aspecifici^on  by  dimensions  and  quality, 
or  either,  there  must,  before  an  allowance  for  melior- 
ations can  be  given,  be  competent  and  unexceptionable 
evidence  of  compliance  with  the  specification. 

No  additional  pleas  were  lodged  for  the  respondent. 

The  Lord  Ordinary,  after  hearing  parties,  allowed 

*  the  respondent  a  proof,  with  the  view  of  ascertaining  whether, 
according  to  the  general  practice  in  the  county  of  Aberdeen, — 
when  a  tenant  on  his  entry  to  a  farm  receives  the  aulgects  be- 
longing to  the  landlord  on  said  fieurm,  at  a  valuation  fixed  by 
a  lying  inventory,  and  under  a  written  agreement  with  the  land- 
lord, which  allows  the  tenant  to  make  meliorations  upon  these 
subjects,  and  appoints  the  said  subjects  to  be  valued  at  the  ex- 
piry of  die  lease,  he,  the  said  tenant,  makes  exduflve  melior- 
ations, it  is  customary  for  the  landlord  or  the  incoming  tenant 
to  allow  the  outgoing  tenant  the  value  of  these  meliorstiona  ;*' 
and  allowed  to  the  advocator  a  conjunct  probation. 

The  proof  having  been  reportedi  the  Lord  Ordinary, 
on  lOth  March  1836, 

"  having  beard  counsel  for  the  parties,  and  having  afterwards 
resumed  consideration  of  the  record,  proof,  productions,  and 
whole  process,  remits  the  cause  Bimplxciter  to  the  Sheriff,  and 
decerns :  Finds  the  advocator  liable  in  the  expenses  incurred, 
both  in  this  and  the  Inferior  Court ;  and  remits  to  the  auditor 
to  tax  the  account  thereof,  when  lodged,  and  to  report. 

"  Note, — It  is  an  estabUshed  rule  in  the  general  case,  that  a 
tenant,  who  builds  or  repairs  the  houses  on  his  fitfm,  is  not  en- 
titled to  payment  from  his  landlord  for  those  meliorations, 
unless  there  is  a  stipulation  to  that  effect  in  his  lease  or  agree- 
ment. The  present,  however,  is  a  special  case.  The  respon- 
dent possessed  on  written  articles  of  lease,  prepared  by  the 
landlord's  agent,  by  which  the  landlord  is  bound  to  allow  £5 
to  assist  the  tenant  in  putting  up  a  dwelling-house,  together 
with  some  timber,  to  be  valued  and  added  to  the  lying  inven- 
tory. Then  follows  the  material  clause : — '  And  walls  of  eleven 
or  ten  feet  of  height,  of  sufficient  mason  work,  to  be  valued,  as 
well  as  the  timber,  at  his  removal.'  The  meaning  of  this  danse 
is  somewhat  obscure,  for  it  is  not  said  that  the  landlord  shall 
pay  for  those  walls  at  the  tenant's  removal ;  but,  on  the  other 
hand,  no  intelligible  reason  can  be  assigned  why  there  should 
be  a  stipulation  between  the  landlord  and  this  tenant,  that  they 
should  be  valued  at  his  removal,  except  that  the  tenant  was  to 
be  paid  for  them.  It  was  thought  that  some  light  might  be 
thrown  on  the  question  by  a  proof  of  the  usage  of  the  country, 
and  particularly  of  the  usage  on  the  estate  of  Countesswells.  of 
which  this  farm  is  a  part.  But  this  object  has  not  been  at- 
tained, as  no  witness  who  has  been  examined  can  speak  to  the 
practice  in  a  case  precisely  similar,  that  is,  under  a  lease  con- 
ceived in  terms  the  same  as  the  present.  As  the  articles  were 
framed  by  the  landlord  or  his  agent,  who  are  responsible  for 
their  obscurity,  and  as  the  construction  put  upon  the  dauae  in 
the  Ck>urt  below  seems  most  consistent  with  equity,  the  Lord 
Ordinary  has  been  induced  to  adopt  that  view  of  the  case.*' 

The  advocator  reclaimed.     At  advising, 

Ijord  Balgray. — I  consider  this  case  to  be  quite  dear.  I 
have  no  doubt  that  the  landlord  meant  that  the  tenant  should 
be  allowed  compensation  for  improvements,  as  some  inducement 


1836.] 


IN  THE  COURT  OF  SESSION,  &c. 


131 


to  bim  to  put  up  buildings  of  m  better  description  (stone  and 
lime,  for  instance,)  than  what  he  got ;  and  I  see  all  the  intelli- 
gent people  in  the  proof  say,  that  they  would  consider  the  ten- 
ant entitled  to  some  remuneration. 

Lord  GiUiea The  interlocutor  is  quite  right.     The  "  lying 

hiTentory*'  has  been  known  from  time  immemorial  in  that  part 
of  the  country,  before  stone  and  lime  were  thought  of,  and  I 
suspect  that  the  lying  inventory  was  never  made  with  any  in- 
tention of  inducing  tenants  to  put  up  better  buildings,  but  to 
keep  them  responsible  to  the  landlords  for  what  they  got 

Z^frd  President  and  Lord  Mackenzie  concurred,  and 
the  C^ouit  unanimously  adhered. 

Lord  Ordimary,  Corehoose. — Act,  Keay  and  R.  Hunter. — 
Alt.  Dean  of  Faculty  (Hope)  and  Dunbar. — James  Shepherd, 
W.S.,  and  Hugh  Handyside,  W.S.,  Agents, — Andrew  Murray, 
Sheriff.— W,  Watson,  Sh.substUute.S,,  Clerk [O.D.F.] 


9th  December  1836. 


Second  Ditisiov (J.D.M.) 

No.  77i^ — Robert  N.  Thomson,  Pursuer,  v,  Janet 
Bui«LOCK  or  Thomson,  Defender. 

Divorce — ^Proof — Expenses — Circumstances  in  which,  in  an  ae- 
tiom  of  divorce  at  the  kusbantTs  instance,  he  being  on  the 
poors'  roU,  and  having  executed  a  disposition  omnium  bonorum 
tM  favour  of  his  wife  (the  defender  J  and  her  agent,  the  Lord 
Chdituay,  on  advising  wUh  the  Court,  recommended  to  the 
Sheriffs  commissioners  for  taking  proofs  in  consistorial  cases, 
to  nuuke  an  order  hg  which  the  proof  might  be  taken  at  Glas- 
gow, to  save  expense. 

Lord  Moncreiff  reported  an  action  of  divorce  at  tbe 
instance  of  Robert  N.  Thomson  against  Janet  BuUock 
or  Thomson  in  the  following  situation : 

The  parties  had  been  married  in  the  year  1819»  and 
separated  some  years  afterwards.  In  July  1830,  it 
was  admitted  that  the  defender  entered  into  a  second 
marriage^  of  which  a  child  was  born ;  but  while  thus 
admitting  the  adultery,  she  pleaded  as  a  defence,  that 
the  pursuer  had  led  her,  by  circulation  of  reports,  to 
believe  he  was  dead;  and  so  having  entrapped  her 
into  the  conunission  of  the  adultery,  he  could  not 
found  upon  it  as  a  ground  of  divorce.  A  record  had 
been  made  up,  and,  with  some  hesitation,  a  proof  al- 
lowed to  the  defender  as  well  as  the  pursuer.  The 
pursuer^s  proof  had  been  concluded.  During  the  pro* 
cess,  orders  had  been,  from  time  to  time,  pronoimced 
on  the  pursuer  for  sums  of  aliment  to  the  defender,  as 
well  as  payments  towards  her  expenses.  And  the  last 
of  these  orders  was  dated  in  March  1836.  At  length, 
in  June  1836,  the  pursuer  had  applied  to  the  Court  for 
admission  of  himself  and  the  defender  to  the  poors' 
roll.  Thia  the  Court,  9th  June  1 836,  granted  to  the  pur- 
suer, but  refused,  so  far  as  the  defender  was  concerned, 
in  respect  of  her  objecting  to  it  Thereafter,  on  11th 
June  1836,  the  Lord  Ordinary  appointed  the  defender 
to  proceed  with  her  proof,  and,  at  the  same  time,  or- 
dered the  pursuer  to  bring  the  witnesses  to  Edinburgh 
at  his  expense,  or  to  furnish  the  defender  with  the 
meana  of  so  doing.  The  defender  and  her  agent,  after 
this  interlocutor  was  pronounced,  extracted  the  decree 
of  March  1836  for  aliment  and  expenses,  and  raised 
diligence,  upon  which  they  incarcerated  the  pursuer, 
who  thereupon  applied  for  the  benefit  of  the  Act  of 
GfacOi  and  granted  a  disposition  omnium  bonorum  in 
favour  of  the  defender  and  her'  agent.  The  pursuer 
having  now  moved  the  Lord  Ordinary  to  pronounce 


an  order  on  the  defender  to  proceed  with  her  proof, 
this  was  opposed,  on  the  ground  of  the  Lord  Ordi- 
nary's final  interlocutor,  and  upon  the  general  prin- 
ciple of  the  husband's  liability  for  such  expenses 
in  consistorial  causes,  while  all  that  was  wanted  was 
the  necessary  travelling  expenses  of  the  witnesses, 
from  which  the  poors'  roll  gave  no  exemption.  The 
Lord  Ordinary  having  a  difficulty  how  far  he  could 
dispose  of  this  matter  in  any  manner  inconsistent  with 
his  final  interlocutor,  craved  the  direction  of  the  Court. 
After  hearing  counsel,  their  Lordships  were  of  opinion 
that  the  disposition  omnium  bonorum,  w^hereby  the  de- 
fender and  her  agent  had  got  every  thing  belonging  to 
the  pursuer,  precluded  tliem  from  asking  any  thing  more, 
and  created  such  a  change  of  circumstances  as  made  it 
competent  for  the  Lord  Ordinary  so  to  dispose  of  the 
case.  Their  Lordships  at  the  same  time,  after  consider- 
ing the  terms  of  the  arrangement  made  by  the  Court 
regarding  the  SherifiTs  commissioners  for  taking  proofs 
in  consistorial  causes,  suggested  that  the  Lord  Ordi^ 
nary  should  recommend  to  the  commissioner  to  take 
the  proof  at  Glasgow,  in  the  special  circumstances  of 
the  case.     His  Lordship's  interlocutor  was  as  follows : 

"9/A  December  1836. — The  Lord  Ordinary  having  consi- 
dered the  state  of  this  cause,  and  heard  parties'  procurators, 
and  having  advised  with  the  Lords  of  the  Second  Division  of 
tbe  Court,  remits  to  the  SheriflTs  commissioners  to  take  the 
proof  on  the  part  of  the  defender;  and  in  the  conjunct  proof 
already  allowed  to  both  parties ;  and  in  respect  of  the  special 
circumstances,  the  pursuer  being  on  the  poors*  roll,  and  having 
executed  a  disposition  omnium  bonorum  in  favour  of  the  defen- 
der or  her  agent,  recommends  to  the  Sheri^s  commissioners  to 
make  an  order,  by  which  the  proof  may  be  taken  at  Glasgow, 
so  as  to  save  the  expense  of  bringing  any  witnesses  from  a  dis- 
tance :  Appoints  the  proof  to  be  reported,"  &c. 

Lord  Ordinary,  Moncreiff. — Act,  James  Anderson. — Altt 
Pattison [J.D.M.] 

9//*  Decemhftr  1836. 

Second  Division. — (J.D.M.) 

No.  78. — .Charles  Maclean,  Suspender,  v.  James 

Rose,  Charger, 

Competency —  Summary  Diligence — Partnership — Dcsmptfre 
Firm —  Where  a  company  ums  constituted  under  a  descriptive 
firm,  and  a  bond  for  a  cash-credit,  with  a  clause  of  regisira- 
tion,  was  granted  by  all  the  partners  who  existed  at  the 
time,  by  which  they  bound  themselves,  the  company,  and  all 
future  partners,  for  the  drafts  to  be  made  by  their  manager — 
Held  that,  under  letters  of  homing  directing  the  messenger 
to  charge  the  individuals  named  in  the  bond,  and  any  other 
partners  of  the  company,  and  the  company  itself,  jointly  and 
severally,  to  pay  a  balance  arising  on  the  cash-credit,  it  was 
competent  to  charge  a  party  individually,  who  had  become  a 
partner  subsequent  to  the  date  of  the  bond,  though  not  named 
in  the  letters  of  homing. 

In  1824,  ten  individuals  formed  themselves,  by  con« 
tract,  into  a  joint-stock  company,  for  tbe  purpose  of 
carrying  on  a  distillery  at  Portsoy.  Tbe  company  was 
usually  denominated  the  '^  Portsoy  Distillery  Com- 
pany ;"  but  that  descriptive  appellation  was  not  used 
as  a  firm,  nor  adbibited  to  any  of  the  obligations  un- 
dertaken for  tbe  company.  Tbe  stock  consisted  of 
ten  shares  of  £100  each.  By  the  contract,  shares  were 
only  to  be  transferable  in  a  certain  mode,  and  all  bonds, 
bills,  and  other  obligations  of  the  company,  were  to  be 
taken  in  the  name  of  Mr  Morrison,  one  of  the  partnei^ 


132 


REPORTS  OF  CASES  DECmED 


[December 


who  was  appointed  manager.  All  obligations  entered 
into  by  the  manager,  for  behoof  of  the  company,  were 
declared  binding  thereon,  <'  as  effectually  as  if  the 
whole  partners  had  signed  the  same  f  and  it  was  far- 
ther stipulated,  that  every  person  who  should  subse- 
quently become  a  partner,  or  be  taken  into  the  concern, 
should  hold  the  place  of  the  person  to  whose  share  he 
shpuld  succeed,  and  undertake  all  the  previous  obliga- 
tions and  debts  of  the  company,  without  relief. 

By  one  clause  of  the  contract,  it  was  agreed  that  a 
cash-credit  should  be  obtained  from  a  bank  for  £1000, 
for  the  purpose  of  facilitating  the  business.  Accord- 
ingly, this  was  obtained  wit^h  the  Commercial  Bank, 
and  a  bond,  containing  a  clause  of  registration,  granted, 
whereby  the  ten  individuals  who  formed  the  company 
bound  and  obliged  themselves  nominatimy 

"  conjunctly  and  severally,  as  individuals,  and  their  heirs,  exe- 
cutors, and  successors,  and  said  Distillery  Company,  and  whole 
other  persons  who  might  thereafter  become  partners  thereof, 
and  their  heirs,  executors  and  successors,  and  the  stock  and  funds 
of  the  said  Portsoy  Distillery  Company,  all  jointly  and  severally," 

to  content  and  pay  the  sum  of  £1000,  or  such  parts 
thereof  as  should  be  valued  for  or  drawn  out  by  orders 
or  drafts  subscribed  by  the  managjer  of  the  Distillery 
Company.  It  was  also  provided,  that  a  stated  account, 
made  out  from  the  books  of  the  banking  company, 
should  be  sufficient  to  constitute  a  balance  or  charge 
against  them  and  the  Distillery  Company.  The  com- 
pany, through  their  manager,  continued  to  operate  on 
this  cash-credit  to  a  considerable  extent,  until  the  dis- 
solution of  the  company. 

In  1827  and  1828,  the  suspender  acquired  several 
shares  of  the  company  stock.  He  was  bound,  by  the 
conveyances  in  his  favour,  to  free  and  relieve  the  sellers 
of  the  boitd  to  the  bank,  but  he  never  granted  any  ob- 
ligation personally  to  the  bank. 

In  1829y  sevend  of  the  partners,  among  whom  was  the 
suspender,  having  become  insolvent,  it  was  resolved  to 
wind  up  the  concern;  and  it  subsequently  appeared 
that  a  balance  of  upwards  of  £670  was  due  to  the  bank 
under  the  bond.  The  charger,  who  was  at  this  time 
d^nt  for  winding  up  the  affairs  of  the  company,  hav- 
ing paid  this  balance,  obtained  an  assignation  from  the 
bank  to  the  bond,  and  proceeded  to  do  diligence  there- 
on. He  presented  a  bill  for  letters  of  homing,  on  the 
narrative  of  the  bond  and  assignation  thereto.  The 
bill  and  deliverance  thereon  were  in  the  usual  form, 
and  the  suspender  was  not  mentioned  in  them.  The 
will  of  the  letters  of  homing  authorised  the  messenger 
to  charge  the  individual)  who  had  subscribed  the  bond, 
nominatim,  "  and  any  other  individual  partners  of  the 
said  Portsoy  Distillery  Company,  personally,  or  at  their 
respective  dwelling  places,  and  the  said  Portsoy  Dis- 
tillery Company  at  their  place  of  business,  jointly  and 
severally  to  make  payment,"  &c.  On  these  letters  a 
charge  was  given  to  the  suspender,  as  one  of  the  indi- 
vidual partners  of  the  Portsoy  Distillery  Company,  of 
which  he  brought  a  suspension.  The  Lord  Ordinary 
ordered  cases  on  the  competency  and  regularity  of  the 
charge. 

Tlie  Buspender  pleculed — 1.  As  the  bond  to  the  bank 
is  not  signed  by  the  suspender,  nor  does  otherwise  con- 
Lain  any  warrant  for  summary  diligence  against  him 
at  the  instance  of  the  bank,  the  charge  now  given 


would  have  been  incompetent  at  the  instance  of  the 
bank,  and  is  therefore  equally  so  at  the  instance  of 
the  charger,  the  bank's  assignee.  There  is  no  such 
clear  and  liquid  obligation  constituted  against  the  sus- 
pender himself,  as  would  make  him  liable  in  summary 
diligence  under  the  bond.  Summary  diligence  can 
only  proceed  on  a  decree  against  the  debtor,  or  on  the 
registration  following  from  the  consent  to  that  effect 
given  in  a  deed,  which  is  equivalent  to  a  decree.  But 
though  the  existing  partners  at  the  date  of  the  bond 
bound  the  future  partners  also,  which  may  fix  a  liability 
on  the  latter  for  the  debt,  such  liability  can  only  be 
made  good  in  an  ordinary  action ;  for  as  the  bond  could 
not  be  executed  by  the  future  partners,  they  never  con- 
sented to  its  registration,  which  is  the  foundation  of 
summary  diligence.  The  suspender  is  in  no  way  a 
party  to  the  bond,  nor  even  constructively  represented 
by  any  signature  attached  to  it.  The  only  obligation 
he  has  directly  incurred,  is  to  free  «nd  relieve  fats  an* 
thors  of  the  debt  in  the  bond ;  but  these  parties  who 
subscribed  the  bond,  still  remain  primarily  liable  to  the 
bank,  and  it  is  to  them  only  that  a  charge  can  be  given. 
2.  The  charge  is  incompetent,  irregular,  and  defective, 
because  nei&er  do  the  letters  of  homing  set  forth  any 
warrant  upon  which  they  could  be  raised  against  the 
suspender,  nor  does  the  will  of  the  latter  contain  any 
warrant  to  the  messenger  to  charge  the  suspender  there- 
on. The  messenger  liad  no  authority  to  execute  a 
charge  against  the  suspender.  He  could  only  be  in- 
cluded under  the  warrant  against  the  company,  or  "  any 
other  individual  partners.''  But  besides  that,  no  charge 
has  been  given  to  the  company  at  their  place  of  busi- 
ness,— ^neither  of  these  expressions  will  suffice  to  vali- 
date the  charge  against  the  suspender.  It  is  evident 
that  it  is  of  no  importance  that  certain  individuals 
named  are  to  be  chained  in  the  first  instance ;  for  if  it 
were  competent  to  charge  the  suspender  on  snch  a  will, 
where  these  persons  were  named,  it  would  be  equally 
so  where  they  were  not.  The  view  for  which  the  sus- 
pender contends  is  in  accordance  with  all  the  judg- 
ments of  the  Court  in  such  matters.  The  case  of 
the  Culcreuch  Cotton  Company  fixed  the  principle, 
that  a  company  could  not  be  sued  under  a  mere  de- 
scriptive name  or  denomination,  and  that  there  was  a 
clear  distinction  between  such  a  name  and  a  proper 
mercantile  firm,  by  which  it  granted  obligations,  lliis 
principle  has  been  recognised  in  all  the  subsequent 
cases.  But  the  Portsoy  Distillery  Company  is  a  mere 
descriptive  name,  similar  to  the  Culcreuch  Ck>tton  Com- 
pany ;  the  principle  of  the  latter  case  must  therefore 
be  applied  to  the  present.  Nor  is  that  principle  touch- 
ed by  any  decisions  as  to  proper  mercantile  firms,  which 
were  expressly  distinguished  from  descriptive  names. 

Pleaded  for  the  charger — 1.  It  cannot  be  disputed 
that  the  signature  of  a  company  firm  to  an  obligation 
renders  it  binding  on  all  the  partners,  and  makes  them 
liable  to  summary  diligence,  if  otherwise  competent. 
But  the  signature  of  a  company  firm  could  not  infer 
nearly  so  express  an  obligation  as  was  granted  in  the 
present  case.  The  bond  charged  on  was  subscribed 
by  all  the  existing  partners  of  the  company,  who  con- 
stituted and  represented  the  company,  binding  the 
funds  of  the  company,  and  the  future  partners  as  well 
as  the  subscribers.     It  conferred  on  the  manager  the 
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power  of  operating  on  the  cash-credit,  under  which  the 
balance  charged  for  has  arisen.  This  was  an  express 
procuration  to  the  manager,  which  was  not  only  the 
ground  of  responsibility  against  the  subscribers,  but 
against  the  suspender  also,  who,  by  becoming  a  share- 
holder, adopted,  ratified,  and  continued  the  obligations 
of  the  company,  in  terms  of  the  contract  of  copartnery. 
Hence,  the  manager's  signature  must  be  considered  his 
to  all  intents  and  purposes,  and  that  in  virtue  of  an 
express  mandate.  This  is  a  stronger  illustration  of  the 
same  principle,  by  which  it  is  held  that  the  signature 
of  a  company  firm  by  one  of  the  partners  is  binding  on 
the  rest,  because  that  liability  proceeds  on  the  ground 
of  mandate,  but  only  implied.  The  suspender,  there- 
fore, made  himself  liable,  not  only  to  an  ordinary  ac- 
tion, but  to  summary  diligence  for  all  the  obligations 
of  the  company,  whether  previous  or  subsequent  to  his 
becoming  a  partner,  and  particularly  for  all  drafts  or 
orders  signed  by  the  manager  under  the  above-men- 
tioned procuration.  2.  It  has  been  settled  by  repeated 
decisions,  that  letters  of  homing  against  a  company, 
and  the  individual  partners  generally,  are  a  sufficient 
warrant  to  the  messenger  to  charge  any  particular  per- 
son as  a  partner,  leaving  it  to  him,  if  he  is  not  a  part- 
ner, to  seek  his  remedy  by  suspension,  which  in  that 
case  will  be  passed  without  caution.  In  the  case  of 
the  Culcreuch  Cotton  Company,  it  was  indeed  held 
that  an  action  in  the  name  of  the  Culcreuch  Cotton 
Company  was  inept.  But  that  point  is  quite  distinct 
from  that  involved  in  the  present  case,  as,  on  the  other 
hand,  there  are  various  cases  in  which  it  has  been  de- 
cided that  a  citation,  or  even  a  charge  against  a  com- 
pany, under  a  descriptive  name,  and  against  certain 
specified  individual  partners,  as  well  as  against  all  the 
individuid  partners  of  the  company  generally,  is  quite 
effectual. 

The  Lord  Ordinary  (3d  June  1836,)  made  avizan- 
dum with  the  cause  to  the  Court,  issuing  at  same  time 
the  following 

**  Note, — The  question  here  discussed  may  be  reduced  to  a 
very  short  point.  By  the  cases  of  Thomson  v.  Liddel  and  Com- 
pany, July  2,  1812,  and  Forsyth  against  Hare  and  Company, 
Nov.  18,  18S^,  it  may  be  considered  as  fully  settled,  that,  where 
a  mereaatile  company  is  constituted  by  a  proper  firm,  by  which 
it  gimnts  obligations,  action  and  diligence  directed  eitiier  against 
the  company  by  the  firm,  and  against  the  partners  thereof  ge- 
nerally, or  against  the  company  generally,  without  mention  of 
the  paitners,  must  be  sustained.  By  the  case  of  the  Culcreuch 
Cotton  Company  v.  Mathie,  Nov.  27;  1822,  it  was  decided, 
that  a  company  constituted  merely  by  a  descriptive  firm,  never 
nsed  for  creating  obligations,  cannot  sue  simply  by  that  firm, 
without  any  of  the  individual  partners ;  and  it  seems  to  be  im- 
plied in  the  decision  of  the  House  of  Lords,  in  the  case  of  Pol- 
lock against  (he  Commercial  Bank,  and  other  cases,  that  neither 
can  a  company  trading  under  such  a  firm  be  sued  by  that  firm, 
without  some  of  the  individual  partners  being  called.  But  by 
those  cases,  particularly  Pollock,  28th  July  1828,  and  Gavin  v. 
Sea  Insurance  Company,  Feb.  17,  1827,  it  may  be  considered 
as  settled  that  such  a  company  may  be  sued  by  the  firm,  or  at 
least  that  an  action  directed  against  it  will  be  sustained  on  its 
obligatioiis  properly  constituted,  if  some  of  the  individual  part- 
ners are  called  nominatim  as  parties  defenders.  In  the  present 
case  the  firm  is  descriptive,  viz.  The  Portsoy  Distillery  Com- 
pany. The  obligation  charged  on  is  a  bond  of  credit,  with  a 
daitfe  of  registration  efiectually  granted  by  all  the  partners  who 
existed  at  the  time,  by  which  they  bind  themselves,  the  company, 
and  all  fttture  partnen^  for  the  drafts  to  be  made  by  Mr  Morri- 


son, the  manager,  or  any  future  manager.     It  is  to  be  assumed 
in  this  question,  that  the  debt  charged  on  was  legally  constituted 
under  the  bond,  and  that  the  suspender  is  a  member  of  the  con*- 
pany,  who  acquired  his  shares. posterior  to  the  date  of  the  bond ; 
and  the  Lord  Ordinary  presumes  it  must  also  be  taken  for  grant- 
ed, that,  in  a  proper  action,  he  must  be  liable  for  the  company's 
obligations.     The  letters  of  homing  direct  the  messenger  to 
charge  the  individuals  named  in  the  bond,  *  and  any  other  part- 
ners of  the  said  Portsoy  Distillery  Company,  personally,  or  at 
their  respective  dwelling-places,  and  the  said  Portsoy  Distillery 
Company  at  their  place  of  business,  jointly  and  severally.'     The 
question  is,  whether  a  charge  given  to  the  suspender  indivi- 
dually, as  an  admitted  partner  of  the  company,  though  not  named 
in  the  letters,  is  a  good  charge.     The  Lord  Ordinary  is,  on  the 
whole,  of  opinion  that  the  charge  is  sufficient.     But  as  he  still 
thinks  that  the  case  of  the  Culcreuch  Cotton.  Company  was  well 
decided,  and  that  the  distinction  there  recognised  is  well  founded, 
he  is  sensible  that  the  present  case  comes  to  a  point,  which  is 
not  precisely  ruled  by  any  of  the  decisions  which  have  been  pro- 
nounced since  that  distinction  came  to  be  judicially  acknow- 
ledged.    If  the  individuals  named  in  the  letters  of  homing  were 
thrown  out,  the  question  would  be,  whether  a  warrant  to  charge 
'  the  Portsoy  Distillery  Company,'  and  the  partners,  or  '  the 
other  partners'  of  that  company,  would  be  a  good  warrant  for 
charging  the  suspender  individually,  he  not  being  named  either 
in  the  bond  or  in  the  homing.     There  is  a  great  deal  of  argu- 
ment in  the  cases  which  does  not  come  to  the  point.     There 
can  be  no  doubt  upon  the  cases  of  Liddel,  and  Hare  and  Com- 
pany, that  it  is  no  good  objection  that  the  messenger  must  find 
out  the  partners,  if  the  company  itself  is  such  that  alone  it  could 
be  effectually  charged.     But  the  nicety  lies  in  this  question, 
whether  a  company  can  be  charged  by  such  a  descriptive  firm, 
to  the  effect  of  warranting  a  charge  of  an  individual  partner  not 
named,  under  the  cover  and  protection  of  the  warrant  against 
the  firm.     This  is  the  point  of  difficulty,  and  he  does  not  see 
that  it  is  at  all  removed  by  going  back  to  the  nature  of  the  bond, 
and  of  the  drafts  made  under  it,  there  being  no  doubt,  that,  on 
the  assumption  of  the  argument,  the  suspender  is  liable  for  the 
debt.     He  is,  however,  of  opinion  that  the  charge  should  be 
held  sufficient,  on  the  prindple  of  the  cases  of  Pollock,  and  the 
Sea  Insurance  Company.     The  registered  bond  must,  be  taken 
as  a  decree  against  the  Portsoy  Distillery  Company,  and  against 
the  partners  named,  and  all  other  partners ;  and  it  appears  to 
him  that  the  decisions  in  those  cases  must  be  held  to  import, 
that  an  effectual  decree  might  be  obtained  in  the  action,  when 
any  partners  were  named,  not  merely  agaiust  them,  but  against 
the  whole  company  as  a  society,  and  all  the  individuals  who 
were  partners  of  it,  whereupon  any  partner,  whether  named  or 
not,  might  be  charged  ;*  and  if  the  decree  was  sufficient  for  that 
purpose,  the  cases  of  liddel,  and  Hare  and  Company,  abundant- 
ly settle  the  further  point,  that  the  letters  of  homing  in  the  same 
terms  were  a  sufficient  warrant,  in  point  of  form,  for  charging 
any  individual  partner." 

On  advising, 

Lord  Medwyn  had  some  difficulty  in  going  along  with  the 
Lord  Ordinary.  The  question  is,  whether  the  suspender  may 
be  charged  summarily,  and  for  that  the  warrant  must  be  found 
in  the  bond.  The  credit  was  to  be  in  name  of  the  Portsoy  Disr 
tillery  Company,  that  is,  of  ten  individuals  who  consented  to 
registration  for  execution.  This  does  not  consent  for  parties 
not  then  members  of  the  Company ;  and  Mr  Rose  was  not  then 
a  member  of  the  Company,  and  thus  not  bound.  The  question 
depends  solely  on  consent,  for  otherwise,  there  could  be  no 
diligence  without  a  decree  of  Court.  The  Lord  Ordinary  thinks 
the  difficulty  may  be  got  over  on  the  cases  of  Pollock  and  the 
Sea  Insurance  Company ;  but  those  were  cases  brought  into 
Court,  not  through  any  implied  consent ;  and  unless  consent  be 
implied,  diligence  could  not  proceed.  I  cannot  hold  that  Mr 
Rose  has  consented  to  this  decree  being  registered  against  him. 

Lord  Justice-  Clerk, — Looking  back  to  the  decisions,  I  think 
the  Lord  Ordinary's  view  is  a  correct  one.  I  hold  the  law  fixed 
and  certain,  that  a  mere  description  will  not  do,  but  that  descrip- 
tive companies  may  be  called  in  an  action,  where  there  are 
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names  in  addition.  The  present  case  is  somewhat  different.  I 
agree  the  validity  of  the  charge  must  be  tried  in  terms  of  tlie 
bond.  The  parties  here  don't  say  they  are  the  sole  partners  of 
the  Company.  All  the  partners,  even  if  not  named  in  the  bond, 
would  be  properly  called  ;  and  the  question  is  just,  who  are  the 
partners  of  this  Company  ?  Mr  Ro«e  acquired  the  right  of  dif- 
ferent partners,  and  he  must  stand  in  their  shoes  in  all  their  ob- 
ligations. The  case  of  Liddel  and  Company  settles  the  law, 
that  every  individual  partner  of  a  company  may  be  charged. 

Lord  Glenlee The  mere  naked  name  of  Portsoy  Company 

has  no  existence — ^it  is  a  being  having  no  legal  standing.  But 
I  think  Lord  Moncreiif  has  formed  a  just  opinion.  By  the  re- 
gistered contract,  every  man  who  beoune  a  member  was  liable 
for  every  peoper  act  of  the  Company.  The  registration  of  the 
bond  was  a  company  act,  and  being  so,  binding  on  any  person 
who  is  a  member  of  the  Company.  By  this  public  act  of  re- 
gistration, decree  against  the  Company  is  against  all  the  mem- 
bers of  it. 

Lurd  Meadowhank  agreed. 

The  Court  repelled  the  objections  to  the  regularity 
of  the  charge,  and  remitted  to  the  Lord  Ordinary  to 
proceed  accordingly. 

Suspender's  Authorities. — Culcreuch  Cotton  Company,  27th 
November  1822 ;  2  S.  and  D.  47-  Pollock  v.  The  Commercial 
Bank,  28th  July  1828;  3  S.  and  W.  App.  Cor.  365,  and  Note 
on  this  case  in  Fisher  v.  Syme,  6  S.  and  D.  218.  Scott  v, 
Napier,  2dd  February  1827 ;  5  S.  and  D.  414.  Mason  Lodge 
of  Lanark  v.  Hamilton,  11th  June  1730;  2  Bell  Com.  629. 

Charger's  Authorities Anderson  v.   Bolton  and  Barker, 

26th  January  1802 ;  F.C.  Thomson  v.  Liddel,  2d  July  1812 ; 
F.C.  Forsyth  v.  Hare  and  Company,  18th  November  1834 ;  13 
S.  and  D.  42.  Sea  Insurance  Company  v,  Gavin,  17th  February 
1827;  5  S.  and  D.  375.  Pollock,  ut  supra.  .Cheyne  and 
Mackersy  v.  Little,  2d  December  1828 ;  2  S.  and  D.  110. 

Lord  Ordinary,  Moncreiff.— Acf.  D.  M'Neill,  Baillie ;  W. 

B.  Campbell,  W.S.,  Agent Alt,  Dean  of  Faculty  (Hope), 

Thomson;  James  Bennett,  W.S.,  Agent, — [J.D.M.] 


lOth  December  1836. 

FiBST  Division.— (G.D.F.) 

No.  79. — John  M'Lei^lan  and  Others,  SuspenderSy 
V.  Roger  Aytoun  and  Others,  Chargers. 

Condition — Obligation — Suspension —  Circumstances  in  which  a 
billof  suspension  of  a  charge  on  a  bond  for  a  composition  to 

0  creditors  was  passed  on  caution,  to  try  the  question,  whether 
or  not  the  bond  were  granted  on  a  co?idition» 

Special  case  of  facts  and  circumstances.  The  char- 
gers, as  assignees  in  trust  for  certain  creditors  of  Hugh 
Hutton  and  Company,  sugar-refiners  in  Greenock, 
gave  a  charge  to  the  suspenders,  as  obligants  in  a  bond 
of  caution,  for  payment  of  a  composition  on  the  debts 
of  the  bankrupts.  A  suspension  was  brought  of  this 
charge,  which  was  given  on  the  bond  for  a  liquid  obli- 
gation, on  the  ground,  inter  alioy  that  the  obligation  in 
the  bond,  though  ex  facie  absolute,  was  contingent, 
and  dependent  on  the  conduct  of  parties,  and  conditions 
expressed  in  certain  minutes  of  meetings  of  the  credi- 
tors, in  reference  to  which  the  bond  had  been  granted, 
and  in  virtue  of  which  the  chargers'  constituents  were 
bound,  on  delivery  of  the  bond,  to  discharge  the  bank- 
rupts of  their  debts,  and  execute  a  convejrance  of  cer- 
tain property ;  and  they  having  failed  in  implement,  the 
Court  could  not  find  the  letters  and  charge  orderly 
proceeded.  This  was  met  by  the  counter  allegation, 
that  the  understanding  referred  to  in  the  minutes  to 
reoonvey,  had  been  passed  from,  but  no  satisfactory 
evidence  was  produced  in  support  of  the  averment. 


A  first  bill  of  suspension  was  refused  by  Lord  Jeff^y . 
Lord  Mackenzie  refused  this  second  bill  (on  12th 
October  1836),  and  against  his  judgment  the  suspen- 
ders reclaimed.     At  advising. 

Lord  Balgray On  looking  at  the  different  steps  taken  by 

the  creditors  as  they  occurred,  every  thing  is  very  plain.  But 
much  confusion  in  the  debate  has  occurred,  by  arguing  on  pouxts 
totally  separate  from  the  merits.  I  think  Loid  Jefl&cy  and 
Lord  Mackenzie  properly  refused  the  ImUs. 

Lord  GiUies, — This  is  a  question  of  passing  a  bilL  I  thought, 
when  I  first  looked  at  the  case,  that  the  bond  was  peremptory ; 
but  on  looking  again  at  the  minutes  and  proceedings,  1  have 
now  great  doubts  as  to  the  obligation  being  liquid.  (Hia  Lord- 
diip  went  over  the  minutes  and  bond).  A  reconveyance  and 
discharge  of  the  debts  of  the  bankrupt  was  stipulated  for  in  the 
first  minute  of  meeting  of  the  creditors.  .The  letter  of  4th 
March  urges  the  necessity  of  the  conveyance  to  the  company, 
and  the  bond  itself  bears  reference  to  the  understanding ;  for 
it  says,  **  considering  that  in  terms  of  a  proposal  submitted  by 
them  to  the  said  meeting ;"  and  the  arrangement  is  stated  as 
having  been  gone  into,  **  conform  to  the  minute  of  said  meet- 
ing. **  But  the  reconveyance  so  understood  has  not  been  gnuited. 
Why,  I  do  not  know ;  nor  does  it  appear.  The  bond  refers  to 
the  first  minute,  where  the  reconveyance  is  stipulated  for.  No 
doubt  if  the  bond  were  liquid,  there  could  be  no  quesdon  here ; 
but  we  are  in  ignorance  of  the  true  intention  and  conduct  <^ 
parties  in  granting  the  bond ;  and  where,  ex  facie  of  the  proceed- 
ings, it  does  appear,  at  least  to  me,  that  the  bond  was  contin- 
gent, it  would  be  a  very  hard  thing  to  foreclose  the  pleas  of 
the  suspenders,  if  there  were  truth  in.  their  allegations,  by  re- 
fusing the  bill  offered  on  caution,  and  when  it  would  be  a  final 
judgment  on  the  merits.  I  am  for  fiirther  inquiry,  for  the  shape 
the  case  has  taken  has  made  matters  very  confused ;  and  I  can* 
not  agree,  hoc  statu,  to  refuse  the  bill.  I  see  no  evidence  that 
the  proposal  of  a  reconveyance  was  passed  fit>m. 

Lord  President I  would  not  refuse  the  bill,  if  I  thought 

any  other  information  could  be  recovered ;  but  I  think  every 
thing  is  now  before  us  which  will  ever  be. 

Lord  Mackenzie  considered,  from  the  views  stated  by  Lord 
Gillies,  and  the  doubts  thrown  by  him  on  the  peremptory  na- 
ture of  the  bond,  arising  lirom  the  minutes  of  the  creditors  and 
conduct  of  parties,  that  it  might  be  better  to  pass  the  bill  on 
ample  caution,  to  try  the  question. 

Lord  President If  the  Court  have  so  much  difficulty,  let 

the  bill  be  passed  on  full  caution. 

The  bill  was  accordingly  passed  on  caution. 

Lords  Ordinary,  Mackenzie,  Jeffrey. — Act,  D.  M'Neill,  Plat- 

ton ;  James  Burn,  W.S.,  Agent Alt,  Dean  of  Faculty  (Hope), 

Rutherfurd,  Neaves;  John  Patten,  W.S.,  Agent, — S.,   Clerk, 

— fG.D.F.] 


lOth  December  1836. 

Second  Division (J.D.M.) 

Kof  80. — Mrs  Maby  Fowlds  or  Wodbow,  &c«,  Pe- 
titionersy  v.  Mrs  Mary  Carouke  Fowx<i>8  and 
Factor,  Respondents. 

Factor  Loco  Tutoris — Intimation — Recal — Process —  Tke  Court 
recalled  the  appointment  of  a  fiictor  loco  tutoris  to  apupil^  wkick 
had  been  made  on  the  application  of  the  pupiTs  fsotker^  on  tke 
ground  that  the  petition  for  the  egmovUment  had  not  set  forth 
that  intimation  had  been  made  to  the  pupiVs  agnates^  ana  tkmt 
no  suck  intimation  had  been  made. 

This  was  a  petition  for  the  recal  of  9l  factor  ioeo  f«- 
toris  for  a  pupil,  on  the  ground,  inter  alia^  that  it  had 
been  irregularly  obtained,  as  the  original  petition,  pre- 
sented by  the  pupil's  mother,  was  not  specially  inti- 
mated  to  the  petitioners,  the  pupU's  nearest  agofltes, 
as  required  by  the  rules  and  practice  of  Court.  The 
respondents  stated  in  justification,  that  one  of  the  peti- 


1836.] 
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tioners  was  abroad  at  the  time  of  the  appointment,  and 
that  the  hiubahd  of  the  other  had  himself  suggested 
the  person  appointed  to  the  office,  and  that  intimation 
had  been  duly  made  on  the  walls  and  in  the  minute- 
book,  which  was  the  only  intimation  ordered  by  the 
Court. 

Ijord  Cfienlee, — The  first  and  essential  thing  is,  to  have  it 
aseertained  that  there  are  no  agnates  able  and  willing  to  serve. 
It  is  only  in  cases  of  extreme  urgency  that  persons  can  be 
naaied  to^act  in  the  meantime.  In  the  present  instance,  I  have 
no  doubt  that  may  be  the  case,  but  the  agnates  should  have 
been  allowied  to  consider.  The  mother  alone  is  not  entitled  to 
make  application  for  a  factor,  without  the  concurrence  of  the 
pupil's  nearest  of  kin  on  the  father's  side,  and  the  petition  should 
hare  set  forth  this. 

Lord  Jtutiee-  Clerk  entirely  concurred,  as  nothing  had  been 
•et  forth  in  the  petition  of  any  intimation  having  been  made  to 
the  pupil's  agnates. 

Their  Lordships  then  recalled  the  appointment. 

Ad.  Solicitor-General  (Cuninghame),  Graham  Spiers ;  Orr 

and  Bfartin,  W.S.,  Agents Alt,  Dean  of  Faculty  (Hope), 

Mark  Naiftier;  John  Robertson,  W.S.,  Agent [J.D.M.] 


13^  December  1836. 
First  Divlsion (G.D.F.) 

No^Sl^-^AMBs  M'Lbod,  AdooeatoTy  v.  Joma  M'Leod, 
and  James  M'Leod,  his  Mandatory^  Respondents. 

Inhibition — ^Diligence — Process — Damages — Held  that  a  debtor  ^ 
whom  whole  property  was  attached  by  inhibition,  had  no  valid- 
ground  tf  action  for  damages  against  the  creditor  inhibiting,  for 
cppressivt  «ss  of  diligence,  he  having  used  the  diligence  in  com- 
mon form  for  the  purpose  of  attaching  a  portion  merely  of  the 
heritage,  in  respect  it  is  competent  for  the  debtor  to  cau  on, 
and  require  the  creditor  to  restrict  his  diligence. 

The  advocator,  and  his  brother  Creorge,  carried  on 
busineas  in  Glasgow  as  druggists  for  many  years. 
George  died  suddenly  in  1832,  leaving  no  settlement, 
and  there  was  no  contract  of  copartnery,  and  no  writing 
to  show  that  certain  heritage,  standing  in  the  name  of 
George  in  the  titles,  was  held  for  mutwed  behoof.  The 
advocator  was  the  executor  of  the  deceased,  and  the 
respondent  John,  his  heir  of  conquest.  John,  as  heir 
of  conqaest,  presented  a  petition  to  the  Sheriff  of  Lsm- 
ark,  to  obtain  possession  of  the  titles  to  the  heritage ; 
and  in  a  paper  lodged  subsequently  to  the  petition,  in- 
timated, that  <<  it  will  be  probably  a  question  for  a  court 
of  law  to  determine  whether  the  respondent  (advoca- 
tor) and  the  late  George  M^Leod,  carried  on  business 
in  copartnership."  James,  on  3d  January  1 834,  brought 
an  action  to  have  the  copartnery  declared,  and  to  have 
it  found  that  his  interest  therein  was  one-half;  that 
though  the  titles  of  the  heritage  stood  in  name  of  George 
alone,  it  belonged  to  the  Company;  and  that,  on  the 
decease  of  George,  the  heritage  fell  to  James,  as  his 
partner  and  executor;  and  a  conclusion  was  inserted,  to 
ordain  John,  the  heir  of  conquest,  to  make  up  titles, 
and  convey  over  to  James.  Letters  of  inhibition  were 
saised  and  executed  in  common  form  on  the  depen- 
dence, covering  every  portion  of  the  respondent's  pro- 
perty, on  6th  January  thereafter,  and  no  requisition 
was  made  oh  the  advocator,  the  pursuer  of  the  decla- 
rator, to  restrict  that  diligence.  James  obtained  de- 
cree in  the  declarator,  unopposed  by  John,  on  11th 
March  1834. 


The  respondent  thereafter  brought  an  action  in  the 
Bailie  Court  of  Glasgow,  complaining,  that  as  he  had  in- 
timated his  intention  not  to  oppose  the  declarator  at  the 
outset,  and  did  not  appear,  Uie  diligence  of  inhibition 
was  too  broad,  and  subsuming  tliat  the  circumstances 
did  not  warrant  the  execution  of  inhibition,  to  any 
other  effect  than  that  of  restraining  him  from  convey- 
ing away  the  special  subjects  described  in  the  declara- 
tor, particularly  as  the  action  contained  no  personal 
conclusions  against  him  unconnected  with  the  subjects. 
It  had,  nevertheless,  been  directed  against  his  whole 
heritable  estate,  and  he  had  been  put  to  an  expense  of 
£19*  3.  8.,  incurred  by  a  purchaser  of  part  of  his  se- 
parate heritage,  who,  on  a  search  of  the  records,  found 
that  the  inhibition  was  directed  against  his  whole 
estate ;  and  the  summons  concluded  for  payment  of 
£100,  as  a  reasonable  sum  for  the  loss  and  damage. 

John  pleaded— ^l,)  The  diligence  of  inhibition,  on 
the  dependence  of  an  action,  and  in  security  only  of 
the  decree  to  be  pronounced  therein,  cannot  be  exe- 
cuted in  such  a  manner  as  to  tie  up  the  whole  of  the 
debtor's  heritage,  when  the  conclusions  of  the  action 
do  not  render  this  necessary.  (2.)  No  opposition  hav- 
ing been  offered  to  the  declarator,  it  was  illegal  and 
oppressive  to  expede  the  letters  of  inhibition  in  such 
terms  as  to  extend  not  only  to  the  two  properties  which 
alone  were  claimed  by  him,  but  to  the  whole  of  the 
heritage  belonging  to  the  pursuer. 

Jamesplecuied — There  is  no  such  thing  known  in  the 
law  of  Scotland  as  a  special  inhibition,  exclusive  of  a 
general  one. 

The  Bailie 


u 


having  again  considered  the  closed  record,  and  that  the 
parties  have  renounced  farther  probation,  finds  it  established 
that  the  inhibition  complained  of,  was  (jUrected  and  used  not 
merely  against  the  heritable  subjects  in  hetreditate  jacente  of 
George  M'Leod,  claimed  by  the  defender  as  belonging  to  the 
copartnership  of  George  M'Leod  and  Company,  but  also  against 
the  whole  heritable  property  of  the  pursuer  in  his  own  right, 
although  the  action  at  the  defender's  instance,  upon  which  the 
inhibition  was  used,  was  merely  an  action  of  declarator,  em- 
bracing only  the  heritable  subjects  first  mentioned ;  and  although 
even  the  conclusion  for  expenses  in  the  said  acdon  was  merely 
conditional,  finds  it  also  established,  that  the  defender  subsoi^ 
quently  allowed  the  inhibition  to  remain  09  the  record  undis- 
charged, unrestricted,  and  unknown  to  the  pursuer,  even  after 
the  settlement  between  the  parties,  with  reference  to  the  heri- 
table subjects  first  mentioned,  in  the  terms  desired  by  the  de- 
fender :  Finds  that  the  said  proceedings  amount  to  the  unwar- 
ranted, nimious,  and  oppressive  use  of  legal  diligence,  originating, 
if  not  in  nuda  fide,  at  least  in  culpa  lata,  and  are  relevant  to 
subject  the  defender  in  damages:  Finds  the  actual  expense 
occasioned  to  the  pursuer  by  the  said  proceedings  sufficiendy 
instructed ;  and  decerns  against  the  defender  for  £40  Sterling 
of  modified  damages  in  toto/* 

James  brought  the  present  advocation, — ^the  parties 
adhering  to  their  previous  pleas. 

'*  The  Lord  Ordinary  (4th  March  1836,)  having  heard  the 
counsel  for  the  parties,  advocates  the  cause,  alters  the  interlo- 
cutor complained  of,  sustains  the  defences  for  James  M'Leod, 
assoilzies  him  from  the  conclusions  of  the  action  before  the 
Magbtrates  of  Glasgow  now  advo<SBted,  and  decerns :  Finds  him 
entitled  to  expenses  both  in  this  and  in  the  Inferior  Court,  and 
remits  to  the  auditor  to  tax  the  account  thereof,  and  to  report." 

The  respondents  reclaimed.     At  advising, 

Lord  President, — Did  the  party  ever  apply  to  have  the  inhi- 
bition restricted  ? 
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Dean  ofFaadty No. 

Lord  jbalffray I  never  heard  of  an  inhibition  in  any  other 

terms  than  the  present,  and  I  know  of  no  authority  why  a  party 
applying  for  it  should  restrict  it  to  epeda]  subjects.  If  a  person 
complain  of  its  being  too  comprehensiye,  he  may  apply  in  the 
iisusd  way  to  have  it  restricted.     That  was  not  adopted  here. 

JLord  President. — Most  certainly ;  and  if  it  be  not  restricted 
on  cause  shown,  there  may  be  a  good  ground  for  damages. 

The  Court  unanimously  adhered^  with  additional  ex- 
penses. 

Lord  Ordinary,  Corehouse — Act.  Rutherfiird,  T.  Maitland ; 
Mackenzie  and  Macfarhme,  W.S.,  Agents, — AU.  Dean  of  Fa- 
culty (Hope);  Gibson-Craigs,  Wardlaw,  and  Dalziel,  W.S., 
Agents D.,  Clerk [G.D.F.] 


13^  December  1836. 
First  Division (G.D.F.), 

No.  82. — Thomas  Magksnzie,  Petitioner,  v.  Walter 

Febrieb,  Respondent, 

Banking  and  Sale — Process —  Where  a  process  of  ranking  and 
sale  is  before  the  Inner-House,  on  a  prepared  state  and  memorial 
and  abstract,  the  competent  form  to  adopt,  to  determine  whether 
certain  lands  are  or  not  erroneously  comprehended  in  the  rank' 
ing,  is  to  present  an  incidental  petition  to  the  Court,  craving 
that  the  lands  alleged  to  be  improperly  included  may  be  struck 
out  of  the  process. 

George  Ross  of  Cromarty,  sometime  army  agent  in 
London,  died  in  1786,  leaving,  (1*)  ^  ^^^^  o^  entail 
of  his  lands  and  barony  of  Cromarty,  lying  iil  the  coun- 
ties of  Cromarty  and  Ross,  whereby  he  settled  these 
lands  upon  his  nephew,  Alej^ander  Gray  Ross,  and  a 
series  of  heirs  therein  mentioned ;  (2.)  A  trust-deed, 
whereby  he  conveyed  hb  whole  other  lands  lying  *'  out- 
with''  the  shire  of  Cromarty,  and  his  other  funds  and 
effects  situated  in  Scotland,  to  certain  trustees,  to  be 
sold  and  realised  for  payment  of  his  debts,  and  any  re- 
sidue to  be  invested  in  the  purchase  of  lands  in  the 
shire  of  Cromarty,  as  near  as  possible  to  the  Cromarty 
estate,  and  to  be  entailed  in  the  same  manner,  and  on 
the  same  series  of  heirs.  The  lands  of  Little  Farnese, 
comprehending  certain  small  possessions,  lying  locally 
incorporated  and  bound  up  with  the  estate  and  barony 
of  Cromarty,  had  been  held  and  possessed  from  time 
immemorial  as  part  and  parcel  of  that  estate,  and  they 
were  contained  as  such  in  the  late  George  Ross'  charter 
and  seisin  of  1775.  The  fee  of  the  superiority  of  the 
lands  of  Little  Farnese  was,  however,  siterwards  taken 
out  of  George  Ross'  person,  and  vested  in  that  of  his 
nephew,  Alexander  Gray  Ross,  in  order  to  create  a 
freehold  qualification.  George  Ross  granted  a  feu-dis- 
position in  July  1776,  to  Lord  Ankerville,  which  con- 
tained, inter  ali<i,  the  lands  of  Little  Farnese.  In  Au- 
gust thereafter,  George  Ross  obtained  a  Crown-charter 
of  resignation  of  the  whole  lands  and  barony  of  Cro- 
marty, and  he  then  granted  a  disposition  to  himself 
in  liferent,  and  his  nephew,  Alexander  Gray  Ross,  in 
fee,  of  the  lands  of  Little  Farnese,  and  others,  upon 
which  and  the  precept  in  the  Crown-charter,  as  assigned 
by  the  disposition,  George  Ross  and  Alexander  Gray 
Ross  were  infeft  in  Octol^er  1776 ;  and  in  the  follow- 
ing October,  the  feu-right  granted  to  Lord  Ankerville 
was  reconveyed  by  him  to  George  Ross,  who  was  re- 
infeft  in  July  1784. 

George  Ross  thus  held  the  dominium  utile  of  Little 
Farnese,  under  the  reconveyance  of  Lord  Ankerville ; 


while,  as  regarded  the  superiority,  he  had  rig^t  only  to 
the  liferent,  the  fee  being  vested  in  Alexander  Gray 
Ross. 

George  Ross,  in  framing  his  deed  of  entail  of  the 
estate  and  barony  of  Cromarty,  accidentally  left  oat 
the  lands  of  Little  Farnese  in  the  enumeration  of  the 
particular  lands  composing  the  estate  and  barony  of 
Cromarty, -but  the  estate  was  conveyed  as  a  barony. 
On  the  other  hand,  the  entailer,  by  his  trust-dispositiooi 
executed  at  the  same  time  with  the  deed  of  entail,  con- 
veyed to  his  trustees  therein  named,  all  his  estates  and 
subjects  ^*  which  may  happen  to  belong  to  me  at  the 
time  of  my  death  every  where,  except  within  the  county 
of  Cromarty,"  to  be  sold  for  the  purposes  of  the  trust. 
The  dispositive  clause  of  the  trust-deed  conveyed,  in- 
ter aUct,  <<  moreover,  the  town  and  lands  of  Little 
Farnese,  with  the  teinds,  parts,  pendicles,  and  pertinents 
of  the  same."  These  lands  were  likewise  cominrehended 
in  the  precept  of  seisin,  in  the  enumeration  of  the  dif- 
ferent subjects  of  which  seisin  was  directed  to  be  given : 
<<  moreover,  the  town  and  lands  of  Little  Farnese,  with 
the  teinds,  parts,  pendicles,  and  pertinents  of  the  same.'* 
They  were  inserted  in  the  enumeration  of  the  lands 
conveyed  by  the  trust,  but  not  described  as  lying  in  the 
shire  or  parish  of  Cromarty. 

Alexander  Gray  Ross  executed  a  disposition  of  the 
superiority  of  Little  Farnese,  preparatory  to  making 
up  a  Crown  title  in  favour  of  himself  and  the  heirs 
of  entail ;  and  under  the  several  procuratories  in  his 
favour,  he  resigned  the  whole  into  the  hands  of  the 
Crown,  and  in  1787,  obtained  a  Crown-charter  of  all 
the  lands,  comprehending  both  the  property  and  su- 
periority of  Little  Farnese;  and  on  the  precept  of 
seisin  he  was  duly  infeft.  No  infeftment  passed  on 
the  trust-deed  executed  by  Greorge  Ross  in  favour  of 
the  trustees,  of  whom  Alexander  Gray  Ross  was  one, 
nor  was  any  feudal  title  made  up  in  their  person  to  the 
lands  of  Little  Farnese.  The  creditors  of  the  entailer 
and  of  Alexander  Gray  Ross  took  possession  of  the 
estate  carried  by  the  entail,  by  an  action  of  maills  and 
duties;  and  on  the  bankruptcy  of  Alexander  Gray 
Ross  in  1 804,  a  process  of  ranking  and  sale  was  brought 
of  the  lands  and  barony  of  Cromarty,  and  the  summons 
included  the  town  and  lands  of  Little  Farnese.  The 
ranking  and  sale  was  impeded  by  a  series  of  law  suits, 
but  the  lands  of  Little  Farnese  were  managed,  and  the 
rents  accounted  for  by  the  judicial  factor  in  the  rank- 
ing and  sale  as  part  of  the  estate  of  Cromarty. 

To  the  process  of  ranking  and  sale  defences  were 
lodged  for  the  solvent  trustees  under  George  Ross* 
trust-deed,  and  for  the  present  heiress  of  entail,  the 
party  having  the  radical  interest  in  that  trust-estate. 
One  of  the  points  raised  in  the  defence,  involving  an 
objection  to  the  summons  of  ranking  and  sale,  was, 
that  the  superiority  of  the  lands  of  Little  Farnese  only 
belonged  to  the  common  debtor,  and  the  domimum 
utile  was  the  property  of  George  Ross,  and  by  him 
conveyed  to  his  trustees.  A.  minute  was  lodged  in 
name  of  the  original  pursuer  of  the  racking  and  sale, 
requiring  the  judgment  of  the  Lord  Ordinary,  whether 
or  not  the  trustees  were  entitled  to  have  the  dominiun^ 
directum  of  Little  Farnese  struck  out  of  the  sale.  The 
defenders  were  allowed,  by  an  interlocutor  of  Lord 
Craig,  of  20th  February  1805,  to  see  and  answer  this 
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minute;  but  no  farther  proceeding  seemed  to  have 
taken  place  on  the  subject. 

The  petitioner,  who  had  been  in  January  1835  ap- 
pointed by  the  Court  judicial  factor  on  the  decease  of 
the  whole  trustees  of  George  Ross,  on  the  above  nar- 
rative presented  this  petition,  praying  the  Court,  in 
respect  the  branch  of  the  case  to  which  the  question 
about  the  lands  of  Little  Farnese  referred,  had  not 
been  in  the  Outer-House  since  1826,  to  remit  to  Lord 
Fullerton  the  process  of  ranking  and  sale,  in  so  far  as 
not  already  before  him,  with  power  to  sist  the  petitioner 
as  a  defender,  and  to  proceed  in  the  question  relating 
to  the  lands  of  Little  Farnese,  as  might  seem  fit. 

The  respondent,  who  was  the  common  agent  in 
the  ranking  and  sale,  objected  to  the  competency  of 
the  petition,  as  a  deviation  from  the  established  form 
of  proceeding,  to  make  any  remit  of  the  nature  craved, 
of  the  sale  portion  of  the  process  of  ranking  and  sale. 
According  to  fixed  practice,  when  the  proof  of  the 
bankruptcy  and  of  the  value  of  the  lands  is  conclud- 
ed, and  circumduction  is  obtained,  and  the  different 
branches  of  the  process  of  ranking  and  sale  then  sepa- 
rate, by  great  avizandum  being  made  with  the  process  of 
sale.  This  having  taken  place,  a  state  is  prepared,  and 
a  memorial  and  abstract  of  the  proof  are  printed  and 
boxed  to  the  Inner- House,  and  the  only  remit  after- 
wards made,  is  a  remit  to  the  Lord  Ordinary  to  revise 
the  state,  upon  the  process  coming  to  be  advised  on 
these  papers, — Beveridge's  Forms  of  Process,  Vol.  II. 
p.  535.  Darling's  Forms  of  Process,  p.  547.  In  the 
present  instance,  the  sale  was  brought  before  the  Inner- 
House  in  February  1826,  upon  the  prepared  state  and 
memorial  and  abstract,  and  was  then  merely  sisted,  in 
consequence  of  certain  separate  proceedings  adopted 
by  some  of  the  parties  interested.  The  only  mode 
competent  for  the  petitioner,  to  have  the  question  in 
relation  to  Little  Farnese  settled,  was  to  present  a  pe- 
tition to  the  Court  to  have  the  lands  struck  out  of  the 
ranking  and  sale. 

On  advising. 

Lord  Balgray The  common  way,  in  a  case  of  this  sort,  is 

CO  apply  by  an  incidental  petition  to  the  Court,  to  try  if  such  and 
such  lands  are  included  in  the  ranking  and  sale,  and  praying 
to  have  the  same  struck  out  of  the  process. 

The  other  Judges  concurred. 

Ruikerfwrd  for  petitioner. — Then  the  petidoner  sists  himself 
as  a  defender  in  the  ranking  and  sale,  and  he  will  present  a 
petidon  to  have  the  lands  struck  out. 

A.  Wood^  for  respondent,  objected  to  the  petidoner  being 
allowed  to  sist  himself,  in  respect  he  could  only  appear  in  the 
question  by  an  incidental  pedtion,  as  remarked  by  the  Court. 

Lord  CfilHes, — The  petidoner  has  an  undoubted  title  to  ap- 
pear and  sist  himself  if  he  like. 

The  Court 

"  allow  the  petitioner  to  be  sisted,  and  hold  him  sisted  as  a  de- 
fender in  the  process  of  ranking  and  sale,  with  leave  to  him  to 
lodge  such  petition  as  he  may  be  advised,  in  regard  to  the  lan^ 
of  Little  Famete,  and  that  on  oi  before  the  box-day  in  the 
ChriBtmas  recess." 

Act,  Rutherfurd,  Ivory;  T.  M'Kenzie,  W.S.,  Agent Alt, 

A.  Wood;  J.  and  W.  Ferrier,  W.S.,  Aff&Us 8.  Clerk.-^ 

fG.D.F.] 


I3th  December  1836. 
First  Division (G.D.F.) 

No.  83. — Mrs  Jean  Campbell  or  Stewabt  and  Jowx 
W.  B.  Stewart,  Pursuers^  v.  Miss  Margaret 
Stewart  oTtd  Others,  Defender^. 

Res  Judicata — Title  to  Exclude — Competency — Verdict  Sub 
Modo — Supplementary  Action — Proof — Process — An  issue 
arising  out  of  an  action  of  reduction  at  A.*s  instance  against 
J9.,  being  sent  to  a  jury  to  try  whether,  in  d^aud  of  A*e. 
right y  a  sum  of  £500  was  wrongfully  uplifted  from  bank  and 
delivered  to  B.,  and  whether  B.  was  debtor  in  said  sum;  and 
a  verdict  having  been  returned  in  B.*s  favour,  subject,  ofcon-* 
sent,  to  a  judicial  minute,  wherein  B,  admitted,  that  notwith- 
standing the  verdict  in  his  favour,  it  should  be  competentfor  A.  to 
prove  that  the  £500,  referred  to,  was  the  money  of  the  late  C, 
but  subject  to  all  answers  which  he  B.  could  make  thereto — Held 
that  the  verdict,  subject  to  the  minute,  formed  no  bar  to  A, 
bringing  an  action  supplementary  to  the  original  reduction 
(^and  which  proceeded  on  a  nearly  similar  statement  to  the  one 
in  the  original  action),  to  have  certain  facts  and  conditions 
declared  in  relation  to  the  said  £500. 

The  late  Captain  James  Stewart  granted,  on  24th 
February  1814,  a  bond  in  favour  of  his  mother,  Mrs 
Stewart,  for  a  liferent  annuity  of  £100,  to  be  increased 
in  a  certain  event,  and  the  house,  garden,  and  grass 
parks  of  Crossmount,  and  likewise  a  bond  of  provision 
in  favour  of  his  three  sisters,  Isabella,  Margaret  and 
Jean,  equally  among  them,  for  £3000.  As  the  coun- 
terpart of  these  obligations,  Mrs  Stewart  agreed  to 
make  over  to  the  pursuer,  under  a  certain  reservation, 
the  whole  funds  and  effects  belonging  to  her  at  her 
death,  and  the  interest  she  had  in  the  executry  of  her 
father,  the  late  Alexander  Menzies  of  Bolfracks.  Mrs 
Stewart  did  not  execute  a  deed  of  that  nature,  simul  et 
semel  with  the  above  deeds,  but  on  l6th  September 
1817,  she  did  so,  by  executing  an  irrevocable  settle- - 
ment  to  that  effect,  by  which  she  appointed  the  pursuer 
her  executor,  under  the  burden  of  paying  <<  my  death- 
bed sickness,  funeral  charges  and  expenses,"  and  debts 
and  legacies,  providing  the  whole  of  the  said  debts  and 
legacies  do  not  exceed  the  sum  of  £500.  The  pursuer 
averred  that  his  mother  had,  when  in  a  weakly  state^ 
been  improperly  induced  to  execute  certain  deeds  in 
favour  of  her  daughters  and  a  son ;  inter  oli'o,  a  testa- 
mentary deed  in  their  favour,  conveying  over  her  suc- 
cession generally  to  them,  and  to  contract  debt  to  a 
greater  amount  than  £500,  in  violation  of  the  under- 
standing on  which  the  above  deed  by  the  pursuer  pro- 
ceeded ;  and  in  particular,  to  uplift  from  bank  the  sum 
of  £500,  part  of  the  executry  of  her  father,  and  which 
was  delivered  to  her  two  daughters,  Jean  and  Margaret, 
who  lent  it  out  on  a  bill  to  themselves.  Besides,  on 
the  death  of  Mrs  Stewart  in  March  1827,  there  was 
produced  by  the  daughters,  Jean  and  Margaret,  an 
obligation  (blank  indorsed  by  their  mother),  signed 
Rodney  MyUius  and  Jean  Ann  Myllius,  for  £200,  which 
sum,  it  was  averred,  Jean  and  Margaret  afterwards  at- 
tempted to  recover  from  the  defender  as  an  alleged 
debtor  to  Myllius,  although  the  money  advanced  to 
him  was  actually  a  part  of  the  Bolfracks  executry^ 
which  belonged  to  the  pursuer,  himself,  and  the  sisters 
had  paid  no  value  for  the  indorsation.  In  these  cir-. 
cumstances,  the  pursuer  brought  a  reduction  of  the  in- 
dorsation, on  the  obligation  granted  by  Mylliusi  of  the 
deeds  aUeged  to  be  granted  in  violation  of  the  agree- 
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ment,  and  concluding  for  count  and  reckoning  for  in- 
tromissions. He  succeeded  in  reducing  the  testamentary 
deed,  subsequently  executed  by  his  mother,  and  certain 
other  writings  called  for,  in  so  far  as  inconsistent  with 
her  deed  of  1817,  in  the  pursuer's  favour,  as  being 
ultra  vires  of  her;  but  in  respect  of  certain  other 
writings,  as  they  depended  on  disputed  circumstances 
(explained  in  the  following  issues),  a  remit  was  made  to 
a  jury  for  trial,  to  whom  these  issues  were  transmitted : 

"  It  being  admitted  that  the  late  Mrs  Stewart,  the  mother  of 
the  pursuer  and  defenders,  on  the  16th  day  of  September  1817> 
for  onerous  causes,  executed  in  fevonr  of  the  pursuer,  James 
Stewart,  the  deed  No.  5  of  process,  by  which  she  conveyed  to 
the  said  James  Stewart,  all  the  property  which  should  belong 
to  her  at^e  time  of  her  death,  subject  to  the  pa3rment  of  debts 
and  legacies  to  the  amount  of  £500 :  It  being  also  admitted, 
that  after  the  death  of  the  said  Mrs  Stewart,  the  defenders. 
Misses  Stewart,  produced  the  receipt  or  obligation,  No.  24  of 
process,  granted  by  one  Rodney  Myllius  and  his  wife,  for  the 
sum  of  £200  Sterling,  dated  London,  1st  April  1826,  blank 
indorsed  by  the  said  Mrs  Stewart: — 1.  Whether,  in  defraud  of 
the  said  James  Stewart's  right  under  the  said  deed,  the  said 
Mrs  Stewart,  on  or  about  the  7th  day  of  August  1626,  uplifted 
from  the  Bank  of  Scotland's  office  at  Perth,  and  wrongfully  de- 
livered, or  wrongfully  caused  to  be  delivered,  to  the  said  Misses 
Stewart,  the  sum  of  £500,  contained  in  a  deposit-receipt  of  the 
said  banking  company ;  and  whether  the  said  Miss  Stewart,  for 
herself  and  as  representative  of  her  said  sister,  is  indebted  and 
resting-owing  to  the  said  James  Stewart  in  the  said  sum  of 
£500,  or  any  part  thereof,  with  interest  thereon?  or,  2.  Whe- 
ther Uie  said  receipt  or  obligation  for  £200,  as  above  described, 
was  indorsed  to,  or  was  held  by  the  said  Misses  Stewart,  or  is 
now  held  by  the  said  Miss  Mai^et  Stewart,  for  herself  and  as 
representative  of  her  said  deceased  sister,  Jean  Stewart,"  (who 
died  during  the  dependence  of  the  action),  *'  for  onerous  con- 
siderations ?" 

The  case  came  on  for  trial  on  I6th  July  1834,  the 
pprsuer  being  held  to  be  pursuer  of  the  first  issue,  and 
defender  in  tiie  second.  It  was  admitted  on  the  part 
of  the  present  defender.  Miss  Margaret  Stewart,  that 
she  was  unable  to  bring  proof  of  the  second  issue ;  but, 
with  regard  to  the  first  issue,  the  present  pursuer  esta- 
blished, that  Mrs  Stewart  had  uplifted  from  the  bank 
the  sum  of  £600,  and  delivered  the  money  to  her  two 
daughters,  which  money  they  had  lent  to  Mr  Smythe 
of  Methven,  and  afterwards  uplifted  from  him.  It 
remained,  however,  to  be  fiurther  proved  that  the  money 
had  been  transferred  to  the  defender  wrongfully,  in 
respect  that  her  mother  had  incurred  debt  which  re-» 
mained  unpaid  at  her  death  to  a  larger  amount  than 
£500 ;  but  in  the  preparation  of  the  record,  little  or  no 
notice  had  been  taken  of  the  debts  contracted  and  left 
unpaid  by  Mrs  Stewart,  amounting  to  more  than  £5009 
80  that  when  the  present  pursuer  was  about  to  adduce 
eTidence,  written  and  parole,  to  prove  that  fact,  it  was 
objected  for  the  defender,  that  such  proof  was  incom- 
petent, because  the  fact  had  not  been  averred  sufliciently 
in  the  record ;  and  the  presiding  Judge  having  sustained 
that  as  objection,  the  jury  returned  a  verdict,  which,  by 
consent,  was  made  subject  to  a  condition  expressed  in 
a  minute  judicially  lodged  by  the  parties.  The  verdict 
was  thus  expressed : 

**  The  jury  find  for  the  defender,  Miss  Stewart,  on  the  first 
issue,  and  for  the  defender,  Captain  Stewart,  on  the  second 
issue." 

The  judicial  minute  was  in  the  following  terms : 

"  The  defender,  on  the  first  issue,  admits,  that  notwithstand- 


ing the  verdict  returned  for  her  on  that  issue,  it  shall  be  ooro- 
petent  for  the  pursuer  to  prove  that  the  £500  referred  to  in 
the  issue,  and  lent  out  to  Mr  Smythe  of  Methven,  was  the 
money  of  the  late  Mrs  Stewart,  uplifted  on  the  7th  August 
1826,  subject  to  all  answers  which  the  defender  can  make,  either 
on  the  fiu;t  or  on  the  competency  on  other  grounds.'* 

The  pursuer  thereupon  raised  the  present  supplemen- 
tary action  on  a  statement  nearly  similar  to  the  original 
action,  only  it  contained  reference  to  the  debts  contract- 
ed by  Mrs  Stewart,  concluding  for  decree  of  declarator 
that  Mrs  Stewart  left  debts  above  the  amount  of  £500, 
and  therefore  that  the  sum  of  £500  aforesaid,  ought  to 
be  paid  by  the  defender,  Miss  Margaret  Stewart,  to  the 
pursuer.  The  object  of  the  action  was,  that  by  proving 
the  existence  of  debts  left  by  Mrs  Stewart  to  the  amount 
of  £500,  the  pursuer  might  be  enabled  to  obtain  decree 
annulling  the  testament  of  1824,  whereby  he  would 
have  access  to  a  sum  of  £1189*  18.  7.  belonging  to 
Mrs  Stewart,  and  lent  out,  which  sum  the  pursuer  could 
not  uplift  while  the  deed  of  1824  stood  unreduced, 
and  to  protect  the  pursuer  against  any  claim  founded 
on  the  deed  of  1824.  The  pursuer  having  died,  his 
widow  and  executors-dative,  and  the  eldest  son  of 
Captain  Stewart,  were  sisted  in  the  action,  in  room  of 
the  original  pursuer. 

The  defenders  pleaded — (1.)  The  subject-matter  of 
the  present  claim  having  been  specifically  embraced 
under  the  former  action,  and  the  verdict  returned  by 
the  jury  upon  the  first  issue,  in  the  defender's  frivour, 
having  completely  negatived  and  disproved  that  claim, 
it  is  incompetent  for  Qie  pursuer,  by  means  of  this  sup- 
plementary action,  to  revive  the  claim  in  question  against 
the  defender,  and  thus  to  retry  a  question  conclusively 
settled  by  the  verdict  in  the  previous  action.  (2.)  The 
verdict  of  the  jury  on  the  firat  issue  in  the  former  ac- 
tion, and  the  judgment  of  the  Court  applying  it,  operate 
as  a  complete  resjudieaia  against  the  conclusion  of  the 
present  action  for  payment  of  the  £500  therein  men- 
tioned ;  and,  therefore,  quoad  th\a  conclusion,  the  action 
cannot  be  maintained.  (3.)  But  even  supposing  that 
the  £500  libelled,  as  lent  by  the  defender  and  her  late 
sister,  to  Mr  Smythe  of  Methven,  had  actually  belonged 
to  their  mother,  the  late  Mrs  Stewart,  still  the  verdict 
of  the  jury,  which  specifically  embraced  this  matter, 
finally  and  conclusively  proves,  Ist,  That  the  said  Mrs 
Stewart  did  not,  in  defraud  of  the  original  pursuer 
Captain  Stewart's  right,  on  or  about  the  7th  August 
1826,  uplift  from  the  Bank  of  Scotland's  Ofiioe  at  Perth 
the  said  sum  of  £500 :  2dy  That  she  did  not  wrongfully 
deliver,  or  wrongfully  cause  to  be  delivered  to  the  said 
Misses  Stewart,  the  sum  of  £500  contained  in  a  deposit- 
receipt  of  the  said  Banking  Company ;  and,  3dy  That  the. 
defender  Miss  Stewart  for  herself,  and  as  representing 
her  said  sister,  was  not  indebted  and  resting-owing  to 
the  original  pursuer,  James  Stewart,  in  the  sum  of  £500, 
or  any  part  thereof,  with  interest  thereon,  and  thus  the 
effect  of  this  verdict  is,  to  extinguish  the  pursuer's  ckdm 
of  debt  against  the  defender  under  the  present  action. 
(4.)  The  pleas  of  the  pursuer  in  the  present  action,  and 
upon  which  he  concludes  for  payment  of  the  said  sum 
of  £500,  are,  at  all  events,  and  in  every  view,  pleas 
which  were  competent,  but  omitted  to  be  urged  in  a 
relevant  or  competent  shape  under  the  former  action, 
and  consequently  they  cannot  support  a  new  and  sepa- 
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rate  action.  (5.)  It  is  akogether  incompetmit  under 
this  action  to  reducei  or  in  any  way  to  aifect  the  late 
Mrs  Stewart's  settlement  of  1824,  since  no  conclusion 
for  reduction  of  that  deed  h  contained  in  the  summons. 
(6.)  No  exception  having  been  taken  at  the  trial  of  the 
first  issue  in  the  original  case  to  the  charge  delivered 
to  the  jury,  or  to  the  decision  of  the  presiding  Judge 
on  any  points  connected  with  the  trial,  and  no  motion 
for  a  new  trial  having  been  made  within  the  statutory 
period,  whereby  the  verdict  became  final,  it  is  alto- 
gether incompetent  for  the  pursuer  to  conclude  for  any 
thing  under  the  present  summons  beyond  proof  of  the 
simple  fact,  that  the  sum  therein  referred  to,  was  the 
money  of  the  late  Mrs  Stewart.  Because,  whether  it 
was  her  money  or  not,  the  verdict  is  conclusive  upon 
the  points,  Isi,  that  it  was  not  in  defVaud  of  the  original 
pursuer's  right,  that  it  was  uplifted  from  the  bank,  or 
wrongfully  delivered  to  the  Misses  Stewart ;  and,  2d^ 
that  the  defender  Miss  Stewart  for  herself,  and  as  re- 
presentative of  her  late  sister,  is  not  indebted  and  rest- 
ing-owing  to  the  pursuer  in  the  sum  in  question,  or  any 
part  thereof.  (7.)  The  present  pursuer  Mrs  Stewart 
has  no  right,  in  virtue  of  the  decree-dative  produced,  to 
prosecute  this  action,  neither  has  the  deceased's  eldest 
son  any  title  to  sue  without  his  curators. 

The  -pursuer  pieeuied — (1.)  As  the  pursuer  has  raised 
a  competent  action,  founded  on  relevant  facts,  his  action 
cannot  be  met  by  a  plea  of  res  judicata.  (2.)  The  pur- 
suer had  no  need  of  a  reservation  of  his  right  to  raise 
this  action,  either  in  the  mutual  minute  in  the  former 
action,  or  in  the  interlocutor  of  Court  applying  the 
verdict,  because  the  former  action  was  not  founded  on 
the  fact  or  averment  that  Mrs  Stewart  had  contracted 
debts  to  the  amount  of  £500.  This  action  rests  on  a 
new  and  difierent  ground  of  challenge,  of  the  alienation 
of  the  sum  of  £600  in  the  bill  granted  by  Mr  Smythe. 
(3.)  The  pursuer  has  a  title  and  interest  to  pursue  this 
action,  to  protect  herself  against  any  claim  for  £500  at 
the  instance  of  the  defender,  in  virtue  of  the  testamen- 
tary deed  of  1824,  and  also  to  enable  her  to  uplift  sums 
due  to  Mrs  Stewart,  which  are  withheld  on  account  of 
that  deed  not  having  been  formally  reduced.  (4.)  The 
present  pursuer  Mrs  Stewart,  in  virtue  of  her  character 
and  status  as  relict,  and  her  decree-dative  as  executrix 
of  her  deceased  husband,  has  a  valid  title  to  pursue 
this  action  on  behalf  of  herself,  and  the  other  parties 
interested  in  the  moveable  succession  of  the  late  Cap- 
tain Stewart.  Still  more  has  the  eldest  lawful  son  and 
heir  of  the  original  pursuer  (he  having  been  served  heir 
and  sisted)  a  valid  title  to  carry  on  the  action,  and  hav- 
ing ^s  yet  no  curator. 

"  ibrek  5,  1888 The  Lord  Ordinary  baying  considered  the 

doiedRcord  in,  this  sapplementary  aetion,  with  therelatire 
proeesi^  uid  productions,  and  proceedings,  and  heard  the  parties, 
sttstains  tie  defences,  assoilzies  the  defenders,  and  decerns ;  but 
without  prejudice  to  any  separate  and  original  action  which  the 
pursuer  maj  raise,  and  without  prejudice  to  any  defence  which 
may  be  itatel  against  such  action :  Finds  the  pursuer  liable  in 
ezpenaea,  ap|oint8  an  account  thereof  to  be  given  in,  and  xrken 
lodged,  reautatfae  same  to  the  auditor  to  tax  and  repoct. 

"  JVble. — U  seems  to  the  Lord  Ordinary  to  be  a  new  and 
dangerous  prooieding  to  engraft  supplementary  actions  upon 
original  ones,  after  the  latter  have  b^n  brought  into  a  position 
of  being  finally  dsdded,  by  having  been  the  sidbjects  of  trials  and 
verdicts.    Therewe  few  verdicu  that  might  not  be  defeated  or    | 


impeded  by  such  an  operation.  No  doubt,  if  an  arrangement  be 
maide  at  the  trial,  or  elsewhere,  to  admit  any  further  discussions 
on  any  point,  this  consent  may  obviate  objection.  But  the  Lord 
Ordinary  does  not  think  that  this  was  done  here.  The  minute 
merely  allows  the  pursuer  to  prove,  that  the  £500  *  was  the 
money  of  the  late  Mrs  Stewart,'  and  even  this  only  subject  to 
answers,  *  either  on  the  fact  or  on  the  competency.*  But  the 
matter  raised  by  this  summons,  in  the  first  place,  is  not  confined 
to  the  single  point  thus  kept  open ;  and  in  the  second  place,  it 
is  in  no  view  the  same  fiM;t.  The  pursuer,  in  place  of  proving 
that  the  money  belonged  to  Mrs  Stewart,  concludes  under  the 
summons,  Ist,  That  Mrs  Stewart  left  a  certain  amount  of  debt. 
2d,  That  the  defender  should  be  obliged  to  pay  her  £500,  with 
interest,  because  she  wrongfully  uplifted  that  sum.  These,  in- 
stead of  forming  the  proper  subject  of  a  supplementary  action, 
are  totally  new  matters,  and  matters  inconsistent  with  the 
original  action.  Thus  it  was  decided  by  the  Court,  imthat  ac- 
tion, that  the  amount  of  Mrs  Stewart's  debt  could  not  be  gone 
into ;  and  the  verdict  expressly  negatives  that  wrongAil  uplift- 
ing, which  the  pursuer  now  charges.  Hence  the  pursuer  truly 
states,  in  his  second  plea  in  the  present  process,  that,  '  this  ac- 
tion rests  on  a  new  and  different  ground  of  chaUenge.'  It  does 
so,  and  for  this  very  reason  ought  not  to  be  brought  in  supple- 
ment of  the  first  action,  especially  at  so  late  a  stage.  What 
could  the  defenders  mean  by  objecting  (successftilly)  to  the  com- 
petency of  going  into  the  amount  of  Mrs  Stewart's  debts  at  the 
trial,  if  it  be  supposed  that  they  instantly  sat  down,  and  agreed 
by  the  minute  to  I.et  this  very  point  be  discussed." 

At  advising,  the  Court,  without  hearing  parties,  was 
clear  the  action  was  competent,  in  respect  that  whatever 
was  the  intention  of  the  defenders  in  agreeing  to  the 
minute,  there  was  no  valid  exclusion  of  the  pursuer's 
right  to  nuse  such  an  action  as  the  present,  and  accord- 
ingly* 

"  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against ; 
repel  the  first  and  second  pleas  on  the  record  of  the  defenders*  pleas 
as  preliminary ;  and  find  that,  under  the  minute  in  process,  it  is 
competent  for  the  pursuers  in  this  action  to  prove  the  facts  therein 
alleged  relative  to  the  £500,  reserving  to  the  defenders  all  an- 
swers either  on  the  feet  or  on  the  competency,  or  otherwise,  in 
terms  of  the  minute :  Quoad  ultra,  remit  to  the  Lord  Ordinary  to 
hear  parties,  and  to  proceed  as  shall  be  just,  reserving  all  ques- 
tions of  expenses." 

Lord   Ordinary,  Cockburn. — Act.  Forsyth,  P.  Robertson; 

C.  and  D.  Stewart,  Agents Alt  Rutherftird,  T.  Maitland ; 

Wotherspoon  and  Mack,  W.S.,  Agents, — CarmichaeL  Cterk^-^ 

[G.D.F.] 


l^th  December  \^3&. 

FiBST  Division. — (G.D.F.) 

No.  84. — Samuel  Clerk,  Pursuer^  v,  Snt  W.  F. 
Eliott,  Bart^  Defender, 

Personal  Exception — Liability — Tradesman's   Aoeonnt A 

coackmaker  kaoing  repaired  a  britzka,  and  returned  it  to  the 
owner,  who  used  it  for  ahout  a  year,  and  then  stat&i  ohjectione 
to  the  sufficiency  of  the  repair — Circumstances  in  which  the 
owner  was  held  not  entitled  to  plead  these  objections,  andfowsd 
liable  in  the  tradesman's  account. 

Stated  by  the  Court,  that  a  party  is  bound  to  state  obfeC' 
tions  to  a  tradesman's  account,  if  he  any  have,  within  a  rea* 
sonable  time. 

The  pursuer,  the  only  partner  of  Clerk  and  Com- 
pany, coachbuilders  in  Edinburgh,  raised,  in  January 
1836,  an  action  against  the  defender  for  payment  of  an 
account  ending  in  November  1833,  amounting  to  £67. 
9s.  6d.,  incurred  for  certain  furnishings  and  repairs  to 
a  britzka,  which  was  returned  to  the  defender  after 
repair  in  November  1833.   The  furnishings  were  aUUed 
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to  be  reasonable,  and  the  repairs  were  done  on  esti- 
mate. The  account  was  rendered,  though  it  did  not 
appear  at  what  particular  pt  riod,  but  sundry  demands 
were  made  for  payment :  in  answer  to  one  of  which 
Sir  Willi.uii  wrote,  on  20th  August  1834,  that  he  in- 
tended to  return  to  Edinburgh  on  the  Monday  or  Tues- 
day then  next,  and  would  bring  with  him  the  estimate, 
for  the  purpose  of  settling  the  account.  On  15th  Oc- 
tober thereafter,  the  pursuer's  agent  demanded  payment, 
when,  in  answer,  the  defender  for  the  first  time  inti- 
mated that  the  repairs  had  not  been  duly  executed. 
By  this  time  the  defender  had  had  the  britzka  about  a 
year  in  his  possession,  but  in  the  same  letter  he  ex- 
pressed his  willingness  to  pay,  on  getting  back  certain 
articles  which  the  pursuer  admitted  he  had  in  his  pos- 
session belonging  to  the  defender.  The  pursuer  was 
willing  to  redeliver  them,  on  payment  of  warehouse 
rent,  and  stating  they  were  left  at  his  warehouse  with- 
out instructions,  while  the  defender  alleged  they  were 
sent  with  orders  to  be  delivered  at  a  particular  house. 

Sir  William  defended,  on  the  ground  that  there  was 
an  agreement  to  make  the  furnishings  for  £7,  and  to . 
repair  the  vehicle  completely  for  £40,  which  the  pur- 
suer had  failed  to  implement.     The  agreement,  how- 
ever, was  not  produced. 

The  puTsneT  pleaded — That  the  account  libelled  was 
justly  due  by  the  defender:  who  pleaded — (1.)  The 
repairs  ordered  on  the  britzka  in  question  having  never 
been  properly  executed,  and  essential  parts  of  it  hav- 
ing been  improperly  detained,  the  charges  in  the  ac- 
count libelled  on  that  head  are  inadmissible.  (2.)  The 
charges  in  the  account  libelled,  being  excessive  and 
contrary  to  agreement,  must  at  all  events  be  restricted. 

13.)  The  improper  detention  by  the  pursuer  of  the  de- 
ender's  property,  entitles  him  to  reparation  for  the  loss 
thereby  occasioned,  so  as  to  extiilguish  any  claim  by 
the  pursuer. 

*\l9th  February  1836 The  Lord  Ordinary  having  heard 

parties'  procurators,  and  considered  the  closed  record,  repels  the 
defences,  and  decerns  in  terms  of  the  lihel ;  finds  tbe  defender 
liable  in  expenses,  and  allows  an  account  thereof  to  be  given  in, 
and  to  be  taxed  by  the  auditor ;  reserving  the  defender's  daim 
for  the  delivery  of  any  articles  left  in  the  possession  of  the  pur- 
suers, and  to  the  pursuers  their  objections. 

"  Note. — The  account  pursued  for  consists  of  articles  furnish- 
ed to  the  defender,  and  the  repair  of  a  carriage  belonging  to 
him.  It  is  not  denied  that  he  received  the  articles,  and  took 
back  and  used  the  carriage  for  nearly  a  year  after  the  date  of  the 
last  Article  of  the  account ;  and  when  payment  was  demanded, 
he  writes  the  letter  of  20th  August  1834,  ui  which,  without 
making  any  objection  to  the  sufficiency  of  the  repairs,  he  states, 
that  on  bis  return  fi'om  the  country  he  will  '  bring  in  your  esti- 
mate, for  the  purpose  of  arranging  the  account'  In  these  cir« 
comstances,  and  while  the  defender  declines  to  produce  the 
'  estimate,'  the  Lord  Ordinary  does  not  think  his  objections 
now  stated  to  the  articles  of  the  account  can  be  received." 

The  defender  reclaimed.    At  advising, 

Lord  Balgray,'*~l  have  always  understood  that  if  a  party  be 
dissatisfied  with  a  tradesman's  account,  such  as  the  present,  he 
is  bound  to  state  his  objections  within  a  reasonable  time.  That 
was  the  opinion  of  the  Court  in  Lord  Marr's  case.  Any  other 
course  would  be  uiijust  to  the  tradesman,  as  he  would  be  bound 
to  prove,  at  a  distance  of  time,  what  might  be  impossible. 

The  Court 

"  Alter  the  interlocutor  of  the  Lord  Ordinary,  so  fiir  as  to  find 
tke  defender,  on  payment  of  the  account  libelled  on,  entitled  to 


have  the  articles  belonging  to  the  Britzka^  admitted  to  be  in  the 
pursuer's  possession,  delivered  up  to  him :  Quoad  ultra^  adhere 
to  the  interlocutor  reclaimed  against,  and  refuse  the  desire  of 
the  note ;  of  new  find  expenses  due ;  appoint  an  account,*'  &c. 

Lord   Ordinary t  Fullerton Act,  Monro;  W.   Alexander, 

W.S.,  Agent Alt.  Dean  of  Faculty  (Hope);  D.  M.   Bhu:k, 

W.S.,  Agent D.,  Clerk [G.D.F.] 


I3th  December  1836. 

Second  Division (J.D.M.) 

No.  85. — TENNf:NT's  Trustees,  Pursuers^  e.  Jakes 
M^DoiTALD  and  Othsbs,  Defendert, 

Sequel  of  case  reported,  Vol.  VIIL  p.  426,  (1 6th 
June  1836).  Afler  the  decision  of  the  question  in  re- 
gard to  the  effect  of  the  clause  of  irritancy  in  case  of 
bankruptcy,  contained  in  the  lease,  the  defenders  offer- 
ed to  prove  by  reference  to  the  oath  of  Mr  Hugh 
Tennent,  one  of  the  pursuers,  alleged  to  have  acted  on 
behalf  of  himself  and  the  others,  that  he  had,  at  three 
different  interviews  witii  one  of  the  defenders,  agreed 
to  waive  the  whole  effect  of  the  clause.  The  reference 
was  allowed,  but  the  Lord  Ordinary  found  the  oath  ne- 
gative, and  the  Court,  on  a  reclaiming  note,  adhered. 

Lord  Ordinary^  JAoner&S,^  Act, 


Hth  December  1836. 
First  Divisioif. — (O.D.F.) 

No.  86.^ — William  Macdonald,  Advocatory  v.  Mrs 
Catherine  Farquharson,  Respondent. 

Possessory  Judgment — Common  Property — Loch — Fishings — 
Part  and  Pertinent — Interdict — CircumBtances  in  which  a 
party,  who  had  a  right  offithing  conveyed  to  him  by  his  fillet, 
but  not  an  exclusive  one^  held  not  entitled  to  prevent  another 
party  from  fishing  from  a  boat  or  using  a  boat  in  an  inland  loch^ 
their  common  property^  where  that  other  party's  titles  did  not 
expressly  mention  fishings,  they  being  held  to  belong  to  him  as 
part  and  pertinent. 

Mr  Macdonald  of  St  Martins,  who  is  proprietor  of 
the  lands  of  Invereddrie,  in  the  parish  of  Kirkmichael 
and  county  of  Perth,  presented  a  summary  application 
to  the  Sheriff  of  Perthshire  against  Thomas  Watson, 
innkeeper  at  Spittal  of  Glenshee,  a  tenant  of  Mrs  Far- 
quharson  of  Invercauld,  setting  forth,  that  on  the  lands 
of  Invereddrie  there  was  a  lake,  called  Loch  Shecher- 
nick  or  Loch  Bainie,  and  that  if  the  lake  were  drained, 
nearly  three-fourths  of  the  solum  would  belong  to  In- 
vereddrie. The  proprietors  of  Invereddrie  possessed 
and  exercised,  fi^m  time  immemorial,  the  exclusive 
and  uninterrupted  right  of  fishing  in  the  loch,  and  they 
constantly  kept  a  boat  for  that  purpose,  and  no  boat 
was  ever  kept  upon  the  loch  by  any  other  party,  with- 
out the  express  sanction  of  the  proprietor  of  Invered- 
drie. The  first  attempt  to  fish  in  the  loch  by  means 
of  a  boat,  without  the  authority  of  the  proprietor  of 
Invereddrie,  was  made  in  the  summer  of  183S  by  Wat- 
son.   In  these  circumstances,  he  craved  the  SherifiT 

"  to  inhibit  and  discharge  the  said  Thomas  Wataca  fitwi  sailing 
any  boat  upon  the  said  loch,  and  from  fishing  thercm^aad  on  call- 
ing the  said  Thomas  Watson  summarily  before  lou,  to  find  that 
he  has  no  right  or  title  to  put  a  boat  upon  the  stfd  Loch  Shecfa- 
emick  or  Bainie  for  tbe  purpose  of  fishing  or  otherwise,  and 
therefore  to  dedare  the  interdict  perpetual,  md  to  decern  and 
ordain  him  immediately  to  remove  his  boat  frm  the  said  loch ; 
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and  further,  to  decern  against  bim,  at  the  petitioner's  instance, 
Ibf  the  sum  of  £5,  in  name  of  damages  for  his  said  illegal  con- 
ducty  besides  the  fUU  expenses  of  this  application." 

The  interdict  was  granted  meantime,  as  craved. 

Watson  defended,  ascribing  his  title  to  the  proprie- 
trix,  Mrs  Farquharson,  who  compeared  in  the  action. 
By  her  statement  it  appeared  that  the  lands  of  Inver- 
eddrie  adjoined  the  estate  of  Broughdarg,  belonging 
to  her.  Loch  Shechernick  intervened  between  the  two 
properties,  and  the  lands  of  Broughdarg  stretched  half 
way  round  the  loch,  on  which  she  and  her  authors  were 
in  wont  to  sail  about  for  the  purpose  of  fishing,  and 
they  were  in  the  habit  of  communicating  the  privilege 
to  others,  and  among  them  to  her  tenant  Watson. 

Macdonald  had  in  his  titles  the  right  of  fishing,  but 
not  an  exclusive  one.  In  regard  to  Mrs  Farquhar- 
son's  title,  the  right  of  fishing  was  not  in  words  con- 
veyed to  her ;  and  there  was  this  peculiarity,  that  the 
superior  of  the  lands  of  Broughdarg  had  inserted  a 

clause, 

"  Reserving  nevertheless  to  me  and  my  successors  the  legal  du« 
ties  and  services  due  and  payable  to  the  superiors,  with  hunting, 
hawking,  fishing,  fowling,  as  used  and  wont." 

Macdonald  pleaded  his  right  to  exclude,  in  the  cir- 
cumstances ;  to  which  it  was  answered,  that  the  pro- 
prietor of  lands  surrounding  a  loch  has  a  right  to  fish', 
and  to  communicate  the  privilege  to  others. 

The  Sherifi-substitute  allowed  a  proof  prout  dejure 
to  both  parties  of  their  respective  averments,  and  on 
17th  April  1835,  he  pronounced  the  following  inter- 
locutor : 

"  Finds  it  admitted  and  proved  that  the  lands  of  the  pursuer 
and  the  compearer  surround,  in  unequal  proportions.  Loch 
Shechernick  or  Loch  Bainie :  Finds  it  admitted  by  the  pursuer 
that  if  the  said  loch  were  drained,  a  portion  of  the  solum,  which 
it  now  covers,  would  appertain  to  the  compearer :  Finds  that 
neither  the  pursuer  nor  compearer  are  specially  infeft  in  the  said 
loch,  nor  the  fishings  thereof:  Finds  that  the  pursuer's  tides 
do  not  confer  any  exclusive  right  of  fishing  in  said  loch ;  and 
finds  that  the  compearer*s  dtles  do  not  exclude  her  h'om  said 
fishings :  Finds  nothing  proved  to  affect  the  question  of  dtle, 
or  sufficient  to  found  or  exclude  a  right  on  possession :  There- 
fore recals  the  interim  interdict ;  assoilzies  the  defender  fi'om 
the  conclusions  of  the  complaint,  reserving  all  questions  as  to 
right  of  road ;  finds  the  pursuer  liable  to  the  defender  and  com- 
pearer in  expenses  of  process,  of  which  allows  an  account  to  be 
lodged  and  taxed,  and  decerns." 

To  this  interlocutor  the  following  note  was  added : 
"  The  Sberiff-subsdtute  fi'om  the  first  thought  that  this  was 
a  case  where  parole  proof  could  not  influence  the  rules  of  deci- 
sion. He  holds  that  the  right  of  fishing  (^except  for  salmon, 
which  forms  a  right  of  separate  property)  is  inherent  in  the  pro- 
prietors of  the  lands  adjoining  a  lake  or  stream,  unless  where 
expressly  given  to  one,  and  excluded  from  another.  There  ap- 
pears no  legal  principle  for  holding  that  the  enjoyment  of  fish- 
ing by  the  one  proprietor,  and  the  nonenjoyment  of  it  by  the 
other,  can  prescribe  a  right  to  the  one,  and  exclude  the  other. 
The  pursuer's  titles,  no  doubt,  confer  '  fishings,'  but  the  fish- 
ings of  the  loch  in  question  are  not  specially  mentioned ;  and 
granting  that  the  right  can  only  apply  to  that  loch,  still  it  can- 
not be  held  to  exclude  the  right  of  others  who  possessed  an  equal 
privilege  on  a  separate  title.  The  compearer's  dtles  do  not  ex- 
press *  fishings,'  hut  such  expression  is  not  necessary,  as  she  has 
the  right  at  common  law  as  pertinent  of  her  adjacent  lands.  The 
reservation  of  fishing  to  the  superior  is  clearly  personal  to  him, 
and  cannot  be  pled  by  the  pursuer.  But  even  in  a  question 
with  the  superior,  it  is  apprehended  that  such  reservation  could 
only  confer  the  right  to  him  in  common  with,  and  not  to  the 
exclasion  of  the  vassal." 


On  appeal,  the  Sherifi-depute  adhered,  and  append- 
ed the  following  note : 

"  This  is  a  very  clear  case.  It  is  settled  by  the  decision  in 
the  case  of  Mackenzie  against  Rose,  26th  May  1830,  affirmed 
in  the  House  of  Lords,  14th  May  1832,  that  a  proprietor  is  en- 
titled to  fish  (except  for  salmon)  ex  adverao  of  his  lands,  as  a 
privilege  inherent  in  his  right  of  property,  without  any  proof  of 
possession,  unless  excluded  for  the  years  of  prescription  by  an- 
other proprietor  having  an  express  grant  to  the  fishings.  Now 
the  compearer  has  produced  her  title-deeds  to  the  property  ad- 
joining the  lake,  while  the  pursuer  has  not  instructed  a  sufficient 
right,  by  titie  or  possession,  to  exclude  her  from  fishing  in  it.'* 

Macdonald  advocated,  pleading  in  addition — (I.) 
The  interlocutors  submitted  to  review  are  incompetent, 
inasmuch  as  they  are  not  confined,  as  they  ought  to 
have  been,  to  a  decision  of  the  mere  possessory  ques- 
tion, but  involve  a  judgment  upon  the  heritable  right 
and  title  of  the  parties.  (2.)  In  the  circumstances  of 
the  case  as  proved,  the  advocator  was  entitled  to  a  pos- 
sessory judgment,  and  in  respect  thereof,  to  decree 
and  interdict  against  the  respondent,  as  prayed  for  in 
his  petition.  (3.)  The  respondent  had  no  right,  pos- 
sessory or  otherwise,  to  fish,  more  especially  by  means 
of  a  boat,  in  the  loch  in  dispute,  or  to  interfere,  direct- 
ly or  indirectly,  with  the  exclusive  right  to  fish  in  said 
loch,  belonging  to  the  advocator,  and  exercised  by  him 
and  his  predecessors,  not  merely  for  the  seven  years 
immediately  preceding  the  encroachment  complained 
of,  but  in  ail  time  bygone,  past  the  memory  of  man. 

The  respondent /7£ad!edC-(l.)  The  interlocutor  ad- 
vocated, and  findings  therein,  are  quite  correct  and 
competent;  and  the  findings  were  more  particularly 
requisite,  in  order  to  explain  the  grounds  for  rejecting 
the  advocator's  claim  to  an  exclusive  possession  of  the 
loch  in  dispute.  (2.)  *The  advocator  having  produced 
no  sufiUcient  title  in  support  of  his  claim  to  fish  and 
use  a  boat  upon  the  loch  in  question,  he  was  not  en- 
titled to  the  benefit  of  a  possessory  judgment. 


« 


23c/  February  1836 The  Lord  Ordinary  having  resumed 

consideration  of  the  closed  record,  proof,  productions,  and  whole 
process, — Finds  that  Loch  Shediemick  or  Bainie  is  bounded 
by  the  lands  of  the  advocator  and  of  the  respondent,  Mrs  Far- 
quharson, at  various  places,  and  in  unequal  proportions :  Finds 
that  neither  party  has  produced  an  exclusive  title  to  fish  trouts 
in  the  said  loch :  Finds  that  the  advocator  has  not  proved  that 
he  has  been  in  the  exclusive  possession  of  trout-fishing  in  the 
loch  for  the  period  of  seven  years ;  and  therefore  remits  simpU- 
citer  to  the  SherifiT,  and  decerns ;  finds  the  advocator  liable  in 
expenses  both  in  this  and  the  Inferior  Court,  and  remits  to  the 
auditor  to  tax  the  account  thereof,  and  to  report. 

*'  Note, — The  Lord  Ordinary  has  arrived  at  the  same  conclu- 
sion with  the. Sheriff,  but  not  exactly  on  the  grounds  expressed 
in  the  note  to  the  interlocutor  of  the  3d  June  1835.  This  it 
not  purely  a  question  of  title,  for  neither  party  has  an  exclusive 
title ;  each  has  a  colourable  title  for  possession,  and  it  is  a  pos- 
sessory question  exclusively  which  is  now  at  issue.  With  re- 
gard to  the  proof  of  possession,  the  admitted  &ct  that  the  lands 
of  both  parties  bound  the  loch,  create;  a  presumption  that  both 
have  a  right  to  fish  trouts  in  it.  That  presumption  is  not  re- 
dargued by  any  proof  to  the  contrary  on  the  part  of  the  advo- 
cator. It  is  proved  that  many  persons  were  in  the  use  of  fish- 
ing in  the  loch ;  and,  in  particular,  some  of  the  tenants  on  the 
respondent's  lands  of  Broughd^irg ;  and  it  is  not  proved  that  any 
person  was  interrupted  by  the  advocator  or  his  predecessors. 
The  advocator  avers  that  all  the  persons  who  had  used  boats, 
obtained  permission  from  him  or  his  predecessors ;  but  that  is 
not  proved.  On  the  contrary,  it  appears  that  Major  Robertson, 
who  had  a  boat,  asked  and  obtained  liberty  fi-om  the  proprietor 
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of  the  above-mentioned  lands  of  Broughdarg  before  they  were 
acquired  by  the  respondent,  Mrs  Farquharson.*' 

The  advocator  reclaimed.     At  advising, 

Lord  BaJgray It  cannot  be  maintained  that  the  superior  of 

the  lands  of  Broughdarg  could  interdict  Mrs  Farquharson  from 
fishing  in  the  loch.  The  reservation  expressed  in  Mrs  Farqu- 
harson's  titles  was  intended  for  another  purpose,  viz.,  that  Uie 
superior  might  be  enabled  to  use  the  privilege  himself.  I  think 
the  interlocutor  is  quite  right. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  The  reserva- 
tion is  mercdy  personal  in  &vour  of  the  superior,  and  nothing  more. 
It  is  admitted  that  this  loch  does  not  belong  wholly  to  the  ad- 
vocator ;  for  he  himself  says,  three-fourths  of  the  tolum  would 
appertain  to  him  if  it  were  drained.  This  is  just  admitting  the 
loch  to  be  common  property.  If  this  gentleman  had  maintained 
that  no  one  whatever  had  a  right  to  fish  in  the  loch,  I  could  have 
understood  that.  But  if  he  admits  that  it  is  common,  how  does 
it  come  that  he  should  be  entitled  to  prevent  his  coproprietor 
from  fishing,  if  he  himself  claim  the  right. .  Now,  if  he  have 
the  right  in  this  common  property,  why  not  his  neighbour  ?  ^  I 
cannot  hold  the  respondent  excluded,  for  I  see  no  reason  for  it. 
To  be  sure,  if  he  had  proved  that  the  respondent's  boat  had 
been  used  noxioutly,  and  to  his  detriment,  that  would  have  been 
different,  and  I  would  have  had  doubts.  But  that  is  not  the 
question  here. 

The  Lord  President  and  Lord  Gillies  concurred, 

and  the  Court  adhered. 

Lord  Ordinary,  Corehouse — Act,  Dean  of  Faculty  (Hope), 
Small  Keir;  Robert  Smith,  Agent.^AU,  Keay,  G.  G.  Bell; 

Tod  and  Romanes,   W.S.,  AgenU Hugh  Barclay,  Sheriff- 

giUfstUute, — Adam  Anderson,  Sheriff-depute, — B.,  Clerk. — 
[G.D.F.] 


I4th  December  1836. 

FiasT  Division.— .(G.D.F.) 

No.  87«— JoHK  Dick,  Sumendery  v,  John  Fbame  and 

James  Lano,  Thomas  Lantfs  TrusteeSy  Chargers, 

Process — Reclaiming  Petition — Sheriff  Court  A.  S. — Suspen- 
sion— Held  by  the  Court,  in  pauing  a  bill  of  suspenaion,  that 
it  i$  incompetent,  under  the  Act  df  Sederunt  regulating  the 
procedure  in  Sheriff  Courts,  to  present  a  reclaiming  petition 
to  the  Sheriff-depute,  after  he  has  altered  the  finding  of  his 
Substitute. 

The  chargers  eicpoBed  to  roup  the  lands  of  Cross- 
ford,  to  be  let  on  a  seven  years'  lease,  and  at  an  upset 
rent  of  £75,  all  in  terms  of  articles  of  roup,  dated  25th 
January  1834.  By  the  articles  of  roup,  it  was  condi« 
tioned, 

(1.)  "  That  the  person  offerbg  the  upset  rent  of  £75,  or  in 
case  of  more  offerers  than  one,  the  highest  offerer  shall  be  pre- 
ferred to  the  lease."  (2.)  "  Each  offerer  shall  subscribe  his  offer, 
and  become  bound  and  obliged  for  the  sum  offered,  in  terms, 
and  upon  the  conditions  of  these  articles ;  and  shall  be  obliged 
to  find  satisfiustory  security,  if  required,  for  payment  of  the  rent 
so  offered."  (3.)  **  The  person"  **  preferred  shall  be  entitled  to 
the  possession  of  the  said  lands  immediately  after  the  roup." 
(4.)  In  case  of  more  offerers  than  one,  "and  that  the  last  and 
highest  offerer  shall  fail  to  find  caution  within  ten  days,"  *'  he 
shall  not  only  forfeit  his  interest  in  said  lease,  but  shall  be  liable 
in  the  sum  of  £10;"  "  and  it  shall  be  optional  to  the  said  ez- 
posers,  either  to  hold  the  premises,  or  of  new  to  expose  the 
same  to  be  let,  or  to  declare  the  same  to  belong  to  the  imme- 
diate preceding  offerer,"  &c.  (5.)  "That  upon  finding  cau- 
tion," "  the  exposers  shall  grant  a  tack"  of  the  lands,  &c. 

The  suspender  was  the  sole  offerer  at  the  roup,  and 
he  nwlc  offer  of  the  upset  rent.  By  a  minute  signed 
by  the  exposers  and  the  suspender,  he  was  preferred 
to  the  subjects  exposed,  "  under  the  conditions  speci- 


fied in  the  within  articles"  of  roup ;  and  he,  at  the  same 
time,  tendered  to  the  chargers  a  certiQcate  or  recom- 
mendation by  a  Dr  Russel,  and  one  Miller,  as  to  his 
circumstances.  The  suspender  entered  into  possession, 
and,  thereafter,  the  chargers  required  him  to  join  in  a 
tack  along  with  the  cautioners,  but  the  suspender  re- 
fused to  accede  to  tlie  arrangement.  Thereupon,  the 
chargers  presented  a  summary  application  to  the  Sheriff 
of  Lanarkshire  against  the  suspender,  complaining  that 
he  had  entered  to,  and  continued  in  possession  of  the 
subjects,  and  refused  to  sign  a  tack  with  his  caationers, 
or  in  any  respect  to  implement  the  articles  of  roup ; 
and  therefore  prayed  that  he  should  be  decerned  to  find 
caution,  or  to  flit  from  the  subjects,  and  to  pay  a  sum 
in  name  of  damages  for  his  unwarranted  possession  of 
the  farm.  The  suspender  defended,  on  the  ground 
chiefly,  (1.)  That  the  clause  requiring  caution  could 
not  apply,  where  only  one  offerer  appeared,  but  only 
where  there  was  more  offerers  than  one  ;  and,  (2.)  That 
the  certificate  he  put  forward  as  to  sufiiciency,  had  been 
taken  as  a  cautionary  obligation. 

The  Sheriff-substitute,  t^er  a  proof  Ainc  indey  found, 
on  20th  April  1835,  that  the  chargers  were  entitled 
to  succeed  in  one  of  the  alternative  conclusions,  viz., 
that  the  suspender  should  either  find  suflicient  caution 
or  remove.  On  a  reclaiming  petition,  the  Sheriff,  on 
23d  June  1835,  altered  the  finding  of  his  Substitute, 
and  found  that  the  fact  of  the  suspender  having  enter- 
ed to  possession  with  consent  of  the  chargers,  was,  along 
with  their  acquiesence  at  the  time  of  the  sufiiciency  of 
the  suspender,  equal  to  a  regular  lease.  To  this  inter- 
locutor the  following  note  was  appended :  "  A  petition 
is  competent  against  this  interlocutor,  as  it  alters  that 
of  the  Sheriff-substitute."  On  a  reclaiming  petition 
and  answers,  the  Sheriff  altered  this  judgment,  and  re- 
verted to  the  (Higinal  finding  of  the  Substitute ;  and 
after  stating  his  reasons  for  recurring  to  the  interlocu- 
tor of  the  Sheriff-substitute,  he  added  in  a  note : 

**  Should  this  case  go  to  the  Court  of  Sesuon^  and  the  in- 
competency of  receiving  this  petition  be  pleaded,  in  consequence 
of  the  words  of  the  Act  of  Sederunt,  the  Sheriff  may  mention, 
that  the  rule  he  has  promulgated  and  acted  upon  in  die  Sheriff 
Court  of  Lanarkshire  since  20th  May  last,  viz.,  that  a  petition 
is  competent  against  an  interlocutor  of  the  Sheriff-depute,  al- 
tering that  of  the  Substitute,  and  that  it  is  where  he  adheres 
only,  that  no  such  petition  will  be  received,  was  adopted  by  him 
after  a  conversation  with  the  Lord  Justice- Clerk  and  Lord 
Medwyn,  in  which  their  Lordships  expressed  such  to  be  their 
understanding  of  the  Act  of  Sederunt ;  and  that  firom  its  ob- 
vious equity  and  expedience,  he  will  act  upon  it  till  the  prac- 
tice is  dedared  incompetent  in  the  Court  of  Session  by  one  of 
the  Divisions." 

Thereafter,  various  procedure  took  place.  The  sus- 
pender proffered  certain  parties  as  cautioners,  who 
turned  out  to  be  insufficient :  whereupon  the  Sheriff- 
substitute  repelled  the  defences,  and  decerned  in  the 
sununary  removing.  On  a  reclaiming  petition  and  an- 
swers, the  Sheriff-substitute  found  the  complainer  liable 
in  expenses ;  and  on  an  appeal  to  the  Sheriff,  he  allow- 
ed an  additional  proof;  and  on  advising  the  case  on 
24th  May  1836,  he  ultimately  dismiss^  the  appeal, 
appending  to  his  interlocutor  die  following  note : 

"  The  Sheriff  thinks  it  fiiir  to  both  parties  in  this  case,  as  it 
is  one  of  the  few  in  which  an  interlocutor  pronounced  by  him 
on  appeal  was  altered  upon  a  reclainung  petition,  to  state,  that 


1836.] 
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«ltboiigh  the  coune  of  allondnga  redumiog  petition  to  be  given 
in  a^nst  an  interlocutor  on  appeal  pronounced  by  the  Sheriff- 
depute«  when  it  altered  an  interlocutor  of  the  Shenff-subBtitute» 
was  adopted  hy  the  Sheriff  in  pursuance  of  the  adrice  of  the 
Lord  Justice- Clerk  and  Lord  Medwyn ;  yet  such  a  petition  was 
held  by  Lord  Blackenxie,  at  the  last  circuit,  to  be  incompetent, 
and  are  pot  now  reoeired  ;  and  in  lieu  thereof,  the  Sheriff  will, 
in  all  cases  where  he  sees  cause  to  doubt  an  interlocutor,  issue 
a  note,  stating  his  views,  and  order  further  pleadings  before  de- 
termining the  case.  The  agent  for  the  respondent  here  may 
eoniuder  whether  this  information  may  give  him  ground  to  hope 
for  the  success  of  an  advocation,  upon  the  ground  that  all  pro* 
creedingB  must  be  swept  off  subsequent  to  the  first  interlocutor 
by  the  Sheriff  upon  appeal ;  but,  on  the  other  hand,  he  should 
consider  whether,  supposing  he  succeeded  in  sweeping  off  the 
^bsequent  proceedings,  in  such  a  case  he  might  not  be  met  by 
a  counter  advocation,  which  might  alter  the  first  interlocutor  of 
the  Sheriff  upon  the  merits,  and  again  revert  to  the  view  ori- 
ginally entertained  by  the  Sheriff-substitute,  and  ultimately 
adopted  by  him." 

The  suspeoder  then  applied  to  be  allowed  to  advo- 
cate on  juratory  caution ;  and  in  the  deposition  emitted 
by  him,  after  admitting  that  the  stock  and  cropping  in 
his  possession  were  consumed,  he  stated,  <*that  no 
money  was  due  to  him  by  any  individual,  nor  has  he 
any  lands  in  property  or  liferents,  or  bonds,  bills  or 
contracts,  containing  sums  of  money  belonging  to  him.** 
Finding  that  an  advocation  was  incompetent  under  6 
Geo.  IV.  c.  120,  §  44,  he  brought  this  suspension,  on 
the  groond,  (1.)  That  by  tlie  Act  of  Sederunt  regulat- 
ing forms  of  process  in  Sheriff  Courts,  all  the  proce- 
dure subsequent  to  the  Sherififs  interlocutor  of  23d 
June  1836,  was  incompetent.  (2.)  The  Sheriff  decreets 
were  disconform  to  the  warrant ;  and,  (3.)  That  pos- 
session having  been  taken  with  consent  of  the  chargers, 
they  were  excluded  thereby  from  making  any  demand 
for  caution ;  and  he  offered  juratory  caution  on  the 
ground  of  the  following  cases :  Milne,  20th  January 
1831 ;  and  Morison  v.  Cuthbert,  16th  May  1835. 

The  chargers  answered — (1.)  It  is  not  admitted  that 
a  reclaiming  petition  against  the  judgment  of  the  Sheriff 
reversing  an  interlocutor  of  his  Substitute,  is  incompe- 
tent, there  not  being,  from  beginning  to  end  of  the 
Act  of  Sederunt  regulating  the  form  of  process  in  the 
Sheriff  Court,  any  enactment  to  that  effect,  and  the 
practice  in  many  of  the  Inferior  Courts  being  the  other 
way.  (2.)  Supposing  that  this  practice  were  now  held 
to  be  erroneous,  yet  as  the  practice  prevailed  in  many 
Sheriff  Courts,  and  as  it  prevailed  in  particular  in  the 
Sheriff  Courts  in  Lanarkshire,  when  it  was  sanctioned 
by  the  Sheriff  in  this  particular  case,  under  the  high 
authority  referred  to  by  him,  the  mistake,  if  it  was  one, 
cannot  invalidate  the  subsequent  procedure.  (3.)  The 
suspender  is  barred,  personali  exceptionCf  from  stating 
the  objection,  seeing  that  he  did  not  advocate  or  sua.- 
pend  at  the  time,  but  acquiesced  in  the  course  of  pro- 
cedure prescribed  by  the  Sheriff;  and,  (4.)  As  the  sus« 
pender  is  here  seeking  to  suspend  a  decree  of  remov- 
ing, it  is  competent  to  look  to  the  case  on  its  merits  \ 
and  if,  in  the  curcumstances,  decree  ought  to  have  been 
pronounced,  no  effect  can  be  given  to  informalities  in 
no  way  affecting  the  substantial  justice  of  the  decree. 

"  12M  AmguBi  1836 — The  Lord  Ordinary  having  considered 
the  bill,  answers,  and  productions,  passes  tixe  bill  (m  juratory 
caution,  and  gnmts  eomnission  to  to  take  the 

<YNnpIauier*s  deposition. anent  juratory  caution. . 


<( 


Note, — It  is  with  regret  that  the  Lord  Ordinary  passes  this 
bill,  because  he  considers  the  last  interlocutor  in  the  Court  be- 
low well  founded  on  the  merits.  But  he  entertains  very  great 
doubt  of  the  competency  of  that  interlocutor,  the  words  of  the 
Act  of  Seder-unt  being  express,  'that  no  redaiming  petition 
against  the  judgment  of  the  Sheriff-depute,  pronounced  on  ap- 
peal, shall  be  competent.*  The  complainer  is  not  barred,  per^ 
sonali  exceptione^  irom  objecting  to  the  competency^  because  he 
reclaimed  against  the  interlocutor  on  that  ground  as  soon  as  it 
was  pronounced,  and  his  minute  of  the  19th  October  1835  was 
given  in  under  a  protest  that  be  should  not  be  held  to  have  ac- 
quiesced in  the  competency  of  the  previous  procedure." 

The  chargers  reclaimed.    At  advising. 

Lord  Mackenzie  read  the  words  of  the  section  of  the  Act  of 
Sederunt. 

Lord  President — There  is  not  a  word  in  it  about  the  com- 
petency of  presenting  a  reclaiming  petition,  where  the  Sh  jriff 
alters  the  Substitute's  interlocutor. 

Lord  Gillies Not  a  word.     The  whole  procedure,  afirer 

the  interlocutor  of  24th  May,  was  utterly  incompetent,  and  we 
cannot  look  at  any  other  after  that,  for  they  are  mere  nonenti- 
ties. In  point  of  fact,  there  are  several  interlocutors :  One  in 
favour  of  the  suspender,  and  others  in  favour  of  the  chargers ; 
but,  in  point  of  law,  there  are  only  two  interlocutors,  viz.,  the 
Sheriff*s  of  the  24th  May,  and  the  previous  one  of  his  Substitute. 
Now,  it  was  not  in  the  power  of  the  Depute,  nor,  vrith  great 
deference,  in  the  power  of  this  Court  to  allow  of  an  alteration 
of  the  interlocutor  of  24th  May  by  any  reclaiming  petition.  A  re- 
claiming petition  was  incompetent  The  words  of  the  Act  of 
Sederunt  are  perfectly  plain,  and  cannot  be  misunderstood. 

Lord  Balfjray  and  Lord  Mackenzie  concurred. 

The  Court  adhered. 

Lord  Ordinary,  Corehouse. — Act.  H.  J.  Robertson  ;  Wother- 
spoon  and  Mack,  W.S.,  Agents, — Alt.  Dean  of  Faculty  (Hope), 
W.  Bell;  John  Logan,  W.S.,  Agent D.,  Ckrk [G.D.F.j 


14^A  December  1836. 
Second  Division (J.D.M.) 

No.  88. — Maurice  Carmichael  and  Others,  Heri" 
tors  of  the  Parish  ofSymingtony  Suspenders^  v.  The 
Rev.  Alexander  Hugh  McLean,  Respondent, 

Process — Record — Suspension—^^e/c/,  on  the  report  of  the  Lord 
Ordinary  to  the  Court,  that  where  there  is  no  matter  of  fact 
in  issue,  but  merely  a  question  of  law  to  be  discussed,  a  record 
may  be  closed  on  a  bill  of  suspension  and  answers,  and  minute 
holding  them  as  the  record  in  the  cause. 

Sequel  of  case  reported.  Vol.  VIII.  p.  381,  (1st  June 
1836).  Mr  Brown,  the  architect  appointed  to  inspect 
the  manse  of  Symington,  having  given  in  his  report, 
and  the  case  having  come  for  discussion  before  the 
Lord  Ordinary,  parties  proposed  to  dose  the  record  on 
the  bill  of  suspension,  answers,  and  report.  His  Lord- 
ship reported  the  proposal  to  the  Court,  when  their 
Lordships  ordered  the  parties  to  lodge  a  minute  to  that 
effect,  on  which  the  record  might  be  closed. 

Lord  Medwyn  observed,  a  question  of  law  may  be  discussed 
in  a  bill  of  suspension ;  but  if  a  matter  of  fiict  is  involved,  a  re- 
cord must  be  prepared  in  usual  form. 

Their  Lordships  concurred,  and  instructed  the  Lord 
Ordinary  to  allow  a  minute  to  the  effect  craved  by  the 
parties  to  be  lodged,  and  thereafter  to  close  the  record. 

Lord  Ordinary.  Moncreiff. — Act.  Dean  of  Facultv  (Hope), 
Pyper;  Mackenzie  and  Sharpe,  W.S.,  Agents. — AU.  Keay, 
More;  M'Lean  and  Giffen,  W.S.,  Agents,— iJ.D.U.^ 
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I4th  December  1836. 

SscoND  Division. — (J.D.M.) 

No.  89< — Jam£8  Tatlob,  Pursuer,  v.  William 
Allen  Flowekdew,  Defender. 

Process — Expenses — Compensation —  Circutnstancea  in  which  a 
purwer  wag  fuiund  entitled  to  modified  expenaes,  though  the 
ikigation  w€U  occasioned  by  a  claim  of  compensation  against 
Aim,  which  was  ultimately  sustained  in  favour  of  the  defender,' 
such  claim  having  been  illiquid  when  first  proponed. 

In  May  1832,  the  pursuer  raised  an  action  against 
the  defender,  concluding  for  £23.  9*  5.,  as  the  amount 
of  accounts  for  business  done  for  him.  In  defence, 
a  plea  of  compensation  was  stated  for  a  balance  of  an 
account  of  business  done  by  the  defender  for  Mr  Cox, 
one  of  the  pursuer's  clients,  on  the  employment  of  the 
pursuer  as  an  Edinburgh  agent.  Mr  Cox  had  denied  the 
justice  of  the  debt,  and  offered  a  reference.  The  Lord 
Ordinary  repelled  the  defence  of  compensation  in  the 
shape  proponed,  reserving  to  the  defender  to  bring  a 
new  action  against  both  Cox  and  the  pursuer.  An 
action,  concluding  against  both  for  the  sum  due  to  the 
defender,  having  accordingly  been  brought,  a  minute 
of  reference  of  the  claim  to  an  arbiter  was  entered  into, 
who  found  them  conjunctly  liable  for  the  balance  due 
on  the  defender's  accounts.  The  pursuer  then  moved 
for  expenses  in  his  action,  when  the  Lord  Ordinary, 
18th  November  1836, 

**  having  heard  parties'  procurators  upon  the  question  of  ex- 
penses. Finds  Mr  Taylor,  the  pursuer  in  this  process,  entitled 
to  expenses,  subject  to  modification :  Allows  an  account  thereof 
to  be  given  in,  and,  when  lodged,  remits  to  the  auditor  to  tax 
and  report. 

"  Note The  Lord  Ordinary  does  not  see  how  he  can  do 

otherwise  than  find  the  pursuer  entitled  to  some  expenses  in 
this  action,  because  they  have,  to  a  great  extent  at  least,  been 
occasioned  by  the  defender  not  taking  the  step  at  first  which 
he  took  at  last,  after  the  expense  had  been  incurred.  The  pur- 
suer had  a  good  and  just  cliiim  against  the  defender,  which  has 
now  been  ;paid.  The  defender  refused  to  pay  it,  pleading,  in 
defence,  compensation  on  account  of  business  not  constituted, 
the  business  being  stated  to  have  been  done  on  account  of  Cox, 
but  on  the  emplojrment  of  the  pursuer  as  an  Edinburgh  agent. 
Cox  was  perfectly  solvent,  but  he  denied  the  justice  of  the 
debt,  and  offered  to  refer  the  question.  In  this  situation  the 
defender,  without  bringing  any  action  against  either  Cox  or 
Taylor  together,  or  against  Cox  singly,  or  even  Taylor  singly, 
pleads  compensation  on  the  illiquid  daim,  disputed  by  the  prin- 
cipal party,  against  Taylor's  debt,  admitted  to  be  just.  What- 
ever might  be  Taylor's  liability,  this  was  placing  him  in  a  very 
unfidr  situation.  He  could  not  compel  Cox  to  admit  the  debt ; 
if  he  recognised  it  as  a  ground  of  compensation,  he  could  not 
sue  Cox  for  his  relief,  there  being  no  constitution  of  it  by  any 
decree,  while  in  the  meantime  he  would  have  lost  his  own  debt. 
Then,  after  the  Lord  Ordinary  had  so  found,  the  defender 
brings  his  action  against  both  Cox  and  Taylor,  which  he  should 
have  done  at  first  Under  the  reference  which  followed,  he 
has  got  decree  against  Cox  for  the  debt,  and  expenses,  andXox 
has  paid  all  in  full.  He  must  have  done  this,  if  the  action  had 
*been  so  raised  at  first,  and  Taylor  would  have  got  his  debt 
without  any  deduction,  and  without  incurring  any  expense.  It 
is  true  that  the  referee  has  found  Mr  Taylor  liable,  conjuncUy 
and  severally  with  Cox,  for  nearly  the  whole  balance  of  the  ac- 
cbunt,  and  the  Lord  Ordinary  must  hold  that  to  be  finally  settled, 
But  though  he  was  so  liable  to  the  defender,  he  clearly  had  re- 
lief against  Cox,  and  that  relief  he  could  not  get  if  he  submitted 
to  the  plea  of  compensation  in  the  present  action,  where  no  de- 
cree consituting  the  debt  could  be  obtained.  The  expense, 
therefore,  has  been  occasioned  by  the  defender  insisting  on  try- 
ing the  question  at  to  Taylor's  liability,  in  a  form  m  which 


Taylor  oould  not  get  justice,  even  supposing  him  to  be  liaUe 
singly.  And  on  still  broader  grounds,  the  I^ord  Ordinary  does 
not  think  that  it  was  reasonable  to  attempt  to  set  off  this  daim 
against  Taylor,  while  Cox  was  perfectiy  solvent,  without  taking 
any  step,  by  action  or  reference,  to  constitute  the  debt  against 
him.  But  as  Mr  Taylor  denied  his  liability  altogether,  or  at 
least  his  conjunct  and  several  liability,  the  reverse  has  been 
found  in  the  reference ;  and  as  the  record  in  the  present  ease 
may  have  saved  some  expense  to  the  parties  in  the  reference, 
the  account  of  expenses  must  be  considerably  modified." 

The  expenses  were  subsequently  modified  to  £43. 
Both  parties  reclaimed,  but  their  Lordships,  on  ad« 
yising,  unanimously  refused  both  reclaiming  notes. 

Lord  Ordinary f  Moncreiff. — Act.  Whigham;  Party,  Agent. 
^AU.  Ivory;  William  Miller,  S.S.C.,  Ageni.^Us  RoUand, 
Clerk [J.D.M.] 

15M  December  1836. 

FiBST  Division (G.D.F.) 

No.  90. — John  M* Arthur  and  James  Waodeix, 
Advocatorsy  v.  George  Scott,  with  consent  of 
George  Scotty  junior,  his  interdictory  RespandenL 

Guarantee — Relief — Cautioner — Liability  pro  rata — Libel — 
Stat.  1681— Process— il.  B.  and  C.  having  addressed  to  D. 
a  letter,  stating,  **  that  if  you  will  become  security  for  E.  in 
loosing  the  arrestments  which  have  been  used  in  the  hands'*  of 
a  certain  party  **  against  E.,  at  the  instance  of  P.,  we  here^ 
bind  and  oblige  us  to  free  and  relieve  you  of  the  obligation 
thereby  come  under,  and  all  costs  and  skaith  ;"  and  2>.  having 
signed  a  bond  for  loosing  arrestments,  and  been  compelled  to  pay 
to  the  arrester  the  sum  covered  by  the  diligence,  oMdpmdby  the 
arrestee  to  the  common  debtor,  who  thereafter  became  bankrupt ; 
and  D.  having  brought  an  action  of  relief  against  A.  and  B.  only^ 
without  calling  the  representatives  of  C,  who  died  insolvent,  and 
having  libelled  A.  and  B.  as  pro  rata  liable — Held  (1.)  TTiat 
the  objection  **  of  all  parties  not  called^*  (meaning  C.'s  reprC' 
sentatives),  did  not  apply,  the  liability  of  A.  and  B.  being  re- 
stricted  on  the  record  to  two^hirds,  and  they  were  libeUed  as 
pro  rata  liable.  (2.)  The  letter  of  guarantee  found  to  be  a 
valid  ground  of  action  against  A.  and  B.  respective^  for  one" 
third,  and  not  subject  to  exception  under  the  Act  1681.  (3.) 
Circumstances  wlieh  were  held  not  sufficient  to  free  A.  and  B. 
from  the  obligation. 

Andrew  Lithgow,  teacher  of  music,  brought  an  action 
before  the  Magistrates  of  Glasgow  agiunst  James  An- 
derson, senior,  baker  there,  concluding  against  him  for 
a  sum  of  money  in  name  of  solatium  and  damages,  in 
respect  of  alleged  acts  of  assault  and  defamation.  Lith- 
gow, on  the  dependence,  caused  arrestments  to  be 
used  on  4th  and  i4th  February  1832,  in  the  hands  of 
James  Lumsden,  as  treasurer  ox  the  Glasgow  Infirmary, 
to  secure  any  sums  of  money  due  to  Anderson,  who 
meantime  brought  a  counter  action  of  damages,  which 
was  conjoined '  with  the  one  at  Lithgow's  instance. 
After  the  arrestments  were  used  in  Lumsden's  hands, 
M' Arthur  and  Waddell,  the  adrocators,  along  with  a 
now  deceased,  party,  James  Gumming,  addressed  an 
unstamped  letter,  of  date  17th  April  1832,  to  Scott,  of 
the  following  tenor : 

"  If  you  will  become  security  for  James  Anderson  in  loosing 
the  arrestments  which  have  been  used  hi  the  hands  of  Mr  James 
Lumsden  against  him  at  the  instance  of  Andrew  Lithgow,  we 
hereby  bind  and  oblige  us  to  free  and  rdieve  you  of  the  obliga- 
tion thereby  come  under,  and  of  all  coats  and  akaith  whidi  you 
may  suffer  in  consequence." 

Scott  accordingly,  by  bond  in  common  form,  enacted 
himself  Anderson's  cautioner  in  loosing  the  arrestments, 
that  the  money,  goods,  ke^  carried  by  the  arrestments. 
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partusukrly  a  sum  in  4be  haiKb  of  Lnpifiden,  aa  trewnrer 
£[iretaid,  abould  be  forthcoming ;  and  it  appeared  there 
VB8  a  flom  of  £59  odda  attached  in  Lumsden's  hands, 
who,  on  the  looeing  of  the  arrestments  on  the  execution 
of  the  bond  and  intimation  thereof,  paid  over  that  sum 
to  James  Anderson,  senior.  Seott  did  not  intimate  to 
M<  Arthur  and  WaddeU  his  execution  of  the  bond.  A 
deeernitnre  passed  against  Anderson  in  Lithgow's  ac- 
tion for  £10.  10s.  of  damages,  and  £93.  18.  6.  of  ex- 
penses ;  and  at  same  time  Lithgow  was  assoilzied  from 
the  counter  action  of  Anderson.  Anderson,  who  was 
charged  on  the  decree*  and  absconded  afler  extract  of  an 
act  of  wardii^  was  thereafter  made  bankrupt  at  a  cre- 
ditor's instance,  and  pursued  a  cesaio  in  the  Sheriff 
Court  of  Lanark.  A  forthcoming  was  brought  by 
Lithgow  against  Scott,  who,  on  decree  against  him,  in 
terms  of  his  bond  above  mentioned,  paid  the  sum  arrested 
in  Lumsden's  hands,  amounting,  with  expenses,  to  £70. 
On  23d  June  1834,  Scott  wrote  M<  Arthur  and  Waddell 
that  he  had  paid  the  above  sum,  and  requesting  imple- 
ment of  the  letter  of  relief.  The  letters  addressed  to 
M^Arthnr  and  Waddell  were  admitted  to  have  been  re- 
ceived. Soon  after,  the  common  debtor,  Anderson,  offer- 
ed Scott  A  cofliposition  of  3s.  per  pound,  to  which,  as 
well  as  to  his  discharge,  Scott  acceded  The  composition 
effeiring  to  the  debt  was  paid,  but  under  a  reservation  of 
operating  relief  from  M^  Arthur  and  WaddeU.  They  ap- 
peared to  be  aware  of  the  composition^  at  least  they  ad- 
mitted it,  with  the  qualification  that  they  were  ignorant 
of  the  nature  of  Scott's  agreement  with  the  bankrupt,  but 
they  did  not  aver  that  they  objected  to  it,  or  that  it  was 
improper.  It  appeared  that  the  composition  on  the 
debt,  amounting  to  £10  odds,  was  paid  (in  August) 
subsequent  to  toe  nusing  of  an  action  of  relief  against 
the  obligaobB  in  the  letter.  Soott  instituted  that  action 
in  July  1834  against  M' Arthur  and  Waddell,  who  were 
libelled  as  pro  rata  liable,  but  without  caUing  Cum- 
ming's  representatives.  The  legal  proceedings  were 
adopted  after  several  communings  with  M< Arthur  as  to 
his  liability,  and  sundry  letters  threatening  legal  pro- 
ceedings. M' Arthur  and  Waddell,  in  their  defences  to 
the  action^  stated  several  objections  to  the  validity  of  the 
letter  of  relief,  which  will  be  found  in  their  additional 
pleas.  They  denied  that  they  were  Uable  for  any  sums 
covered  by  arrestments,  if  the  sums  were  held  by  Lums- 
den  in  his  character  of  treasurer  to  the  Infirmary.  It 
was  only  in  his  individual  capacity,  to  which  the  docu- 
ment a|Nplied.  They  denied  they  had  received  intima- 
tion of  Scott  becoming  bound  in  loosing  of  arrestments 
used  in  Lumsden's  hands  as  treasurer ;  and  they  averred 
that  the  letter  **•  s"  had  been  improperly  superinduced 
on  the  doeuflaent,  at  the  word  *'  arrestment,^'  to  jeseet 
the  ctfOOBMla&oe  of  any  or  sevefal  arrestments.  They 
sigiied,  US  the  document  speoified,  "  if  yon  win  become 
security,'*  imjAied  a  ^condition,  they  ought  to  have  re- 
ceived noticeof  Scott's  execution  of  the  bond  of  surety, 
which  was  not  done ;  and  farther,  that  the  guarantee 
onlj  siffdiod  to  one  airestment.  Soott  reslxioted  his 
daim  against  M< Arthur  and  Waddell  to  two-4jiirde  of 
the  sum  ^laid  by  him,  deducting  also  the  oompoaition 
received  Wm  Anderson. 

The  JSheriff  hanog  sustained  theoompetencf ,  in  op- 
position to  a  plea  of  '<  all  parties  not  called,"  viz.  Cun- 
ming's  representatives,  in  respect  Scott  restricted  his 
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demand  as  above,  thereafter  allowed  a  proof  hinc 
mde  of  contested  averments.  M^4.rthur  and  Waddell, 
in  terms  of  the  40th  section  of  the  Judicature  Act,  pre- 
sented an  wbfocaAXon^plettdiTig  in  addition — (1 .)  The  re- 
presentatives of  James  Gumming,  who  is  said  to  have 
subscribed  the  letter  of  relief  along  with  the  advocators, 
not  having  been  called  as  parties  to  the  process,  the  ac- 
tion should  have  be^i  dismissed  as  irregular  and  incom- 
petent. (2.)  The  alleged  letter  of  relief  not  being 
tested  in  terms  of  the  Act  1681,  is  improbative  and  in- 
effectual to  constitute  any  valid  obligation.  (3.)  The  let- 
ter being  vitiated  in  asentialibus,  is  null  and  void,  more 
especially  as  the  vitiation  has  been  made  with  the  frau- 
dulent iutention  of  iitcreasing  or  extending  the  alleged 
obligation  contained  in  the  letter,  and  the  letter  cannot 
be  sustained  even  to  the  extent  of  the  terms  in  which  it 
appears  to  have  been  originally  framed.  (4.)  The  let- 
ter is  imperfect,  incomplete,  vague,  and  indefinite,  and 
not  sufficient  to  constitute  an  obligation  of  guarantee, 
and  with  reference  to  the  circumstances  stated  in  the 
record,  is  altogether  inexplicable.  (5.)  Even  although 
the  letter  were  probative,  free  from  vitiation,  said  in 
every  respeet  clear  and  explicable,  the  condition  on 
which  alone  it  bears  to  have  been  granted  was  not 
fulfilled,  the  bond  which  the  respondent  alleges  he 
granted,  being  entirely  different  from  the  security  spe- 
cified in  the  letter.  (6.)  The  letter  having  reference 
exclusively  to  an  arrestment  in  Mr  James  Lumsden's 
hands,  cannot  be  the  foundation  of  a  liability  for  a  debt 
due  to  the  common  debtor  by  the  Glasgow  Infirmary, 
and  arrested  in  IMr  Lumsden's  hands  expressly  as  the 
treasurer  of  the  infirmary.  (7 .)  Although  the  obligation 
of  relief  couJd  be  explicated,  and  the  advocators  be  sub- 
jected for  any  one  of  the  arrestments  referred  to  in  the 
record,  tliey  would  not  be  liable  for  more  than  the 
amount  attached  by  that  arrestment,  under  which  ihe 
least  of  the  three  sums  was  attached, — the  respondent 
not  being  entitled  to  extend  by  implication  the  obliga- 
tion to  the  arrestment  which  embraced  a  larger  sum. 
At  all  events,  the  letter  caimot  be  carried  beyond  the 
last  of  the  three  arrestments  alleged  to  have  been  used 
against  the  common  debtor.  (8.)  The  letter  does  not 
infer  a  joint  and  several  obligation,  but  merely  one  pro 
rata.  (9*)  The  respondent  having  accepted  of  a  com- 
position, and  discharged  the  principal  debtor,  without 
the  knowledge  or  consent  of  the  advocators,  has  entirely 
discharged  and  relieved  the  advocators  of  any  oUiga- 
tioa  th^  may  have  been  under,  by  the  letter  or  other- 
wise, to  relieve  the  respondent. 

The  respondent  plettded — (1.)  A  letter  or  oUigation 
q£  relief  of  the  nature  of  that  granted  by  the  advocators 
to  the  respondent  George  Soott,  did  not  require  to  be 
tested  in  terms  of  the  Act  1681,  in  order  to  be  obliga** 
tory.  (2.)  At  aU  events,  it  being  admitted  that  the 
letter  in  question  was  holograph  of  one  of  the  parties 
who  signed  it,  and  that  the  advocators  subscribed  it  with 
him,  they  cannot  plead  that  the  letter  does  not  afford 
good  evidenoe  of  the  obligation  undertaken  by  them, 
even  though  k  be  not  probative  per  se  for  want  of  the 
statutory  sc^emnities.  (3.)  A  deed  subscribed  by  a 
number  of  persons  in  presence  of  one  another,  is  effectual 
without  witnesses,  as  the  said  parties  are  held  to  have 
witnessed  each  other's  subscriptions.  (4.)  The  respon- 
dent having  been  induced  by  that  letter  to  act  on  the 
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faith  of  it  as  an  obligatory  document,  by  becoming  cau- 
tioner for  the  loosing  of  the  arrestments  there  referred 
to,  and  allowing  himself  to  be  judicially  subjected  in 
payment  of  the  sum  arrested,  with  expenses,  to  the 
arresting  creditor,  is  entitled  to  the  relief  claimed  by 
him  from  the  advocators.     (5.)  The  advocators'  letter 
of  relief  having  been  delivered  to  the  respondent  in 
.  tlie  state  in  which  it  now  appears,  they  are  not  en- 
titled to  found  on  the  alleged  vitiation,  or  addition  of 
the  letter  **  s**  after  the  word  "  arrestment,"  as  a  vitia- 
tion which  affects  the  validity  of  that  obligation.     (6.) 
Even  if  that  addition  had  been  made  ex  post  factOy  it 
would  not  amount  to  a  vitiation  in  substaniialibHS,  in 
respect  H  was  of  no  importance  whetlfer  the  term  used 
was  arrestment  or  arrestments,  the  object  of  the  parties 
being  that  the  respondent  should  become  cautioner  for 
the  loosing  of  the  arrestment  by  which  Anderson's  funds, 
in  the  hands  of  Mr  Lumsden,  were  attached,  and  the 
advocators  having  judicially  admitted  that  they  were 
liable  to  make  good  the  funds  attached  by  the  third 
arrestment.     (7.)  The  advocators  having,  when  called 
on   by  the  respondent  to  fulfil  the  obligation  con- 
tained in  their  letter  of  relief,  not  denied  theii"  lia- 
bility, but  applied  for  and  obtained  from  the  respon- 
dent delay  and   indulgence   as  to  time  and   other- 
wise, are  barred  from  now  pleading  that  the  said 
letter  of  obligation  is  null,  or  that  they  are  in  any 
way  relieved  from  liability.      (8.)  James  Cunmaing, 
the  other  obligant  in  the  letter  of  relief,  and  writer  of 
that  letter,  having  died  in  a  state  of  insolvency,  and 
without  any  person  to  represent  him,  and  the  respon- 
dent's claim  against  the  advocators  being  restricted  to 
two-thirds  of  the  sums  paid  by  him  as  cautioner,  it  was 
not  necessary  to  make  any  person  a  party  to  this  action 
as  Cumming's  representative.    (9<)  It  was  not  neces- 
sary that  Mr  Lumsden,  the  arrestee,  should  be  more 
specially  designed  in  the  advocators'  letter  of  relief,  to 
render  the  obligation  applicable  to  the  arrestments  used 
in  his  hands  of  whatever  sums  might  be  due  by  him  in 
any  way,  or  in  any  capacity,  to  Mr  Anderson.     (10.) 
Mr  Anderson,  the  common  debtor,  being  insolvent  and 
bankrupt,  the  respondent,  by  accepting  along  with  the 
other  creditors  (of  whom  the  advocator  M^Arthur  was 
one)  a  composition  of  3s.  per  pound,  under  express  re- 
servation of  his  claim  against  the  advocators,  is  not 
barred  from  insisting  in  his  present  claim,  inasmuch  as 
he  had  previously  applied  to    the  advocators,  but  in 
vain,  for  payment,  and  at  length  did  not  accept  the 
composition  without  the  advocators'  knowledge   and 
consent. 

*'  lat  June  18S6. — The  Lord  Ordinary  baring  heard  parties' 
procurators,  and  considered  the  remit,  and  whole  process— Finds 
that  the  letter  of  relief  libelled  is  held  by  both  parties  in  the 
present  litigation  to  import  a  several  obligation,  binding  each  of 
the  obligants  pro  rata  only :  Finds  that,  agreeably  to  this  con- 
struction, the  conclusions  of  the  libel  against  the  advocators 
M' Arthur  and  Waddell  were,  by  the  replies  in  the  Inferior 
Court,  expressly  restricted  to  the  advocators*  respective  shares 
of  the  debt  covered  by  the  said  letter  of  obligation :  Therefore, 
finds  it  unnecessary  to  call  the  representatives  of  James  Cum- 
ndng,  the  other  obligant,  and  adheres  to  the  judgment  of  the 
Sheriff,  repelling  the  preliminary  objection  that  Cumming's  re- 
presentatives were  not  called ;  further,  in  respect  that  both 
parties  demand  a  diligence  for  the  recovery  of  writings,  appoint 
tbem  to  lodge  specifications  of  the  writings  called  for,  and  that 
within  eight  days. 


*'  Note. — The  summons,  as  it  originally  stood,  was  not  alto- 
gether free  from  ambiguity,  for  it  concludes  against  M'Arthur 
and  Waddell,  the  only  parties  called,  for  payment  '  of  the  sum 
of  £70.  17.  10.  SterUng,  or  as  much  thereof  as  they  shall  be 
found  liable  in,'  &c.  But  the  matter  is  made  perfectly  clear  i|i 
the  replies  in  the  Inferior  Court,  in  which  the  pursuer  assigns 
as  his  reason  for  not  calling  Cumming's  representatives  '■  that 
the  obligants  are  not  taken  bound  '  jointly  and  Kverally  in  the 
letter  of  relief,'  and  that  *  the  defenders  are  sought  to  be  decerned 
and  ordained  only  for  what  part  of  the  sum  libelled  they  may  be 
found  liable  in.  This  sum  is  two-thirds  of  the  amount  of  the 
whole  sum  paid  by  the  pursuer,  with  interest,  as  libelled,  under 
deduction  of  two-thirds  of  the  composition  whidi  has  been  paid 
by  the  common  debtor  Anderson.'  And  the  same  construction 
of  the  letter  is  expressly  recognised  by  the  advocators,  who«e 
eighth  plea  in  law  in  their  revised  note  is,  that  *  the  letter  dloes 
not  infer  a  joint  and  several  obligation,  but  merely  one  pro  rata.' 
The  advocators,  then,  being  called  as  bound  only  each  for  his 
own  share,  and  they  admitting,  or  rather  maintaining,  that  to  be 
the  true  nature  of  the  obligation,  there  is  no  ground  for  requir- 
ing the  representatives  of  the  other  obb'gsnt  Cumming'  to  be 
made  parties  to  the  present  process." 

The  advocators  reclaimed,  pleading  that  the  action 
was  incompetent,  in  respect  Cmnming^s  representatives 
were  not  called,  and  founding  on  Bell  r.  Wilfison, 
House  of  Lords,  Shaw's  Appeals,  I.  220. 

Solicitor-General, — When  parties  are  libelled,  as  they 
are  here,  as  being  pro  rata  liable,  no  such  objection  is 
competent ;  besides,  there  is  a  restriction  on  the  record 
of  the  demand  to  two-thirds. 

Lord  Gillies Certainly,  if  the  advocators  admit  that  restric- 
tion, they  cannot  go  on  the  form  of  the  libel. 

The  other  Judges  concurring  in  the  Lord  Ordinary's 
interlocutor,  unanimously  adhered. 

Authorities  for  Advocators Miller,  2Ist  May  1835.     Millar 

V.  Jones,  29th  May  1835.  Henderson's  Trustees,  20th  May 
1831.  Bell  r.  Willison,  8th  July  1822,  House  of  Lords ;  Shaw's 
Appeal  Cases,  I.  220.  Fleming,  24th  May  1833.  Munro, 
26th  February  1829.  Devmr,  23d  February  1831,  affirmed  en 
appeal. 

Authorities  for  Respondent— M.  11, 955  and  14,683.  Taits 
Law  of  Evidence,  p.  127.  Brown  v,  Campbell,  20th  November 
1794. 

Lord  Ordinary,  Fullerton Act.  Dean  of  Faculty  (Hope)  ; 

John  CuUen,  W.S.,  Agent Ah.  Solicitor- General  (Cuning- 

hame),  D.  Mylne;  Greig  and  Morton,   W.S.,  Agents. — S.» 
C&rA.— [G.D.F.] 


\6th  December  \S36. 


First  Division. — (G.D.F.) 

No.  91- — James  Tait  and  Others,  Moffafs  TrusteeSy 
Pursuers,  v,  Robert  Wu-son,  Jjefender, 

Cautionary  Obligation — Statute,  1695,  c.  5 — Septennial  Limi- 
tation— Corroborative  Security — Guarantee — Of  tht  same 
date  that  a  bond  and  disposition  in  security  was  granted  for 
payment  of  a  money  loan,  a  third  party  having  addressed  a 
letter  to  the  lenders,  hearing  reference  to  the  bond  (mhich  did 
not  refer  to  the  letter),  wherein  he  stated:  '*  I  hereby  gua- 
rantee to  you"  "payment  of  the  foresaid  sum  of  £2000, 
interest,  (fc.  contained  in  the  said  bond  and  disposition  in 
security,**  when  demanded,  **  and  that  in  addition  to  the  per' 
sonal  and  heritable  security  contained  in  the  said  deed"' — 
Held  that  the  same  did  not  fall  within  the  septennial  Umite- 
tion  of  cautionary  obligations. 

The  constituents  of  the  pursuers  had  agreed  to  ad- 
vance in  loan  to  the  trustees  and  managers  of  the 
Brighton  Street  Relief  Congregation  the  sum  of  Jt20<)0, 
on  a  bond  and  disposition  conveying  over  the  chapel 
and  premises  in  security  of  the  loan.     The  bond  was 


1836.] 


IN  THE  COURT  OF  SESSION,  &c. 
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prepared  and  ready  for  execution  by  the  parties,  but 
the  lenders,  considering  that  the  security  was  not  suf- 
ficiently ample,  were  about  to  decline  the  arrangement, 
when  the  defender,  who  acted  professionally  for  the 
congregation,  came  forward  and  offered  to  grant  an 
obligation  in  the  terms  to  be  mentioned.  On  the  faith 
of  this  new  arrangement  the  transaction  was  completed 
by  the  execution  of  the  bond  and  disposition  in  secu- 
rity on  20th  October  1826 ;  and  of  the  same  date,  the 
defender  executed  and  delivered  to  the  constituents  of 
the  pursuers,  in  whose  favour  an  infeftment  was  sub- 
sequently passed,  an  obligation  of  the  following  tenor : 

"  Mr  William  Moffat,  Apothecary,  Nicolson  Street, 

Edinburgh. 

*'  Sia,  Edinburgh,  20M  October  1826. 

**  The  trustees  and  managers  of  the  Brighton  Street  Relief 
Chapel  having  granted  bond  and  disposition  in  security  for 
£2000  Sterling  to  you  in  liferent,  and  Miss  Isabella  Campbell 
Maria  Moffiii,  and  her  heirs  and  assignees,  in  fee,  dated  this  day, 
over  the  church  and  other  ground  feued  by  them  in  Brighton 
Street,  I  hereby  guarantee  to  you  and  the  said  Isabella  Camp- 
bell Maria  Moffat,  and  her  foresaid?,  payment  of  the  foresaid 
sum  of  £2000  Sterling,  interest,  penalties  and  expenses,  con- 
tained in  the  said  bond  and  disposition  in  security,  whenever 
the  same  shall  be  demanded,  in  terms  of  the  stipulations  of  the 
said  bond  and  disposition  in  security,  and  that  in  addition  to  the 
personal  and  heritable  security  contained  in  the  said  deed,  I 
being  entitled  to  an  assignation  at  my  expense,  when  required. 
In  witness  wheieof,"  &c. 

This  action,  which  was  raised  in  December  1834, 
was  brought  by  the  pursuers  (who  came  in  place  of 
the  original  disponees),  to  recover  payment  from  the 
defender  of  the  principal  sum  contained  in  the  bond, 
interest  and  expenses. 

The  defender  stated,  that  the  letter  in  question, 
which  was  given  for  no  onerous  consideration,  was 
merely  intended  as  a  cautionary  engagement:  That 
the  defender  had  pointed  out  various  individuals  among 
the  principal  obligants  from  whom  the  greater  part  of 
the  loan  could  have  been  recovered,  but  measures  were 
very  improperly  neglected  to  be  taken  for  ihdX  pur- 
pose, to  the  defender's  injury. 

It  appeared  that  there  was  an  engagement  by  the 
pursuers  to  deduct  £10  annually  from  the  current  in- 
terest, during  the  period  for  which  the  church  was  let 
to  the  town  of  Edinburgh. 

The  pursuers  pleaded — H.)  The  defender  is  liable 
for  the  sums  contained  in  tne  bond  and  obligation  li- 
belled. (2.)  That  obligation  does  not  fall  under  the 
septennial  limitation,  the  defender  not  having  bound 
himself  expressly  as  cautioner,  and  the  obligation  being 
just  a  bond  of  corroboration,  or  corroborative  security, 
or  an  obligation  by  way  of  guarantee ;  and,  moreover, 
the  plea  of  septennial  limitation  is  elided  by  the  de- 
mands of  payment,  or  at  least  the  defender  is  barred, 
by  his  acts  and  correspondence,  from  maintaining  that 
plea. 

The  def&n&et  pleaded — (U)  The  letter  of  guarantee 
libelled  on  is  prescribed,  being  dated  20th  October 
1826,  which  is  more  than  seven  years  prior  to  the  com- 
mencement of  the  present  action,  and  nothing  has  oc- 
curred to  bar  the  plea  of  prescription.  ^2.)  The  obli- 
gation in  question  is  merely  cautionary  in  its  nature, 
and  the  principal  obligants  have  not  been  duly  discuss- 
ed.   (3.)  The  defender  is  freed  from  his  obligation, 


Isty  in  respect  of  the  pursuers'  neglect  in  discussing 
the  true  obligants  in  the  bond ;  and,  2dy  for  failing  to 
take  those  means  of  security  and  payment  on  which 
the  defender  was  entitled  to  rely. 

"  nth  March  1836 The  Lord  Ordinary  having  heard  par- 
ties* procurators,  and  considered  the  closed  record  and  process, 
repels  the  defences,  and  decerns  against  the  defender  in  terms 
of  the  conclusions  of  the  libel ;  finds  the  defender  liable  in  ex- 
penses, and  allows  an  account  thereof  to  be  given  in,  and  to  be 
taxed  by  the  auditor. 

"  Note It  has  been  repeatedly  decided,  that  obligations  of 

the  nature  of  that  sought  to  be  made  good  in  the  present  action 
do  not  fall  under  the  Act  1695,  c.  5.  The  very  specialty  main- 
ly rested  on  here,  viz.  that  the  obligation  is  of  the  same  date  as 
the  original  obligation,  to  which  it  refers,  and  which  it  is  in- 
tended to  corroborate,  occurred  in  the  case  of  Howison  against 
Howison,  7th  Dec.  1784,  Morr.  11,030,  and  was  disregarded. 
2</,  It  does  not  appear  to  the  Lord  Ordinary  that  the  obligation 
is  properly  cautionary,  and  of  such  a  kind  as  to  warrant  the  de- 
fender's demand,  that  the  obligants  in  the  original  bond  shall  be 
previously  discussed.  As  between  these  obligants  and  the  de- 
fender, the  lattsr  nuiy  substantially  be  a'  cautioner ;  but  he  is 
not  bound  merely  as  such  by  the  missive  libelled.  By  th^t  do- 
cument he  binds  himself  to  guarantee  the  '  payment  of  the  fore- 
said sum*  and  '  whenever  the  same  shall  be  demanded,*  and 
'  that  in  addition  to  the  personal  and  heritable  security  conlain- 
ed  in  the  said  deed.*  This  is  not  a  cautionary  but  a  collateral 
and  corroborative  obligation,  contracted  directly  to  the  pursuers' 
author,  which  places  the  defender  in  the  situation  of  a  co-obli- 
gant  with  those  bound  in  the  original  bond.  In  support  of  thi?, 
as  the  understood  nature  of  the  defender's  liability,  it  may  be 
observed,  that  in  the  defender's  deed  of  the  20th  of  December 
1831,  agreeing  to  the  restriction  of  the  heritable  security,  he  ex- 
pressly describes  the  missive  libelled  as  importing  not  a  caution- 
ary but  a  *  collateral  obligation.*  3(/,  It  does  not  appear  to  the 
Lord  Ordinary  that  the  circumstanoes  which  took  place  respect- 
ing the  attempted  sale  of  the  heritable  property  afford  the  dci 
fender  the  slightest  ground  for  getting  rid  of  his  liability.'* 

The  defender  reclaimed.  At  advising, 
Rutherfurd  for  reclaimer.  By  the  terms  of  the 
Statute  1695,  c.  5,  *^  no  man  binding  and  engaging  for 
hereafter,  for  and  with  another,  conjunctly  and  sever- 
ally, in  any  bond  or  contracts  for  sums  of  money, 
shall  be  bound  for  the  said  sums  for  longer  than  seven 
years  after  the  date  of  the  bond,  but  Uiat,  from  and 
afler  the  said  seven  years,  the  said  cautioner  shall  be 
eo  ipso  free  of  his  caution.**  The  Act  is  applicable  to 
bonds  as  well  as  contracts  for  sums  of  money.  Now, 
to  plead  the  septennial  limitation,  the  party  to  be  freed 
must  have  bound  himself  for  and  with  the  other,  of  the 
same  date  as  the  other  became  bound.  Here,  in  this 
case,  the  defender  binds  himself,  in  security  of  the  debt, 
by  a  letter  of  obligation  bearing  reference  to  the  dis- 
position, and  of  the  same  date  a?  the  obligants  in  the 
disposition  and  security  are  bound.  He  bound  him- 
self, as  guarantee  for  the  loan,  of  the  same  date  as  the 
obligants.  The  letter  refers  to  the  bond;  and  it  is 
plain  that  the  defender  is  as  clearly  bound,  conjunctly 
and  severally  with  the  principal  obligants,  by  this 
form  of  obligation,  as  if  he  had  been  ex  facie  a  co-obli- 
gant  in  the  deed.  The  case  of  Howison  (M.  11,030,) 
has  been  quoted  by  the  Lord  Ordinary  as  conclusive 
against  this  argument,  but,  on  looking  to  the  report,  it 
is  only  by  inference  that  that  case  can  be  drawn  to  a 
precedent.  It  is  not  mentioned  that  the  party  there 
bound  himself  as  cautioner.  The  difference  is  very 
material. 
Dean  ofFactdty* — This  is  a  oorrcctory  Statute,  and 
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REPORTS  OF  CASES  DECIDED 


[December 


must  be  strictly  interpreted.  The  following  cases  were 
cited  in  support  of  the  interlocutor:  Scot^  1715 ;  M« 
11,012.  Blair,  1747.  Hog  and  Company,  9th  July 
1765;  M.  11,029.  Gordon,  16th  November  1748;  M. 
11,025.  Blackwood,  9th  June  1752;  M.  3398:  and 
he  argued,  that  to  entitle  a  party  to  the  statutory  be- 
nefit, he  must  be  bound  in  the  same  deed  with  the 
principal  party ;  and  that  one  engaging  as  guarantee 
for  debts  due,  did  not  fall  within  the  limitation :  Bellas 
Principles,  §  602 ;  or,  where  a  party  is  bound  by  a 
missive  letter  in  reference  to  a  debt:  More,  16th  Feb- 
ruary 1710;  M.  11,011.  Care  v.  Spence>4th  Decem- 
ber 1742;  M.  11,020.  Howison,  7th  December  1784; 
M.  11,030.    More's  Stair,  I.  116,  notes. 

Rutkerfkrd.'^ln  none  of  the  cases  cited  is  there  a 
similarity  to  the  present.  In  one  and  all,  the  collate- 
tal  security  was  taken  at  a  distance  of  time,  and  none 
of  them  executed  of  the  same  date  as  the  principal 
obligation.  The  defender  here  became  bound  as  a 
guarantee,  no  doubt,  but  no  argument  could  be  raised 
on  the  word  guarantee,  vis.  that  it  was  not  of  the  same 
import  as  cautioner.  It  is  in  law  equally  i^plicable  and 
extensive  in  its  meaning  as  cautioner  under  the  Act, 
in  the  way  in  which  it  is  used  in  the  letter  of  obliga- 
tion. The  argument  for  the  pursuers  goes  this  length, 
that  a  party  can  only  plead  on  the  Statute,  who  is 
bound  for  another  in  the  same  deed ;  and  not  only  so, 
but  he  must  be  bound  for  and  with  him  of  the  same 
date.  This  is  going  a  great  deal  farther  than  any  de- 
cisions of  the  Court  warrant ;  but  in  allusion  to  a  re- 
mark from  the  bench,  unless  he  were  bound  of  the 
same  date,  he  could  not  plead  on  the  Statute,  because 
prescription  runs  from  the  date  of  the  bond,  ajid  there- 
fore a  party  interposing  as  cautioner  subsequently, 
could  not  avail  himself  of  the  Statute. 

Lord  GiUies — iBut  I  should  suppose  if  the  bond  and  letter 
referred  to  each  oflrer,  they  would  he  held  the  same  obliga- 
tion, and  prescription  ron  equally  on  both. 

Lord  Bol^ay I  cannot  go  back  on  the  decision  of  our  pre- 

idecessoirs,  whidi  is  contrary  to  the  defender's  doctrine ;  but, 
besides^  t^e  res  gestm  of  this  negotiaebn  establish  this  fiict,  that 
the  defender  interposed  as  a  separate  security. 

Lord  GiUies, — I  thought  this  question  at  first  involved  in 
some  difficulty,  but  I  think  it  may  be  reconciled  with  the  former 
decision.  I  admit  it  is  a  narrow  case ;  for  if  this  letter  had  been 
relvrred  to  in  the  l)ond,  it  has  been  admitted  that  the  defender 
would  be  within  th«  Statute ;  and  on  the  other  hand,  it  is  ad- 
mitted by  the  defender,  that  if  the  letter  had  been  but  a  day 
subsequent  to  the  bond,  no  argument  could  have  been  raised  on 
the  Act.  The  puzzle,  therefore,  consists  in  both  documents 
bearing  the  same  date ;  bnt  1  think,  if  we  attend  to  what  took 
place  separately  from  the  deed  or  letter,  it  is  evident  the 
intention  of  parties  was,  that  this  was  intended  as  a  separate 
security,  and  mu^  be  held  as  such  by  us.  The  letters  printed 
in  the  appendix  show  this  suificiendy.  So  does  the  tenor  of 
the  letter  of  obligation  itself;  for  it  commences :  '*  The  trus- 
tees and  managers,  &c.,  having  granted  bond,  ^.,  this  day,  I 
hereby  guarantee,"  and  so  on ;  and  to  pay  the  sum  "  whenever 
the  same  shall  be  demanded.*'  This  is  just  to  my  mind  a  se- 
parate and  distinct  transaction.  Much  importance  has  been  at- 
tributed to  the  fact  of  the  date  of  both  the  letter  and  obligation 
being  the  same.  1  do  not  tlnnk  there  is  mudi  in  that,  if  they 
were  not  executed  unico  c<mtextu,  but  subsequently.  Certainly 
many  important  things  may  happen  in  one  day.  The  battle  of 
Pharsalia  was  fought  in  a  day.  Pompey  was  master  of  the 
\rorld  in  the  morning,  and  a  fiigidve  at  night. 

Lord  Mackenzie — This  is  a  case  of  most  extraordinary  nar- 
rowness, and  is  not  only  so  m  principle,  but  in  consequence  of 


the  statements  in  the  record  ibr  the  ptn  ■!■«■»  by  which,  of 
course,  they  must  abide.  They  narrow  it  themiielfw  prod^> 
giously,  for  they  say  that  Wilson  "  offered  and  agreed  to  grant 
the  obligation  quoted  in  the  libel  ;**  and  *'  under  that  arrange- 
ment, the  bond  and  disposition  in  security  libelled,'*  "  was  grant- 
ed;'* and  '*  the  foresaid  corroborative  obligation,  granted  by  the 
defender  in  terms  of  the  arrangement  betwixt  the  partiesi  is  dated 
the  same  day  as  the  bond,"  and  tbe  defender  Uieiehy  becaoie 
bound  to  pay  the  whole  **  sum  in  the  bond,  principal^  imerest, 
and  expenses."  By  this  statement,  they  themselvea  make  it 
oiit  to  be  ^*par8  et  ^utdem  negotii^  that  he  was  guarantee  or 
cautioner  for  the  sum ;  there  being  no  doubt  that  the  one  ex- 
pression, "  guarantee,**  must  be  received  here  as  identically  the 
same  with  cautioner.  I  think  there  can  be  no  doubt  of  tfaaitfi 
and  the  pursuers  have  not  objected  to  that  constructidn.  Now, 
the  deeds  were  executed  and  delivered  of  the  same  date.  No 
doubt,  if  any  lapse  of  time  took  place  during  the  same  day,  that 
might  be  just  as  important,  in  strict  construction,  as  if  a  great 
length  of  time  hitervened.  But  it  wurows  the  qnesdoa  to  this, 
Aether  the  Court  will  not  allow  a  paity  to  plead  on  the  8t»- 
tute,  who  binds  himself  by  a  letter  of  obtigatioii  to  pay  a  sum 
of  money  contained  in  a  bond,  to  which  the  letter  lefera^  and 
where  both  deeds  are  executed  and  delivered  the  same  day. 
This  is  a  very  nice  question  indeed ;  and  I  confess  I  fe^  very 
great  difficulty.  If  I  did  not  think  the  Coert  entertmned  a 
strong  opinion  agaiMt  the  construcdon  contended  for  by  tbe 
reclaimer,  I  should  have  liked  some  nHMe  dme  lor  contidera- 
don ;  snd  if  I  am  to  decide  now,  I  think  we  must  SfeaiMl  by  ^e 
case  of  Howison,  as  rather  oondosive  on  the  point.  There 
is  a  weakness  in  Howison*s  ease,  which  has  been  seised  hold 
of  by  the  reclaimer,  and  it  is  not  without  the  grcaSest  donbt 
I  can  concur  here.  Our  judgment,  I  suspect,  will  Jost  hav« 
this  effect,  that  if  parties  wish  to  exclude  the  Statute,  they  have 
nothing  farther  to  do  than  to  make  the  bond  refer  to  the  letter, 
and  the  letter  bear  that  it  ^vts  executed  ^nbnequent  lo  the  bond, 
no  matter  however  short. 

Lord  Prendent, — That  is  of  no  oonseqoence.  The  Conrt 
cannot  help  it,  or  prevent  parties  from  excl«diii||  the  SCatnte, 
if  they  please. 

Kutherfitrd. — I  submit  this  is  not  a  case  for  expenses;  and 
the  Court  ought  so  far  lo  alter  the  Lord  Ordinary's  interlocu- 
tor, as  to  iind  no  expenses  dne. 

Dean  of  Facukff  contended,  that  from  the  many  eases  ched 
in  support  of  the  Lord  Ordinary's  interiocator,  it  wns  |Mn  dbe 
pleas  for  the  defender  were  improperly  litigated. 

Lord  Gillies — You  ought  to  say  "case,"  instead  of  cases. 
Only  one  case  has  been  quoted  in  support  (Howison^). 

Lord  Mackenzie, — I  am  decidedly  against  ^ving  expense«. 
The  Lord  Orffinary  says,  diat  cases  Kke  this  naTe  frequently 
been  decided  not  to  fth  within  the  limitation.  Now,  I  must 
say  with  Lord  OiUiest  diat  only  one  ease  has  been  dted  to  ns, 
which  at  all  resembles  the  present — I  mean  the  oase  ef  Howi- 
son. The  present  is  an  extremely  narrow  and  difficult  q[ues- 
don ;  and  I  am  against  giving  expenses  here,  or  before  theXiord 
Ordinary. 

Lord  Oitties, — Tf  I  had  been  the  Lord  Ordinsiy,  I  eeirlMinly 
would  not  have  given -expenses ;  and  I  think  we  ehonld  so 
fitf  alter  his  interiocutor. 

Lord  President — It  is  wiqyestionah^  «  ditkilt  paint,  nod 
not  a  case  for  expenses. 

Lord  Salgray  concurred. 

The  Court 
"  recal  the  interlocutor  reclaimed  against,  in  so  feit  as  it  decerns 
for  the  full  sum  of  interest  on  the  principal  debt,  and  finds  the 
defender  liable  in  expenses :  Quoad  ultra,  adhere  to  the  ssid  in- 
terlocutor, and  refuse  the  desire  of  the  rechdndng  note,  and 
decern  in  terms  of  Che  libel,  under  dedocdon  of  £10  fiwn  eadi 
.year's  interest  of  the  principal  sum  during  the  town's  oocnpntidn 
of  the  Brighton  Street  Chapel,  in  virtue  of  the  lease  refemd  to 
in  Mr  Meikle's  letter  of  24th  August  1835 ;  and  iBnd  no  ex- 
penses due  to  the  pursuers  by  the  defender.*' 

Lord  Ordinary,  Fullerton. — Act.  Uean  of  Faculty  (Hope), 

O.  G.  Bell;  James  Anderson,  Agent Ah,  Ruthetfutd;  C. 

and  D.  Stewart,  8.S.C.,  Ag€Ht$ fG.D.F.] 
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}6ih  December  1836. 

FiMT  Division.— (G.D,P.) 

No.  92. — J.  H.  Mack,  Advoectior^  v,  Wiixiam 
Dixon,  Respondent. 

Adrocation — Mandate — Liability — Solidum  et  pro  rata — Land- 
lord and  Tenant — A  landlord  having  been  found  liable  in  an 
Inferior  Court  process  for  payment  of  damages  to  a  third  party, 
and  having  then  intimated  to  the  tenant  a  claim  of  relirf,  and 
that  he  intended  to  acquiesce  in  the  Sheriff's  judgment,  but 
afterwards  having,  without  authority  from  the  tenant,  brought 
an  advocation  of  the  action,  in  which  he  was  unsuccessfitl — 
7%«  tenant  held  not  liable  for  the  expense  of  the  advocation. 

The  re^K>ndent,  who  was  proprietor  of  the  Calder 
Iron  Works,  held  on  lease  the  ironstone  on  the  estate 
of  Cliflonhill,  on  which  estate  the  advocator  was  judi« 
cial  factor.  In  June  1829,  during  the  currency  of  the 
lease»  a  horse  belonging  to  Messrs  Allan  and  Simpson, 
who  at  a  roup  took  the  graaing  of  a  field  on  the  pro- 
perty from  the  judicial  factor,  fdll  into  an  old  ironstone 
pit  on  the  land^  near  the  public  road,  and  was  killed. 
Allan  and  Simpson  sued  Mack  in  the  Sheriff  Court  of 
Lanarkshire  for  the  value  of  the  animal,  and  the  da- 
mage occasioned  by  its  loss^  and  in  that  action  they 
obtained  decree  in  their  favour.  On  1 1th  Decemb^ 
1S30»  Mack's  Edinburgh  agent  intimated  to  the  respon- 
dent the  result  of  the  Sheriff  Court  processi  and  fur- 
ther stated: 

*'  I  think  there  are  groanda  for  disputing  the  soundnets  of 
the  Sheriff's  interlocutor,  but  as  fifr  Mack  has  an  action  against 
you,  seeking  relief  of  the  above  prooess  and  sums  decerned  for," 
(in  which  Mack  subsequently  obtained  decree  against  the  re« 
spondenty)  '*  he  does  not  consider  it  incumbent  on  him  to  litigate 
the  matter  ^rther.  I  b^  therefore  to  mention,  that  he  means 
to  aoqniesGe  in  the  Sheriff's  judgment,  and  to  settle  with  Allan 
and  Simpson  in  terms  of  it,  unless  you  wish  the  process  to  be 
•dvQcnted,  and  intimate  your  wish  to  bim  on  this  point  within 
eight  days  from  this  date.  It  occurs  to  me,  that  you  should 
try  the  dSect  of  an  advoeation,  although,  of  course,,  as  to  this 
you  will  judge  for  yourself." 

To  which  the  respondent  answered : 

**  I  received  your  letter  of  the  11th  instant,  in  answer  to 
which  1  have  oidy  to  say,  that  as  I  do  not  conader  myself  to 
have  any  interest  in  the  case  between  Mr  Mack  and  Allan  and 
Simpson,  I  must  decline  to  interfere  in  the  matter  in  any  way." 

Mack  advocated,  when  the  Court,  17th  December 
1832,  (VoL  IV.  p.  313,)  affirmed  the  Sheriff's  finding. 
Mack  then  brought  an  action  against  Dixon,  as  his 
tenant,  for  the  cost  incurred  in  advocating,  on  the 
ground  that  <^  a  party  found  liable  in  damages  and  ex- 
pensee  for  a  loss  occasioned  by  a  third  party,  is  en- 
titled to  payment  thereof,  and  of  all  expenses  incurred 
by  him  in  opposing  the  demand,  from  the  person  caus- 
ing the  loss,  providing,  in  reference  to  the  expenses, 
he  was  certiorated  of  the  demand,  and  had  an  oppor- 
tunity of  paying  it  without  expenses,  or  preventing 
farUier  expenses  from  being  incurred."  The  respon- 
dent answered,  that  as  he  had  never  authorised  nor 
adopted  the  advocation  against  Allan  and  Simpson,  he 
was  not  liable  for  the  sums  libelled.  The  Sheriff  dis- 
missed the  action*— when  Mack  advocajted,  pleading  in 
additional.)  As  the  respondent,  instead  of  relieving 
the  advoeator  of  the  action  and  decree  at  the  instance 
of  Allan  and  Smpson,  in  which  the  respondent  was 
truly  the  interested  party,  not  only  denied  his  liability, 
bat  threatened  also  to  reduce  or  advocate  the  decree 


finding  him  liable  in  relief  generally ;  and  as  the  right 
of  these  original  pursuers  to  damages  was  a  necessary 
element  in  any  claim  of  relief  by  the  advocator  against 
the  respondent,  the  advocator  was  compelled,  and  en- 
titled, not  to  acquiesce  in  the  Sheriff's  judgment,  so  long 
as  the  respondent  maintained  that  the  judgment  could 
not  support  any  demand  of  relief  against  him.  (2.)  In 
such  a  case  as  the  present,  the  advocator  is  truly  and 
substantially  a  cautioner  for  the  respondent,  who  is 
bound  to  relieve  him  of  all  expenses  incurred  in  resist- 
ing a  demand  of  which  he  ought  to  have  relieved  him 
from  the  beginning.  (3.)  The  letter  by  Mack's  agent, 
of  the  11th  December  1830,  to  the  respondent,  cannot 
be  founded  on  as  evidence  that  the  advocator's  agent 
deemed  an  advocation  unnecessary,  nor  is  it  in  any 
respect  inconsistent  with  his  having  held,  after  he  got 
Mr  Dixon's  answer  to  it,  that  Mr  Mack  was  bound  to 
protect  himself  by  an  advocation,  since  the  respqndent 
had  refused  to  acquiesce  in  the  Sheriff's  judgment,  as 
settling  the  law  of  the  question  as  betwixt  him  and  the 
original  pursuers. 

The  respondent  pleaded  that  he  was  not  liable,  in 
respect,  (i.)  he  never  authorised  or  sanctioned  the  ad- 
vocation, or  was  certiorated  of  its  being  brought,  or  in 
dependence.  (2.)  Because  the  advocation  was  not 
brought  for  the  purpose  of  establishing  any  poiat,  in 
the  maintainancc  of  which  the  respondent  had  the 
slightest  interest,  it  being  persisted  in  for  the  purpose 
of  having  it  found  that  the  advocator  was  not  liable  in 
his  character  of  judicial  factor.  (3.)  He  was  not  liable 
after  the  letter  of  11th  December  1830,  by  which  the 
advocator  intimated  he  meant  to  acquiesce  in  the  She- 
riff's  judgment,  &c. 

"  4th  March  1836 The  Lord  Ordinary  having  considered 

the  closed  record,  and  whole  process,  and  heard  counsel  for  die 
parties,  Finds  that,  after  the  letter  of  1 1th  December  1830,  the 
advocator  was  not  endtled  to  advocate  the  original  acdon  of 
damages  at  the  expense  of  the  respondent,  without  obtaining 
his  authority,  or,  at  all  events,  without  giving  nodce  retracting 
the  intimation  made  in  the  foresaid  letter  :  Finds  it  not  proved 
that  he  either  obtained  such  authority,  or  gave  such  notice : 
Therefore,  finds  that  the  advocator  has  no  claim  against  the 
respondent  for  the  expenses  of  the  said  advocation,  and  remits 
the  cause  simpUeiter  to  the  Sheriff,  and  decerns:  Finds  the 
advocator  liaUe  in  expenses,  and  remits  the  account  thereof, 
when  lodged,  to  the  auditor  to  tax  the  same  and  to  report. 

**  Note The  Lord  Ordinary  concurs  entirely  in  the  view 

adopted  by  the  Sheriff,  and  expressed  in  the  note  added  to  his 
interlocutor  of  18th  July  1885.'^ 

The  advocator  reclaimed.     At  advising, 

Lord  President. — I  cannot  see  that  we  can  find  the  respon- 
dent liable  after  the  letter  of  11th  December  1830. 

Lord  Mackenzie, — I  quite  agree  with  your  Lordship  after  that 
letter ;  but  it  is  a  special  case.  If  there  had  been  any  kind  of 
instructions  from  the  respondent  to  advocate,  it  would  have 
been  a  different  quesdoo,  hot  I  see  none. 

Lard  Gillies  and  Lord  Baigray  concurred,  and  the 
Court  adhered 

Audiority  for  Advocator. — Cuninghame,  17th  Febrnary  1831. 

Lord  Ordinary,  FuUerton. — Act,  Dean  of  Faculty  H^ope) ; 
Wotherspoon  and  Mack,  W.S.,  Agents, — Alt,  Keay,  P&tton; 
Tod  and  Romanes,  W.S.,  Agents D.,  CUrh [G.D.F.] 
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I6th  December  1836. 
FxBST  Division (G.D.F.) 

No.  93. — Mary  Rendall,  Pursuevy  v.  Christian 
Robertson  and  John  Rend  all.  Defenders. 

Udal  Rights — Feudal — Skat  Lands — Orkney — Certain  lands 
in  Orkney  held  still  to  be  udal,  and  not  legitimately  feudaU 
ised  by  a  feu-disposition  granted  by  Alexander  Douglas  of 
Spynie,  factor  appointed,  with  power  to  enter  vassals  and 
feuars  in  the  **  King's  lands,**  and  set  out  lands  in  feu-farm, 
by  the  commissioners  of  George  Viscount  Grandison,  trustee 
for  the  Earl  of  Morton,  under  a  Crown  grant  of  the  earldom 
of  Orkney,  the  said  grant  having  been  reduced  in  an  action 
raised  at  the  instance  of  the  Crown  in  1669,  and  also  annulled 
by  an  Act  of  Parliament  passed  in  the  same  year,  proceeding 
upon  the  decree  as  being  contrary  to  the  Statute  1597,  c.  234, 
236)  which  prohibited  the  annexed  property  of  the  Crown  from 
being  conveyed^  except  in  feu-farm^  though  the  lands  in  question 
were  held  by  tie  v4Usalfrom  Spynie  on  infeftmentt  and  subse^ 
quently  in  the  same  way  by  his  heir,  without  completing  titles 
in  any  other  way,  and  afterwards,  on  mere  apparency,  by  suc' 
ceeding  heirs ;  the  above  judgment  being  given  in  a  reduction 
if  the  right  and  titles  of  a  party  who  had  served  himself  heir 
to  the  person  last  infeft  under  Spynie* s  disposition, 

Alexander  Douglas  of  Spynie,  as  factor  and  princi- 
pal chamberlain  of  the  earldom  of  Orkney,  granted,  in 
1665,  a  charter  of  feu-farm  of  the  fourpenny  King's 
laud  of  Ingsay,  in  Orkney,  to  Robert  Spence  alias 
In^ay  and  his  spouse.  The  deed  proceeded  on  the 
narrative  and  authority  of  an  original  charter  from  the 
Crown,  dated  in  1662,  to  Greorge  Lord  Viscount 
Grrandison,  in  trust  for  the  Earl  of  Morton,  of  the  earl- 
dom of  Orkney,  of  Lord  Grandison  having  appointed 
commissioners  to  execute  the  trust,  and  the  appoint- 
ment of  Douglas  of  Spjmie  to  be  their  factor,  and  it  fur- 
ther stated  a  power  and  authority  granted  to  him  by  the 
commissioners  to  set  lands  in  feu-farm,  and  to  enter 
vassals  and  feuars.  Robert  Spence  and  his  spouse 
were  infeft  according  to  instrument  of  seisin,  recorded 
in  the  Particular  Register  of  Seisins  at  Kirkwall  in 
1665.  Their  son,  John,  took  up  the  lands  on  the 
death  of  his  parents,  in  virtue  of  a  disposition  executed 
by  them,  and  was  infeft  in  1677.  Thereafter,  a  de- 
scendant of  theirs,  Mary  Spence,  daughter  of  a  Robert 
Spence  who  died  about  the  middle  of  last  century  un- 
infeft,  the  pursuer's  grandmother,  possessed  the  lands 
of  Ingsay  till  her  death,  without  having  made  up  any 
feudal  title.  She  appeared  however  to  have  Executed, 
in  1774,  a  disposition  of  the  lands  in  favour  of  John 
Rendall  in  Stromness,  her  husband,  in  liferent,  and 
the  children  of  the  marriage  in  fee,  reserving  her  own 
and  her  mother's  liferent ;  and  upon  the  death  of  these 
parties,  the  eldest  son  of  the  said  marriage,  Robert, 
succeeded  to  and  possessed  the  said  lands  of  Ingsay, 
as  proprietor. 

In  1806,  Robert  Rendall  sold  the  lands  of  Ingsay  to 
his  youngest  brother,  Samuel,  the  father  of  the  original 
pursuer,  Greorge  Rendall,  and  on  the  disposition,  con- 
taining precept  of  seisin,  Samuel  was  infeft  in  1808. 
Robert  Rendall  died  in  February  1809>  and  was  sur- 
vived only  a  short  time  by  his  brother  Samuel,  who 
died  in  May  following,  leaving  a  widow,  a  son,  George 
Rendall,  and  the  present  pursuer,  his  daughter,  who 
were  both  then  infants.  By  Robert's  will,  dated  in 
1801,  he  left  and  bequeathed  his  whole  lands  and  other 
property  to  his  brother  Samuel.  The  following  proce- 
dure then  took  place :  John  Rendall,  the  second  son 


of  Mary  Spence,  and  consequently  the  immediately  elder 
brother  of  Samuel,  on  the  death  of  the  latter,  claimed 
the  lands  under  some  pretence,  or,  as  it  was  alleged,  as 
heir  of  provision,  in  terms  of  the  deed  executed  by  Mary 
Spence  in  1774,  or  as  apparent  heir  of  Robert  Rendall, 
or  of  some  one  of  his  ancestors ;  and  it  appeared  that 
a  compact  was  entered  into  between  Samuel's  widow, 
Isobel  Spence,  and  John  Rendall,  whereby,  as  acting 
for  her  son  George,  who  was  then  in  minority,  she 
agreed  to  renounce  her  terce  over  the  lands  in  favour 
of  John  Rendall,  and  convey  to  him  the  liferent  of  the 
lands.     Such  was  accordingly  effected  by  a  proper  deed. 
Thereafter,  John  Rendall,  under  burden  of  his  own 
liferent,  redisponed  the  lands  to  George,  his  nephew, 
who  was  infeft  in  1809-     But  thereafter  libelling  him- 
self as  heir  of  John  Spence,  the  person  who  had  died 
last  vest  and  seized  in  the  property,  he  brought  an 
action  against  Isobel  Spence,  and  her  son  George,  and 
his  tutors  and  curators,  calling  for  reduction  on  the 
head  of  circumvention,  facility  and  lesion,  (1.)  of  the 
disposition-  by  Robert  to  Samuel  Rendall  in  1806,  and 
seisin;  (2.)  of  his  own  disposition  to  his  nephew,  George, 
in  1809,  on  the  reasons,  inter  alia,  Isi,  That  the  deeds 
were  informal.     2dj  That  Robert  Rendall  had  no  right 
to  the  lands.     Sd,  That  he  died  in  apparency,  and 
without  any  feudal  title,  and  he  had  no  tide  to  grant 
any  deed  to  the  prejudice  of  John  Rendall,  the  next 
immediate  heir  of  line.    4thj  That  the  disposition  bad 
been  impetrated  from  John  Rendall  by  Isobel  Spence 
in  error  or  ignorance,  and  without  any  onerous  and  just 
cause,  through  fraud  and  circutnvention  practised  by 
Isobel  Spence  on  John  Rendall,  in  consequence  of 
weakness,  facility,  and  intoxication ;  and,  5th,  That  the 
said  disposition  was  most  irrational  in  itself,  and  the 
inductive  cause  or  consideration  thereof  had  never 
been  implemented.     Having  obtained  decree  in  ab- 
sence in  the  reduction   in   1812,  he  thereafter  had 
himself  served  heir  to  John   Spence,  and  on  retour 
of  the  service,  expede  a  Crown-charter,  and  Was  in- 
feft in  181 3.     Having  thus  completed  his  titles,  he 
raised  in   1814  an  action  of  removing  against  Iso- 
bel Spence  and  George  Rendall,  his  tutors  and  cu- 
rators and  subtenants,  for  having  them  removed  fix>m 
the  lands  which  they  possessed,  and  for  obtaining  a 
count  and  reckoning  for  bygone  rents.     No  defence 
was  lodged  in  the   action,   and   decreet  in   absence 
was  obtained  in    1814.     Isobel  Spence  and  Geoi^ 
Rendall  were  afterwards  ejected  from  the  lands,  and 
recovery  of  the  bygone  rents  was  unsuccessfully  at- 
tempted.   John  Rendall  possessed  the  lands  under  his 
titles  and  decree  till  1819,  when  he  sold  the  lands  to 
the  defender  Robertson,  assigning  to  her  the  decrees 
of  1814  for  count  and  reckoning  for  bygone   rents. 
She  was  infeft  in  1820,  and  she  then  attempted  to  re- 
cover, by  adjudication  of  his  separate  property,  from 
Greorge  Rendall  the  bygone  rents  contained  in  the  de- 
cree of  1814. 

George  Rendall,  at  this  stage,  in  1827,  raised  the 
present  action  of  reduction  (the  action,  on  his  death, 
being  insisted  in  by  the  present  piursuer,  Mary  Rendall, 
his  sister,)  of  the  decree  of  reduction  obtained  by  John 
Rendall  in  1812,  and  the  decree  of  1814  for  bygone 
rents,  &c.,  on  the  grounds,  inter  alia,  that  they  were 
disconform  to  their  warrants,  void  in  essentialibus,  and 
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obtained  in  absence  against  him  at  the  time  a  minor, 
without  tutors  or  curators.  He  further  brought  a  2>up- 
plementary  reduction  of  the  service  expede  by  John 
Kendall  to  John  Spence,  and  of  the  Crown-charter,  &c., 
and  the  sale  to  the  defender,  Robertson,  on  the  grounds, 
inter  aUoy  that  the  lands  were  udal,  and  capable  of  being 
transmitted  to  the  heir-at-law  by  mere  survivancy  and 
possession,  w^ithout  making  up  titles ;  and  that  his  grand- 
mother, Mary  Spence,  the  heir  of  line  of  John  Spence,. 
mentioned  in  the  charter  of  Douglas  of  Spynie,  had 
possessed  as  udal  proprietrix. 

The  pursuer  pleaded — (1.)  The  charter  granted  by 
Douglas  of  Spynie  in  favour  of  Robert  Spence  and  his 
wife,  not  flowing  from  the  Crown,  but  from  a  person 
who  had  no  power  to  feudalize  the  lands,  could  not 
change  their  character  from  udal  to  feudal  subjects. — 
Beatton  v,  Gaudie,  2d  February  1832,  First  Division. 
It  became  nugatory,  in  consequence  of  no  regular  in- 
fefhnent  being  taken  upon  it.  Besides,  all  rights  of 
this  description  granted  by  Lord  Morton  and  his  trus- 
tees, or  their  commissioner  Douglas,  became  void, 
in  consequence  of  the  reduction  at  the  instance  of  the 
King's  Advocate,  and  fell  under  the  sanction  of  the  Act 
1669>  c  13.  (2.)  The  infeftment  in  favour  of  John 
Spence,  bearing  to  proceed  on  a  disposition  by  his 
father  and  mother,  of  the  nature  of  a  mortis  causa  set- 
tlement, could  not  feudalize  the  property.  And,  be- 
sides, there  being  only  extracts  of  the  alleged  sasines 
on  Douglas'  charter,  and  the  disposition  to  John 
Spence  produced,  the  sasines  themselves,  or  their  war- 
rants, cannot,  in  a  question  of  this  kind,  be  assumed. — 
Cunmiing,  19th  November  1680;  Mor.  p.  10,785. 
Bell's  Principles,  §  2010.  (3.)  Mary  Spence  having 
succeeded  to  the  lands  as  udal  proprietrix,  had  power 
to  execute  the  settlement  in  1774,  in  favour  of  herself 
and  her  husband  in  liferent,  and  their  children  in  fee ; 
and  assuming  that  the  said  settlement  was  valid,  then, 
upon  the  death  of  her  and  her  said  husband,  their  three 
sons,  Robert,  John,  and  Samuel  Rendall,  became  en- 
titled, each  of  them,  to  a  third  of  the  property.  (4.) 
Supposing  Mary  Spence  not  to  have  been  entitled  to 
execute  the  said  settlement,  then,  at  her  death,  Robert 
Rendall,  as  her  eldest  son,  became  udal  proprietor,  and 
was  entitled  to  enter  into  possession  of  the  whole  lands. 
(5.)  Prescription  cannot  be  pleaded  against  the  pursuer, 
having  been  interrupted  by  her  own  and  her  brother's 
minorities.  (6.)  Supposing  the  settlement  by  Mary 
Spence  to  be  cut  off  by  prescription,  the  right  of  udal 
property  taken  up  by  Kobert  RendaU,  now  transmitted 
to  the  pursuer,  embraces  the  whole  subjects.  (7.) 
Robert  Rendall,  as  an  udal  proprietor,  was  entitled  to 
execute  the  disposition  which  he  granted  in  favour  of 
his  brother  Samuel,  the  pursuer's  father,  in  the  year 
1806;  and  either  the  whole  property,  or  a  third  part 
thereof,  was  validly  conveyed  by  that  deed.  (8.)  In 
r^ard  to  such  udal  subjects,  the  conveyance  contained 
in  Robert  Rendall's  mortis  causa  settlement  is  entitled 
to  receive  effect.  (9.)  Supposing  the  lands  to  have 
been  feudalized,  as  the  defenders  contend,  John  Ren- 
dall is  liable,  under  the  Act  1695,  c.  24,  to  implement 
the  onerous  conveyance  by  Robert  Rendall,  who  was 
more  than  three  years  in  possession  on  apparency.  (10.) 
Robert  Rendall  had  also  a  clear  right  to  the  rents  which 
fell  due  during  his  life;  and  the  right  to  any  rents 


due  at  the  time  of  his  death  was  transferred  to  Samuel 
Rendall,  as  his  executor,  in  virtue  of  the  foresaid  mortis 
causa  settlement  executed  by  Robert  Rendall  in  1801. 
(11.)  Supposing  Samuel  Rendall  not  to  have  had  right 
to  the  whole  property,  he  was,  at  Robert  Rendall's 
death,  in  1809^  entitled,  on  the  footing  of  his  mother's 
settlement  being  effectual,  to  two-thirds  of  it ;  namely, 
to  one-third  in  his  own  right  under  that  deed  of  settle- 
ment, and  to  another  third,  as  conveyed  to  him  by  his 
brother  Robert  by  the  settlement  1801  and  disposition 
1806,  and  to  a  corresponding  share  of  the  rents.  (12.) 
On  the  death  of  the  pursuer's  father,  Samuel  Rendall, 
in  May  1809,  the  pursuer's  brother,  George  Rendall, 
as  his  son  and  heir,  succeeded,  in  his  father's  right,  to 
the  property  and  rents ;  and  to  these  the  pursuer  has 
now  right,  as  heir  of  her  said  father  and  brother.  (13.) 
Any  right  which  John  Rendall  could  claim  to  the  pro- 
perty, was  conveyed  to  George  Rendall  by  the  dispo- 
sition executed  by  John  Rendall  in  his  favour  in  the 
year  1809-  (14.)  The  disposition  and  assignation  by 
the  defender,  John  Rendall,  to  the  other  defender,  Mrs 
Robertson,  flowing  from  a  person  not  truly  the  proprie- 
tor, could  not  confer  on  her  any  valid  title  to  the  said 
lands.  (15.)  The  defenders,  in  the  question  with 
minors,  are  not  entitled  to  the  privilege  of  bona  fide 
possession,  but  must  account  for  their  intromissions. 
(16.)  John  Rendall  (assuming  his  right  to  reduce  the 
title  of  possession  of  the  pursuer's  brother)  could  have 
no  claim  for  rents  till  after  the  death  of  Samuel  Rendall 
in  May  1 809 ;  and  supposing  him  then  to  acquire  any 
claim,  such  claim  was  more  than  extinguished  by  the 
sums  which  he  recovered  in  consequence  of  the  pro- 
ceedings adopted  by  him  against  Isobel  Spence  before 
the  Sheriff  of  Orkney.  (17.)  Neither  the  pursuer's 
brother  nor  the  pursuer  having  had  any  intromission 
with  the  rents  of  the  lands,  and  being,  at  the  time  of 
their  father's  death,  pupils  without  tutors,  were  incapable 
of  doing  any  act  which  could  subject  them  to  the  debts 
and  deeds  of  their  predecessors.  (18.)  All  the  judicial 
proceedings  against  Greorge  Renaall,  .founded  on  by 
the  defenders,  having  taken  place  in  absence,  and  being 
erroneous  and  unjust  on  the  grounds  before  stated,  are 
invalid. 

The  defenders  pleaded — (1.)  The  pursuer  is  now 
barred,  by  the  long  acquiescence,  express  homologa- 
tion, and  part  implement  by  her  mother  and  late 
brother,  from  questioning  the  decreets  brought  under 
reduction.  (2.)  At  least,  ante  omnioy  the  pursuer  must 
pay  the  whole  previous  expenses  both  of  the  proceed- 
ings in  the  original  actions,  in  extracting  of  the  'de-  » 
erects,  and  steps  following  thereon.  (3.)  The  circum- 
stance of  the  pursuer's  mother  and  late  brother  permit* 
ting  successive  decreets  in  absence  to  pass  against 
them,  acquiescing  in,  and  partially  implementing  the 
same,  and  allowing  so  long  a  period  to  elapse  before 
stating  their  defences,  are  sufficient  transferre  onus 
prohandi,  to  the  effect  of  compelling  the  pursuer  to 
disprove  at  least  all  the  statements  in  fact  upon  which 
the  defenders'  original  libels  were  founded.  (4.)  The 
original  grounds  of  reduction  libelled  by  the  defender, 
John  Rendall,  were  well  founded,  and  the  decreet  of 
reduction  obtained  correct  (5.)  The  lands  were  duly 
feudalized  by  the  titles  condescended  on,  which  are 
fortified  by  prescription  ;  and  the  pursuer  is,  in  conse- 
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quence  of  the  fecial  terms  and  nature  of  the  titles 
fonnded  on  by  herself,  barred  from  maintaining  that 
the  lands  are  udal.  (6.)  The  defenders,  John  Rendall 
and  Mrs  Christian  Robertson,  are  now  legally  vested 
in,  and  have  the  only  legal  right  fo  the  lands,  and 
the  whole  rents  thereof  bygone  and  future.  (7.)  Mary 
Spence  having  completed  no  title  to  the  lanos,  the  al* 
leged  conversance  by  her  of  1774  is  quite  ineffectual^ 
dnd.  that  deed  has  further  fallen  by  the  negative  pre- 
scription. (8.)  The  alleged  power  of  attorney  and 
last  fv'ill  and  settlement,  said  to  have  been  executed  by 
Robert  Rendall  in  1801,  are  quite  ineffectual  as  con- 
veying the  said  lands,  or  any  part  of  the  rents  thereof. 
(9.)  Robert  Rendall  not  having  completed  any  title  to 
the  lands,  and  his  disposition  being  improbative  in  it- 
self, and  null  under  the  Stamp  Acts,  cannot  confer  any 
right.  (10.)  Though  the  above  deeds  had  been  valid 
and  effectual,  the  present  pursuer  is  not  vested  with 
the  nghts  supposed  to  have  been  conveyed,  or  confer- 
red by  these  deeds.  (H.)  Even  though  the  lands  had 
remained  udal,  and  though  the  deeds  founded  on  by 
the  pursuer  had  been  valid  and  effectual,  still  the  de- 
fender John  Rendall  would  have  been  entitled  to  one- 
third  of  the  lands,  under  the  destination  of  Mary  Spence's 
deed  of  1774.  (12.)  Neither  the  defender  nor  Mrs 
Robertson  can,  in  any  event,  be  bound  to  account  for 
bygone  rents  or  profits,  they  having  uplifted  and  con- 
sumed their  rents  in  bona  fide.  (13.)  The  whole  of 
the  pursuer's  reasons  of  reduction  and  conclusions  in 
her  summonses  are  groimdless  and  erroneous. 

In  these  actions,  which  were  conjoined,  the  Lord  Or- 
dinary ordered  cases,  which  were  afterwards  boxed  for 
the  Division.  In  the  case  for  the  pursuer,  it  was 
iHated :  The  whole  (rf  the  lands  in  Orkney  and  Shet- 
land were  held  by  udal  tenure,  while  they  formed  part 
of  th^  kingdom  of  Norway,  and  were  transferred  to  the 
Crown  of  Scotland,  under  the  qualification  that  the  in- 
habitants should  continue  to  enjoy  their  rights  and 
privileges.  These  lands,  accordingly,  continued,  after 
the  transference,  to  be  held  by  the  udal  tenure,  pass- 
ing by  succession,  without  the  necessity  of  any  writ- 
ten investiture.  To  a  certain  extent,  they  have  been 
feudalized  by  charters  obtained  from  the  Crown,  and 
renewal  of  the  investiture  upon  the  death  of  each  vas- 
sal, but  the  remainder  of  the  lands  still  continues  to 
be  held  by  udal  tenure,  and  in  the  same  manner  as 
when  the  district  formed  part  of  the  kingdom  of  Nor- 
way. The  sovereignty  of  the  islands  of  Orkney  and 
Shetland  was  acquired  from  the  King  of  Denmark 
•  by  the  Crown  of  Scotland,  on  the  occasion  of  the  mar- 
riage of  James  III.  with  the  Princess  Royal  of  Den- 
mark in  1468.  The  cession  was  made  on  the  condi- 
tion that  the  inhabitants  should  enjoy  their  own  laws 
and  usages.  The  islands  had  for  centuries  been  held 
as  tributary  of  Norway  by  the  earls  of  Orkney.  In 
1470,  by  a  transaction  with  the  Earl,  he  resigned  his 
haill  Hght  of  the  earldom,  which,  in  1471,  was  annexed 
to  the  Crown  of  Scotland  inperpettmrn^  not  to  be  given 
away,  except  allenarly  to  one  of  the  King's  sons  of 
lawful  bed :  (  Register  of  Parliament,  1 47 1 .)  The  whole 
of  the  lands  in  Orkney  were  at  that  time  held  by  udal 
tenure,  belonging  in  property  either  to  the  Earl,  or  to 
the  bishop,  or  to  third  parties,  from  whom  certain  duties 
or  revenues  were  exigible  by  the  Earl  or  the  bishop  re- 


spectively. Accordinglyy  iii  the  sererai  rentlilB  wbidt^ 
from  time  to  time,  were  by  puUic  authority  made  of 
the  lands  in  Orkney,  for  which  duties  were  payable, 
they  are  distinguished  as  King's  lands  and  bishop's 
lands :  Rental  1595,  Pro  Rege  ei  EpiseopOy  and  sabse- 
quent  rentals  in  Mr  Peterkin's  "  Notes  on  Orkney." 
Act  of  Pari.  Vol.  III.  p.  41,  1567.  Notwithstanding 
the  annexation  to  the  Crown  abore  mentioned,  James 
the  Fifth,  in  1530,  made  a  grant  of  the  islands  to  his 
natural  brother  James,  Earl  of  Murray,  and  the  heirs- 
male  of  his  body  ;  which  was,  however,  within  a  few 
years,  revoked,  and  they  were  again  annexed  to  the 
Crown  by  an  Act  of  Parliament  passed  in  1540.  Re-> 
peated  grants  and  revocations  were  thereafter  made  by 
the  Crown  during  a  century  afterwards;  the  rights 
conferred  being  usually  recalled,  on  account  of  the 
gross  abuse  of  power  and  oppression  of  the  inhabitants, 
exercised  by  the  rapacious  grantees.  In  1643,  Orimey 
and  Zetland  Mrere  mortgaged  by  the  Crown  to  William 
Earl  of  Morton,  being  redeemable  on  payment  of  a  debt 
of  £30,000.  This  grant  having  been  annulled  by  the 
general  revocation  upon  the  restoration  of  Charles  the 
Second,  a  new  mortgage  of  the  same  kind  was,  in  1661, 
constituted  by  charter  from  the  Crown,  in  fsroor  of 
George  Viscount  Grandison,  as  trustee  for  the  fiunily 
of  Morton ;  and  it  appears  tliat  Alexander  Douglas  of 
Spynie  was  s^pointed  by  Lord  Grandison  to  act  as 
his  commissioner  or  factor.  Although  the  grant  tbns 
made  conferred  no  power  to  alter  or  affect  the  tenure 
of  the  lands  held  by  proprietors  in  Orkney  or  Shetland, 
it  appears  that  Douglas  of  Spynie  had  persuaded  a 
number  of  udal  proprietors,  both  in  Orkney  and  Zet- ' 
land,  to  accept  of  feu-charters  of  their  lands:.  The 
pursuer  understands  that,  in  practice,  these  deedb  hare 
always  been  regarded  as  mere  waste  paper.  Among 
others,  he  prevailed  on  the  ancestor  of  the  pursuer  to 
accept  a  feu-charter  of  his  udal  land  of  Ingsay,  above 
mentioned,  on  the  assuniption  of  its  being  authorised 
by  the  Crown- charter  1661,  in  favour  of  his  consti- 
tuents. The  feu-charter  by  Douglas,  which  has  been 
produced,  is  dated  the  22d  May  1665,  and  is  the  deed 
on  which  the  defenders  found,  as  having  feudalized  the 
subject  in  question. 

In  1669,  the  grant  in  favour  of  Viscount  Grandison, 
with  all  that  had  followed  thereon,  was  reduced  and 
set  aside  as  illegal  and  unconstitutional,  by  a  process  of 
reduction  at  the  instance  of  his  Majesty^s  Advocate, 
when  the  earldom  of  Orkney  was  again  annexed  to  the 
Crown  by  the  Act  of  Parliament  1669)  cap.  13»  which 
narrates  and  ratifies  the  decree  of  reduction.  Subse- 
quently to  these  proceedings,  no  fbrther  attempt  was 
made  to  observe  the  feudid  forms  in  regard  to  the 
lands  now  in  dispute ;  and  the  lamls  were  successive- 
ly taken  up  by  Robert  Spence  the  second,  who  was  the 
son  of  John  Spence,  and  by  Mary  Sfience,  ^  dac^hter 
of  this  Robert,  and  possessed  by  eadi  during  their  re- 
spective lifetimes,  without  any  written  title. 

The  defender,  in  stating  in  veryneariy  similar  terms 
the  nature  of  the  original  right  bv  the  Crown,  and  the 
subsequent  proceedings,  ai^^ed,  with  reference  to 
the  reduction  brought  by  the  Crown  of  the  right  of  the 
family  of  Morton,  (1.)  That  the  reduction  was  solely  in- 
tended for  the  purpose  of  restming  to  the  Crown  the 
earldom,  by  wresting  it  from  the  ikmily  of  Morton. 
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(2.)  It  was  nol  alleged  that  Robert  Spenoe  or  the  vas* 
sal  in  Ingsay  was  made  a  party,  directly  or  indirectly, 
to  the  action.  ^3.)  It  was  not  averred  that  the  above 
feudal  titles  io  iavonr  of  ^pence  were  reduced  or  set 
aside  by  the  above  decreet.  And  (4.)  This  supposi- 
tion was  excluded  by  the  terms  of  the  report,  which 
distinctly  sets  forth  that  the  titles  reduced  were  those 
prior  to  the  dissolution  of  1661  or  1662.  Indeed  it 
was  not  the  intention  of  the  Oown  to  interfere  with 
the  rights  either  of  the  prior  vassals  in  the  earldom,  or 
of  those  who  had  been  made  vassals  during  the  exis- 
tence of  the  right  in  &vour  of  the  family  of  Morton, 
as  was  apfparent  from  the  circumstance  that  the  Crown 
took  no  steps  for  setting  aside  these  rights,  or  resum- 
ing possession  of  the  lands  contained  in  them,  and  still 
clearer  by  the  Act  of  annexation  which  followed  on  the 
above  decreet  That  Act  is  dated  17th  December  1669* 
It  states  the  necessity  or  expediency  of  annexing  the 
isles  of  Orkney  and  Shetland  to  the  Crown,  so  that  the 
inhabitants  should  have  an  immediate  dependence  on 
his  Majesty, — recites  the  prior  grants  to  the  family  of 
Morton,  and  the  above  decreet  of  reduction,  which  is 
stated  ''  to  have  reduced  the  contracts,  dispositions,  in- 
feftments,  acts  of  dissolution,  and  other  rights  ther^n 
mentioned,  made  and  granted  by  his  Majesty  ^nd  his 
royal  father  (in  fiivours  of  the  Earl  of  Morton  and  Lord 
Grandison)  of  the  said  earldom  of  Orkney  and  lordship 
of  Shetland,  with  the  rights  also  therein  mentioned  de- 
pending thereupon."  The  Act  then  ratifies  a  former 
annexation,  and  re-unites  the  said  earldom  to  the  Crown, 
witli  the  whole  lands,  rights  of  property  and  superiority 
therewith  connected,  declaring  that  the  same  should  re- 
main \rith  the  Crown  in  all  time  coming,  and  should 
not  be  given  out  in  fee  or  otherwise,  except  for  the  full 
duty  which  may  be  due  and  payable  by  the  vassals. 
This  Act  contains  no  declaration  or  provision  annulling 
any  of  the  rights  m  charters  which  had  been  obtained 
by  the  vassals  from  the  family  of  Morton  or  Lord 
(rrandison,  the  provisions  being  alone  made  applicable 
to  the  particular  rights  set  aside  by  and  specially  enu- 
merated in  the  prior  decreet  of  reduction.  The  pro- 
cedure in  Parliament  at  the  time  when  the  above  Act 
of  Annexation  was  passed,  made  it  still  more  apparent 
that  the  rights  in  favour  of  the  vassals  were  not  held 
to  be  set  aside  by  the  decreet  of  reduction,  or  actually 
annulled  by  that  Act  of  Annexation.  For  the  record 
boara  that  (Thomson's  fol.  Acts)  '<  this  day  the  Act  of 
Parliament  for  annexing  Orkney  and  Shetland  to  the 
Crown  being  (^ered  to  and  red  in  Parliament,  to  be 
past  therein,  Patrick  Blair  of  Litle  Blair,  commissioner 
to  the  Pariiament  for  the  shire  of  Orkney,  protested  in 
name  of  the  vassals  who  had  gotten  rights  from  the 
Lord  Morton,  Lord  Grandison,  or  any  others  of  the 
lands  in  Orkney  and  Zetland,  without  diminution,  <« 
with  ane  aogmentation  of  the  rentaU,  that  this  annex- 
ation shall  not  prejudge  them  in  the  possessitm  of  their 
lands  and  others,  confirm  to  their  rights  made  to  them 
of  the  same;  and  Sir  Johne  Nisbet  of  Dirletoun,  his 
Matles.  advocaty  in  his  Maties.  name,  protested  in  the 
contrare."  Notwithstanding  of  this  protest^  and  the 
contrary  dechiration  by  the  Lord  Advocate,  no  alter- 
ation seems  to  have  been  made  on  the  Act,  and  it  is 
not  pretended  that  any  subsequent  steps  were  taken  by 
the  Crown  for  setting  aside  either  the  titles  to  the  lands 


of  Ingsay,  or  any  of  the  other  titles  flowing  from  the 
fionily  of  Morton  or  Lord  Grandison.  The  above  par^ 
liamentary  proceeding  is  also  most  nuiterial,  as  explain- 
ing the  possession  of  the  vassals  at  the  time.  It  shows 
that  they  were  then  possessing  in  virtue  of  their  char- 
ters and  infefhnents  from  the  Morton  family — asserts 
the  validity  of  these  as  against  the  Crown — and  con- 
tains a  virtual  intimation  of  their  intention  subsequently 
to  hold  and  possess  their  respective  lands  upon  these 
titles.  .  That  the  vassals  in  question  acted  upon  this  ia 
dear  from  their  subsequent  titles.  There  b  regularly 
recorded  in  the  Particular  Register  of  Sasinesfor  Ork- 
ney and  Shetland  an  instrument  of  sasine  of  the  above 
lands  of  Ingsay  in  favour  of  John  Spence^  son  of  Ro- 
bert, dated  I6th  and  18th  May  1677.  John  Spence 
was  thereby  infeft  in  the  lands  of  Ingsay,  prapriis 
numUnuy  as  well  as  in  the  pendicles  or  mailings  in 
Knareston  and  Corston,  which  evidently  were  just  per- 
tinents of  Ingsay.  The  defenders  averred,  in  law,  that 
it  must  be  presumed  that  John  Spence  and  his  succes- 
sors continued  to  possess  the  whole  of  the  lands  in  vir- 
tue of  the  above  feudal  titles,  seeing  that  they  formed 
the  title  of  acquisition,  and  conunencement  of  the  oo- 
cupation. 
At  advising. 

Lord  Mackemie. — I  am  inclined  to  think  the  lands  are  still 
udal.  On  the  reduction  of  Lord  Morton's  right,  could  the 
Crown  have  come  in  for  these  lands,  which  once  were  udal  ? 
I  don't  think  so ;  and  I  don't  see  any  competent  authority  by 
which  they  were  feudalized. 

Lord  Gilliet There  is  no  doubt  these  lands  wereoaoe  udal ; 

and  the  question  at  present,  and  first,  is,  whether  they  were  ever 
feudalized  ?  For  my  part,  I  should  think  it  very  doubtful  that 
a  party,  whose  power  was  resolved  by  the  Crown,  could  ever 
have  had  a  right  to  feudalize.  1  am  (^  opiaion  the  lands  never 
were  properly  feudalized. 

Lord  President There  is  an  expression  made  use  of  in  the 

charter  by  Spynie  to  John  Spence,  conveying  over  the  lands  of 
Ing^say,  by  which  the  lands  are  called  "  the  haill  fourpeuny 
King's  land."  Nothing  can  be  founded  on  that.  It  means 
King's  land,  in  opposition  to  bishop's  land.  I  don't  tfaiiik  the 
lands  were  ever  properly  feudalized. 

Lord  Balgray  concurred,  and  the  Court 

**  find  that  the  lands  in  question  never  were  legitimately  feu- 
dalized, and  now  remain  udal :  and  remit  to  the  Lord  Or^nary 
to  proceed  further  in  the  oaote  as  shall  be  just,  reserving  all 
questions  of  expenses." 

Lord  Ordinary,  Cockbum. — Act,  Rutherfurd,  Pyper;  Peter 
Crooks,  W.S.,  Agent — Ah,  Dean  of  Faculty  (Hope),  G.  G. 
Bell;  Robert  Urquhart,  S.S.C,  Agent S.  C7erA.—.[G.D. F.j 


\wh  MJeccnhtT  183o. 

FiasT  Division. — (G.D.F.) 

No.  94. — Jamss  Ruessu,  amd  Ma.ndatokt,  Pwn 
V.  Anbsew  Cbichtoit,  Defender* 

Process — Patent,  Infringement  of —  Question  raised,  whether,  in 
an  action  of  declarator  and  damages,  for  infiingamtnt  of  a 
patent  right,  it  was  competent  for  die  Vouri  to  grant  marrami 
to  a  pursuer  to  inspect  the  work  of  the  party  alleged  to  be  in- 
fringing  the  patent  right,  on  the  ground  that  it  was  essential 
to  justice  that  the  process  employed  by  the  alleged  infringer 
should  be  inoestigated,  m  order  to  he  detailed  to  ike  jwry, 
in  respect  that  &e  jury  could  net  competently  determine  vU 
question  by  a  mere  inepeetum  of  the  mani^actured  artielea^ 

The  pursuer  invented  certain  improvements  in  the 
manufacture  of  tub^s  for  gas  and  other  purposes,  and 
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secured  the  same  by  letters  patent.  He  brought  this 
action  of  declarator  against  the  defender,  averring  that 
he  made  use  of  this  patent  process  in  a  similar  manu- 
facture, and  subsuming  that  he  was  liable  in  damages 
for  violating  the  patent  right.  These  averments  were 
denied  by  the  defender ;  but  before  the  case  was  re- 
mitted to  the  jury  roll,  the  pursuer  craved  the  Lord  Ordi- 
nary to  grant  a  warrant,  and  allow  persons  of  skill  in  such 
matters  to  inspect  the  defender's  works,  stating  as  a 
reason,  that  before  the  case  should  be  setit  to  a  jury,  it 
was  essentially  necessary,  for  the  ends  of  justice,  to 
the  patentee,  that  he  should  be  furnished,  by  an  inspec- 
tion of  the  works,  with  complete  information  as  to  the 
mode  of  manufacture  adopted  by  the  defender,  to  be 
laid  before  the  jury,  as  no  jury  could,  by  merely  in- 
specting the  articles  in  question  manufactured  by  the 
present  defender,  determine  whether  there  was  any  in- 
fringement of  the  patent.  The  Lord  Ordinary  reported 
the  case  to  the  Court. 

The  Court  ordered  minutes  of  debate  on  this  novel 
point. 

Lord  Ordinary t  Fullerton Act.  Dean  of  Faculty  (Hope), 

Wbigham ;  John  Macandrew,  S.S.C.,  Agent -Alt,  Rutfaerfurd, 

G.  G.  Bell;  Fisher  and  Duncan,  S.S.C.,  Agents D.,  Clerk 

[G.D.F.] 


I6th  December  1836. 
Second  Division (J.D.M.) 

No.  95. — Alexander  Pearson,  W.S.,  Surviving 
Trustee  of  the  late  Alexander  Porterfield^  Raiser. 

Alexander  Pearson,  W.S.,  arid  William  Rorert- 
80N,  Jun,^  W.S.,  Trustees  of  the  late  Mrs  Christian 
Fothringhamj  Claimants, 

Mrs  Jane  Milliken  or  Rynd  and  Husband,  Claim- 
ants. 

Alexander  Pearson,  W.S.,  Surviving  Trustee  of  the 
late  Captain  BUgh  and  of  Mrs  Bligh^  now  Mrs 
WeUesley,  Claimant. 

Alexander  Pearson,  W.S.,  Surviving  Trustee  of 
Captain  and  Mrs  Shepheard^  Claimant. 

Mrs  Ann  Porterfield  or  Paterson  and  Husband, 
Claimants. 

J.  A.  Casamajor,  for  Himself  and  Children^  Claim- 
ant. 

Clause — Destination — Vesting — Implied  Intention — I.  Where  a 
testator  directed  the  capital  sums  set  apart  for  answering  certain 
annuities  to  be  paid  to  seven  individuals- named,  **  and  the  sur- 
vivors  or  survivor  of  them"  share  and  share  alike — Held,  in 
the  circumstances  of  the  case,  that  the  shares  of  two  of  these 
individuals  were  not  vested  in  them,  so  as  to  be  carried'by  their 
settlements,  although  they  survived  the  testator,  they  having 
predeceased  the  annuitant.  2.  Circumstances  in  which  it  was 
held,  that  the  full  amount  of  the  annuities  was  due,  without 
any  deductionfor  the  interest  of  certain  special  legacies. 

The  late  Alexander  Porterfield  of  Porterfield,  exe- 
cuted in  April  1810,  a  general  trust-disposition  and 
settlement  in  favour  of  the  raiser,  and  of  the  late  Mr 
Frederick  Fothringham,  of  all  his  property,  heritable 
and  moveable,  for  the  purposes  following,  inter  alic^ 
Thirdly^  To  make  payment  of  a  legacy  of  £600  to  his 
sister,  Mrs  Camilla  Porterfield  or  Alexander,  wife  of 
Boyd  Alexander,  Esq.  of  Southbar.  Fourthly^  To  pay 
the  following  annuities  to  his  sisters  after  named,  dur- 


ing their  respective  lives :  viz.  to  Mrs  Christian  Por- 
terfield or  Fothringham,  an  annuity  of  £400 ;  to  Mrs 
Ann  Porterfield  or  Paterson,  wif&  of  Lieutenant- Colo- 
nel Thomas  Paterson,  a  like  annuity  of  £400 ;  to  Mrs 
Margaret  Porterfield  or  Buchanan,  an  annuity  of  £200, 
in  addition  to  the  annuity  already  settled  on  her :  which 
annuities  were  directed  to  be  paid  half  yearly,  com- 
mencing payment  thereof  at  the  second  term  of  Whit- 
sunday or  Martinmas  which  should  happen  after  his 
death,  for  the  year  preceding  such  first  term  of  pay- 
ment.   Fifthly^ 

"  In  the  event  of  there  being  any  of  the  proceeds  of  my  said 
funds  and  estate  remaining,  after  setting  apart  capital  sums  suf- 
ficient to  yield  the  three  annuities  of  £400,  £400,  and  £200 
as  above  specified,  then  I  hereby  direct  ray  said  trustees  or  tnis> 
tee  to  pay  such  surplus,  together  with  the  capital  sums  so  to  be 
set  apart  for  answering  the  foresaid  annuities,  as  and  when  such 
capi^  sums  become  tangible  by.  the  deaths  of  the  said  annui- 
tants respectively,  or,  in  the  event  of  there  being  no  surplus, 
then  the  capital  sums,  whatever  their  amount  may  be,  so  to  be 
vested  and  laid  out  as  aforesaid,  as  and  when  such  capital  sums 
shall  become  tangible  as  aforesaid,  to  and  among  Mary  Pater- 
son, Helen  Paterson,  Alexander  Paterson,  and  Mary-Ann  Pa- 
terson, all  children  procreated  of  the  marriage  between  the  said 
Lieutenant- Colonel  Thomas  Paterson,  and  Mrs  Ann  Porter- 
field, or  Paterson,  Buchanan,  Buchan- 
an, and.  Buchanan,  all  daughters  of  the  said  Mrs 
Margaret  Porterfield  or  Buchanan,  equally  among  the  said  Mary, 
Helen,  Alexander,  and  Mary-Ann  Patersons,  ,  * 
,  and  Buchanans,  share  and  share  alike, 
and  the  survivors  or  survivor  of  them,  and  that  at  the  first  term 
of  Whitsunday  or  Martinmas,  after  their  respectively  attaining 
majority  or  being  married,  whichever  of  these  events  shall  first 
happen  (under  the  declaration,  however,  after-mentioned),  or 
as  soon  after  the  first  of  said  events  as  the  said  capital  sums  so 
to  be  set  apart  for  answering  the  foresaid  annuities  shall  become 
tangible,  by  and  through  the  deaths  of  the  said  several  annui- 
tants respectively ;  hereby  declaring,  that  until  such  several 
shares  become  payable,  the  interest  or  dividends  of  each  share 
shall  be  payable  to  the  above-named  persons  respectively,  for 
their  maintenance  and  education ;  but  I  hereby  give  fidl  power 
to  my  said  trustees  or  trustee,  to  advance  the  whole  or  any  part 
of  the  principal  sum  &lling  to  the  share  of  the  said  Alexander 
Paterson,  if  they  or  he  shall  judge  it  necessary  for  his  outfit  or 
establishment  in  the  world ;  hereby  further  declaring,  that  in 
the  event  of  the  deaths  of  any  one  or  more  of  the  said  Mary, 
Helen,  Alexander,  and  Mary- Ann  Patersons,  or  , 
,  and  Buchanans,  before  the  term 
of  payment  (one  or  more,  as  the  case  may  h«,)  of  their  shares 
as  aforesaid,  but  that  such  deceasers  shall  leave  lawful  iasue  of 
their  bodies  in  life,  and  which  issue  shall  be  in  life  at  the  time 
their  father  or  mother  would  have  been  entitied  to  have  re- 
ceived payment  of  their  shares  had  they  survived,  the  slfKre  of 
such  deceasing  parent  shall  belong  to,  and  be  paid  to  and  among 
their  issue  respectively,  and  that  at  the  periods  at  which  such 
deceasing  parents  would  haVe  received  the  same  had  they  been 
in  life.  But  farther,  it  is  hereby  expressly  provided  and  declared, 
and  I  do  hereby  direct  and  appoint  my  said  trustees  or  trustee 
to  regulate  themselves  accordingly,  that  it  shall  be  completely 
in  the  power  of  my  said  trustees  or  trustee,  if  they  or  he  shall 
think  it  proper  so  to  do,  to  settie  and  secure  the  shares  fiUling 
to  all,  or  any  one  or  more,  of  the  said  Mary,  Helen,  and  Mary- 
Ann  Patersons,  and                       ,                       ,  and 

Buchanans,  so  as  all,  or  any  one  or  more  of  them,  shall 
only  be  entitied  to  draw  the  interest  or  dividends  of  their  re- 
spective shares  during  their  several  lives,  and  the  capitals  of 
their  shares  shall,  in  this  case,  fidl  and  descend  to  their  respec- 
tive heirs,  executors,  or  assignees.*' 

SixMyy  The  trustees  were  directed,  in  the  event  of 
the  residue  of  his  funds  and  estate,  after  payment  and 
fulfilment  of  debts  and  obligations,  and  of  the  legacy 
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of  £500  to  Mrs  Alexander,  amounting  to  upwards  of 
£15,000,  to  pay  out  of  such  residue  the  sum  of  £1000 
to  each  of  George  and  Thomas  Patersons^  sons  of  the 
said  Lieutenant- Colonel  Thomas  Paterson.  But  if 
such  residue  should  be  under  £15,000,  and  not  less 
than  £8000,  these  two  legacies  were  to  be  reduced  to 
£500  each ;  while,  if  the  said  residue  should  not  amount 
to  £8000,  the  said  George  and  Thomas  Patersons  were 
not  to  be  entitled  to  receive  any  legacies  at  alL  These 
legacies  were  to  be  payable  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  the  testator's  death,  and  to 
bear  interest  from  the  said  term  of  payment  till  paid. 

Alexander  Porterfield  died  in  May  1815.  He  was 
survived  by  his  sisters,  Mrs  Fothringham  and  Mrs  Pa- 
terson, but  not  by  Mrs  Buchanan.  He  Was  also  pre- 
deceased by  two  of  the  residuary  legatees  mentioned 
in  the  trust-disposition,  of  the  name  of  Buchanan,  with- 
out issue  of  their  bodies ;  and  he  was  survived  by  the 
other  five,  viz.  by  Mary  Paterson,  afterwards  Mrs 
Casamsyor ;  by  Helen  Paterson,  afterwards  Mrs  Bltgh, 
and  now  Mrs  Wellesley ;  by  Alexander  Paterson ;  by 
Mary- Ann  Paterson,  afterwards  Mrs  Shepheard ;  and 
by  Jane  Buchanan,  afterwards  Mrs  Rynd. 

The  free  residue  of  Mr  Porterfield's  estate  exceeded 
£15,000,  but  the  payment  of  the  annuities  to  the  two 
surviving  sisters,  exhausted  the  whole  annual  income 
of  it. 

Mrs  Fothringham  died  in  March  1834,  having  been 
predeceased  by  Alexander  Paterson  and  Mrs  Casama^ 
jor.  Alexander  Paterson  had  attained  majority  before 
his  death,  and  executed  a  general  settlement  of  all  his 
property  in  favour  of  Mrs  Fothringham.  Mrs  Casa- 
inajor  executed  a  similar  settlement  in  favour  of  her 
husband,  and  left  three  children  in  minority. 

On  Mrs  Fothringham's  d^ath,  the  raiser  brought  an 
action  of  multiplepoinding  and  exoneration,  for  the 
purpose  of  having  various  questions  which  had  arisen 
under  the  settlement  determined,  and  the  trust  wound 
up.  In  this  action  claims  were  given  in  for  tlie  seve- 
ral parties  above  mentioned.  It  is  unnecessary  to  enter 
into  the  details  of  these  claims,  as  the  essential  circum- 
stances and  successful  argument  are  detailed  in  the 
interlocutor  and  note  of  the  Lord  Ordinary,  quoted 
below.  It  may  be  suflScient  to  mention,  that  the  two 
principal  questions  which  arose  on  the  construction  of 
the  settlement  were :  1.  Whether  the  legacies  of  Alex- 
ander Baterson  and  Mrs  Casamajor  were  vested  in 
them  by  their  survivance  of  the  testator,  and  Alexan- 
der Paterson's  attaining  majority,  and  Mrs  Casamajor's 
marriage,  so  as  to  be  carried  by  their  respective  settle- 
ments ?  and,  2.  Whether  the  annuities  payable  to  the 
testator^s  sisters  were  liable  to  any  deduction  on  ac- 
count of  the  interest  of  the  special  legacies  to  George 
and  Thomas  Paterson  ? 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor and  note : 


«« 


Sd  June  1636. — The  Lord  Ordinary  having  considered  the 
closed  record,  and  heard  parties*  procurators  thereon,  and  made 
aviiandam :  Finds,  Prima,  That  as  the  trust-deed,  in  the  fourth 
article  of  the  purposes  thereof,  expressly  ordains  the  trustees  to 
pay  the  annuities  thereby  provided  to  the  three  parties  named, 
commencing  the  first  payment  at  the  second  term  of  Whitsun- 
day or  Martinmas  after  the  testator's  death ;  and  as  the  only 
event  provided  for,  whereby  the  amount  of  those  annuities  was 


to  be  diminished,  is  expressly  the  event,  that  after  payment  of 
the  testator*8  debts  and  obligations,  the  expenses  of  the  trust, 
and  one  legacy  of  £500  to  Mrs  Alexander,  *  the  residue  of  the 
proceeds  of  my  funds  and  estate  shall  not  be  sufficient  for  yield- 
ing the  foresaid  annuities  hereby  settled  on  my  foresaid  sisters,' 
the  said  annuitants  were  entitled  to  receive,  and  the  trustees 
were  bound  to  pay,  the  full  annuities  so  provided  to  them  dur- 
ing their  lives  respectively,  so  fitr  as  the  residue,  after  those 
deductions,  were  sufficient  for  the  purpose;  and  finds  that  their 
claim  to  such  annuities  cannot  be  diminished  or  affected  by  the 
subsequent  provision  of  the  two  legacies  to  George  and  Thomas 
Patersons,  by  the  sixth  purpose  of  the  said  trust,  or  by  the  in- 
terests accruing  on  those  provisions :  Finds,  Secundo,  That  the 
annuitants  were  entitled  to  a  fiill  year's  annuity  at  the  second 
term  after  the  testator's  death,  it  being  expressly  provided  that 
the  annuides  shall  then  be  piud  '  for  the  year  preceding  such 
term  of  payment:'  Finds,  Tertio,  That  it  has  been  sufficiently 
proved,  and  is  now  admitted,  that  Alexander  Paterson,  to  whom 
a  share  of  the  residue  of  the  estate  was  provided,  survived  the 
years  of  majority ;  and  finds  that  Mary  Paterson,  another  of  the 
residuary  legatees,  was  married  to  the  claimant,  James  Archibald 
Casamajor,  many  years  ago ;  but  finds  it  admitted,  that  both 
these  parties  predeceased  Mrs  Fothringham,  the  annuitant, 
who  died  on  the  3 1st  March  1834:  Finds,  Quarto,  That  the 
shares  of  the  residue  of  the  estate,  so  far  as  the  same  consisted 
of  capital  sums  set  apart  for  answering  the  said  annuities,  pro- 
vided to  the  said  Mary  and  Alexander  Patersons,  by  the  fifth 
article  of  the  purposes  declared,  whereby  the  said  residue  was 
appointed  to  be  paid  to  the  seven  individuals  therein  named, 
share  and  share  alike,  '  and  the  survivors  or  survivor  of  them,' 
under  the  conditions  farther  therein  expressed,  were  not  so 
vested  in  the  said  Mary  and  Alexander  Patersons,  as  to  enable 
them  effectually  to  dispose  thereof:  Finds  that  the  children 
of  the  said  Mary  Paterson,  who  were  in  life  at  the  death  of  Mrs 
Fothringham,  are  entitled,  as  conditional  institutes,  to  succeed 
to  the  share  appointed  in  the  first  instance  to  be  paid  to  her, 
according  to  the  express  provision  to  that  effect ;  and  finds,  that 
in  the  event  which  has  occurred,  the  share  provided  to  Alex- 
ander Paterson  must  fall  to  the  *  survivors'  of  the  sev^'U  legatees 
named,  who  were  in  life  at  Mrs  Fothringham's  death,  together 
with  the  children  of  Mary  Paterson,  surviving,  to  the  extent  of 
one  pordon  thereof,  in  the  place  of  Mary  Paterson  herself,  as 
conditional  institutes :  Therefore,  ranks  and  prefers  the  claim- 
ants, the  trustees  of  Mrs  Fothringham,  in  terms  of  the  first 
article  of  their  claim,  reserving  all  questions  as  to  the  amoimt 
of  such  arrears  of  annuities ;  but  repels  the  second  claim  made 
for  them  :  Ranks  and  prefers  the  claimant  Mr  Casamajor,  as 
administrator-in-law  for  his  children,  Jane,  Mary  and  Elizabeth, 
and  their  attorney  and  mandatories,  in  terms  of  the  second  al- 
ternative in  the  second  article  of  his  daim ;  but  repels  the  daim 
made  in  his  own  right ;  and  in  respect  that  the  claim  made  to  a 
share  of  the  legacy  left  to  Gkorge  Paterson  was  abandoned  at 
the  debate,  as  it  had  become  known  since  the  record  was  made 
up  that  George  Paterson  had  left  a  deed  of  settlement,  repels 
the  first  article  of  Mr  Casamajor 's  claim :  Ranks  and  prefers  tile 
claimant,  Mrs  Rynd,  according  to  the  second  article  of  her  daim, 
but  supersedes  consideration  of  her  first  claim,  with  reference  to 
the  Lord  Ordinary's  interlocutor  of  the  24th  March  last :  Ranks 
and  prefers  Mr  Alexander  Pearson  as  trustee  under  the  marriage- 
setUement  of  Mrs  Helen  Paterson  or  Bligh,  in  terms  of  his  claim : 
Ranks  and  prefers  Mr  Pearson  in  like  manner,  as  trustee  in  the 
marriage-settlement  of  Mrs  Ann  Paterson  or  Shepheard,  in  terms 
of  his  daim :  Ranks  and  prefers  the  claimant,  Mrs  Ann  Porter- 
field  or  Paterson,  and  her  husband  and  mandatories,  in  terms  of 
her  daim ;  reserving  all  questions  as  to  the  amount  of  such 
arrears  of  annuities ;  finds  no  expenses  due  to  any  party ;  and 
appoints  the  cause  to  be  enrolled,  in  order  that  the  points  re- 
maining for  consideration  may  be  disposed  of,  and  the  multiple- 
poinding finally  extricated,  on  the  prindples  of  this  interlocutor. 
'*  Note. — This  cause  is  certainly  one  of  great  difficulty,  in 
two  points,  but  especially  in  that  which  stands  fourth  in  the 
findings  of  the  above  interlocutor.  The  first  point  presents  a 
considerable  perplexity,  by  the  apparent  contradiction  between 
the  fourth  and  sixfA  heads  of  the  trust  purposes.    But  after 
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muck  eoiitidention»  tbe  Lord  Ordinary  is  of  omnion,  tkst  Uid 
provinon  of  the  uiDuitiet  must  take  eSkct  according  to  its  tenos^ 
which  are  quite  dear,  unambigvous,  and  unqualified,  except  by  the 
daoses  of  that  provision  itself.  The  sixth  provision  of  the  con- 
ditional legacies  to  George  and  Thomas  Petersons,  however  it 
may  seem  to  interfere  Mrith  the  investment  of  the  funds  for  se- 
curing the  annuities,  contains  no  declaration  that  the  annuities 
shall  be  at  all  diminished  on  account  of  those  legacies.  Al- 
though, therefore,  it  may  be  difficult  to  explain  under  what  views 
it  was  that  the  testator  regulated  those  legacies  by  the  amounts 
of  residue  stated,  the  Lord  Ordinary  is  satisfied  that  there  is  no 
such  distinct  expression  of  will  to  slter  or  restrain  the  provision 
of  the  annuities,  as  can  be  ludd  legally  to  pioduce  that  effect. 
The  ultimate  question  here  is  not  at  ail  between  the  annuitants 
and  the  legatees,  George  and  Thomas^  but  solely  between  the 
residuary  legatees  and  the  annuitants.  There  is  no  doubt  that 
the  speioal  legades  must  be  paid,  because  the  free  residue  did 
exceed  £15,000,  and  they  must,  of  course,  bear  interest  from 
the  term  <^  payment.  The  real  question  is,  whether  the  in- 
terest of  those  legacies  is  to  be  held  as  a  burden  diminishing  the 
annuities,  or  as  a  burden  diminishing  the  ultimate  residue  to 
remain  for  the  residuary  legatees.  The  Lord  Ordinary  is  of 
opinion,  that  neither  by  the  terms  of  the  deed,  nor  by  any  pre- 
sumption as  to  the  probable  intention  of  the  testator,  can  it  be 
held,  that  the  burden  was  meant  to  affect  the  annuities  which 
were  made  a  primary  purpose  of  the  trust.  It  is  entirely  a  ques- 
tion of  intention.  But  the  provision  of  the  annuities  being  the 
first  in  order,  and  from  its  nature,  presumed  to  be  of  first  im- 
portaaee  in  the  testator's  mind,  and  the  words  being  dear,  the 
Lord  Ordinary  thinks  that  nothing  but  the  most  express  words 
in  a  latter  part  of  the  deed,  could  be  held  to  take  away  a  right 
so  explicitly  given.  There  seems  to  be  no  doubt  on  Uie  point 
which  staiids  second  in  the  interlocutor,  that  the  annuitants 
were  entitled  to  a  full  year's  annuity  at  the  second  term  after 
the  testator's  death.  It  is  much  the  same  as  if  he  had  ordered 
a  half-year's  annuity  to  be  paid  at  the  first  term  after  his  death. 
The  point  seemed  to  be  conceded.  The  third  finding  merely 
comprehends  certain  points  of  Act,  necessary  for  raising  the 
fiourth  question.  But  it  was  certainly  admitted  in  the  debate, 
that  the  fact  of  Alexander  Paterson  having  survived  majority 
was  sufficiently  proved.  That  fowth  question  is  the  great 
difficulty  in  the  case.  It  is  purely  a  question  of  intention. 
Some  aid  amy,  indeed,  be  obtained  from  the  dedded  cases.  But 
when  they  have  been  all  considered,  it  still  becomes  necessary  to 
retimi  to  the  deed  itself,  and  to  weigh  every  word  of  the  re- 
markable dauses  in  this  destixmtion  o£  the  residue  of  the  estate. 
If  there  had  been  a  surplus  after  securing  the  annuities,  there  is 
no  doubt  that  it  most  Imvc  become  payable  to  each  of  the  ao- 
muiaHm  legatees  who  survived  the  testator,  if  they  also  attained 
maniage  or  majority.  But  though  this  drcumstanoe  creates  a 
peealiarity  ia  this  trust,  if  the  shares  of  the  capital  sums  invested 
for  the  ammitiea  muat  be  dealt  with  in  a  different  manner,  it 
does  not  appear  to  the  Lord  Ordinary  that  it  goes  a  great  way 
to  solve  the  qnestion  here  in  controversy.  The  case  of  a  aur- 
pkn  is  a  way  simple  case;  and  it  could  searcdy  eorae  to  any 
other  result,  unless  it  were  snpposable  that  it  might  be  a  ques- 
tion, whether  even  marriage  or  mqority  was  necessary  to  vest  the 
right  ?  But  while  the  terms  of  th^  deed  would  probably  exdude 
this  last  eoMtraction,  the  question  as  to  the  capital  sums  whidi 
were  to  be  locked  up  evidently  stands  on  a  separate  footing,  in 
so  fiv  as  a  separate  aad  independent  quality  or  eondition  neces- 
Miily  came  to  be  added  to  .the  other  auspenaive  dedaratioos. 
The  trustees  are  appointed  to  pay  that  part  of  the  reridue,  '  as 
and  when  such  capital  sum  become  tangible  by  the  deaths  of 
the  said  annuitants  respectivdy.*  This  means  tangible  to  the 
trasteea:  When  that  event  happena,  they  are  to  pay  to  the  in- 
dividnals  named,  *  and  the  survivors  or  survivor  of  them.' 
Survivors  of  what  ?  If  the  deed  had  gone  no  fitfther,  the  words 
nrast  diher  have  meant  survivors  of  the  testator,  or  survivors 
of  the  event  before  mentioned.  The  subsequent  clauses  will 
not  admit  of  the  first  construction ;  and  it  seems  but  reasonable 
to  suppoae,  that  at  least '  survivors'  of  the  ovent  was  iaduded 
in  the  expression.  But  die  dause  goes  on  to  fix  the  terms  of 
paysMBt,  wfaick  are  ikt  first  tenn  after  minority  or  marriage. 


*  or  as  soon  affcer  the  first  of  the  said  events  as  the  capital  sums 
shall  become  tangible'  by  the  deaths  of  the  annuitants  respecv 
tively.  Here  it  is  distinctly  contemplated|  that  the  parties  might 
be  married  or  of  age.  while  jet  the  shares  could  not  be  paid  to 
them,  the  funds  not  being  tangiUe.  This  last  event,  therefore, 
is  a  separate  and  necessary  term  or  condition  of  the  payment ; 
and  if  it  must  be  granted  that  the  provision  in  fovour  of  the 
survivors  is  a  conditional  institution,  with  reference  to  the  terms 
of  marriage  or  minority,  it  is  very  difficult  indeed  to  say,  that  it 
is  not  so  in  respect  of  the  term  before  which  no  payment  could 
be  made  to  any  one.  The  two  clauses  which  follow,  allowing 
the  interests  or  dividends  to  be  applied  for  the  maintenance 
and  education  of  the  legatees  until  the  shares  become  payaUe, 
and  empowering  the  trustees  to  advance  part  of  the  piindpal  sum 
to  Alexander  Paterson,  if  tbey  should  think  it  necessary,  evident- 
ly have  reference  to  this  state  of  the  case,  that  the  funds  had  be- 
come tangible  by  the  death  of  the  annuitants,  while  yet  some  of 
the  legatees  were  neither  married  nor  of  age ;  for  it  cannot  be  sup- 
posed that  the  trustees  could  exercise  such  a  povrur,  while  the 
funds  stood  wholly  invested,  and  required  for  the  annnitieSb 
However  useful  in  aigument,  therefore,  these  clauses  might 
have  been,  if  tha  question  were,  whether  there  could  be  a  vest- 
ing before  marriage  or  minority,  they  evidently  do  not  apply  to 
the  event  of  the  funds  cuntinuing  locked  up.  And  this  leads 
inevitably  to  the  inference,  that  the  provision  to  the  '  survivors' 
had  a  much  more  direct  reference  to  the  fact  of  the  legatees  be- 
ing survivors  of  the  one  event  essential  to  the  payment,  than  to 
the  terms  of  mari  iage  or  majority,  afterwards  mentioned.  But 
the  clause  which  appears  to  the  Lord  Ordinary  to  be  of  naost  im- 
portance, in  connection  with  the  provision  to  '  surrivors,'  is 
that  which  declares,  that  in  the  event  of  the  deaths  of  any 
of  the  individuals  *  before  the  term  of  payment  (one  or  mme, 
as  the  case  may  be,)  of  thdr  shares  as  aforesaid,  but  that  such 
deceasers  shall  leave  lawful  issue  of  their  bo£es  in  life,  and 
which  issue  shall  be  in  life  at  the  time  their  fiither  or  mother 
woold  have  been  entitled  to  have  recdved  iwyment  of  their 
shares,  had  they  survived,'  the  share  shall  belong,  and  be  paid 
to  such  issue,  *  and  that  at  the  periods  at  Which  such  deceasing 
parents  would  have  received  the  same,  had  they  been  in  life.' 
It  is  impossible  to  doubt,  that  in  this  dause  the  testator  had  in 
view  all  the  events  on  which  the  payment  was  suspended,  and 
specially  the  decease  of  the  annuitanta.  The  worda  *  one  or 
laore,'  in  the  way  they  are  placed,  are  very  singular,  and  really 
must  relate  to  the  successive-  contingmdes  in  the  deaths  of  the 
annuitants.  What  is  the  substance  of  the  provision  ?  The  effect 
of  it  will  be  best  tried  by  looking  to  the  case  of  Mary  Pateison. 
The  clause  necessarily  supposes  marriage ;  so  that  that  term  of 
payment  was  necessarily  past.  Yet  it  is  provided,  that  in  tim 
event  of  any  of  the  parties  dying  '  before  the  term  of  paymcat,* 
('  <m€  or  more'),  leaving  issue,  which  shall  be  in  lifo  at  the  time 
when  their  father  or  mother  would  have  been  entitled  to  receive 
payment,  '  had  they  survived,'  the  share  shall  belong,  and  be 
paid  to  such  issue.  The  party  being  married,  and  leaving  issue 
in  life,  even  that  issue  shall  not  take,  unless  k  be  in  lifo  at  the 
still  postponed  term  at  which  the  parents,  if  aurtivii^  would 
have  been  entitled  to  pigment.  Then,  who  is  to  take  if  the 
isaue  survived  the  parent,  but  was  not  in  lifo  YfimBi  the  money 
vras  payable  ?  Plainly,  not  the  parent  who  had  predeceaaed  the 
child,  nor  any  one  in  that  parent's  right ;  and  not  the  child's 
heir,  seeing  that  it  never  was  within  the  condition  of  die  destina- 
tion, not  baring  been  in  life  at  the  period  fixed.  In  tiie  ease 
supposed,  the  share  muat  evideady  go  to  the  '  sunrivon*  of  the 
other  legatees.  But  take  it  in  another  w»y.  Mary  Ptteraon 
dies»  her  children  surrivv,  and  are  in  lifo  when  lira  Fothrtng- 
ham's  annuity  ceases,  Are  they  not  conditional  inatitutes? 
The  very  case  stated  is,  that  they  were  in  life  at  the  time  when 
Mary  would  have  been  entitled  to  recdve  pagrnent  if  ahe  had 
survived ;  in  which  it  is  implied,  that  as  ^  did  not  aurrive, 
she  never  was  entitied  to  receive  payment,  and  that  it  is  in  their 
own  right  as  conditional  institutes,  and  not  asauhstitutes  throu^ 
her,  that  the  children  are  entitled  to  take  the  share^  and  exdude 
the  other  survivors.  The  Lord  Ordinary  nuiat  oonfoas,  that  he 
sees  no  other  way  in  which  the  dause  can  ha  reasooably  con- 
strued.   It  distinctly  explaias  the  nMuic^of '  iwrifwif**  «a  the 
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yiwqiii  dMit,  M  teniera  it  impdwiUe  to  Buppote  liiat  tbe 
testator  considered  the  sImk  m  already  Tested  in  the  narried 
legatee,  so  as  to  enable  him  or  her  to  defeat  the  right  of  the 
children.  But,  if  the  share  was  not  vested  in  Mary  Paterson, 
so  as  to  enable  her  to  exdude  her  own  children,  neither  could 
it  be  vested  either  in  her,  or  in  Alexander  Paterson,  to  the 
effiect  of  «z€liidi]ig,  by  deed,  the  conditional  institutioB  of  the 
other  legatees  surviving,  in  the  more  general  case  of  the  party 
dying  before  the  ca{tttal  sums  were  tangible,  and  leanng  no 
iasae.  The  clause  seems  to  demonstrate,  that  in  the  estimation 
of  the  testator,  the  term  of  payment  to  which  the  surviv- 
ance  peculiarly  referred,  was  the  period  when  the  capital 
sums  aoight  sacoessively  be  set  free ;  and,  therefore,  the  Lord 
Ordinary  is,  on  the  whole,  of  opinion,  that  it  is  impossiUe 
to  hold  that  there  was  any  vested  right  to  render  a  con- 
veyance cfleetual  by  a  party  who  did  not  survive  diat  term. 
It  Bisl  neceesarily  frilow,  from  the  view  above  taken  of  the 
clause  as  to  the  case  of  a  legatee  dying,  but  leaving  issue,  that 
sach  iaaae  mast  be  considered  as  in  the  same  i^aoe  in  which  the 
parent,  if  surviving,  w«)uld  have  been,  and  so  entitled,  as  one 
survivor,  to  a  share  of  the  legacy  fiiUen  by  the  death  of  Alex- 
ander Paterson.  The  Lord  Ordinary  will  not  enter  minutely 
into  the  cases  dted.  The  late  case  of  Marjoribanks  v.  Aikman, 
18lh  Febmary  1836,  was  much  relied  on.  That  was  itself  a 
very  difficult  case.  The  Lord  Ordinary  would  have  concurred 
in  the  judgment,  though  he  must  also  have  agreed  with  the 
Oourt,  in  not  adopting  the  test  for  such  cases  laid  down  in  the 
note  of  the  Lord  Ordinary  in  that  case.  Bat  the  present  is  a 
&r  more  special  case,  in  which,  however  natural  the  leaning 
may  be  in  nvour  of  the  vesting  of  truch  a  legacy,  he  finds  him- 
self oonstraiBed,  by  what  he  thmks  the  evident  intention  of  the 
testator,  to  hold  that  the  right  was  not  vested.  The  case  of 
Smith  p.  Leitch  is  a  very  important  case,  though  the  report  of  it 
in  the  House  of  Lords  is  not  quite  satisfiictory.  But  ^e  judg- 
ment in  that  case  would  have  been  the  other  way,  if  it  had  not 
been  for  the  marked  change  in  the  form  of  expression  in  the 
destiiurtion  to  Andrew  Lcatch,  from  that  which  had  been  used 
in  all  the  previous  Iffundies  of  the  descination,  and  the  emisnon 
in  his  case  of  the  material  words  which  distinctly  qualified  the 
right  given  in  the  others.  The  only  other  case  to  which  the 
Lord  Ordinary  will  refer  (thoi^h  a  great  many  were  quoted 
to  him),  is,  that  of  Wallace  v.  Wallace,  2dth  Januaiy  1827. 
He  certain^  thinks  that  case  of  great  importance,  and  it  seems 
to  him,  when  carefully  considered,  to  afford  a  mife  guide  for  the 
decision  of  this  cnMe.  Thete  were  t^vo  points  in  it ;  and  the 
parties  wiio  maintain  the  vested  right,  naturally  refer  to  that 
which  is  reported  aeeond  m  order,  bs  the  most  important.  That 
related  to  a  simple  legacy  to  Alexander  Wallace ;  the  deed  pro- 
viding, that  on  the  death  of  the  longest  liver  of  the  testator  and 
his  wl^e,  the  trustees  riiould  pay  that  legacy  to  him.  There 
was  no  ulterior  desttination  over  or  ulterior;  and  the  simple 
qoeadon  was,  whether  that  legacy  had  lapsed  by  Alexander 
Wallace  predeoeasing  Mrs  Houston  ?  It  cannot  be  doabtcd  that 
the  jv^gment  was  right,  which  found  that  it  had  not  lapsed. 
But  it  wdidd  have  been  a  very  different  case  even  in  that  branch 
of  it,  if  there  had  been  a  farther,  and  as  in  this  case  nominatim 
isFtitution  or  substitution  of  others,  in  case  he  did  not  survive 
the  longest  liver.  But  the  first  part  of  that  case  appears  to  be 
the  nwrt  %ietraetive  far  llie  ^iresent  omise.  lliat  felafted  to  ijhe 
leaidae  of  ille  estate,  wUch  was  to  be  divided  taa&ng  the  cUl- 
dreii  of  Alcxaader  Wattaoe  'that  BMorliein  Hfeat  the  death 
of  the  loogett  liver  of  ac  and  my  said  apouse  ;*  these  auras 
being  made  payable  also  at  marriage  and  majority,  '  whichever 
of  these  events  shall  fir^  liappen  after  tlie  decease  of  the  long- 
est fiver  oif  me  and  my  said  spouse.'  Theii  there  was  a  pro- 
visioti,  tint  in  the  e^^ent  of  the  death  «f  any  of  the  saSd  <Aii}dren 
htfort  their  shaie  became  fayaUe,  it  shoadd  aoeresoe  totheMr- 
vivors  equal^.  Nothing  ean  be  more  bine  to  the  preatnt  eaae, 
except  that  the  deed  there  did  not  contain  the  clause,  eJMeptii|g 
from  the  right  of  the  survivors  the  case  af  a  child  dying  befoie 
the  shares  were  payable,  but  leaving  issue.  But  what  was  the 
question,  and  the  ground  of  judgment  ?  It  was  entirely  on  the 
implied  eontf  tioB  *  si  rbte  Uberis  ^deoeueril*  as  qoafif^g  llie 
fcffhtt  fnttfiiliMn  of  the  eofvivwa.    No  ^ane  imaghMd  ot  ait- 


tampted  to  ai|pie,  that,  iadepaaidsnt  of  that  apeciid  oast  of  a 
child  left,  which  atands  on  a  peculiar  presumption  of  equity, 
the  share  of  the  residue  could  have  been  held  to  be  vested  in 
the  child  predeceasing  Mrs  Houston,  to  the  effect  of  supporting 
a  conveyance  to  a  stranger.  The  wiiole  pkedings  and  ofnnions 
assumed  the  reverse.  But  wherein  does  this  case  difler  ?  Ea- 
sentially  in  this  only,  that  here  the  testator  has  ao  provided  ibr 
that  case  of  a  child  dying  before  the  fund  was  set  firee^  bat  leav- 
ing issue,  as  to  show,  that,  in  actual  intention,  he  meant  precise- 
ly what  in  Wallace's  case  was  presumed  on  a  known  rule  of  law, 
with  the  additional  drcumstanoe  of  a  poesttve  excloaion  of  the 
child  if  not  in  life,  when  the  contingency  emerged.  No  ques- 
tion Mary  Paterson**  children  must  take,  and  any  cbild  of 
Alexander  would  have  taken  also.  But  does  it  follow  that 
either  on  general  law,  or  on  the  provisions  of  this  eked,  there 
was  a  vesting  in  them  to  transmit  the  right,  independent  of  the 
ttmdiiio  $i  sine,  &c.  or  the  special  pixivision  of  the  testator? 
The  Lord  Ordinarv  thinks  not.  Tlie  case  of  Miniees,  May  17, 
1826,  was  not  fiurly  tried  on  the  material  question;  and  at  any 
rate,  was  deferent  in  essential  points,  though  bearhng  a  resem- 
Uanoe  to  this  case  in  some  particidars." 

Mrs  Fothringham'd  trustees  reclaimed.    At  advising, 

Lord  JuMtice-Cierk, — 1  think  the  qtiestion  must  be  deter- 
mined on  the  deed.  1  have  fonned  an  opinion  that  the  inter- 
locutor is  right.  I  have  ao  doubt  that  the  sisters  were  the 
persotuB  predUeottB,  and  that  nothing  is  to  interfere  with  the 
payaient  of  their  annuities.  Then  as  to  the  vesting,  I  ha^ 
arrived  at  the  same  conclusion  with  the  Lord  Ordinary.  The 
other  events  mentioned  must  be  coupled  with  the  tai^bility  of 
the  funds,  and  no  right  vested  in  any  of  the  legatees,  who  were 
not  alive  at  the  respective  periods  when  the  payments  opened 
up.     I  agree  with  the  Liord  Ordinary  in  all  respects. 

Lordi  Giadet  and  Merndtm^ank  coacurred. 

Lord  Modwyn,^-^!  todnAy  agree  with  the  opiaicn  already 
stated,  so  that  it  is  unnecessary  to  enlarge  u{M»n  it.  The  case 
of  Wallace  is  exceedingly  strong,  but  this  is  still  stronger. 

The  Court  adhered  to  tli«  findii^s,  and  lemitted  to 
tbe  Lord  Ordijiary  to  apply  tliem. 


Authoriries  for  Mrs  Fotbringham*s  tnutees*— FariEe  e.  Duu- 
cans,  1st  March  1770  <8092X  affirmed  en  appeal  Nicolsoa  e. 
Ramsay,  16th  December  1806,  (Appeadix  to  Legacy,  No.  2). 
Wallace  v.  WallBce,  28th  January  1807.  "Nlsbet  v.  MacdougaTl, 
27th  June  1809.  Sievewright  v.  DaflaB,  ^7th  January  1824. 
Maodottgal  and  Selkrigg  v.  Crawford,  <6tih  February  1624. 
Leitch  o.  Leitch,  2d  June  1826,  atfinmed  on  appeal.  Ramsay 
V,  Ramsay,  26th  June  1833.  Miniees  v.  Ms«h»e,  17lih  Ifay 
1826. 

Authorities  for  the  other  Claimants. — Archibalds,  January 
1673 ;  Mor.  p.  4274.  Lord  Boyd,  22d  November  1749 ;  Mor. 
p.  4205.  Bisset,  20th  November  1799;  Appendix  to  Death- 
bed, No.  2.  Uttle)ohn,  January  1684;  Mor.  p.  4330.  Mtrf- 
«tts,  6di  Febmary  1724 ;  Mor.  p.  432L  ilaoreedie,  iMt  Nm- 
vember  1752 ;  Mor.  p.  4402. 

Zorif  Ordkmry,  MonoreiC— siAot.  H.  J.  RoheitBon;  Pearson 
and  Robertson,  W,S^  AsiemU.^^Ak,  Marshall,  W.  Forbes; 
J.  and  C.  Naime,  W.S.,  ^^enis.— f  J.DJd.;] 


"XM  Beamier  1896. 
Fbwv  DivnMTw. — (G.D.F.) 

No.  96. — John  Maxiteix  Logak,  Purwter,  r.<5Bo«GB 
LoGXTV  and  OriiEKflt,  Defenders. 

£ntail — Institute  Heir — (1.)  Held,  in  a  question  arising  omi 
of  a  deed  of  entail,  where  the  destination  was  to  a  person 
tn  Uftretd  onljf,  and  "  4o  the  seeend  sen  io  he  Ims^lljf  pir- 
eteited  f^  her  bodif^**  ^md  where  the  emaikr  decerned  kijfom 
the  exieienee  iffeech  eeeemd  son,  that  the  hdker  AaAss  ap  ike 
•sacogttisw ed  hte  birih  a§  metiimte,  and  net  ae-an  heir  ofem- 
tmil,  (2.)  A  eereiee  -as  Mr  4^  previekm  to  -the  tnuher  qf-em 
entatl^  iy  ehe  firet  jiaT,  who  was  unborn  at  the  death  qf  4ke 
entailer,  andunder4he  hardens  of  the  deed,  does  not  eetffitr  the 
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character  of  an  heir,  so  as  to  subject  him  to  the  fetters  which 
are  imposed  by  the  deed  of  entail  upon  the  heirs  of  entail,  but 
not  upon  the  institute. 

Maxwell  Logan,  in  the  year  1793,  conveyed  his 
estate  of  Fingalton,  for  love  and  favour,  to  Mrs  Mar- 
garet Mitchell,  spouse  of  Walter  Logan,  junior,  mer- 
chant in  Glasgow,  and  others,  by  a  deed  of  entail,  the 
dispositive  clause  of  which  was  in  these  terms : 

"  Have  given,  granted,  and  disponed,  as  I,  by  these  presents, 
under  the  provisions,  conditions,  reservation,  and  power  and 
&culty  after  mentioned,  give,  grant,  assign,  and  dispone  from  me, 
and  all  others,  my  heirs  and  successors,  to  and  in  favour  of  the 
said  Margaret  Mitchell  in  liferent  only,  during  her  lifetime  after 
me,  and  to  the  second  son  to  be  lawfully  procreated  of  her  body, 
and  the  heirs  to  be  lawfully  procreated  of  his  body ;  whom  fiiil- 
ing,  to  the  next  youngest  son  to  be  lawfully  procreated  of  her 
body,  and  the  heirs  to  be  procreated  of  his  body ;  whom  fidling, 
to  the  other  younger  sons  to  be  lawfully  procreated  of  her  body, 
the  eldest  of  these  sons  always  succee^ng  ntdthout  any  division, 
and  the  heirs  to  be  lawfully  procreated  of  his  body ;  whom  fail- 
ing, to  the  eldest  son  to  be  lawfully  procreated  of  ber  body, 
and  the  heirs  to  be  procreated  of  his  body ;  whom  all  failing,  to 
the  heirs-female  to  be  lawfully  procreated  of  her  body,  the  eldest 
daughter  or  heir-female  succeeding,  and  having  always  the  pre- 
ference, without  division,  and  the  heirs  to  be  lawfully  procreated 
of  l\er  body ;  whom  all  failing,  to  my  own  nearest  heirs  and 
assignees  whomever." 

The  prohibitory,  irritant,  and  resolutive  clauses  were 
not  in  a  separate  and  distinct  clause  of  the  deed,  but 
were  repeated  after  each  provision.  It  was  in  the  first 
place  declared,  that  ^<the  second  son  of  the  said  Margaret 
Mitchell,  and  the  heirs  of  his  body,  and  the  whole  other 
heirs,''  &c.,  should  be  bound  to  use  and  bear  the  sur- 
name, arms,  and  designation  of  Maxwell  of  Fingalton, 
and  this  declaration  was  fenced  by  sufficient  clauses ; 
but  the  prohibition  against  altering  the  order  of  suc- 
cession was  directed  against  "  the  said  Margaret  Mit- 
chell, or  any  of  the  heirs  aforesaid ;"  and  in  that  against 
alienations  and  burdens,  it  was  declared,  that 

"  neither  the  said  Margaret  Mitchell,  nor  any  of  the  heirs  afore- 
said, shall  dispone,  sell,  or  alienate  the  foresaid  lands  and  teinds, 
or  contract  debt  thereupon,  or  wadset  or  impignorate,  or  in 
any  shape  burden  the  same,*'  &c. 

The  entailer  died  in  1793,  and  Mrs  Mitchell  or 
Logan,  the  liferentrix,  entered  into  possession  of  the 
property,  which  she  still  enjoys.  At  this  period  Mr 
Logan,  the  pursuer,  was  not  in  existence.  In  1816,  he 
made  up  his  title  as  second  son  of  the  liferentrix,  by 
service  to  Mr  Maxwell,  the  entailer,  in  the  character 
of  "  proximus  et  legitimus  haeres  tallise  et  provisionis 
diet,  demortuo  Joanni  Maxwell,''  *^  cum  et  sub  onertbus 
conditionibus,  provisionibus,  restrictionibus,  limitationi- 
bus,  clausulis  irritantibus  et  resolutivis  aliisque  postea 
mentionat.  content,  in  dispositione/'  &c.,  and  these 
words,  as  well  as  the  clauses  of  the  entail,  were  re- 
peated in  the  precept  from  Chancery,  which  followed 
upon  the  retour  and  in  the  sasine  upon  that  precept. 

The  pursuer  brought  the  present  action,  for  having 
it  declared, 

"  that  by  the  sound  and  true  legal  construction  of  the  expres- 
sions contained  in  the  said  entail,  the  provisions,  declarations, 
restrictions,  and  fetters  thereof,  do  not  apply  to  the  pursuer, 
but  to  the  heirs  called  to  succeed  to  him ;  and  the  pursuer  has 
full  right  to  sell,  alienate,  dispone  or  burden,  in  whole  or  in 
part,  the  lands  and  estate  so  conveyed,  and  to  apply  the  prices 
or  proceeds  of  such  sales  or  alienatioiu  to  his  own  use,  in  the 


same  manner,  and  to  the  same  extent  in  all  respects  as  if  he 
were  proprietor  thereof  in  fee-simple." 

On  the  other  hand,  Mrs  Gill,  one  of  the  heirs  of  en- 
tail, brought  a  counter  action  for  having  it  declared, 
that, 

**  according  to  the  true  spirit,  intent,  and  meaning  of  the  said 
entail,  as  well  as  the  sound  and  true  legal  construction  of  the 
expressions  therein  contained,  the  whole  provisions,  declara- 
tions, restrictions,  and  fetters  thereof,  apply  to  the  said  John 
Maxwell  Logan,  and  that  the  said  John  Maxwell  Logan  has  no 
right  to  sell,  alienate,  dispone,  or  otherwise  burden  the  said 
estate,  whereby  the  same  may  be  evicted  from  the  said  aeries  of 
heirs," 

and  that  he  ought  to  be  prohibited  and  interdicted  ac- 
cordingly. These  counter  actions  having  been  con- 
joined, the  parties  made  up  and  dosed  a  record,  in 
which  the  defenders  in  the  principal  action  foiinded 
upon  the  fact,  that  Mr  Maxwell  Logan  was  not  in  ex- 
istence at  the  death  of  the  entailer,  and  on  the  terms  of 
the  retour  and  infeflment  expede  by  him.  The  pur- 
suer admitted  the  facts  as  stated,  but  pleaded,  that  ac- 
cording to  the  legal  interpretation  of  the  deed  of  entail, 
he  was  the  institute  therein,  and  the  fetters  of  the 
entail  not  being  imposed  on  him  in  competent  form,  he 
was  entitled  to  have  decree  conform  to  the  conclusions 
of  his  libel,  finding  and  declaring  that  he  is  the  fee- 
simple  proprietor  of  the  estate.  On  the  other  hand, 
the  defenders  maintained — (\.)  That  from  the  peculiar 
structure  and  tenor  of  the  deed  of  tailzie  libelled  on, 
Mr  Maxwell  Logan  was  not  a  proper  institute  in  the 
conveyance.  On  the  contrary,  as  he  was  not  in  ex- 
istence at  the  date  of  the  tailzie,  his  mother,  Mrs  Mar- 
garet Mitchell  or  Logan,  was  the  fiduciary  fiar,  to  whom 
the  estate  was,  in  the  first  instance,  conveyed.  (2.) 
That  the  pursuer's  proper  character  under  the  tailzie 
was  that  of  an  heir ;  and  having  made  up  a  title  to  the 
.estate  by  service,  and  been  retoured  as  such,  he  could 
not,  while  that  title  subsisted,  maintain  that  he  was  not 
an  heir,  or  maintain  any  plea  inconsistent  with  that 
character.  (3.)  That  Mrs  Logan  being  a  fiduciary 
fiar,  and  the  fetters  of  the  entail  being  imposed  directly 
on  her  and  all  her  successors,  they  necessarily  apply 
to  the  pursuer.  (4.)  That  the  pleas  of  the  pursuer 
were  at  variance  with  the  legal  construction  of  the  deed 
of  tailzie,  and  the  manifest  intention  of  the  maker. 

The  parties  having  been  appointed  to  prepare  mutual 
cases,  it  was  pleaded  for  the  pursuer — That  entails  being 
strictissimijurisy  no  effect  is  to  be  given  to  intention,  un- 
less it  be  declared  in  the  clearest  terms  ;  that  although 
it  is  not  requisite,  in  order  to  subject  the  institute  to 
the  fetters  of  the  entail,  that  he  shall  be  actually  named 
in  every  one  of  the  prohibitory,  irritant,  and  resolutive 
clauses,  he  must  at  least  be  described  by  such  general 
and  comprehensive  words,  as  clearly  and  inevitably  to 
bring  him  within  their  meaning;  and  that  even  the 
terms,  <<  heirs  and  members  of  tailzie,"  had  been  ad- 
judged not  to  apply  to  the  institute :  That  under  these 
rules  of  construction,  which  had  been  established  by  a 
long  train  of  decisions,  the  words  employed  in  the  deed 
in  question  could  not  bind  the  pursuer :  That  the  pleas 
under  which  the  defenders  endeavoured  to  distinguish 
between  the  present  and  the  decided  cases,  are  unten- 
able— ^Mrs  Mitchell  being,  by  the  express  terms  of  the 
dispositive  clause,  a  mer«  UfercntriX|  and  tb^  pursuer, 
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by  the  appellation  of  second  son,  as  distinctly  pointed 
out  and  distinguished  from  all  others,  as  if  he  had  been 
designed  by  the  name  under  which  he  now  sues :  That 
his  service  as  heir  was  a  mere  form  employed  to  invest 
himself  with  Uie  fee,  which  might  have  been  compe- 
tently taken  up  by  declarator,  and  it  could  not  alter 
the  nature  of  the  right  which  he  possessed  inherently 
as  institute  under  the  entail ;  and  that  so  far  from  un- 
dertaking the  whole  burdens  of  the  entail,  by  using  the 
terms  ''  cum  et  sub  onerilnis/'  &c.,  he  had  done  no  more 
than  assume,  in  his  service  and  infeftment,  such  burdens 
only  as  were  by  legal  construction  applicable  to  him. 

Pleaded  for  the  defenders — That  Mr  Maxwell  Logan 
is  not  described  as  institute  under  this  entail,  nor  even 
mentioned  nomincUim,  the  destination  being  to  the 
^'  second  son  to  be  lawfully  procreated,"  &c. ;  but  that 
unless  the  fee  in  this  case  could  be  in  pendente^  a  prin- 
ciple which  is  repudiated  by  our  law,  Mrs  LiOgan  must 
be  regarded  as  having  become,  on  the  death  of  the  en- 
tailer, a  fiduciary  fiar  for  behoof  of  her  second  son,  or 
any  others  of  the  heirs  of  entail  who  shall  be  in  ex- 
istence at  her  death :  That  supposing  the  pursuer  to  have 
had  any  right  a(  all  during  the  existence  of  Mrs  Logan, 
his  proper  character  was  that  of  an  heir,  in  which  he 
accordingly  proceeded  to  vest  himself  with  the  estate, 
and  he  did  so  under  the  express  burdens  of  the  deed : 
That  so  long  as  the  titles  thus  made  up  by  the  pursuer 
stood  unreduced,  he  could  not  repudiate  the  character, 
nor  shake  off  the  fetters  which  he  had  thus  assumed ; 
and  that  as  the  principles  of  entail  law,  as  established 
by  the  decided  cases,  merely  require  that  a  term  suffi- 
ciently descriptive  of  the  person  meant  to  be  fettered, 
shall  be  used  in  the  deed,  the  pursuer  must,  in  this  case, 
be  regarded  as  clearly  pointed  out  by  the  word  "  heir," 
which  he  himself  has  employed  in  a  technical  sense  in 
completing  his  title. 

*'  27lA  May  1836. — The  Loid  Ordinary  having  considered 
the  revised  caaes  for  the  parties,  with  the  record,  productions, 
and  whole  process,  in  the  action  and  supplementary  action  at 
the  instance  of  John  Maxwell  Logan,  decerns  in  terms  of  the 
conclusions  of  the  libels ;  and  in  the  action  at  the  instance  of 
Mni  Catherine  Cameron  Logan  or  Gill,  assoilzies  the  defender 
and  decerns ;  and  in  these  conjoined  actions,  finds  the  said  John 
Maxwell  Logan  entitled  to  expenses,  and  remits  to  the  auditor 
to  tax  the  account  thereof  when  lodged,  and  to  report. 

**  Note* — The  Lord  Ordinary  hopes  it  is  no  longer  necessary 
to  state  the  grounds  of  a  judgment,  finding  that  the' fetters  of 
an  entaD,  imposed  upon  heirs  only,  do  not  bind  the  institute. 
If  it  be,  no  point  in  the  law  of  Scotland  can  be  held  as  settled. 
The  attempt  to  show  that  John  Maxwell  Logan  is  not  the  insti- 
tute, but  an  heir  of  entail,  it  is  thought  has  entirely  fiiiled.  The 
estate  is  conveyed  to  his  mother  in  liferent,  for  her  liferent  use 
only,  and  to  her  second  son ;  the  fee  vested  in  the  second  son 
Maxwell  Logan  ipto  jure,  as  soon  as  he  came  into  existence  as 
institute.  No  fee  could  be  transmitted  to  him  from  his  mother ; 
if  be  served  heir  to  her,  it  was  for  the  purpose  not  of  acquiring 
but  of  declaring  a  right  to  the  estate.  None  of  the  decisions 
cited  by  the  suhstitute  heirs  bear  upon  the  case." 

At  advising, 

Ijord  Bal^ay, — The  law  relating  to  the  construction  of  such 
expressions  in  entails,  which  apply  to  the  institute  and  heirs, 
was,  as  stated  by  the  Lord  Ordinary,  no  longer  doubtful.  The 
only  real  question  at  issue  in  such  cases  was,  if  the  pursuer  was 
substantially  and  de  facto  the  institute  or  first  fiar,  and  here  the 
fiact  could  not  be  disputed.  It  was  of  no  importance  in  what 
way  he  made  up  his  titie,  as  the  mere  form  in  which  he  became 


vested  with  the  fee  did  not  alter  his  inherent  character  under 
the  deed. 

The  other  Judges  concurring,  the  Court  adhered  on 
the  merits,  but  found  that  the  expenses  of  both  parties 
must  be  paid  out  of  the  estate. 

Pursuer's  Authorities. — Edmonstone  1769 ;  M.  4046.  Gor- 
don ;  M.  15,462.  Wellwood ;  M.  15,463.  MiUer ;  M.  15,471. 
Steel,  12th  May  1814 ;  Fac.  Coll.     Morehead 

Henderson,  12th  Nov.  1796;  M.  15,442.     M*Kenzie, 
24th  Nov.  1818 ;  Fac.  CoL     Ersk.  IIL  8,  21. 

Defenders'  Authorities. — Bhickwood;  M.  14,327.  Dundas, 
23d  Jan.  1823. 

Lord  Ordinary^  Corehouse. — Act,  A.  M*Neill ;  Hopkirk  and 
Imlach,  W.S.,  Agents. — Alt,  Solicitor- General  (Cuninghame) ; 
A.  Duff,  W.S.,  Agent,— ^,,  Clerk [G.D.F.] 

20/A  December  1836. 

First  Division (G.D.F.) 

No.  97. — John  Blackwood  and  Others,  Pursuers, 
V,  Rev.  Da  Andrew  Mtlne  and  Others,  Triu- 
tees  of  the  Dollar  Institution^  Defenders. 

Trustees — Testament — Liabihty — Bona  Fides — In  an  action  of 
declarator,  concluding,  mter  alia,  against  trustees  personalhf 
for  repagmeni  of  moneg  alleged  to  be  misapplied,  the  Lord 
Ordinary  having  found  that  there  were  no  grounds  for  im- 
puting any  intentional  disregard  of  the  will  of  the  tentator, 
and  having  therefore  assoilzied  the  trustees,  reserving  all  ques^ 
tions  as  to  the  liability  of  any  individual  trustees  for  sums 
actually  received  by  them-—  The  Court,  on  a  reclaiming  note 
and  verbal  representation  of  the  pursuers,  that  the  Lord  Ordi- 
nary had  anticipated  the  question  without  having  the  necessary 
information  before  him,  altered  the  interlocutor,  in  so  far  as  to 
hold  it  to  apply  only  to  the  sums  hitherto  expended  in  the  bona 
fide  execution  of  the  trust. 

See  case  previously  reported,  Vol.  VIII.  p,  127- 
The  late  John  Macnab,  by  a  writing  under  his  own 
hand,  left  a  part  of  his  fortune  for  "  a  charity  or  school 
for  the  poor  of  the  parish  of  Dollar,  and  shire  of  Clack- 
manan,  the  place  of  his  nativity,  and  appointed  the 
<'  minister  and  church  wardens  of  that  parish  for  ever, 
say  to  the  minister  and  church  officers"  for  the  time 
being,  to  manage  the  bequest.  The  defenders  acted 
under  the  will,  and,  proceeding  on  the  opinion  of  several 
parties  consulted,  they  invested  part  of  the  funds  on 
buildings  and  gardens,  and  other  grounds  suitable  to  a 
charitable  establishment,  and  educated  a  certain  de- 
scription of  poor,  according  to  rules  made  and  adopted 
by  the  trustees  and  their  advisers.  The  pursuers,  on 
the  narrative  of  the  bequest,  and  alleging  that  the 
will  of  the  testator  had  been  in  various  respects  disre- 
garded, brought  an  action  of  declarator  and  reduction, 
to  have  certain  particulars  declared,  and  certain  writ- 
ings and  documents  reduced,  and  concluding  personally 
against  the  defenders  for  repayment  of  sums  of  money 
averred  to  have  been  misapplied.  The  Court,  at  last 
advising^  remitted  to  the  Lord  Ordinary  to  say  what 
would  be  a  proper  "  constitution  for  the  institution," 
and  to  hear  parties  on  the  personal  conclusions  in  the 
summons.  The  trustees  put  in  a  report  by  an  account- 
ant, Mr  James  Brown,  who,  it  was  averred,  had  had  the 
various  vouchers  intrusted  to  him,  and  found  all  correct. 
But  it  was  alleged  by  the  pursuers  that  the  accounts  of 
the  defenders,  submitted  to  the  accountant,  had  been 
made  up  of  late  to  meet  the  action,  and  though  ap- 
parently they  were  regularly  kept,  the  original  vouch- 
ers, upon  which  they  were  said  to  proceed,  were  not 
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furtheomiiig,  and  many  had  been  destroyed,  and  in 
particalar,  the  original  minutes  of  meetings  called  for 
in  the  reduction. 

"  4th  March  1886.— The  Lord  Ordinary  havhig  heard  pardea' 
procurators,  in  terms  of  the  remit  from  the  Court,  *  on  the  coo- 
doiions  of  the  samawna,  lo  far  as  they  are  made  personally 
sgaiast  the  tnutees/  FUids  thai  there  are  no  grounds  for  im- 
puting to  the  tntaiees,  in  the  general  administration  of  the  trust 
fands,  any  intentional  diaregard  of  the  will  of  the  testator,  or 
any  intentional  perferskm  of  the  Ivads  to  purposes  different 
from  those  warranted  hy  the  dbuae  of  the  aettlement :  And, 
therefore,  assoilzies  the  trustees  from  the  condusions  of  the 
summons,  directed  personally  against  them,  for  repayment  of 
the  whole  sums  hitherto  expended,  and  decerns,  reserving  all 
questions  as  to  die  liability  of  any  individual  trustees  for  sums 
actually  received  by  them  from  the  trust-funds,  and,  quoad 
ultra,  appoints  the  case  to  be  called,  that  pardes  may  he  heard 
on  the  disposal  of  the  remaining  points  of  the  cause. 

"  Note The  Lord  Ordiouy  is  directed,  by  the  remit,  to 

dispose  of  the  '  conclusions  made  personally  against  the  trustees,* 
before  proceeding  to  determine  the  other  points  of  the  cause. 
By  the  *  condusions  made  personally  agunst  the  trustees,*  he 
understands  those  general  conclusions  by  which  the  pursuers 
seek  to  estaUjsh  a  liaUiitf  against  all  the  trustees  &r  tke  sums 
hitherto  eapended  in  hvtidisigs,  salariea  of  ■aaters,  Jec^  on  the 
Hiround  that  audi  expenditure  was  wathorized  by  the  dause 
«f  the  settteoMnt.  Coaddering  tiie  v«ry  general  terms  of  that 
dause,  the  difficulty  of  aaceftauiiiig  eiactly  what  die  intention 
of  the  testator  redly  was,  and  the  authority  under  which  the 
tnistees  acted,  die  Ixird  Ordinary  thadcs  it  impossible  toaeoribe 
to  them  either  a  ealpfthfe  neglect  or  a  positive  and  intentiond 
iriaAatioa  of  their  duty.  He  there£i»re  thinks  they  must  be 
«ssoilaed  from  those  guwi'd  oondudons.  On  the  other  hand, 
the  reoofd  does  «OBtatn  avermeBts  of  certain  auaas  drawn  by  in-, 
•dividml  tnistees^  as  the  aalaries  of  offices  to  which  they  were 
appointed  by  their  co-trustees ;  and  the  Lord  Ordinary  has  re- 
aoTFed  conaideratbn  of  the  liability  of  sudi  individud  trustees, 
as  that  may  involve  the  question  of  the  legdity  of  such  «p- 
yointnients,  ben\g  one  of  the  points  still  requiring  further  cBs- 


The  pursuens  reclaimed,  prayixig  the  Court 

"  to  recal  the  add  inteilocutor,  «t  leaat  in  hoc  statu,  and  to  re- 
mit to  the  loQfd  Ordinary  with  such  infitructions  as  may  be 
bought  proper,  with  regard  to  appointing  the  defenders  to  pro- 
duce a  partsciilar  state  of  their  accounts  and  intromissions  with 
the  luads  of  the  add  diaritaUe  ifistftution,  as  concluded  for  in 
4ihe  BionmoBi,  or  as  to  gcaDting  dfligenee  agaiast  haren,  at  the 
fmrsuers*  inatanoe,  for  neoaveiy  thereof,  and  thereafter  to  pro- 
ceed in  the  case  as  may  be  just,  reserving,  ia  the  meantime,  all 
questions  of  expenses ;  or  otherwise,  to  do  in  the  premises  as 
your  Lordships  may  think  proper.** 

At  ad  vising  (I'kh  December),  the  Court  seemed  to 
be  4»f  opinion*  with  the  exception  of  Lord  Gillies,  that 
£he  ii]^erlocutor  was  right,  though  it  was  argued  by  the 
pursuers,  that  the  Lord  Ordinary's  judgment  In  effect 
decided  the  whole  case,  aad  that  in  the  £ice  of  alle^- 
Hons  that  the  original  documents  had  been  destroyed: 
the  interlocutor,  beside^  proceedii^  on  the  apjparent 
soundness  of  an  a^ountant's  report,  iduch  had  never 
ibeen  prepared  by  order  of  the  Court,  with  the  view  of 
deciding  upon  the  case. 

jliarrf  iSiUiet. — I  am  deddedly  ofiposed  to  take  for  granted 
that  the  repoit  is  correct.  No  douht,  aa  Lord  Bdgray  says, 
there  is  not  a  better  man  than  lir  Brown ;  but  then  the  ^es- 
tion  is,  are  we  prepared  to  dedde  the  case  upon  the  aimple  ex 
parte  statement  of  the  defenders,  that  the  report  is  oorrect  in 
dl  ^artienlars.  We  must  see  the  documents  themselves.  I  do 
itft  say  tiie  defenAeffaure  personally  liable ;  and  f  must  foeirader- 
aioad  to<espreBBin»  opidon  on  that  pdnt.  But  in  the  fine  «f 
such  strong  aversMBts-on  the  roeocd-lof  nissniliostiini  of  trait- 


funds,  can  the  Court  dedde  at  once  upon  the  vkala  of  the 
question,  without  having  inspection  of  the  materials  upon  which 
that  report  was  founded?  That  report  never  was  ordered  by 
the  Court,  and  cannot  surely  exdude  die  pursuers  from  hav- 
ing ample  satisfaction  of  the  accuracy  of  the  statements.  I  do 
think  the  interlocutor  of  the  Lord  Ordinary  is  wrong,  for  it 
goes  to  dedde  ^e  whole  case. 

Jjord  Mackenzie. — I  am  not  yet  prepared  to  decide  the  case, 
but  I  was  of  opinion  that  the  interlocutor  left  the  persond 
liability  of  the  defenders  open ;  however,  if  there  be  any  doubt 
of  that,  a  slight  variation  might  meet  the  difficulty. 

His  Lordship  undertook  to  frame  an  interlocutor 
applicable  to  the  views  of  the  Court.  Accordingly  the 
foflowing  was  pronounced : 

*'  Find  that  the  ahsddtor  oontdned  in  the  interlocutor  re- 
ddmed  against,  shall  apply  only  to  the  sums  hitherto  erpendfd 
in  the  bona  fide  execution  of  the  trust,  reaerviug  dl  questions  of 
accounting  as  to  the  amount  of  the  same ;  and  with  this  addi- 
tion, adhere  to  the  interlocutor,  and  refuse  the  desire  of  the 
note,  reserving  aU  qaestions  of  expenses  hmc  imde," 

Lord  Ordinary f  FuHerton — Act,  Keay,  IL  5,  Robertson ; 
Wodierspoon  and  Made,  W.S.,  Agente. — AU.  Dean  of  Faculty 

(Hope),  Rutherfurd,  Tait;  Tdt  and  Young,  W.8.,  A^enit 

J>.,  Cfort— fG.D.F.l 


20eA  December  1836. 
First  Division. — (G.D.F.) 

No.  9S. llOBEBT     CuNINGHAMSy   PuTSUer,   p«   JoHN 

DuNLOP  and  James  Robejitsok,  Defenders, 

Bervitnde—Pastuiage,  Bight  of— Leeh^H^M,  (l.)  That  a 
part§  who  had  right  to  m  senfitade  of  pmivage  oner  ike  mar- 
fin  and  alveue  or  grouiad  of  a  ioch,  periodicalqf  1^  dry  by  the 
receSM  of  the  water,  was  not  entitled  t9cuta»dearry  W^  or  make 
into  kay,  the  grass  or  herbage  on  the  ground  of  the  servient 
tenement,  except  in  so  far  as  unavoidable  in  cutting  rushes  or 
reeds,  and  interdict  granted  aceordingiy.  f^O  In  the  etrcum- 
stances  of  the  case,  sprits  or  oftats,  a  species  of  grass  used  as 
fodder,  held  not  to  be  comprehended  smdcr  ihe  Sena  jwedi  sr 
bulrushes. 

Disputes  havHig  taken  place  between  Hie  predeces- 
sors of  the  pursuer  and  ddSender,  Dunlop  (and  another 
party),  regarding  the  extent  and  naUswe  ch  their  rights 
to  the  Lodi  of  titeveaston,  situated  on  their  respecdvse 
estates  in  the  eovlaty  of  Ayr,  a  eabnission  was  en- 
tered into  in  \W2j  to  settle  the  same  by  artntration. 
It  was  held  by  the  decree-arbitral  (of  James  Fei^gus- 
Bon,  £sq^  advocate),  17th  September  180.7>  . 

'"that  the  lodi  in  question  has^  according  to  the  evidence  in 
the  titles  produced,  and  of  the  witnesses  examined,  for  time  in- 
memorid  been  used  to  supjAy  the  mill  of  Stevenston  with 
vrater ;  and  that  dthough  various  names  have  been  given  to  it, 
yet  it  has  andently  been  denominated  the  Loch  of  Stevenston, 
and  has  continued  to  recdve  that  appeOation  from  some  people 
of  the  neighbourhood,  who  were  acqudnted  \ridi  the  andent 
state  of  matters,  down  to  the  present  day.  I  also  fin^  that 
this  loch  is  a  subject  qmte  distinct  from  the  dx  acres  or  thereby 
of  meadow-ground  bdow  the  mandon-house  of  HuUerhirst, 
both  of  which  are  distinctly  and  separately  mentioned  in  the 
title-deeds  as  reserved  by  Mr  Cuninghame's  predecessors,  when 
other  parts  of  thdr  estates  in  the  neighbourhood  came  to  be 
alienated ;  and  especially  in  the  title-deeds  of  Mr  Hamilton  of 
Grange.  I  likewise  find,  that  none  of  Che  other  parties  in  th's 
aubmiadon  have  any  fi^  to  the  psaperty  of  this  loeh,  by  any 
grant  or  expneesion  in  their  title  deods,  but  #dy  diat  they  have 
satifl&ctorily  proven  that  oadi  of  than  hm  aeverally  enjojvd 
the  fight  oi  fishing  fud  diootiiig  in  this  lodi,  and  of  cutting 
foods  and  rushes  An  die  snme,  eppodSe  Mo  thie  hanlrs  of  didr 
lands,  and  •of  pastarivg  adtbia  the  «paoe  oueifla wad  ^  the  lodi 
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in  vmter,  as  fiur  as  cattle  can  reach  within  the  water-marks  at 
other  seasons,  as  part  and  pertinent  of  these,  and  that  the  pro- 
prietor of  the  mil]  of  Stevenston,  who  is  no  party  to  this  sub- 
luisaoil,  possesses  absolute  and  undoubted  right  to  preserve  the 
said  lodi  in  its  present  state,  in  all  time  coming,  during  each  of 
the  several  seasons  of  the  year,  in  order  to  secure  to  the  mill  of 
Sterenston  the  same  supply  of  water  which  it  at  present  enjoys, 
ind  to  tbe  said  proprietor  of  the  mill  of  Stevenston  every  other 
use  of  tbe  water-course  or  run  from  the  loch  which  may  be  now 
competent  to  them  :  Therefore,  I  hereby  find,  decera,  and  de- 
clare the  property  of  the  said  loch  to  belong  to  the  said  Robert 
Reid  Cuninghame,  and  his  heirs  and  successors,  now,  and  in  all 
time  coming,  but  subject,  in  the  first  place,  to  the  servitude  of 
supplying  the  mill  of  Stevenston  with  ivater  in  all  time  coming, 
tccording  to  use  and  wont,  and  in  the  same  manner  as  now ; 
and  reserving  likewise  to  the  proprietor  of  the  mill  of  Steven- 
ston and  his  successors^  and  to  the  other  heritors  whose  proper- 
ties adjoin  to  the  course  of  the  water-run  from  the  said  loch, 
every  right  and  use  now  competent  to  them  therein ;  and,  in 
the  second  place,  under  rights  of  servitude  which  I  hereby  find, 
decern  and  declare,  now,  and  in  all  time  coming,  to  belong  to 
each  of  the  said  Mrs  Hunt  and  General  Dunlop,  and  their  heirs 
and  successors,  of  fiishing  and  shooting  in  the  said  loch  at  their 
pleasure,  and  also  of  pasturing  at  low  water  in  tbe  same,  and 
cutting  reeds  and  rushes  within  the  same,  o|)posite  to  the  banks 
of  4he  lands  severally  belonging  to  them  in  property,  and  also 
of  similar  rights  of  servitude  in  favour  of  Mr  Hamilton  of  Grange, 
who  is  not  a  party  to  this  submission.  Secundo,  I  decern  and 
ordain  the  parties  submitters  mutually  to  discharge  each  other 
of  all  other  claims  that  might  have  been  competent  to  the  one 
ifainst  the  other,  relative  to  the  subject  of  the  foresaid  submis- 
■ion.'* 

Coninghame,  in  July  1832,  presented  a  summary  ap- 
plication to  the  Sheriff  of  Ayr,  in  similar  circumstances 
to  the  action  of  declarator  to  be  alluded  to,  to  interdict 
Dunlop  and  the  defender  Robertson  (Dunlop's  tenant) 
from  doing  any  thing  inconsistent  with  the  measure  of 
the  right  of  the  parties,  as  established  by  the  decree- 
arbitral.  He,  besides,  brought  a  declarator,  libelling 
the  decree-arbitral,  and  on  the  allegation  that  the  defen- 
ders, who  were  only  entitled  to  cut  reeds  and  rushes, 
and  to  pasture  at  low  water,  had  interfered  with  the 
pursuer's  right  of  property  in  the  loch,  and  assumed  a 
right  of  cutting  grass  for  hay  within  the  bounds  of  the 
loch,  and  had  reduced  the  extent  of  the  loch  by  making 
cuts  or  drains  into  it ;  and  cohcluding  that  he  should 
be  declared  to  be  the  sole  proprietor  of  the  loch,  with 
its  solum  or  alveus,  and  whole  bounds,  under  burden 
of  the  servitudes  established  by  the  decree-arbitral: 

"  And  it  ought  and  should  be  found  and  declared,  by  decree 
forenid,  what  are  the  proper  boundaries  of  the  said  loch ;  and 
stakes  and  posts  ought  and  should  be  placed  therein,  under  au- 
thority to  be  granted  to  that  effect  by  oar  said  Lords,  in  order 
to  ascertain,  in  all  future  time,  the  boundaries  thereof:  And  it 
ought  and  should  be  found  and  declared,  by  decree  foresaid, 
that  the  defenders  have  only  right  to  the  servitudes  of  fishing 
and  shooting  in  the  said  loch,  and  of  pasturing  at  low  water  in 
the  same  the  cattle  forming  the  stocks  on  the  adjoining  proper- 
ties respectively  belonging  to  them  as  aforesaid,  and  of  cutting 
reeds  and  rushes  within  the  same,  opposite  to  the  said  proper- 
ties respectively,  conform  to  the  said  decree-arbitral,  and  that 
tbe  said  defenders  have  no  right  whatever,  either  to  cut  any 
grass  within  the  bounds  of  the  said  loch,  or  to  make  any  other 
u^  whatever  of  the  said  grass,  than  that  of  pasturing  tbe  said 
cattle,  or  to  make  any  cuts  or  drains  in  the  boundaries  of  tbe 
said  loch,  as  the  same  shall  be  ascertained  and  fixed  as  afore- 
said, or  otherwise  to  interfere  with  the  pursuer's  right  of  pro- 
perty in  the  same.*' 

The  Sheriff,  after  a  proof  hinc  inde  in  the  summary 
process,  found  that  the  pursuer  had  failed  to  prove  that 
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the  diminution  of  t^e  loch  was  attributable  to  any 
operations  of  the  defenders,  but  to  those  of  the  prpprie- 
tor  of  Stevenston  mill  (no  party  to  the  action),  in  con- 
sequence of  liis  right  of  servitude  expressed  in  the 
decree-arbitral ;  and  that  the  defenders,  in  exercising 
their  right  of  pasturage,  and  of  cutting  reeds  and  rushes, 
were  entitled  to 

**  cut  what  herbage  grows  along  therewith  (and  which  cattle 
might  eat  while  pasturing  at  the  side  of  the  loch  opposite  to 
their  lands),  and  to  win-  and  carry  the  same  home,  for  the  pur- 
pose of  feeding  cattle ;  and,  therefore,  refuses  to  grant  the  in- 
terdict craved." 

Cuninghame  brought  an  advocation  of  the  SherifTs 
judgment  in  October  1834,  which  was  conjoined  with 
the  declarator  raised  in  the  following  November. 

The  defender  Dunlop,  proprietor  of  Lochwood,  which 
bordered  nearly  half  of  the  loch,  stated,  that  he  had 
been  in  immemorial  practice  of  labouring  and  reaping 
the  land  down  to  the  edge,  and  as  far  as  could  be  reach- 
ed for  the  water.  This  was  the  case  up  to  the  date  of  tlie 
decree-arbitral;  and,  further,  his  tenants,  both  pre- 
vious and  subsequent  to  the  submission,  were  in  the 
practice  of  cutting  the  reeds  and  rushes,  and  the  coarse 
herbage  mixed  therewith,  to  the  edge  of  the  water,  and 
of  pasturing  cattle  on  the  space  flooded  during  winter. 
He  maintained  that  the  loch  had  no  fixed  boundary, 
and  varied  in  size  with  the  moisture  of  the  season ; 
and  that  in  exercising  the  right  of  servitude  competent 
to  Lochwood,  he  was  entitled  to  follow  the  edge  of  the 
water  as  the  boundary. 

It  appeared  from  the  proof,  that  there  was  mixed  up 
with  the  grass,  both  growing  on  the  margin  and  ex- 
tending into  the  sheet  of  water,  a  variety  of  water 
plants,  such  as  bulrushes  and  reeds  of  different  descrip- ' 
tions,  generally  used  for  mechanical  and  other  pur- 
poses, and  deemed  by  the  witnesses  to  be  unfit  for  pro- 
vender to  cattle. 

The  "pxrvsviQT  pleaded — (1.)  The  pursuer  being  the 
owner  of  the  loch,  has  the  sole  and  exclusive  right  to 
the  whole  ground,  soil,  alveus,  and  bounds  thereof,  to 
the  high  water-mark,  or  as  far  as  the  waters  thereof 
have  flawed  on  all  sides,  and  to  the  grazings  within  the 
limits  thereof,  under  the  burden  only  of  the  servitudes 
mentioned  in  the  decree-arbitral.  (2.)  He  is  entitled 
to  have  the  proper  boundaries  of  his  loch  defined  and 
marked  by  stakes  and  posts,  as  concluded  for  in  tlie  libel. 
(3.)  It  is  unlawful  to  diminish  the  proper  extent  of  the 
loch  by  making  cuts  or  drains  within  its  proper  bound- 
aries, or  by  deepening  those  by  whicb  the  mill  of 
Stevenston  was  formerly  supplied,  beyond  their  original 
or  proper  level.  (4.)  The  defenders  have  no  right  to 
cut  grass  within  the  bounds  of  the  loch,  or  to  win  and 
carry  away  the  same,  in  respect  that  the  produce  of 
the  alveus  of  the  loch  belongs  to  the  pursuer,  as  pro- 
prietor thereof,  and  that  although  the  defenders  liave^ 
the  servitudes  of  fishing,  and  shooting,  and  cutting 
reeds  and  rushes  within  the  loch,  and  of  pasturing  their 
cattle  at  low  water  of  the  same,  these  servitudes  (which 
are  to  be  strictly  construed)  do  not  include  the  separate 
and  valuable  right  of  cutting,  winning,  and  carrying 
'  QM'ay  the  grass  and  other  produce  of  the  soil.  (5.)  In 
the  exercise  of  their  servitude  of  pasturage,  the  defen- 
ders are  not  entitled  to  feed  upon  the  servient  tenenwnt 
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any  cattle  beyond  what  forms  the  proper  stock  of  the 
dominant  tenement. 

The  defenders  pleaded — (1.)  The  loch  being  by  its 
nature  liable  to  vary  in  extent  according  to  the  moisture 
of  the  season,  and  the  defenders  being  entitled  to  fol- 
low the  water  as  the  boundary  of  their  rights,  the  pur- 
suer cannot  insist  upon  having  the  extent  of  the  loch 
marked  out  by  any  particular  line,  or  upon  having  its 
boundaries  declared  fixed  and  unchangeable  in  all  time 
to  come.  (2.)  As  the  expressions  contained  in  the 
decree-arbitral  are  ambiguous,  it  is  competent  to  prove 
the  practice  before  and  subsequent  to  the  decree,  for  the 
purpose  of  explanation,  and  also  to  examine  the  docu- 
ments upon  which  the  arbiter  founded  his  decision ;  and, 
(3.)  In  this  view,  and  in  terms  of  the  decree-arbitral, 
the  defenders  are  entitled  to  occupy  the  land  down  to 
the  margin  of  the  loch,  to  fish  and  shoot  thereon,  to  cut 
reeds  and  rushes,  and  other  herbage  along  therewith, 
to  exercise  the  right  of  pasturage  within  the  space 
overflowed  by  the  loch  in  winter,  as  far  as  cattle  can 
reach  within  the  water-marks  at  other  seasons,  which 
right  of  pa^rage  is  not  confined  to  the  mere  putting 
of  cattle  to  graze  on  the  ground,  bat  extends  to  cutting 
the  grass  and  removing  it  for  use,  and  to  occupy  and 
possess  the  same  for  every  purpose  to  which  it  could 
be  converted. 

"  25th  May  1830. — The  Lord  Ordinarv  having  beard  counsel 
for  the  parties,  and  considered  the  record  in  the  actions  of  de- 
clarator and  advocation,  productions,  minute  for  the  defenders, 
Messrs  Hamilton  and  Warner,  and  whole  process,  conjoins  the 
said  actions  quoad  all  the  parties,  except  the  said  Messrs  Hamil- 
ton and  Warner ;  recals  the  interlocutor  of  the  Sheriff:  Finds 
that  the  rights  of  all  the  parties,  in  so  £»*  as  the  questions  at 
issue  in  this  process  are  concerned,  must  be  regulated  by  the 
decree-arbitral  pronounced  by  James  Ferguson,  Esq.,  in  1807  : 
Finds,  that  under  that  decree,  the  defenders,  with  the  exception 
of  Patrick  Warner,  have  a  right  to  a  servitude  of  pasturage  at 
low  water  in  the  Loch  of  Stevenston,  and  cutting  reeds  and 
rushes  within  the  same,  opposite  to  the  banks  of  the  lands 
severally  belonging  to  them  in  property :  Finds,  that  under  a 
servitude  of  pasturage,  the  defenders  are  not  entitled  to  cut  and 
carry  off,  or  to  make  into  hay,  the  grass  or  herbage  on  the  ground 
over  which  the  servitude  extends,  except  in  so  far  as  it  is  unavoid- 
able in  cutting  rushes  or  reeds :  Finds  it  proved,  that  the  terms 
rushes  and  reeds  in  the  decree-arbitral,  import  the  large  rushes 
or  bulrushes,  and  the  reeds  growing  on  the  side  or  within  the 
loch,  as  described  in  the  proof,  neither  of  which  plants  is  proper 
9A  fodder  for  cattle,  or  gpnerallv  used  for  that  purpose :  Finds 
that  these  terms  do  not  comprehend  sprits  or  sprats,  a  species  of 
coarse  grass  or  herbage,  which  is  ^t,  and  generally  usckl  for 
fodder,  and  which  cannot  be  cut  with  the  scythe,  without  at  the 
same  time  cutting  the  grass  or  other  plants  among  which  they 
grow ;  and  in  respect  it  is  not  denied  that  the  defender,  John 
Dunlop,  or  his  tenants,  have  cut  and  carried  off,  or  made  into 
hay,  coarse  herbage  or  grass,  grants  the  interdict  as  craved  in 
that  matter,  and  decerns ;  and,  before  further  answer,  allows 
the  pursuer  a  proof  of  the  averments  contained  in  the  sixth  and 
seventh  articles  of  his  condescendence  (viz.  as  to  alleged  di- 
minution of  the  loch,  through  acts  of  the  defenders),  and  to  the 
defenders  a  conjunct  probation. 

'*  Note, — These  actions  have  been  brought  to  ascertain  the 
meaning  of  a  decree-arbitral  pronounced  by  Mr  Ferguson  in  1807, 
and  to  enforce  it ;  by  which  decree  all  the  parties  are  bound, 
or  have  consented  to  be  bound,  in  so  far  as  the  questions  at  issue 
are  concerned.  It  is  settled  that  the  Lock  of  Stevenston,  that 
is,  the  water  with  the  ground  it  covers,  is  the  exclusive  pro- 
perty of  the  pursuer,  Mr  Cuninghame ;  and  the  first  question  is, 
whether  Mr  Dunlop  and  his  tenants,  under  a  servitude  of  pas- 
turage to  which  he  has  right  by  the  decree,  and  which  extends 


over  the  ground  covered  by  the  loch  when  full,  but  left  dry 
when  the  water  subsides,  are  entitled  to  make  into  hay,  and 
carry  off  the  herbage  growing  there  ?  To  the  Lord  Ordinary  it 
appears  that  they  are  not  entitled.     A  servitude  of  pasturage  is 
a  limited  right  well  known  in  the  law  of  Scotland.     The  pro- 
prietor of  the  dominant  tenement  is  entided  to  feed  the  cattle 
of  that  tenement  on  the  servient  tenement ;  and  if  he  keep  no 
cattle  on  the  dominant  tenement,  or  not  enough  to  consume  the 
pasture,  the  owner  of  the  servient  tenement  is  entitled  to  use 
the  whole  grass,  or  the  surplus.     If  the  servitude  man  were 
allowed  to  cut  and  carry  off  the  grass  in  the  shape  of  hay,  he 
might  sell  it  without  restriction  as  to  quantity,  or  use  it  for 
purposes  having  no  connection  with  pasturage.     Further,  pas- 
turing cattle  improves  the  ground  on  which  they  feed,  whereas 
making  the  crop  into  hay  tends  to  impoverish  it;  and  accord- 
ingly, it  is  believed  that  no  such  right  is  understood  to  be  included 
in  the  grant  of  a  servitude  of  pasturage.     It  is  said,  however, 
that  the  defenders  are  entitled  to  do  this  under  the  finding  in 
the  decree-arbitral,  by  which  they  are  allowed  to  cut  rushes  and 
reeds.     But  this  matter  is  well  explained  in  the  proof  by  the 
witnesses  dted  for  the  pursuer.     There  are  large  rushes  or  bul- 
rushes growing  by  the  side  of  the  loch,  and  also  a  considerable 
way  within  the  water,  sometimes  reaching  the  height  of  six  or 
eight  feet,  and  as  thick  as  a  goose  quilL     These  are  altogether 
unfit  for  fodder,  but  are  cut  for  thatch  to  houses,  stacks,  and 
simihir  purposes.     There  are  also  reeds  equally  unfit  for  fodder, 
but  used  by  coopers  and  other  tradesmen.     BoUi  of  these  may  be 
cut  without  interfering  with  the  herbage.    But  there  is  likewise  a 
sm^ll  plant,   called  a  sprat  or  sprit  in  Scotland,  which  grows 
not  merely  by  the  side  of  lakes,  but  generally  where  there  is 
wet  ground,  or  where  the  subsoil  is  wet,  and  which  constitutes 
a  principal  part  of  the  herbage  of  such  ground,  and  is  relished 
bv  the  cattle.     These  plants  are  sometimes  csdled  rushes,  or  in 
Scotland,  thrashes,  and  not  improperly,  for  though  of  a  very 
different  size  and  quality  from  a  bulrush,  they  have  an  affinity 
to  the  tribe.     But  the  arbiter,  in  giving  a  liberty  to  cut  rushes 
and  reeds,  could  not  have  had  this  plant  in  his  eye,  otherwise 
he  would  have  found  at  once,  that  the  defenders  might  cut  the 
whole  herbage  by  the  side  of  the  loch ;  for  it  is  impossible  to 
separate  the  one  from  the  other.     The  same  thing  may  be  said 
of  paddock  or  puddock-pipes  (equisetum,  or  horse-tail),  a  small 
plant  intimately  mixed  with  the  grass  in  wet  places.     The  ques- 
tion with  regard  to  cutting  herbage  was  properly  raised  before 
the  Sheriff;  a  proof  was  competently  allowed,  and  being  ready 
for  decision,  the  Lord   Ordinary  has  given  judgment  upon  it. 
But  the  other  question  is  in  a  different  situation.     The  arbiter 
found  that  the  property  of  the  loch  is  in  the  pursuer,  who  avers 
that  some  of  the  defenders,  or  their  tenants,  with  a  view  to  in- 
crease the  extent  and  value  of  their  right  of  pasturage,  cut  a 
drain  or  drains  from  the  loch,  or  unnecessarily  deepened  the 
aqueduct  to  the  mill,  by  which  he  u  deprived  of  part  of  his  pro- 
perty, or  the  servitude  improperly  extended.     Some  evidence 
was  taken  before  the  Sheriff  on  that  point,  but  the  greater  part 
of  it  relates  to  acts  done  fourteen  or  fifteen  years  before,  and 
which,  therefore,  could  not  be  completely  proved  in  the  pos- 
sessory action.     That  evidence,  tbei^ore,  is  irregular,  and  can- 
not be  referred  to,  unless  parties  consent  to  abide  by  it,  which 
they  have  not  done.      Undoubtedly,   Messrs   Hamilton   and 
Warner  are  entitled  to  clear  out  their  aqueduct,  but  they  are 
not  entitled  to  deepen  it,  unless  a  supply  of  water,  according 
to  use  and  wont,  cannot  otherwise  be  procured.     If  the  drain  or 
aqueduct  was  unwarrantably  made,  it  is  thought  the  pursuer 
is  entitled  to  counteract  its  effects,  by  raising  a  mound  to  re- 
store the  loch  to  its  original  size,  which  maybe  discovered, 
if,  as  he  alleges,  it  was  originally  bounded  by  naarch-stones. 
But  if,  on  the  contrary,  no  such  illegal  act  is  proved,  it  may 
be  doubted  whether  the  march-stones  will  be  of  any  advantage 
to  him ;  for  the  arbiter  has  made  no  provision  for  the  case  of 
the  loch  being  diminished,  gradually  and  slowly,  by  the  ac- 
cumulation of  soil  in  the  basin  from  natural  causes ;  and  in  that 
case,  it  may  be  thought  that  the  rights  of  parties  will  be  re- 
gulated by  its  varying  magnitude.     But  this  point  is  left  for 
argument,  after  the  proof  now  allowed  has  been  taken.     It  is 
not  probable,  however,  that  its  surface  should  have  been  di- 
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miiusbed  in  that  way,  to  the  extent  of  twenty  acres  eince  1807, 
the  difference,  as  is  alleged,  between  its  size  then  and  at  the 
present  time." 

The  defenders  reclaimed.  At  advising,  the  Court 
adhered^  without  hearing  parties.  The  averments  of 
the  pursuer  as  to  the  diminution  of  the  loch,  through 
the  acts  of  the  defenders,  still  remain  on  proof  before 
answer. 

Pursuer's  Authorities Dick,  17th  November  1769 ;  Morr. 

12,813.  Ersk.  II.  9,  14.  Breadalbane,  15th  June  1741 ; 
Brown's  Snp.  pp.  710,  725. 

Lord  Ordinary,  Coreboose Act,  G.  G.  Bell;  Gibson  and 

Donaldson,  Agents. —  Alt,  Mure;  George  Dunlop,  W.S., 
Apeni^^B.^  Clerk [G.D.F.] 


20t?i  December  1836. 

First  Division. — (G.D.F.) 

No.  99« — John  Campbell,  Raiser,  v.  Dame  Sarah 
Ahstruthee  and  Others,  ClaimafUs, 

Heir  and  Executor — Grass  Farm — Com  Farm — In  a  competi- 
tion between  keir  and  executor  for  the  rents  of  the  farms  on  a 
landed  estate,  the  criterion  for  judging  whether  the  farms  are 
to  be  held  to  be  grass  or  com  farms,  is  the  source  from  which 
the  profits  are  chi^y  derived. 

The  late  Sir  Robert  Anstruther,  of  Balcaskie,  Bart., 
died  on  2d  August  1818.     He  had  been  married  to  the 
Lady  Janet  Erskine,  but  she  predeceased  her  husband, 
leaving  a  family,  of  which  a  son,  Brigadier-General 
Robert  Anstruther,  and  two  other  children,  also  prede- 
ceased their  father.     A  surviving  daughter,  Mrs  Camp- 
bell, was  one  of  the  claimants  in  this  process  of  multi- 
plepoinding.     The  father  executed  a  trust-deed  of  his 
whole  property,  heritable  and  moveable,  in  favour  of 
Bfr  Campbell  of  Stonefield,  the  present  pursuer.     The 
heritable  property  was  by  that  deed  given  to  Sir  Ralph 
Anstruther,  the  truster^s  grandson,  and  eldest  son  of 
Brigadier- General  AnstruUier.    The  moveable  succes- 
sion,  as  there  was  no  widow,  was  divided  into  two 
parts:  one  of  which,  as  legitim,  belonged  to  the  children. 
Under  the  trust-deed,  Mr  Campbell  for  a  course  of 
years  intromitted  with  the  rents  of  the  heritable  pro- 
perty ^tuated  in  Caithness),  as  the  guardian  of  the 
heir :    He  also  intromitted  with  the  whole  moveable 
property  left  by  the  truster:  and  he  afterwards  in- 
stituted in  the  Court  of  Session  this  process  of  ac- 
counting, in  order  that  the  various  claims  upon  the 
moveable  property  might  be  discussed.     Of  these  the 
most  important  were, — ^the  claims  for  legitim  due  to 
the   children  or  their  representatives.  -   The  record 
was  closed,  and  a  judgment  on  some  of  the  points 
under  discussion  was  given  by  the  Lord  Ordinary, 
after  which  the  case  was  remitted  to  Mr  H.  Ivory, 
accountant,   to  examine  the  accounts  of  the  raiser, 
with  a  view  to  ascertain  the  amount  of  the  fund  divi- 
sible as  legitim,  and  the  shares  of  the  claimants.     He 
accordingly  reported,  when  various   objections  Were 
taken  by  the  parties ;  and  one  of  those  which  came 
into  Court  on  a  reclaiming  note  from  the  Lord  Ordi- 
nary's decision,  deserves  notice,  as  affording  a  rule 
for  determining  what  farms  are  to  be  considered  as 
grass,  and  what  as  com  farms,  in  questions  in  regard 


to  the  division  of  rents  between  an  heir  and  executor. 
It  appeared  that  Sir  Robert  Anstruther  survived  Whit- 
sunday 1818,  and  it  was  admitted  that  the  rents  of  the 
first  half  of  crop  1818  belonged  to  the  executry,  but 
it  was  disputed  whether  the  rents  falling  due  at  parti- 
cular terms  were  in  reality  due  for  that  crop. 

On  the  part  of  the  claimants,  it  was  argued,  that 
the  terra  of  entry  being  in  most  instances  at  Whit- 
sunday, and  as  possession  also  ran  /rom  Whitsun^ 
day  to  Whitsunday,  the  farms  must  be  held  to  be 
grass  or  pasture  farms ;  and  that,  in  this  manner,  the 
rents  payable  at  Candlemas  and  Lammas  1818,  being 
for  possession  from  Whitsunday  1817  to  Whitsunday 
1818,  must  have  been  due  for  the  grass  crop  of  1817, 
and  the  corn  crop  of  1818 ;  and  those  payable  at  Candle- 
mas and  Lammas  1819i  must,  in  like  manner,  have 
been  due  for  the  grass  crop  of  1818,  and  the  corn  crop 
of  1819.  While,  on  the  other  hand,  the  rents  payable 
at  Lammas  1818,  and  Candlemas  1819)  so  far  as  aris- 
ing from  grass  farms,  being  in  this  view  due  for  the 
last  half  of  the  grass  crop  of  1817,  and  the  first  half 
of  the  grass  crop  of  1818,  would,  of  course,  belong  to 
the  executry,  and  a  claim  was  accordingly  made,  that 
an  addition  to  that  extent  should  be  made  to  the  sum 
given  credit  for  in  the  report. 

It  was  on  the  other  hand  maintained,  on  the  part  of 
the  trustee,  that  Whitsunday  was  the  usual  term  of 
entry  in  Caithness,  even  to  corn  farms ;  and  that, 
in  the  present  instance,  the  whole  were  in  reality 
corn  farms.  The  rents  payable  at  Lammas  1818,  and 
Candlemas  1819}  which  were  thus  due  for  the  se- 
cond half  of  the  crop  of  1818,  and  first  half  of 
the  crop  of  1819)  and  which  became  exigible  only  after 
Sir  Robert  Anstruther's  death,  could  not,  it  was  alleged, 
form  part  of  the  executry.  '  The  question  between  the- 
parties,  therefore,  came  to  be,  and  to  depend  on  this, 
whether  the  farms  were  to  be  held  as  ffrass  or  corjt 
farms. 

Many  of  the  tacks  and  old  rentals,  and  accounts  for 
the  property,  had  been  produced  to  the  accountant,  but 
neither  these,  nor  the  more  recent  tacks  or  rentals, 
afforded  any  very  direct  evidence  on  the  question. 

The  accountant  had  made  up  his  account  between  the 
parties,  on  the  principle  that  the  farms  were  corn  and 
not  grass  farms.  In  his  remarks  appended  to  the  re- 
port, he  stated,  that  if  it  should  be  held,  conformably 
to  the  argument  in  the  case  of  Campbells  against  Camp- 
bell, nth  June  1745,  Die.  p.  15,908,  that  where  any 
victual,  however  little,  is  paid  as  rent,  the  farm  is  to 
be  accounted  a  com  farm,  then  the  inference  drawn 
ftom.  the  mere  fact  of  the  entry  being  at  Whitsunday, 
is  completely  obviated ;  for  the  entry  to  several  of  the 
farms  paying  a  victual  rent  was  at  that  term,  and  several 
other  farms,  which  now  pay  their  rent  in  money,  for- 
merly paid  it  in  victual.  It  farther  appeared  to  the 
accountant,  that,  in  the  present  case,  no  weight  could 
be  attached  to  the  mere  fact  of  the  term  of  entry  being 
at  Whitsunday,  or  of  the  rents  being  payable  for  the 
farm  from  Whitsunday  to  Whitsunday,  as  affording 
any  proof  of  the  farms  being  grass  farms.  On  the 
contrary^  there  seemed  to  him  to  be  no  marked  differ- 
ence between  those  farms  which  were  admitted  to  be 
corn  farms,  and  the  others ;  and  the  presumption,  there- 
fore, rather  was,  that  all  of  them  were  truly  corn  farms. 
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Li  evidence  of  what  the  accountant  stated,  he  referred 
to  a  rental  subjoined  to  his  report,  and  to  a  report  on 
the  state  of  the  whole  of  the  Caithness  property  belong- 
ing to  Sir  Ralph  Anstruther,  which  was  made  up  by  Mr 
George  Robertson,  the  accountant,  in  1827,  and  which 
exhibited  the  extent  of  arable  ground  and  pasture, 
and  the  relative  value  of  each  on  the  different  farms. 
The  accountant  considered  the  following  general  re- 
marks,, made  b^  Mr  Robertson,  in  regard  to  the  extent 
of  the  farms,  the  nature  of  the  crops,  and  the  kind  of 
cultivation  usually  adopted,  as  strongly  corroborative 
of  the  opinion  which  he  entertained  as  to  the  particular 
class  to  which  the  farms  belonged : 

•*  The  farms  arc  generally  small,  varying  in  size  from  5  to 
60  acres  of  arable  land,  only  a  very  small  number  exceeding  that 
extent.  There  is  usually  a  considerable  quantity  of  pasture 
or  uncultivated  land  in  each  possession,  but  this  is  of  little 
value,  a  great  deal  of  it  having  been  cast  up  and  carried  off  for 
divot  and  muck  fcal.  The  herbage  it  produces  is  usually  a 
coarse  bcnty  grass.  The  crops  cultivated  are  oats  and  bear  or 
bigg :  little  wheat  or  barley  is  sown,  and  when  sown,  seldom 
comes  to  maturity."  "  The  rotation  usually  followed  is  oats, 
barley — and  otts,  barley  in  succession.  This  has  been  the 
course  followed  on  the  best  or  infield  farms  from  time  imme- 
morial. A  rig  of  potatoes  is  usually  planted  for  the  use  of  the 
family,  but  few  turnip  are  raised,  and  as  little  red  clover  or 
sown  grass.  The  cattle  are  usually  grazed  during  the  summer 
season  on  the  pasture  or  waste  land  of  the  possession,  or  upon 
the  moor  or  mosses  contiguous,  which  are  usually  common  to 
all  the  adjacent  farms." 

The  accountant  stated,  that  it  had  been  objected  by  the 
defenders,  that  any  statement  contained  in  Mr  Robert- 
son's report,  which  is  dated  only  in  1827,  could  not  be 
depended  on  in  a  question  regarding  the  state  of  the 
property  in  1818.  But  the  accountant  was  not  dis- 
posed'to  place  much  weight  on  this  objection,  as  the 
greater  number  of  the  farms  of  those  even  which  paid 
victual  rents,  were  possessed  for  a  long  time  previous- 
ly either  to  1818  or  1827,  without  any  lease,  and 
merely  from  year  to  year,  so  that  it  was  scarcely  to  be 
presumed  that  any  material  alteration  could  have  been 
made  on  the  kind  of  cultivation  in  the  interval  between 
these  dates  ;  considering  the  kind  of  farms  and  descrip- 
tion of  tenants,  there  could  be  little  doubt  that  the  same 
system  of  management  and  cropping,  as  was  described 
in  Mr  Robertson's  report,  had  been  previously  in  use 
for  a  very  long  period  ;  at  all  events,  there  was  nothing 
to  show  that,  during  the  above  mentioned  interval,  the 
tenants  had  converted  their  farms  from  gra^s  into  corn 
farms. 

The  claimants  objected  to  the  accountant  jgiving  ere- 
dit,  in  conformity  with  his  opinion,  to  Sir  Robert  An- 
struther's  trustee  for  the  amount  of  £1013.  14.  7.,  on 
account  of  the  rents  of  the  Caithness  estates.  They  ob- 
jected to  his  deducting  from  the  executry  fund,  by  this 
article,  the  rents  of  the  estates  payable  at  lAmmas  1818 
and  Caudlemas  1819 ;  and  they  maintained,  that  most  of 
the  farms  on  the  estates,  witli  reference  to  the  payment 
and  division  of  rents,  ought  to  have  been  dealt  with  by 
the  accountant  in  uiaking  up  his  report,  on  the  footing 
of  their  being  grass  or  pasture  farms,  and  not  com 
farms. 

On  11th  July  1835,  the  Lord  Ordinary  pronounced 
nn  interlocutor ;  and  in  respect  parties  are  at  issue  on 
the  fiict,  whether  certain  farms  mentioned  in  the  ob- 


jections are  grass  or  com  farms,  which  may  affM^  the 
division  of  ^e  rents  between  the  heir  and  executor, 
of  consent  remitted  to  James  Traill,  Esq.,  late  Sberiif 
of  Caithness-shire,  to  inquire  into  the  matter,  and  to 
report  to  the  Lord  Ordinary  by  the  third  sederuntnlay 
in  November  next.  The  reclaiming  notes  for  both 
parties  were  advised  by. the  Inner- House  on  10th 
March  1836,  when  the  Lords  adhered  to  the  interlocu- 
tor reclaimed  against,  in  so  far  as  regards  the  remit 
to  James  Traill,  Esq.,  kte  SheriflTof  Caithness. 

Afterwards,  a  report  was  presented  to  the  Court  by 
Mr  Traill ;  and  on  31st  May  1836,  the  Lords  remitte<i 
to  tlie  accountant  to  reconsider  the  case,  who  then 
reported,  with  respect  to  the  farms  considered  grass 
ones,  that  the  half-year^s  rent  due  at  Lammas  1818, 
payable  for  the  last  half  <^  the  grass  crop  of  1817, 
fUid  the  half-year's  rent  due  at  Candlemas  1819  for  the 
first  half  of  the  grass  crop  of  181 8,.  would  faU  to  be 
added  to  the  exeeutry. 

The  report  by  Mr  Traill  is  as  follows : 

"  In  obedience  to  the  above  appointment,  I  have  minutely 
inquired  into  ihe  tenures  by  which  the  estates  of  the  late  Sir  R, 
Anstruther,  in  the  county  of  Caithness,  were  held  at  the  time  of 
his  death,  and  from  the  result  of  that  inquiry,  together  with  the 
personal  knowledge  I  have  of  the  state  of  the  property,  I  may 
state  generally,  that  the  estates  of  Wattin  and  Dun,  contaioing^ 
the  whole  of  Sir  Robert'a  lands  situated  in  the  parish  of  Wattin, 
are,  with  the  exception  cxf  Flex,  Scorryclett,  BadUbtt«r,  Acha< 
libster,  Bolanglo,  Strathbeg,  and  Halsery,  to  be  considered  as 
com  farms ;  by  which  I  mean  to  say  that  grain  is  their  diief 
produce,  and  may  fairly  be  said  to  be  the  source  from  which 
the  rents  are  paid,  and  the  farmers'  profit  drawn.  In  one  or 
two  of  them  a  dairy  stock  is  kept,  but  in  general  the  grass  is 
barely  suflident  for  the  support  of  the  farming  stodi,  and  the 
supply  of  the  tenants'  families  with  milk.  A  detailed  examina- 
tion might  furnish  small  shades  of  difference,  but  this  would 
involve  a  critical  investigation  into  the  state  of  eadi  fivm. 

"  The  excepted  fiirms  are  partly  amble  and  partly  pasture 
grounds,  varying  also  a  good  deal  in  the  proportions  of  each ; 
but  assuming  a  principle  similar  to  what  has  been  adopted  in 
the  former  case,  namely,  the  source  from  whence  the  profits 
chiefly  arise,  these  are  to  be  considered  as  grass  fivms,  at  least 
to  the  extent  of  two-thirds  or  three-fourths  of  the  rent.  And 
the  same  may  be  said  of  the  whole  lands  and  estate  of  Brae- 
more,  where  the  grazings  are  extensive  and  profitable,  and  the 
cultivation  confined  to  small  portions  of  land»  the  produce 
whereof  is  barely  sufficient  for  the  support  of  the  inhabitants. " 

The  Court  decided  in  favour  of  the  daim  of  the  ex* 
ecutor,  in  terms  of  the  accountant's  report,  and  re- 
mitted to  the  Lord  Ordinary  for  further  procedure. 

Lord  Ordinary,  Corehouse — Ad.  Dean  of  Faculty  (Hope), 
Anderson ;  Dickson  and  Stewart,  W.S.,  Agenit, — Ali,  Forsvth, 
Dingwall:  Thomson  Paul,  W.S.,  Ag9ut,  —  B,  Clerk. ^ 
[G.D.F.] 


20th  December  1836. 

Second  Division (J.D.M.) 

No.  100.-^R£V.  John  Clabk,  Suspender,  v.  John 

Ross,  Charger. 

Heritable  Creditor—Diaposition  in  Security — Sale— -CUutse^- 
Rcnt — 1.  Where  a  party  holdmg  a  bond  end  diapontum.  ts 
security  over  a  tenement,  ^  which  the  debtor  was  in  the  natural 
possession,  brought  it  to  sale — Circumstances  in  which  the 
debtor  was  held  liable  for  a  half-year's  rent  to  the  purchaser, 
though  the  title  of  the  tatter  was  not  completed  tiS  the  last  day 
of  the  half-year.  2.  Where  a  party  whs  vrfeft  in  "  aU  and 
haill  that  bach  house"^  Circumstances  in  which  his  right  was 
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held  to  extend  beyond  the  extremity  of  a  fneasuretnent  sped- 
fied  m  the  titles,  so  as  to  entitle  him  to  rent  for  the  whole 
subject. 

In  1830,  the  suspender,  on  receiving  a  loan  from  the 
eharger  of  £490,  gave  him  a  bond  and  disposition  in 
security,  with  power  of  sale,  over  certain  property  in 
Inverness,  which  is  described  in  the  title-deeds  as  fol- 
lows : 

"  All  and  haill  that  back  bouse  formerly  possessed,  &c,  with 
the  garden  possessed,  &c.,  the  whole  making  in  breadth  from 
south  to  north,  as  it  fronts  and  lies  dose  by  the  high  road  lead" 
ing  from  Inverness  to  Clachnaharry,  and  terminates  at  the  gable 
of  that  barn  belonging  to  Andrew  Macfadreck,  45  feet,  and 
from  east  to  west,  in  length  135  feet,  as  marked  and  ascer- 
tained by  polled  stones,  and  which  ground  is  part  of  the  lands 
of  Muirtown,  holding  of  the  Crown,  and  lies  within  the  shire 
and  parish  of  Inverness,  together  with  the  houses  and  other 
buildings  lately  erected  by  him,  the  Reverend  John  Clark,  on 
the  said  ground,  or  as  the  said  space  of  ground  and  others  are 
or  may  be  described  in  the  present  and  original  rights  and  in- 
feftments  thereof.** 

The  charger's  bond  contained  the  usual  powers  of 
sale,  in  virtue  of  which  the  subjects  were  exposed  to 
sale  by  public  auction  on  the  7th  April  1835,  after  due 
advertisement  and  premonition  to  the  suspender.  By 
the  articles  of  roup,  the  term  of  entry  was  declared  to 
be  Whitsunday  1835,  from  which  term  the  rents  were 
to  be  assigned.  The  suspender  was  in  the  natural 
possession  of  the  sul^ects ;  and  the  charger,  upon  the 
2d  April  1835,  being  forty-three  da3rs  before  the  term 
of  Whitsunday,  transmitted  the  following  letter  to 
him: 

**  Reverend  and  Dear  Sir, — On  reference  to  the  sale  of  your 
subjects  on  the  7th  instant,  I  hereby  give  you  notice  that  yoU 
will  require  to  remove  from  the  subjects  at  or  before  Whitsun- 
day next ;  and  should  you  remain  afrer  that  time,  I  now  inti- 
mate that  I  will  bold  you  liable  in  a  rent  of  £25  Sterling  for 
the  house  you  occupy.     I  am,"  &c. 

To  this  letter  no  answer  was  returned  by  the  sus- 
pender. 

The  sale  did  not  take  place  on  the  7th,  and  the  sub- 
jects were  afterwards  offered  at  reduced  ups^t  prices. 
On  12th  June  1835,  they  were  purchased  by  a  Mr 
Craigie  for  £300,  who  was  preferred  to  the  purchase^ 
and  enacted  himself  in  terms  of  the  airticles  of  roup. 
On  2d  September  1835,  Mr  Craigie  made  over  the 
property  to  the  charger,  who  was  infefit  on  the  4th 
November  following.  The  charger  then  raised  an  ac- 
tion against  the  suspender  before  the  Sheriff,  for  pay^- 
ment  of  £12.  10s.  as  the  rent  of  the  half-year  from 
Whitsunday  to  Martinmas  1835,  in  which  decree  was 
pronounced  against  the  suspender,  who  thereaflcr  pre- 
sented a  bill  of  suspension,  to  which  answers  were 
given  in  on  the  part  of  the  charger. 

The  suspender  contended — 1.  That,  even  supposing 
that  he  had  continued  in  possession  of  the  houses  built 
upon  the  subjects  embraced  in  the  bond,  he  could  not 
be  liable  in  rent,  inasmuch  as  he  himself  was  heritable 
proprietor  in  possession,  and  was  not  divested  of  that 
character  till  the  conveyance  to  the  charger  was  feudal- 
ized on  10th  November  1835.  Down  to  Martinmas 
1835,  the  charger  was  no  more  than  a  creditor  hold- 
ing a  bond  and  disposition  in  security,  and  could  not 
disponess  the  suspender  until  Whitsunday  1.836,  by  a 
regular  action  of  removing ;  nor  could  the  charger  have 


any  claim  for  rent.  2.  That  it  was  quite  illegal  to  attempt 
to  &c  a  quantum  of  rent  as  due  by  the  suspender,  by 
the  letter  of  2d  April ;  for  if  the  charger  could  not  suc- 
ceed in  an  action  of  removing  against  the  suspender, 
which  was  impossible  so  long  as  he  was  not  heritable 
proprietor,  he  could  not  fix  a  rent,  and  for  the  same 
reason  was  not  entitled  to  expect  an  answer  to  that 
letter.  Besides,  3.  The  suspender  had  at  Wliitsunday 
1835,  quitted  possession  of  that  part  of  the  subjects 
covered  by  the  charger's  security,  and  now  belonging 
to  him.  The  feu  in  question  was  limited  to  an  express 
measurement  of  135  feet  by  45  feet,  and  the  house  oc- 
cupied by  the  suspender  extended  beyond  the  extremity 
of  the  feu,  so  that  the  gateway,  door,  entrance,  pas- 
sages, a  distinct  room  and  lobby,  were  erected  upon 
property  belonging  to  the  suspender,  and  held  under  a 
different  tenure.  Since  Whitsunday  1835,  the  sus- 
pender had  confined  himself  to  this  portion  of  the 
house,  so  that  he  had  ceased  occupying  what  belonged 
to  the  charger,  for  which  alone  he  could  be  liable  in 
rents. 

The  charger  replied — 1.  That  as  the  property  was 
exposed  to  sale  in  virtue  of  the  powers  conferred  by 
the  suspender  in  the  bond  and  disposition  in  security 
granted  by  him,  it  was  the  same  as  if  the  sale  had  been 
made  by  the  suspender  himself;  and  by  the  articles  of 
roup,  the  entry  of  the  charger,  who  was  the  purchaser, 
was  declared  to  be  at  Whitsunday  1835,  from  which 
term  the  rents  were  assigned  to  him.  Hence  the  sus- 
pender must  be  liable  in  rent,  as  he  would  undoubtedly 
have  been  had  the  sale  been  made  by  himself  under 
these  conditions.  2.  The  quantum  of  rent  was  now 
fixed  beyond  dispute  by  the  letter  of  2d  April,  which 
the  suspendei^  acquiesced  in  by  not  answering  it.  3. 
While  it  was  not  true,  in  point  of  fact,  that  the  sus- 
pender had  quitted  possession  of  a  fraction  of  the  house 
before  the  sale,  this  was  of  no  consequence,  as  the  dis- 
position in  security  conveyed  the  whole  house,  which 
must  therefore  be  held  to  belong  to  the  charger,  not- 
withstanding the  measurement  referred  to. 

The  Lord  Ordinary  having  refused  the  bill,  and 
found  the  suspender  liable  in  expenses,  Oark  re- 
claimed, and  the  Court  (13th  December,)  adhered. 

Lord  Ordinary,  Cockhum. — Act,  Wood ;  James  Macdonell, 

Vf,^,,  Agent Alt.   Ivory,   Cowan;   Hunter,   Campbell  and 

Company,  Agents, — [J.D.M.] 

20th  December  1836. 
Second  Division (J.D.M.) 

No.  101.— iJoHN  Ross,  Charger,  v.  Rev.  John 

Clark^  Suspender, 

Removing — Heritable  Creditor — Sale — Clause —  Where  a  party 
was  infeft  in  '*  all  and  haill  that  hack  house* — Circumstances 
in  which  his  right  was  held  to  extend  beyond  the  extremity  of  a 
measurement  specified  in  the  titles,  so  as  to  entitle  him  to  re- 
move  the  occupant  from  the  whole  subjects. 

This  case  arose  out  of  the  same  circumstances  with 
tlie  preceding,  to  which  reference  is  here  made.  The 
charger  brought  an  action  of  removing  before  the  She- 
riff against  the  suspender,  who  gave  in  defences,  in  which 
he  stated  his  williugness  to  remove,  and  averred  that 
he  had  already  done  so  from  that  part  of  the  premises 
belonging  to  the  charger,  but  objected  to  being  called 
upon  to  remove  from  the  whole  subjects.     The  Sheriff 
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having  decerned  in  the  removing  as  to  the  whole  sub- 
jects, Clark  presented  a  bill  of  suspension,  to  which 
answers  were  given  in  for  Ross.  Thereafter,  the  sus- 
pender was  ordered  to  produce  his  titles  to  the  subjects 
adjoining  the  charger's  property,  from  which  it  rather 
appeared  that  the  house  occupied  by  the  suspender 
was  built  partly  beyond  the  extremity  of  the  measure- 
ment of  135  feet  ])y  45, — not  on  any  other  ground 
belonging  to  the  suspender,  but  as  an  encroachment  on 
a  lane  or  thoroughfare  which  led  in  that  direction.  In 
these  circumstances  the  charger  pleaded^  That  the 
erections,  which  appeared  to  be  of  the  nature  of  an  en- 
croachment, besides  being  comprehended  in  the  dispo- 
sition in  security,  fell  to  him  as  peilinents  of  the  sub- 
ject he  had  acquired. 

The  I/ord  Ordinary  having  passed  the  bill,  Ross  re- 
claimed. 

The  Court  (13th  December,)  remitted  to  refuse  the 

bill. 

Lord  Ordinary f  Cockburn Act,  Ivory,  Cowan;  Hunter, 

Campbell  and  Company,  Agents Alt.  Wood;  James  Mac- 

donell,  W.S.,  Ayent [J.D.M.] 


22d  December  1836. 
First  Division. — (G.D.P.) 

No.  102. — Sir  John  Dalrtmple,  BarL^  and  Others, 
Trustees  of  the  late  Earl  of  Stair,  with  concourse  of 
His  Majesty's  Advocate,  Petitioners,  r.  Archi- 
bald Coulter  and  Others,  Respondents. 

Interdict,  Breach  of— Contempt  of  Court — Punishment — Pro- 
cess— Expenses — A  petition  and  complaint  having  been  pre- 
sented against  certain  parties,  alleged  to  be  guilty  of  breach  of 
interdict  of  fishing  Jbr  salmon,  previously  obtained  against  them, 
praying  the  Court  to  award  a  suitable  punishment ;  and  several 
lodged  answers  negative  of  the  averments  in  the  petition,  and 
one  of  the  parties  failed  to  appear — The  Court,  (1.)  remitted 
to  the  Lord  Ordinary  to  make  up  a  record  between  the  peti- 
tioners  and  respondents ;  and  (2.)  awarded  the  expense  of  the 
application  (modified  to  £3.  Zs.)  against  the  non-appearer 
in  modum  pcene. 

The  petitioners  obtained  an  interdict  against  Archi- 
bald Coulter,  and  certain  other  parties,  from  fishing 
within  the  limits  of  the  salmon  fishings  in  the  bay  of 
Ballantrae,  belonging  to  them  as  trustees  of  the  late 
Earl  of  Stair ;  and  on  the  averment  of  breach  of  the  in- 
terdict, and  condescendence  of  specific  acts  by  certain 
of  the  parties,  the  petitioners  presented  this  application 
to  the  Court,  with  the  following  prayer : 

**  May  it  therefore  please  your  Lordships  to  order  this  peti- 
tion and  compUiiiit  to  be  served  upon  the  said  Archibald  Coulter, 
slater  in  Ballnntrae ;  Thomas  Eaglesham,  residing  there ;  James 
M'Credie,  innkeeper  there;  Robert  M'Gregor,  residing  there; 
Donaldson  Millar,  teacher  there,  and  William  and  John  Cum- 
ming,  sons  of  William  Ctimming,  boat-builder  there,  and  ordain 
them  to  put  in  answers  thereto  within  such  short  time  as  may 
be  deemed  reasonable ;  and  thereafter,  on  resuming  considera^ 
tion  of  the  present  petition  and  complaint,  with  or. without 
answers,  to  inflict  on  the  said  parties  such  punishment,  adequate 
to  their  offence  of  breach  of  interdict,  as  to  your  Lordships  may 
seem  proper,  and  to  find  them  liable  in  the  expenses  of  this  ap- 
plication and  procedure  to  follow  thereupon ;  or  to  do  otherwise 
as  your  Lordships  shall  see  cause  in  the  circumstances  of  the 
case." 

Answers  negative  of  the  petition  were  lodged  in 
name  of  all  of  these  parties  except  Donaldson  Millar. 


With  regard  to  the  respondents,  the  Court  remitted  to 
the  I^ord  Ordinary  to  make  up  a  record  between  them 
and  the  petitioners ;  and  quoad  Donaldson  Millar,  he 
was  held  as  confessed. 

Thomas  Maitland,  for  petitioners,  craved  the  Coui-i 
to  award  such  a  punishment  against  Millar  as  was  suit- 
able to  the  ofience. 

Lard  President, — The  expense  of  the  application  will,  I  sup- 
pose, be  a  sufficient  punishment. 

The  Court 

"  remit  to  the  junior  Lord  Ordinary  to  prepare  a  record ;  and 
with  respect  to  Donaldson  Millar,  hold  him  as  confi^ssed,  and 
hold  him  liable  in  expenses,  and  modify  the  same  to  £3.  9s. 

Act.  Thomas  Maitland;  ^neas  Macbean,  W.S.,  ^^en/ 

Alt,  Thomas  Anderson ;  Hamilton  and  Macnight,  W.S.,  Agents. 
— D.,  C/erA.— fG.D.F.] 


22d  December  IS36. 

First  Division Jury  Cause (G.D.F.) 

No.  103. — Rutherford,  Pursuery  v.  Davidson,  De- 
fender, 

Damages — Tender,  Judicial — Jury  Cause — Process—^,  brought 
an  action  against  B,,  concluding  for  £200  in  name  of  da- 
mages, and  B,,  before  the  summons  was  called  in  Court,  offer- 
ed  to  pay  expenses,  and  a  sum  of  £\Q  in  name  of  damages, 
which  A,  refused,  as  well  as  a  similar  tender  made  by  B.  in 
his  defences  ;  and  after  the  issues  were  adjusted,  and  he  was 
required  to  go  to  trial.  A,  stated  his  readiness  to  accept  of 
the  tender,  to  which  B.  would  not  accede —  TTie  Court  found 
A,  liable  to  B,  in  the  expenses  he  had  incurred,  both  previous 
and  subsequent  to  the  tender. 

The  pursuer,  on  the  allegation  that  his  honse  had 
been  considerably  injured  at  different  times  by  the  pro- 
jection of  missiles  against  it,  and  that,  in  one  instance, 
the  defender  was  taken  to  the  Police- Office  and  fined 
for  having  assaulted  the  pursuer,  and  thrown  a  stone 
against  his  dwelling,  brought  an  action,  on  1st  Decem- 
ber 1835,  against  the  defender  for  damages  and  repar- 
ation for  the  injury  thereby  sustained. 

The  defender  explained  the  circumstances,  and 
stated  that  he  offered,  through  a  friend,  immediately 
after  the  action  was  raised,  and  before  the  summons  was 
called  in  Court,  to  pay  £10  in  name  of  damages,  and  ex- 
penses incurred  up  to  that  date.  The  offer  was  re- 
fused, but  a  like  tender  was  made  in  the  defences. 
The  following  issues  were  thereafter  prepared  : 

"  (1.)  Whether,  on  or  about  the  16th  November  1835,  at  or 
near  the  pursuer's  house,"  '*  the  defender  did  assault  the  pur- 
suer, to  the  loss,  injury,  and  damage  of  the  pursuer?  (2.) 
Whether,  on  or  about  the  26th  day  of  said  month,  the  defender 
wrongfully  struck  the  side  of  the  pursuer's  house,  or  one  of  the 
windows  of  the  same,  with  a  stone,  to  the  loss,  injury,  and  da- 
mage of  the  pursuer  ?"     Damages  laid  at  £200. 

Thereafter,  the  pursuer,  on  being  required  to  go  to 
trial,  intimated  by  letter,  on  19th  December  1836,  his 
intention  not  to  proceed,  and  stated  that  he  would 
accept  of  the  tender  contained  in  the  defences.  This 
request  was  not,  however,  acceded  to,  and  the  case  was 
enrolled  before  the  Division,  to  crave  the  Court  to  in- 
terpone  their  authority  to  the  letter  of  19th  December, 
and  for  expenses  against  the  pursuer. 

D.  McNeill  for  defender. — In  reference  to  overtures 
made  after  the  raising  of  the  action  by  some  friends 
of  the  defender,  for  an  extrajudicial  settlement,  viz.,  of 
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the  £10  in  the  defences,  and  expenses  incurred,  the 
pursuer  wrote,  on  6th  January  1836 :  '<  If  Mr  David- 
son will  pay  me  one  hundred  guineas,  with  the  expenses 
of  litigation  already  incurred,  I  will  discharge  him  from 
the  suit ;"  and  in  another  letter  of  16  th  January :  "  In 
answer  to  your  note  of  yesterday,  for  the  amount  of  the 
expenses  incurred,"  '<  I  have  to  say,  that  the  expenses 
incurred  up  to  this  date  amount  to  £22.  10s."  The 
pursuer  thus  rejected  an  offer  of  £30  odds,  and  refused 
to  take  less  than  100  guineas,  and  this  before  the 
calling  of  the  summons  in  Court.  The  defender  was 
therefore  obliged  to  prepare  for  trial ;  and  as  the  pur- 
suer put  him  unnecessarily  to  expense,  and  rejected 
such  a  tender,  and  at  the  very  last  stage  he  chose  to 
drop  proceedings,  the  defender  was  fairly  entitled  to 
his  expenses,  both  previous  and  subs^uent  to  the  ten- 
der. 

The  Court,  without  hearing  the  pursuer's  counsel, 

"  decern  and  ordain  the  defender  to  make  payment  to  the  pur- 
saer  of  the  agreed-on  sum  of  £10  Sterling:  Find  the  puTBuer 
liable  i*  expenses  to  the  defender :  Appoint  an  account/'  &c. 

Act.  P.  Robertson;  James  Rutherford,  W.S.,  Agent Alt. 

D.  M'Neill;  James  Marshall,  S.S.C.,  Affent.—Jury  Clerk 

fG.D.F.] 


22d  December  1836. 
Second  Division. — (J.D.M.} 

No.  104. — Andbew  Buchanan  and  Mandatory,  tit 
room  ofMRB  Jkan  Buchanan  and  Husband,  Pur- 
suerst  V,  G.  and  R.  Dennistoun  &  Comtant,  and 
their  Trustees^  Defenders, 

Jury  Trial — Evidence — Mode  of  Proof— 4  mercantile  company 
having  been  found  liable  under  an  obligation  to  guarantee  a 
bill,  on  the  ground  of  their  not  having  given  notice  of  a  fall  in 
the  value  of  the  stock  of  a  partner,  the  obligant  in  the  bill,  at 
a  particular  date,  in  so  far  as  the  creditor  might  be  able  to  la- 
ttruet  thaf  payment  would  have  been  recovered  from  the  prin" 
cipal  debtor,  had  the  notice  been  duly  given  ;  and  the  parties 
being  at  issue  in  regard  to  the  value  of  the  principaCs  estate 
at  the  date  when  such  notice  should  have  been  given — The 
Court,  with  a  view  to  a  decision,  held  the  case  not  fit  for  jury 
trial,  but  for  a  proof  on  commission. 

Sequel  of  case  reported  Vol.  VIII.  p.  387,  (29th  May 
1835).  The  G)urt  having  adhered  to  the  judgment  of 
the  Lord  Ordinary,  which 

"  finds  no  ground  in  law  on  wbich  it  can  be  inferred  that,  in 
consequence  merely  of  the  said  failure  to  implement  their  obli- 
gation, the  said  Company  became  directly  and  absolutely  liable 
to  pay  to  the  pursuer  the  sum  contained  in  the  promissory-note, 
to  which  the  said  guarantee  related,  or  interest  thereon ;  but 
finds,  that  they  did  become  liable  to  make  payment  to  the  pur- 
suer of  the  said  sum  and  interest,  in  so  fiir  as  it  may  appear  rea- 
sonable to  believe  that  she  would,  in  case  of  receiving  due 
notice,  in  terms  of  the  letter  of  the  said  30th  April  (1821), 
have  been  able  to  secure  payment  thereof,  either  out  of  James 
Buchanan's  share  in  the  Company's  stock  or  his  other  funds ; 
bat  finds  no  sufficiently  precise  averments,  or  sufficient  admis- 
sions in  process,  to  enable  the  Lord  Ordinary  to  decide  on  that 
aobject." 

The  Lord  Ordinary,  to  whom  the  cause  was  subse- 
quently remitted,  appointed  a  condescendence  and  an- 
swers to  be  put  in. 

Parties  being  at  issue  in  regard  to  the  value  of  Mr 
Buchanan's  estate  at  the  date  when  the  notice  of  the 
fall  in  the  value  of  his  stock  in  the  concern  of  Dennis- 
toun and  Company  ought  to  have  been  given,  the  Lord 


Ordinary  remitted  the  cause  to  the  jury  roll.  Against 
this  interlocutor  a  reclaiming  note  was  presented.  On 
advising,  their  Lordships  unanimously  agreed  in  think- 
ing the  case  unfit  for  trial  by  jury,  and  pronounced  the 
following  interlocutor : 

"  Find  that  the  matters  now  in  dispute  between  the  parties 
are  not  proper  for  being  tried  by  a  jury,  and  therefore  retnit  to 
the  Lord  Ordinary,  with  instructions  to  retransmit  the  case  to 
his  Court  of  Seitsion  roll ;  and  in  regard  to  such  farther  proof  as 
may  be  offered  on  either  side,  to  appoint  the  same  to  be  taken 
by  commission." 

Lord  Ordinary,  Jeffrey Act.  Dean  of  Faculty  (Hope), 

Neaves;  D.  Cleghom,  W.S.,  Agent.^Alt.  Ivory;  R.  Welsh, 
S.S.C.,  Agent Mr  Thomson,  Clerk fJ-I^-^l] 


23  J  December  1836. 
First  Division. — (G.D.F.) 

No.  105. — Dame  Jane  Cabipbell  Mihtbo  k  Others, 
Executors  and  Trustees  ^  the  late  Major^  General 
Sir  Thomas  Munro^  K.(f,B^  Raisers^  v.  Sir  Tho* 
mas  Munro  and  Campbell  Munro>  Claimants. 

£ntail_Heir~TruBt-Deed— Election^  Collation_Stat.  1681 
— A  testator,  by  a  deed  executed  in  England,  which  weu  tn* 
capable  of  carrying  Scotch  heritage,  conveyed  in  trust  to  cer^ 
tain  parties  the  residue  of  his  real  and  personal  property, 
wherever  situated,,  to  be,  along  with  such  part  of  the  residue 
'*  OS  shall  not  consist  of  real  or  heritable  estates  in  Scotland,** 
laid  out  in  purchasing  heritable  property  there,  and,  with  any 
heritable  estate  the  testator  should  die  seized  of  in  this  cowi- 
try,  entailed  on  his  eldest  son,  and  a  series  of  heirs  therein 
named;  and  in  the  event  of  failure  of  issue  of  the  body,  it  was 
declared,  that  **  such  estates  in  Scotland  as  I  shall  die  seized 
of,**  were  to  be  entailed  on  a  nephew,  and  a  series  of  heirs 
mentioned  in  the  deed;  and,  after  the  execution  of  the  deed, 
the  testator  invested  money  on  heritable  bonds-^Held  (in  con^ 
formity  with  opinions  of  English  counsel),  f^-)  That  the  heir 
was  entitled  to  the  free  income  of  the  heritable  and  moveable 
estate,  whether  invested  in  land  or  not,  from  twelve  months 
after  the  father's  death :  (2.)  That  he  could  not,  as  heir-at^ 
law,  competently  take  up  infee'Simple  the  heritage  in  Scotland, 
and  at  the  same  time  take  ben^t  by  the  provisions  of  the  trust- 
deed,  which  conferred  certain  ben^ts  on  him,  but  must  be  put 
to  his  election — witluthe  alternative,  if  he  should  abide  by  the 
trust-deed,  he  should  be  bound  to  make  up  titles  to,  and  con- 
vey to  the  trustees,  at  their  expense,  the  Scotch  heritage,  for 
the  purposes  of  the  trust :  fS.J  That  the  trustees  were  not 
bound,  by  the  terms  of  the  trust-deed,  to  settle  heritable  bonds 
belonging  to  the  testator  on  the  heirs  named  in  the  destination 
of  the  trust-deed,  but  that  they  were  entitled  to  uplift  the  same, 
and  invest  them  in  land,  for  the  purpose  of  being  entailed,  in 
terms  of  the  deed  of  trust. 

The  late  Major-Gen.  Sir  Thomas  Munro>  H.  £.  I.  C.  S.^ 
died  at  Madras  on  6th  July  1827.  He  was  by  birth 
a  Scotchman,  but  was  resident  in  India  at  the  time 
of  his  death.  He  bad  been  married  to  Miss  Jane 
Campbell  in  Scotland,  in  1814,  previous  to  which  a 
contract  of  marriage  was  entered  into  between  the 
parties.  In  December  18199  he  executed  a  last  will 
and  settlement  in  London,  just  before  leaving  Britaia 
for  India,  by  which  deed  he  conveyed  his  whole  estates 
to  his  wife,  and  certain  others  as '  trustees,  for  the  pur- 
poses therein  mentioned,  and  appointed  them  his  **  ex- 
ecutors of  tills  my  said  last  will  and  testament,  and 
guardians  of  my  said  infant  son,  Thomas  Munro,  and 
of  any  child  or  children  who  may  hereafter  be  bom 
unto  me:**  the  general  object  of  the  deed  being  to 
confirm  the  provisions  contained  in  the  marriage-coik* 
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tract,  and  to  provide  for  the  investment  of  the  residue' 
of  his  fortune  in  heritable  property  in  Scotland,  under 
the  fetters  of  strict  entail.  The  settlement,  which  was 
prepared  and  executed  in  England,  was  not  conceived 
in  the  correct  technical  phraseology  of  a  Scotch  deed, 
and  was  not  executed  or  attested  in  terms  of  the  Act 
1681.     After  certain  bequests,  the  deed  proceeded  : 

'*  I,  the  said  testator,  Sir  Thomas  Munro,  do,  by  this  my  last 
will  and  testament,  give,  leave,  assign,  dispone,  devise  and  be- 
queath unto  my  executors  herein-after  named,"  "  all  the  rest, 
residue  and  remainder  of  my  estates,  real  and  personal,  lands 
and  grounds,  houses,  tenements,  and  hereditaments,  monies,  and 
securities  for  money,  both  of  an  heritable  and  personal  nature, 
goods,  chattels  and  effects,  shares  and  interests  in  the  funds  of 
Government,  and  in  the  stocks  or  funds  of  any  public  or  other 
company  or  conapanies,  of  what  nature  or  kind,  or  natures  or 
kinds  soever  such  real  and  personal  estates  and  other  premises 
may  be,  and  wheresoever  the  same  may  be  situate  and  existing, 
and  howsoever  described,  with  all  the  appurtenances  thereunto 
belonging,  and  all  the  evidences,  title-deeds,  and  muniments  of 
title,  of  and  relating  to  the  same,  to  hold,  receive,  and  take  the 
same,  real  and  personal  estates  and  premises,  appurtenances, 
and  other  matters,  unto  them,  my  said  executors,  and  the  sur- 
vivors and  survivor  of  them,  his  heirs,  or  executors  or  adminis- 
trators, according  to  the  nature  of  the  property  and  estate,  for 
ever,  upon  trust,  nevertheless,  to  and  for  the  use  and  benefit  of 
my  infant  son,  Thomas  Bi(unro,  should  he  survive  me,  for  the 
use  of  my  said  son ;  and  such  of  my  said  residuary  property  as 
shall  not  consist  of  real  or  heritable  estates  in  Scotland,  to  be 
laid  out  in  the  purchase  of  lands,  and  other  real  or  heritable 
property  or  estates  situate  in  Scotland,  in  the  name  of  my  said 
son  Thomas  Munro,  and  to  be,  together  with  such  real  or  heri- 
table estates  in  Scotland  as  I  shall  be  seized  or  possessed  of  at 
the  time  of  my  decease,  strictly  entailed  upon,  and  for  and  unto 
the  use  of  my  said  son,  and  the  heirs-male  of  his  body  lawfully 
to  be  begotten,  and  in  case  of  failure  of  such  heirs-male  of  the 
body  of  my  said  son,  then  upon  and  unto  the  heirs-female  of  the 
body  of  my  said  son,  lawfully  to  be  begotten.'* 

The  deed  then  proceeded  with  a  destination  in  fa- 
vour of  the  second  son  and  his  heirs,  and  on  their 
failure,  to  a  series  of  other  heirs.  The  will  made  pro- 
vision for  the  maintenance  of  younger  children,  at  the 
discretion  of  the  executors,  till  they  reached  the  ^  age 
of  twenty-one.  It  excluded  the  succession  of  heirs- 
portioners ;  and  in  the  event  of  failure  of  issue  of  his 
body,  it  was  declared,  that  "  such  estates  in  Scotland 
as  I  shall  die  seized  of,  as  aforesaid,  and  also  such  other 
estates  there  as  shall  be  purchased,  as  aforesaid,"  were 
to  be  entailed  on  a  nephew,  John  Munro,  and  his  heirs- 
male  and  female,  in  a  certain  order,  and  on  their  fail- 
ure, on  the  testator's  brother  Alexander,  and  his  heirs. 

It  was  further  provided : 

''  But  in  case  my  said  son,  and  any  other  child  or  children  who 
may  be  born  unto  me^  shall  predecease  me,  or  die  before  attain- 
ing the  age  or  ages  of  twenty-one  years,  or  being  a  daughter  or 
daughters,  before  attaining  such  age  or  ages,  or  before  being 
married,  then,  and  in  such  last-mentioned  event,  my  will  is,  and 
I  do  direct  that  my  said  executors  shall  be  and  stand  possessed 
of  my  said  residuary,  real  and  personal  estates,  upon  trust,  to 
and  for  the  use  of  my  said  nephew,  John  Munro,  and  that  such 
parts  of  my  said  residuary  estates  as  shall  not  consist  of  real  or 
heritable  property  in  Scotland,  shall  be  laid  out  in  the  purchase 
of  lands  and  other  real  or  heritable  property  and  estates,  situate 
in  Scotland,  aforesaid,  in  the  name  of  the  said  John  Munro,  or, 
in  the  event  of  his  decease,  leaving  issue,  in  th^  name  of  his 
heir-male,  or  heir-female  herein  afler  mentioned,  as  the  case  may 
be,  and  shall  be,  together  with  such  real  or  heritable  estates  in 
Scotland  as  I  shall  be  seized  and  possessed  of  at  the  time  of  my 
decease,  strictly  entailed  upon,  and  for  and  unto,  and  unto,  the 
use  and  lues  of  the  said  John  Munro,  and  the  hcirs-malc  of  his 


body,  and  on  failure  of  such  heirs-male,  then  upon  and  unto, 
and  to  and  for  the  use  of  the  heirs-female  of  his  body,  and  in 
default  of  issue  of  the  body  of  the  said  John  Munro,  then  upon 
and  for,  and  unto  the  use  and  uses  of  my  said  brother,  Alex- 
ander Munro,  and  the  heirs>male  of  his  body,  and  on  failure  of 
such  last  mentioned  heira>niale,  then  upon  and  unto  the  heirs- 
female  of  the  body  of  the  said  Alexander  Monro,  and  in  default 
of  such  issue  of  the  said  Alexander  Munro,  then  upon  and  unto 
his  right  lawful  heirs,  and  in  the  cases  or  events  a£Dresaid  of  my  said 
son,  and  such  my  future  child  and  children,  if  any,  predeceasing 
me,  or  dying  before  his  or  their  age  or  ages  of  twenty-one  years,  or 
being  a  daughter  or  daughters  before  marriage,  and  of  my  said  ne- 
phew, John  Munro,  dying,  whether  before  or  after  me,  without 
issue,  previously  to  his  or  their  becoming  possessed  of  any  bene- 
ficial interest  in  my  said  residuary  estates,  under  and  by  virtue 
of  this  ray  last  will  and  testament,  by  such  purchase  of  land  and 
heritable  estates  m  Scotland,  in  his  or  their  name  or  names,  as 
aforeBaid,  then  and  in  such  last  mentioned  events,  my  mind  and 
will  are,  and  I  do  direct  that  my  said  executors  shall  be,  and 
stand  possessed  of,  and  interested  in  my  said  reriduary,  real  and 
persoiwl  estates,  upon  trust,  to  and  for  the  use  and  benefit  of 
my  said  brother,  Alexander  Munro,  and  that  such  part  or  parts 
of  my  said  residuary  estates  as  shall  not  consist  of  real  or  heri> 
table  estates  in  Scotland,  shall  be  laid  out  in  the  purchase  of 
lands,  and  other  real  or  heritable  property  or  estates  in  Scotland, 
in  the  name  of  the  said  Alexander  Munro ;  or,  in  the  event  of 
his  decease,  leaving  issue,  in  the  name  of  his  heir-male  or  heir- 
female,  as  the  case  may  be,  and  shall  be,  together  with  such  real 
or  heritable  estates  in  Scotland  aa  I  shall  be  seized  and  possess- 
ed of  at  the  time  of  my  decease,  strictly  entailed  upon,  and  to 
and  for  the  use  of  the  said  Alexander  Munro,  and  the  heirs-male 
of  his1)ody;  and  on  failure  of  such  last-mentioned  heirs-male, 
then  upon  and  unto  the  heirs-fenuile  of  the  body  of  the  said 
Alexander  Munro ;  and  on  fiulore  of  issue  of  the  said  Alex- 
ander Munro,  then  upon,  and  unto  his  right  lawful  heirs.  *' 

It  was  provided  by  the  marriage-contract,  executed 
previous  to  the  marriage  between  the  testator  and  the 
raiser  in  1814,  that  certain  sums,  amounting  to  £30,000, 
not  falling  under  the  last  will  and  settlement  (and 
which,  by  a  minute  lodged  in  the  present  process, 
were  expressly  stated  not  to  be  in  any  shape  included 
in  it,  or  subject  to  be  affected  by  any  judgment  to  be 
therein  pronounced),  were  vested  in  trustees  for  the 
purposes  therein  mentioned,  and  by  it  Sir  Thomas 
Munro  bound  and  obliged  himself  to  make  payment  to 
the  child  or  children  that  might  happen  to  be  procreated 
of  the  marriage,  and  existing  at  the  term  of  payment, 
of  the  sums  following,  namely :  If  there  should  be  only 
one  child,  whether  male  or  female,  the  sum  of  £10,000: 
If  there  should  be  two  children,  whether  male  or  fe- 
male, the  sum  of  £20,000  Sterling ;  and  if  there  should 
be  three  or  more  children,  the  sum  of  £30,000  Sterling. 
These  provisions  were  declared  to  be  subject  to  the 
liferent  annuity  settled  therein  on  his  wife,  and  to  be 
payable  at  the  first  term  of  Whitsunday  or  Martinmas 
after  her  decease,  should  she  survive  the  said  Sir  Tho- 
mas Munro,  and  to  be,  failing  any  appointment  by  any 
writing  under  the  hand  of  the  said  Sir  Thomas  Munro, 
divided  among  tlic  children  of  the  marriage  equally, 
slLare  and  shore  alike;  and  he  thereby  binds  and 
obliges  himself  to  aliment,  entertain  and  educate  the 
children  of  said  marriage,  suitably  to  their  situation 
and  rank  in  life,  until  the  term  of  payment  of  ,tbe  said 
sum  of  provisions  thereby  contracted  in  them,  or  un- 
til they  be  otherwise  properly  provided  for.  The  tes- 
tator, who  died  on  6th  July  1827,  was  survived  by  his 
wife,  the  present  raiser,  and  two  sons,  the  claimants — 
the  one  sixteen,  the  other  eleven  years  of  age.     At  his 
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death,  the  testator,  iadependent  of  real  property,  or 
money  secured  on  red  and  heritable  property  in  Scot- 
land, was  possessed  of  personal  and  other  estate,  amount- 
ing to  a  large  sum.  His  whole  residuary  estate,  including 
annuities  (and  exclusive  of  the  £30,000  vested  in  the 
trustees  under  the  m  'rriage-contract  above  mentioned), 
was  condescended  upon  by  the  trustees  a»  amounting, 
at  3d  January  1834,  to  upwards  of  £147,932.  1  Is.,  and 
deducting  therefrom  the  value  of  the  real  estate  in 
Scotland,  as  afler  mentioned,  there  would  remain  about 
£128,432.  lis.  as  the  amount  of  the  rest  of  the  resi- 
duary estate  at  the  foresaid  date.  The  testator  died 
possessed  of  real  property  in  Scotland,  consbting  part- 
ly of  houses  and  partly  of  heritable  bonds,  these  heri- 
table investments  having  been  made  partly  before  and 
partly  after  the  execution  of  the  settlement  The 
houses  were  considered  to  be  worth  about  £2600,  and 
the  sum  on  the  heritable  bonds  amounted  to  £16,900; 
and  after  the  death  of  the  testator,  there  had  accrued 
from  the  profits  of  the  estate,  and  held  by  the  executors, 
a  sum  exceeding  £20,000.  The  raisers  entered  on  their 
office  of  executors  and  trustees  on  the  death  of  the 
testator,  and  they  brought  this  action  of  multiplepoind- 
ing  for  the  purpose  of  determining  certain  questions  of 
difficulty.  In  the  action  the  trustees  and  two  sons  ap*' 
peared  and  claimed  as  follows : 

1.  Claim  Jbr  Sir  Thomas  Munro* 

( 1 .)  In  respect  that  the  last  will  and  settlement  was 
not  effectual  to  convey  heritable  property  in  Scotland, 
he  claimed  the  whole  heritage  in  unlimited  fee,  as  heir, 
together  with  all  the  fruits  afid  rents  since  the  testa- 
tor^s  death.     (2.)  He  farther  claimed  that  he  should 
have  his  plaoe  in  the  entail,  as  the  first  disponee  under 
it,  to  all  the  lands  purchased  in  Scotland,  in  terms  of 
the  will,  out  of  the  residue,  contending  that  he  was  so 
entitled,  notwithstanding  he  insisted  that  he  was  en- 
titled to  the  Scotch  heritage  in  unlimited  fee,  arguing 
that,  in  the  circumstances,  there  was,  by  the  law  of 
England,  no  case  of  election  raised  against  him  as  heir, 
so  as  to  put  him  on  his  election,  either  to  allow  the 
Scotch  heritable  property  to  be  entailed  along  with  the 
rest  of  the  residuary  estate,  or,  if  he  took  the  Scotch 
heritable  property,  to  abandon  all  benefit  under  the 
will.     At  all  events,  he  maintained  that  the  doctrine  of 
election  could  not  be  applied,  since  any  entail  made 
with  the  omission  of  the  claimant's  name  as  first  called 
by  it,  would  be  an  entail  quite  different  from  that 
which  the  deceased  contemplated  and  enjoined.     (3.) 
He  further  claimed,  that  the  trustees  should  hold  for 
him  the  whole  ftmds  and  profits  that  accrued,  or  would 
accrue  upon  the  residuary  estate,  as  it  stood  at  the 
date  of  the  death,  down  to  the  date  of  the  said  resi- 
duary estate  being  invested  in  land  and  entailed  upon 
him ;  and  from  the  date  of  land  being  so  purchased 
and  entsdled,  he  clamed  right  to  the  rents  of  the  land : 
submitting,  in  support,  that  as  the  will  contained  no 
directions  for  accumulating  the  revenue  .  during  his 
minority,  nor  any  directions  for  applying  it  in  the  pur- 
chase of  land,  that  that  revenue  belonged  to  him  as 
the  party  now  holding  right  to  enjoy  the  use  of  his 
father^s  estate.     (4.)  On  the  supposition  of  his  claim 
to  the  Scotch  heriti^e,  without  being  put  to  his  elec- 
tion, being  repelled,  then  the  provision  in  the  will  being. 


.  that  such  of  the  testator's  residuary  estate  ^  as  shall 
not  consist  of  real  or  heritable  estates  in«  Scotland," 
should  be  <^  laid  out  in  the  purchase  of  lands  and  other 
real  or  heritable  property  or  estates  situate  in  Scot- 
land, in  the  name  of  my  said  son  Thomas  Munro,  and 
shall  be,  together  with  such  real  or  heritable  estates  in 
Scotland  as  I  shall  be  seized  or  possessed  of  at  the 
time  of  my  decease,  strictly  entailed  upon,"  &c.,  he 
maintained  that  the  trustees  were  not  entitled  to  realise 
the  heritable  property  in  Scotland,  or  heritable  bonds, 
and  with  the  proceeds  to  purchase  land,  and  entail  the 
same,  but  they  were  bound  to  entail  the  heritable  bonds 
themselves,  in  jespect  that  they  formed  a  real  and  he- 
ritable estate  in  Scotland,  which  belonged  to  the  de- 
ceased, and  which,  as  he  alleged,  the  testator,  by  the 
will,  enjoined  his  executors  not  to  realise,  but  to  entail. 
(5.)  On  the  supposition  that  the  claims  to  the  Scotch 
heritage,  and  to  the  revenue  derived  fV'om  the  trust*' 
estate,  while  it  remained  uninvested  in  land,  should  be 
repelled}  he  claimed  aliment  out  of  the  trust- funds  from 
the  time  of  the  testator's  decease  up  to  the  time  when 
he  should  receive  possession  of  the  entailed  estates. 

2.  Claim  for  Campbell  Munro, 

He  claimed  under  the  provision  in  the  antenuptial 
contract  and  the  settlement  of  the  testator,  to  be  rank- 
ed and  preferred  on  the  fund  in  medio  for  an  adequate 
and  suitable  yearly  allowance  for  his  education,  main- 
tenance and  support,  until  he  attained  the  age  of  twenty- 
one,  and  thereafter  until  the  provision  mside  in  his  fa- 
vour by  the  marriage-contract  should  become  payable. 

3.  Claim  oftJie  Trustees  and  Executors, 

(1.)  They  claimed  the  whole  funds  and  estate  of  the 
deceased,  wherever  situated,  in  order  that  the  same 
might  be  employed  and  invested  in  terms  of  the  settle- 
ment. (2.)  They  maintained,  that  if  Sir  Thoma» 
Munro  insisted  to  have  his  place  in  tlie  entail  of  the 
lands  to  be  purchased  with  the  residuary  estate,  he  could 
not  withdraw  the  real  and  heritable  property  in  Scot- 
land from  the  operation  of  the  will,  so  as  that  it  should 
not  be  included  in  the  entail,  but  be  taken  by  him  in 
unlimited  fee.  Admitting  that  the  will  was  not  so  exe- 
cuted as  legally  to  afiect  such  property  in  Scotland, 
they  contended  that  still  it  was  so  expressed,  that  were 
Sir  Thomas  in  a  competent  court  in  England  claiming 
implement  of  the  will,  as  respected  the  purchase  of 
land,  with  the  other  residuary  estate  of  his  father,  and 
entailing  it  upon  him  and  the  other  parties  there  men- 
tioned, he  would  be  put  upon  his  election,  and  be 
prevented  from  withdrawing  the  real  property  in  Scot- 
land from  the  operation  of  the  will,  and  Uie  entail  to 
,  be  executed  by  the  trustees,  and  at  the  same  time  tak- 
ing benefit  under  the  will,  so  far  as  otherwise  conceived 
in  his  favour.  (3.)  They  farther  claimed  the  whole 
interests,  rents,  and  profits  of  the  residuary  estate, 
whether  consisting  only  of  personal  estate  and  real 
estate  out  of  Scotiand :  or  together  with  these,  also  of 
real  or  heritable  estate  in  Scotland,  if  it  should  be  held 
that  Sir  Thomas  must  surrender  the  kut  to  the  pur- 
poses of  the  will,  and  took  benefit  thereby^--arising 
from  the  date  of  Sir  Thomas  Munro's  death,  till  the 
majority  of  the  present  Sir  Thomas  Munro  (or  failing 
him,  of  his  brother  Campbell  Munro) — to  be  laid  out 
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by  them  in  land,  and  entailed  in  terms  of  the  will,  sub- 
ject only  to  deduction  of  such  sums  as  should  be  ne- 
cessary for  the  aliment  and  education  of  Sir  Thomas 
Munro  and  his  brother.  In  support  of  this  claim,  the 
trustees  stated,  that  though  the  settlement  contained 
no  express  direction  to  accumulate,  yet  it  was  neces- 
sarily inferred  from  other  clauses.  Isf particular,  Istj 
it  was  directed  that  the  trust  should  continue,  and  that 
the  trustees  should  hold  the  estate  till  the  majority  of 
the  heir,  till  which  time  all  the  funds  received  by  them 
must  be  considered  as  parts  of  one  estate ;  and,  2d^ 
from  the  clause  before  quoted,  providing  for  the  in- 
vestment of  the  funds,  in  case  of  the  predecease  of  both 
the  testator's  sons  in  minority,  on  the  testator's  nephew, 
John  Munro.  In  reference  to  that  clause  they  argued, 
that  all  the  estate  held  or  acquired  by  the  trustees  dur- 
ing the  whole  period  of  their  management,  till  they 
fall  to  be  divested  in  favour  of  one  or  other  of  the  de- 
visees ultimately  interested,  was  to  be  massed  and  in- 
vested by  the  trustees  for  behoof  of  the  party  ultimate- 
ly entitled  to  get  a  transfer  from  the  trustees  at  the 
termination  of  the  trust.  It  was  maintained  that  such 
interpretation  was  dear,  in  case  of  John  Munro's  suc- 
cession, and  ought  equally  to  be  so  in  that  of  Sir 
Thomas. 

The  Lord  Ordinary,  after  the  record  was  closed  and 
hearing  parties,  appointed  a  case  to  be  prepared  for 
English  counsel,  in  regard  to  the  points  of  English  law 
raised  in  the  record.  The  opinions  of  Mr  Bickersteth 
(now  Lord  Langdale,  master  of  the  rolls),  and  Mr  Pem- 
berton,  were  accordingly  taken.  The  following  were 
the  queries : 

''  1.  Whether  the  will  would  be  held  sufficient,  by  the  law 
of  England,  to  pass  real  property  situated  in  England,  or  monies 
so  secured  on  real  property,  as  to  constitute  real  estate  there  ? 

'*  2.  If  it  should  be  held  not  sufficient  for  that  purpose,  what 
are  the  particular  grounds  on  which  it  would  be  considered  in 
England  insufficient  for  that  purpose  ? 

"  3.  If  the  will  be  not  sufficient — or,  on  the  supposition 
that,  through  any  defect  of  form  or  otherwise,  it  had  not  been 
sufficient — to  pass  real  property  in  England,  does  it  so  express 
the  testator's  intention,  that  it  would  put  the  heir  to  his  elec- 
tion in  any  competent  court  in  England,  whether  of  law  or 
equity,  if  he  had  claimed  the  English  real  property,  as  well  as 
his  plaice  in  the  entail,  to  be  executed  of  lands  to  be  purchased, 
in  terms  of  the  will,  with  the  remainder  of  the  residuary  estate  ? 

'*  4.  The  last  will  and  settlement  of  Sir  Thomas  Munro 
being  ineffectual  by  the  law  of  Scotland  to  pass  real  or  heritable 
property  in  Scotland,  in  respect  of  its  not  being  executed  with 
due  solemnities,  according  to  the  forms  required  for  that  pur- 
pose, but  the  words  of  the  deed  being  otherwise  sufficient,  and 
the  meaning  of  Sir  Thomas  to  pass  such  real  or  heritable  pro- 
perty being,  as  is  maintained,  quite  dear, — Whether,  on  the 
supposition  of  the  question  having  arisen  for  trial  in  England, 
the  heir  would  have  been  put  to  his  election,  if  he  claimed  the 
real  or  heritable  property  in  Scotland,  as  not  subject  to  the  will, 
and  also  his  place  in  the  entail  of  the  lands  to  be  purchased  by 
the  trustees,  in  terms  of  the  said  will,  with  the  remainder  ot 
the  residuary  trust-estate  ? 

"  5.  Whether,  in  the  event  of  its  being  established  by  the 
present  Sir  Thomas  Munro,  that  his  father  died  possessed  of 
real  property  in  India  or  in  England,  that  circumstance  would 
affect  the  answers  to  the  previous  queries,  and  whether,  in  that 
case,  Sir  Thomas  Mun/o, — either  on  the  ground  that  the  will 
would  then  be  sufficiently  satisfied,  without  reference  to  the 
Scotch  real  property,  or  on  any  other  ground, — would  not  be 
put  to  his  election  ? 

**  6,  Assuming  that,  in  the  case  supposed  in  the  immediately 


preceding  query,  Sir  Thomas  Munro  would  not  be  put  to  hia 
election, — whether  houses,  or  houses  and  grounds  situated  at 
Calcutta,  are  real  property  ? 

"  7.  Holding  that  Sir  Thomas  Munro  would  be  put  to  his 
election, — whether,  by  the  law  of  England,  the  trustees,  in 
executing  the  trusts  of  the  will,  would,  according  to  the  sound 
construction  thereof,  be  entitled  to  realise  the  heritabie  bamU 
for  money  secured  on  land  in  Scotland  (such  heritable  bonds 
being,  according  totiie  Scotch  law,  real  and  heritable  property), 
and  to  purchase  land  with  the  proceeds,  and  entail  the  land  so 
purchased  ?  Or,  whether,  in  so  &r  as  the  residuary  estate  ocm- 
sists  of  such  real  and  heritable  property  in  Scotland,  they  would 
be,  in  terms  of  the  prorisions  of  the  will,  bound  to  take  the 
heritable  bonds  as  they  stand,  and  entail  these  bonds  upon  Sir 
Thomas  Munro,  and  the  other  heirs  pointed  out  by  the  will  ? 

"  8.  Whether,  where  a  last  will  and  setUement  is  conceived 
in  the  terms  of  the  one  in  question,  as  respects  the  trusts,  for 
laying  out  the  testator's  residuary  estate  in  the  purchase  of  lands, 
and  entailing  the  same, — the  fruits,  profits  and  rents  arising 
from  the  estate  till  the  majority  of  the  heir,  if  lands  shall  not 
be  purchased  till  that  date,  or  the  fruits  and  profits  tiU  the  date 
of  the  purchase  of  lands,  and  the  rents  of  the  lands  thereafter 
till  the  majority  of  the  heir,  or  any  part  or  portion  thereof, 
would,  according  to  the  law  of  England,  &11  under  the  operation 
of  these  trusts,  or  whether  they  would  belong  to  the  heir  as 
his  own  exclusive  property,  and  would  go  to  his  executors  ? 

'*  9.  If  die  said  fruits,  profits  and  rents  shall  be  held  to  &I1 
under  the  operation  of  the  will, — Whether,  and  to  what  extent, 
the  same  would  be  subject  to  the  burden  of  proriding  for  the 
suitable  maintenance  and  education  of  Sir  Thomas  Munro  and 
Campbell  Munro,  reference  being  had,  in  answering  this  query, 
both  to  the  contract  of  marriage  and  to  the  last  will  and  settle- 
ment ? — And  whether,  and  to  what  extent,  any  burden  of  this 
nature  would  be  affected  as  respects  Sir  Thomas  Munro,  sup- 
posing him  to  be  entitied  to  take  the  real  and  heritable  property 
in  Scotland,  and  at  the  same  time  to  have  the  benefit  of  the  will, 
in  so  fiir  as  it  may  contain  provisions  in  his  &vour?" 

The  opinion  returned  was  to  this  effect : 

"1.  and  2.  The  will  of  Sir  Thomas  Munro  would  be  held 
sufficient  to  pass  real  estates  in  England,  or  monies  subject  to 
be  laid  out  on  real  estates,  so  as  to  bear  the  character  of  real 
estates. 

"  3.  If  the  will  had  not  been  suffiaent  to  pass  real  estates, 
the  question,  whether  it  could  be  read  for  the  purpose  of  put- 
ting the  heir-at-law  to  his  election,  would  have  depended  upon 
the  reason  for  which  it  was  held  insuffident.  If  its  insufficiency 
had  arisen  from  the  want  of  the  solemnities  required  by  the 
Statute  of  Frauds,  then  it  could  not  have  been  looked  at  by  a 
court  of  justice  as  expressing  any  intention  with  respect  to  real 
estates,  and  therefore  could  not  have  been  read  against  the  heir 
to  raise  a  case  of  election.  But  if  the  testator  had  assumed  to 
derise  estates  which  were  entailed  upon  his  son,  or  estates  whidi 
he  might  thereafter  purchase,  then,  though  the  will  would  have 
been  inoperative  to  pass  such  estates,  it  still,  if  well  executed, 
might  have  been  read  to  raise  a  case  of  election  against  the  heir. 
The  will,  as  it  stands,  sufficiently  indicates  an  intention  to  pass 
such  real  estates  in  England  as  belonged  to  the  testator  when 
he  made  it,  and  none  other. 

*'  4.  If  this  question  had  arisen  for  decision  in  England,  the 
will  would  have  been  read  for  the  purpose  of  putting  tiie  Scotch 
heir  to  his  election. — Brodie  v.  Barry,  2  Yes.  and  R.  127. 

*'  5.  The  circumstance  here  alluded  to  would  not  in  any 
degree  affect  the  answers  to  the  prerious  queries. 

"  6  Houses  and  grounds  situated  at  Calcutta  are  now  dedded 
to  be  real  property. — Freeman  v,  Fairlie  (not  yet  reported). 

"  7.  We  have  no  property  in  England  analogous  to  heritable 
bonds ;  and  if  an  English  Court  were  called  upon  to  dedde  this 
question,  it  would  refer  to  Scotland  for  information  as  to  the 
subject,  in  order  to  collect  the  testator's  intention.  It  appears 
to  us  that  the  intention  requires  that  the  heritable  bonds  should 
be  converted,  and  the  proceeds  laid  out  in  land,  and  we  think 
such  intention  suffidentiy  apparent  to  enable  a  court  of  justice 
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to  act  upon  it,  though  in  opposition  to  some  particular  expres- 
sions in  the  will. 

"  8.  According  to  the  law  of  England,  Sir  Thomas  Munro 
would  be  entitled  to  the  rent  of  the  estates  in  Scotland  from 
the  time  of  his  father's  death,  and  to  the  income  of  the  remain- 
der of  the  heritable  and  personal  property,  whether  actiially  in- 
rested  in  land  or  not,  from  the  expiration  of  tweWe  months 
from  that  time Sit  well  v,  Bernard,  6  Yes.  520. 

"  9.  By  the  will,  the  estates  are  expressly  charged  with  the 
muntenance  of  the  younger  son  of  the  testator  during  his  mi- 
nority. This  is  a  performance  of  the  obligation  which  the  tes- 
tator contracted  by  his  marriage-settlement,  as  far  as  it  goes. 
If  Lady  Munro  should  ,live  beyond  the  period  when  Campbell 
Munro  attains  twenty-one,  any  further  claim  which  he  may  have 
mast  depend  upon  the  marriage-contract,  the  effect  of  which  must 
be  determined  by  the  law  of  Scotland." 

Some  doubts  being  entertained  how  far  the  above 
queries  and  opinion  exhausted*  the  various  questions, 
an  additional  joint  case  was  submitted  for  the  opinion 
of  Mr  Pemberton  and  Sir  William  Follet — ^the  circum- 
stance of  the  testator  having  acquired  the  heritable 
property  in  Scotland  subsequent  to  the  making  of  the 
settlement,  by  funds  belonging  to  him  previous  to  its 
date,  and  that  those  who  were  left  in  the  management 
of  such  personal  funds  had  general  powers  from  the 
testator  to  expend  them  on  heritage  or  heritable  secu- 
rities in  this  country,  not  having  been  very  prominent- 
ly put  in  the  view  of  the  counsel  previously  consulted. 

In  the  additional  case  it  was  put  to  counsel, 

"  1.  Whether  it  is  to  be  understood  that,  if  the  heir  had, 
in  any  competent  court  in  England,  claimed  English  real  pro- 
perty, as  well  as  his  place  in  the  entail  of  lands  directed  to  be 
purchased,  he  would,  under  the  terms  of  the  will,  have  been 
put  to  his  election,  only  to  the  extent  of  the  real  estate  belong- 
ing to  the  testator  at  the  time  the  will  was  made ;  and  would 
have  been  held  entitled  to  take  all  real  estate  of  subsequent 
acquisition,  and,  at  the  same  time,  to  have  his  place  in  the  en- 
tail of  all  the  lands  which  might  in  that  view  come  to  be  en- 
tailed, in  fulfilment  of  the  instructions  of  the  testator  to  that 
effect  ? 

"  2.  Would  the  answer  to  the  preceding  query  be  at  all  varied 
or  altered,  and  if  so,  to  what  effect,  either,  la^,  Upon  the  sup- 
position that  any  real  property  in  England,  acquired  by  Sir 
Thomas  Munro  after  he  made  the  former  will,  was  acquired 
hy  personal  funds  belonging  to  him  prior  to  its  date,  and  which 
thos«  in  the  management  of  them  had  authority  to  lay  out  on 
real  property  in  England,  or  to  vest  on  real  securities  in  Eng- 
land i  or,  2J,  Upon  the  supposition  that  any  real  property  in 
England,  acquired  by  Sir  Thomas  Munro  after  the  will  was 
Qutde,  was  acquired  by  personal  funds,  also  acquired  afler  that 
date,  but  which  those  in  the  management  of  them  had  authority 
to  lay  out  on  real  property,  or  to  vest  on  real  securities  in  Eng- 
ird; or,  d(/.  Upon  the  supposition  that  any  real  property  in 
England,  acquired  by  Sir  Thomas  Munro  after  the  will  was 
nade,  was  acquired  by  personal  funds,  also  acquired  after  that 
date,  and  without  those  in  the  management  of  them  having  had 
authority  from  Shr  Thomas  to  alter  their  character,  by  laying 
them  out  on  real  property,  or  vesting  them  on  real  securities, 
and  without  their  acts  having  been  subsequently  approved  of 
by  bim? 

**  3.  The  will  of  Sir  Thomas  Munro  being  ineffectual  by  the 
Isw  of  Scotland  to  pass  real  or  heritable  property  ta  Scotland, 
|n  respect  of  its  not  being  executed  with  due  solemnities,  accord- 
ing to  the  form  required  for  that  purpose,  but  assuming  the  words 
of  the  deed  to  be  8«ich,  that,  according  to  the  law  of  Scotland, 
they  would,  if  used  in  a  duly  executed  Scotch  deed  (which, 
however,  it  may  be  observed,  requires,  in  its  other  clauses,  to 
be  framed  in  peculiar  terms,  in  order  to  carry  real  estate,  and  is 
lubject  to  peculiar  rules  of  construction),  be  held  sufficient  not 
only  to  pass  real  or  heritable  property  in  Scotland,  but  to  indi- 
cate an  intention,  on  the  part  of  the  maker  of  the  deed,  to  pass 


aU  property  of  that  description,  either  belonging  to  him  at  its 
date,  or  which  he  should  subsequently  acquire,  and  be  possessed 
of — whether,  on  the  supposition  of  the  question  having  arisen 
for  trial  in  England,  the  heir,  if  he  claimed  the  real  or  heritable 
property  in  Scotland  as  not  subject  to  the  will  executed  by  Sir 
Thomas  Munro  in  England,  and  also  his  place  in  the  entail, 
would,  under  that  will,  have  been  put  to  his  election  in  regard 
to  the  whole  of  Vtich  real  or  heritable  property  in  Scotland, 
whether  belonging  to  the  testator  at  the  date  of  the  will  or  after- 
wards acquired,  or  only  in  regard  to  that  pait  of  it  which  be- 
longed to  him  when  he  made  the  will  ? 

**  4.  Would  the  answer  to  the  preceding  query  be  at  all  varied 
or  altered,  and  if  so,  to  what  effect,  either,  1st,  upon  the  8up-> 
positibn  that  the  heritable  or  real  property  in  Scotland,  acquired 
by  Sir  Thomas  Munro  after  he  made  the  foresaid  will,  was  ac- 
quired by  personal  funds  belonging  to  him  prior  to  its  date,  and 
which  those  in  the  management  of  them  had  authority  to  lay 
out  on  real  or  heritable  property  in  Scotland,  or  to  vest  in  real 
securities  in  Scotland ;  or,  2d,  upon  the  supposition  that  the  real 
or  heritable  property  in  Scotland,  acquired  after  the  will  was 
made,  was  acquired  by  personal  funds  also  acquired  after  that  date, 
but  which  those  in  the  management  of  them  had  authority  to  lay 
out  on  real  property,  or  to  vest  in  real  securities ;  or  Sd,  upon 
the  supposition  that  the  real  or  heritable  property  in  Scotland, 
acquired  by  Sir  Thomas  Munro  after  the  vrUl  was  made,  was 
acquired  by  persorud  funds,  also  acquired  after  that  date,  with- 
out those  in  the  management  of  them  having  had  authority  from 
Sir  Thomas  to  alter  their  character,  by  laying  them  out  on  real 
or  heritable  property,  or  vesting  them  on  real  securities,  and 
without  their  acts  having  been  subsequently  approved  of  by 
him :  Would  it  in  any  degree  affect  the  answer  to  the  preceding 
query,  that  in  any  or  all  of  these  cases  the  particular  investment 
in  re^  property  had  or  had  not  been  specially  intimated  and  made 
known  to  Sir  Thomas  Munro?" 

The  following  opinion  w^as  returned : 

'*  1.  That  if  the  heir  had,  in  any  competent  Court  in  Eng- 
land,* claimed  English  real  property,  as  well  as  his  place  in  the 
entail  of  lands  directed  to  be  purchased,  he  would,  under  the 
terms  of  the  will,  have  been  put  to  his  election  only  to  the  ex- 
ten|  of  the  real  estate  in  England  belonging  to  the  testator  at 
the  time  when  the  will  was  made,  and  would  have  been  held 
entitled  to  take  all  real  property  of  subsequent  acquisition,  and, 
at  the  same  time,  tb  have  his  place  in  the  entail  of  all  the  lands 
which  might  in  that  view  come  to  be  entailed  in  fulfilment  of 
the  intentions  of  the  testator  to  that  effect. 

*'  2.  The  answer  to  the  preceding  query  would  be  in  no  re- 
spect varied  upon  any  of  the  suppositions  here  suggested. 

'*  3.  Assuming  the  words  of  the  deed  in  question  (which, 
vrith  respect  to  Scotch  estates,  contains  very  different  expres- 
sions from  those  which  are  to  be  found  appUcable  to  English 
property)  to  be  such  as,  in  a  deed  duly  executed,  would  be  held 
sufficient  to  indicate  an  intention  on  the  part  of  the  maker  of 
the  deed  to  pass  all  real  or  heritable  property  in  Scotland,  either 
belonging  to  him  at  its  date  or  subsequently  acquired.  The 
heir,  if  the  question  had  arisen  in  England,  would,  if  he  claimed 
the  real  or  heritable  property  in  Scotland  as  not  subject  to  the 
will  executed  by  Sir  Thomas  Munro  in  England,  and  also  hia 
place  in  the  entail,  have  been  put  to  his  election  in  regard  to 
the  whole  of  such  real  or  heritable  property  in  Scotland,  whether 
belonging  to  the  testator  at  the  date  of  the  will,  or  i^erwards 
acquired. 

"  4.  None  of  the  circumstances  here  suggested  would  in  any 
respect  have  varied  the  answer  to  the  preceding  query." 

The  Lord  Ordinary  having  ordered  cases  on  the 
whole  cause  (taking  into  view  the  above  opinions)  they 
were  boxed  for  the  Division. 

At  advising, 

Lord  Balgray. — The  intention  is  quite  clear  and  distinct,  I 
think.  Sir  Thomas  did  not  conceive  that  he  was  acquiring  a 
right  of  an  heritable  nature,  in  investing  the  money  in  Scotland 
in  heritable  bonds. 
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Lwd  A^ckenzie I  certainly  agree.     The  settlement  eon- 

tainB  a  conveyance  of  heritable  and  moveable  property  to  the 
tiustees. 

Lord  President. — We  must  be  guided  by  these  opinions  of 
English  counsel. 

Lord  Mackenzie. — Certainly.  But  here  counsel  do  not,  I 
think,  say  the  law  of  England  is  so  very  clear. 

The  Court 

'*  Find  the  claimant.  Sir  T.  Miuiro,  entitled  to  the  fi-ee  in« 
come  of  the  whole  heritable  and  moveable  estate  belonging  to 
his  said  father,  whether  actually  invested  in  land  or  not,  from 
the  expiration  of  twelve  months  from  the  time  of  his  &tker*s 
death  ;  and  to  that  extent  sustain  his  claim,  and  prefer  him  on 
the  fund  in  medio  accordingly,  and  decern :  Further,  find  that 
the  said  Sir  T.  Munro  ia  not  entitled,  as  heir-at^aw,  to  take 
up  and  possess  in  fee-simple  the  heritable  property  in  Scotland 
belonging  to  his  deceased  father,  and,  at  tlie  same  time,  to 
take  benefit  by  the  provisions  of  the  trust-deed,  but  must  be 
put  to  his  election ;  and  that,  if  be  'elect  to  abide  by  the  trust* 
deed,  he  is  bound,  at  the  expense  of  the  trustees,  to  make  up 
titles  to,  and  convey  the  whole  heritable  property  in  Scotland 
to  the  trustees  for  the  purposes  of  the  trust-deed :  Find  thafe 
the  trustees  are  not  bound,  by  the  injunctions  of  the  trust-deed, 
to  settle  the  Scottish  heritable  bonds  by  entail  on  Sir  T.  Manro 
and  the  other  heirs  therein  mentioned,  but  that  they  may  uplift 
them,  and  invest  them  in  land,  fbr  the  purpose  of  being  entailed 
in  terms  of  the  trust-deed  :  Find  that  the  expenses  incurred  by 
the  several  parties  ought  to  be  paid  out  of  the  capital  of  the 
trust-funds,  and  decern  :  and-  with  these  findings,  remit  to  the 
Lord  Ordinary  to  proceed  in  the  cause  as  shall  be  just.** 

Authorities  for  Raisers RoberUon,  16th  Feb.  1826 ;  F.  C. 

Trotter,  5th  Dec.  1826,  affirmed  on  Appeal ;  W.  and  S.  Ap. 
Cases,  III.  407.  Brodie  and  Barry ;  2  Ves.  and  Reas.  p.  127. 
Brown ;  M.  Diet.  5540.  Drummond  ;  Mor.  p.  2313.  Glover, 
7th  Dec.  1810;  F.  C.     Sitwell  v.  Bernard  ;  6  Yes.  520. 

Authorities  for  SirT.  Munro. — Brown  o.  Bower;  Mor.  Diet. 
5440.  Sitwell  v.  Bernard ;  6  Ves.  520.  Earl  of  Stair  v. 
Stair's  Trustees,  19th  June  1827,  H.  of  L. 

Lord  Ordinary f  Fullerton Solicitor- General  (Cuninghame) ; 

Richard  Campbell,  Agent  for  Raisers Dean  of  Faculty  (Hope), 

Rutherfurd;  Fothringham  and  Lindsay,  W.S.,  and  William 
Renny,  W.S.,  Agenta/or  Claimants S.,  Chrk [G.D.F.] 


23d  December  \S36. 
First  Division. — (G.D.F.) 

J^^o.  106. — Messbs  LANaTON  and  Bickneix  and 
Mandatories,  Suspendersy  v.  Messrs  M^Donald^ 
Son  and  Company  and  Cautioners,  CJkargers. 

Bill  of  Exchange— Proof,  Parole— Fraud— (1.)  Held  by  the 
Lord  Ordinary,  and  acquiesced  in,  that  when  a  bill  is  indorsed 
after  it  is  past  due,  and  bears  marks  of  dishonour  on  the  face 
of  it,  the  indorsee  is  liable  to  all  exceptions  competent  against 
the  indorser.  (2.)  Held  by  the  Court,  that  parole  proof  of 
such  exceptions  must  be  allowed,  whers,  fraud  is  alleged  in  re- 
yard  to  the  acquisition  of  the  bill  by  the  indorsee, 

Messrs  Langton  and  Bicknell,  oil-merchants  in  Lon- 
don, employed  Mr  Rowley,  drysalter  in  Glasgow,  as 
their  agent  in  Scotland.  In  1 832,  they  furnished  goods 
to  Mr  William  Richardson,  oil-merchant  in  Glasgow. 
About  the  end  of  that  year,  the  accounts  between  the 
parties  were  adjusted,  and  a  balance  was-  found  to  be 
due  by  Richardson  for  goods  furnished  to  him,  amount- 
ing to  £496.  6.  6.  In  September  1832,  Mr  Rowley 
applied  for  a  settlement  of  this  account,  and  it  was 
alleged  by  the  chargers  that  he  received  from  Richard- 
son the  bill  charged  on,  for  £283. 4.  9*,  in  part  payment 
of  the  debt  due  to  them.  This  bill,  which  was  dated 
the  29th  May  1832,  and  payable  three  months  there- 


after, was  drawn  by  Richardson  u{>on,  and  accepted  by 
the  suspenders,  M'Donald,  Son  and  Company.  When 
it  was  delivered  to  Rowley,  the  indorsation  of  Mr 
Railton  was  sewed :  The  bill  was  then  past  due,  and 
it  bore  marks  of  dishonour  upon  the  face  of  it. 

Shortly  after  this,  Richardson  became  insolvent,  and 
the  suspenders,  who  had  been  for  some  time  before  in 
embarrassed  circumstances,  were  sequestrated  on  31st 
October  1832.  They  afterwards,  in  May  1833,  ob- 
tained a  settlement  with  their  creditors  for  a  composi- 
tion of  6s.  6d.  in  the  pound,  payable  by  instalments, 
and  a  bond  of  eaution  was  granted  for  payment  of  the 
dividends. 

On  7th  August  1833,  Messrs  Langton  and  Bicknell 
made  an  affidavit  to  the  debt,  and  instructed  their 
agents  to  take  measures  to  enforce  payment  from  the 
accepters,  who  disputed  their  liability  for  the  bill.  Ac- 
cordingly, diligence  was  raised  upon  the  bill  and  re- 
gistered bond  of  caution  lodged  in  the  sequestration, 
upon  which  a  charge  was  given  to  the  suspenders, 
M'Donald,  Son  and  Company,  and  their  cautioners, 
for  payment  of  the  first  instalment  of  the  composition. 

This  charge  was  brought  under  suspension.  Tlie 
reasons  of  suspension  were:  that  Mr  Rowley,  the 
chargers'  agent,  had  improperly  delivered  the  bill  to 
them,  to  be  retained  as  a  security  for  their  debt,  when 
he  ought  to  have  given  it  up  to  Richardson,  the  drawer; 
and,  farther,  that  the  chargers  having  acquired  the  bill 
after  the  term  of  payment,  and  with  marks  of  dishonour 
on  the  face  of  it,  were  liable  in  certain  exceptions  said 
to  be  competent  to  the  accepters  ag^nst  Richardson. 
These  propositions  were  disputed  on  the  part  of  the 
chargers,  and  a  record  was  made  up  in  the  process  of 
suspension.  A  debate  afterwards  took  place  upon  tlie 
closed  record,  and  the  Lord  Ordinary,  on  1 9th  No- 
vember 1834,  pronounced  an  interlocutor  to  the  fol- 
lowing effect : 

**  In  respect  it  is  admitted  that  the  bill  in  question  was  in- 
dorsed to  Andrew  Rowley,  the  agent  for  the  chargers,  not  only 
after  the  term  of  payment  was  passed,  but  after  the  bill  had 
been  dishonoured  and  noted  accordingly,  finds  that  the  chargers 
are  not  endtled  to  the  ordinary  privileges  of  holders,  but  are 
exposed  to  the  exceptions  pleadable  against  the  indorser,  and 
therefore  allows  the  suspenders  a  proof  by  competent  evidence 
of  their  averments,  that  Richardson,  the  drawer,  \Tas  the  proper 
debtor  in  the  bill,  and  that  he  knew  that  William  M* Donald, 
in  accepting  the  bill,  used  the  company's  firm  for  his  private 
purposes,  in  a  transaction  in  which  the  company  had  no  concern, 
and  also  their  averment  that  Rowley,  the  chargers*  agent,  im- 
properly delivered  the  bill  to  the  chargers  for  their  behoof, 
when  he  ought  to  have  given  it  up  to  Richardson,  the  drawer : 
Appoints  the  case  to  be  enrolled,  that  the  suspenders  may  state 
what  is  the  nature  of  the  proof  diey  mean  to  adduce.*' 

To  this  interlocutor  his  Lordship  subjoined  the  fol- 
lowing note : 

*'  By  the  law  of  Scotland,  the  circumstance  of  a  bill  being  in- 
dorsed after  the  term  of  payment,  does  not  take  away  any  of  its 
ordinary  privileges  in  the  hands  of  the  indorsee,  and  in  this 
respect,  our  law  difibrsj  at  least  to  a  certain  extent,  from  the 
law  of  England.  But  it  appears  to  the  Lord  Ordinary  that  the 
case  is  altered  if  the  bill  has  been  dishonoured,  and  the  dis- 
honour marked  by  the  notary  on  the  face  of  die  instrument.  A 
party  is  then  put  upon  his  guard  that  an  objection  exists  against 
Its  paj^ment,  mto  the  nature  of  which  he  is  bound  to  inquire. 
It  does  not  follow  from  this  that  a  proof  prout  de  jure  should 
be  admitted  of  all'  the  accepter's  defence?  against  payment. 
There  is  still  written  evidence  against  him,  under  his  own  hand, 
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of  the  existeaoe  of  the  debt,  whkli  evidence  can  only  be  red- 
ar^ed  habili  modo.  Tliitt  is  the  view  taken  bv  Mr  Bell  in  his 
Commentaries,  Vol.  I.  p.  ^03,  and  it  seems  to  be  sanctioned,  if 
not  by  express  decision,  at  least  bv  the  principles  assumed  in 
argumrnc  on  the  bench,  in  some  of  the  cases  to  which  he  refers, 
ptutirularly  ia  that  «f  M'Gowan,  February  24,  1826.  It  nust 
be  adautted,  however,  that  the  case  «f  Aidam,  June  19,  1830, 
has  a  contrary  aspect,  and  the  questi«i,  therefore,  is  not  unat^ 
tcuded  mth  difficulty. " 

This  judgment  waA  acquiesced  in  by  both  parties, 
and,  in  terms  of  the  above  appointment,  the  suspenders 
lodged  a  minute  in  process,  stating  that  they,  **  iti 
order  to  establish  their  averments,  crav«d  the  Lord 
Ordinary  to  grant  diligence  for  recovery"  of  certain 
writings.  The  writings  recovered  under  the  su^ien- 
ders*  diligence  were  not  sufHcient  to  prove  their  aver- 
ments. A  disenssion  afterwards  arose  as  to  whether 
they  were  entitled  to  parole  proof.  Upon  this  question 
minutes  of  debate  were  ordered,  on  considering  which 
the  Lord  Ordinary  pronounced  this  interlocutor : 

"  ^  June  1836 The  Lord  Ordinary  having  considered  the 

revised  minutes  for  the  parties,  and  whole  process,  allows  the 
siypenders  a  proof  7)roM/  dejwre  of  their  averments,  that  they 
were  not  debtors  to  Kichardson  in  the  bill  in  question ;  that 
Rowley  was  noade  aware  of  that  fact,  and  that  he  unwarrantably 
indor^d  the  bill  to  the  chargers,  when  it  was  his  duty  to  have 
returned  it  to  Richardson. 

"  Nou It  is  settled  by  a  final  interlocutor,  that  the  bill  in 

question  is  not  a  privileged  document  in  the  hands  of  the  charg- 
er^, and  they  hold  it  subject  to  the  exceptions  pleadable  against 
Richardson  But  it  is  not  yet  sufficiently  proved  that  Richardson 
was  not  truly  creditor  in  the  bill,  or  that  Rowley  was  not  en- 
titled to  indorse  it  to  them  as  a  good  document  of  debt, 
tbougb,  in  consequence  of  the  accepter's  bankruptcy,  not  of  the 
same  value  it  would  otherwise  have  been.  Richardson's  letters, 
of  a  date  subsequent  to  the  indorsation,  are  all  the  direct  evi- 
dence yet  obtained  on  the  subject,  which,  by  themselves,  are 
not  conclusive.  But  they  furnish  at  least  a  presumption  to  that 
eife<'t,  and  there  are  other  presumptions  arising  from  the  state 
of  the  books,  both  of  the  suspenders  and  chargers,  and  also  of 
the  books  of  Railton  and  Rowley,  and  these  are  strengthened 
by  the  circumstance,  that  neither  Rowley  nor  the  chargers 
rliiimed  under  the  sequestration  of  the  suspenders.  It  is  assert- 
ed in  Richardson's  letter  of  the  27th  June  1833,  that  Rowley 
admitted,  in  presence  of  Railton,  that  Richardson  said  he  could 
pve  liioi  no  right  to  the  bill,  from  its  not  being  due  by  the  sus- 
penders. Railton  and  Rowley  are  both  competent  witnesses  to 
the  fiict,  and  other  parole  evidence  cap  periiaps  be  obtained. 
If  it  be  proved  that  Rowley  improperly  indorsed  away  the  bill, 
this  will  let  in  Richardson's  evidence  with  reigard  to  its  onerosity, 
for  he  will  no  longer  be  held  as  the  cedent  deponing  to  the 
validity  of  the  debt  after  the  assignation.  In  short,  it  appears 
to  the  Lord  Ordinary  that  there  are  sufficient  grounds  in  this 
case  to  warrant  an  investigation  by  parole  evidence,  as  has 
slwayt  been  done*  where  there  is  reaacm  to  suspect  un&ir  deal- 
ing as  to  bills  of  exchange." 

The  chargers  reclaimed.    At  advising, 

Lord  Balgray. — I  am  clear  this  is  just  one  of  those  cases  in 
which  we  must  let  in  parole  proof. 

Lord  President, — I  am  of  diat  opinion.  Such  has  been  found 
in  fifty  cases  like  this;  and  it  is  just  when  there  are  circum- 
stances pregnant  with  suspicion,  that  a  proof  proui  de  jure  is 
competent.  I  have  a  strong  sospidon  here  that  one  of  the 
parties  is  not  playing  fair. 

Lord  Mackenzie, — I  concur  entirely  with  the  Lord  Ordinary. 
It  H  just  a  case  for  parole  proof. 

lard  Gitties  concurred. 

The  Court  adhered. 
Lord  Ordinary,  Corehouse, — Act,  Rtitherfiird,  T.  Mackenzie ; 


W.  B.  Campbell,  W.S.,  Af^t.-^Alt,  Dean  of  Faculty  (Hope), 
Paterson;  John  CuUen,  W.S.,  Agent S.,  Clerk [G.D.F.] 


2^  December  1836. 

First  Division (G.D.F.) 

No.  107. — Elizabeth  Macewsn  or  Munnoch,  Pur- 
suer^  V.  Abchibald  Munjroch,  Defender. 

Aliment — Circumstances  in  which  the  Court  awarded  to  the 
widow,  the  mother  of  an  only  child,  aged  two  and  a-half  years, 
£/dO  per  annum,  till  the  child  should  arrine  at  the  age  of  seven 
years — the  father  having  left  the  chiU  a  fortune  o/*  £12,000. 

The  late  Alexaader  Munnoch,  soap-iM)iler  in  Stirling, 
died  in  1836,  intestate,  leaving  a  widow  and  a  son,  the 
only  child  of  the  marriage.  The  fortune  of  the  de- 
ceased, consisting  of  house  property  and  money, 
amounted,  it  was  admitted^  to  £12,000  at  the  death. 
The  defender,  the  deceased's  brother,  was  served  tutor 
oi  law  to  the  child  of  the  marriage,  who,  at  the  raising 
of  the  present  action,  was  only  two  and  a-half  years 
old.  The  widow,  who  was  provided  in  a  liferent  of 
£2000,  and  of  the  household  furniture,  brought  tliis  ac- 
tion to  obtain  such  an  aliment  as  would  enable  her  to 
bring  up  the  heir  in  a  manner  suitable  to  his  fortune 
and  prospects,  and  concluded  for  payment  of  £120  per 
annum,  ^'  until  circumstances  may  make  it  necessary  to 
make  a  new  application  to  the  said  Lords,  and  until 
they  fix  and  determine  another  and  different  amount 
of  allowance." 

The  defender  maintained,  that  the  sum  concluded 
for  was,  at  the  age  of  the  heir,  beyond  what  ought  to 
be  expended  in  aliment,  seeing  also  the  oon$i<krable 
provision  which  the  pursuer  had,  and  the  mediocre 
sphere  in  which  the  father  and  mother  moved — thenatura 
of  which  was  condescended  on.  The  funds  of  the  de- 
ceased had  been  deposited  in  bank  on  bank  interest, 
and  the  gross  revenue,  exclusive  of  repairs  to  house 
property,  intiiraaces,  and  factor's  fee,  amounted  only 
to  £356,  out  of  which  the  provision  to  the  widow  had 
to  be  deducted.  Hie  defender  resisted  the  action  on 
the  ground  of  extravagance  in  the  demand,  and  left  it 
to  the  Court  to  award  a  suitable  amount 

At  advising. 

Lord  President, — I  would  consider  £50  an  ample  sum,  re- 
serving a  claim  for  medical  attendance. 

Bruce  for  pursuer.. — The  child,  on  arriving  at  majority,  will 
be  entitled  to  a  fortune  of  £20,000 ;  and  in  that  view,  the  mother 
ought  to  be  allowed  a  sum  snificient  to  maintain  him  suitably. 

Lori  Maekengie,^-^T\i,e  mother's  claim  proceeds  on  the  idea 
of  raising  the  scale  of  the  £Emiily.  I  cannot  agree  at  all  to  that 
plea,  nor  give  a  sum  with  a  view  to  profit. 

Dean  cf  Faculty,  for  defender,  offered  £60. 

The  Court,  considering  the  offer  very  handsome, 

"  decern  against  the  defender  for  payment  of  £60  per  annum, 
payable  half-yearly,  at  Whitsunday  a«d  Martinmas,  to  the  pur- 
suer, and  that  until  the  child  is  seven  years  old ;  and  also,  for 
such  medicines  and  medical  aid  as  may  be  necessary  :  Find  tha 
pursuer  entitled  to  the  expenses  of  this  application ;  appoint 
an  account,"  &c. 

AQt,  IL  Bruce;  W.  A.  G.  and  R.  ElHs,  W.S.,  Agents — 
Alt,  Dean  of  Faculty  (Hope),  Marshall;  James  F.  Wilkie, 
8.S.C.,  Agent D.,  Clerk [G.D.F.J 
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2itb  December  1836. 
FiBST  D1VI810K (G.D.F.) 

No.  108. — Sib  John  H.  Dalrympub,  Bart.,  Sib  Ro- 
bert H.  Elphinstonb,  Bart.y  and  John  S.  Cuning- 
HAME,  Trustees  of  the  late  Earl  of  Stair,  Suspen- 
ders, V.  Charles  Ranken,  Trustee,  and  George 
Guthrie,  Factor  of  the  present  Earl  of  Stair,  Re" 
spondents, 

Trust-Deed — Completing  Titles — Entail — Suspension  and  In- 
terdict—  Where  a  trust-deed  provided  that  the  residue  of  the 

Junds  conveyed  to  trustees  should  be  invested  in  land,  to  be  en- 
tailed on  a  certain  series  of  heirs  contained  in  a  former  entail^ 
and  from  motives  of  convenience,  the  purchases,  as  they  were 
made,  were  not  instantly  entailed,  but  the  titles  were  taken  to 
the  trustees,  who  were  infeft,  to  be  held  by  them  till  the  tru»t- 

frinds  were  wholly  invested  in  land,  and  in  order  that  one  deed 
of  entail  might  suffice  ;  and  the  heir  first  entitled  to  succeed 
entered  to  possession,  and  drew  the  rents ;  and  before  the  trus- 
tees completed  his  titlef  by  entail,  (as  directed  by  the  testator  J 
he  executed,  for  behoof  of  creditors,  a  trust-deed  in  favour  of 
a  separate  trustee,  assigning  the  rents  of  the  trust-estate  to  him  ; 
^-and  the  trustee  was  inf^ — Bill  of  suspension  and  interdict 
presented  by  the  original  trustees  against  the  subsequent  trus- 
tee, to  prevent  him  levying  the  rents  or  interfering  with  the 
estate,  passed  on  caution,  in  the  circumstances,  to  try  the  ques- 
tion of  right. 

The  complainers  presented  this  bill  of  suspension 
and  interdict  in  the  following  circumstances :  The  late 
Earl  of  Stair  executed  a  trust-disposition  and  settle- 
ment on  18th  December  1815,  in  favour  of  the  com- 
plainers, as  trustees,  whereby  he  conveyed  to  them  his 
whole  property,  heritable  and  moveable.  The  primary 
purposes  of  the  trust  were,  the  payment  of  funeral 
charges,  debts,  annuities,  and  legacies,  while  the  resi- 
due of  the  trust-estate  was  disposed  of  in  ihe  following 
terms: 

"  And  after  my  debts  and  legacies  are  all  paid,  and  a  sum  set 
apart  for  payment  of  the  annuities,  or  the  same  are  otherwise 
well  secured,  I  appoint  my  said  trustees,  and  their  foresaids,  to 
lay  out  the  residue  of  the  trust-funds,  and  interests  and  proceeds 
thereof,  in  purchasing  lands  in  the  shires  of  Wigton  or  Ayr,  or 
stewartry  of  Kirkcudbright,  and  at  the  sight,  and  with  the  ad- 
vice and  consent  of  the  Lord  President  of  the  Court  of  Session, 
and  of  His  Majesty's  Advocate  for  Scotland  for  the  time  being, 
to  annex  the  same  to  my  entailed  estates,  by  taking  the  rights 
and  securities  of  the  Umds  so  to  be  purchased  to  the  same  heirs 
of  tailzie,  and  under  the  same  conditions,  provisions,  clauses  ir- 
ritant and  resolutive,  contained  in  the  disposition  and  tailzie  of 
my  lands  of  Culquhasen,  and  others,  executed  by  me." 

Lord  Stair  afterwards  executed  a  last  will  and  testa- 
ment, in  the  English  form,  on  the  5th  of  June  ISlQy 
whereby  he  bequeathed  his  whole  personal  estate  to 
the  same  trustees,  and  for  the  same  uses  and  purposes. 
His  Lordship  died  at  London  on  the  1st  of  June  1821, 
and  the  trustees  thereafter  accepted  and  acted  under 
both  deeds.  They  realised  large  trust-funds,  and  hav- 
ing paid  off  great  part  of  Lord  Stair's  debts,  annuities, 
and  legacies  bequeathed  by  his  settlements,  they  em- 
ployed the  residue  of  the  funds,  in  terms  of  the  trust, 
in  the  purchase  of  lands,  to  the  extent  of  upwards  of 
£171,000.  The  purchases  were  effected  at  different 
times  ;  and  the  trustees  having  been  advised  by  coun- 
sel, that  it  was  their  duty  to  avoid  the  inconvenience  of 
executing  separate  entails  applicable  to  each  purchase, 
till  the  whole  purchases  were  completed,  and  that  they 
were  entitled  to  take  the  dispositions  from  the  sellers 
to  themselves,  as  trustees,  they  adopted  that  procedure 


with  the  several  purchases  $  the  titles  being  taken  direct- 
ly to  themselves,  and  completed  by  infeftmenL     They 
stated,  that  as  the  present  Lord  Stair  had  been  found 
entitled,  by  a  judgment  of  the  House  of  Lord^  19th 
June  1827,  to  draw  the  free  rents  and  proceeds  of  the 
trust-estate,  and  interest  of  money,  so  long  as  not  in- 
vested in  purchases,  he  had  been  allowed  to  enter  to  the 
natural  possession, — the  radical  right  to  the  lands,  and 
the  general  power  of  management,  remaining  with  the 
trustees.    On  7th  January  1 835,  the  present  Lord  Stair, 
acting  contrary  to  their  rights,  executed  a  trust-disposi- 
tion in  favour  of  the  respondent,  conveying  to  him  for 
certain  purposes,  inter  alia,  the  whole  trust-landB  feu- 
dally vested  in  the  complainers.  On  that  deed  the  respon- 
dent was  infeft,  and  thereafter  he  proceeded  to  take 
possession  of  the  lands,  and  draw  the  rents.     The  com- 
plainers further  stated,  that  they  were  enabled  to  prove 
that,  at  the  date  of  Lord  Stair's  executing  the  trust- 
disposition  in  favour  of  the  respondent,  his  Lordship 
was  in  a  state  of  insanity,  in  which  he  still  continued, 
and  that  they  were  in  the  course  of  bringing  a  reduc- 
tion of  the  deed,  and  taking  measures  to  compel  the 
respondent  to  account.     They  therefore  prayed,  as  the 
trust  was  still  incompleted,  for  interdict  against  the  re- 
spondent's uplifting  the  rents,  or  interfering  in  any 
away  with  the   province   of  the  trustees,   on   these 
grounds,  (1.)  They  are  the  absolute  proprietors  of  the 
trust-estates,  and  in  that  character  have  the  sole  title 
to  administer  and  draw  the  rents  of  the  same.     This 
they  would  be  entitled  to  do  even  in  a  question  with 
Lord  Stair  himself,  whose  rights  are  at  present  limited 
to  a  personal  claim  against  the  complainers,  qua  trus- 
tees of  the  late  Earl,  to  account  to  him  for  the  net  rents 
and  profits  of  the  trust-estates,  and  purchases  made  out 
of  the  trust-funds,  not  yet  entailed!     The  permission 
of  the  complainers  constituted  the  only  title  under 
which  he  possessed  these  lands,  and  a  recal  of  this  per- 
mission would  have  afforded  at  any  time  a  good  ground 
for  removing  him.     (2.)    Farther,  the  permission  to 
possess  the  trust-estates  was  personal  to  Lord   Stair, 
and  such  as  he  was  not  entitled,  under  any  circum- 
stances, to  devolve  upon  a  third  party,  either  in  se- 
curity of  debt,  or  as  a  mean  of  raising  money.     His 
right  to  the  rents  and  profits  of  the  estates  might  have 
been  legitimately  transferred  to  another  for  these  pur- 
poses, but  he  had  manifestly  no  title  to  put  any  party 
into  possession  of  lands  which  he  possessed  himself  by 
the  mere  revocable  tolerance  of  the  complainers.     (3.) 
It  is  indisputable  that  the  trust-disposition  and  infeft- 
ment  in  favour  of  the  respondent  have  flowed  a  non 
habente  potestcUem,  and  are,  consequently,  inept  in  any 
point  of  view.     Lord  Stair,  the  granter  of  die  trust- 
disposition,  was  never  seized  in  the  trust-lands,  which 
the  deed  purports  to  convey,  and  which,  on  the  con- 
trary, have  been,  from  the  date  of  their  purchase,  and 
are  now,  feudally  vested  in  the  complainers,  as  trustees 
of  the  late  Earl,  and  must  so  remain  until  they  can  be 
annexed  to  the  Stair  entails,  and  the  trust  otherwise 
fully  executed.      The  present  Earl  accordingly  had  no 
right  or  power  to  grant  the  disposition  in  question  in 
favour  of  Mr  Ranken,  or  the  procuratory  of  resignation 
and  precept  of  sasine  contained  therein ;  and,   conse- 
quently, his  subsequent  infeftment  must  be  viewed  as 
altogether  ineffectual  as  a  title  to  possess  the  lands, 
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and  draw  the  rente.  It  fiU  be  fieuiher  kept  in  view, 
that  on  the  grounds  now  explained,  the  trust-disposi- 
tion and  sasine  in  favour  of  Mr  Ranken  are  under  re- 
daction. (4.)  Again,  if  Mr  Ranken  shall  found  on  the 
trust-deed  in  his  favour,  as,  at  all  events,  a  mandate  or 
authority  to  draw  the  rents  in  question  for  behoof  of 
Lord  Stair,  the  answer  to  this  plea  will  be  found  in  his 
Lordship's  mental  incapacity,  by  which  the  mandate 
has  necessarily  fallen.  Mr  Cuninghame  put  in  a  letter 
of  disdamation. 

The  respondents  denied  that  the  complainers  had 
right  to  take  the  titles  of  the  purchased  liuids  to  them- 
selves, so  as  to  constitute  themselves  proprietors ;  and 
they  could  only  do  so  in  favour  of  heirs  of  tailzie. 
Ample  time  had  elapsed  to  execute  the  trust,  and  take  the 
titles  in  favour  of  heirs  of  entail ;  and  though  it  might 
be  matter  of  expediency  to  comprehend  the  whole  pur- 
chases in  one  entail,  when  the  trust  came  to  an  end, 
it  could  not  abate  the  right  of  the  present  Earl,  the 
heir  first  entitled  to  enjoy  the  estate  as  if  the  entail 
were  completed.  It  was  not  by  mere  tolerance,  there- 
fore, the  present  Earl  possessed.  The  complainers 
chose  to  invert  the  true  right  of  possession,  or  ra- 
ther stated  that  it  was  so ;  for  the  present  Earl's  titles 
should  have  been  completed,  and  they  were  bound 
to  complete  them.  The  fact  was,  that  the  suspenders 
▼ere  allowed  by  tolerance  to  possess — ^not  Lord  Stair, 
whose  right  stood  on  the  deed  appointing  the  com- 
plainers trustees.  Besides,  he  had  undoubted  right, 
by  the  judgment  of  the  House  of  Lords,  to  the  whole 
rents  and  profits  of  the  estate,  and  trust-funds,  so 
long  as  uninvested.  He  was  therefore  entitled  so  to 
possess,  and,  further,  to  call  the  complainers,  as  trus- 
tees, to  account.  It  was  on  that  footing  he  entered 
to  and  continued  possession ;  and  it  was  a  fallacy 
to  maintain  that  the  radical  right  was  in  the  com- 
plainers. The  greater  part  of  the  trust-funds  had 
been  invested  years  ago,  and  there  was  no  longer  any 
pretext  for  not  completing  the  titles  in  favour  of  the 
present  Earl,  as  pointed  out  by  the  trust-deed.  The 
trust-deed,  executed  by  the  present  Earl  in  favour 
of  Mr  Ranken,  was  executed  for  behoof  of  creditors, 
while  he  was  perfectly  compoM^  and  was  granted  so 
as  not  to  interfere  with  or  infringe  the  truster's  right 
under  any  entail,  in  virtue  of  which  he  might  possess. 
He  had  as 'much  a  title  to  assign  his  rights  and  in- 
terests under  the  deed,  as  any  heir  of  entaiL  Mr 
Ranken's  right  was  therefore  clear.  It  was  incompe- 
tent to  challenge  that  infeflment  in  point  of  form,  be- 
cause the  complainers  being  bound  to  complete  Lord 
Stair's  titles,  Mr  Ranken's  title  would  thereby  be 
validated.  The  only  reason  for  delaying  to  complete 
these  titles,  was  for  the  purpose  of  raising  a  question 
of  Mr  Ranken's  right.  The  respondents  did  not  found 
on  the  trust-disposition  as  a  mandate  to  draw  the  rents, 
but  as  a  competent  onerous  assignation  for  behoof  of 
creditors.  They  did  not  object  to  the  bill  being  passed 
to  try  the  question,  but  maintained  there  was  no  prin- 
ciple according  to  which  the  complainers  were  entitled 
to  succeed  in  the  application. 

"  Aih  June  1836 — The  Lord  Ordinary  having  considered  the 
WU,  answers,  and  productions,  Finds  that  John  Smith  Cuning- 
hame, Esq.,  has  disclaimed  this  applicadon,  but,  on  caution, 


passes  the  bill,  and  continues  the  interdict  at  the  instance  of  the 
other  two  suspenders. 

"  Note The  Lord  Ordinary  does  not  proceed  at  all  upon 

the  alleged  derangement  of  Lord  Stair.  But,  according  to  the 
respondent's  own  statement,  the  suspenders  stand  infeft,  as 
trustees,  in  the  lands,  while  Lord  Stair,  under  a  disposition 
from  whom  Mr  Ranken  acta,  has  never  been  infeft,  and  has  no 
title  made  up  under  which  he  could  convey :  Indeed,  the  facts 
that  the  trustees  have  taken  the  titles  to  themselves,  and  have 
not  enabled  Lord  Stair  to  get  a  title,  form  the  very  grievance 
complained  of.  Whether  the  trustees  have  been  correct  or  in- 
correct in  this,  is  not  the  question.  The  Lord  Ordinary  does 
not  see  how  they  could  have  avoided  taking  the  titles  to  them- 
selves in  the  first  instance.  But  however  this  may  be,  or 
whether  they  ought,  by  this  time,  to  have  given  the  Uuida  over 
under  the  entail  to  Lord  Stair,  the  fiict  is,  that  they  have  not 
done  so.  If  they  be  wrong,  his  Lordship's  remedy  resolves 
into  a  right  to  compel  them  to  proceed  correctly ;  but  he  was 
neither  qualified  nor  warranted  in  ousting  them,  viafacti,  by  a 
conveyance  to  a  disponee  of  his  own.  Considerable  credit  is 
due  to  them  as  trustees  selected  and  appointed  by  the  deceased 
Earl." 

The  respondents  reclaimed.  At  advising,  the  Court 
considered  that,  though  there  appeared  some  little 
difficulty,  the  whole  question  originated  from  the  fact 
of  the  trustees  having*  delayed  to  complete  the  present 
Earl's  titles  to  the  purchases,  in  the  way  pointed  out 
by  the  settlement  of  the  late  Earl,  and  expressed  this 
opinion,  that  the  trustees  could  not  very  consistently 
found  on  that  circumstance,  so  as  to  enable  them  to 
quarrel  the  right  of  Mr  Ranken,  as  trustee  for  behoof  of 
the  creditors  of  the  present  Earl,  seeing  the  completion 
of  his  titles,  which  the  complainers  were  bound  to  effect, 
would  validate  Mr  llanken's  right ;  but  the  Court  thought 
the  bill  had  better  be  passed  to  try  the  question, — Mr 
Ranken  consenting  to  restrict  his  right  under  his  assig- 
nation in  the  trust-deed  to  uplift  the  rents,  and  be- 
coming bound  for  public  burdens  and  expense  of 
management.  The  following  interlocutor  was  pro- 
nounced : 

"  In  respect  the  reclaimer  restricts  his  claim  to  the  right  of 
upliiting  the  rents  under  his  assignation,  and  to  be  answerable 
for  the  public  burdens,  annual  charges,  and  expense  of  manage- 
ment. Alter  the  interlocutor  so  &r,  and  remit  to  the  Lord  Or- 
dinary to  recal  the  interdict,  and  to  pass  the  bill  on  caution." 

Lord  Ordinary,  Cockburn. — Act.  Dean  of  Faculty  (Hope), 
T.  Maitlaud;  ^neas  Macbean,  W.S.,  Agetit Alt.  H.  J.  Robert- 
son; Mackenzie  and  Innes,  W.S.,  Agents, — (Bill-Chamber).^^ 
[G.D.F.] 


24th  December  1836. 
PiasT  Division (O.D.F.) 

No.  109- — Mbs  Catherine  Jackson  or  Marshall, 
PetUumeTy  v,  Robert  Gourlat,  Respondeni. 

Aliment  —  Maintenance  —  Education  —  Widow  —  Children^ 
Younger — Entail — Heir  of  Entail — Factor  Iioco  Tutoris — 
On  the  death  of  an  entailed  proprietor,  warrant,  on  the  appli- 
cation of  the  widow,  granted  to  the  factor  loco  tutoris  of  the 
pupil  heir,  aged  eleven,  to  pay  an  aliment  of£\50  to  the 
widow,  who  was  left  unprovided  for  (and  there  were  po  move- 
ables),  out  of  the  rental  (which,  after  deducting  liferents  and 
burdens,  amounted  to  £384  J  till  the  heir*s  majority.  (2.)  To 
pay  her  for  the  heir  the  sum  of  £100,  till  he  attained  the  age  of 
fourteen  years.  (3.)  The  widow  claimed  an  aliment  suffix 
cient  for  the  maintenance  and  education  of  the  minor  heir  and 
younger  children ;  but  stated  by  the  Court,  that  it  had  been  de- 
cided  that  an  heir  of  entail,  in  his  mere  character  of  heir  of 
entail,  was  not  bound  to  support  his  brothers  and  sisters,  and 
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conseqwMkf  e^cf  noi  ^ven  to  thai  part  of^e  applhaticn 
presented  by  the  \Didow. 

The  deceased  John  Marshall,  who  was  an  entailed 
proprietor  in  the  county  of  Lanark,  died  in  July  18359 
leaving  a  widow  and  five  chikben.  The  gross  rental 
of  tiie  entailed  property  falling  to  tiie  heir  of  tiie  de- 
ceased, a  boy  of  eleven  years  of  age,  amounted  to 
£517,  but  as  part  of  the  lands  was  subject  to  a  liferent, 
the  clear  rent,  as  admitted  by  the  respondent,  who  was 
factor  loco  tutorU  duly  appointed  to  the  heir,  amounted, 
after  deducting  public  and  parish  burdens,  to  £384. 
19a.  0^.  Tlte  father  of  the  heir  had  died  suddenly, 
without  providing  in  any  way  for  the  petitioner,  his 
widow,  and  the  (four)  younger  children,  and  there  were 
no  moveables  sufficient  to  answer  his  debts.  It  was 
admitted,  however,  that  he  had  intended  to  provide  for 
his  widow  by  way  of  locality,  and  there  was  a  power 
to  that  effect  contained  in  i^clb  deed  (^  entail,  under 
which  he  possessed,  to  burden  to  an  extent  not  exceed- 
ing one-fourth  part  *<  of  the  free  yearly  rent  of  un- 
localled  subjects." 

The  widow  presented  this  ap^ication  for  an  aliment 
ont  of  the  rents  from  the  death  of  her  kte  husband^ 
*<  for  the  support  and  aliment  of  the  petitioner,  and  for 
the  maintenance  and  education  of  the  minor  heir  and 
younger  children,"  and  she  prayed  the  Court  in  these 
terms,  to  be  found  entitled  to  an  annual  payment  of 
£300  fFom  the  factor  loco  iuiorisy  or  such  other  sum  as 
should  seem  proper.  The  respondent  admitted  the 
reasonableness  of  a  payment  being  made,  under  au* 
thbrity  of  the  Court,  to  the  petitioner  and  the  heir,  as 
might  be  thought  expedient:  however,  as  he  under- 
stood it  to  be  sailed  law,  "  thai  an  heir  of  entail  who 
does  not  represent  his  fattier  but  in  the  character  of 
beir  of  entail,  and  not  otherwise,  is  not  liable  in  any 
sum  for  the  nuiintenance  of  the  younger  branches  of 
the  family,"  he  did  not  consider  himself  entitled  to 
make  any  pa3rment  for  behoof  of  the  younger  children 
here,  without  due  authcHrity. 

On  advising  of  this  date, 

Zord  President, — It  is  now  fixed  that  an  heir  of  entail,  in 
such  a  case,  is  not  bound  to  aliment  his  brothers  and  sisters. 

The  other  Judges  concurring,  the  following  judg- 
ment was  pronounced : 

*'  Grant  warrant  to,  and  ordain  the  factor  to  make  payment 
to  the  petitioner  for  her  eldest  son,  until  be  is  fourteen  years  of 
age,  of  the  yearly  sum  of  £100,  payable  half-yearly  at  Martin- 
mas and  Whitsunday,  beginning  as  on  the  I5th  July  1885,  de- 
ducting £72  paid ;  and  to  the  petitioner  tierself,  as  aliment  till 
her  eldest  son  is  of  age  Iforesaid,  of  the  yearly  sum  of  £150, 
payable  half-yearly  as  aforesaid,  and  decern ;  and  appoint  the 
expense  of  this  application  to  be  paid  out  of  the  rents.*' 

Act.  Solicitor- General  (Cuninghame) ;  William  Waddell, 
W.S.,  Affent — Alt,  A.  M'Neill;  CampbeU  and  Macdowall, 
W.S.,  Agents — D.,  Clerk |  G.D.F.] 

24th  December  1836. 
Second  Division (J.D.M.) 

No.   110. — Hendebson's   Trustees,  Pursuers,  v. 
Thomas  Paterson  a?id  Others,  Defenders. 

Process— Reduction-Improbation — Production — In  an  action  of 
rednction-imptobation  on  the  special  ground  of  forgery,  of  a 
deed  recorded  in  the  Hegiiter  of  Probative  Writs^  the  princi- 
pal deed  libelled  mus^be  produced  in  initio  litis. 

The  defenders  presented  a  reclaiming  note  against 


an  interlocutor  of  eertificatloii  tor  wit  saitisfyiiig  the 
production  in  an  action  of  reduction-uttpnil>a)tion,  Read- 
ing, that  an  extract  of  the  deed  sought  to  be  reduced, 
and  which  was  said  to  be  recorded  in  the  Register  of 
Probative  Writs,  was  all  that  e&oDd  be  cafled  for  at 
initio  Hits.  Reference  was  made  to  the  ease  of  Bu- 
chanaji  v.  Zuill,  iic,  vifira,  p.  13,  (15th  November 
1836). 

The  pursuer  answered. — This  4s  a  reduction  on  tbe 
special  and  sole  ground  of  forgery,  and,  besides,  the 
case  of  Buchanan  is  inapplicable,  the  deed  sought  to 
be  reduced  bdng  an  instrument  of  sasine;  but  the 
Register  of  Probative  Writs  does  set  possess  equal 
privileges  with  that  of  saslnes. 

Their  Lordships  reused  the  redaimiiig  note. 

Lord   Ordtnanff   Cockbum. — Act,   Ivory;    Ctibson- Craig', 

Wsrdlaw  and  Dahdel,  W.S.,  Agents All,  Milne ;  John  Roi^*, 

S.S.C.,  Agent.-^iiT  Thomson,  deri [J.D.H.] 


2ith  DeeenAer  1 836. 

Sbcond  Division (J.D.M.) 

No.  111. — The  British  Linen  Company,  Petition- 
ersy  V.  The  Marquis  and  Marchioness  of  Cuan- 
Dos  and  Others^  Respondents. 

Jurisdiction — Nobile  Ofliciuin — A  petition,  praying  for  an  order 
for  consignation  of  afund^  on  the  ground  that  it  was  about  to 
be  placed  by  a  party  interested  under  the  control  of  the  Court 
of  Chancery  f  and  for  an  interdict  against  this  proceeding ^  re- 
used. 

Sequel  of  case  reported  supra,  pp.  66,  69* 
The  present  petition  was  presented  by  the  British 
Linen  Company,  as  creditors  and  assignees  of  Lord 
and  Lady  Chaudos  to  the  amount  of  £20,000,  ad- 
vanced on  a  deed  of  assignation  to  that  amount,  of 
Lady  Chandos'  share  of  the  fund  in  medio,  in  the  pro- 
cess of  multiplepoinding  brought  by  the  Breadalbane 
trustees.  The  petitioners  stabbed,  that  they  believed 
the  proceedings  in  Chancery,  adopted  by  the  Marquis 
of  Breadalbane,  were  about  to  be  followed  up  by  the 
whole  fund  in  medio  being  thrown  intp  the  hands  of 
that  jurisdiction ;  and  they  therefore  prayed  the  Court 

**  to  decern  and  ordain  the  trustees  of  the  late  Marquis  of 
Breadalbane  to  consign  in  manibus  eutiee  the  fond  tit  medio,  or 
such  part  thereof,  and  in  such  form,  and  under  such  conditions, 
as  to  your  Lordships  may  seem  meet,  to  remain  henceforth  sub- 
ject to  your .  Lordships*  orders  and  decrees,  as  the  same  may 
from  time  to  time  be  pronounced ;  and  to  interdict  and  prohibit 
the  said  trustees,  as  well  as  the  present  Marquis  of  Breadalbane, 
and  all  others,  the  parties  to  the  said  process  of  multiplepoind- 
ing, from  removing  the  same,  or  any  port  thereof,  out  of  yom* 
Lordships'  juiisdiction,  or  from  adopting  and  following  forth 
any  proceedings  or  measures  whatsoever  or  wheresoever,  di- 
rectly or  indirectly,  whereby  your  Lordships*  jurisdiction  and 
control  over  the  same,  or  your  right  and  power  to  dispose 
thereof,  as  the  admitted  fund  in  medio,  in  the  said  multiplepoind- 
ing, may  be  in  any  respect  interfered  with  or  infringed  upon." 

Their  Lordships,  on  advising  the  petition,  with  an- 
swers, unanimously  rejused  the  prayer. 

Act.  R.  Bell,  Ivory;  Hunter,  Campbell,  and  Co.,  W.S., 

Agents Alt,  Rutherford,  BaiUie;  W.  B.  Campbell,   W.S., 

^^enf.— [J.D.M.] 
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24ih  December  1836. 

Second  Division (J.D.M.) 

No.  112. — His  Majesty's  Advocate,  Pursuer^  v. 
Lord  Dunolas  and  Captain  Robert  Cunning- 
ham, Defenders. 

Procew  King — Lord  Advocate — Commissioners  of  Woods  and 
Forests— Officers  of  State— Statute^  10  Geo.  IV.  c.  50 ;  1 
WiU.  IV.  c.  25 ;  2  and  3  Will.  IV.  c  112  ;  3  and  4  Will. 
IV.  c.  69— Chamberlain  of  Ettrick  Forest— Letters-Patent 
— BCandate — Sign- Manual — Record — 1.  Where  a  sununone 
of  reduction  was  raUed  by  his  Majesty's  Advocate,  **  in  name 
md  behalf  of  us,  and  rf  ike  Comanssioners  of  our  Woods, 
Forests,'*  jrc. — Meld  thai  this  was  onfy  an  instance  for  bekalf 
of  the  Cowanisnoners.  2.  Although  the  management  and  dis- 
posal of  the  hereditary  revenues  of  the  Crown  in  Scotland  are 
put  Wider  the  Commissioners  of  Woods  and  Forests  by  Sta- 
tuU»  2andZ  Will.  IV,  c,  112,  and  3  and  4  WiU.  IV,  c.  69 
— Held  that  the  powers  conferred  on  them  hy  these  Statutes, 
or  by  Statute  10  Oeo,  IV.  c.  50,  to  which  these  Statutes 
hear  reference^  do  not  entitle  the  Lord  Advocate,  suing  in  name 
of  the  Commissioners  by  virtue  of  3  and  4  Will,  IV,  c.  69, 
I  22,  to  bring  a  reduction  of  a  grant,  by  letters  patent,  of  the  of 
ficeof  Chamberlain  of  Ettrich  Forest  for  the  life  of  the  grantee. 
3.  Question,  Whether  it  is  competentfor  the  Lord  Advocate  to 
prosecute  civil  suits  in  name  of  the  Crown,  without  a  special 
mandate  for  the  particular  tution,  under  the  sign-manual,  the 
protection  of  the  patrimonial  interests  of  the  Crown  being  vested 
w  the  Officers  of  State,  who  are  entitled  to  sue  in  its  name  f  4. 
Where  such  nuuulate  is  not  set  forth  in  the  summons,  and  only 
obtained  and  produced  qfter  the  record  is  closed — Held  that  it 
is  ineompeteni  to  sustain  the  action  on  such  mandate,  ifneces- 
tary,  m  these  circumstances. 

In  1827,  the  defender,  Lord  Dunglas,  was  appointed 
for  life,  by  his  late  Majesty  King  George  IV.,  Cham- 
berlain and  Collector  of  the  rents,  revenues,  and  whole 
fea-duties  and  casualties,  payable  to  the  Crown  out  of 
the  lands  and  lordship  of  Ettrick  Forest,  in  the  county 
of  Selkirk,  with  power  to  appoint  one  or  more  deputies. 
The  whole  of  the  rents  and  revenues  due  to  the  Crown 
out  of  this  lordship  amount  to  £235.  7.  7.  The  salary 
allowed  to  former  chamberlains  was  £500  Sterling,  but 
this,  on  the  appointment  of  Lord  Dunglas,  was  reduced 
to  £300  Sterling,  with  an  allowance  of  £20  Sterling  to 
a  deputy,  charged  on  "  the  monies  of  the  said  collec- 
tion," «<  and  whenever  they  come  short,"  "  on  the  first 
and  readiest  of  the  rents,  revenues,  and  feu-farms,  and 
other  casualties  of  superiority,  issuing  and  payable  to 
the  Crown  out  of  the  lands  and  lordship  of  Dunbar,  in 
Scotland." 

The  nature  of  this  grant  to  Lord  Dunglas,  In  so  far 
as  it  was  an  appointment  for  life,  having  attracted  the 
notice  of  Parliament  in  May  1833,  the  House  of  Com- 
mons presented  an  address  to  his  Migesty,pra3dngthat 
be  would  be  graciously  pleased  to  order  ihe  necessary 
suit  to  be  instituted  for  trying  its  validity.  Accord- 
ingly) in  1834,  an  action  was  brought  by  tibe  then  Lord 
Advocate  for  reducing  and  setting  aside  the  grant  in 
&Tour  of  the  defender,  Lord  Dunglas,  The  summons 
vas  raised  in  the  name  of 


;  the  Ri^t  Honoiftvble  Francis  Jeffrey,  our  Advocate,  for  and 
m  naoie  and  behalf  of  us, — and  of  the  Commissioners  of  our 
^oods,  Forests,  Land-Revenues,  Works,  and  Buildings,  in 
tenns  of  an  Act  passed  in  the  3d  and  4th  years  of  our  reign, 
r-  69,  and  Acts  therein  recited — pnrsuers,  to  whose  great  hurt 
Md  prejudice,  as  acting  for  us  and  the  public,  in  virtue  of  the 
>ud  Acts,  the  warrant  and  grant,  letters-patent,  or  commission 
•fter  mentioned,  were  made,  given,  and  granted." 

SCOTTISH  JURIST. 


The  chief  grounds  of  reduction,  as  set  forth  in  the 
summons,  were  these : 

"  2(2o,  That  his  late  Majesty  King  Geo.  IV.,  our  royal  pre- 
decessor, by  whom  the  same  bear  to  be  granted,  had  no  power 
or  authority  to  make,  give,  or  grant,  the  said  warrant,  gndit, 
letters-patent,  or  commission.  Stio,  That  the  said  warrant, 
and  the  said  grant,  letters-patent,  or  commission,  in  so  far  as 
they  purport  to  give  and  grant  to  the  said  defender,  for  all  the 
days  of  his  natural  life,  an  annuity  or  yearly  salary  out  of  the 
rents,  revenues,  feu-duties,  and  other  casualties  of  superiority 
of  the  lands  and  lordships  of  Ettrick  Forest  and  Dunbar,  form- 
ing part  and  portions  of  the  hereditary  land-revenue  of  the 
Crown  in  Scotland,  were  ukra  vires  of  his  said  late  Bfajesty 
King  Geo.  IV. :  inasmuch  as  the  said  hereditary  revenue  having 
been  surrendered  without  reserve  to  the  disposal  of  Parliament^ 
on  the  accession  of  his  said  late  Majesty,  was  afterwards  set«« 
tied  upon  his  said  late  Majesty  for  his  life  only,  whereby  it 
was  incompetent  to  his  said  late  Majesty  to  aUenate,  burdeni 
or  affect  the  same  in  any  way,  by  grants  to  have  e&ct,  or  be 
operative  beyond  the  period  of  his  demise.  4to,  That  the  set- 
tlement of  the  said  hereditary  revenue,  made  at  the  accession 
of  his  said  late  Majesty,  for  the  period  of  his  natural  life,  having 
come  to  an  end  upon  his  demise,  such  hereditary  revenue  was, 
upon  our  accession,  again  placed  by  us  at  the  disposal  of  Parlia.> 
ment,  and  by  them  made  part  of  the  Consolidated  Fund,  and 
subsequently  vested  in  die  Commissioners  of  our  Woods, 
Forests,  Land-Revenues,  Works  and  Buildings,  in  terms  of  tha 
said  Act  of  the  3d  and  4th  years  of  our  reign  above  referred  to^ 
whereby  we  and  the  said  Commissioners  have  now  the  sole  and 
undoubted  right  to  collect  and  dispose  of  the  whole  hereditary 
and  land-revenues  of  the  Crown  in  Scotland,  as  they  existed 
at  the  dme  of  the  accession  of  his  said  late  Majesty  King  Geo* 
IV.  And  the  said  warrant,  and  the  said  grant,  letters-patent, 
or  commission,  are  made  and  granted  in  violation  of  our  rights, 
and  have  the  effect  of  diminishing  the  amount  of  our  hereditary 
land-revenues  in  Scotland:  Therefore,  and  for  other  reasons 
to  be  proponed  at  discussing  hereof,  the  foresaid  warrant,  and 
the  said  grant,  letters-patent,  or  commission,  called  for,  with  all 
deputations  or  subooUectorships,  and  aU  that  has  followed,  or 
may  follow  thereupon,  ought  and  should  be  reduced,  retreated, 
rescinded,  cassed,  annulled,  decerned  and  dedared,  by  decree 
of  the  said  Lords,  to  have  been  from  the  beginning,  to  be  now, 
and  in  all  time  coming,  void  and  nuU,  and  of  no  avail,  force, 
strength,  or  effect  in  judgment,  or  outwith  the  same." 

This  summons  was  raised  against  Lord  Dunglas 
alone,  but  afterwards  a  supplementary  summons  was 
brought  against  the  other  defender  Cunningham,  who 
was  his  Lordship's  deputy,  and  the  two  actions  were 
conjoined. 

Sesides  pleading  on  the  merits,  the  defenders  ob- 
jected to  the  pursuer's  title, — that  the  summons  was 
raised  exclusively  on  behalf  of  the  Commissioners  of 
Woods  and  Forests,  who  had  no  title  under  the  Sta- 
tutes relative  to  the  hereditary  revenue  of  Scotland, 
and  founded  on  by  them,  to  ch&Uenge  or  reduce  the 
appointments  in  favour  of  the  defenders. 

These  Statutes,  which  were  referred  to  by  both 
parties,  are  of  the  following  import : 

Notwithstanding  of  the  union  of  the  Crowns,  the  he^ 
reditary  revenues  of  Scotland  were  kept  distinct  from 
those  of  England-,  nor  was  any  provision  made  with 
regard  to  the  former  by  th^  Artides  ai  (Tnioo  in  1707. 
On  the  accession  of  Ueorge  III.,  by  ^atute  1  Geo. 
IIL  c.  1,  the  produce  of  the  English  and  Irish  heredi<- 
tary  rerenoe  was  directed  to  be  paid  into  the  ilggre- 
gate  fund ;  and  in  1787,  when  the  different  funds,  viz* 
Uie  aggregate  fwd,  the  general  fund,  and  the  South 
Sea  fund  were. all  incorporated  into  one  general  fund, 
called  the  Consolidated  Fund,  the  hereditary  revenue 
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of  England  and  Ireland  was  directed  to  be  carried  to 
the  consolidated,  instead  of  the  aggregate  fund.  But 
the  revenues  of  Scotland  were  not  included  in  these 
provisions  till  the  accession  of  his  present  Majesty^ 
when,  by  Statute  I  Will.  IV.  c  25,  it  was  enacted, 
that  the  whole  hereditary  revenue  of  the  united  king- 
dom should  be  carried  to,  and  made  part  of  the  conso- 
lidated fund.  The  12th  section  of  this  Statute  con- 
cludes with  the  following  reservation: 

**  Subject,  neverthelesB,  to  all  such  restrictions  and  regulations 
89  were  in  force,  by  virtue  of  any  Act  or  Acts  of  Parliament 
in  relation  thereto,  at  the  time  of  the  decease  of  his  said  kte 
Majesty ;  it  being  the  true  intent  and  meaning  of  this  Act  that 
the  said  rights  and  powers  shall  not,  in  any  degree,  beabridged, 
restrained,  affected,  or  prejudiced  in  any  roonner  whatsoeyer, 
but  only  that  the  monies  accruing  to  the  Crown,  after  the  full 
and  free  exercise  and  enjoyment  of  the  said  rights  and  powers, 
subject  as  aforesaid,  shall,  during  his  Blajesty's  life,  be  carried 
to,  and  Bsade  part  of,  the  Consolidated  Fund  of  the  united 
kingdom :  Saving  always  to  all  and  every  person  and  persons, 
bodies  politic  and  corporate,  their  heirs  and  successors,  execu- 
tors, administrators,  and  assigns,  all  such  grants,  gifts  of  morti- 
fication, rights,  titles,  estates,  customs,  interests,  claims  and 
demands  whatsoever,  of,  in,  to^  or  out  of,  the  revenues,  heie- 
ditaments,  and  others,  banging  to  his  late  Majesty  King  George 
IV.  in  Scotland,  as  they,  or  any  of  them,  had,  or  ought  to  have 
bad,  at  the  making  of  this  Act,  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  if  this  Act  had  never  been  made ;  any 
thing  herein  contained  to  the  contrary  notwithstanding.*' 

By  Statute  10  Geo.  IV.  c.  50,  the  management  of 
the  English  Crown  lands  and  revenues  was  put  under 
the  Commissioners  of  Woods  and  Forests.  By  sec- 
tion 8th  of  that  Act,  the  whole  honours,  hundreds, 
castles,  lordships,  manors,  forests,  chases,  woods,  parks, 
messuages,  lands,  tithes,  fisheries,  &c.  ^'  shall  be  under 
the  management  of  the  present  Commissioners  of  his 
Majesty's  Woods,  Forests,  and  Land-revenues,  and  of 
their  successors  to  be  from  time  to  time  appointed." 
By  section  1 2,  it  is  provided, 

"  That  it  shall  be  lawful  for  the  said  Commissioners,  for  the 
time  being,  or  his  Majesty's  Woo<Ii<,  Forests,  and  Land-reve- 
nues, fi-om  time  to  time,  as  they  shall  think  proper,  to  remove 
any  deputies,  clerks,  receivers,  surveyors,  or  other  officers  al- 
ready appointed  to,  or  exercising  or  enjoying  any  offices  con- 
nected with,  or  relating  to  the  said  possessions  and  land-revenues 
of  the  Crown  to  which  this  Act  relates,  or  who  sh&U  be  here- 
after appointed  under  the  provisions  of  this  Act ;  and  that  it 
shall  also  be  lawful  for  the  said  Commissioners,  from  time  to 
time,  as  they  may  think  proper,  to  appoint  such  deputies,  clerks, 
receivers,  surveyors,  and  other  officers,  as  shall  be  necessary  or 
proper  for  the  due  execution  of  this  Act,  and  to  remove  them 
at  pleasure." 

The  preceding  Act  did  not  apply  to  the  Scots  Crown 
lands  and  revenues,  which  were  under  the  management 
of  the  Barons  of  Exchequer.  But  in  1832,  the  Sta- 
tute 2  and  3  Will.  IV.  c.  112,  was  passed,  «  to  autlio- 
rise  the  hereditary  land-revenues  of  the  Crown  in 
Scotland  being  placed  under  the  management  of  the 
Conmussioners  of  the  land -revenues."  The  preamble 
declares,  ''  That  it  would  be  expedient  that  the  Com- 
missioners should  have  the  same  powers  of  selling, 
leasing,  and  administering  Crown  property  in  Scotland 
as  they  had  in  England,^  for  which  purpose  the  Act 
10  Geo.  IV.  c.  50,  was  extended  to  Scotland,  and 
made  part  of  this  Act.  It  M'as  appointed  to  take  effect 
by  warrant  under  the  hand  of  the  Commissioners  of 
his  Majesty's  Treasury,  or  any  three  or  more  of  them, 


— and  Bucb  a  warrant  was  tsnied  on  9th  February 
1833. 

The  powers  intended  to  be  given  to  the  Commis- 
sioners under  this  Act,  were  more  specially  defined  by 
the  subsequent  one  of  3  and  4  Will.  IV.  c  69'  By 
section  16  of  this  Act  it  is  provided,  that  the  annual 
income  of  the  Scotch  Crown  lands  and  revenues  shall 
be  applied,  *<  in  the  first  place,  in  payment  of  the  eosts, 
charges,  and  expenses  attending  the  management  of 
the  said  lands,  and  other  property  and  subjects  of  the 
Crown."  In  the  next  place,  "  in  payment  and  <iis~ 
charge  of  any  annual  sum  or  sums  of  money,  or  any 
pensions  lawfully  charged  or  to  be  charged  thereon 
respectively."     By  section  18,  it  is  enacted, 

**  That  the  passing  of  this  Act  shall  not  vacate  the  appointment 
of  any  Chamberlain  or  Collector  of  the  revenues  and  profits  o€ 
any  of  his  Majesty's  lands,  or  other  property  or  subjects  to 
which  this  Act  relates,  or  fo  vacate,  render  void  or  voidable^ 
any  security  given  by  or  for  such  Chamberlain  or  Collector,  but 
every  such  Chamberlain  or  Collector  who  shall  be  in  office  at 
the  time  of  the  passing  of  this  Act,  shall  continue  in  office  until 
his  death  or  resignation,  or  until  he  shall  be  removed  by  the 
Commissioners  for  the  dme  being,  of  his  fiiajesty's  Woods, 
Forests,  Land-revenues,  Works  and  Buildings,  or  until  his 
appointment  shall  cease,  under  the  provisions  herein  contained 
or  referred  to ;  and  any  security  given  for  the  good  conduct  of 
such  Chamberlain  or  Collector,  shall  stand  and  remain  as  a 
security  for  the  due  dischai^e  and  performance  by  him  of  the 
duties  hereby  imposed  upon  him.** 

A  saving  clause  was  introduced  in  these  terms  (sec- 
tion 21): 

*'  Provided  always,  and  be  it  further  enacted,  that  nothing 
herein  contained  shall  extend,  or  be  construed  to  extend,  to 
abridge,  or  interfere  with,  any  rights  of  his  Majesty,  his  heirs 
or  successors,  or  of  the  Lord  Hign  Treasurer ,  or  the  Commis- 
sioners of  his  Majesty's  Treasury,  or  the  Chancellor  of  the 
Exchequer  for  the  time  being,  or  any  grantee  of  the  Crown,  in 
respect  of  any  appointment  lawfully  made  by  his  Mnjesty,  or 
the  said  Lord  High  Treasurer,  or  Commissioners,  or  the  Chan- 
cellor  of  the  Exchequer,  or  such  grantee,  previously  to  the 
passing  of  this  Act.*' 

It  was  then  provided  by  section  22, 

"  That  it  shall  and  may  be  lawful  for  the  said  Commissioners 
of  his  Majesty's  Woods,  Forests,  Land- Revenues,  Works  and 
Buildings,  to  sue  and  be  sued  in  any  Court  of  law  in  Scot- 
land, in  the  name  of  his  Majesty's  Lord  Advocate  of  Scotland 
for  the  time  being ;  and  it  is  hereby  declared,  that  service  of 
any  legal  proceedings  upon  the  said  Lord  Advocate,  and  an  in- 
timation of  such  service  to  the  said  Commissioners  by  letter, 
addressed  to  the  Fiist  Commissioner  of  Woods,  Forests,  Land- 
Revenues,  Works  and  Buildings,  London,  and  put  into  the  Ge- 
neral Post-Office,  shall  be  deemed  and  held  to  be  sufficient  ser- 
vice on  the  said  Commissioners,  any  law  or  practice  to  the 
contrary  notwithstanding." 

During  the  dependence  of  the  action,  but  after  the 
record  was  closed,  the  cases  given  in,  and  a  hearing 
ordered,  the  pursuer  produced  a  special  warrant  under 
the  sign-manual,  authorising  him  to  sue  it,  and  ratify- 
ing and  confirming  the  proceedings. 

The  objection  to  the  title  by  the  defenders  having 
been  reserved,  cases  were  ordered  by  the  Lord  Ordi- 
nary upon  the  whole  cause,  which  were  reported  to  the 
Second  Division.  Thereafter  a  hearing  was  ordered, 
and  took  place  before  that  Division^  and  farther  revised 
cases  were  given  in.  It  is  unnecessary  to  refer  to  the 
pleadings  of  the  parties,  except  in  so  far  as  they  re- 
lated to  the  objection  to  the  title,  which  alone  was  dis- 
posed of  by  the  Court. 
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The  definderg  pleaded — 1.  The  summons  is  raised 
exclusively  on  behalf  of  the  Commissioners  of 'Woods 
and  Forests.  It  does  not  contain  a  double  instance, — 
one  on  behalf  of  the  Crown,  and  the  other  on  behalf 
of  these  Commissioners.  1£  that  had  been  the  case,  it 
should  have  proceeded  in  name  of  the  Officers  of  State, 
18  representing  the  interests  of  the  Crown,  and  of  the 
Lord  Advocate  as  entitled  to  sue  for  the  Commission- 
ers. But  it  is  apparent  that  there  is  merely  a  single 
instance,  as  the  title  is  expressly  founded  in  the  sum- 
mons on  the  Statute  3  and  4  Will.  IV.  c.  69)  which 
only  refers  to  the  Lord  Advocate's  power  to  sue  for 
the  Commissioners,  and  confers  no  similar  power  with 
regard  to  the  rights  of  the  Crown.  2.  The  Lord  Ad- 
vocate is  not  entitled  to  raise  and  carry  on  civil  suits 
in  his  own  uame  on  behalf  of  the  Crown.  His  right 
to  prosecute  in  criminal  matters  rests  on  Statute,  forti- 
fied by  immemorial  usage ;  bjit  there  is  no  statutory 
enactment  conferring  on  him  similar  powers  in  civil 
suits,  and,  according  to  invariable  practice,  ever  since 
the  Union,  the  patrimonial  interests  of  the  Crown  have 
been  maintained  and  defended  by  the  Officers  of  State, 
as  the  legal  guardians  of  its  interests,  except  in  the 
cases  of  patronage,  in  which  actions  are  in  the  practice 
of  being  raised  by  the  Lord  Advocate,  in  virtue  of  a 
special  mandate  for  the  particular  cause,  under  the 
sign-manual:  Earl  of  Southesk  v.  Laird  of  Melgum, 
20th  January  1680;  Diet.  7901.  Lord  Advocate  v. 
Moncrieff,  2d  February  1693;  Diet.  7905.  Earl  of 
Breadalbane  and  his  Majesty's  Advocate  v.  Menzies, 
25th  July  1735  ;  Diet.  7905.  And  this  objection  to 
the  title  of  the  Lord  Advocate  is  not  obviated  by  the 
production  of  a  special  mandate  under  the  sign-manual, 
during  the  dependence  of  the  action ;  for  such  man- 
date, if  founded  on,  ought  to  be  set  forth  in  the  sum- 
mons as  the  warrant  of  the  I^rd  Advocate's  appear- 
ance :  and  it  was  too  late  of  being  obtained  in  the  pre- 
sent case.  This  hais  been  decided  in  the  very  recent 
case  of  Campbell's  Trustees  r.  Lords  of  the  Treasury, 
March  5,  1836;  Sh.  xiv.  657;  Jurist,  viii.  291.  But 
further,  the  Lord  Advocate,  even  with  the  aid  of  a  spe- 
cial mandate,  is  not  entitled  to  insist  in  the  present  ac- 
tion, the  right  of  challenge  being  only  competent  to  the 
Officers  of  State,  who  are  the  legal  representatives  of 
his  Majesty,  where  his  interests  are  aifected :  Juridical 
Styles,  Vol.  III.  pp.  19,  977.  Act  of  Sederunt,  March 
1809.  Indeed  it  would  appear  that  an  Act  of  Parlia- 
ment is  necessary,  to  allow  the  Lord  Advocate  to  enter 
appearance  for  the  Crown  in  legal  proceedings.  For 
when  it  was  thought  proper  that  the  many  important 
questions  affecting  the  interests  of  the  Crown,  which 
arose  with  regard  to  the  forfeited  estates  after  the  Re- 
bellion in  1745,  should  be  conducted  in  the  name  of 
the  Lord  Advocate,  power  was  conferred  on  him  by 
Statute,  20  Geo.  IL  c.  41,  §  23.  So,  in  like  manner, 
he  was  invested  with  similar  powers  of  appearing  on 
behalf  of  the  Crown,  in  the  valuations  of  the  heritable 
jurisdictions,  by  another  Statute,  20  Geo.  II.  c.  43,  § 
B.  From  these  it  is  to  be  inferred,  that  nothing  short 
of  a  statutory  provision  would  give  the  requisite  autho- 
nty.  3.  The  Commissioners  of  Woods  and  Forests 
have  no  title  to  insist  in  the  action.  Their  powers  are 
limited  to  the  nuinagement  and  disposal  of  the  land 
revenues  committed  to  their  charge.     They  have  no 


authority  whatever  to  challenge  an  appointment  flow- 
ing from  the  Sovereign.  No  express  authority  has 
been  given  to  them  to  call  in  question  the  commissions 
flowing  from  the  Crown ;  and  such  authority,  being  an 
encroachment  on  the  royal  prerogative,  cannot  be  con- 
ferred by  implication.  The  Statute,  10  Geo.  IV.  c.  50, 
§  12,  bestows  no  such  power :  it  only  enables  the  Com- 
missioners to  remove  such  officers  as  were  removable 
at  pleasure.  It  is  just  the  power  which  all  boards 
must  possess,  in  order  to  secure  an  eflicient  control 
over  their  officers — a  power  both  of  appointment  and 
of  removal :  the  officers,  in  both  cases,  being  of  the 
same  description,  and  holding  their  offices  by  the  same 
tenure.  Besides,  the  saving  clause  of  Statute  1  Will. 
IV.  c.  25,  §  12,  reserves  such  power  of  challenge  from 
the  Commissioners ;  and  by  3  and  4  Will.  IV.  c.  69> 
§  16  and  18,  the  right  of  challenge  is  not  only  not  con- 
ferred on  them,  but  is  expressly  excluded. 

Pleaded  for  the  pursuer — 1.  The  summons  has 
a  double  instance,  viz.  for  his  Majesty,  and  for  the 
Commissioners  of  Woods  and  Forests.  The  action  is 
brought  by  the  Lord  Advocate,  ^'  in  name  and  behalf 
of  us^  and  of  the  Commissioners,"  &c.  2.  Every  pro- 
ceeding, in  which  either  the  hereditary  rights  of  the 
Crown  were  concerned,  or  which  involved  the  interests 
of  the  public,  as  bound  to  supply  the  exigencies  of  the 
state,  has  been  vindicated  in  actions  raised  by  the  Lord 
Advocate  in  his  own  name :  Balfour's  Practicks,  29 1» 
296.  Lord  Advocate  v.  Earl  of  Morton  and  Viscount 
Grandison;  Diet.  7875.  King's  Advocate,  1690;  Diet. 
10,776.  His  Majesty's  Advocate,  1693;  Diet.  346. 
Bankton,  Vol.  IL  p.  492.  King's  Advocate  v.  Lord 
Dundas ;  Shaw,  VIII.  755.  King's  Advocate  v.  Earl 
of  Mansfield ;  Shaw,  VIII.  765.  It  is  objected  by  the 
defenders,  that  the  Lord  Advocate  has  not  in  general 
any  right  to  sue  in  civil  cases  at  all.  But  this  is  at 
variance  both  with  the  terms  of  his  commission  and 
with  usage.  It  is  true  that  the  present  Lord  Advocate's 
commission  is  in  very  general  terms,  but  this  has  arisen 
from  the  practice  of  reducing  the  commissions  to  an 
abridged  form,  contrary  to  what  was  formerly  done ; 
but  no  alteration  has  been  made  in  the  powers  of  the 
office  from  what  they  were  when,  as  in  the  case  of  Sir 
David  Dalr3anple,  25th  May  1709)  the  appointment 
bore :  <<  solum  et  unicum  Advocatum  nostrum  pro  no- 
bismetipsis  et  tanquam  principi  et  senescallo  Scotioe  in 
omnibus  actionibus  et  causis'  civilibus  et  criminalibus." 
And  the  usage  has  supported  this  full  authority.  It 
has  been  chiefly  exercised  in  cases  of  patronage  and 
teinds,  simply  because  these  are  generally  fertile  sub- 
jects of  dispute,  while  the  other  rights  of  the  Crown 
have  seldom  been  litigated.  At  all  events,  the  pro- 
duction of  the  mandate  under  the  sign-manual,  though 
pendente  lite,  obviates  every  objection  to  the  pursuer's 
title  to  sue  in  name  of  the  Crown ;  WyUe,  5th  Febru- 
ary 1836;  Shaw.  3.  The  Officers  of  State  may  have 
a  title  to  pursue  such  an  action  as  the  present,  but  that 
would  not  exclude  the  Lord  .Advocate's  title ;  for  both 
liave  been  held  in  titulo  to  sue  in  teind  and  patronage 
cases :  Dallas  on  Styles,  333.  Besides,  the  title  of  the 
Officers  of  State  is  merely  founded  on  usage,  not  on 
Statute;  and  there  is  as  much  usage  to  support  the 
Lord  Advocate's  title  as  theirs :  Sir  George  Macken- 
zie's Works,  Vol.  IL  p.  537.  Officers  of  State  v,  Inglis, 
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.1611,  Haddington;  Diet.  7237.     And  whatever  may 
be  the  right  of  the  OIRcers  of  State  in  ordinary  cases, 
it  is  excluded  here,  where  the  rents  and  revenues  sought 
to  be  vindicated  have,  by  consent  of  Parliament,  been 
transferred  from  the  Crown  during  his  Majesty's  life, 
and  made  available  to  the  public,  as  part  of  the  public 
revenue.    Farther,  it  is  the  Lord  Advocate  alone,  and 
not  the  Officers  of  State,  who  appears  in  the  House  of 
Lords  for  behalf  of  the  Crown,  in  the  discussions  main- 
tained in  Committees  of  Privileges  on  Scots  titles ;  and 
this  he  does  in  virtue  of  his  office,  and  in  respect  of 
his  powers  at  conunon  law  resulting  from  it,  without 
any  statutory  enactment  in  his  favour.    4.  The  pur- 
suer^s  title,   as   flowing  from  the    Commissioners  of 
Woods  and  Forests,  is,  separately,  valid  and  sufficient 
to  support  the  present  action.     Under  the  Statutes  be- 
fore recited,  the  Commissioners  have  right  to  raise  the 
necessary  actions  for  vindicating  the  revenues:   for 
having  them  applied  to  their  legitimate  use,  as  defined 
by  Parliament ;  and,  with  that  view,  of  challenging  all 
invalid  and  null  documents  upon  which  possession  of 
the  rents  is  unduly  retained.     The  Commissioners  are 
made  the  qu€ui  assignees  of  the  Crown.     They  have 
a  right  to  the  hereditary  revenues,  in  so  far  as  any  prior 
grants  of  them  have  not  been  lawfully  made.     It  fol- 
lows, therefore,  from  the  very  terms  of  the  Statute, 
that  they  must  be  entitled  to  show  that  any  grants  of 
these  revenues  have  not  been  lawfully  made.    Besides, 
the  Conunissioners  of  Woods  have  just  the. same  rights 
and  duties,  with  respect  to  the  hereditary  revenue,  that 
the  Commissioners  of  Excise^  or  Customs,  or  Stamps, 
have  to  discharge,  as  to  the  other  branches  of  the  re- 
sources of  the  state  under  their  charge :  in  all  which 
the  Lord  Advocate  prosecutes  on  behalf  of  the  Crown 
virtute  officii.     The  whole  course  of  our  decisions  goes 
to  show,  that  the  subordinate  functionaries  employed 
to  manage  and  collect  any  bitoch  of  the  public  reve- 
nue, have  also  a  legal  title  to  sue  all  actions  for  mak- 
ing their  collection  effectual:    Ogilvie  r.  Wingate; 
Diet.  7884.     Tweedie  v.  Leslie ;  Diet.  7888.    Robert- 
son V,  Jardine ;  Diet.  7891.    Commissioners  of  Excise 
r.  Creditors  of  Lord  Northesk,  1724 ;  Diet.  7873.  Re- 
ceiver-General of  Customs,  1754 ;  Diet.  7875.     Com- 
missioners of  Customs  V.  Morrison,  1723;  Diet.  9533. 
Commissioners  of  Annexed  Estates  v.  Sir  R.  Menzies ; 
Diet.  7860. 

*  At  advising  on  23d  December, 

Lord  Medwyn, — Hy  Lords,  In  conBidering  the  important,  and 
somewhat  novel  qoestion,  brought  before  ua  in  these  papers,  it 
is  proper  that  we  attend  particidarly  to  the  character  and  object 
of  the  present  action.  It  is  not  a  simple  process  for  recovery 
of  any  of  the  revenues  of  the  Crown,  brought  against  a  vassal 
holding  lands  in  Ettrick  Forest,  nor  a  challenge  of  a  grant 
made  subsequent  to  the  period  when  the  management  of  the 
Crown  property  was  vested  in  the  Commissioners  of  Woods 
and  Forests :  but  it  is  a  process  of  reduction  for  setting  aside  a 
commission,  granted  many  years  ago  by  his  late  Majesty,  upon 
the  ground  that  it  was  ultra  vires  of  the  Sovereign  to  grant  it. 
It  is  raised  by  "  our  Advocate,  for  and  in  name  and  behalf 
of  us,  and  of  the  Commissioners  of  our  Woods,  Forests, 
Land-Revenues,  Works  and  Buildings,"  in  terms  of  "  an  Act 
passed  in  the  3d  and  4th  years  of  our  reign,  c.  69,  and  Acts 
therein  recited.'*     The  defenders  plead  against  this  action  two 

*  Opinions  of  Judges  taken  in  short-hand,  and  revised  (with 
the  exception  of  Lord  Glenlee^s)  by  their  Lordships. 


defences, — on  the  title,  and  on  the  merits.    The  Lord  Advo- 
cate protests  against  the  right  of  the  defender  now  to  state  any 
preliminary  plea  on  the  title, — that,  according  to  every  rule  of 
our  forms  and  pleading,  such  a  plea  is  now  foreclosed ;  for 
though  this  plea  was  set  forth  in  his  defences,  it  was  not  in- 
sisted on  by  the  defender  at  the  proper  time,  and  was  thus 
abandoned  or  waived ;  and  it  is  farther  said,  that  it  is  now  re- 
curred to  for  a  very  obvious  reason.     I  quite  understaad  the 
nature  of  the  proceedings  in  this  case,  if  this  objection  be  well 
founded ;  for  it  appears,  by  the  interlocutor  of  25th  June  1884, 
that  the  first  preliminary  defence,  on  the  want  of  title  to  pur- 
sue, was  discussed  at  the  outset,  and  the  consideration  of  it  ex- 
pressly reserved  by  the  Lord  Ordinary  till  *'  the  merits  of  the 
case  come  to  be  disposed  of."     It  is  then  quite  competent  to 
consider  the  title  to  pursue.     The  first  point  for  conttdermtioD, 
on  the  question  of  title,  is.  What  b  the  instance  libelled  on  in 
this  process  ?     The  defender  maintains,  that  this  proceaa  is  at 
the  instance  of  the  Commissioners  of  the  Woods  and  Forests  alone; 
while  the  Lord  Advocate  contends,  it  is  also  at  the  instance  of 
the  Crown.     It  is  singular  that  there  should  be  any  room  for 
discussion  upon  this  matter;  for  a  summons  should  be  quite 
unambiguous  as  to  the  party  who  pursues,  and  the  deftrnder 
should  be  explicitly  informed  at  whose  inataaoe  he  ia  called  into 
Court.     Yet  certainly  there  is  great  room  for  aigument,  and 
more  serious  than  I  &-st  thought  when  the  point  was  originally 
pleaded  to  us.     The   Commissioners  act  *'  on  behalf  of  his 
Majesty ;"  so  the  form  of  the  deeds,  in  the  schedule  appended 
to  the  Act  which  confers  their  powers,  import,  and  the  instance 
is  by  the  *'  Lord  Advocate  for  us  and  the  Commissioiicra,  in 
terms  of  a  certain  Act,  pursuers."    Now,  at  the  very  ootaet, 
there  is  ambiguity ;  when  it  is  said  "  for  us,"  is  this  in  com- 
pliance with  the  form  that  the  Commissioners  act  on  behalf  of 
his  Migesty,  or  is  it  a  separate  instance?     I  am  inclined  to 
think,  if  it  had  been  with  a  view  to  comply  with  the  Act,  that 
the  same  order  would  have  been  observed,  and  so  as  to  make  the 
ifOrd  Advocate  pursue  for  the  Commissioners  on  behalf  of  us; 
but,  then,  does  the  word  pursuers  apply  to  the  Commissioners 
solely,  or  to  them  and  the  King,  as  both  pursuing  ?     I  rather 
think  that,  in  either  view,  it  would  have  been  as  correct,  if  the 
Lord  Advocate  had  raised  this  action  in  his  own  name,  in  be- 
half of  the  Crown,  as  well  as  for  the  Commissioners,  and  being 
to  prosecute  for  both,  that  he  should  have  been  slated  simply 
ss  pursuer,  like  sny  mandatory  for  both  parties.     But   the 
ambiguity  as  to  who  are  the  pursuers,  seems  cleared  up,  as  the 
summons  goes  on  to  say,  *'  to  whose  great  hurt  and  prejudice, 
as  acting  for  us  and  the  public,"  the  commission  was  granted. 
Now  the  prejudice  is  to  the  pursuers.     This  b  dearly  the 
Commissioners,  for  it  is  added,  as  acting  for  us.     The  prejudice 
is  not  to  th<e  Lord  Advocate,  neither  is  it  stated  to  be  to  the 
Crown  directly,  but  to  the  pursuers  as  acting  for  the  Crown : 
that  must  be  the  Commissioners  of  Woods  and  Forests,     The 
decerning  clause,  too,  seems  to  lead  to  the  same  condosioa,  for 
it  bears  that  the  defender  should  make  repetition  and  payment 
to  the  pursuers.     Now,  the  Commissioners  alone  daim  right  to 
receive  these  rents,  for  it  is  previously  stated,  that  his  Majesty 
had  surrendered  them;  and  this  shows  strongly,  that  as  the 
term  pursuers  here  applies  to  the  Commissioners,  so^  where  it 
is  used  at  the  commencement  of  the  summons,  the  twm  pur- 
suers should  apply  to  them  also.     It  is,  however,  averred  in  the 
conduding  part  of  the  fourth  reason  of  reduction,  that  we,  and 
the  said  Commissioners,  have  now  right  to  collect  and  dispose 
of  the  hereditary  revenue ;  and  however  incorrect,  in  point  of 
statement,  this  may  be,  which  belongs  to  the  merits  and  not  to 
the  title,  this  seems  to  import  that  both  are  stated  to  be  in- 
terested in  this  process,  and  that  it  is  so  intended  to  be  set 
forth ;  and  as  the  instance  is  set  forth  for  and  in  bdialf  of  us, 
before  stating  it  to  be  "  and  of  the  Commissioners  of  Woods 
and  Forests,"  instead  of  libelling  it  as  at  the  instance  of  the 
Commissioners,  on  behalf  of  his  Majesty,  the  pursuit  by  the 
Lord  Advocate  for  us  may  not  have  been  introduced,  in  re- 
ference to  the  schedules  at  the  Act  specially  referred  to,  but 
as  a  distinct  and  independent  instance  for  the  Crown  as  pur- 
suer ;  so  that,  perhaps,  it  might  be  thou^t  too  critioal  to  say, 
that  the  form  adopted  cannot  import  that  the  Lord  Advocate 
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(Rirfaet  ^  behalf  of  -his  Miyesty,  distinct  from  the  Commis- 
sicmen,  more  especially  when  the  further  conclusion  is,  that 
the  said  warrant  is  made  in  violation  of  our  rights,  and  has  the 
effect  of  diminishing  our  hereditary  land-revenues,  which  im- 
plies that  the  Sovereign  is  interested  in. the  action.  Still,  how- 
ever, there  is  much  difficulty  even  in  this ;  for,  besides  that, 
these  latter  expressions  do  not  relate  to  the  instance,  but  to  the 
groinid  cf  action  :  they  would  have  been  correct,  if  the  instance 
had  been  by  the  Advocate,  onbehalf  of  the  Commissioners  alone. 
The  summoiis,  it  must  be  recollected,  is  a  writ  proceeding  in 
the  King's  name,  directed  to  Sheriffs  in  that  part,  to  cite  the 
defender  to  appear  before  the  Lords  of  Session,  to  have  a  com- 
mission set  aside,  as  prejudicial  to  the  rights  of  the  Sovereign* 
These  could  only  be  described  by  the  King  speaking  in  his  oyvn 
penon,  and  using  the  regal  term,  as  our  rights,  just  as  the  re- 
ference in  the  second  reason  of  reduction  to  his  late  Maj^ty, 
styles  him,  ovr  Royal  predecessor.  It  is  with  much  hesitation, 
therefore,  that  I  get  over  this  objection ;  perhaps  I  ought  not 
to  do  so,  merely  because  the  instance  is  not  set  forth  in  a 
dear,  precise  manner,  so  that  at  best  it  is  ambiguous ;  but  I  do 
not  wish,  in  this  case,  to  proceed  on  grounds  which  it  is  possible 
f  ven  to  question  as  too  critical ;  and,  upon  the  whole,  I  incline 
•0  to  interpret  this  summons,  however  awkwardly  expressed,  as  to 
give  the  Lord  Advocate  the  advantage  of  holding  that  he  pro- 
secutes for  the  King  as  well  as  the  Commissioners.  Our  next 
nquiry  is,  whether  the  Commissioners  of  the  Woods  and 
Forests,  who  may  sue  or  be  sued  in  name  of  the  Lord  Advo- 
cate, have  a  title  to  pursue  this  reduction  of  a  grant  by  the 
Crown,  on  the  ground  of  its  being  ultra  vires  of  the  Sovereign. 
The  Act  2d  and  dd  William  IV.,  c.  112,  may  be  just  noticed 
m  passing,  to  show  that  it  is  not  overlooked.  By  it  no  powers 
were  given  beyond  what  were  previously  enjoyed  by  our  Court 
of  Exchequer,  who  clearly  had  no  such  power.  The  next  Act, 
3d  snd  4th  William  TV.  c.  69,  passed  on  the  subject,  is  specially 
referred  to  in  the  summons^  and  is  mainly  relied  on  by  the  Lord 
Advocate.  It  bears  to  have  been  passed  to  extend  and  enlarge 
the  powers  of  the  Commissioners,  in  relation  to  the  management 
snd  disposition  of  the  land-revenues  of  the  Crown  in  Scotland, 
snd  the  preamble  following  out  this  object  declares,  "  that  it 
would  be  expedient  that  the  Cojomissioners  should  have  the 
nrae  powers  of  seUing,  leasmg,  and  administering  Crown 
property  in  Scotland,  as  they  had  in  England,"  for  which  pur- 
pose the  Act  10th  Geo.  IV.  c.  50,  is  extended  to  Scotland,  and 
made  part  of  this  Act.  But  these  regulations  have  reference 
merely  to  the  sales  and  leases  of  the  property  and  to  the  subse- 
quent investment  of  the  funds,  and  not  the  most  distant  allusion 
is  made  to  the  conferring  any  power  to  caU  in  question,  by  re- 
duction; any  commission  flowing  from  the  Crown,  or  to  insti- 
tute sny  siinilar  proceeding ;  and  the  pursuer  can  never  be  held 
to  come  under  the  clause  whidi  empowers  the  Commissioners 
to  remove  any  deputies,  clerks,  and  receivers,  &c :  10th  Greo. 
IV.,  c.  50,  sect  12.  These  are  officers  acting  under  the  Com- 
missioners ;  and  the  concluding  words  of  this  very  section  show 
that  they  are  officers  that  may  be  appointed  by  them,  so  that 
tbey  are  totally  different,  both  in  name  and  character,  from  the 
Chsmberlain,  who  holds  his  office  independent  of  the  Commis- 
aoner^  in  virtue  of  a  commission  under  the  Great  Seal  of  Scot- 
Isnd,  issuing  upon  a  warrant  under  the  sign-manual ;  and  the 
Bceeeiity  of  audi  a  process  as  the  present  shows,  that  the  powers 
conferred  by  that  clause  do  not  meet  such  a  case  as  tiiat  of  the 
defender,  who  cannot  be  removed  by  any  simple  order  of  the 
Bosrd  for  removing  him ;  but  tiie  right  under  which  he  holds 
hii  ofllce  must  be  first  set  aside  in  a  court  of  law.  I  think  the 
tfgument  no  better  founded,  which,  aUeging  that  the  commis- 
>ion  interferes  with  their  receiving  the  revenues  of  the  Crown, 
the  CommissionerB  are  entitled  to  remove  it  out  of  the  way,  in 
order  to  enaUe  them  to  levy  the  rents  of  Ettrick  Forest.  Thu 
would  be  a  very  bold  stretch  of  interpretation  indeed.  But 
even  this  is  provided  for  by  enacting,  "  that  the  passing  of  this 
Act  shall  not  vacate  the  appointment  of  any  chamberlain  or 
foUector ;  but  every  such  chamberlain  or  collector  who  shall  be 
in  office  at  the  time  of  the  passing  of  this  Act  shall  continue  in 
office  until  his  death  or  resignation,  or  until  he  shall  be  removed 
^  the  CoBttiaBOiierf ,  or  until  his  appointment  shall  cease  under 


the  provisions  herein  contained  and  referred  to  :*'   Sd  and  4th 
William  IV.,  c.  69,  sect.  IB.    The  removal  here  mentioned  can 
allude  only  to  such  of  those  officers  as  hold  their  offices  at 
pleasure,  and  where  the  royal  pleasure  has  put  an  end  to  the 
office,  or  to  meet  the  case  of  any  who  may  be  removable  by  the 
Commissioners,  if  there  be  any  such ;  and  this  general  expres- 
sion (for  it  must  be  observed  that  there  is  no  clause  in  this 
Act  similar  to  the  clause  in  the  10th  of  Geo.  IV.  as  to  remov- 
ing deputies,  clerks,  &c.,  which  expressly  gives  the  power  of 
removing  chamberlains    to  the  Commissioners),  cannot  pos- 
sibly imply  a  right  in  the   Commissioners,   and    give   them 
title  to  reduce  the  app<Mntment  of  a  chamberlain  for  life,  who 
cannot  be  removed  till  that  is  done ;  and  when  the  ground  of 
reduction  is,  that  his  commission  is  illegal,  as  ultra  vires  of  the 
Sovereign.     It  is  further  said,  that  the  saving  clause  only  pro- 
tects a  grantee  of  the  Crown,  in  respect  of  any  appointment 
lawJuUy  made  by  his  Majesty,  and  that  the  commission  to  the 
defender  is  not  lawfully  made.     Be  it  so.     But  then,  at  whose 
instance  is  the  lawfulness  of  this  commission  to  be  tried  ?     If 
not  lawfully  made,  it  may  be  reduced  and  set  aside ;  but  the 
defender  is  entitled  to  have  the  question  tried  with  a  party 
duly  authorised  to  challenge  it  on  the  only  grotmd  on  which  it 
can  be  challenged,  that  it  was  ultra  vires  of  his  late  Majesty, 
and  is  in  violation  of  the  rights  of  the  present  Sovereign.     The 
Statutes  referred  to  have  conferred  no  such  powers  on  the  Com- 
missioners of  Woods  and  Forests.    It  is  true,  indeed,  that  if  the 
Commissioners  had  found  any   person  collecting  these   rents 
without  a  title,  or  interfering  with  diligence  used  by  them  for 
their  recovery,  they  would  have  been  fully  authorised  b^  the 
powers  conferred  upon  them  by  the  Acts  referred  to,  to  insist 
in  name  of  the  Lord   Advocate,  just  as  the  Commissioners 
of  Excise  or  Customs  formerly  were.     Nay,  the  officers  of 
these  Boards  are  authorised  to  insist  in  all  such  actions  for  re- 
covery of  duties ;  therefore,  it  is  quite  idle,  in  support  of  either 
the  one  instance  or  the  other,  to  refer  to  such  cases  as  Ogilvie 
against  Wingate,  or  Robertson  against  Jardine.     The  defender 
himself,  as  Chamberlain,  may  sue  any  of  the  Crown  vassals  of 
Ettrick  Forest  for  payment  of  their  rents  or  feu-duties ;  see 
case  of  Sir  Henry  Munro,  20th  June  1763.     The  Commis- 
sioners might  probably  be  heard  in  a  declarator,  that  they 
were  the  only  persons  entitled  to    collect  these  rents,  simi- 
lar to  the  Commissioners  of  Customs  against  Lord  Dundas, 
25th  May  1810,   as  to  the  custody  of  wrecks  in   Orkney, 
if  such  an  action  would  attain  their  object ;  but  they  would  im- 
mediately be  met  in  defence  by  the  commission  from  the  Crown, 
which  can  only  be  got  out  of  the  way  by  reduction  on  grounds 
which  they  clearly  have  no  authority,  as  mere  managers  of  the 
Crown  property,  to  institute.     It  is  just  as  idle  to  refer  to  the 
Commissioners  of  Annexed  Estates  pursuing  an  approbation  of  a 
subvaluation  of  teinds;  case  against  Sir  R.   Menzies,   1773. 
This  might  fall  under  powers  of  management  to  lessen  the  bur- 
den on  the  rents ;  but  would  it  have  been  competent  for  them 
to  object  to  and  reduce  a  grant  of  teinds  by  a  former  Sovereign 
to  an  heritor,  as  ultra  vires  of  the  Crown,  and  against  the  pre- 
rogative of  the  present  Sovereign  ?     That  case  clearly  imports 
no  such  right.     The  Statutes  under  which  the  Commissioners 
act  might  have  expressly  conferred  upon  them  power  to  set 
aside  the  commission ;  and  this  would  have  been  a  good  title  in 
them,  without  interfering  with,  or  diminishing  the  inherent 
right  of  the  Crown  to  chaUenge  it ;  then  either  might  have  been 
pursuer,  or  both  might  have  joined  to  sue.     But  there  is  no 
express  power  given, — that  is  imquestioned ;  and  it  is  only  in- 
ferred by  implication,  that  with  the  power  of  management 
which  has  been  taken  from  the  Crown,  and  vested  in  the  Com- 
missioners, this  right  or  privilege  has  been  transferred  also.     If 
this  be  so,  it  rests  no  longer  in  the  Crown,  as  little  as  the 
management  and  levying  of  the  rents  do.     But  the  Lord  Ad- 
vocate has  produced  a  warrant  from  the  Crovm,  on  which  he 
founds  as  a  tide.     He  must  hold,  of  course,  that  the  power  of 
challenge  is  still  in  the  Crown,  if  this  authorises  it,  and  then  it 
cannot  have  been  transferred  to  the  Commissioners.     It  might 
have  been  created  and  bestowed  upon  them  by  Statute,  without 
impairing  the  right  of  the  Crown ;  but  it  cannot  be  transferred 
along  with  the  powers  of  management,  without  divesting  the 
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Crown.     It  cannot  be  in  both :  in  the  original  holder  of  the 
rights  and  the  party  to  whom  it  has  been  transferred  at  the  same 
time,  otherwise  than  by  a  creation  of  the  right  in  favour  of  the 
latter.     So  that  the  warrant  seems  to  give  the  deathblow  to 
the  title  of  the  Commissioners.     Under  the  powers  then  con- 
ferred upon  the  Commissioners  by  the  Acts,  I  am  of  opinion, 
that  they  cannot  pursue  any  process  for  setting  aside  a  commis- 
sion granted  by  the  Sovereign,  as  ultra  vires  of  the  Crown,  and 
as  being  contrary  to  the  prerogative  of  the  reigning  Monarch  ; 
and  therefore,  that  the  instance,  so  far  as  it  proceeds  in  the 
name  of  those  Commissioners,  cannot-  be  maintained.     Let  us 
now  inquire  into  the  other  branch  of  the  instance,  in  so  far  as 
it  may  be  supposed  that  the  Lord  Advocate  pursues  this  action, 
*'  for,  and  in  name  and  behalf  of  his  Majesty."     But  before  en- 
tering upon  this  important  inquiry,  embracing  a  point  of  some 
curiosity  in  our  practice,  as  a  subject  of  constitutional  law,  I 
roust  first  advert  to  the  production  of  the  warrant,  dated  6th 
February  1836,  ratifying  and  confirming  the  proceedings  in  this 
process,  and  consider  whether  this  is  sufficient  to  obviate  the 
objection  to  the  action  having  been  raised  by  the  Loid  Advo- 
cate, for,  and  in  name  and  behalf  of  the  King,  supposing  that 
instance  objectionable.     For,  if  that  will  cure  the  defect,  it 
will  be  unnecessary  to  inquire  into  the  objection  as  to  the  in- 
stance in  the  suit,  as  originally  brought  into  Court.     That  such 
a  warrant,  granted  previous  to  the  institution  of  the  reduction, 
would  have  been  sufficient  authority  to  raise  it  in  the  name  of 
the  Lord  Advocate,  there  can  be  no  doubt :  and  it  is  argued, 
that  it  should  validate  the  proceedings  which  took  place  pre- 
viously, as  was  held  in  the  recent  case  of  Wylie  against  AdiJeun, 
5th  February  1836,  where  the  objection,  that  an  action  had 
been  raised  in  name  of  a  person  out  of  the  country,  and  with- 
out his  knowledge  or  authority,  was  obviated  by  production  of 
a  mandate  from  him.     But  there  the  action  was  brought  in 
name  of  the  true  party,  not  of  the  agent  for  him :  and  the  objec- 
tion was  not  want  of  title,  but  want  of  authoiity,  and  want  of 
a  mandatory  for  a  party  out  of  the  country.     The  mandate 
fully  removed  that  objection.     But,  supposing  the  Lord  Advo- 
cate not  entitled  in  his  own  name  to  prosecute  an  action  in 
right  of  the  Crown,  and  in  support  of  the  royal  prerogative, 
will  the  production  of  this  vrarrant,  after  the  title  has  been  ob- 
jected to,  the  point  pleaded  in  the  Outer-House,  cases  ordered 
and  given  in  for  advising  on  it,  and  after  a  hearing  before  the 
Inner-House  has  been  ordered,  as  involving  a  point  of  difficulty, 
be  sufficient  to  validate  the  proceedings  from  the  commence- 
ment, and  obviate  the  original  want  of  title,  at  present  assuming 
that  matter  ?     I  am  quite  aware  that  there  are  many  instances 
in  which  the  Court  has  allowed  a  title  to  be  made  up  and  pro- 
duced cum  processUf  or  the  want  of  a  link  in  a  title  to  be  then 
supplied.     But  this  is  al>vays  where  the  pursuer  has  truly  the 
right,  and  the  action  is  properly  instituted  in  his  name,  though 
there  may  be  some  formal  step  wanting  which  is  necessary  to 
complete  his  title.     But  where  a  pursuer  institutes  an  action, 
having  neither  the  right  nor  title  to  do  so,  it  is  quite  a  different 
case  whether  it  will  be  sufficient  that  the  proper  party  after- 
wards comes  forward  to  authorise  the  proceedings.     They  were 
originally  invalid,  and  I  think  the  rule  quod  ah  initio  vitiosum 
applies  to  such  a  case ;  so  that  "  a  title  supervenient  after  in- 
tenting  a  summons,  is  not  sufficient  for  pursuing  thereof."     This 
has  been  a  rule  of  our  practice  from  the  earliest  times ;  and  two 
cases  are  reported  by  Balfour,  p.  292,  c.  15,  to  this  effect,  in 
1541 ;  and  being  a  rule  of  essential  justice,  it  has  continued  to 
be  observed  down  to  the  present  day,  amidst  all  the  manifold 
changes  in  our  forms  of  process.     Thus,  on  this  ground,  a  eom» 
prising  was  found  null,  because  the  assignation  to  the  debt  was 
subsequent  to  the  date  of  the  charge  to  enter  heir.     Kennedy, 
15th  November  1666,  Mor.  p.  13,277.     A  pursuit  upon  an  as- 
signation, dated  after  the  summons  was  granted,  was  not  sus- 
tained, though  the  cedent  concurred,  the  pursuit  not  being  at  his 
instance.     Abercrombie,  15th  November  1666,  Mor.  p.  13,377. 
A  declarator  of  redemption  of  a  wadset  was  not  sustained,  be- 
cause, before  making  the  order  of  redemption,  the  pursuer  had 
not  been  served  heir  to  the  reverser :    Lord  Lovat  against  Lord 
Macdonald,  I9th  January  1672;  Mor.  p.  13,278;  being,  as  I 
gupposo,  an  heir  of  provision,  and  not  having  the  general  chiirac- 


ter  of  heir.     A  charge  by  an  adjudger  against  a  superior,  will 
not  validate  a  summons  of  rdduction  raised  on  that  title  prior 
to  it :    Dundas,  10th  November  1688 ;  Mor.  p.  13,289.     But  a 
party  having  subsequently  taken  infeftment  on  a  charter  of  ad- 
judication, this  was  sustained,  because  he  had  a  title ;  but  it 
was  imperfect  and  incomplete,  which  is  now  obviated.     Keith, 
24th  January  1695 ;  Mor.  p.  13,285.     Where  it  was  neoeaeary 
to  bring  a  proving  of  the  tenor  of  a  precept  of  ehtre  in  a  pro- 
gress, the  Court  would  not  allow  this  to  be  repeated  incidenter 
by  the  pursuer  of  a  reduction,  '*  albeit,  the  defender  in  a  pro- 
cess is  sometimes  allowed  to  repeat  incidenter  a  tenor  of  writs 
founded  on  for  defence ;  because  the  pursuer,  before  he  con- 
vened the  defender  in  his  reduction,  ought  to  have  made  up  a 
sufficient  title  for  prosecuting  his  intended  action,  and  cannot 
be  allowed  an  incident  for  making  up  his  title."    Inglis,  2d  July 
1709 ;  Mor.  p.  13,293.     A  similar  judgment  was  given  in  Dun- 
bar, 20th  July  1714;  Mor.  p.   13,296.     And  vefy  recently,  a 
charge  having  been  given  by  a  married  woman  on  a  bill  payable 
to  herself,  a  suspension  was  raised  on  the  ground  that  it  should 
have  been  at  the  instance  also  of  her  husband.     The  husband 
sisted  himself  as  a  party  to  the  proceedings  in  the  Bill-CItaixiber, 
the  answers  to  the  bill  being  in  his  name  ahM>,  and  it  was 
pleaded  that  this  obviated  the  objection.     But  the  Court  held 
otherwise,  and  suspended  the  letters.     Jeffrey  against  Mathe- 
son,  28th  June  1826 ;  S.  and  D.     Now,  these  decisions  proceed 
on  this  principle,  that  although  a  party  having  the  right  by  a 
general  title  as  heir  or  executor,  may  complete  die  right  cum 
procesMu,  and  validate  a  prior  action  raised  on  that  title,  yet  a 
singular  title,  such  as  an  assignation  or  adjudication,  is  not  to 
be  dealt  with  in  the  same  manner ;  and  still  less,  therefore,  can 
it  be  pretended,  where  the  pursuer'  has  not  the  semblance  of  a 
title,  where  he  has  no  right  in  himself,  and  is  not  authorised  by 
the  party  having  the  right,  that  his  unauthorised  proceedings  in 
his  own  name  as  pursuer,  challenging  the  right  of  another  who 
is  in  possession,  will  be  validated  upon  any  subsequent  ratifica- 
tion by  the  true  party.     The  proceedings  are  null,  as  not  being 
at  the  instance  of  the  proper  party,  but  in  name  of  one  not 
authorised  to  institute  them  or  carry  them  on.     And  when  the 
true  party  appears,  he  must  just  proceed  by  a  summons  at  his 
own  instance,  or  with  the  instance  duly  authorised  by  him ;  and 
he  cannot,  except  with  the  consent  of  the  defender,  adopt  the 
prior  null  proceedings  by  any  ratification  of  them.     It  would  be 
contrary  to  the  most  ordinary  rules  of  judidal  procedure,  to 
allow  a  pursuer  such  a  mode  of  curing  a  blunder  on  the  instance 
which  brings  a  process  into  Court.     The  first  thing  a  party  has 
to  consider,  before  he  commences  any  judicial  proceeding,  is, 
whether  he  has  the  proper  title  in  his  person   duly  com- 
pleted to  do  so.     Entertaining  the  opinion  dien,  that  the  pro- 
duction of  the  warrant  will  not  support  the  instance  by  the 
Lord  Advocate  for  the  Crown,  if  it  was  previously  bad,  I  have 
now  to  consider  this  point,  and  whether  it  was  competent  for 
the  Lord  Advocate,  virtute  officii,  to  institute  the  process  of  re- 
duction in  his  own  name,  and  without  a  spedal  warrant  to  that 
effect.     The  commission  of  the  present  Lord  Advocate  is  ad- 
mitted to  be  in  general  terms,  granting  no  special  powers,  but 
that  it  follows  the  style  used  since  the  accession  of  George  I. 
merely  bestowing  the  office,  referring  therefore  to  the  course  of 
practice  for  its  powers,  duties  and  privileges.     Whether  the 
terms  used  in  ihe  commission  to  Sir  David  Dalrymple,  in  1709, 
were  intended  to  give  more  ample  powers  than  usual,  and  whe- 
ther even  they  would  imply  a  spedal  authority  to  institute  any 
action  in  name  and  on  behalf  of  the  Sovereign,  which  a  special 
mandate  might  warrant,  I  shall  not  say.     It  is  enough  that  such 
are  not  the  terms  of  the  present  commission,  which  bestows  no 
special  powers  whatever ;  and  I  am  entitled  to  assume  that  the 
commission  of  the  preceding  Lord  Advocate,  by  whom  this 
action  was  instituted,  was  in  the  same  terms ;  Which  makes  it 
necessary  to  ascertain,  from  the  history  of  the  office,  and  of  the 
practice  where  he  is  pursuer  in  the  civil  court  of  processes  on 
behalf  of  the  Crown,  whether  the  instance  of  the  Lord  Advo- 
cate for  the  Sovereign  be  sustainable  in  the  present  process.  Tour 
Lordships  will  not  be  surprised  that  there  is  not  mudi  audio- 
rity  from  our  writers  on  law  to  refer  to ;  for  it  is  well  known 
that  Lord  Stair,  our  greatest  systematic  writer  on  law,  declined 
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writing  on  public  or  constitutional  law,  (B.  I.  tit.  1,  §  23,)  an 
exanipie  which  has  been   followed   by  our  subsequent  legal 
authorities ;  so  that  the  law  and  practice  in  this  matter  can  only 
be  deduced  from  an  examination  of  the  Tarious  cases  which  ap- 
pear in  the  records  of  the  Court ;  and  an  inquiry  into  them 
cannot  be  otherwise  than  tedious,  because  it  must  be  minute, 
otherwise  it  would  be  unsatisfactory.     At  the  same  time  my 
authorities  are  accessible  to  all.     I  hare  no  peculiar  means  of 
knowledge.     The  cases  I  refer  to  are  all  to  be  found  in  our 
printed  books. — I  may  premise,  that  in  England  the  King  pur- 
sues in  his  own  name;  and  if  a  subject  cldims  any  thing  against 
the  Crown,  he  applies  by  a  petition  of  right,  on  a  plea  of  right, 
for  permission  to  do  so.     The  King  grants  this  permission,  and  a 
oommisaion  is  issued  for  trying  the  question  with  the  King.  This 
was  settled  in  the  time  of  Edward  I. :  Blackstone,  Vol.  III.  p. 
256.  With  us  this  matter  is  now  different,  for  the  King  does  not 
pursue  in  his  own  name,  though  it  was  otherwise  at  an  early 
period.     The  earliest  notices  in  our  law  that  I  am  acquainted 
with,  as  to  a  prosecution  of  a  civil  process  on  behalf  of  the 
Crown,  are  these :    The  King  pursues  Henry  Malevile  of  Car- 
nebe,  as  to  the  wardship  of  the  lands  of  Granton,  16th  October 
1478:  Acta  Dom.  Cone.  p.  13.     On  27th  November  1478,  the 
King  prosecutes  the  persons  of  inquest  for  retouring  lands,  as 
held  blench,  instead  of  ward,  of  the  Crown :  Acta  Dom.  Cone, 
p.  19.     The  King  against  Andrew  Mowbray  and  others^  17th 
June  1487  (Balf.  p.  637,  c.  113),  is  an  action  bioughtin  virtue 
of  the  prerogative  for  buying  goods  of  a  prise  belonging  to  a  na- 
tion at  amity  with  us,  before  condemnation.     The  King  most 
frequently  appears  as  pursuer  in  his  own  name,  in  reductions  of 
services  and  retoursi,  when  erroneous  and  against  his  interest. 
The  King  against  the  Sheriff  of  Fife,  2d  April  1492.     Balf.  p. 
247.     The  King  against  the  Sheriff  of  Air,   13th  February 
1495,  ibid.     The  iCing  against  Lord  Oliphant,  15th  January 
1^2.    Balf.  p.  433.     The  King  against  Laird  of  Lundie,  26th 
March  1541 ;  Balf.  p.  291,  c  9.    This  is  stated  in  a  case  in  1541, 
'^  as  the  common  use  and  consuetude  in  sic  cases."     These  ac- 
tions, however^  came  to  be  prosecuted  sometimes  at  the  instance 
of  the  Advocate,  when  against  the  persons  of  inquest  as  temere 
juraates  super  <isstMiiR.      King's  Advocate  against  Lyne,  2d 
March  1542  (Balf.  p.  432),  and  other  cases  under  that  title. 
If  not  specially  authorised  to  prosecute,  this  must  have  been  as 
prosecutor  for  crimes,  as  this  was  a  public  crime,  and  punished 
as  such  with  confiscation  of  moveables,  imprisonment,  and  in- 
&iny.    In  actions  against  burghs  for  dilapidating  their  common 
good,  the  King  at  this  early  period  appears  in  perscm  as  pur- 
suer, to  redress  the  wrong  done  by  the  Magistrates,  his  own  of- 
ficers.    The  King  against  the  Burgh  of  Aberde-en,  ult.  February 
1491,  and  the  King  against  Foulis  of  Elgin,  10th  February  1491. 
Balf.  p.  45,  c  14.     It  appears  that  this  instance  was  fortified 
in  some  cases,  and  not  in  the  name  of  the  King  alone,  as  it  is 
declared,  that  ^  The  King's  grace  and  his  eounsall  hes  gude 
actioune  and  interes  to  caus  the  same  to-be  restorit  and  redressit 
agane  m  imteffrum  :*'  Balf.  p.  45,  c.  14.     But  the  custom  of  the 
King,  pursuing  in  person  these  civil  actions,  seems  to  have  been 
departed  horn  about  the  middle  of  the  16th  century,  probably 
in  imitation  of  the  practice  of  the  courts  of  France ;  for  we  find 
the  Queen  prosecuting,  by  her  Advocate,  the  Laird  of  Wemyss, 
IM  March  1546 :  (P.  9080).     The  Laird  of  Cockpul,  10th 
May  1557.     Lord  Ross,  26th  February  1561.     Balf.  p.  426, 
c  30  and  29 ;  some  of  these  being  against  persons  of  inquest. 
I  know  of  no  instance  in  which  the  Sovereign  is  called  as  a  de- 
fender  in  a  process.     On  the  contrary,  in  an  old  case,  reported 
by  Kerse  (P.  7865),  the  date  of  which  is  not  given,  it  is  said, 
that  *'  in  all  matters  where  the  King  has  interest,  albeit  his  of- 
ficen  be  not  called,  yet  if  the  party  be  perceived  to  collude  to 
the  King's  prejudice,  the  King's  Advocate  may  cause  call  the 
cause,  and  get  the  King  admitted  for  his  interest."     It  is  not 
said  that  he  was  to  sist  himself  for  the  King's  interest.     And 
the  King's  Advocate  had  full  means  of  heaiing  of  every  such 
process  in  Court ;  for  at  this  time,  however  anomalous  it  may 
now  appear,  he  was  always  one  of  the  Judges  of  the  Court  of 
Session.     Sir  George  Mackenzie  (Works,  Vol.  II.  p.  541), 
mentions,  that  in  France  the  King's  Advocates  were  at  the 
same  time  Judges ;  "  and  this  was  so  decided  by  the  Parliament 


of  Paris  in  June  1605, — and  from  this  wo  probably,  in  Scotland, 
took  occasion,  a  little  after  that  time,  to  make  Sir  William  OU- 
phant,  and  of  late  Sir  John  Nisbet,  both  Advocates  and  Lords 
of  Session."  Mackenzie,  however,  is  mistaken  as  to  this,  for 
the  practice  is  much  earlier,  and  dates  back  to  the  original  in* 
stitution  of  the  present  Court  in  1532.  Among  the  original 
fifteen  ordinary  Judges  of  this  Court  wuh  Sir  Adam  Otter- 
burne,  who  was  King's  Advocate  to  1538.  He  was  also 
Provost  of  Edinburgh  from  1524  to  1535 ;  and  in  his  commis- 
sion as  a  Lord  of  Session,  he  is  so  designed  :  (Brimton  and 
Haig's  Senators,  p.  25).  He  was  succeeded  as  King's  Advo-  • 
cate  by  Henry.  Lauder  of  St  Germqins,  in  1538,  who  became 
one  of  the  Lords  of  Session  in  1540 :  (/6.  p.  63).  He  held 
this  office  till  1561,  along  with  bis  office  of  King's  Advocate, 
in  which  he  was  succeeded  in  1558  by  John  Spens  of  Condie. 
Spens  was,  in  1561,  appointed  a  Lord  of  Session,  and  both 
these  offices  he  held  till  his  death  in  1573  :  (lb,  p.  105).  Ro- 
bert Creichtoun  of  Elliock,  was  appointed  joint-advocate  with 
Spens  in  1560,  and  he  also  was  raised  to  the  bench  in  1581 : 
(lb.  p.  176).  On  Spens'  death  in  1753,  David  Borthwick  ef 
Lochill  was  appoined  joint-advocate  with  Creichtoun,  and  at 
the  same  time  a  Judge  in  the  room  of  Spens,  and  retained  both 
situations  till  his  death  in  1581 :  Clb.  p.  155.)  Creichtoun  died 
in  1582,  and  was  succeeded,  both  as  Kings's  Advocate  and  on 
the  bench,  by  David  M*Gill :  (lb.  p.  117).  It  is  unnecessary 
to  pursue  this  further,  except  to  notice  that  in  later  times,  be- 
sides the  instances  mentioned  by  Mackenzie,  it  appel^rs  that  the 
President,  Sir  George  Lockhart,  was  ordered,  by  a  letter  from 
King  James  VII.,  to  officiate  as  advocate  in  the  Parliament 
1686  :  (Fount.  Vol.  L  p.  416).  A  Judge  pleading  before  the 
Court  would  be  thought  singular  now ;  but  Sir  George  Gil- 
mour,  when  President,  pleaded  for  his  son-in-law,  having 
been  declined  as  a  Judge  on  account  of  relationship :  (lb.  Vol. 
I.  p.  500).  We  find  that  it  was  not  peculiar  to  the  office  of 
King's  Advocate,  for  the  Sovereign  to  sue  in  his  name.  Thus 
the  Queen  and  her  Comptroller  pursue  for  wrongous  intromission 
with  rents  of  lands  excambed  by  James  V.,  28th  May  1557  : 
(Mor,  p,  7855).  Here  the  Queen's  Advocate  appears  only  as 
counsel  for  the  pursuers.  Although  the  Advocate  pursues,  in 
name  of  our  Sovereign  Lady,  reduction  of  a  decree  by  certain 
cardinals,  depute  by  the  Pope,  in  a  case  with  the  Provost  of 
St  Geilles,  if  this  was  in  the  Advocate's  name,  the  proceedings 
show  that  the  Lord  Governor  authorised  them,  1546 :  (Thom- 
son's Acts,  Vol.  II.  p.  478).  It  thus  appears  that  the  Sover- 
eign now  did  not  prosecute  in  his  own  name  alone ;  and  thus  early 
we  see  the  way  paved  for  the  person  of  the  Sovereign,  either 
as  pursuer  or  defender  in  a  civil  process,  being  represented  by 
the  Officers  of  State.  The  King's  Advocate  was  authorised  to 
act  as  public  prosecutor  of  crimes  in  the  time  of  James  VI. 
This  is  implied  in  1579,  c.  78,  and  still  more  expressly  by  1587, 
c  77,  which  authorised  the  Thesaurer  and  Advocate  to  pursue, 
although  the  private  party  did  not.  He  may  have  had  power 
previously  from  the  Sovereign  to  prosecute  in  the  pleas  of  the 
Crown  :  but  in  that  large  class  of  crimes,  then  prosecuted  at 
the  instance  of  the  private  party,  his  power  was  confirmed  and 
firmly  recognised  by  these  Statutes ;  so  that  since  the  date  of 
the  latter  Act,  his  right  to  prosecute  all  crimes  has  been  im- 
questioned.  For  after  the  passing  of  the  first  of  these,  and 
prior  to  the  date  of  the  other,  this  Court  had  refused  to  sustain 
his  instance  in  the  crimen  fabi,  where  the  private  party  did  not 
also  concur.  King's  Advocate  against  Chapman,  June  1583  ; 
Mor.  p.  7896.  King's  Advocate  against  Forrest,  Mardi  1584. 
But  immediately  after  this  his  title  is  sustained  in  such  a  case, — 
Chalmers  agabst  Didc,  Spottiswood,  p.  166.  Thirlestane 
against  Durham,  February  1597;  Mor.  p.  7897,  and  it  has  not 
been  disputed  since.  The  Thesaurer's  interest  to  pursue  was 
on  account  of  the  single  escheat  which  fell  to  the  Crown  on 
the  outlawry  or  conviction  of  a  felon.  The  King's  Advocate 
is  first  marked  in  the  record  of  the  Justiciary  Court,  as  Lord 
Advocate,  in  1598,  in  the  trial  of  Arnot  of  Woodmiln :  (Hume, 
Vol.  II.  p.  131).  His  being  prosecutor  in  all  crimes,  is  the 
origin  of  his  right  to  pursue,  in  contravention  of  lawburrows, 
which  supposes  a  breach  of  the  |)eace,  and  where  the  penalty 
is  divided  between  the  King  and  private  party  :    (Bankton,  p. 
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286,  §  172).  Also  that  be  must  concur  in  actions  of  improlNi-. 
tion,  because  if  the  writ  be  improved  as  fiilse,  the  party  may  be 
punished  for  forgery :  (lb.  p.  297,  §  223).  He  also  prosecutes 
for  usury,  a  power  speoally  given  by  1597,  c.  247.  These  are 
processes  before  the  civil  Court.  It  appears  also,  that  when 
the  King  had  made  a  gift  of  the  ward  marriage,  &c.  of  any  of 
his  vassals,  when  the  donator  instituted  a  general  declarator, 
besides  using  his  own  name,  it  was  also  at  the  instance  of  the 
Advocate  for  his  Majesty's  interest :  (See  the  Styles  in  Dallas, 
pp.  240,  243,  253,  and  258).  This  was  to  support  the  g}£t ; 
and  the  subscription  of  the  King  at  the  gift  was  equivalent  to  a 
mandate  to  do  so,  if  there  was  no  special  warrant  in  each  case. 
In  like  manner,  a  summons  of  general  declarator  of  single  es« 
cjieat  is  at  the  instance  of  the  donator  and  King's  Advocate : 
(Dallas,  p.  289).  But  a  summons  of  special  declarator,  after 
the  gift  is  declared  in  general,  is  at  the  instance  of  the  dcmator 
alone :  (lb,  p.  290).  And  still  more,  to  show  that  the  King's 
Advocate  pursues  only  to  support  the  gift,  and,  it  may  be,  in 
virtue  of  it,  when  a  general  declarator  is  brought  upon  a  gift, 
made  not  by  the  King,  but  by  a  lord  of  regality,  he  does  not 
pursue  along  with  the  donator.  Accordingly  there  are  many 
mstances  of  such  actions : — King's  Advocate  and  Donator 
against  Lowis,  1 9th  December  1672;  Stair.  King's  Advocate 
against  Fairlie,  Ist  February  1678.  King's  Advocate  against 
Teaman,  13th  and  28th  July  1680.  A  g£ft  of  recognition  was 
also  at  one  time  pursued  by  the  King's  Advocate  and  the  Don- 
ator :  December  1591,  the  Earl  of  Cassilis;  Mor.  p.  13,378. 
But  afterwards  by  the  donator  alone :  Maitland,  15th  December 
1669.  Lord  Haltoun,  29th  July  1672:  (Mor.  p.  13,382). 
When  no  gift  had  been  made,  it  is  not  the  Advocate  alone  who 
pursues,  as  in  the  case  against  Lord  Colville,  for  the  avail  of 
his  marriage,  but  the  Lord  Treasurer  and  the  Lord  Advocate 
jointly :  20th  February  1667,  Stair.  Further,  there  is  the  st^le 
of  one  summons  in  Dallas,  p.  260,  a  summons  of  disclamation 
at  the  King's  Advocate's  htstance,  which  is  raised  in  his  name 
**  for  our  interest,  and  thereby  having  for  our  use  and  behoof 
sufficient  good  and  undoubted  right  and  interest  to  prosecute 
the  action  of  declarator  and  disclamation  after  specified."  Now, 
admitting  that  in  the  case  of  a  feudal  delinquency,  such  as  dis- 
clamation, it  had  come  into  practice  that  the  King's  Advocate 
could  piosecute,  as  in  delinquencies  against  the  state  or  lieges, 
yritjaout  a  special  warrant,  this  would  be  fiir  from  supporting 
his  right  to  pursue  in  his  own  name  in  other  cases,  where  there 
was  no  approach  to  delinquency  against  the  Crown,  and  where 
no  usage  had  sanctioned  it.  It  may  be  noticed,  that  Dallas 
mentions  that  in  such  a  summons  the  Lord  High  Thesaurer, 
and  Thesaurer-Depute,  as  well  as  the  King's  Advocate,  may 
be  jointly  pursuers ;  in  other  words,  that  it  may  be  raised  at 
the  instance  of  the  Officers  of  State.  Except  the  above,  I 
really  do  not  know  of  any  one  civU  question  in  which  the  Lord 
Advocate  was  at  any  time  authorised  to  prosecute  in  his  own 
name,  on  behalf  of  Ms  Majesty,  Mdthout  a  special  mandate ;  in- 
deed, as  to  the  general  declarator  on  gifts  from  the  Crown,  it 
18  doubtful  if  a  special  warrant  was  not  issued,  as  will  appear 
from  a  case  afterwards  to  be  noticed ;  but  were  this  otherwise, 
when  we  consider  how  few  of  these  processes  now  are  pursued — 
for  all  those  following  on  feudal  delinquencies  are  abolished,  or 
in  desuetude,  and  a  service  is  no  longer  challenged  by  a  pro- 
ceeding against  the  assize — we  may  see  how  few  are  the  pro- 
cesses which  the  Lord  Advocate  can  now  institute  in  his  own 
name.  There  is  a  letter  of  the  King,  dated  15th  August  1632, 
(Connell,  Vol.  III.  p.  222,)  authorising  the  Advocate  to  pursue 
ft.  reduction  where  teinds  are  undervalued ;  and  the  Commission 
in  1641  expressly  gives  this  power  (Connell,  Vol.  III.  p.  294), 
so  that  it  is  quite  clear  he  had  it  not  virtute  officii.  Further, 
it  may  be  noticed  that  there  u  a  letter  from  the  King  in  1634 
to  the  commissioners,  directing  that  th^re  shall  be  no  valuation 
of  teinds  until  the  Thesaurer,  or  Thesaurer-depute,  is  heard  for 
the  King's  interest  in  regard  to  his  annuity  :  (Connell,  Vol.  I. 
p.  476).  So  that  it  is  not  the  King's  Advocate  who  is  to  pro- 
tect the  interest  of  the  Crown  in  this  matter.  In  the  questions 
relating  to  the  forfeited  estates,  the  Lord  Advocate  pursues  and 
defends.  But  this  is  by  special  Statutes,  20th  Geo.  II,  c.  41, 
$  23,  and  3l8t  Geo.  II.  c.  16,  §  2,  clearly  implying  that  he  hud 
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no  inherent  right  to  appear  on  behalf  of  th*  Comniiaiiooen ; 
yet  so  natural  is  the  idea,  that  when  the  Crown  is  defender, 
the  Officers  of  State  are  its  proper  representatives  to  be  called 
into  Court,  that  Monboddo  reports  three  claims  arising  out  of 
forfeitures,  whether  correctly  or  not  I  do  not  know,  m  having 
been  brought  against  them.     It  is  otherwise  in  Falconer.     Lord 
Bankton  expressly  lays  down  the  law  thus,  that  **  the  Kiqg'a 
Advocate  cannot  insist  upon  the  King's  interest  for  one  party 
against  another,  without  a  special  warrant ;"  (Supplement,  VoL 
v.  pp.  770,  772, 774).  This  was  so  decided  in  Earl  of  Southed 
20th  January  1680 ;  (B.  4,  t.  3,  §  29)— a  judgment  pionounced 
in  presence  of  the  Duke  of  Albany,  when  the  Court  would  not 
probably  incline  to  abridge  the  privileges  of  the  Sovereign  or 
his  Advocate.     And  further,  it  was  expressly  found  that  lie 
"  cannot  prosecute  any  action  at  the  King's  instance,  tending 
to  challenge  the  right  of  any  of  his  Mijesty's  subjects,  without 
a  special  mandate  to  that  effect."    Lord  Advocate  against  Mon- 
crieff,  2d  February  1693.     In  Fountainhall's  report  of  this  case, 
it  is  mentioned  that  the  law  is  so  laid  down  by  Hope ;  and, 
therefore,  when  Dallas,  as  referred  to  by  the  Lord  ^voeate, 
who  published  his  Styles  in  .  1697,  mentions,  that  "  there  be 
summons  of  reduction-improbation,  and  declarator,  at  tho  King's 
Advocate  his  instance,  and  sometimes  of  the  Thesaurer'a,  for 
his  Bfajesty's  interest  against  subjects,"  as  he  does  not  say  that 
the  pursuit  in  these  cases  is  without  a  special  mandate,  it  must 
be  implied,  that  in  terms  of  this  judgment  such  actions  wef« 
specially  authorised  according  to  the  then  recognised  law.     For 
that  this  was  quite  recognised  law,  appears  further  from  die 
two  following  oases,  not  hitherto  noticed  on  either  side.     The 
King's  Advocate  and  Fewars  of  Scoone  pursue  a  declarator 
against  Lord  Stormont  as  to  his  right  to  exact  certain  services 
in  their  charters  from  the  Abbey  df  Scoone.     It  is  pleaded  in 
defence,  no  process  at  the  King's  Advocate's  instance,  for  lie 
can  pursue  none  of  the  King's  ^^ssals  without  a  special  wv"»«^fttft 
and  warrant  from  his  Majesty.     The  answer  is,  it  is  only  in  re- 
duction and  improbation  that  the  Lord  Advocate  needs  a  special 
warrant.     The  majority  of  the  Court  held  that  the  King's  Ad- 
vocate cannot  insist  alone,  and  refused  process  till  the  instance 
by  the  Fewars  was  supported  by  production  of  their  rights, 
28th  January  1697  :  (Fountainhall).     Indeed,  it  is  dear,  they 
had  a  good  title  to  pursue,  without  any  aid  from  the  Crown, 
whose  interest  to  insist  does  not  well  appear ;  but  the  defender 
does  not  venture  to  dispute  that,  at  lei»t  in  a  reduction,  a  spe- 
cial mandate  is  required.     The  other  case  is  the  King's  Advo- 
cate and  Douglas  against  certain  tacksmen  and  vassals  of  the 
late  bishops,  who  pursue  reduction-improbation  in  support  of  a 
grant  out  of  thedc  teinds,  now  in  the  King's  hands  by  the  aboli- 
tion of  Episcopacy.     The  first  defence  is,  that  such  an  action 
cannot  be  pursued  without  a  special  warrant  from  his  Majesty ; 
and  his  gifting  a  sum  out  of  these  casualties  cannot  support  this 
action.     The  answer  b,  the  King's  Advocate  is  empowered  to 
pursue  this  cause  by  a  commission  from  the  Lords  of  Treasury, 
which  is  equivalent  to  a  mandate  from  the  King.     The  defence 
was  repelled,  26th  December  1698 :  (Fountainhall).     So  that, 
even  where  there  was  a  donator  pursuing,  the  King's  Advocate 
did  not  pretend  he  had  any  right  to  join  in  the  suit  mrtmie  of" 
ficii.    So  that  it  may  be  doubted  whether  the  Styles  in  Dallaa,  al- 
ready alluded  to,  warrant  any  inference  that  there  was  no  special 
warrant  in  addition  to  the  gift.     Further,  at  a  more  recent 
period,  while  it  was  found  that  he  might  insist  in  a  dedarator 
of  boundaries,  as  protecting  the  rights  of  the  Crown  from  en- 
croachments, it  was  held  that,  in  reductions  of  grants  from  the 
Crown,  the  Lord  Advocate  must  produce  a  special  warrant. 
Earl  of  Breadalbane  against  Menzies,  25th  July  1736.     In  fiM!t, 
in  this  case,  he  was  properly  supporting  the  grant  of  the  Crown 
in  fiivour  of  Lord  Breadalbane,    But  it  is  said  that  instances 
are  t6  be  found  of  reductions  supported  at  the  instance  of  the 
Lord  Advocate  alone,  without  any  special  warrant,  and  in  vir- 
tue of  his  office ;  and  reference  is  niade  to  the  case  of  the  re- 
duction of  the  grant  to  Lord  Morton  of  Orkney  and  Shetland, 
29th  February  1669 ;  and  at  the  pleading  reference  was  also 
made  to  Lord  Advocate  against  Rankin,  15th  February  1667, 
the  reduction  of  a  decree  of  the  AdminJ.     These,  it  will  be 
observed,  are  both  prior  in  date  to  the  above  oases,  and  tbere^ 
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fore  oould  not  now  he  qoeted  as  aathoritatiye.  But,  truly,  this 
last  was  rather  an  unfortunate  reference ;  for  although  the  title 
df  the  report  aimply  mentions  the  Advocate  as  pursuer,  on  read- 
ing the  decision,  it  will  he  seen,  that  it  had  heen  objected,  that 
neither  the  Officers  of  State  (observe,  the  Officers  of  State), 
nor  the  Commissioners  of  Prizes,  had  been  called  in  the  process 
before  the  Admiral,  and  a  special  application  had  been  made  to 
the  King,  and  he  had  granted  express  warrant  to  his  Advocate 
to  insist  in  the  reduction :  so  adverse  is  this  to  the  pursuer's 
plea.  And  I  cannot  but  believe  that  a  similar  authority,  or  a 
warrant  from  the  Privy  Council,  had  been  given  in  the  other 
case  also,  whidi,  although  it  passed  in  absence,  was  too  import- 
ant a  proceeding  not  to  have  been  conducted  by  ^r  John  Nis- 
bct,  Uien  King's  Advocate,  with  all  due  formality.  The  de- 
cree, which  was  at  t]ie  instance  of  his  Majesty's  Advocate  for 
his  M^esty's  interest,  was  ratified  in  Parliament  by  the  Act 
1669,  c  19,  which  again  annexed  Orkney  and  Shetland  to  the 
Crown :  (Thomson's  Acts,  Vol.  VII.  p.  566).  I  am  the  more 
inclined  to  believe  that  if  Uie  records  ot  the  Privy  Council  were 
searched,  or  the  process  examined,  such  authority  would  be 
found,  as  in  that  reign  it  was  so  much  the  custom,  even  in  pro- 
secutioBs  for  crimes,  where  the  Advocate's  power  to  prosecute 
was  undoubted,  to  have  a  warrant  from  the  Privy  Council,  or 
under  the  King's  own  hand :  (Mackenzie's  Works,  Vol.  IL  p. 
228).  Indeed,  it  must  not  be  held  that  in  those  cases  in  the 
reports,  where  the  Lord  Advocate  is  alone  mentioned  as  the 
pursuer,  which  indeed  are  not  many,  and  no  mention  is  made  of 
his  warrant :  as  for  instance.  King's  Advocate  against  Earl  of 
Nithsdale,  25th  February  1679,  and  King's  Advocate  against 
heritors  near  Drumahorlan  Muir,  12th  November  1684,  and 
19th  February  1686 :  (Fountainhall)  ;  that  therefore  there  was 
none.  For  in  the  important  case  of  the  Earl  of  Lauderdale, 
and  other  officers  of  the  Mint,  19th  January  1683  (Fountain - 
hall),  in  which  the  parties  were  found  liable  in  soiidum  for  the 
ium  of  £72,000  Sterling,  the  pursuer  is  stated  to  be  his  Ma- 
jesty'* Advocate.  He  is  also  pursuer  in  a  question  against  the 
creators  of  the  Earl  of  Argyle,  29th  January  1684  ;  and  if  the 
reports  on  these  dates  alone  are  considered,  it  might  be  argued 
that  he  insbted  in  these  processes  virtute  afficii  for  the  Crown ; 
but  by  a  notice  on  7th  November  1682,  it  will  appear  that  he 
is  specially  authorised  to  prosecute  the  first  action  before  the 
Court  of  Session ;  and  the  proceedings  in  the  other  are  by  spe- 
cial commission  to  the  Court,  and  warrant  from  the  King :  See 
notices  on  1st  March,  7th  April  and  24th  September  1683. 
Moreover,  in  the  recent  cases  of  Lord  Advocate  against  Lord 
Dundas,  17th  May  1830,  and  Lord  Advocate  against  Lord 
Bfansfield,  same  day  (whidi  are  strangely  enough  referred  to  as 
sapportiog  the  instance  in  the  present  case),  the  summonses 
expressly  bear  to  be  at  the  instance  of  '*  our  Advocate  for  our 
ioterest,  in  virtue  of  a  mandate  under  our  Royal  Sign-manual 
to  that  e^ct.*'  Tet  no  notice  is  taken  of  this  in  the  reports. 
It  is  so  also  in  the  recent  case  of  Robertson  of  Tullibelton.  The 
case  b  the  Dictionary,  the  Relict  of  Murray,  18th  February 
1^02,  is  said  to  be  against  the  King's  Advocate.  Adverting 
to  the  history  of  the  office,  I  was  surprised  at  this ;  but  on  look- 
ing into  Balfour's  Practicks,  p.  237,  from  which  this  decision  is 
taken,  it  appears  that  this  u  a  mistake ;  the  defender  is  the 
King  a  doaator.  The  King's  Advocate,  from  his  office,  was, 
of  course,  employed  in  conducting  the  processes  in  which  the 
King  was  concerned;  and  the  circumstance  of  his  beii^g  a 
Judge  also  in  the  Civil  Court,  where  of  course  he  could  not 
judge  in  the  King's  causes,  will  not  appear  so  anomalous,  when 
it  if  recollected  that  criminal  causes  were  the  province  of  an- 
other Court;  and. the  Parliament  and  Privy  Council  also  dis- 
posed of  many  causes  now  belonging  to  the  Supreme  Civil 
Court  The  Lord  Advocate  adverts  to  the  circumstance,  that 
the  King's  Advocate  was  one  of  the  Officers  of  State.  He  was, 
ud  is  so;  though  he  was  not  a  very  high  officer,  nor  one  of 
the  earliest,  nor  had  any  peculiar  powers  as  such.  Little  aid 
esn  be  derived  from  this  circumstance,  in  support  of  the  title  to 
panne  the  present  action,  because  it  is  not  as  an  Officer  of 
State,  but  as  King's  Advocate,  that  he  insists.  The  first  ap- 
pearance of  the  Officers  of  State  as  a  separate  and  recognised 
^y  in  the  state,  so  fiur  as  I  am  aware  of,  is  in  the  Parliament 


Ist  October  1487,  in  the  time  of  James  III.,  (Thomson's  Acts, 
Vol.  II.  p.  175),  but  the  Advocate  is  not  among  them,  although 
the  King  had  then  such  an  officer,  as  he  appears  previously  in 
a  process  against  John  EUem  of  Butterden  and  others  in  1479 : 
(ib.  p.  125).  It  is  stated  in  a  report  about  the  precedency  of 
these  officers,  given  into  Parliament,  that  the  Clerk-Register . 
is  mentioned  in  the  rolls  of  Parliament  as  an  Officer  of  State 
in  1482 :  Ib.  Vol.  VIL  p.  200.  The  King's  Advocate  (Sir  A. 
Otterburne)  is  mentioned  as  one  of  the  Commissioners,  with 
the  powers  of  Parliament  in  1525.  He  was  then  a  member  of 
Parliament  as  Commissioner  for  Edinburgh,  of  which  he  was 
also  Provost :  (/6.  Vol.  II.  p.  292).  But  he  is  not  among  the 
Officers  of  State,  not  yet  having  attained  that  dignity.  He 
however  is  a  member  of  the  Secret  Council  in  Mardi  1525-6 : 
(lb,  p.  299).  The  first  appearance  of  the  King's  Advocate  in 
Parliament  as  an  Officer  of  State,  and  he  is  placed  at  the  bottom 
of  the  list,  seems  to  be  in  1540,  previous  to  which  he  was  only  an 
officer  of  the  Crown,  not  yet  raised  to  the  rank  of  an  Officer  of 
State,  or  with  its  important  duties  and  privileges:  (Ib,  pp. 
355  and  368).  His  salary  in  1582  was  only  £40  Scots  (Brun- 
ton  and  Haig's  Hbtory,  p.  179) ;  and  it  is  remarkable  that  the 
Advocate  for  the  poor,  a  most  benevolent,  and  at  that  time  I 
believe,  peculiar  nature  in  our  jurisprudence,  had  a  salary  of 
half  that  sum  paid  by  the  Crown  in  1557 :  (/6.  p.  133).  Nor 
was  the  deficiency  of  salary  as  King's  Advocate,  made  up  by  his 
emoluments  as  a  Judge,  for  I  do  not  know  that  at  that  time  the 
Judges  had  any  salary.  Their  predecessors,  the  Lords  of  Ses- 
sion, are  expressly  required  to  bear  their  own  costs ;  and  die 
better  to  do  this,  they  were  to  have  the  King's  unlaw  of  the 
Court,  which  is  408.,  divided  between  them  and  the  Clerk- 
Register,  1451,  c.  63.  Nothing  is  said  as  to  salary  at  the  in- 
stitution of  the  present  Court ;  and  by  1579,  c.  93,  the  King 
declares  he  will  not  present  as  an  ordiiuu-y  judge  any  one,  who, . 
among  other  qualifications  for  the  office,  has  not  "sufficient 
living  of  his  awin."  The  Act  1587,  c.  43,  ordains,  as  the 
paine  of  malitious  Pleyers,  that  the  party  against  whom  decree 
is  given,  shall  pay  to  the  Lords,  "twelve  pennies  of  every, 
punde"  recovered  before  them,  to  be  levied  in  the  same  way 
as  the  40  shillings  of  ilk  decree  of  before,  which  seems  to  have 
been  their  only  emolument  previously.  If  the  office  of  King's 
Advocate  was  not  very  amply  remunerated  in  those  davs,  it 
would  appear  that  the  King's  Advocate  was  sometimes,  m  the 
exercise  of  his  office,  called  upon  to  do  what  we  should  now  reckon 
not  very  becoming  an  Officer  of  State ;  for  it  appears  that  the 
summons  of  treason  against  James  ColviUe  of  Easter  Wemyss, 
is  executed  at  the  Cross  of  Edinburgh,  "  before  thir  witnesses, 
Maister  Henry  Lauder,  Advocate  to  our  Soverane  Lord,"  and. 
three  other  witnesses,  common  people,  without  designations ; 
and  Lauder  is  actually  examined  on  oath,  along  with  the  other, 
witnesses,  before  Parliament,  to  verify  the  execution  of  the 
messenger.  (18th  July  1539,  Thomson's  Acts,  Vol.  IL  p.  354.). 
He  is  not  even  employed  where  we  might  have  expected  that 
he  would  be  ;  for  my  Lord  Secretar  and  the  Clerk  of  Register 
present  a  letter  from  the  King  to  the  Lords  of  the  Articles  in 
1540,  about  an  excambion  between  the  Abbey  of  Dunfermline 
and  the  Crown.  Ib,  Vol.  II.  p.  366.  The  Officers  of  State, 
I  have  said,  are  first  entered  in  the  rolls  of  Parliament  in  1487, 
and  in  the  next  Parliament,  1487-8,  they  are  enumerated  under 
the  term  clerici,  Ib,  Vol.  II.  p.  180.  They  are  again  termed 
clerici'in  the  Parliament  3d  February  1489-90.  But  this 
title  is  dropped  in  1491,  and  does  not  seem  again  to  be  applied  to 
them.  Ib,  Vol.  II.  p.  216.  They  seem  first  to  be  mentioned 
as  qfficiarii  in  the  Parliament  16u  April  1567,  the  first  after 
Queen  Biary  returned  to  Scotland,  and  in  which  she  presided 
in  person,  where  the  Lords  of  the  articles  are  set  down  una 
cum  qfficiariU,  and  then  follow  six  officers,  the  last  of  which  is 
the  Advocate.  Ib,  Vol.  IL  p.  547.  When  a  summons  of 
treason  was  raised  against  any  one,  it  was  in  the  King's  name, 
addressed  to  the  Lyon  King-at-Arms  and  heralds,  commanding 

^  It  b  a  singular  coincidence,  that  in  the  native  Courts  of 
India,  the  lower  officers  of  Government  are  designated  by  the 
plural  of  an  Arabic  word,  which  in  the  singular  simply  means  a 
derk Makohn^a  Mem.  of  Lord  Give,  Vol.  IL  p.  107. 
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them  to  cite  the  delinquent  to  appear  before  him  or  his  justice 
in  Parliament,  and  it  was  conducted  by  the  Advocate,  no  in- 
stance being  usually  specified.  After  the  Restoration,  such  sum- 
monses are  pursued  at  the  instance  of  the  Advocate  as  the  pub- 
lic prosecutor  of  crimes,  in  imitation  of  the  common  style  of  in- 
dictments then  used.  During  the  latter  part  of  the  preceding 
reign,  the  practice  was  for  the  Parliament  to  ordain  a  summons 
to  be  raised  at  the  instance  of  the  King's  Advocate  and  five 
others,  as  procurators  for  the  estates  of  the  kingdom,  as  in  the 
case  of  Earl  of  Montrose,  1641.  Thomson's  Acts,  Vol.  V.  p. 
345.  When  a  party  thought  himself  unjustly  forfeited,  and  wished 
to  set  aside  the  decree,  he  did  not  bring  it  directly  against  the 
King,  nor  against  the  King's  Advocate,  who  had  carried  on  the 
process  of  forfeiture,  but  against  those  who  were  in  poasession 
of  his  estate,  as  well  as  the  King's  Advocate.  Thus  John 
Stirling,  sometime  of  Kier,  raises  a  summons  against  the  King's 
Advocate,  and  three  persons,  donators  of  his  estate,  10th  M[ay 
1527.  lb.  Vol.  XL  p.  319.  In  like  manner,  the  reduction  in 
1567,  of  the  forfeiture  of  the  Earl  of  Huntly  and  other  Gordons, 
is  brought  against  the  Justice- General,  the  two  Advocates  of 
the  Queen,  her  Treasurer  and  Comptroller  for  our  said  Soverane 
Ladle's  interest,  and  all  others  having  interest.  lb.  Vol.  II.  p. 
588.  In  this  case,  the  estates  had  not  been  gifted.  One  other 
instance  may  be  noticed,  the  reduction  of  the  forfeiture  of  the 
Earls  of  Angus,  Huntly  and  Errol,  is  raised  against  the  The- 
aaurer,  and  Comptroller,  and  Advocate,  and  against  the  Clerk 
of  Register  and  his  deputes,  keepers  of  the  process  of  forfaultrie, 
and  ail  odiers  having  interest.  lb.  Vol.  IV.  p.  124.  The 
treasurer  and  comptroller,  in  these  last  instances,  were  as  much 
the  protectors  of  the  Crown's  interest  as  the  Advocate  could  be. 
The  first  of  these  officers  levied  the  casualties  of  superiority 
and  customs  due  to  the  Crown  ;  the  other,  the  maills  and  duties 
of  the  Crown  lands.  (Discours  particulier  d'Ecosse,  p.  2.) 
His  officers  are  cited  instead  of  the  Sovereign,  and  to  defend 
his  interest,  on  the  ground  that  it  was  thought  improper  to  call 
the  King  personally  into  Court.  The  rule,  however,  was  not 
extended  to  the  Regent.  Thus  the  Queen  Regent  is  defender 
in  a  reduction  of  a  forfeiture  in  1558.  Thomson's  Acts,  Vol.  II. 
p.  520.  John  Duke  of  Albany,  in  1525,  and  James  Earl  of 
Arran,  in  1548,  (76.  Vol.  II.  pp.  298,  440,)  along  with  the 
treasurer  and  advocate,  or  donator,  the  parties  having  interest. 
The  instances  are  innumerable,  showing  that  the  King's  Ad- 
vocate did  not  insist  for  the  Cro^vn's  interest,  but  when  he 
did,  only  in  concurrence  with  other  officers.  Thus,  an  action 
is  brought  by  one  designing  himself  heritable  few  fermorar,  and 
immediate  tenant  of  Umds,  against  the  Clerk  of  Register,  Comp- 
troller to  our  Sovereign  Lord,  and  his  Highness'  Advocate  for 
his  Majesty's  interest,  in  the  matter  under  ^vritten ;  the  Clerks 
of  Register  to  produce  certain  rentals,  and  to  have  them 
declared  authentic,  and  the  others  to  desist  from  troubling 
the  pursuer.  (/6.  Vol.  IV.  p.  253.)  Again,  questions  and 
controversies  between  his  Majesty's  High  Treasurer,  Comp- 
troller, and  Advocate  for  his  interest,  and  the  Archbishop  of  St 
Andrews,  are  submitted  by  the  Archbishop,  and  his  Majesty's 
officers  above  named,  1609.  (/6.  Vol.  IV.  p.  453.)  Nay, 
proceedings  are  held  by  others  of  the  King's  officers,  without 
the  concurrence  of  the  Advocate,  in  what  may  be  called  their 
own  department.  Thus,  a  question  as  to  the  right  of  an  heir 
to  serve  to  lands  comprised  irom  his  father,  on  which  service 
had  not  been  taken,  is  tried  by  the  Comptroller  in  an  action 
against  Lord  Sempill,  24th  February  1555.  Balf.  p.  424,  c 
21.  Again,  at  the  Treasurer's  instance  a  case  is  advocated,  and 
a  comprising  discharged,  because  the  defender  was  fugitive  for 
treason;  (May  1611.  Mor.  p.  4698),  the  consequence  of  which 
was,  that  ms  single  escheat  fell  to  the  Crown,  and  was  under 
the  charge  of  the  Treasurer.  The  King's  Treasurer  and  Ad- 
vocate pursue  an  action  for  usury.  Mar.  2,  161 1,  Mor.  p.  7327. 
A  bastard  having  died  after  arrestment,  the  creditor  calls  the 
Treasurer  and  Advocate  for  the  King's  interest  in  the  furth- 
coming. Clerk,  26th  February  1611 ;  Mor.  778.  And  Lord 
Stair,  b.  3,  t.  3,  sect.  46,  says  expressly,  that  a  bastard's  cre- 
ditor may  affect  his  estate  after  his  death,  so  as  to  exclude  the 
donator  or  fisk,  '*  by  adjudication  contra  heredttatem  jacentem, 
calli]%  the  Officers  of  State  and  donator,"    The  reduction 


against  the  Earl  of  Strathem,  22d  March  1633,  if  at  the  instance 
of  the  King,  his  Treasiver  and  Advocate.  (Durie.)  The  King 
claimed,  as  nearest  heir,  in  virtue  of  his  descent  from  Rob.  III. 
Certain  Covenanters  having  been  tried  in  absence  by  the  Jus- 
tices at  the  instance  of  the  Advocate,  by  warrant  of  the  Privy 
Council,  on  the  15th  and  16th  August  1667  ;  and  doubts  having 
occurred  as  to  the  legality  of  such  a  proceeding,  queries  arc  pre- 
sented to  the  Lords  of  Session,  not  by  the  Advocate,  but  by 
the  Treasurer-Depute,  although  drawn  up  by  the  Advocate. 
(Mackenzie's  Works,  Vol.  II.  p.  74.  See  also  Stair's  Dec. 
Vol.  II.  p.  451.)  The  deliverance,  26th  February  1667-8,  is. 
that  it  was  legal;  and  the  Act  1669  was  passed  accordingly ; 
(Thomson's  Acts,  Vol.  VII.  p.  562.)  Nay,  so  late  as  1685, 
the  Duke  of  Queensberry,  as  constable  and  captain  of  the 
Castle  of  Edinburgh,  brings  a  reduction  against  the  heritors  and 
possessors  of  the  King's  Stables,  alleging  they  were  annexed 
property,  as  part  and  pertinent  of  the  Castle,  lltfa  M^rch 
1685,  Fountainhall.  The  Act  1600,  c.  14,  distinctly  recognises 
the  practice  of  the  King's  officers  pursuing  and  defending  the 
King's  causes,  and  provides  against  their  negligence  in  doing 
so.  According  to  the  pursuer's  argument,  this  Act  should  have 
been  made  applicable  to  the  King's  Advocate  alone.  Perhaps 
your  Lordships  will  pardon  me,  if  I  occupy  a  few  moments  in 
pursuing  this  historical  detail  as  to  the  Officers  of  State.  The 
Officers  of  State  were  members  of  Parliament  in  virtue  of 
their  offices,  and  also  voted  with  the  Lords  of  the  Articles. 
(Mackenzie's  Works,  Vol.  II.  p.  537.)  We  may  presume 
they  were  always  members  of  Uie  Secret  or  Privy  Coundl, 
and  in  fact  they  formed  what  was  equivalent  to  the  Cabinet 
Ministers  of  the  Scottish  Monarch.  Hence  the  Act  1585,  c 
13,  which  in  the  general  case,  abolished  the  pracrice  of  sum- 
moning a  person  to  answer  super  inquirendis,  has  this  excep- 
tion, unless  the  letters  be  subscribed  by  at  least  four  of  the  chief 
Officers  of  State,  the  Chancellor,  Thesaurer,  or  Secretar,  being 
always  one.  It  may  be  noticed,  that  the  Advocate  is  not  men- 
tioned here,  but  this  probably  because  he  was  prosecutor  of 
State  crimes.  The  Officers  of  State  had  an  appropriate  place 
in  the  Scottish  Parliament ;  (Spottiswood's  History,  App.  p. 
33.)  They  sat  on  a  bench  one  step  lower,  and  immediately 
next  in  front  of  the  Throne,  the  Chancellor  sitting  in  the 
middle,  and  th^  rest  on  either  side  of  him ;  (next  to  them  in 
front,  and  only  one  step  lower,  sat  the  Lords  of  Session ;)  and 
as  the  Officers  of  State  voted  both  with  the  Lords  of  the 
Articles  and  in  Parliament,  their  influence  in  fiivour  of  the 
Crown  was  of  course  great,  and  some  jealousy  seems  to  have 
occurred  on  this  head,  so  that  James  VI.  in  1617,  agreed  that 
more  than  eight  should  never  vote  with  the  Articles,  or  in 
Parliament ;  (Thomson's  Acts,  Vol.  IV.  p.  526) ;  and  it  was 
one  of  the  pi^erogatives  of  the  Crown  which  Charles  1.  was 
obliged,  in  1641,  to  surrender ;  so  that  the  right  of  nominating 
them,  as  well  as  the  Lords  of  Session  and  members  of  the  Privy 
Council,  was  conferred  on  the  Estates  of  Parliament ;  at  least 
the  nomination  was  to  be  with  their  advice,  and  it  wm  to  be 
ad  vitam  aut  culpam;  lb.  Vol.  V.  p.  403.  In  1649,  this 
right  of  nomination  was  assumed  by  the  Estates  alone :  lb. 
Vol.  VI.  p.  421.  This  was  rescinded  at  the  Restoration,  and 
the  royal  prerogative  again  restored;  when  the  Officers  of 
State  came  to  be  distinguished  into  the  Great  and  the  Lesser, 
and  in  the  latter  class  was  the  Lord  Advocate.  (See  Parlt. 
1696,  Vol.  X.  pp.  3  and  4.)  Considering  the  manner  in  which 
the  Lords  of  the  Articles  were  chosen,  and  the  addition  to  the 
influence  of  the  Crown  by  the  Officers  of  State  voting  along 
with  them,  there  probably  never  had  been  occasion  for  the 
Sovereign  to  claim  a  veto  upon  any  of  their  resolutions ;  and 
accordingly,  it  does  not  seem  to  have  been  ascertained  that 
he  had  any  such  privilege.  It  was  admitted  that  he  had  a  ne- 
gative in  Parliament,  although  Fountainhall,  (VoL  L  p.  152) 
says,  this  is  not  very  antient  with  us.  By  1690,  c  3,  the 
Officers  of  State  might  be  nominated  to  be  present  with  com- 
mittees of  Parliament,  but  they  were  only  to  propose  and  de- 
bate, but  not  to  vote.  They  continued  however  to  vote  as 
Members  of  Parliament.  But  to  return  from  this  digression. 
The  custom  which  we  have  seen  of  summoning  those  Officers 
of  State,  whose  departments  of  duty  would  be  affected  by  the 
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proceedings,  might  eaifly  baye  paved  the  way  for  the  practice 
of  sumiDoning  the  Trhole  Officers  of  State  to  represent  the 
Crown  in  questions  in  the  civil  court,  and  will  also  account  for 
their  appearance  in  behalf  of  the  Crown  as  pursuers.  But  per- 
haps the  practice  may  be  traced  to  the  letter  of  the  King,  or  at 
least  it  was  rivetted  by  the  publication  of  this  letter  at  the 
Privy  Coundl,  I3th  December  1683,  by  which  he  commissioned 
his  seven  Great  Ministers  of  State  to  manage  the  affairs  in 
Scotbnd : — The  Chancellor,  High  Treasurer,  Justice- General, 
Privy  Seal,  Tceasurer- Depute,  Clerk-Register,  King's  Advo- 
cate, and  the  Secretary,  if  in  Scotland ;  thus  leaving  out  the 
Justice-Clerk,  the  only  Officer  of  State  omitted,  and  putting 
the  Justice-General  in  bis  stead.  (Fountainhall,  Vol.  I.  p.  250.) 
They  called  themselves  the  Secret  Committee.  Fountainhall 
says,  "  They  are,  as  the  Articles  to  the  Parliament,  to  be  a  pre- 
paratory Committee  to  the  Privy  Council,  to  mould,  form  and 
prepare  matters,  so  that  the  rest  of  the  Councillors  will  have 
little  more  to  do,  save  to  ratify  their  conclusions.  There  is 
nothing  to  be  proposed  in  Council,  and  no  account  of  aiiairs  or  re- 
commendations to  be  transmitted  to  the  King,  but  by  them." 
Considering  the  importance  thus  conferred  on  the  Officers  of 
State  in  the  management  of  public  affairs,  it  was  extremely 
natural  that  they  should  come  to  be  held  as  representing 
the  Sovereign,  being  those  to  whom  any  claim  by  a  subject 
upon  the  Sovereign  was  to  be  addressed,  and  whose  opinion 
would  most  probably  lead  to  its  admission  or  rejection ;  so 
that  instead  of  the  officer,  in  his  peculiar  department,  being 
calle4  as  defender,  or  setting  himself  forth  as  pursuer  on  heh}ilf 
of  the  Crown,  as  formerly,  the  Officers  of  State  appeared  as 
pursuers  or  defenders ;  and  accordingly  we  find  that  this  form, 
uuknown  before,  has  been  invariably  observed,  at  least  from  a 
period  soon  after  the  date  of  the  above  letter,  and  uniformly 
ever  since,  in  all  cases  where  the  Crown  is  defender,  and  in 
mo6t  cases  also  where  the  Crown  is  pursuer.  Thus  the  mutual 
declarators  as  to  relief  from  a  subtack  of  the  Excise  of  Fife,  on 
account  of  a  superveifient  law,  is  at  the  instance  of  the  Officers 
of  State.  Crawford,  1st  July  1696;  Fount.  In  a  process  of 
Taluation  of  teinds  in  1699,  the  Officers  of  State,  along  with 
others,  were  called  as  defenders.  Connell,  Vol.  I.  p.  426.  The 
Earl  of  Morton,  in  I7OI,  raised  a  reduction  of  the  forfeiture 
which  carried  off  Orkney  and  Shetland  from  his  family,  and 
directed  it  against  the  Officers  of  State.  Thomson's  Acts, 
Vol.  X.,  pp.  272,  339.  In  a  competition  between  the  donator 
of  the  late  Earl  of  Dunfermline's  forfeiture  and  the  creditors, 
not  the  Lord  Advocate,  but  the  Officers  of  State  appear  to  sup- 
port the  gift.  8th  December  1702 ;  Fount.  The  change  which 
had  taken  place  in  the  offices  of  Treasurer  and  Comptroller,  on 
the  institution  of  the  Scottish  Court  of  Exchequer,  and  the  still 
further  changes  which  occurred  in  consequence  of  the  Union, 
«nd  the  transfer  of  the  Government  to  London,  rivetted  this 
practice.  And  although  the  abolition  of  the  Privy  Council  of 
Scotland,  and  of  such  offices  as  Chancellor  and  Secretary,  may 
have  extended  the  political  importance  of  the  office  of  Lord 
Advocate  as  an  officer  under  the  Crown,  it  certainly  has  not 
increased  his  legal  powers  as  Advocate  for  the  Crown,  nor  made 
lum  the  representative  of  the  Crown,  either  as  pursuer  or  de- 
fender of  its  rights  or  property  in  the  civil  court.  This  he 
must  be  content  to'share  with  the  other  Officers  of  State,  and 
as  included  among  them.  If  virtute  officii,  the  Lord  Advocate 
was  entitled  to  pursue  in  his  own  name,  in  support  of  the  civil 
rights  and  prerogatives  of  the  Crown,  it  would  be  equally  com- 
petent for  the  subject  to  call  him  into  the  field  as  defender,  to 
support  those  rights.  But  it  never  is  so ;  the  action  has  always 
heen  brought  against  the  Officers  of  State.  In  addition  to  the 
old  cases  already  noticed,  I  may  mention,  that  in  valuations  of 
tetnds  it  has  been  uniformly  so.  See  cases  in  Fo.  Diet.  Vol. 
IV.  p.  89.  Also  in  disputes  about  patronages  against  the  Crown. 
Cochrane,  4th  June  1749 ;  Kilk. :  as  to  patronage  of  second 
minister  of  Culross.  Graham  of  Balgowan,  17th  January  1758, 
patronage  of  Monydie.  Urquhart  of  Meldrum,  27th  June 
1752,  patronage  of  Cromartie ;  so  are  they  in  a  question  as  to 
teinds  in  qne  parish,  drawn  by  the  minister  of  another :  Mini- 
ster of  Eyemouth,  4th  February  1756;  and  as  to  reclaiming 
teinds  mortified  by  the  Crown  to  another  minister :    Ferguson, 


29th  June  1824 ;  Shaw's  Teind  Cases.  To  constitute  a  debt 
against  the  estate  of  a  bastard,  the  Officers  of  State  are  defen- 
ders :  Ferguson,  20th  July  1794 ;  Kilk.  Also  in  a  question  as 
to  the  tenor  of  lands :  Duke  of  Buccleugh,  5th  August  1768. 
As  to  the  sale  of  a  house  mortified  for  the  use  of  the  minister : 
Wilson,  4th  July  1818.  As  to  immunity  from  taxes  on  lead : 
Duke  of  Queensberry  and  Lord  Hopetoun,  15th  December  1807. 
So  are  they  in  a  process  as  to  entering  Crown  vassals  in  Orkney: 
Sir  L.  Dundas,  3d  February  1779.  A  claim  of  compensation 
for  an  office  abolished,  is  brought  against  the  Officers  of  State : 
Hay,  1 1th  December  1832.  The  queston  as  to  aliment  of  a 
criminal,  is  tried  with  the  Officers  of  State  on  behalf  of  the 
Crown  :  Ramsay,  1st  March  1825.  Commissioners  of  Supply 
of  Wigtonshire,  5th  June  1827.  The  claim  for  naturalization 
by  a  holder  of  Bank  of  Scotland  stock,  was  tried  with  them. 
Macao,  14th  November  1820.  In  like  manner,  when  the 
Crown  is  pursuer,  the  action  is  always  at  the  instance  of  the 
Officers  of  State,  except  in  the  three  recent  cases  of  patronage 
already  alluded  to,  which  were  raised  under  a  special  mandate 
and  authority,  narrated  as  the  title  to  insist,  and  in  one  other 
instance  I  am  now  to  advert  to.  In  1794,  a  declarator  was 
raised  at  the  instance  of  the  Lord  Advocate  for  his  Majesty's 
interest  against  M'Kenzie  of  Cromartie,  relative  to  the  patron- 
age of  no  less  than  thirteen  churches.  It  was  disposed  of  in 
this  Court,  19th  May  1808,  and  in  the  House  of  Lords,  28th 
June  1814.  The  case  is  not  reported ;  but  in  looking  into  the 
appeal  cases,  and  seeing  nothing  said  as  to  any  warrant  or  autho- 
rity on  which  the  Lord  Advocate  proceeded,  I  thought  it  pos- 
sible that  here  there  might  have  been  a  deviation  and  exception 
from  the  general  rule,  but  thought  it  of  little  consequence,  ex- 
cept ns  showing  that  on  one  occasion,  a  Lord  Advocate  had 
thought  himself  entitled,  virtute  officii,  to  institute  such  an  action ; 
for  it  appeared  that  Mr  M'Kenzie,  instead  of  objecting  to  want 
of  title,  had  immediately  raised  a  counter-action  against  the 
Officeis  of  State,  bringing  them  into  the  field.  However,  upon 
sending  to  examine  the  original  steps  of  process,  I  found  that  a 
warrant  under  the  sign-manual  was  produced  along  with  the 
summons.  The  Lord  Advocate  prolmbly  preferred  raising  so 
serious  an  action  as  this,  and  where  the  result  showed  that  the 
attempted  reduction  must  have  been  reckoned  very  doubtful  at 
the  least,  by  instituting  it  in  a  form  which  required  production 
of  a  mandate  from  the  Sovereign,  rather  than  simply  libelling  a 
summons  at  the  instance  of  the  Officers  of  State,  which  implied 
no  higher  responsibility  than  his  own.  This  is  the  first  example 
I  have  seen  of  this  form,  and  it  probably  was  what  led  to  the 
more  recent  ones.  In  every  other  instance  where  the  Crown 
is  to  pursue,  the  action  has  always  been  in  name  of  the  Officers 
of  State.  Thus  to  begin  even  with  patronage.  The  question 
as  to  the  patronage  of  Clunie  with  Gordon  of  Clunle,  13th 
November  1821,  was  at  the  instance  of  the  Officers  of  State* 
The  process  with  Lord  Haddington  relative  to  his  rights  over 
the  King's  Park,  \i*as  at  their  instance,  24th  June  1823.  They 
presented  a  bill  of  suspension,  as  to  the  right  of  accreditor  to 
poind  in  the  Palace  of  Holyroodhouse :  Lord  Strathmore  and 
Officers  of  State  against  Laing,  14th  November  1821.  They 
are  also  suspenders  of  a  decree  of  a  presbytery,  relative  to  a 
manse  :  Bremner,  Uth  July  1825.  The  reduction  of  the  set 
of  the  burgh  of  Brechin  was  at  their  instance,  17th  May  1827. 
The  question  about  a  cemetery  in  Arbroath  Abbey  against 
Ouchterlony,  27th  June  1823.  In  the  ranking  and  sale  of  pro- 
perty belonging  to  the  burgh  of  Auchtermuchty,  it  is  the 
Officers  of  State  who  appear,  22d  May  1827.  Reduction-' 
improbadon  against  the  service  of  the  Earl  of  Stirling,  and  its 
^^'arrants,  is  also  at  the  instance  of  the  Officers  of  State,  18th 
May  1833.  I  may  here  just  remind  your  Lordships,  so  as  not 
to  omit  any  case  that  I  am  acquainted  with,  though  perhaps  not 
perfectly  analogous,  of  the  appearance  of  the  Lord  Advocate 
for  his  Majesty's  interest,  in  the  English  divorce  cases  in  1814. 
There  was  no  contradictor  in  those  cases,  and  the  jurisdiction 
of  the  Scottish  Consistorial  Court  had  been  sustained.  The 
Lord  Advocate  claimed  to  be  heard  on  behalf  of  the  King,  as 
entitled  to  restrain  one  of  the  Courts  from  extending  its  juris- 
diction, and  as  guardian  of  the  public,  to  prevent  an  improper 
assumption  of  power,  in  pronouncing  judgments  which  would 
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be  illegal,  and  whidi  therefore  could  net  be  recognised  by  other 
countries  as  the  judgments  of  a  Court  of  competent  jurisdic- 
tion. The  bstanoe,  however,  was  not  sustained,  and  the  ap- 
pearance of  the  Lord  Advocate  dismissed.  The  petition  was 
presented  in  the  case  of  Gordon  or  Pye  against  Pye,  and  it  is 
dated  1st  July  1614.  I  have  now  brought  this  tedious  inquiry 
to  aa  end,  and  I  think  I  am  fully  warranted  in  stating  the  result 
of  this  examination  to  be,  that  when  it  was  laid  down  by  the 
Court  in  1693,  that  the  Lord  Advocate  cannot  prosecute  any 
action  at  the  King's  instance  tending  to  challenge  the  right  of 
any  of  his  Majesty's  subjects  without  a  special  mandate,  this 
was  merely  declaratory  of  the  law,  and  that  the  practice  since 
has  been  quite  uniform,  and  without  a  single  exception ;  so  that 
the  Lord  Advocate  has  not,  during  the  last  century  and  a  half, 
raised  any  sudi  process  in  his  own  name  as  pursuing  for  the 
Crown,'  except  when  authorised  by  Statute  or  by  the  sign- 
manual.  Indeed,  the  practice  is  so  uniform  to  raise  civil  pro- 
cesses at  the  instance  of  the  Crown,  either  in  name  of  the 
Officers  of  State,  or  of  the  Lord  Advocate,  as  specially  autho- 
rised on  behalf  of  his  M^iesty,  Ihat  seeing  the  different  course 
that  has  been  adopted  in  Uiis  case,  as  well  as  in  the  recent  cases 
against  M'Lean,  12th  January  1836,  and  against  Campbell,  5th 
March  1836,  and  in  particular,  adverting  to  the  result  of  the 
latter  case,  where  the  instance,  as  an  instance  for  the  Crown, 
was  not  maintained,  but  it  was  argued  as  being  solely  at  the  in- 
stance of  the  Commissioners  of  Woods  and  Forests,  and  now 
of  the  Lords  of  the  Treasury  in  their  room, — I  am  almost 
tempted  to  hold  the  statement  of  the  defender  well  founded, 
that  it  was  not  intended,  in  the  present  case,  to  libel  an  instance 
for  the  Crown  separate  from  that  for  the  Commissioners  of  the 
Woods  and  Forests,  althou^^  it  has  been  since  thought  ex- 
pedient to  found  upon  the  ambiguous  mode  in  which  the  title 
IS  set  forth  to  take  the  benefit  of  the  right  of  the  Crown  also. 
For  nothing  could  have  been  more  easy,  if  so  intended,  than  to 
set  forth  the  instance  of  the  Lord  Advocate  as  pursuer,  in  name, 
and  in  behidf  of  his  Majesty,  in  virtue  of  a  special  warrant ;  and 
also  for  the  Commissioners  of  Woods  and  Forests,  in  virtue  of 
the  acts  referred  to ;  and  concluding  that  the  commission  should 
be  set  aside  at  the  instance  of  the  Crown ;  and  being  so  set 
aside,  that  then  the  defender  should  make  payment  of  the  by« 
gone  rents,  improperly  levied  by  him,  to  the  Commissioners  of 
Woods  and  Forests  entitled  to  levy  the  same.  But  no  such 
course  has  been  foUowed.  But  since  the  tide  of  the  Lord  Ad- 
vocate was  inept  without  a  special  warrant ;  and  as  I  am  of  opi- 
nion that  a  special  warrant  will  not  validate  the  prior  proceed- 
ings, at  the  instance  of  one  who  had  no  right  to  institute  or 
pursue  them,  I  must  hold,  that  the  present  process  having  been 
raised  at  the  instance  of  a  party  who  had  no  title,  must  be  dis- 
missed on  this  ground.  Having  detained  your  Lordships  so 
lon^  on  the  i^uesdon  of  title,  and  my  opinion  on  that  point  ren- 
dering any  discussion  on  the  merits  unnecessary,  if  the  rest  of 
the  Court  should  concur  with  me,  I  shall  not  enter  on  that 
matter,  but  shall  reserve  my  opinion  till  a  competent  process  is 
brought,  in  which  the  merits  of  the  reduction  can  be  effectually 
tried* 

At  the  advising  on  24tli  December,  Lord  Medwyn 
resumed: 

Before  your  Lordships  proceed  to  the  further  adviring  of  this 
cause,  I  am  anxious  to  correct  an  inaccuracy  into  which  I  have 
fidlen  relative  to  one  of  the  cases  I  referred  to  yesterday — ^the 
appearance  of  the  Lord  Advocate  in  the  divorces  in  English 
marriages  in  1814.  The  case  is  not  reported,  and  I  learn  from 
Lord  Meadowbank  that  I  was  mistaken  in  thinking  the  instance 
was  dismissed  by  the  Court ;  it  was  withdrawn  by  the  Lord 
Advocate,  on  the  ground  that  a  contradictor  had  now  appeared 
in  some  of  the  cases,  so  that  the  necessity  of  his  appearance 
was  obviated.  Thus,  at  least,  his  appearance  was  not  sustained 
by  the  'Court.  I  observed,  yesterday,  the  case  was  not  analo- 
gous, even  if  it  had  been  otherwise. 

Lord  Jiutice'CUrk.^l  have  no  hesitation  in  stating  fully 
the  grounds  of  the  opinion  which  I  have  formed  in  this  case. 
It  appeared  to  me,  after  the  discussion  which  took  place,  that 
we  had  two  points  presented  for  our  decbion,— .one  relative  to 


the  validly  of  tlie  title  of  the  pursuers  to  insiat  in  this  action^ 
and  the  other  relative  to  the  merits  of  the  action  itselC     I  was 
a  good  deal  surprised  to  see  this  so  stron^y  disputed  in  the  case 
for  the  pursuers ;  and  I  was  led  anxiously  to  look  to  the  course 
of  proceecUngs,  and  I  came  to  be  decidedly  of  the  same  opinion 
on  this  point  as  that  expressed  by  Lord  Medwyn.     I  fchmk  it 
however  necessary  to  state  shortly  the  grounds  of  that  opinion. 
Your  Lordships  will  observe,  that  this  action  was  followed  by 
preliminary  defences ;  and,  upon  the  25th  January  1834,  Lord 
Jeffrey  pronounced  an  interlocutor  in  these  words: — "  Having 
heard  parties*  procurators  upon  the  libd,  and  preliminary  de- 
fences, reserves  consideration  of  the  first  preliminary  defence, 
on  the  want  of  title  to  pursue,  till  the  merits  of  the  cause  come 
to  be  disposed  of:  Finds  that  all  parties  are  not  called,  and  that 
the  second  preliminary  defence  is  well  founded ;  but  in  respect 
that  the  pursuer  has,  at  the  bar,  intimated  his  willingness  to 
call  the  defender's  deputy  in  a  supplementary  action,  sists  pro- 
cess  till  the  third  sederunt-day  in  November  next,  in  order  that 
such  action  may  be  raised  and  brought  into  Court.**     This  ob- 
jection was  cured  by  a  supplementary  summons.     The  interlo- 
cutor, as  your  Lordships  will  see,  expressly  reserves  oonsider». 
tion  of  the  objection  of  the  title  to  pursue  till  the  merits  should 
come  to  be  disposed  of,  as  it  would  then  be  better  seen  whether 
they  rested  on  the  validity  or  the  want  of  title ;  and  accord- 
ingly the  general  defence  in  the  supplementary  sununons  ex- 
pressly states  in  the  fourth  article  these  words :  *'  At  all  evenn^ 
the  Commissioners  of  Woods  and  Forests  are  not  empowered 
by  the  Statute  to  challenge  an  appointment  granted  by  the 
Crown  for  the  collection  of  its  revenues.     Any  such  challenge, 
if  competent  at  all,  can  only  be  instituted  at  the  instance  of  Uie 
Officers  of  State."     Here  your  Lordships  see  that  the  fourth 
defence  expressly  is  one  which  was  seriously  to  be  maintained. 
A  record  was  then  made  up  in  this  case ;  and  your  Lordships 
will  find  that  the  pleas  in  law  on  both  sides  expressly  refer  to 
these  objections  to  the  title.     Then  the  case  was  ordered  to  be 
argued,  and  again  it  came  before  your  Lordships  in  cases,  where 
the  same  discussion  took  place  as  to  the  title ;  and  I  see  on  the 
papers  which  I  hold  in  my  hand,  an  observation  which  1  made 
to  this  effect,  that  this  is  an  important  and  difficult  quesrion, 
both  on  the  title  and  merits,  and  is  a  proper  subject  for  a  hear- 
ing.    We  ordered  a  hearing  accordingly,  and  we  had  the  whole 
point  of  the  title  fully  discussed,  as  well  as  the  question  on  the 
merits ;  and  your  Lordships,  on  the  9th  of  July  1635,  ordered 
mutual  cases,  in  consequence  of  a  note  from  t^  pursuers ;  and 
in  these  cases  the  whole  question  is  before  you.     It  does  not 
appear  to  me  that  this  objection  to  Uie  title  has  been  in  any 
way  disposed  of.     No  judgment  has  been  given  upon  it ;  but 
an  express  reservation  is  made  till  the  case  comes  forward  on 
the  merits,  and  it  remains  now  as  the  necessary  preliminary 
point  whidi  your  Lordships  have  to  decide  and  dispose  of  in 
the  first  instance.     In  considering  the  objection  in  regard  to 
the  title,  your  Lordships  are  aware  in  what  shape  it  is  present- 
ed to  us.     It  originally  was  merely,  that  the  pursueis,  holding 
them  to  be  the  Commissioners  of  Woods,  Forests,  Land-Reve- 
nues, Works  and  Buildings,  had  no  title  to  pursue.     But  the 
Lord  Advocate  stated,  that  the  defenders  were  in  a  mistake  in 
holding  it  to  be  merely  a  summons  in  name  of  the  Commission- 
ers of  Woods  and  Forests,  because  he  was  proceeding  both  for 
them  and  for  his  Migesty's  individual  interest.     This  was  met 
by  a  full  discussion ;  and  it  was  not  till  nitev  the  dose  of  the 
record,  on  the  23d  February  1836,  that  the  mandate  or  special 
warrant  Was  produced.     This  is  the  shape  in  whidi  the  case 
is  presented  to  your  Lordships.     The  first  point  then  is,  whe- 
ther there  is,  under  the  summons  which  is  now  bcdfore  your 
Lordships,  a  double  or  a  single  instance  ?     Are  there  two  par- 
ties joimng  in  pursuing  this  action,  or  is  there  only  one  before 
you  ?     On  this  point  of  the  case,  as  I  humbly  differ  in  soma  re- 
spects from  Lord  Medwyn,  I  think  it  necessary  to  state  the 
grounds  on  which  I  do  so.     After  anxious  consideration  of  the 
case,  I  have  come  to  the  opinion,  that  diere  is  before  you  a 
summons  at  the  instance  only  of  the  Commissioners  of  Woods 
and  Forests.     It  is  necessary  for  your  Lordships  to  pay  parti- 
cular attention  to  the  structure  of  the  summons.     It  bears  to 
be  at  the  instance  of  the  Right  Honounblo  Fnmds  Jeflrey, 
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who  WM  then  Lord  Advocate.  Now  it  does,  with  great  nib- 
mission,  appear  to  me  that  this  specification  of  the  way  and 
manner  in  which  the  summons  sets  out,  is  just  that  which  is 
adopted  to  bring  a  challenge  for  and  on  behalf  of  these  Com- 
mi^siosers ;  because,  your  Lordships  will  observe,  and  the  sche- 
dules to  the  Act  demonstrate,  that  in  all  their  actings  and  pro- 
ceedings, the  Commissioners  are  said  to  act  on  behalf  of  his 
Majesty — ^not  like  a  board  of  revenue,  but  acting  on  behalf  of 
his  Majesty,  and  as  the  Act  of  Parliament  says,  "  they  shall 
sue  and  be  sued  by  his  Majesty's  Advocate."  If  the  words  that 
are  here  used,  **  at  the  instance  of  our  Advocate,  for,  and  in 
name  and  behalf  of  us,  and  of  the  Commissioners  of  our  Woods, 
Forests,  Land-Revenues,  Works  and  Buildings,"  be  correct 
asd  appropriate  language, — if  this  is  the  proper  way  in  which 
parties  are  brought  into  the  field  as  pursuers,  it  is  material  to 
observe,  that  the  reference  made  on  the  fourth  line  to  these 
special  Acts  of  Parliament,  shows  distinctly,  that  as  the  per- 
sons so  described  refer  to  them  as  their  warrant  and  authority, 
it  is  JQst  a  declaration,  that  the  instance  raised  in  the  summons 
before  you  is  for  these  Commissioners  alone.  One  thing  Is 
clear,  that,  according  to  the  established  rules  applicable  to  all 
summonses,  there  must  be  nO  implication — every  thing  must 
a|^)ear  on  the  instrument  itself;  and  as  it  is  clear  that  the  Sta- 
tute requires  those  parties  to  act  on  behalf  of  his  Majesty,  and 
sue  and  he  sued  by  his  Majesty's  Advocate,  the  words,  "  for, 
sod  in  name  and  behalf  of  us,  and  of  the  Commissioners  of  our 
Woods,*'  are  just  the  appropriate  language  to  use  in  a  summons 
of  this  description.  Look  to  whose  prejudice  it  is  stated  the 
grant  complained  of  was  made ;  is  it  not  to  the  prejudice  of  the 
pursuers,  *'  as  acting  for  us  and  the  public,  in  virtue  of  the  said 
Aets?"^  It  bears  expressly,  ''pursuers,  to  whose  great  hurt 
and  prejudice"  this  is  done,  in  virtue  of  the  said  Acts :  so  that 
here  your  Lordships  have  another  declaration  on  the  fsLce  of  the 
summons,  that  what  is  complained  of  is  to  the  prejudice  of  these 
Commissionera  themselves,  as  so  acting  under  the  Statute. 
Then  the  concluding  part  of  the  summons  is  as  completely  ap- 
propriate; for  the  words  *'  we,  and  the  said  Commissioners,*' 
are  synon3rmous  with  us  and  said  Commissioners.  And  is  this 
not  plain  and  distinct  also,  by  the*  conclusions  as  to  payment, 
which  can  only  be  made  to  the  Commissioners,  who  are  the 
persons  entitled  to  collect  and  receive  money  ?  "The  conclusion 
IB,  tbat  payment  shall  be  made  to  the  said  pursuers.  Upon  a 
criticBl  examination  of  this  instrument — and  one  necessary  and 
imperative  on  the  Court  to  enter  into — I  am  decidedly  of  opi- 
moo  that  this  summons  neither  bears  upon  its  &ce,  nor  does  it 
profess  to  be  that  summons  which  it  is  now  held  to  be  by  the 
argument  in  the  case  for  the  pursuers.  It  is  dear,  that  if  with- 
in the  four  comers  of  the  summons  there  was  meant  to  be  agi- 
tated the  question  as  to  an  invasion  of  the  royal  prerogative,  or 
an  undue  exercise  of  it,  by  an  act  ultra  vires  of  the  Sovereign, 
there  must  have  been  adopted,  in  various  parts,  words  to  show 
that  there  were  separate  and  distinct  interests  meant  to  be  con- 
cluded for.  I  apprehend  tbat  there  is  a  circumstance,  however, 
that  removes  all  doubts  on  the  subject.  It  is  a  case  which  your 
Lordships  will  recollect  was  decided  in  February  lagt,  in  regard 
to  the  reduction  of  the  trust-settlement  of  a  person  of  the  name 
of  Mure  Campbell.  The  question  was  brought  before  the  Court 
by  a  summons  of  reduction  of  his  trust-settlement :  I  have  it  in 
my  hand,  and  I  beg  to  say,  that  although  no  doubt  the  claim  is 
raised  on  the  right  of  his  Majesty  as  ultimus  hares,  but  as  fall- 
ing,  as  was  supposed,  under  the  department  of  Woods  and 
Forests,  it  wfll  be  found  that  the  language  of  this  summons  is 
the  same  as  that  now  before  your  Lordships.  It  is  in  the  name 
of  '*  the  Bight  Honourable  John  Archibald  Murray,  our  advo- 
cate for  our  interest,  for,  and  in  name  and  behalf  of  us,"  &c. 
An  objection  was  brought  against  the  instance  and  calling  of 
the  summons;  and  your  Lordships  know  how  it  was  disposed 
of  in  Court.  But  I  wish  to  call  your  attention  to  a  minute 
given  in  on  the  part  of  the  Lord  Advocate:  that  minute  sets 
forth  in  the  dose  of  it,  what  is  most  important :  It  states,  that 
in  consequence  of  the  change  introduced  b^  the  Act  of  Parlia- 
ment, "  it  therefore  became  necessary  to  sist  the  said  Commis- 
Boners  of  the  Treasury  in  the  present  action ;  and  he  therefore 
craved  the  Lord  Ordinary  to  sist  Qxe  said  Lords  Commissioners 


of  his  Majesty's  Treasury,  and  the  Right  HonooraUe  the  Lord 
Advocate,  as  their  mandatory,  pursuers  in  the  aforesaid  pro- 
cess of  reduction,  in  lieu  of  the  Right  Honourable  John  Archi- 
bald Murray,  his  Majesty's  Advocate,  for,  and  in  name  of  the 
Commissioners  of  his  Majesty's  Woods,  Forests,  Land-revenues, 
Works  and  Buildings."     Upon  considering  tluit  minute,  your 
Lordships  found  that  there  was  no  action  before  the  Court, — 
you  dismissed  the  whole  proceedings,  and  you  held  the  Com- 
missioners of  the  Treasury,  as  a  board,  liable  in  expenses.     It 
never  would  have  entered  into  our  imagination  to  have  awarded 
expenses,  if  there  had  been  an  instance  before  us  in  the  name 
of  his  Majesty,  which  is  a  thing  we  never  would  do  in  any  m- 
stance.     This  is  the  clear  opinion  expressed  by  the  counsel  for 
the  Crown,  in  reference  to  a  summons  identical  in  language 
with  the  present ;  and  it  is  quite  impossible  for  me  to  put  a 
different  construction  on  the  present  summons.     There  is  com- 
plete proof  that  that  was  the  nature  of  the  summons  then  b«^- 
fore  you ;  I  do  not  think  tbat  the  summons  now  before  you 
bears  to  be,  or  professes  to  be,  or  is  intended  to  be,  any  thing 
but  a  summons  bearing  the  title  to  pursue  to  be,  as  suppcmed 
to  exist,  in  these  Commissioners  of  Woods  and  Forests.     In 
regard  to  the  case  which  is  now  before  us,  I  do  not  think  it  ne- 
cessary, in  tradng  the  history  of  the  hereditary  revenues  of 
Scotlwid,  to  go  further  back  than  the  Statutes  that  were  pass- 
ed in  the  reigns  of  the  last  two  Sovereigns  and  his  present 
Majesty.     I  am  fully  satisfied'  that  it  is  usmecessary  to  refer 
to  the  Acts  in  the  reigns  of  George  I.  and  George  II.  as  the 
whole  of  the  Scottish  hereditary  land-revenues  were  completely 
reserved  to  all  the  Sovereigns  of  the  House  of  Brunswick,  and 
thev  were  in  the  full  right  of  the  whole  of  them,  down  to  the 
period  of  surrender  made  by  his  present  Majesty.     The  Legis- 
lature had  provided,  that  the  land-revenues  of  the  Sovereign, 
in  England  and  Ireland,  should  be  disposed  of  in  different  ways, 
and  they  were  completely  surrendered  by  George  III., — ^but 
there  were  most  special  and  pointed  reservations  of  the  rights 
of  the  Sovereign  to  the  hereditary  revenues  of  Scotland,  which 
were  left  to  be  enjoyed  by  his  Majesty,  according  to  the  con- 
stitutional law  of  the  land  as  vested  in  him  for  the  purposes 
contemplated  in  the  Statutes.     By  the  Act  1st  of  William  IV. 
your  Lordships  know,  that  his  Majesty  did  surrender  the  whole 
of  those  rights  quoad  Scotland.     I  should  here  mention,  that  the 
only  limitation  that,  in  any  of  these  Acts,  I  can  observe  in  re^ 
gard  to  the  rights  possessed  by  George  III.  and  George  IV.  is  in 
that  Statute  of  the  59th  George  III.,  and  which  is  so  far  alimitf^ 
tion  in  their  enjoyment.     It  is  there  declared,  that  with  regard  to 
the  power  to  grant  pensions,  each  pension  shall  not  exceed 
£300  a-year;    and  that  the  total  amount  shall  not  exceed 
£25,000 ;  and  this  is  the  only  limitation  that  I  can  discover  in 
those  Acts.     The  Scottish  revenues  were  surrendered  by  the 
1st  William  IV.  c.  25 ;  but  then  it  was  a  conditional  surrender, 
**  saving  always  to  all  and  every  person  and  persons,  bodies 
politic  and  corporate,  their  heirs  and  successors,  executors,  ad- 
ministrators, and  assigns,  all  sudi  grants,  gifts  of  mortification, 
rights,  titles,  estates,  customs,  interests,  claims  and  demands 
whatsoever,  of,  in,  to,  or  out  of  the  revenues,  hereditaments  and 
others  belonging  to  his  late  Majesty  King  George  the  Fourth 
in  Scotland,  as  they  or  any  of  them  had,  or  ought  to  have  had, 
at  the  making  of  this  Act,  as  fully  and  efibctually,  to  all  in- 
tents and  purposes,  as  if  this  Act  had  never  been  made,  any 
thing  herein  contained  to  the  contrary  notwithstanding."     Here 
then  was  a  complete  reservation  of  ail  rights,  grants,  mortifica- 
tions, &c.  that  had  been  granted  by  his  Majesty  George  IV.,  no 
doubt  subject  to  the  general  rules  of  law,  but  showing  that  the 
Legislature  contemplated  the  existence  of  a  variety  of  grants 
and  rights  of  that  description.     Then  your  Lordships  are  aware 
that  this  was  followed  by  the  Act  of  2d  and  3d  William  IV., 
which  gave  the  management  to  these  Commissioners  of  Woods 
and  Forests,  it  having  been  previously  vested  in  the  Barons  of 
Exchequer  in  Scotland.     This  Act  gave  power  to  take  it  from 
the  Bisons  of  Exchequer,  and  to  give  it  to  these  Commis- 
sioners with  exactly  the  same  powers.     I  would  ask,  at  the 
time  when  by  law  the  Court  of  Exchequer  had  the  entire  man- 
agement, control,  and  direction  of  those  funds,  under  the  au- 
thority of  his  Majesty's  advisers,  would  it  have  been  possible, 
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pr  would  your  Lordships  haye  listened  to  an  attempt  on  the 
part  of  the  Barons,  or  the  Lord  Advocate  in  their  name,  to 
bring  forward  such  an  action  as  that  which  is  now  brought  for- 
ward? I  am  speaking  always  in  reference  to  grants  that  had 
passed  under  the  Great  Seal,  and  not  speaking  of  subordinate 
rights  at  all.  Then  followed  the  Act  of  3d  and  4th  William 
IV.  c.  69.  Unquestionably  there  are  here  important  clauses  in 
regard  to  this  question ;  and ^rs^,  your  Lordships  will  observe, 
that  it  is  an  Act  "  to  extend  and  enlarge  the  powers  of  the  Com- 
missioners of  his  Majesty's  Woods,  Forests,  Land-Revenues, 
Works  and  Buildings,  in  relation  to  the  management  and  dis- 
position of  the  land-revenue  of  the  Crown  in  Scotland.'*  Your 
Lordships  will  find  that  it  professes  to  give  the  very  same 
powers  and  authority  which  they  had  by  law,  in  regard  to  the 
Crown  revenues  of  England  and  Ireland.  The  preamble,  after 
reciting  several  former  Statutes,  sets  forth,  "  That  it  is  ex- 
pedient that  the  said  Commissioners  should  have  the  same 
powers  in  Scotland  as  is,  by  an  Act  passed  in  the  10th  year  of 
the  reign  of  his  late  Majesty  King  George  IV .,  provided  with 
respect  to  the  land-revenues  in  England."  So  that  here,  as  the 
powers  of  those  Commissioners  had  been  defined  by  the  10th  of 
George  IV.,  that  Act  declares,  that  every  thing  therein  con- 
tained, as  to  their  powers,  should  be  held  as  to  be  extended  to 
them  in  regard  to  Scotland.  There  is  contained  in  it  this  im- 
portant clause :  "in  payment  and  discharge  of  anv  annual  sum 
or  sums  of  money,  or  any  pensions  already  lawfully  charged, 
or  to  be  charged  thereon,  respectively,  and  in  the  payment  of 
any  other  princip^  sum,  and  the  interest  of  any  principal  sum 
or  sums  of  money  already,  or  which  may  hereafter  be  lawfully 
charged  upon  the  said  lands  and  other  property  and  subjects, 
and  subject  to  the  applications  aforesaid,  the  said  annual  income 
shall,  during  the  life  of  his  present  Majesty,  be  carried  to  and 
made  part  of  the  Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland ;  and  from  and  after  the  demise  of 
his  present  Majesty  (whom  God  long  preserve),  shall  be  pay- 
able, and  paid  to  lus  Majesty,  his  heirs  and  successors.**  Then 
your  Lordships  recollect  that  the  18th  section  has  an  express 
proviso,  *'  that  the  passing  of  this  Act  shall  not  vacate  the  ap- 
pointment of  any  chamberlain  or  collector  of  the  revenues  and 
profits  of  any  of  his  Majesty's  lands,  or  other  property  or  sub- 
jects to  which  this  Act  relates ;  or  vacate,  render  void  or  void- 
able, any  security  given  by  or  for  such  chamberlain  or  collector; 
but  every  chamberlain  or  collector  who  shall  be  in  office  at  the 
time  of  the  passing  of  this  Act,  shall  continue  in  office  until  his 
death  or  resignation,  or  until  he  shall  be  removed  by  the  Com- 
missioners, for  the  time  being,  of  his  Majesty's  Woods,  Forests, 
Land-Revenues,  Works  and  Buildings,  or  until  his  appointment 
shall  cease  under  provisions  herein  contained  or  referred  to." 
So  that,  while  it  gives  the  whole  management  of  these  funds 
to  the  Commissioners,  there  is  an  express  reservation  of  all  ex- 
isting rights  and  grants — a  reservation  that  the  passing  of  the 
Act  shall  not  have  the  effect  of  removing  persons  that  are  there- 
in mentioned.  As  this  Act  expressly  refers  to  the  10th  of  Geo. 
IV.  c.  50,  we  are  under  the  necessity  of  looking  at  the  provi- 
sions of  that  Act ;  and  the  12th  section  has  this  proviso,  that 
the  Commissioners  shall,  from  time  to  time,  have  the  power  to 
remove  any  deputies,  clerks,  receivers,  surveyors,  or  other  of- 
ficers already  appointed  to,  or  exercising  or  enjoving  any  offices 
connected  with,  or  relating  to  the  said  possessions  and  land- 
revenues  of  the  Crown  to  which  this  Act  relates,  or  who  shall 
be  hereafter  appointed  under  the  provisions  of  this  Act,"  &c. 
Looking  to  the  phraseology  of  this  section,  unquestionably  it 
confers  powers ;  but  they  are  powers,  in  my  apprehension,  li- 
mited to  officers  of  an  inferior  description.  Your  Lordships 
see  that  the  words  are,  "  deputies,  clerks,  receivers,  surveyors. 
Or  other  officers;"  and  when  you  come  to  look  to  the  power  of 
ikppoiiitment,  and  find  it  co-extensive  with  that  of  removal,  I 
hold  that  description  of  officers  to  be  officers  of  a  lower  grade. 
We  know  that  there  are  high  and  important  officers  in  England 
and  in  Ireland,  and  there  does  not  appear  the  slightest  glance 
of  any  power  to  remove  such  higher  officers,  particularly  sudi 
as  keepers  and  rangers.  The  last  dause  of  this  Statute  accord- 
ingly is  an  important  one,  for  it  provides  that  nothing  contained 
in  it  "  shall  extend,  or  be  construed  to  extend,  to  abridge,  or 


interfere  with  any  rights  of  his  Miyesty,  his  heirs  or 
or  of  the  Lord  fiUgfa  Treasurer,  or  of  the  Commissioners  of  his 
Majesty's  Treasury,  or  the  Chancellor  of  the  Exchequer  for  the 
time  being,  or  any  grantee  of  the  Crown,  in  respect  of  any  ap- 
pointment usually  made  by  his  Bfajesty,  or  the  said  Lord  Hi^ 
Treasurer  or  Commissioners,  or  the  Chancellor  of  the  Ex- 
chequer, or  such  grantee,  or  with  the  right  of  appointment  of 
master-keepers,  under-keepers,  or  other  officers  of  or  in  any 
royal  forest,  so  long  as  such  last-mentioned  right  shall  be  rest- 
ed in  any  warder  or  ranger  of  any  such  forest,  or  with  any  pri- 
vileges or  advantages  which  may  be  rightfully  enjoyed  or  claim- 
ed under  any  letters-patent  granted  by  his  Blajesty,  or  his  pre- 
decessors, of  any  office,  beiliewick,  walk,  or  lodge,  within  any 
of  the  royal  forests  to  which  this  Act  relates."  Now,  this 
Act  being  that  which  confers  those  powers  on  the  Ccmmna- 
sioners,  in  addition  to  the  explanations  given  in  the  dd  and  4th 
of  William  IV. ;  and  when  we  see  in  it  a  clause  which  reeerres 
all  these  higher  rights,  such  as  those  of  keepers  and  rangers, 
and  such  rights  as  are  established  and  conferred  by  letters- 
patent  ;  and  when  we  see  so  complete  and  dear  a  distinction 
in  regard  to  the  extent  of  the  powers  of  removing  on  the  one 
hand,  and  appointing  on  the  other,  it  does  not  appear  to  rae  to 
be  possible,  by  any  construction  I  can  apply  to  this  clauBe,  to 
find  that  there  is  any  power  in  these  Commissioners  to  try  the 
validity,  or  to  contest  the  right  of  any  office  or  grant  held  by 
letters-patent,  or  under  a  commission  passing  under  the  Great 
Seal.  It  is  quite  clear^  however  it  may  be  spoken  of,  that  this 
is  a  question  which  involves  the  exercise  of  the  Royal  prero- 
gative ; — it  is  a  question  to  try  the  validity  of  one  of  the  highest 
rights  that  can  be  exercised ;  therefore,  as  I  have  not  been  aUe 
to  discover  any  power  whatever,  which  is  directly  given,  it  is 
impossible  that  we  can  imply  such  a  power,  contrary  to  all  prin- 
dples  of  constitutional  law.  A  right  to  bring  such  a  challenge 
must  be  coni^rred  by  the  express  words  of  the  Legislature, 
before  any  one  party  can  avail  himself  of  such  a  right ;  and  I 
can  discover  no  authority  whatever  for  the  Commissioners 
bringing  these  rights  into  challenge.  I  therefore  agree  with 
Lord  Medwyn,  that  there  is  a  complete  answer  to  that  part  of 
the  18th  section,  which  has  been  founded  on,  as  to  the  con- 
tinuance in  office  of  any  chamberlain  and  collector,  "  unul  he 
shall  be  removed  by  the  Commissioners,"  as  being  applicable 
only  to  the  powers  and  duty  of  the  Commissioners,  after  the 
right  to  the  office  has  been  declared  void  by  the  competent  au- 
thority, under  a  valid  power  to  challenge  it.  If  your  Lord- 
ships are  of  opinion  that  there  is  a  double  instance,  it  only  re- 
mains to  see,  whether  his  Majesty's  Advocate  is  entitled  to  in- 
sist on  the  conclusions  of  this  action.  I  am,  however,  free  to 
say,  that  I  do  not  find  the  slightest  difficulty  in  arriving  at  the 
condusion,  that  the  late  production  of  the  warrant,  under  the 
sign-manual,  can  have  no  effect  in  this  question.  This  was  a 
good  or  bad  instance  before  that  production,  which  was  pos- 
terior to  the  order  for  the  first  hearing.  I  have  nothing  indeed 
which  I  consider  it  necessary  to  add  to  what  has  been  so  ably 
stated  by  Lord  Medwyn ;  and  it  is  impossible  for  me  to  think 
that  this  sign-manual  can  have  any  effect  whatever  in  curing  a 
fundamental  objection,  although  this  mandate,  besides  giving 
the  Lord  Advocate  autiiority  to  appear  here,  gives  a  confirma- 
tion and  sanction,  rather  unusually,  of  previous  proceeding*.  I 
am  bound  to  say^  that  I  do  not  see  how  it  is  possible  it  can 
have  any  effect  whatever.  After  giving  attention  to  tiie  very 
able  and  ludd  history  of  the  office  of  Lord  Advocate,  as  well 
as  that  most  valuable  research  into  the  early  proceedings  in  our 
Courts,  which  has  been  detailed  by  Lord  Medwyn,  it  would  be 
a  waste  of  time  if  I  were  to  attempt  to  enhurge  on  the  force  of 
those  observations,  because  I  am  satisfied,  according  to  all  the 
authorities  we  have,  and  according  to  the  whole  stream  of  de- 
dsions,  as  far  as  they  have  been  discovered,  that  there  does  not 
appear  to  be  any  right  in  the  Lord  Advocate,  virtuu  qfficii,  to 
insist  in  any  such  reduction  as  the  present.  It  may  be  difficult 
to  ascertain  what  were  the  prindples  of  originally  allowing  the 
Officers  of  State  to  appear  as  pursuers  or  defend<ir8  for  the  in- 
terests of  the  Crown ;  but,  as  has  been  hinted  at,  they  were, 
from  their  constitution,  necessarily  his  Majesty's  constitution^ 
advisers  to  a  certain  extent,  for  the  Treasurer,  Treasurer-de- 
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pute,  and  Secretaries,  were  always  in  the  list  of  Officers  of 
State,  and  when  they  appeared,  it  was  impossible  to  entertain 
a  doubt  that  they  were  entitled  to  pursue  and  defend  the  in- 
terests of  the  Crown ;  and  the  way  in  which  the  Lord  Advo- 
cate afterwards  proceeded,  with  the  assistance  of  the  sign-manual, 
was  just  this,  that  there  the  Court  was  entitled  to  bold  on  the 
face  of  that  instrument^  that  he  was  in  direct  communication 
Hith  his  Majesty's  advisers,  as  it  must  be  countersigned  by  the 
Secretary  of  State ;  and,  therefore^  nothing  more  was  required 
as  bis  warrant.     But  in  the  decisions  referred  to,  we  have  the 
clear  indication  of  what  the  opinion  of  the  Court  was,  as  to 
the  right  of  the  Advocate  to  appear  without  the  sanction  of 
the  sign-manual.     In  the  case  of  Moncrieff,  in  1693,  for  in- 
stance, it  is  of  importance  to  attend  to  how  the  report  proceeds: 
"  The  King's  Advocate's  debate  against  Moncrieff  of  Reidy's 
right  of  presenting  one  of  the  macers  of  Session,  mentioned 
11th   January  last,  was   decided,   the  Chancellor  being  pre- 
sent ;" — (Here  there  was  no  attempt  to  do  any  thing  behind 
the  backs  of  those  interested  for  the   Crown),  "  wherein  the 
Lords,  by  several  votes,  found  the   following  points :     Imo, 
That  John  Adam,  the  private  party's  right  being  now  ended 
and  transacted,   that   the   King's   Advocate   could   not  insist 
for  the  King's  interest,   without  a  special  wai'rant  from  his 
Majesty ;  there  being  only  two  cases  wherein  he  could  quarrel 
the  subject's  right,  either  by  giving  his  concourse  to  actions  of 
one  subject  against  another,  or  when  he  had  a  mandate  from 
the  King  to  that  effect ;  otherwise  he  might  vex  all  the  lieges 
with  processes,  and  open  their  charter-chests."     I  beg  to  say, 
that  the  subsequent  part  of  the  report  is  important,  as  showing 
the  jealousy  expressed  b^'  the  Judges  of  that  time  as  to  the 
principle  on  which  that  judgment  bad  proceeded.     The  case 
of  Southesk  does,  in  one  word,  embody  the  very  same  question. 
Stair  says,  that  *'  The  Lords  would  not  allow  the  Advocate  to 
insist  in  the  King's  interest,  without  a  special  warrant  in  writ. 
—1680.'*'    In  the  case    of  the  reduction  against  the  Earl  of 
Morton,  it  does  not  appear  that  there  had  been  a  sign-manual. 
But  these  posterior  judgments  show  that  no  such  right  existed 
in  his  Majesty's  Advocate.     The  Officers  of  State  are  the  pur- 
suers, in  a  great  variety  of  actions,  in  support  of  the  interests  of 
the  King ;  and  in  the  late  declarator  against  encroachments  on  the 
King's  Park  at  Holyrood,  they  were  the  pursuers.    In  our  style 
books  there  is  a  form  as  to  how  they  are  to  be  cited,  when  his 
Majesty's  interest  isin  volvcd.  I  agree,  therefore,  with  Lord  Med- 
WjfU,  who  has  discovered  that  in  1794, — a  case  calling  in  question 
the  right  of  the  family  of  Cromarty  to  eighteen  or  nineteen 
patronages, — there  was  a  special  mandate  under  the  sign-ma* 
nuat,  where  the  challenge  was  brought  ten  years  after  the  re- 
storation of  that  estate.     We  have  a  whole  train  of  cases  in 
which   signs-manual  are  produced,  and  are  embodied  in  the 
summonses :  and  I  am  therefore  clearly  of  opinion  that,  without 
a  special  mandate  in  writ,  the  Lord  Advocate  has  no  right  per 
le  to  prosecute  in  regard  to  any  reduction  where  the  King's  in- 
terest is  supposed  to  be  involved.     It  is  the  most  important  of 
all  challenges  to  reduce  a  grant  made  by  a  prior  Sovereign  to 
a  subject,  on  the  ground  of  being  uUra  vires  ;  and  I  think  that 
the  very  circumstance  of  the  attempt  made  to  cure  that  defect 
in  the  present  case,  is  just  another  testimony  to  the  fact,  that 
when  such  a  challenge  is  persisted  in,  this  is  the  course  the  Lord 
Advocate  is  to  adopt.     Even  supposing  a  double  instance  here, 
which  I  think  cannot  be  found,  I  am  of  opinion  that  the  Lord 
Advocate  has  no  more  title  than  the  other  pursuers  had.     I  ab- 
stain from  Baying  any  thing  as  to  the  merits.     When  we  have 
a  proper  pursuer  before  us,  we  must  proceed  in  deciding  the 
case  according  to  the  rules  of  law. 

Xorrf  Meadowbank — The  grounds  on  which  the  judgment  to 
be  pronounced  must  rest,  have  been  so  fully  explained  and 
thorooghly  exhausted  by  Lord  Medwyn  and  your  Lordship,  that 
1  feel  it  to  be  extremely  irksome  to  occupy  the  time  qf  the  Court 
by  giving  a  detiuled  opinion  upon  the  case.  But  as  it  is  set 
forth  in  the  additional  paper  for  his  Majesty's  Advocate,  that 
the  present  is  a  suit  raised  in  consequence  of  an  address  to  the 
Crown  from  one  of  the  Houses  of  Parliament,  and  as  it  has 
been  pleaded  by  the  parties,  with  no  ordinary  anxiety  and 
talent,  I  deem  it  incumbent  upon  me  to  give  such  an  indication 


of  the  grounds  of  my  judgment  as  to  exhibit,  at  least  generally, 
the  views  I  have  taken  of  the  argument  upon  both  tides,  and  to 
point  out  where,  although  arriving  at  the  same  conclusion  with 
both  your  Lordships,  there  may  be  a  shade  of  difference  between 
us,  upon  some  of  the  matters  submitted  for  our*  consideration. 
The  time,  however,  which  has  been  already  occupied  by  the 
deliberations  of  the  Court,  renders  it  imperative  upon  me  to 
abridge  to  the  utmost  of  my  power,  the  notes  which  are  l3ring 
before  me ;  and  I  am  sure  that,  after  what  has  been  already 
stated,  the  parties  can  have  no  reason  to  regret  that  I  at  least 
should  refrain  from  taking  an  extended  view  of  the  argument, 
or  of  the  matters  which  it  has  been  our  duty  to  consider.  In- 
deed, were  I  to  go  at  much  length  into  the  case,  I  should  just  have 
to  repeat  what  has  been  already  gone  over,  and  that  in  a  manner 
much  less  satisfactory  and  more  imperfect  than  that  with  which 
the  subject  has  already  been  so  admirably  presented  to  their 
attention.  Without  preface,  therefore,  I  shall  proceed  to  state, 
in  the  first  place,  that  I-  entirely  concur  with  both  of  your  Lord- 
ships who  have  spoken,  in  being  of  opinion,  that  the  charge 
preferred  against  the  defender  by  his  Majesty's  Advocate,  of 
having,  at  this  stage  of  the  proceedings,  maintained  his  prelimi- 
nary  defence  against  the  title  of  the  pursuers,  merely  from  a 
desire  of  obtaining  delay  upon  frivolous,  vexatious,  and  incbm* 
petent  grounds,  is  utterly  and  entirely  unfounded.  This  branch 
of  the  case  was  specially  and  most  properly  reserved  by  the 
Lord  Ordinary  for  subsequent  determination ;  and  considering 
the  view  which  I  have  taken  of  the  case,  I  must  have  deemed 
the  advisers  of  the  defender  both  negligent  and  culpable  if  they 
had  refrained  from  bringing  this  subject  fully  before  your  Lord- 
ships. Having  no  donbt,  then,  (and  upon  the  same  grounds 
as  those  explained  by  your  Lordship,)  that  we  ate  required  to 
determine  upon  the  validity  of  the  pursuer's  title,  it  is  necessary, 
first  of  all,  to  examine  and  ascertain  who  the  pursuers  are,  and 
what  is  the  precise  nature  and  object  of  the  actions  before  us ; 
— and  this  part  of  the  case  may  be  disposed  of  in  a  single  sen- 
tence. Your  Lordships  are  aware  that  there  are  two  sum- 
monses before  us,  but  which  having  been  conjoined,  form  one 
action,  the  object  of  which  is  for  reducing  and  setting  aside, 
first  a  commission  granted  to  the  defender.  Lord  Dunglas,  of 
the  office  of  Chamberlain  of  Ettrick  Forest,  from  it  having 
been  ultra  vires  of  his  late  Majesty  to  bestow  it,  and  in  violation 
of  the  prerogative  of  the  present  King ;  and  secondbf^  of  a  com- 
mission of  deputy,  granted  in  favour  of  Captain  Cunningham 
by  the  other  defender.  This  action  bears  to  be  raised  at  the 
instance  of  "  the  Right  Honourable  Francis  Jeffi-ey,  our  Advo» 
cate,  for,  and  in  name  and  -behalf  of  us,  and  the  Commissioners 
of  our  Woods,  Forests,  Land-Revenues,  Works  and  Build- 
ings, in  terms  of  an  Act  passed  in  the  3d  and  4th  years  of  our 
reign,  cap.  69,  and  Acts  therein  recited, — pursuers,  to  whose 
great  hurt  and  prejudice,  as  acting  for  us  and  the  public,  in  virtue 
of  our  said  Acts,  the  warrants  were  granted,"  Uc,  Now,  my 
Lords,  had  I  considered  the  instance  here  set  forth  as  that  of 
two  pursuers,  viz.,/rs^,  his  Majesty's  Advocate,  acting  for  his 
Majesty's  interest;  and  secondly^  of  his  Majesty's  Advocate, 
acting  in  behidf  of  his  Majesty  and  the  Commissioners  of  Woods 
and  Forests,  I  should  have  had  very  great  difficulty  in  agreeing 
with  your  Lordship  and  Lord  Medwyn,  as  to  the  necessity  of 
his  Majesty's  Advocate  having  previously  obtained  a  special 
warrant  under  the  royal  sign-manual,  in  order  to  have  bestowed 
upon  his  Lordship  power  and  authority  to  have  instituted  this 
action  in  his  Majesty's  behalf.  In  other  words,  I  should  have 
had  great  doubt  of  our  power  in  that  case  to  have  dismissed  the 
present  action,  in  so  &r  as  it  was  at  the  instance  of  his  Majesty's 
Advocate  for  his  Majesty's  interest,  upon  the  ground  that  the 
same  had  been  raised  in  virtue  of  the  powers  conferred 
upon  him  by  bis  patent  of  appointment,  and  not  upon  a  special 
warrant  directly  issuing  from  the  royal  authority ;  and  to  this 
subject  for  consideration,  I  shall  advert  in  the  first  place.  Now, 
although  it  is  necessary  that  I  should  explain,  at  least  generally, 
the  reasons  upon  which  this  doubt  is  founded,  it  is  far  from  my 
intention  to  trouble  your  Lordships  with  any  historical  discus- 
sion, as  to  the  nature  and  powers  originally  inherent  in  the  office 
of  his  Majesty's  Advocate,  or  to  go  over  that  great  array  of 
authorities  so  ably,  clearly,  and  elaborately  detailed  in  the  judg« 


192 


REPORTS  OF  CASES  DECIDED 


[Deisember. 


ment  delivered  yesterday,  to  all  of  wliicli  I  have  paid  the  utmoit 
tittention,  but  which  have  not  had  the  effect  of  entirely  obviat- 
ing the  difficulties  which  I  have  found  to  be  opposed  to  my 
arriving  at  the  same  conclusion  upon  this  point  with  your  Lord- 
ship and  Lord  Medwyn.  In  short,  I  cannot  find  authority  for 
layiag  it  down,  that  the  office  of  Lord  Advocate  was  not  from 
the  earliest  times  one  of  the  highest  and  most  important  in  the 
state,  (which  seemed  to  be  doubted  by  my  learned  brother,) 
and  that  there  were  not  vested  in  him  power  of  maintaining  and 
defending  the  dvil  rights  of  the  Crown,  almost  as  broad  and 
extensive  as  those  which  he  possessed  of  prosecuting  for  his 
Majesty's  interest,  offences  of  all  kinds  and  descriptions  what- 
soever. It  would,  with  the  view  of  obtaining  just  views  upon 
this  part  of  the  subject,  be  to  little  purpose  to  search  into  the 
origin  of  the  office  oi  Lord  Advocate :  but  I  may  mention,  that 
Mackenzie  states,  that  in  point  of  rank,  he  was  found  to  have 
been  nearly  upoA  a  level  with  the  Lord  Chancellor :  that  he  was 
what  he  calls  cotuiliarius  natus,  that  is,  by  virtue  of  his  office  a 
Privy  Councillor,  which  was  not  the  case  with  others  of  the 
Officers  of  State.  Accordingly  they  are  expressly  enumerated 
in  the  different  commissions  of  Council,  which  the  Advocate  is 
not,  although  he  is  mentioned  as  having  been  present  at  all  the 
sederunts.  From  remote  antiquity,  therefore,  he  was  virtute 
officii,  a  confidential  and  responsible  adviser  of  the  Sovereign. 
In  that  respect  the  office  was  entirely  different  firom  that  of  the 
Attorney-General  in  England,  who  alwavs  has  been  only  a 
law-officer  of  the  Crown,  and  whose  advice,  before  it  can  be 
followed  by  the  King,  (and  for  which  no  responsibility 
whatever  attaches  to  the  Attorney-General  himself,)  must  be 
r  adopted  and  acted  upon  by  one  of  his  Majesty's  confidential 
servants,  who  himself  is  responsible  for  having  made  it  the  ground 
of  his  advice  to  the  Sovereign ;  whereas  the  Lord  Advocate  was 
not  merely  the  law-officer  of  the  Crown,  but  the  King's  adviser 
and  councillor  in  all  matters  in  which  the  advice  of  the  con- 
fidential servants  of  the  Crown  was  reciuired  to  be  given :  but 
more  especially,  in  those  acts  of  the  Government  more  imme- 
diately connected  with  his  own  department ;  and  in  this  respect 
he  seems  to  have  stood  precisely  in  the  same  sitiution  as  the 
Lord  Treasurer  or  Comptroller.  No  doubt,  his  rank,  with  re- 
lation to  the  other  Officers  of  State,  as  mentioned  by  Lord 
Medywn,  seems  to  have  varied  at  different  times;  but  the 
exact  state  of  the  precedency  which  this  officer  enjoyed,  can, 
%yith  great  deference,  afford  little  light  as  to  the  extent  of  his 
powers.  Indeed,  I  think  there  is  reason  for  supposing,  that 
the  rank  was  in  some  degree  dependent  upon  that  of  the  indi- 
viduals holding  at  the  time  the  other  appointments  of  the 
Officers  of  State.  Thus,  if  one  enjoying  high  hereditary  rank 
in  the  eountry  held  the  office  of  Lord  Treasurer,  or  Comp- 
troller, or  Lord  Register,  he  of  course  would  be  made  to  precede 
the  Lord  Advocate,  who  ranked  after  the  dignities  which  they 
enjoyed  personally,  independent  of  their  official  appointments. 
In  that  order  too,  their  names  would  be  entered  upon  the  rolls 
of  Parliament,  and  hence,  down  to  a  comparatively  recent 
period,  when  the  rank  of  the  Lord  Advocate  was  settled  to  be 
higher  than  that  of  the  Lord  Justice- Clerk,  his  position  will  be 
^und  constantly  varying  botlkin  the  rolls  of  Parliament  and  in 
the  Statutes  of  the  realm.  But  all  this  can  have  nothing  to  do 
with  the  extent  of  the  powers  of  that  officer,  of  which,  how- 
ever strange  it  may  appear,  little  is  to  be  found  in  any  of  our 
faistitutioiwl  writers  or  printed  books  of  record.  I  therefore  the 
more  regret  that  the  puties  have  not  fiivoured  us  by  searching 
the  more  ancient  records  for  the  terms  of  the  different  com- 
missions granted  to  those  individuals,  who  fit>m  time  to  time 
eiijoyed  the  office  of  Lord  Advocate  at  a  remote  period.  The 
oldest  that  is  given  us  in  these  pleadings,  is  that  of  Sir  David 
Dalrymple  in  1709,  which  places  the  powers  of  the  Lord  Ad- 
vocate, as  to  civil  and  criminal  cases,  exactly  on  the  same  foot- 
ing, and  confers  upon  him  all  the  powers  competent  to  our 
Advocate,  "  in  onmihus  actionibuB  ei  causiB  civiUbus  et  crt'mt- 
nalilnta  aliisque"  And  the  same  powers,  although  in  general 
yet  comprehensive  terms,  are  certainly  conferred  on  all  the  sub- 
Sequent  Lords  Advocate.  Now,  supposing  the  more  ancient 
patents  to  be  equally  broad  with  that  in  fiivour  of  Sir  David 
Dalrymple,  and  considering  that  the  Lord  Advocate  was  him- 


self the  confidential  adviser  of  the  Crown  in  all  matters  am- 
nected  with  the  discharge  of  the  duties  of  his  own  office,  it  would 
require,  in  my  opinion,  some  more  direct  authority  than  I  have 
yet  seen,  for  laying  down  as  clear  law,  that  the  Lord  Advocate 
had  not  the  powers  of  originating  actions  for  the  vindication  of 
his  Majesty's  civil  rights,  without  first  procuring,  founding 
on,  and  producing  a  warrant  under  the  royal  sign-manoaL  And 
I  should  hesitate  in  giving  that  effect  to  an  argument  dedueed 
firom  cases,  however  numerous,  in  'wbkh  warrants  of  that  de- 
scription may  have  been  occasionally  obtained  and  founded 
upon ;  because  I  think  the  use  of  warrants  in  sudi  cases,  may 
perhaps  be  explained  upon  other  grounds  than  that  of  an  in- 
herent incapacity  in  that  high  officer  of  the  Crown  to  proeeed 
without  them.  The  explanation  which  I  would  be  indined 
humbly  to  offer  of  the  use  of  special  warrants,  if  I  were  re- 
quired to  give  one,  would  be  this,  but  which,  under  the  present 
circumstances,  I  presume  to  offer  with  great  heaitatiim  and 
difficulty :  Your  Lordships  are  well  aware  oif  the  unsettled  state 
of  Scotland,  from  the  earliest  times  down  to  the  period  of  the 
Revolution, — of  the  numerous  Ikctums  into  whidi  its  arisco- 
cracy  was  divided,  and  of  the  jealousies  which  almost  conatantTy 
prevailed,  not  merely  between  these  fiictions,  but  between  the 
very  officers  of  the  Crown  by  which  the  Government  was  ad- 
ministered. In  this  way,  a  sense  of  personal  danger,  and  of  the 
prudence  of  exerting  their  utmost  endeavours  to  secive  their 
own  preservation,  must  necessarily  have  induced  those  confi- 
dential servants  of  the  Sovereign,  whatever  their  powers  might 
be,  to  take  as  little  responsibility  upon  themselves  imUmdttalbf  as 
tiiey  possibly  could,  and  to  follow  out  the  measures  which  were 
determined  on  under  the  joint  authority  of  the  Privy  Ccrancil, 
by  which  means  the  responsibility  o£  the  particular  officer, 
under  whose  authority  eadi  measure  was  to  be  carried  into  exe- 
cution, was  only  shared  with  his  other  colleagues.  By  adopting 
this  precaution,  there  was  avoided  the  risk  (rf*  giving  individual 
offence  to  the  persons  whose  rights  might  be  oompromlsed  by 
the  measures  resolved  on,  and  the  hanrd  of  any  one  servant 
of  the  Crown  being  either  marked  out  as  an  object  of  revenge, 
or  of  his  being  made  a  sacrifice  by  others  for  their  own  particu- 
lar security,  was  effectually  provided  against.  In  applying  this 
to  the  case  of  the  Lord  Advocate,  it  occurs,  that  wherever  he 
brought  a  suit,  either  civil  or  criminal,  for  his^Majeaty's  interest 
in  his  own  name,  he  necessarily  and  inevitably  took  the  whole 
responsibility  of  that  particular  act,  solely  and  exclusively  upon 
himself.  But,  when  a  warrant  issued  under  the  sign-miaiiual, 
giving  authority  for  any  particular  proceeding,  then  the  measorCy 
be  it  what  it  might,  became  the  act  of  the  Government^  for 
which  the  King's  Advocate  Mras  no  more  responsible  than  any 
other  of  the  King's  confidential  servants.  Accordingly,  I  find 
this  view  of  the  matter  strongly  confirmed,  by  a  fiict  wU^  was 
mentioned  yesterday  by  my  brother  Lord  Medwyn.  At  no  time 
was  it  ever  questioned  ,that  his  Majesty's  Advocate  poasaesed 
the  fiiU  power  of  raising  and  pursmng,  by  his  own  authority, 
and  without  any  special  warrant,  criminal  prosecutions  for  the 
banishment  of  offenders  of  all  kinds  and  descaiptions ;  yet  it  is 
an  unquestioned  fiict,  and  as  such  my  brother  stated  it,  that  at 
various  times,  more  particularly  during  the  seventeenth  century, 
and  under  the  reign  of  Charles  11.  and  James  VII.,  special  war- 
rants were  actuidly  applied  for  and  obtained,  authorising  his 
Majesty's  Advocate  to  prosecute  individuals  for  crimes  even 
before  the  Court  of  Justiciary.  In  particular,  such  warrants 
were  obtained  in  most  of  the  prosecutions  raised  against  the 
Covenanters,  and  a  variety  of  others.  Now,  in  all  these  eases 
the  powers  of  the  Lord  Advocate  were  ample,  and  the  use  of 
the  special  warrants  can  in  them,  I  apprehend,  only  be  explain- 
ed by  the  unwillingness  of  the  person  holding  the  office  at  the 
time,  to  incur  the  responsibility  of  the  individual  measure,  and 
from  the  very  natural  anxiety  which  the  nature  of  most  of  those 
proceedings,  and  the  state  of  public  feeling  at  the  time,  pro- 
duced, that  the  obloquy  might  be  shared  with  the  rest  of  the 
servants  of  the  Crown :  In  the  same  way,  I  suspect,  that  the 
introduction  of  the  case  of  special  warrants  in  dvu  causes  may 
be  accounted  for ;  and  I  regret  that  more  inquiry  has  not  been 
made  into,  and  light  thrown  upon  this  part  of  the  subject,  of 
which  I  have  no  doubt  it  is  very  susceptible.     Two  repotted 
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cases,  however,  have  been  referred  to  as  having  occurred  pre- 
vious to  the  Union,  in  which  our  predecessors  are  said  to  have 
held,  that  without  a  special  warrant,  the  Lord  Advocate  had  no 
right  to  pursue  in  vindication  of  the  dvil  rights  of  the  Crown. 
The  first  of  these  is  the  case  of  Southesk,  1680 ;  the  other  is 
that  of  the  King's  Advocate  against  Moncrieif,  decided  in  1693. 
As  to  the  first  of  these,  I  must  state  that  it  certainly  does 
not  sppear  tiiat  the  Lord  Advocate  was  in  any  way  a  party  to 
the  sxiit,  except  as  having  given  his  concourse  to  the  actions 
between  the  parties.     Certainly  he  was  neither  pursuer  nor 
defender;   wnd  although  the  report  bears,  "  that  the  Lords 
would  not  allow  the  Advocate  to  insist  on  the  King's  interest 
without  a  special  writ,"  that  point  does  not  appear  to  have  been 
raised  for  discussion,  and  the  judgment  could  only  have  had  re- 
ference to  the  right  of  his  Majesty's  Advocate  to  give  his  con- 
rourse  to  the  actions,  (and  that,  too,  apparently  to  both  parties, 
who  each  founded  upon  a  grant  from  the  Crown,)  without  a 
special  authority  from  the  King.     But  the  principles  which 
might  operate  in  such  a  question  are  quite  different  from  those 
wbich  must  regulate  cases  having  reference,  not  to  the  concourse 
of  his  Majesty's  Advocate,  but  to  cases  where  the  King's  own 
interest  is  immediately  and  necessarily  involved.    But,  besides. 
Lord  Medwyn  mentioned  that  this  was  a  case  which  was  decided 
when  his  Royal  Highness  the  Duke  of  York  and  Albany  Rafter- 
wards  James  VII.)  thought  fit  to  honour  the  Court  with  his  pre- 
sence, an  honour  which,  we  all  know,  was  seldom  or  never  con- 
ferred, except  when  some  undue  purpose  was  in  contemplation, 
andsomeactof  tyranny  and  oppression  meant  to  be  carried  through. 
The  very  ctrcurostanceof  the  Duke's  presence,  therefore,  would, 
in  truth,  lead  me  to  suspect  that  undue  means  were  resorted  to 
in  order  to  obtain  the  decision ;  and  it  would  be  something  more 
than  the  hare  announcement  of  a  proposition,  on  a  point  of  con- 
stitutional law  given  by  the  Court  under  such  superintendence, 
when  the  subject  was  not  argued,  nor  the  matter  particularly  in 
issue,  which  it  certainly  was  not,  that  would  induce  me  to  listen 
to  it  as  an  authority  to  be  held  as  conclusive.     With  respect  to 
the  other  case,  it  is  assuredly  more  directly  in  point.  But  even 
that  is  one  not  decided  in  the  ordinary  course  of  justice;  for  the 
leport  bears,  that  it  was  determined  in  presence  of  the  Lord 
Chancellor :  and  when  I  consider  the  principles  on  which  our 
ptedecessors  in  that  case  seem  to  have  proceeded,  I  cannot  join 
with  your  Lordship  in  conferring  upon  it  that  praise  to  which  you 
ha?e  just  said  you  thought  it  was  entitled.     On  the  contrary, 
the  views  of  the  Court,  as  I  find  them  explained  in  the  report, 
have  certainly  not  tended  to  exalt  my  opinion  either  of  the 
dignity  or  the  independence  exhibited  by  our  predecessors  on  that 
occasion.     It  seems  to  have  been  debated  among  the  Judges 
whether  a  special  reference  should  not  have  been  made  to  the 
Crown,  to  know  the  ground  on  which  his  Majesty  had  pro- 
ceed in  making  the  two  pretended  grants  then  under  discus- 
sion, and   the  proposal  was    only  overruled,   because  it  was 
deemed  wrong  to  trouble  the  King  with  points  of  law,  '*  and 
that  it  would  reflect  on  the  secretaries,  if  the  King  should  say 
that  one  or  both  were  impetrate  from  him,  without  making  him 
understand  the  state  of  the  case."     Now,  considering  that  this 
judgment  was  pronounced  only  five  years  after  the  Revolution,  I 
mu»t  pispect  that  our  predecessors  had  not  then  had  time  to 
shake  themselves  free  from  the  state  of  dependence  and  sub- 
serviency under  which  they  were  kept  during  the  arbitrary, 
tyrannical,  and  profligate  reigns  of  the  House  of  Stuart,  or  had 
got  their  minds  disencnmbered  of  that  fear  of  giving  oifence  to 
the  King  or  the  members  of  the  cabal,  by  which,  for  so  many 
years,  they  had  been  so  disgracefully  restrained.     But  these 
decinons,  in  whatever  light  they  may  be  considered,   are, 
I  think,  more  than  counterbalanced  by  the  fiu:t,   that  there 
is  no  form  of  summons  to  be  found  in  the  ancient  style- 
l^hs,  as  fiu-  as   I  know,  and  particularly,  there  are  none 
b  Dallas'  Collection  (which  was  not  given  to  the  world  till 
Mroe  years  after  the  decision  in  the  case  of  Moncriefi^,  in  which 
the  Lord  Advocate,  as  suing  for  his  Majesty's  interest  in  a 
cinl  process,  is  made  to  libel  on  a  special  warrant ;  and  I  can- 
not believe,  considering  the  great  and  acknowledged  accuracy 
of  that  author,  that  if  such  warrant  had,  in  all  civil  causes  in 
whidi  his  Majesty's  Advocate  pursued  for  the  King's  interest, 

SCOTTISH  JURIST. 


been  required  to  validate  the  proceeding,  it  would  not  have 
been  found  particularly  set  forth.  But  I  fairly  acknowledge, 
that  this  matter  may  be  considered  as  coming  now  for  our  con- 
sideration  under  different  circumstances  from  that  in  which  it 
was  presented  to  our  predecessors,  in  the  case  of  Moncrieif; 
and  if  the  numerous  cases  which  were  detailed  yesterday,  as 
having  occurred  since  the  Union,  in  which  special  warrants, 
under  the  sign-manual,  have  been  founded  upon  by -the  liord 
Advocate,  and  held  necessary  by  the  Court,  cannot  be  other- 
wise explained,  I  should,  after  all,  be  inclined  to  bold,  that  the 
safest  course  for  us  to  follow  now,  would  be  to  determine  that 
such  warrants  were  requisite  to  entitle  the  Lord  Advocate  to 
appear  for  the  Crown  in  a  civil  process.  I  believe  that  the 
King  has  occasionally  limited  the  powers  of  the  Lord  Advo- 
cate by  the  terms  of  the  commission  conferred  upon  him  ;  and 
it  is  very  possible  that  it  is  competent  for  the  Crown  to  do  so 
again ;  but  I  can  have  no  doubt  that,  by  a  long  train  of  prac- 
tice, and  a  series  rerum  judicatarum^  in  which  it  has  been  found 
that  particular  powers  are  not  vested  in  the  Lord  Advocate, 
such,  though  originally  inherent  in  his  office,  may  be  held  as  al" 
together  taken  away.  At  the  same  time,  I  would"speak  with 
hesitation  in  reference  to  those  cases,  because^  one  of  them, 
rested  on  by  Lord  Medwyn,  in  which  the  necessity  of  a  special 
warrant  to  authorise  the  appearance  of  the  Lord  Advocate, 
was  supposed  to  have  been  at  least  partially  settled,  has  been 
otherwise  explained ;  and  I  am  satisfied  that  nothing  can  be 
inferred  from  the  rights  of  prosecution  conferred  upon  his  Ma- 
jesty's Advocate  by  the  Statute  relative  to  the  forfeited  estates ; 
for  by  it,  in  truth,  the  Crown  was  divested  of  its  legal  rights 
in  favour  of  Commissioners,  and  therefore  it  was  necesmry  to 
confer  those  special  powers  upon  the  Lord  Advocate,  withotit 
which,  undoubtedly,  he  could  have  no  interest  to  appear  for  his 
Majesty's  interest.  I  therefore  am  desirous  of  giving  no  de- 
cided opinion  as  to  the  necessity  of  the  King's  Advocate  found- 
ing on  a  special  warrant,  until  I  shall  have  an  opportunity  of 
considering  the  matter  more  at  large  in  a  case  in  which  the 
point  shall  be  more  properly  before  us,  and  in  which  his  Lord- 
ship shall  appear  as  prosecutor  for  his  Majesty's  interest.  But 
I  can  have  no  doubt  upon  this  other  point,  that  if,  in  thisr  case, 
the  summons  should  be  held  to  be  so  drawn,  that,  according  to 
Lord  Medwyn's  opinion,  the  instance,  as  set  forth,  is  to  be  taken 
as  that  of  the  King's  Advocate  for  his  Majesty's  interest,  as 
well  as  for  the  Commissioners  of  Woods  and  Forests,  and  that 
a  special  warrant  was  requisite  for  authorising  his  Majesty's 
Advocate  to  appear  in  the  former  of  these  two  characters,  the 
subsequent  production  of  a  warrant,  with  the  view  of  validate 
ing  what  had  gone  before,  is  a  proceeding  utterly  and  entirely 
inept.  In  that  view  of  the  nuitter,  the  summons,  if  it  is  to  be 
taken  as  at  the  instance  of  his  Majesty's  Advocate  for  his  Ma- 
jesty's interest,  must  be  held  to  have  been  from  the  beginning 
void  and  null,  and  by  no  subsequent  proceeding  on  the  part  of 
the  Crown  could  that  original  nullity  be  cured.  I  cannot, 
however,  allude  to  this  warrant,  without  observing  on  the  sin- 
gular terms  in  which  it  was  drawn.  The  King  is  made  to  de- 
clare his  royal  will  and  pleasure,  and  **  does  hereby  ratify  and 
confirm  the  whole  proceedings  in  the  said  action  prior  to  thfe 
date  thereof;"  and  thereafter  follows  the  authority  to  the  Lord 
Advocate,  to  carry  on  such  action  or  actions  as  may  be  neces- 
sary for  setting  the  right  of  the  defenders  aside.  Now,  I  deny 
that  the  King  had  any  right  or  power  to  ratify  and  confirm  one 
of  those  proceedings,  and  the  terms  employed  with  that  view 
bring  the  document  in  question  as  nearly  as  can  well  be  imagined 
to  the  style  and  nature  of  those  letters  and  warrants  which 
were  condemned  in  the  daim  of  right,  when  James  VII.  for- 
feited the  Crown ;  and  my  learned  friend,  the  Lord  Advocate, 
will  find,  that  in  that  very  case  of  MoncriefiT,  which  was  men- 
tioned, that  when  it  was  proposed,  *'  that  the  King's  Advocate 
might  apply  to  see  if  his  Majesty  would  give  him  a  warrant  to 
quarrel  Reidy's  right,  the  plurality  of  the  Lords  thought  it  of 
dangerous  exan>ple,  and  infringing  on  the  daim  of  right,  to  stop 
justice  either  by  letters  to  or  for  from  the  Session." 

(The  Lord  Advocate  here  rose  to  explain,  that  the  letter 
only  confirmed  and  ratified  the  acts  of  the  Advocate,  in  regard 
to  the  relation  between  him  and  the  Crown.) 

Vol.  IX^No.  XIIL 


194 


B£POKTS  OF  CASES  BECZDED 


[December 


u 


Lord  MMowbank  (m  contki— ce.)  I  rather  tliiak  my 
friend  fbe  Lord  Advocatt  is  mistaken,  for  the  warrant  in  the 
first  place  contains  a.  direct  ratification  of  all  that  had  been  pre- 
viously done,  aoid'tt  ia^after  diat  ratification  that  it  is  naade  to 
apply  to  the  proceednijErs  of  his  Majesty's  Advocate;  but  it  is 
•f  little  tmportanee,  for  it  is  impossible  to  suppose,  and  I  cer- 
tainly do  iiot^  that  may  thing  improper  was  intended  to  be  dome 
by  the  proeeediog  in  question.  I  am  however  ef  opinion,  that 
we  htfve  no  op|MM'tnmty  here,  «f  promwncing  any  judgment  « 
to  the  neeeaaity  of  a  special  warrant  in  this  case,  or  of  the  ef- 
feet  of  that  warrant  which  has  been  granted ;  for  I  am  very 
elearly  of  your  Lordship's  opinion,  and  upon  the  groimds  which 
you  have  so  fully  explaiaed,  that  there  ishepe  only  one  instance 
set  forth  in  the  sanraions, — that  of  the  Lord  Advocate  in  behalf 
•f  his  'Majesty,  as  having  an  interest  in  the  rights  conveyed  to 
his  Commissioners  of  Woods. and  Forests, — and  I  agree  also 
with  your  Lordship,  that  it  was  only  intended,  when  the  action 
was  raised,  that  his  Lordship  should  appear  as  pursuer  in  that, 
and  in  no  other  character.  I  shall  not  repeat  what  has  been 
stated  by  your  Lordship  upon  this  point  (and  in  which  I  en- 
tirely  concur),  but  I  shall  add,  that  I  have  no  dombt,  diat  had 
it  been  intended  by  the  Lord  Advocate,  that  his  interest  should 
have  been  used  for  the  interest  of  the  King,  as  separate  from 
the  rights  of  the  Commissioners  of  Woods  and  Forests,  and  for 
the  rights  which  -his  Majesty  enjoyed  jure  coroiut,  he  would 
have  adopted  that  style  and  form  whidi  he  follows  every  day 
in  the  criminal  court, — which  has  been  invariably  pursued 
by  his  predecessors  in  all  civil  actions,  when  they  were  pur- 
suers for  the  King, — and  which  is  to  be  found  in  the  books 
of  styles  from  the  earliest  times  (including  Dallas),  down  to 
the  present  day.  That  form,  your  Lordships  are  aware, 
was  one  which  oould  have  called  the  defenders  (even  if  both 
pursuers  were  to  be  included  in  one  action)  to  answer  at 
the  instance  of  "  our  trusty  and  well  beloved  Francis  Jeffrey, 
our  Advocate  for  our  interest,  and  of  the  said  Francis  Jeffrey 
in  behalf  of  us,  and  of  the  Commissioners,  &c.  in  terms  of  an* 
Act,"  &c,  **  and  to  our,  and  to  whose  great  hurt,  and  prejudice, 
as  acting  for  us  in  virtue  of  the  aaid  Acts,"  &c.  This  is  the 
nature  of  the  style  which  has  been  uniformly  foUowed,  without 
any  exception,  from  the  earliest  times.  It  is  the  style  given  in 
Dallas,  and  I  cannot  believe  that  there  was  any  intention  what- 
Boever  to  alter  or  to  change  it  upon  the  occasion.  .We  have, 
however,  all  heard  of  the  great  powers  of  his  Majesty's  Advo- 
cate, many  moie  than  there  is  any  authority  for,  many  which  I 
do  notheUsve  to  exist,  and  many  which  J  am  sure,  my  Bight 
-Honourable  Friend  will  never  think  of  exerting.  But  there  is 
one  power  which  most  assuredly  the  Lord  Advocate  does  not 
possess.  He  has  no  power  to  alter  the  forms  of  prooeediogs  in 
this  Court,  established  either  by  special  enactment,  or  by  a 
course  of  practice  followed  for  centuries ;  and  were  I  not  satis- 
^d  that  the  form  which  has  been  adopted,  is  one  applying 
solely  to'the  oaae  of  the  Lord  Advocate,  suii^in  behalf  of  the 
Commissioners  of 'Woods  and  Forests,  I  would  have  been 
•against  sustaining  liis  instance  for  the  interest  of  ^e  King, 
merely  because  it  was  set  forHi  in  a  new  and  unprec^ented 
form.  I  would  only  observe  farther  upon  this  point,  which  I 
lio  not  -think  your  Lordship  adverted  to,  that  the  meaning  as 
to  who  are  the  partios  forming  the  instance  in  this  action,  is 
explained  by  the  words  following  the  annunciation  of  the  name 
Af  the  Lord  Advocate,  and  for  whom  he  pursues.  These  words 
are,  "  pursuens,  to  whose  ^eat  hurt  and  prejudice,  as  acting 
for  us  and  the  public,  in  virtue  of  the  said  Acts."  Now,  to  say 
nothing  of  the  want  of  the  words  ''for  our  interest,"  which  are 
here  omitted,  there  is  here  an  express  limitation  of  the  term 
pursuers,  to  those  who  had  rights  conferred  upon  them  by  the 
Act  of  the  3d  and  4th  of  his  present  Majesty — a  limitation  to- 
tally inconsistent  and  incompatible  with  the  suit  having  been 
raised  by  his  Majesty's  Advocate  for  his  Migesty's  interest,  as 
connected  with  the  higb  and  patrimonial  rights  of  the  Crown. 
But  this  part  of  the  case  does  not  rest  heie.  Both  your  Lord- 
ships have  referred  to  the  case  of  Campbell,  one  which  I  con- 
cur in  thinking  is  most  material  in  the  present.  That,  it  will  be 
attended  to,  was  one  of- the  first  cases  brought  afrer  the  acces- 
sion of  the  King.    Jt  originated  under  aewioid  special  Isgisk- 


tive  cnactBBents,  by  which  particular  boards  wrrr  authorinod  to 
litigate  through  the  means  of  the  Lord  Advocate.  Upon  that 
occasion,  thmfore,  it  was  incumbent  upon  ^  law  officers  in 
Scotland  to  consider  well  the  fenn  of  die  writs  nader  which 
said  actions  were  subsequently  to  he  raised :  and  it  cannot  be 
doubted  that  much  pains  were  taken  to  render  it  perfect.  Ac- 
coffdiBgly,  for  the  purpose  which  was  then  in  view*  namely,  to 
set  forth  the  instance  of  the  Lard  Advocate,  as  aaing  in.heiialf 
of  the  public  boards,  then  suppoacd  to  be  vetted  with  thoee 
rights  fwf  the  Crown  imrolwed  in  the  matter  at  isaoe,  I  think 
the  form  adopted  was  aaffiaently  ^orcect.  But  the  natter  to 
be  considered  is,  whether  the  parties,  his  Majesty's  Advocate, 
nnder  whose  advice  the  summons  was  framed,  or  the  defonder^ 
or  the  counsel  at  the  bar,  or  your  Lordships,  ever  for  one  ano- 
ntent  imagined  that  in  that  summons  was  comprehended  not 
only  the  instance  of  the  Lord  Advocate  for  Uie  Lords  of  the 
Treasury  (and  afterwards  for  the  Woods  and  Forests),  hut 
aiao  the  instance  of  his  Majesty's  Advocate  for  his  Majesty's 
hiterest.  Now,  upon  this  point,  the  r«;port  of  the  case  is  per- 
fectly decisive,  for  it  is  made  to  conclude  with  the  ohservatioa 
of  the  Dean  of  Faculty,  to  the  efiect.that  he  ciiaved  expenses, 
becatise  the  case  was  with  a  bOard.  "  If  his  M^esty  had  been 
a  party,"  he  is  made  toodd,  **  then  I  could  not  have  aaiEed  ex- 
penses i"  and  this  observation  was  not  only  not  oonttadictod  by 
the  pursuer,  but  not  observed  upon  by  the^  bench.  On  the  con- 
trary, it  was  acquiesced  in  uprni  all  sides,  as  an  obaervatioB 
justly  and  properly  opplied  to  the  case.  I  eertainlgr  do  not 
know  if  his  Blajesty's  Advocate  was-  himself  present  when  these 
proceedii^  took  place,  but  the  Solicitor-General  aodoubtedly 
was ;  and  if  he  had  not  kaown  that  it  was  a  suit  raised  at  the 
instance  of  his  Maiesty'a  Advoeate,  as  pursuiog  €or  the  Com- 
misrioners  of  Woods  and  Forests,  and  altogether  exduaive  of 
Aat  of  representing  the  interest  of  the  Crown,  diere  can  be  no 
doubt  that  he  would  not  have  sufiered  the  remark  of  the  Dean 
of  Faculty  to  have  escaped  his  animadversion,,  or  your  Lord- 
ships to  have  decided  upon  the  ground  that  the  Crown  was  not 
a  party,  when  he  himself  knew  and  believed  it  to  he  other- 
wise. Now,  the  summonfi  in  that  case  is  in  the  precise  form 
and  terms  of  the  summons  in  the  present ;  and  when,  on  the 
one  hand,  your  Lordships  have  an  old  and  inveterate  form  of 
summons  when  the  King's  Advocate  pursues  for  his  Majesty's 
interest,  not  foUowed,  but  abandoned,  and  another  form,  under 
new  enactments,  drawn  up  with  a  view  to  the  CQoatitutian  of 
an  instance,  under  which  his  Majesty's  Advocate  has  been 
held  to  pursue,  not  for  his  Mi^esty's  interest,  but  for  the  Com- 
missioners of  Woods  and  Forests,  it  woudd  be  a  most  ex- 
traordinary proceeding  to  hold  that  the  latter  form  wa9  to  be  so 
interpreted  now,  as  to  indude  the  former,  as  well  as  the  iostanee 
to  which  alone  it  had  been  determined  to  refer.  I  odd  very 
clear,  therefore,  for  rtrjeeting  the  present  as  a  summons  caiaed 
at  the  instance  of  his  Majesty's  Advocate  for  his  Mi^eaty'a  in- 
terest ;  and  it  would  now:ha«e  been  incumbent  upon  me,  had 
your  Lordship  not  gone  so  fully  into  this  part  of  the  .case,  to 
have  shown  the  grounds  upon  which  I  have  arrived  at  the  oon- 
clusion,  that  the  Lord  Advocate,  as  pursuing  on  hdhalf  of  hia 
Majesty,  as  represented  by  the  CommissioDers  of  Woods  and 
Forests,  has  no  title  to  pursue  this  action.  Bat,  sohacribing 
to  every  thing  stated  by  your  Lordship  ippon  this  part  of  the 
case,  I  shall  confine  myself  to  a  very  few  general  observationa 
regarding  it,  .And,  first,  in  my  humUe  opinion,  it  is  plain 
that,  down  to  the  accession  of  the  present  Kiog,  die  patrimonial 
right  of  the  Monarch  to  these  revenues  was  eontinued  in  the 
same  situation  as  they  were  held  by  James  the  Sixth  and  hia 
descendants,  including  King  William  and  Queen  Mary,  and 
Queen  Anne,  as  well  as  the  first  Princes  of  the  House  of  Hano- 
ver. At  the  accession  of  none  of  those  monarcbs  was  there 
any  abandonment  of  these  rights,  either  express  or  ii 
Each  King  just  succeeded,  jiure  cor<ma,  to  his  pred( 
former  -Kings  of  Scotland  had  done  from  the  earlieat  times; 
and  although,  in  some  of  the  more  recent  instances,  statHtesare 
no  doubt  to  be  found,  in  which  mention  is  made  (^  die  reve- 
nues being  reserved  "  for  the  life"  of  the  monardi,  there  is  not 
a  syllable  to  be  found  firom  which  it  can,  be  inferred  that  that 
Jifefinterest  was  neither  made,  or  intended  to  be  ioifde,.«t  all  dif^ 
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ferent  from  the  interest  eerjofcA  1^  thoee  -miiBarcbs  who  pos- 
sessed them  in  the  fuUest  u^  qpost  ample  maimer.    But,  at  the 
commeDcement  of  the  present  reign,  a  great  change  was  certain- 
ly made  in  relation  to  the  hereditary  revenue  of  the  Crown  in 
this  country.     His  Majesty  then  Abandoned  to  the  disposal  of 
Parliaiaeat  those  revenves,  and  the  -  first  filatnte  passed  «ft«r 
tbat  event  upon  this  lul^t,  «iithonsed  jt-tomaference  of  the 
powers  vrhldi  had. been  possessed,  with  jreference  to  these,  re- 
venues, by  the  •Court  of  Ex^equier  to  the  Commissiooers  of 
Woods  and.  Forests.    But  the  o«ly  right  in  the  Court  of  Ex- 
diequer  was  that  of  advising  his  'Mojesty  respecting  the  dis- 
poflsl  and  collection  of  Uiat  Deveniie,-.^that  Court  having  come 
into  tbe  place,  «nd  being  vested  with  many  of  the  powers  of 
the  Lord  .Higii  Treasiic^r  of  ^f^ttod.     Acoordiogly,  the  .9ery 
grant  in  &vottr  pf  the  noble  defender,,  hears  tohave  been  made 
by  and  with  the  advice  "of -Jbe  Itiond  Chief  :Baren,  and  others 
the  Barons  of  his  Ms^esty's  <;!swrt  #f  .Eixcheqtier."    Henee  it 
is  1^0,  that  the  Barons  had.no  ptnma  «tea</i  for  atiing  out 
any  process  in.  behalf  of  the  King ;  and,  therefore,  nothing  can 
be  founded  on  the  Statute  just  referred  to  us  couveying  any 
corTesp<»ding  right  to  the  Commissioners  of  Woods  and  Forests, 
and  the  I^ord  Advocate  suing  an  their  beh^.     We  come, 
thaefore,  to  consider  the.  effects  of  ^  Statutes  of  the  3d  and 
4th  of  his  present  Migesty,  as  well  as  the  enactments  of  10th 
Geo.  IV.  cap.  J50,  which  were  therein  embodiied,  sod  which  I 
shall  content  myself  with  saying,  were  most  clearly  limited  to 
matters  connected  with  the  maoagem.ent  of  the  revenue,  «nd 
conferred  upon  them  no  powers  to  remove  officers  of  a  con^ 
dition  diflerent  from  those  whom  they  were  thereby  authorised 
toappoiot.     On  the  contrary,  *I«m4liileor  that,  by  the  clauses 
to  which  your  Londship  refer^d,  all  poroertof  «faallengiBg  «p^ 
poiatments  of  ^  higher  natuive,  ;such  as  that  oow  in  qu!Qsti<%9, 
were  spedaUy  <and  .distinctly  reserved  -from  the  powers  con^ 
ferred  upon  the   Commissioners ;   and,  therefore^  I  have  no 
doubt  that  the  Commissioners  of  Woods  and  Forests^  and  the 
liOrd  Advocate  suing  for  them,   as  acting  in  behalf  df  the 
Crown,  has  no  right  io  insist  in  the  present  action.     Indeliver- 
iag  this  judgement,  I  beg  leave  to  add,  that,  althouj^  I  thiulc 
his  M^ssty's  Advocate  has  in  this  ease  Cedlen  into  two  errors : 
Utt  In  thinkings  that  this  action  of  reduction  was  competent  at 
the  suit  of  the  Commissioners  of  Woods  and  Forests,  and  of 
himself  acting  in  their  behalf;  and,  2dly,  In  thinking  that  an 
action,  first  raised  by  these  Commissioners  in  his  name,  could 
be  divided  into  ,an  action  brought  by  him  -for  the  interest  of  the 
Crown,  and  into  another  as  brought  in  his.  name  £sr  the  inter- 
est of  the  King  .and  of  the  Cwwiwioperg  of  Woods  aud 
Forests,  I  entertain  no  doubt,  that  if  it  was  ultra  vires  of  the 
Crown  to  grant  the  present  commission,  there  can  be  no  diffi- 
culty in  finding  a  form  of  action  by  which  it  maybe  competent- 
ly reduced  and  set  aside;  and  if  the  advisers  of  the  Crown 
iball  think  fit  to  bring  the  fnatter  again  before  us,  they  will  find 
all  those  dUficnlties  they  have  hitherto  had  to  enoounter  easily 
removed,  simply  by  adoptiiig  those  forms  of  .action  which,  their 
predecessors  have  in  fbrmer  icases.fqllowed  out  without /objec- 
tion or  difficulty.  .  But  if  that  course  should  .be  followed,  I 
trust  I  may  be  jjlowed  to  expreaa  a. hope,  that  they  will  afford 
tti  some  ^rther  information  on  points  on  which  very  little  light 
has  been  thrown  in  the  present  discussions ;  -and,  in  particular, 
I  would  veuture  to  recommend,  that  a  search  should  he  made 
through.^  Beco^  of  the  Great  Seal,  in  order  toasoertion  ^ichat 
bis  b^  ibe  naturciand  oj^tent  of  the  rightaexerosed  with  reapeot 
to  the  other  hereditary^  as  well  as  wliat  are  termed  the  annexed 
revenues  of  the  Crown  of  S(;otland.     I  have  great  reason  to 
believe,  that  great  light  on  the  main  subject  more  immediately 
in  question  wiH  be  there  obtained,  as  there  can  be -no  doubt 
that  lew  yoais  have  elapsed  siuoe.  the  Revolution,  without aone 
part  of  that  vevenue  hayiqgheoi  dealt rnvith  l^  the  jGcown,  and 
grsQts  of  it  conferred,  either  to :  one  extent  or  anotUer, .  by  ;Uie 
<^fierent  mooarchs  who*  during  that  pesipd,  have  .exercised  the 
rights  of  the  Crown.     At  present  I  aro^  on  the^different^grou^ds 
to  which  I  have  referred,  for  sustaining  the  objectio»to  the  Jtitle 
sf  the  Lord  Advocate,  as  pursuing  tfor  the  'Goromissioneps  <^ 
Woods  and  Forests,  and -findhig  that,«s  with  reapeet^o  the 
I'or^  AdTjMtt^  etevn  :to^'iMld«B#4»Hrsutrf9r  his  MeitHy's 


intetest,  the  same  has  not  been  set  fordi  ki  such  tenM  «a  4o 
authorise  ymu  Lordships  to  entertain  him  as  a  pursuflrin  that 
eharaeter. 

JLord  Glenlee  said,  that  on  the  whole  &cts  of  tjbe  ca^,  h^ 
concurred  with  their  Lordships, — that  it  was  a  case  merely  ^ 
the  instance  of  the  Commissioners  of  Woods  and  Forests,  and 
there  was  consequently  a  want  of  title  to  pursue  a  reduction. 
There  was  not  a  suffioeqt  title  in  the  Commissioners,  -nor  was 
it  ever  intended  to  give  any  auch  title.  He  was  disposed  also 
to  9g^&e  in  the  view  taken  by  their  Jiordships,  aud  say,  <hat  the 
sign-manual  was  necessary. 

The  Coturt  fironounoed  the  foUowtng  interloeulcv : ' 

**  The  Lords  having  resumed  consideration  of  tiiis-process^ 
with  the  cases  for  the  parties,  and  heard  coun9^-  thereon,  Bua- 
tain  the  objection  to  the  title  of  the  pursuers  to  insist  .in  ibfiso 
actions :  Dismiss  .the  s^me  accordingly,  and  ^cem :  Find  the 
Commissioners  of  Wooids  and  Forests  Uable  to  the  defenders  in 
the  expenses  of  process:  Allow  the  accounts  to  be  given  ip, 
and  th^rea^er  remit  to  the  auditor  to  tax  the  samejmd  .to  re- 
port." 

JLords  Ordmary,  Jeffrey,  Cockbum. — Act,  Lord  Advocate 
(Murriay),  Solidtor-Genend  (Cuninghame),  Rutherfurd,  Mait- 
Jaod  ;  Roderick  Idaekencie,  W.S.,  Ag&iL-^AU,  Deap  of  Fa^ 
culty  (Hope),  Adam  Anderson ;  Gibson  <&  Home»  W.S.,  A^fmtf. 


Sbqond  Divi8ion...^(J.D.M.) 

No.  1  13-^National  Bank  of  Scotlanp,  P^U^im^t 
V,  Thomas  Johkstoke,  Re^paadent. 

Bankruptcy — ^Sequestintioa— Diligence-*i-PuUic  Reesed. 

Letters  of  hcuming  having  been  issued  agaioat  the 
respondent  in  1834,  and  a  charge  given,  followed  by 
denuncifition,  the  letters  and  executions  having  been 
at  that  time  duly  recorded,  and  a  second  charge  having 
been  given  in  1 836,  on  the  same  horning,  and  the  charge 
imd  denunciation  having  been  duly  registered,  but  not 
the  letters,  reference  being  merely  made  to  them  in  the 
execution, — an  application  for  sequestration  at  the  in- 
stance of  the  petitioner,  the  creditor,  was  opposed,  on 
the  ground  that  the  evidence  of  bankruptcy  waaobjec* 
tionable,  the  'letters  wanting  a  second  certificate  of 
registration  in  1836.  The  Court  (I7th  December) 
repelled  the  objection,  and  awarded. sequestration. 

Aet.  More;  Goldie  and  Ponton,  W.S.,  Agents — Ait,  Dean 
•f  Faculty  (Hope),  E.  Gordon ;  Roy  aud  Wood,  W.S.,  AgetUs. 

2Sth  December  1 836. 
J  OAT  Caose Second  Division (J.D.M-) 

Ko.  J  14«.r^OHN  AiTCHESON,  PuTsuer^  V.  AjJEXJOXSmtL 

Patbick,  Defender. 

Proof— Witness— Competency — Diligence — Messenger's  'Exe- 
cution— Sist — In  an  actum  of  reduction  of  on  execution  of 
sist,  the  compeiaaey  of  the  messenger  who  had  signed  the  eset- 
.CMCtoa,  as  a  witaess  fsr  the  pursuer,  sustained:  .taid,  2(f, 
Held  not  a  sufficient  obfection  to  the  admissibility  of  a  witness, 
that  he  had  been  convicted  of  forgery. 

The  deftader,  in  Jwe  1833,  presented  a  billdf  ^mis- 
ponsion  of  a^ha^^^honi^ing  glveai^y  the  pursiutr.  \No 
appeavanoe^was  made^Dtie  pon(uer--4i^e.biil  wfis^Mies- 
ed — the  letters  expede, — and  decree  of  suspension  pro* 
nounced,  finding  the  j>i;irsu.er  liable  in  expenses.  The 
pursuer  brought  a  suspension  of  a  charge  given  hgn  for 
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expenses,  on  the  ground  that  the  eist  on  the  original 
biU  was  not  legally  intimated,  the  intimation  not  hay- 
ing been  made  by  a  notary  or  messenger,  but  haying 
been  sent  under  an  eny elope  through  the  Post- Office. 
The  bill  was,  moreover,  prematurely  passed,  reckon- 
ing from  the  date  at  which  the  intimation  by  post 
was  received.  It  was  therefore  pleaded,  that  the  pur- 
suer was  never  competently  brought  into  Court.  A 
regular  execution  had  been  returned  to  the  Bill-Cham- 
ber, signed  by  <<  William  Dinning,"  messenger-at-arms. 
A  process  of  reduction  was  also  brought  by  the  pur- 
suer of  the'  proceedings.  Thereafter,  the  following 
issues  were  adjusted  for  trial : 

"  It  hehg  admitted  that,  in  the  month  of  June  1633,  the  de- 
fender presented  a  bill  of  suspension  cif  a  charge  given  by  the 
pursuer  on  a  bill  of  exchange,  and  that  in  the  suspension  a  sist 
was  granted  on  the  1 1th,  and  the  bill  passed  on  the  28th  day 
of  the  said  month :  It  being  also  admitted  that,  on  the  22d  day 
of  January.  1834,  decree  in  absence  was  pronounced,  suspending 
the  letters  nmpliciter,  and  finding  the  pursuer  liable  in  expenses, 
amounting  to  £26 : 

"1.  Whether  the  said  sist  was  not  duly  and  regularly  ind- 
mated  by  the  messenger  ? 

"2.  Whether  the  said  bill  of  suspension  was  not  duly  and 
regularly  passed  ? 

"  3.  Whether  the  letters  of  suspension  following  on  the  pass- 
ing of  the  said  bill  were  not  duly  and  regularly  executed  ?" 

At  the  trial,  the  pursuer  produced  a  woman  of  the 
name  of  McAllister,  who  stated  that  she  had  resided  with 
WiUiam  Dinning  the  messenger,  who  returned  the  exe- 
cution of  intimation  of  the  sist,  and  that  she  had  direct- 
ed, in  her  hand-writing,  the  envelope  produced,  and 
which  contained  a  paper  resembling  the  short  copy  in 
process.  This  was  done  on  instructions  from  Dinning. 
She  spoke  to  other  circumstances  connected  with  put- 
ting the  letter  into  the  Post- Office. 

Dinning,  the  messenger,  having  been  called,  it  was 
stated  as  an  objection  to  his  competency  as  a  witness, 
that  he  had  been  convicted  of  forgery:  to  which  it 
was  answered,  that  he  had  suffered  the  punishment  ad- 
judged, in  terms  of  the  Statute,  1  Will.  IV.  cap.  37, — 
and  the  objection  was  repelled,  and  his  testimony 
otherwise  held  admissible.  He  stated  that  he  did  not 
execute  the  sist  in  terms  of  the  execution, — ^that  he 
never  was  at  the  residence  of  the  pursuer, — that  the 
copy  sist  was  transmitted  by  post.  He  admitted  he 
had  signed  the  execution  of  intimation  shown  him. 

The  deposition  of  another  witness,  who  signed  the 
execution,  had  been  taken  in  July  1835,  to  lie  in  re- 
teniis,  on  certificates  of  bad  health.  Since  that  time  he 
had  disappeared,  and  could  not  be  found  to  be  pro^ 
duced  in  the  witness-box.  His  deposition  was  not  al- 
lowed to  be  read.  The  name  of  '*  James  Ewing,  wit- 
ness,"*  was  adhibited  to  the  execution.  No  such  per- 
son was  known  as  a  concurrent  in  or  about  Glasgow, 
and  evidence  to  that  effect  was  brought. 

The  defender  founded  on  the  evidence  of  the  writ- 
ten execution,  and  on  the  questionable  character  of  the 
testimony  of  Dinning  and  McAllister. 

The  jury  returned  a  verdict  for  the  defender. 

•Cotn$ei  for  ptarnter,  D.  M'NeiU  and  R.  Henderson;  D. 
Fisher,  S.S.C.,  Aaent — For  dtfender,  Pi|t.  Robertson  and 
John  Wilwn;  William  Mercer,  W.S.,  Agent [J.D.M.] 


30<A  and  3\si  Ihcember  1836. 
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Jury  Cause Second  Division (J.D.M.) 

No.  115. — William  Dempster,  Pursuer^  v.  Wu#- 
LiAM  Potts,  Defender^ — JEt  i  contra. 

Factor  Loco  Tutoris — Biinor—^Honiologtion — 1.  Tkt  fmikgr 
of  a  pupil  being  appointed  fasior  loco  tutoris /or  hie  son,  and 
ae  each  having  entered  into  the  perunud  poeeeaekm  of  hu 
heritable  property,  having  borrowed  certain  smu  whkh  he 
etated  were  for  behoof  of  the  papil,  bat  without  receiving  the 
authority  of  the  Court,  or  aheioing  that  a  loan  wa9  neceeaarg — 
Held  that  the  pupil  or  Ait  eetate  woe  not  liable  m  pagatent. 
2.  Four  heritable  bonds  and  a  bill  granted  hg  a  minor,  at  the 
reepective  age*  offifteen^  sixteen,  seventeen,  eighteen  and  mne- 
teen,  not  engaged  in  ang  trade  or  profession,  with  consent  qf 
his  father  as  administrator-'in'law,  reduced  on  the  head  of  Mi- 
nority and  lesion — the  lender  not  having  proved  the  smms  to 
have  been  in  rem  versum  of  the  minor,  except  to  the  extent 
of  a  sum  which  was  admitted.  3.  A  letter  written  bg  the  ait- 
nor  three  months  after  majority,  to  the  creditor,  requesting 
an  additUmal  loan,  and  stating  that  either  a  new  bond  would 
be  granted  fbr  it,  or  one  bend  for  this  and  other  sums  pre- 
viousfy  lent,  provided  certain  expenses  were  given  up  ,*  and  an 
answer  being  returned,  refusing  to  accede  to  the  offer — HeU 
not  to  amount  to  homologation  of  the  loans  transacted  during 
minority. 

This  was  an  action  of  reduction-improbation  on  the 
head  of  minority,  fraud  and  lesion,  at  the  instance  of 
the  pursuer,  William  Dempster  of  Mossendgreen, 
against  William  Potts,  wine  and  spirit  merchant  in 
Edinburgh,  to  which  was  conjoined  an  ordinary  action 
at  the  instance  of  Potts  agidnst  Dempster,  for  payment 
of  a  bill  for  £60. 

In  1816,  the  pursuer's  grandfather  died,  leaving  a 
disposition  and  settlement  of  his  whole  property,  hm- 
table  and  moveable,  including  the  farm  of  Mossend- 
green,  in  favour  of  the  pursuer,  who  was  then  be- 
tween three  and  four  years  of  age.  This  deed  con- 
tained a  nomination  of  executors,  and  also  of  tutors 
and  curators  to  the  pursuer,  none  of  whom  accepted 
except  one,  the  pursuer's  aunt,  who  managed  the  a&irs 
of  the  pupil  for  about  a  year.  The  personal  property 
realised  by  her  amounted  to  about  £700,  and  out  of 
this  sum  she  discharged  the  debts  due  by  the  testator, 
and  paid  off  the  legacies  to  his  other  children.  In 
1817,  the  pursuer's  father,  Lawrence  Dempster,  was 
appointed  factor  loco  tutoris  by  the  Court,  in  whidi 
character  he  discharged  the  pursuer's  aunt  of  her  in- 
tromissions, and  received  a  balance  of  £24  from  her, 
as  due  to  the  pupil.  Upon  his  appointment  as  factor, 
the  pursuer's  father  entered  into,  and  continued  the 
personal  possession  of  the  farm  of  Mossendgreen, 
down  to  1832,  when  it  was  let  to  a  tenant.  The  fac- 
tor lodged  four  sets  of  accounts  of  his  intromissions 
with  the  pursuer's  estate,  viz.  (1.)  from  the  date  of  his 
appointment  to  Whitsunday  1818:  (2.)  From  Whitsun- 
day 1818  to  Whitsunday  1819:  (3.)  From  Whitsun- 
day 1819  to  Whitsunday  1823:  (4.)  From  Whitsunday 
1 823  to  Martinmas  1 826.  From  those  accounts  the  fac- 
tor appeared  to  have  borrowed  various  sums  of  money, 
which  he  stated  to  be  for  the  pupil's  behoof,  but  with- 
out having  received  the  authority  of  the  Court*  for  so 
doing,  whilst  it  could  not  be  shown  that  the  pupil's 
affidrs  required  such  sums  to  be  borrowed. 

After  the  factory  expired,  by  the  pursuer  arriving  at 
fourteen  years  of  age,  in  August  1826,  the  &dier  con- 
tinued the  same  management  and  possession  as  for- 
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merly,  and  in  March  1828,  in  consequence  of  his  having 
carried  off  some  of  ^e  cattle  from  die  farm,  and  selling 
them  to  raise  money,  the  pursuer  went  to  Edinburgh, 
and  consulted  the  family  agent,  Mr  William  Eraser, 
W.&,  as  to  what  steps  should  be  taken  to  put  an  end 
to  his  SkAei^s  conduct;  Mr  Eraser  recommended  and 
prepared  an  advertisement,  which  was  inserted  in  various 
newspapers,  in  the  following  terms : 

NOTICB. 

"  Mr  linUiam  Dempster  of  Mossendgreen,  in  the  parish  of 
Fossaway,  and  county  of  Perth,  hereby  gives  notice,  that  his 
fiUher,  fifr  Lawrence  Dempster,  has  no  concern  with  the  above 
lands,  or  with  the  produce  or  stocking  thereof;  that  he  has  no 
power  to  buy  or  sell  in  relation  thereto ;  and  that  any  contracts 
he  loay  enter  into,  from  and  after  this  date,  with  regard  to  the 
aflsirs  of  the  said  William  Dempster,  will  not  be  implemented." 

At  the  expiry  of  the  factory,  the  pursuer's  father  was 
owing  £100  to  a  Mrs  Richardson,  and  £120  to  a  Mr 
Johnston,  which  had  been  borrowed  during  the  pupil- 
kffity  of  the  pursuer.  These  creditors  became  pressing 
for  payment  of  their  debts,  and  the  pursuer  was  in- 
duced to  sanction  a  loan  on  his  heritable  property,  for 
the  purpose  of  procuring  money  to  pay  these,  among 
other  pressing  debts.  Accordingly,  by  the  advice,  and 
at  the  instigation  of  his  father  and  mother,  the  pursuer 
authorised  a  loan  upon  the  security  of  the  lands,  and 
Mr  Eraser  inserted  the  following  advertisement  in  the 
Coorant  of  30th  June  1828 : 

"  Wanted  to  Bobeow, 

Three  hmidred  and  fifty  pounds,  on  the  security  of  a  landed 
property  in  the  county  of  Perth,  valued  at  £2000.  Apply  to 
Waiiam  Fraser,  W.S.,  6,  Abercromby  Place." 

The  defender,  through  his  agent,  the  late  Mr  A.  M. 
Anderson,  writer,  Edinburgh,  offered  to  give  the 
money.  He  was  informed  that  the  pursuer  was  minor. 
The  titles  of  the  lands  were  examined  by  Mr  Ander- 
son, for  behoof  of  the  defender,  and  he  considered 
them  correct.  A  draft  of  the  bond  was  accordingly 
prepared  by  the  defender's  agent,  and  sent  to  Mr 
Fraser  to  revise  (16th  July  1828) ;  and  in  a  postscript 
to  the  letter  accompanying  it,  Mr  Anderson  writes : 

"  A  thought  occurred  to  me  in  preparing  this  bond,  that  for  the 
greater  safety,  and  to  prevent  all  after  question,  it  might  be 
mentioDed  for  what  purpose  the  money  is  borrowed.  I  see  it 
to  nodced  in  the  style-book,  in  contemplation  of  a  transaction 
Uke  the  present  Could  this  with  propriety  be  done  ?  If  so, 
please  add  it  to  the  draft." 

Mr  Fraser  accordingly  inserted  the  following  narra- 
tive: 

**  I,  Wniiam  Dempster  of  Mossendgreen,  eldest  lawfyl  son 
of  Lawrence  Dempster,  residing  there,  son  of  the  deceased 
William  Dempster,  late  of  Mossendgreen,  with  the  special  ad- 
rice  and  consent  of  the  said  Lawrence  Dempster,  my  father  and 
sdministrator-in-law,  considbbino  that  I  owe  certain  sums  of 
money  borrowed,  in  order  to  effect  necessary  repairs  on  the 
houses  and  stauKng  of  the  s^  lands,  to  pay  the  composition 
and  other  expenses  attending  my  entry  with  the  superior,  and 
to  purchase  stocking  for  the  lands,  of  which  I  am  now  in  the 
natural  possession,  and  that  to  discharge  the  said  debts,  I  re- 
quire to  borrow  the  sum  of  £350  Sterling,  and  that  William 
Potts,  wine  and  spirit  merchant  in  Edinburgh,  has  accordingly 
advuiced  and  paid  to  me  the  said  sum :  Therefore  I  hereby,'*  Sec. 

BIr  Fraser  stated  in  his  letter  returning  the  draft 
bond  to  Mr  Anderson  to  be  extended, 

"  I  beg  to  return  you,  revised,  the  draft  bond  and  disposi- 
tion in  security  by  Mr  Dempster  to  Mr  Potts.    I  have  put'in 
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what  I  understand  fi-om  the  parties  to  be  the  reason  for  borrow- 
ing. 

The  bond  was  executed  on  26th  July  1828,  when 
the  pursuer  was  fifteen  years  of  age,  and  the  transac- 
tion was  soon  thereafter  concluded ;  the  money  having 
been  paid  over  to  Mr  Fraser,  who  applied  it  in  pay- 
ment of  the  sums  due  to  Mrs  Richardson  and  Mr  John- 
ston, and  of  the  business  accounts  due  to  the  pursuer^s 
agent,  and  the  balance,  amounting  to  £50,  being  paid 
over  to  the  pursuer  himself. 

On  the  8th  of  September  of  the  same  year,  a  second 
bond  was  transacted  between  the  same  parties  for 
£100,  but  without  the  knowledge  of  Mr  Fraser,  who 
still  continued  agent  for  the  Dempsters.  Of  this  sum 
only  £66.  2.  9«  came  into  the  l^mds  of  the  family,  the 
remainder  having  been  applied  in  payment  of  interest 
due  to  the  defender,  and  of  expenses.  The  narrative 
of  this  bond  was  verbatim  the  same  as  the  former. 

On  the  1 1th  of  March  1830,  a  third  bond  was  granted 
to  Mr  Potts  for  £360,  also  without  the  knowledge  of 
Mr  Fraser.  The  narrative  in  this  bond  is  slightly 
altered,  in  so  far  as  it  bears  that  the  money  was  bor- 
rowed for  the  purpose  of  making  a  cut  for  carrying 
off  water  from  the  lands,  which  was  proved  to  cost 
only  £13,  and  also  for  the  purpose  of  settling  the 
expenses  of  two  processes  in  which  the  pursuer  had 
been  engaged. 

On  the  25th  May  1831,  a  fourth  bond  was  granted 
to  the  defender  for  the  sum  of  £250,  having  the  nar- 
rative of  the  first  and  second,  with  the  addition,  that 
the  pursuer  <<  still"  stood  in  want  of  certain  sums  of 
money  for  improvements,  repairs,  &c.  Upon  these 
three  bonds,  the  defender  was  also  infeft. 

On  the  5th  of  June  1832,  the  defender  lent  the  pur- 
suer and  his  father  the  farther  sum  of  £60,  and  took 
their  joint  acceptance  for  the  amount,  payable  at  one 
day's  date.  These  sums  amounted  together  to  £1 1 10, 
and  the  bonds  and  bill  were  all  granted  before  the  pur- 
suer  was  twenty  years  of  age. 

In  October  1832  the  pursuer  let  the  lands,  with  the 
exception  of  four  acres,  which  he  reserved  for  the  use 
of  his  father  and  mother.  The  tack  is  granted  by  the 
pursuer,  ^'  with  the  special  advice  and  consent  of  Law- 
rence Dempster,  residing  at  Mossendgreen,  his  father, 
as  factor  loco  tutoris  for  his  said  son,' conform  to  act 
and  factory,"  &c.  The  tenant  entered  to  the  lands  at 
Martinmas  following,  and  the  pursuer  and  his  father 
and  family  removed  to  a  small  house  which  had  been 
built  for  them  on  the  reserved  four  acres,  and  the  pur- 
suer's mother  there  opened  a  public-house,  and  pro- 
cured the  spirit  license  in  name  of  the  pursuer. 

No  interest  having  been  paid  on  the  above  loans 
since  Whitsunday  1831,  the  defender,  through  his 
agent,  served  four  schedules  of  intimation  and  pro-. 
test  upon  the  pursuer,  requiring  him  to  make  pay- 
ment of  the  principal  sums  contained  in  the  bonds, 
with  interest  as  at  Whitsunday  following;  and  in 
default  of  so  doing,  protesting  that  he  would  then 
proceed  to  advertise  and  sell  the  lands  in  terms  of  the 
bonds.  An  action  was  also  raised  on  the  bill  for  £60, 
upon  which  the  pursuer  was  inhibited,  but  which  action 
and  inhibition  fell,  in  consequence  of  not  having  been 
called  in  Court  within  year  and  day  of  execution. 

In  spring  of  1833,  the  pursuer  went  to  London  and 
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eatifted  ia  the>  seoond  life  guard»,  where  he  remiuned 
for  about  a  year.  Before  he  went  to  London,  he  and 
his  father  and  mother  had  instraeted  Mr  Thomson, 
writer,  Kinross^  to  borrow  money  on  the  security  of 
the  estate^  to  pay  off  the  former  loads ;  and  during 
the  pursuer's  absence,  his  father  and  mother  had  at^ 
tempted  to  procure  a  loan  in  various  quarters^  bift  ffeiled 
ia-CMwequenoe  of  the  pursuer's  minority.  During  this 
fiisriod,  the  defender's  agent  obtained  from  the  pursuer's 
father  a  mandate,  authorising  him  to  apply  to  the  Comi 
lor  a  warrant  to  borrow  £1600,  so  as  to  obtaiil  funds 
to  pay  the  defender.  This  mandate  is  dated  24th  Maif 
1833,  and  is  of  the  following  tenor : 

"  I  herel^,  aft  adffiiiiistrator-in.lsw  for  my  son,  WiUiantf 
BifcinpBter,  of  MossendgreeD,  private  in  the  second  regtriiefit  o# 
life  guards,  London,  do  adtborise  you  to  apply  to  the  Court 
of  Session  for  authority  to  borrow  upon  the  lands  of  Mossend- 
green  the  sum  of  £1500,  to  pay  otf  the  heritable  incumbrances 
created  thereon,  with  bygone  Interest,  and  other  debts  of  my 
ion  before  he  enlisted  about  six  weeks  ago, — ^you  (frevionsly  ob-, 
iSining  a  ifiandste  from  himself  to  ifiake  the  appUctttion.** 

The  pursuei^s  agent,  Mr  Anderson,  acdordingly  Wrote 
to  the  pursuer,  and  transmitted  to  him  a  di*aft  man- 
date to  copy  over  and  execute.  By  this  mandate  it' 
was  intended  the  pursuer  shotlld  say,  in  reference  16 
the  debt  of  £1060,  <*  which  sum  was  boirowed  by  me 
from  him  (the  defender)  to  enable  me  to  improve  and 
ameliorate  the  said  lands  whilst  they  were  in  my  na- 
tural possession."  It  was  also  proposed  to  confer  on 
*  Mr  Anderson  various  very  ample  powers  regarding  the 
management  of  the  pursuer^s  property.  No  answer 
t^as  returned  by  the  pursuer  to  this  communication. 
From  thiij  period  down  Vo  December  1833,  the  defen- 
der and  his  agent  made  several  demands  for  pa3rment  of 
fhe  various  debts,  and  the  punsuer  and  his  father  and 
itlother  wefe  also  actively  engaged  in  endeavouring  to 
ptbcure  A  loAil  for  that  purpose. 

The  pursuer  attained  majority  in  August  1833,  and' 
in  December  following,  at  the  request  of  his  agent, 
he  obtained  leave  of  absence  fi'om  his  commanding 
officer,  and  dame  to  Scotland.  On  the  I3th  of  De- 
(jember  that  year,  he  wrote  to  the  defender  the  follow- 
ing holograph  letter : 

^  "  I  have  consulted  with  my  fiither  about  the  money  we  have 
Irdin  you  on  our  property,  and  we  think  it  best' for  both  parties, 
if  you  will  give  us  as  much  money  just  now  as  we  shall  requite 
at  present,  and  we  will  give  yon  a  bond  for  the  sum  y<m  Bhall- 
give  us  now ;  or,  if  you  think  proper,  we  wiU  give  yon  a  neW 
bond  for  the  whole,  providing  Mr  Anderson  shall  give  up  the 
expenses  he  incurred  endlessly  upon  the  bonds ;  and  we  shall 
empower  you  to  draw  your  interest  from  the  tenant  twice  a- 
year ;  and,  likewise,  if  you  think  proper,  we  shall  let  the  title- 
deeds  remain  with  you.     Yours,"  &c, 

(Signed)      *•  WtLLUM  DEMPSTHa.'* 

To  this  letter  the  defender,  on  I4th  December  1833, 
returned  the  following  answer : 

"  I  am  just  fiivoured  with  yours  of  yesterday,  and  in  reply 
beg  to  say,  that  in  consequence  of  my  last  oflfer  not  being  ac- 
cepted of,  I  have  since  disposed  of  sill  the  cash  I  could  spare 
•ut  df  my  business ;  indeed  I  have  run  myself  too  short,  as  V 
haVe  been  in  daily  expectation  of  receiving  the  sum  due  by  you. 
I  therefore  hope  that  you  will  pay  up  instantly  the  whole  sum 
due,  and  prevent  any  farther  expeme  being  uicuried :  With 
bsst  respects  to  your  fiither,  nnother,  and  fiEunily.     I  an,"  9te. 

After  this  the  pursuer,  with  his  father  and  mother, 
wade  several  attempU  to  procure  aioati  of  £1600  for 


the  pufpOMf -as- was- proved  by  Mi/^ildpfbfeiiioBal^eiFr 
tlemen,  of  disellarging  the  sums  due  to  the  defender^ 
with  other  debts  which  appeared  to  have  been  eoittraet^ 
ed  by  the  ptfftuer's  father,  although  he  waft  inforiAed 
by  one  of  his  agents  that  the  bonds  were  redneible'  on 
the  bead  of  minority.  Ther^  was  also  produced  in  evi-^ 
denoe  a  list  of  debts  said'tiEi  be  doe  by,  and  whMi  was 
holograph  of  the  pursuer,  in  which  the' name  of  the  dc 
fender  stood  for  the  sum  of  £1250.  The  pursuer, 
through  the  agency  of  a  writer  in  Kinross,  procured^.in 
the  month  of  February  1834,  a  loan  from  Mr  Andrew 
Paterson,  S.S.C.,  of  the  sum  of  £1400, — an  heritable 
bond  fof  which  war  stgfned  by  hti»*  Mr  Paterson  also 
received  instiructtons  to  pf«ipsire  dl^efaai^^s  of  the  de^ 
fbnder^s  bonds,  and  he  actually  received  the  sasinetf 
fof  that  purpose:  This  loan,  however,  was  counter- 
msrided  by  the  pnrster  himself,  and  the  negotiation 
dropf. 

The  defender  lAioftly  tlief£i&fk^  rttised  an  action 
dgttinsf  the  purtruer  for  payment  of  the  £60,  and  he 
also  brought  aprocess  of  maills  and  duties  on  tire  first 
of  the  bond*,  fbr  the  purpose  of  attaching^  tHe  retit^ 
of  the  farm,  to  both  of  ^Ich  jtctions  the  partner  lodg- 
ed deftmces,  and  theteopon  instituted  the  present  ac-* 
tton  of  reduction  on  the  head*  of  minority,  fhtud,  an<f 
lesion,  which  was  cotnoined  tritft  the  action^  for  pay- 
menr  of  the  wn  for  £«>. 

It  was  pleaded  in  defence^^l.  That  the  ptn^uer,  af 
the  time  he  granted  the  respective  obligations,  was  in 
the  nianageiileiit  of  his^owd  afihirs,  and  carried'on-the 
busincM  of  a  ftrflier^  sdld  fherelbi^  the  deflrader  wa$ 
entitled  to  transact  iHtii  Him*  atf^  a  person  ^r  Jufi^, 
The  defender  atttempted  to  prove  this  by  fbunding 
npon^  aaid  pfodudttg  two  processes:  the  oiie  at  the 
iflstftBCd  of  Hie  pursuer  against-  the  Kinross  and'  ^oa 
Road^  Trustees,  which  had*  been  instituted  atont  the 
year  Iti&r  <Md  tite  other  abottf  the  dame  period,  af^ 
the  instance  of  Mr  Robert-  Jhmesoii;  writer  in  Alloa, 
dgainst  the  pufMer :  in  both  of  whichj  pleadingir  w«re 
lodged  in  the  ptmiuer's  own  name,  wlthont  any  ad- 
minisiMtor  or  ctimtbr  adkitfm.  2«  That  the  money 
hod  been  advatMMd  for  iflnprdvenente-  upon  the  laildir 
of  Mossendgroeo)  and!  therelbre  prafitaUy  eiKpended 
fbr  ttker  minor.  It  war  however  proved  that  there  were 
litHe  or  no  improvements  mad^  on  the  lands  during 
the  period  of  the  pursuer's  pupilkrity  and  minority, 
and  that  the  whole  sum  expended  for  the  pursuer 
could  not'  exceed  £150  or  £160,  which  was  judicially 
admitted,  by  him.  3.  The  pursuer  having  employed 
various  men  of  business  to  procure  money  for  the 
avowed  purpose  of  paying  otf  the  defender's  debts, 
he  was  not  now  entitled  to  call  in  question  the  va- 
lidity of  the  bonds,  or  the  cause  of  granting.  4^  Ho«- 
raologation  aftior  majority.  The  disfender  atcemptied  to 
prove  this  by  the  letter  above  quoted,  of  date  13th  De* 
cember  1833,  the  foresaid  list  of  debts,  aAd  the  evi- 
dence of  the  different  agents  employed. 

The  Lord  Ordinary  (Moncreiff)  directed  the  follow- 
ing is8ue»>ta  be  tried  by  a  jury : 

"  Whelhcr.  at  the  time  or  times  at  which  all  or  anF  of  the 
,  bonds  and  bill  of  exchange,  Nos.  16,  20,  22,  S60.  and  3  of  pro- 
cess, was  or  were  granted  by  the  pursuer,  he  was  a  minor,  and' 
granted  the  sime  to  his  lesion?    '         • 

**  Whether  all  or  ally  of  the  said  bonds,  or  thesiddbiU  of  ex- 
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ditBge,  WIS  or  were,  by  fraud  or  mifirepreMOtedoDy  obtained  by 

the  defender  from  the  parsuer  ?     Or, 

"  W-hether,  at  the  time  that  the  said  bonds  and  bill,  or  any 
of  them  was  or  were  granted,  the  pursuer  had  the  management 
of  his  own  affiurs,  and  followed  the  occupation  or  business  of  a 
ivmer,  and  grsated  the  same  in  the  course  of  his  said  manage^ 
oKot,  occupation,  or  busineaa  ? 

"  Whether,  after  the  pursuer  attained  majority,  he  homolo-- 
gated  and  approved  of  the  said  bonds  and  bill,  or  any  of  them?'* 

Mr  H,  J.  Robertson  c^ned  the  case  for  the  pur- 
suer ;  and  in  his  address  on  the  law  applicable  to  the 
case,  refenied  to  Erskine,  II.  7,  37 ;  and  to  the  case  of 
Uarkness,  Shaw,  XI.  760,  20tb  June  1833» 

The  pursuer  then  put  in  evidence  the  factory  ac- 
counts of  his  father,  and  a  number  of  documents  relative 
to  the  numerous  negotiations  w}iich  parsed  between  the 
pursuer  and  the  defender,  and  their  respective  agents* 
He  also  examined  a  great  numbar  of  witnesses,  who 
provedahat  the  pursuer's  father  was  a  very  improvi- 
dent and  dissipated  person :  That  he  possessed  and 
fiurmed  the  lands  down  to  the  time  they  were  let  to  a 
tenant  in  1832:  That  little  improvements  were  made 
upon  the  lands :  That  the  pursuer  had  received  little 
education — ^was  of  an  easy  disposition,  and  appeared 
to  be  entirely  under  the  control  o£  his  father  and  mother. 

Mr  Buiher/urd  stated  the  case  for  the  defender, — 
put  in  very  voluminous  documentary  evidence,  and 
also  eiHunined  several  witnesses  to  prove  the  fourth 
issue,  where  the  &cts  above  stated  on  this  sul^eot  were 
brought  out. 

7%e  Lord  JtuHee"  Clerk,  in  bis  charge  to  the  jury  regarding 
the  law  of  the  case,  read  the  passage  in  £rskine,  referred  to 
by  the  pursuer,  and  observed  that  it  was  a  distinct  definition  of 
the  hkw  with  regard  to  a  creditor  lending  money  to  a  minor ; 
and  although  he  has  a  curator  at  the  tune,  that  lesion  will  be 
presumed,  arid  the  minor  is  entitled  to  be  restored,  unless  the 
crvNlitor  prove  that  the  sum  was  carried  to  the  individual  account 
of  the  minor,  or  employed  to  his  profit  and  advantage.  The 
esse  of  Harkneaa  ww  also  Mad  by  his  Lordship.  An  exception 
i*,  where  the  minor  holds  himself  out,  and  transacts  as  if  he 
were  major,  or  where  he  carries  on  trade  or  business  on  his  own 
account,  and  thus  appears  and  is  recognised  a&  a  man  by  his 
neighbours  and  the  public.  With  regard  to  the  plea  of  homolo- 
gation, no  person  can  be  held  conclusively  to  have  homologated 
a  transaction,  vrithout  it  being  made  out  that  he  was  perfectly 
aware  of  his  rights. 

The  jury 

"  Find  for  the  pursuer  on  the  first  issue,  except  as  to  the  sum 
of  £151,  which  they  find  was  laid  out,  for  the  advantage  of  the 
pursuer,  oo  the  property  of  Mossendgreen,  belonging  to  him, 
nd  on  the  first  and  second  alternative  issues ;  and  for  the  de- 
fender on  the  second  issue." 

Pursuer's  Authorities Stair,  L  6,  44.     Erskbe,  1.  7,  34, 

et  Mf.  and  IlL  3,  48,  et  teq.  Bell's  Com.  I.  pp.  136,  146. 
Johnston  o.  Paterson,  29th  Nov.  1625;  Shaw,  IV.  234.  Mur- 
ray  v.  Murray's  Trustees^  2l8t  Jan.  1826 ;  Shaw,  IV.  374. 
Kennedy  v.  Kennedy,  2l8t  January  1723 ;  Mor.  9441. 

Lord  Juatice-Clerk. — Couiueljbr  pursuer.  Dean  of  Faculty 
(Hcpe),  H.  J.  Robertson;  H.  Graham,  W.S.,  Agent. — Coun- 
9el  fir  defender,  Rudierfurd,  P.  Robertson,  Sandford;  John 
Mdkk^ohB,  W.&,  ul^m&^EJ.IXM.} 
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No.  1 16. — DoNAitD  HoRNE,  Suspetider,  v.  Akchibald 
Hill  Rennie,  Respondent  and  Pursuer,  and  Wil- 
liam and  Chakles  M*  Do  wall,  Defenders, 

Entail — Clause — Prohibition  to  Sell —  Where  a  deed  of  entail 
contained  a  prohibition  against  selling,  and  the  irritant  and 
resolutive  clauses  were  commenced  and  summed  up  with  4. 
general  reference  to  the  prohibiiioiis,  "  if  the  heirs  of  tailzie 
shall  contravene  or  fail  in  performing  any  part  of  the  premiaes,** 
— but  they  also  contained  a  specific  enumeration  thareof  be* 
ginning,  "  particularly,'*  ffc.  "  or,"  ffc.,  in  which  the  prohi" 
bition  against  selling  was  omitted — ffald  that  t/te  prohibition 
aaaiast  selling  was  notwithstanding  effectually  included  under 
the  irritant  and  resolutive  clausca^  in  which  the  general  re- 
ference  was  sufficient  to  embrace  them^ 

In  the  year  1780,  the  Reverend  ArchibaldN  Rennie, 
minister  of  the  gospel  at  Muekhart,  executed  a  deed  of 
entail  of  the  lands  of  Balliliesk,  in  fiivour  of  himself  in 
liferent,  and,  after  his>  decease,  to  Archibald  Hill  (the 
respondent's  father),  and  other 'heirs  therein  named* 
The  deed  reeitea  the  various  conditions  under  which 
it  is  granted ;  and,  in  particular,  there  is  a  long  and 
anxious  provision  for  the  assumption  of  the  surname  of 
Rennie.     It  then  contains  the  following  prohibitions  : 

"  And  with  this  limitation  and  restriction,  that  it  shall  not  be 
hiwful  to  nor  in  the  power  of  the  said  Archibald  Hill,  nor  any 
other  of  the  heirs  of  tailzie  aforesaid,  to  alter,  innovate,  or 
infHnge  this  present  tailzie,  and  the  order  and  course  of  suc- 
cession before  mentioned,  or  to  seH,  alienate,  or  burden  the  lands 
and  others  above  disponed,  or  any  part  thereof,  or  contract  debts, 
or  grant  bond  or  any  ether  right  or  security  whatsoever,  which 
may  any  ways  burden  or  affect  the  said  lands  and  estate,  or  do- 
any  other  fact  or  deed,  dvil  or  criminal,  directly  or  indirectly, 
whereby  the  said  estate,  or  any  part  thereof,  may  be  adjudged, 
confiscated,  forfeited,  or  any  ways  evicted  in  prejudice  of  the 
succeeding  heirs  of  tailzie,"  &c. 

The  irritant  and  resolutive  clauses  were  conceived  in 
the  following  terms : 

"  In  case  the  said  Archibald  Hill,  or  any  of  the  heirs  of 
tailzie  before  mentioned,  shall  contravene  or  faU  in  performing 
any  part  of  the  premises,  particularly  by  neglecting  to  assume,' 
use,  and  bear  the  surname  of  Rennie,  or  by  possessing  the  fore- 
said estate  in  virtue  of  any  other  title  than  the  present  tailzie^ 
or  by  omitting  to  engross  in  the  whole  rights,  charters,  retours, 
and  infeftments,  the  order  of  succession,  and  whole  conditions, 
provisions,  and  declarations  herein  contained,  or  by  altering  the 
order  and  course  of  succession  above  set  down ;  or  if  they,  or 
any  of  them,  riiall  contract  debt,  or  do  any  deed  wheieby  the 
said  estate,  or  any  part  thereof,  may  be  burdened,  evicted,  con- 
fiscated, or  forfeited,  or  shall  set  tacks  otherwise  than  as  before 
directed,  or  shall  oontcavene  or  fail  in  any  part  of  the  pie- 
mises,"  &c. 

in  usual  form  of  irritaajt  and  resolutive  clauses*  The 
case  of  sale,  if  the  enumeration  had  been  completoi  asv 
in,  the  pi^}hibitory  clause,  should  have  been  inserted 
immediately  after  the  case  of  aUej^iag  the  carder  of  suc- 
cession. 

The  respondent)  proceeding  upon  the  principle  esta- 
blished ia  the  case  of  Tillicoultry,  sold  the  estate  to 
the  suspender  for  the  sum  of  £9500.  The  suspender 
having  some  doubtai^  to  the  validity  of  the  title  offered 
him  by  the  respondentia  and  as  to  the  power  of  selUngt 
brought  the  present  suspeaaioa.    An  action  of  decla- 
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rator  was  afterwards  raised  at  the  instance  of  the  re- 
spondent against  the  subsequent  heirs  of  entail,  in  order 
that  all  the  parties  having  interest  might  be  brought 
into  the  field. 

The  Lord  Ordinary,  23d  February  1836,  repelled 
the  reasons  o^  suspension  by  the  following  interlocu- 
tor: 

"  In  respect  that  the  prohibition  against  selling,  contained  in 
the  entail  under  which  the  lands  of  Balliliesk  are  held  by  the 
charger,  is  not  properly  fenced  or  secured  by  the  irritant  and 
resolutive  clauses  thereof.  Finds  that  the  minutes  of  sale  of  the 
said  lands,  entered  into  between  the  said  charger  and  suspender, 
was  a  lawful  transaction,  and  such  as  may  and  ought  to  be  en- 
forced at  the  instance  of  either  of  the  parties ;  and  therefore 
repels  the  reasons  of  suspension :  Finds  the  letters  and  charge 
orderly  proceeded,  and  decerns ;  hut  finds  no  expenses  due. 

"  Note, — There  is  a  shade  of  distinction  between  this  case 
and  that  of  Tillicoultry,  15th  January  1799  (Mor.  15,539), 
inasmuch  as  the  defective  enumeration  in  the  resolutive  clause 
begins  in  that  case  with  the  words,  *  either  by  not  assuming 
the  name  and  arms/  &c.,  and  in  thia  case  with  the  words,  *  pat'- 
ticularly  by  neglecting  to  assume  the  name,'  &c.  But  they 
coincide  in  that  cardinal  defect  on  which  the  Lord  Ordinary  has 
always  understood  the  case  of  Tillicoultry  to  have  proceeded, 
and  the  law  to  have  been  settled  ever  since  the  affirmance  of 
the  judgment  in  the  House  of  Lords,  viz.  the  total  omission 
of  any  express  reference  to  the  prohibition  againat  selling,  in  an 
irritant  and  resolutive  clause,  framed  on  the  principle  of  dis- 
tinctly reciting  and  enumerating  the  several  prohibitions,  and 
not  on  that  of  a  general  reference  to  them,  as  detailed  in  a  pre- 
ceding part  of  the  deed.  The  case  of  Porterfield  (14th  Janu- 
ary 1812,  Fac.  Coll.)  is  less  precisely  in  point*  though  in  two 
respects  it  is  even  stronger  than  the  present ;  Is/,  Because  the 
defective  enumeration  occurs  there  in  a  second  or  supplement- 
ary joint  irritant  and  resolutive  clause,  following  immediately 
upon  certain  special  provisions  (including  that  as  to  leases, 
which  was  tl  ere  no  question),  and  evidently  intended  mainly 
to  secure  their  efficacy ;  and,  2</,  Because  the  enumeration 
itself  is  not,  ^o  far  as  it  goes,  in  the  fiiU  or  precise  terms  of  the 
original  prohibitions  (as  is  the  case  here),  but  is  to  a  certain 
extent  in  the  nature  of  a  general  reference,  though  containing 
the  names  of  several  of  the  acts  that  had  been  prohibited ;  leases, 
however,  not  being  of  the  number.  The  authority  of  the  case 
of  Tillicoultry  was  held,  however,  very  clearly  to  extend  to 
such  a  cas^/' 

A  reclaiminc^  note  was  presented,  and  after  hearing 
the  case,  their  Lordships  conjoined  the  actions  of  sus- 
pension and  declarator,  and  pronounced  an  order  for 
cases.  The  question  at  issue  was,  whether  the  prohibi- 
tion to  sell  or  alienate  was  sufficiently  fenced  by  the 
irritant  and  resolutive  clauses  in  the  deed  of  entail  ? 

Pleaded  for  the  respondent  and  defenders.  Entails 
are  strictissimi  juris  ;  the  intention  of  the  entailer,  how- 
ever strongly  evinced,  can  have  no  effect  given  to  it,  if 
the  proper  voces  signatcB  are  not  used,  or  if  the  legal 
technicalities  are  omitted.  Argaty  of  Eastfield.  Ste- 
wart V,  Hume,  July  8,  1789;  Morr.  .15,535.  Brown  v* 
Dalhouse,  May  25,  1808;  Morr.  App.  No.  19*  Heirs 
of  Campbell  v.  Wightman,  June  17,  1746;  Morr. 
15,505 ;  Scott  Nisbet  v.  Young,  November  1763 ; 
Morr.  15,516.  Sinclair  v.  Sinclairs,  November  8,  1749; 
Morr.  15,382.  To  render  the  prohibitions  of  the  deed 
effectual,  each  and  every  one  of  them  must  be  brought 
under  the  operation  and  effect  of  the  irritant  and  reso- 
lutive clauses:  Reidhaugh  v.  Bruce,  March  11,  1707 ; 
Morr.  15,489.  Craig  of  Ricarton's  Creditors,  June  13, 
1712;  Morr.  15,494.  Baillie  v.  Carmichael,  July  11, 
1834.    Gardner  v.  Heirs  of  Entail  of  Dunipace,  27th 


January  1744 ;  Morr.  15,501?  Even  where  the  deed 
of  entail  does  contain  both  irritant  and  resolutive 
clauses,  it  ia  equally  requisite  that  both  should  apply 
to  each  of  the  prohibitions,  or  to  every  act  against  whldi 
the  prohibition  is  levelled.  There  are  two  modes  in 
which  these  clauses  may  be  drawn  so  as  to  render  them 
effective :  Either  in  general  terms  applying  to  all  the 
prohibitions,  and  declaring  that  all  the  acts  done  con- 
trary shall  be  void  and  null,  and  applying  the  resolutive 
clause  in  equally  general  terms  to  the  right  of  the  heir 
contravening ;  or  Uiey  may  be  dmwn  upon  the  principle 
of  distinctly  reciting  and  enumerating  every  prohibi- 
tion, and  applying  tibe  irritant  and  resolutive  clauses  to 
each  act  separately.  If  this  latter  form  be  adopted,  and 
the  entailer,  in  place  of  using  general  comprehensive 
terms,  enters  into  a  specification,  and  enumerates  the 
different  acts,  and  leaves  out  or  omits  any  one,  the 
entail  will  be  defective,  and  the  heir  in  possession 
held  to  be  free.  (Tillicoultry  case)  Bruce  th  Bruce, 
January  15,  1799;  Morr.  15,539*  Scott  Moncrieff  r. 
Cunningham  of  Bonnnigton.  Breadalbane  v.  Campbell 
(1812),  F.  C.  Dick  v.  Drysdale,  14th  January  1812. 
It  was  also  contended  that  the  irritant  and  resolutive 
clauses  being  included  in  neither  the  procunttory  of 
resignation  nor  precept  of  sasine,  the  entail  waa  in- 
effectual. 

The  suspender  and  pursuer  maintained^  There  is  no 
requirement  of  the  Act  1685,  or  of  the  common  law, 
by  which  it  is  made  necessary,  in  order  to  the  comple- 
tion of  an  effectual  entail,  that  the  irritant  and  reso- 
lutive clauses  should  contain  a  specific  enumeration  of 
the  acts  which  are  declared  null,  and  by  the  doing  of 
which  the  heir's  right  is  to  be  forfeited.  A  general  re- 
ference to  the  previous  prohibitory  clause  is  all  that  is 
essential ;  and  if  the  entail  contain  a  declaration  that 
acts  done  in  contravention  of  the  prohibitions  in  the  for- 
mer clause,  or  acts  done  in  contravention  of  the  premises, 
shall  be  null,  and  that  the  doing  of  them  ^all  cause  a  for- 
feiture of  the  right  of  the  heir  in  possession,  or  any  similar 
or  equivalent  expression,  then  the  entail  will  be  perfectly 
valid.  The  generality  of  the  reference  is  no  objection. 
A  great  proportion  of  the  entailed  property  of  Scot- 
land is  held  under  deeds  containing  clauses  irritant  and 
resolutive,  merely  referring  in  general  terms  to  the 
antecedent  prohibitory  clause,  and  such  indeed  is  tlie 
form  in  which  entails  are  most  commonly  constructed. 
In  the  present  case,  there  is  unquestionably  such  a 
general  reference  twice  made  tn  gremio  of  the  irritant 
and  resolutive  clauses.  The  true  question  for  determina- 
tion, is,  not  what  the  entailer  intended,  but  what  the 
entailer  did ;  but  if  the  intention  of  the  party  is  to  enter 
into  the  calculation,  the  defenders  are  unable  to  con- 
jecture upon  ^'hat  hjrpothesis  it  can  be  said  that  Uie 
entailer  did  not  intend  to  prevent  a  sale  of  the  property. 
It  is  a  general  maxim  of  construction,  appHcable  as 
well  to  deeds  of  entail  as  to  other  deeds,  that  words  and 
expressions  used  in  $uch  deeds,  capable  of  bearing  a 
meaning,  shall  have  a  meaning  attached  to  them. 
Now,  die  general  clause  subjoined  to  the  particular 
enumeration  would,  if  the  pursuer's  interpretation  were 
correct,  be  absolutely  devoid  of  meaning.  If  there 
were  no  other  particular  acts  within  the  operation  of 
the  clause  of  forfeiture,  except  those  already  specified, 
of  what  use  was  it  to  subjoin  *'  or  shall  oontravenei  or 
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fail  in  any  part  of  the  preinises/'  There  is  a  manifest 
difference  between  the  present  case  and  that  of  Tilli- 
coultry, where  the  entail-  contained  neither  explicitly 
nor  by  reference,  any  clauses,  resolutive  or  irritant, 
applicable  to  sales  at  aU. 
On  advising. 

Lord  JtuUce- Clerk I  entertain  a  difficulty  to  distinguish 

between  the  principles  of  this  case  and  that  of  Tillicoultry, 
and  therefore  I  do  not  think  myself  entitled  to  alter  the  inter- 
locutor of  the  Lord  Ordinary.  I  do  not  say  this  case  is  identi- 
cal with  that  of  Tillicoultry,  but  the  principle  was  there  fixed, 
which  I  think  must  rule  the  decision  of  the  present  case.  There 
is  a  palpable  omission  in  the  particular  enumeration  in  the  re- 
solurive  clause  of  the  prohibition  to  sell ;  and  as  tbe  clause 
enumerates  every  other,  but  omits  this  prohibidon,  I  hold  the 
omission  fiUaL 

Lord  GlenUe  thought  that  there  being  a  general  resolutive 
clause,  the  particularization  did  not  detract  from  its  force ; 
besides,  the  particulars  of  the  clause  being  summed  up  with  the 
general  words,  "  shall  contravene  any  of  the  premises,"  clearly 
showed  the  intendon  not  to  Urait  the  preceding  general  clause. 
Lordt  Meodowhank  and  Medmyn  concurred  with  Lord 
Glenlee. 

Their  Lordships  then  altered  the  interlocutor  of  the 
Lord  Ordinary,  and  sustuned  the  reasons  of  suspension. 

Lord  Ordmary,  Jeffrey. — Act  Rutherfurd,  G.  Bell;  Home 
and  Rose,  W.S.,  Affenig, — Ait.  Patton;  Smith  and  Kinnear, 
W.S.,  A^iUt Mr  RoUand,  Clerk [J.D.M.] 


17 eh  January  1837. 
Second  Division (J.D.M.) 

No.  117. — James  Neilson,  Pursuer,  v.  Mas  Jsan 
DoNALj>  or  Cochrane  and  Others,  Defenders, 

Prescription,  Vicennial — ^Retonr — Statute  1617,  c.  13 — 2n  a 
question  with  heiri,  the  mcennial  prescription  ofretours,  under 
the  Statute  1617,  c.  IS,' sustained,  after  twenty  years,  as  a 
defence  against  a  challenge  on  the  ground  of  nearer  propin- 
quity. 

The  present  action  was  brought  for  the  purpose  of 
setting  aside — substantially  under  the  head  of  death- 
bed— a  disposition  and  deed  of  settlement,  executed 
by  the  deceased  John  Neilson  at  Linwood,  on  19th 
March  1802.  The  title  upon  which  the  pursuer  libelled 
was,  that  he  was  the  heir-at-law  of  this  John  Neilson ; 
and  he  stated  that  he  had  expede  a  general  service  as 
such  on  2d  May  1833.  It  was  admitted,  however, 
that  there  existed  a  prior  general  service  as  heir-at-law 
to  John  Neilson,  expede  by  the  deceased  James  Neil- 
son at  Newlandcraigs,  on  20th  May  1809,  more  than 
twenty-four  years  before.  It  was  also  admitted  that 
James  Neilson,  by  whom  this  service  was  expede,  exe- 
cuted a  deed  of  ratification  of  the  disposition  and  set- 
tlement of  John  Neilson,  to  whom  he  served  heir.  It 
was  therefore  necessary,  before  the  pursuer  could  raise 
up  any  title  to  reduce  the  disposition  and  settlement 
by  John  Neilson,  that  he  should  set  aside  the  general 
service  of  James  Neilson  in  1809,  and  the  deed  of  ra- 
tification which  he  had  executed.  Accordingly,  in  the 
present  summons,  the  pursuer  called  for  the  retour  of 
James  Neilson,  and  the  deed  of  ratification,  with  the 
view  of  having  these  also  set  aside.  It  was  denied  that 
the  pursuer  stood  in  the  relation  stated,  and  not  admit- 
ted that  he  stood  in  any  degree  of  propinquity  what- 
ever to  the  deceased  John  Neilson  $  and  it  was,  inter 
aUoy  pleaded  tn  limine — That  the  present  action  of  re- 


duction, in  so  far  as  it  was  brought  for  the  purpose  of  ^ 
reducing  the  retour  and  service  of  James  Neilson  in 
1809,  was  excluded  by  the  enactments  of  the  Act  1617, 
c.  13,  which  declares,  that  <<if  the  summons  of  reduc- 
tion be  not  intented,  executed,  and  pursued  before  the 
expiry  of  twenty  years,  that  the  said  action  of  reduc- 
tion of  the  said  retour  and  service  shall  prescribe  in  the 
selfe,  and  no  party  to  be  heard  thereafter  to  pursue  the 
same  reduction." 

A. record  having  been  made  up,  parties  were  ordered 
to  prepare  cases  on  this  defence,- which  were  reported 
to  the  Court. 

Argued  fe>r  the  defenders — It  is  impossible  to  con- 
ceive more  unambiguous  and  explicit  words  than  those 
of  the  Statute  1617,  c  13;  and,  looking  to  the  views 
of  its  framers,  as  gathered  from  its  terms,  the  policy 
of  the  Act  is  as  obvious  as  its  meaning,  that  the  ver- 
dict of  a  jury,  in  a  question  of  propinquity,  should  be 
unchallengeable  after  a  certain  short  period,  and  twenty 
years  should  be  the  fixed  time,  beyond  which  no  chal- 
lenge of  propinquity  should  be  allowed.  This  is  the 
doctrine  of  Mr  Erskine,  and  the  same  law  has  descend- 
ed in  an  unbroken  series  of  authorities  since  the  pass- 
ing of  the  Statute.  There  is  no  collision  between  the 
Act  founded  on  and  that  of  1617,  c.  12:  the  object  of 
the  latter  being  to  protect  land  rights  against  all  objec- 
tions whatever,  either  on  defects  or  as  against  claim- 
ants,— ^that  of  the  former  having  reference  to  the  mere 
matter  of  propinquity,  with  regard  to  which,  when 
proven  by  the  verdict  of  a  jury,  no  impeachment  of 
such  retour  shall  be  competent  after  twenty  years,  but 
it  shall  then  form  an  unchallengeable  veidict  of  pro- 
pinquity. Reference  to  the  authority  of  the  case  of 
Bargany  is  here  untenable,  that  being  quite  a  special 
and  circumstantial  case,  not  bearing  any  resemblance 
to  the  present. 

Argued  fi»r  the  pursuer — The  Statute  1617,  c.  13, 
is  merely  declaratory  of  that  of  1494,  which  was  in- 
tended solely  to  govern  actions  of  error  against  the 
inquest,  and  merely  extends  the  period  as  to  reduction 
on  the  ground  of  error,  from  three  to  twenty  years, 
but  there  b  nothing  in  either  of  the  Statutes  to  lead 
to  the  supposition  that  a  retour  could  not  be  reduced 
after  twenty  years  on  other  grounds.  The  object  of 
the  vicennial  prescription  is  to  protect  parties  against 
the  consequence  of  negligence  and  the  preservation  of 
their  vouchers,  and  in  conformity  with  that  view,  there 
is  a  vicennial  prescription  of  grounds  and  warrants. 
The  purstier  referred  to  the  pleas  stated  for  Sir  H. 
Dalrymple  in  the  Bargany  case.  The  challenge  of 
the  present  erroneous  service  and  retour  is  not  barred 
by  prescription,  in  respect  that  the  right  of  the  true 
heir  by  blood  to  establish  his  own  rights,  and  to  chal- 
lenge the  pretensions  of  intruders,  is  not  cut  off  by 
any  prescription  short  of  forty  years. 

The  cases  having  been  laid  before  the  whole  Judges, 
the  following  opinions  were  returned : 

Lord  President,  Lords  Balgray,  Gillies,  Mackenzie, 
Corehouse,  Fullerton,  Jeffrey  and  Cockbum. 

"  We  have  considered  the  cases  given  in  by  the  parties,  and 
the  interlocutor  of  the  Second  Division  of  the  Court,  of  date  14th 
May  1835,  and  we  consider  that  the  conclusion  in  fiivour  of  the 
defenders  is  unavoidable.  The  Act  1617,  cap.  13,  *'  statutes 
and  ordains  that  the  said  Act  of  Pvliamant  (referring  to  the 
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A«t  1404,  e«p.  57)  sfaall  noways  hurt  nor  pri^dge  the  nearest 
of  kin  to  8«ek  rodnction  of  the.  saids  retonrs  and  servies  to  be 
psst  and  ejcpede  in  time  coming,  and  tbBt<  within  the  apace  of 
twenty  years  immediately  following  the  date  of  the  saids  retours 
and  services ;  and  if  the  saids  summons  of  reduction  be  not  in- 
tented,  executed,  and  pursued  before  the  expiry  of  the  said 
twenty  years,  that*  the  said  action  of  redaction  of  the  said  retonr 
imd  aervtoe  sMl  preaeribe  in  the  selft,  and  no  party  to  be  heard 
thereafter  to  parrae  the  sane  rednction/*  The  terms  of  the  Act 
appear  to  be  clear  and  unambiguous,  particularly  when  con- 
sidered in  leference  to  the  Act  1494,  to  which  it  alludes.  It 
is  very  difficult  to  conceive  that  the  framers  of  the  Act  1617, 
c  12,  intended  by  the  Act,  c.  13,  both  passed;  it  may  be  said, 
on  the  same  day,  to  alter,  vary,  or  to  do  any  thing  hiconsistent 
with  the  object  oi  the  other  Statute.  The  Act,  o.  12;  deckres, 
that  where  a  title  is  prodooed,  followed  by  inMStmemt^  and  clait 
with  possession  for  forty  years,  the  same  shall  create  a  ^od,, 
valid  and  sufficient  right.  The  title  referred,  to  is  either  a  diruct 
conveyance,  or  a  retour,  or  a  precept  ofclare.  The  Act,  c.  13, 
relates  solely  to  one  of  the  titles  referred  to  in  the  Act,  c.  12, 
and  there  appears  to  be  no  inconsistency  in  declaring  that  a  par- 
ticular title  shall  be  hi*ld,  after  a  certain  period  of  time,  unob- 
jectionable and  unchallengeable.  This  forms  but  one  element 
of  the  Act,  CL  12 :  And  the  other  requisite*  must  concur  be- 
fore the  benefit  of  the  Act  can-  be  obtained.  When  the  dilfi^ 
cuUy  of  establishing  propinquity  is  considered,  which  in  most 
cases  depends  upon  human  testimony,  it  does  seem  highly  ex- 
pedient and  just  to  limit  the  period  within*  which  a  service  can 
be  set  aside,  and  the  party  oi  new  called  upon  to  undertake  » 
probation.  And'  we  ore  pervnaded  tint  tka»  wa»  the  view  of 
the  Legislature.  We  are  the  more  confirmed  in  this  view  of 
the  Statute— ^rom.  considering  what  is  laid  down  by  our  insti- 
tutional writers  from  an  early  period,  and  uniformly  adhered  to 
— these  are  distinctly  laid  down  in  the  case  for  the  defenders, 
from  page  10  ro  page  16.  These  cannot  be  disregarded.  The 
unil%quei\cy  of  discossien  on  this  point,  and-  the  paucity  of  de- 
aisioas,  seem  to  indicate  an  acquieseence  of  the  pro£esaioa' 
Olid  of  the-  pttblio,  in  the  opinkw  given  out  by  the  professed 
authors  on  the  law,,  in  so  clear  and  in  so  decided  a.  manner. 
The  C3se  referred  to  by  Mackenzie,  22d  November  1665, 
Younger  v.  Johnston,  was  not  then  decided,  but  it  was  finally 
determined  28th  November  1665,  Stair's  Decisions,  Vol.  I.,  p. 
315,  and  there  the  Court  were  of  opinion,  and  found  '*  the  re- 
duction of  refiDurs  to  presoive  sooner  than  other  fights."  We 
consider  the  case  of  Bavgany  to  be  in  no  way»  applicable  to  the- 
present.  It  was  a  very  peculiar  and  circumstantial  case.  The 
retour  in  that  case  was  of  so  singular  a  nature  as  to  bear  in 
gremio  a-  complete  explanation.  Upon  the  whole,  therefore, 
we  are  of  opinion,  that  in  a  question  with  heirs,  the  Act  1617, 
c  13,  applies,  and  that  the  defender  is  entitled  to  plead  the 
Benefit  thereof  We  may  add  in  condosion,  that  as  to  all  the 
oonaequcnoes  that  may  be  dedueible  from  thia  uaavoidable  iiu 
terpretntion  of  the  law,  we  cannot  piejudicate ;.  that  must  be 
left,  if  required,  to  legislative  interference.'* 

Lord  MoBereiff  returned  the  following  opinion: 

"Though  it  is  not  without  considerable  difficulty,  I  concur 
in  the  result  of  the  above  written  opinion.  But,  as  I  cannot 
eenciHT  in  the  view  taken  in  it  of  the  Statufe  1617,  c.  13,  I 
think  it  proper  to  explain  tile  ground  of  my  opmioa.  The  in- 
stitutional writers  have  been  greatly  at  a  loas  to  determine  what 
is  the  precise  meaning  and  eflectof  the  Act  1617,  e.  Id^soaa  ta 
render  it  not  inconsistent  with  the  immediately  preceding  Statute 
1617,  c  12,  This  Ust  Act  provides,  that  men  shall  not  be  dis- 
turbed in  the  enjoyment  of  their  estates,  who  have  bruiked  or  pos- 
sessed them  by  virtue  of  infofhnents  made  to  them  by  the  King, 
or  othev  auperior  or  author,  '  for  the  space  of  for^  years,'  pro- 
vided they  can  produce  either  »  charter  predading  die  entry  of 
the  forty  years'  possession,  with  seisin  on  it,  or,  where  there  is 
no  charter,  instrumenta  of  seisin  '  standing  together  for  the 
apace  of  fiirty  yeara,  either  proceeding  upon  retours,  or  upon* 
precepta  ti  ektre  cansaat  ;*  wbaich  rights  are  dechH-cA  tobo  "valid 
and  aufllcient  rights,  haingrdnd  with  '  the  said  peaoeaUe  and  eon. 
tinoal  peofsaion  of  fot^  yian,  witboiit  any  iMrfoi  intenriip* 


tion,'  te.  The  Act  1617;. e.  1^  OB.the  vmnAm  of  the  Act 
1494,  by  which  suaunonsas  of  erroi  against  the  deterainationa 
of  inquests  were  declared  to  prescribe,,  if  not  pursued  within 
three  years,  provides  that  that  Act  shall  not  prejudge  the  near- 
est of  kin  to  seek  redtiction  of  such  retours  within  twentv 
years,  and  that  if  the  summons  '  be  not  intented,  exeented,  and 
pursued  within  the  space  of  twenty  years,'  &c.,  the  action-  of 
rcduetion  sfaaU  prescribe,  and  n»  one  be  heard  to  iosiar.  itt  it*  I 
cannot  tUnk  that  the  second  of.  these  acta  has  asi  indisfriminati*  - 
application  to  all  retours,  or  to  all  grounds  of  ehtdlenge,  or  that 
the  two  Acta  can  be  reoondled,  simply  oii;the  ground  that  the 
laat  relates  only  to'  ono  of  the  titles  ]Bentiened.in  the  first.  For 
to  saisf  that  two  or  more  infefboants,  procaeding  on  a  retour  of 
service,  and  ckid  with  forty'  years'  possession  (as  equivalent  to 
charter  and'  seisin  with  forty-  yatan*  possession),  shall  secure 
the  partf  against  every  challenge  of  his  titles  and  to- say-  that  a 
retour  idone,  with  or  without  seisin,  by  the  more  lapse  of 
twenty  years,  shall  in  every-  ease  secure  a.  party  against  any 
challenge  of  that  title,  appears  to  ma  to  involve  a  oontradictioa. 
in  principle,  which  the  framers  of  the  first  Aet  cannot  be  aap-- 
posad  to  have  intended.  And  it  farther  appears  to  m%  that 
such  a  construetion  of  the  Aet  ia-  not  reconcileable  with  the 
opinions-delivered  in  the  case  of  Bss:^my»  In  ipmaraJ,  1  think 
that  the  Act,  in  the  restraining  part  of  it,  was  intended  to  pro* 
teot  the  parties  once  served  against  the  necessity  of  again  pro- 
ducing, after  twenty  years,  the  proofe  of  their  propinquity  in 
blood  to  the  deceased.  Taking^thts  to  be  the  effbet  of^it,  though 
it  DBayi  also  protect  agaiast  irregularities  in  the  pfoceedings,  I 
thiak,  though  with  difiieulty,.  that.it  aunt  securo  the  ratonr  ia 
this  case  against  the  particular  g^und  of*  challen^  brought 
against  it.  My  cause  of  difficulty  is  this :  The  pursuer  does  not 
object  to  the  statement  of  James  Neilson's  propinquity  to  John 
Neilson  in  Brownside,  from  whom  he  drew  his  descent ;  he  only 
says  that  that  descent  was  through  the  second  son  of  John, 
while  the  pursuer  is  descended  of  Matthew,  an  elder  son ;  and 
if  the  direct  case  be  pnt,  that  A.  obtained  a  service  as  heir  of 
his  &ther,  and^hat  after-  twent^r  years  B.,  stating- biraself  to  be 
an  elder  son,  absent  perhaps  at  the  time,  challenged  the  retour, 
r  should  have  hesitation  in  saying  that  the  door  was  shut  against 
his  plain  right  by  the  vicennial  prescription.  I  am  aware,  bow- 
ever,  of  the  case  of  Younger  v.  Johnston,  22d  November  1665, 
and  what  Mackenzie  has  said  on  it  in  his  supplemental  note, 
and  only  mean  to  express  a  doubt  on  the  principle.  But  I  am 
of  opinion,  that,  in  this  case,  the  retour  of  Jamas  NeilsQn  is  of 
such  a  nature,  according  to  the  statement  in  the  record,  as  ms^ 
ceesarily  to  briug  it  within  the  statutory  prescription.  He  is 
served  nearest  heir  as  being  the  grandson  of  John  Neilson :  In 
this  it  is  implied,  that  his  fkther  was  either  the  eldest  son  or 
the-  eldest  who  has  left  descendants;  and  as* the  name  of  his 
ftither  does  not  appear,  the  ground  of  ehaUenge  set  forth  in  the 
■ummens  and  record  is  truly  an  impeachment  of  the  propinquiiQr 
on  which  he  haa  been  served.  I  therefore  concur  with  the 
other  Judges  in  thinking  that,  in  this  case,  the  action  is  barred 
by  the  Statute." 

On  advising  the  canse  with  the  above  opimoBs,  tbeir 
Lordshijj^  (Lord  Medwyn  dissenting)  aus^dned  the  de- 
fence of  prescciptioBy  and  found  tke  piusaor  liable  in. 
ezpensea. 

Pursuer's:  Authoririei>  Baryany  Gaaa  m  Bause  of  Lorda, 
and  authorities  there  cited.  Wilson  and  Shaw's  App^  Gaaee, 
Vol.  L  pp.  410,  495.  Rutherford  v.  Nisbett's  Trustees,  Not. 
12,  1830. 

Defenders"  Authorities._Ersk.  B.  IIL  t.  7,  S  19.  Mae- 
kemie's  Obsermrions,  p.  350.  Gray  ».  Fotheringham,  27th 
Mi^  rrOO;  IK  1^967;  Staff,  B.  IL  t.  12,  §  15^;  B.  lU.  t.  5, 
i  45.  Foibea'  Inadtotea,  VoL  IL  pp.  66„  117.  Bankaen,  B. 
lit  t.5,  §  94.  Erak.  Prins.  B.  UL  t.  7>  §  7.  BeUTa  Prina. 
3d  Ed.  p.  563. 

Lord  Ordmanf,  Cockbura. — AcU  Rutherfiird,  Donaldsons 
Andrew  Scott,  W.S.,  Agent. — AU.  Solicitor- Gknecal  (Cun« 
inghame),  Penn^ ;  John  Court,  S,9.C.,  AgeM,^-~i/U  RoUand, 
C/eril.-.fJ.D.M'.l 
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First*  DtvtsloN.-«(O.D.P.') 

No.  118. — Jamss  Forbes,  Purtuet,  tf.  Thu  Right 
Hox.  BsNJABfty  Dunbar  Lorb  DiTffcs^  and  the 
Hon.  Robert  DtmBAR,  Dejend^s, 

ArlntTation^8tibiin88ioR--Pinr0r  to  Refk^IUefenmce'^Coim- 
sel-.- Agent  and  CUiem^^PrOceM.^  TAe  emauel  fir  a  pwrmer 
(oh  the  poori^  rollX  ond  th4  cowueifir  ike  defender,  having^ 
bg  ajomi  muiKto,  agreed  to  refer  the  process  to  a  judicial  re^ 
feree,  and  the  pursuer  afterwards  refused  to  he  hound  hy  the 
reference^  though  his  counsel  and  agent  stated  that  it  was  en- 
tered into  with  his  consent  and  approhaiion ;  and  the  Lord 
Ordknarg,  hg  imerheutor  wkieh  became  flnai^  had  interponed 
his  authoritg  thereto-^  Qircumetknees  in  which  held,  that  the 
reference  hg  the  counsel  was  binding  on  the  client.  Opinion 
expressed^  that  it  could  not  be  impugned  except  by  reduction^ 

The  purauer  ^afii^  in  June  1834,  admitted  to  thebe- 
aefit  of  the  poors'  roll,  and  several  actions  which  he 
had  instituted  against  the  defenders,  were  at  the  same 
time  remitted  to  the  counsel  and  agents  for  the  poor. 
The  cases  were  found  to  be  in  a  very  involved  state, 
and,  in  consequence,  the  pursuer^s  counsel  and  agent 
in  the  poora^  roll  advised-  a  judicial  reference*  The 
purauer  agreed  thereto^  and,  as  hia  counsel  and  agent 
stated,  he,  in  their  presence^  gave  his  consent  to  refer 
the  matter  to  Mr  John  Shaw  Stewart,  or  any  gentleman- 
they  might  approve  of.  A  minute  was  accordingly 
signed  by  the  pursuer  and  defenders'  counsel,  referring 
the  matter  to  Mr  Stewart;  and  the  Lord  Ordinary 
thzieafter,  on  4th  June  1836,  by  an  interlocutor  which 
became  final,  interponed  his  authority  tliereto,  and  re« 
mitted  to  the  referee. 

Thereafter,  at  some  considerable  distance  of  time, 
the  pursuer  stated  that  he  had  not  authorised  the 
minute  of  reference,  and  would  not  i^ide  by  it :  in' 
consequence  of  which  his  counsel  and  agent  represent" 
ed  the  circumstances  to  the  Court  by  an  incidental  pe- 
tition: on  advising  which,  on  11^  December  1835, 
the  Court  intimat^  verbally,  that  the  counsel  and 
agents  were  at  liberty  to  throw  i:^  the  case.  They 
accordingly  withdrew,  intimating'-  the  same  to  the  re- 
feree. The  agent  who  had  aeted  for  the  pursuer  in 
the  poors'  roll,  and  who,  in  the  above  circumstances, 
refused  longer  to  act,  being  thereaftter  threatened  with 
caption  to  return  the  processes  sent  to  the  refbree, 
craved  the  referee  to  transmit  them*  to  the  clerk.  In 
answer  to  this  request,  the  referee  intimated  that  he 
declined  to  do  so,  as  he  understood  that  the  coun- 
sel and  agent  had  refused  longer  to  act^  and  that  the 
pursuer  had  employed  another  agent.  A  petition  was 
accordingly  presented  by  the  agent  to  the  Court,  who, 
on  13th  February  1836,  lecsdled  the  appointment 
of  the  counsel  and  agent  to  the  pursuer  in  the  poors^ 
roQ,  and  ordained  the  process  to  be  delivered  to  the 
clerk  of  Court :  but  in  respect  of  the  alleged  judicial 
reference,  not  to  be  lent  out  to  the  said  James  Forbes, 
or  any  agent  for  him,  without  the  lea^e  of  the  L<»d 
Ordinary.  The  Lord  Ordinary,  on  the  pursuer's  state-> 
meat,  that  he  was  not  then  on  the  poors'  roll,  permitted 
the  clerk  to  lend  out  the  processes  to  the  pursuer's 
agent ;  and  thereafter,  on  the  motion  of  the  defenders 
to  have  the  processes  transmitted*  to  the  judicial  re<* 
feree,  h^  on  8th  March  1836,  ordered  that  to  be  done* 

Against  thia  interlocutor  the  pursuer  iecliunied>  prey- 


ing the  Court  to  find  that  the  jndicid  referonce  was 
not  authorised  or  homologated  by  him^  and  wrs  there'^ 
foro  not  binding ;  and  to  remit  to  the  Lord  Ordinary^ 
At  advising  of  this  date  (2dth  November  1836), 
The  Coun  considerod  that,  supposing  the  pursuer's 
statement  to  be  correct,  he  gave  his  consent  to  the 
rellerence  contingently,  and  that  the  fael  of  the  Lord 
Ordinary's  interlocutor  interponing  authority  to  the 
tieference  became  a  bar  to  finding  the  reference  not; 
binding :  ititimating  an  opinion,  that  a  reclaiming  notei 
was  not  the  competentr  method  of  disposing  of  the 
question,  and  that  it  would  be  proper  to  supersede 
consideration  for  some  time  (third  sederunt*day  in 
January  next)  to  allow  the  pursuer  to  bring  a  reduc 
tion.  At  advising  of  this  date,  it  was  stated  that  no 
reduction  had  been  brought. 

Lord  President,— \t  has  been  settled  that  «  reference  by  the 
counsel  binds  the  daents.. 

The  Court  refused  the  note,  in  respect  no  reduction 
was  brought. 

Act.   Absent— 4ft.   T,  Maitlond;  G-.  L.   Sindait,  W.S., 

\Qtk  January  1837. 

FrasT  Divisioif. — (a.0.P.) 

No.  119. — Elizabeth  CBAiGra,  Pursuer ^  v.  Edwabd 

HoGOAN,  Ihjhider. 

Husband  and  Wife — Proof— Evidence — Relationship — Declara- 
tor of  Martiflge — Process — A  woman  having  brought  an  action 
of  declarator  of  marriage,  HbeOing  on  a  promise  of  marriage,  cr 
subsequent  cepuia,  and  eopiee  of  eertaiwiettett  which,  it  was  aB- 
leged,  passed  between  the  di^mukr  andprnrwet;  andin  the  proerf^ 
whioh  she  led^  she  proposed  to  adduce  her  father  and' sister  a» 
witnesses,  to  instruct  the  nature  of  the  connexion  which  exieted' 
between  her  and  the  def  tinder,  who  lived  in  the  house  of  her  fa- 
ther and  mother  as  a' lodger,  and' the  nature  of  certain  commune 
ings  which  paesed  between  the  defender  and  her  father  and  sister 
in  relation  ttxthe  matter,  as  Ufell  as  the  eireumetanees  under 
whieh  the  defender  deUeeredto' the  pursuer  »peafieular  letter^ 
^^■^speeial  drcumstamea  inwhich  the  Court,  though  the  matterm 
averred  transpired  intra  fiimitiam,  repelled  an  objection,  taken, 
on  the  ground  of  relationship,  to  the  admissibilitg  of  the  father 
and  sister  as  witnesses :  the  ground  of  the  decision  being,  that 
the  pursuer  wae  deprived  of  the  emdenee  on  which  she  could 
have  founded,  bg  the  conduct  of  the  defender  himaelf. 

Proo^Bfidenee— Agent  and  Ghent— i-Putial  Counsel—  Thepur^ 
suer  huoing:  emploged  anagentto  advise  her  on  her  clainu,  and  ho 
tooh  the  opinion  of  counsel  on  one  of  the  letters  ;  and  the  agent 
prepared  a  summons  of  declarator  of  marriage,  which,  in  con^ 
sequence  of  an  arrangement,  the  nature  of  which  was  disputed 
bg  the  parties,  woe,  along  with  certain  letters,  got  up  bg  the 
pursuer  from  the  agent,  and  theg  were,  it  was  admitted,  de- 
stroged  bg  the  defender  ;  and' the  pursuer,  in  the  course  of  the 
proof,  proposed,  for  the  purpose  of  showing  the  nature  of  the 
arrangement  under  which  the  papers  were  delivered  to  her,  to 
ash  of  the  agent  not  now  emploged  in  the  action,  in  whic/i  the 
proof  was  allowed,  the  reasons  she  assigned  at  the  time  for 
asking  deliverg  of  the  documents'^  Cireumetances  in  which  the 
Court  repelled  an  objection  stated  to  the  admiseibilitg  of  the 
evidence  qfthe  agent  on  the  ground  of  partial  counsel. 

The  defenderrwho  was  a  legal  practitioner,  and  live<f 
in  furnished  apartments  let  to  him  by  the  pursuer^tf 
mother,  admitted  that  a  sexual  intercourse  had  sub- 
sisted between  him  and  the  pursuer  for  some  time,  off 
which  two  children  had  been  bomb  The  parties  wero  at 
variance  with  r^ard  to  the  true  character  of  the  con- 
nexion. It  appeared  that  a  correspondence  had  taken 
place  on  Htm  subject)  in  the  coarse  of  whieh  certain  im- 


204 


REPORTS  OF  CASES  DECffiED 


[January 


portant  letters,  it  was  averred,  were  delivered  to  the 
pursuer  by  the  defender,  which  contained,  as  the  pur- 
suer alleged,  explicit  declarations  of  her  married  sta* 
tus.     It  was  averred  that  the  defender  had  several 
times  acknowledged  a  marriage  between  him  and  the 
pursuer  to  her  father  and  sister,  and  that  sundry  re- 
lative verbal  communings  on  the  subject,  of  material 
importance,  had  passed  between  these  parties,  who 
alone  were  acquainted  with  the  whole  matters,  and 
lived  in  the  family,  and  were  required  by  the  defen- 
der, on  strict  injunctions,  to  keep  them  secret,  for  the 
purpose  of  preventing  him  suffering  prejudice  by  the 
circumstances  being  publicly  known.     The  defender 
delaying  to  acknowledge  a  marriage,  though  urged 
to  it  by  the  pursuer,  she  employed  a  professional  agent 
to  take  the  opinion  of  counsel  on  one  of  the  letters, 
and  she  thereafter  threatened  to  execute  a  declara- 
tor of  marriage.     An  arrangement  then,  it  was  alleged, 
took  place,  the  nature  of  which  was  differently  stated 
by  the  parties,  but  in  consequence  of  it,  the  pursuer 
got  up  from  her  agent  certain  of  the  important  let- 
ters, written  by  the  defender  to  her,  the  memoir  and 
opinion  of  counsel,  and  the  prepared  summons  of  de- 
clarator, and  consented  meanwhile  to  waive  proceed- 
ings.    The  pursuer  stated  that  she  only  consented  to 
waive  proceedings  on  the  solemn  assurance  of  the  de- 
fender that  he  would  renew  his  declaration  of  marriage, 
a  draft  of  which  he  wrote  out,  as  also  a  mandate  by  the 
pursuer  to  get  up  the  papers  from  her  agent.     On  that 
assurance  she  got  up  the  papers  from  her  agent,  Mr 
White,  to  whose  chambers  she  repaired  for  the  pur- 
pose, accompanied  to  the  door  by  the  defender,  and 
when  she  came  out  of  his  office,  the  defender  was 
waiting  for  her  nearly  opposite.     The  defender  stated, 
on  the  other  hand,  that  to  avoid  public  discussion 
after  a  declarator  was  threatened,  he  agreed  to  settle 
a  sum  of  money  on  the  pursuer,  stipulating  that  all 
proceedings  should  be  quashed,  and  letters  and  copies 
be  surrendered  to  him.     It  was  farther  stated,  that  the 
pursuer  had  assented  to  this,  and  granted  a  mandate 
to  him  to  recover  the  papers  from  her  agent.     What- 
ever was  the  true  nature  of  the  arrangement,  the  par- 
ties, without  making  preparations  for  a  journey,  pro- 
ceeded to  the  country,  and  i^mained  there  some  time, 
where  the  pursuer  alleged  that  the  defender  again  de- 
livered to  her  an  acknowledgment  of  her  married  status. 
It  appeared  .that  the  defender  got  possession  of  the 
material  documents  which  the  pursuer  had  obtained 
from  her  agent,  and  which  were  contained  in  a  reticule, 
and  destroyed  them  by  putting  them  into  the  fire.  The 
pursuer  alleged  that  the  acknowledgment  of  marriage 
written  during  the  trip,  was  destroyed  at  the  same 
time.     But  parties  were  here  again  at  issue  with  regard 
to  this  proceeding, — the  pursuer  averring  that  it  was 
done  without  her  consent,  and  while  she  was  out  of  the 
defender's  presence :   while  the  defender  alleged  that 
the  destruction  of  the  documents,  which  were  of  no 
importance,  took  place  with  her  free  will  and  appro- 
bation, and  in  her  presence.     During  their  trip,  the 
pursuer,  at  the  defender's  solicitation,  had  written  an 
order  to  her  agent  to  deliver  up  to  the  bearer  any  other 
documents  which  remained  in  his  custody,  and  they 
were  accordingly  given  to  the  defender's  agent 
The  pursuer  brought  this  action  of  declarator,  found- 


ing on  a  promise  of  marriage,  and  libdling  on  certain 
of  the  letters  before  alluded  to,  or  rather  copies,  and  a 
U'ain  of  circumstances,  to  have  her  married  status  de- 
clared, but  it  is  needless  at  present  more  fully  to  detail 
the  particulars.      The  action  was  met  by  the  plea 
generally,  that  there  were  no  grounds  to  constitute  a 
marriage,  and  that  the  defender  never  gave  the  pursaer^ 
directly  or  indireody,  to  believe  that  she  had,  or  was 
to  have,  any  «laim  to  that  character.     On  the  record 
being  closed,  a  diligence  was  granted  by  the  Lord  Or- 
dinary Against  havers,  and  for  recovery  of  the  docu- 
ments alleged  to  have  been  in  the  reticule  and  destroyed. 
On  his  examination  as  a  haiver,  the  defender  admitted 
liaving  destroyed  certain  letters  libelled  on,  but  stated 
that  ^ey  were  burnt  with  the  consent  of  Uie  pursaer, 
which  was  denied  by  her.  The  pursuer,  in  the  course  of 
the  proof  before  the  Commissaries,  proposed,  in  respect 
of  a  penuria  te9tium,  to  adduce  two  witnesses: — her  fa- 
ther and  sister ;  but  being  excepted  to  on  the  ground  of 
relationship,  the  Commissary  made  avizandum  of  the 
point  to  the  Lord  Ordinary,  as  well  as  of  an  objection  on 
the  ground  of  agency  and  partial  counsel  taken  to  the 
admissibility  of  Mr  White,  who  had  previously  acted  as. 
agent  for  the  pursuer.    It  appeared  by  his  initial  exami- 
nation, that  Mr  White  had  been  employed  by  die  pur- 
suer to  advise  her,  and  to  prepare  a  memorial  to  counsel 
on  her  claims,  and  that  he  accordingly  performed  tho(se 
pieces  of  business,  and  advised  her  as  to  an  action  of 
declarator  which  she  proposed  to  bring,  but* he  bad 
not  been  employed  in  any  ciq>acity  in  the  piesent 
action.     The  Commissary  ordered  his  examinatioii  tit 
causa  to  proceed,  but  to  be  sealed  up  to  lie  tit  neteniu. 
Thereafter,  the  Lord  Ordinary  repelled  the^objection, 
and  appointed  the  deposition  to  be  produced  in  pro- 
cess.    In  the  course  of  his  examiAation,  the  pursuer 
proposed  to  ask  him  to  state  Ae  reasons  she  assigned, 
when,  on  her  request,  he  delivered  up  the  letters  and 
documents  previously  mentioned,  and  for  what  pur- 
pose, and  on  what  ground  he  delivered  them  to  her  ? 
An  objection  was  taken  to  this  question,  that  what  was 
said  outwith  the  presence  of  the  defender,  was  an  in- 
competent investigation.      The  objection  being  sus- 
tained by  the  Commissary,  an  appeal  was  taken  to  the 
Lord  Ordinary.     With  regard  to  the  objections  stated 
to  the  admissibility  of  the  pursuer's  father  and  sister, 
the  Lord  Ordinary,  on  25th  March  1836,  appointed 
their  depositions  to  be  taken,  to  lie  in  reteniisy  subjoin- 
ing the  following  note : 

"  Had  the  form  of  procedure  been  so  peremptory  as  to  oblige 
the  Lord  Ordinary  instantly  to  decide  the  point  in  dispute,  h3 
would  have  been  disposed  to  find,  that  in  the  special  circum- 
stances of  this  case,  these  witnesses  were  not  inadmissible. 
The  rule  against  the  admission  of  near  relations  is  not  absolute. 
It  confessedly  suffers  one  exception,  that  arising  from  fiei»acrt.z 
UBtium  ;  and  in  the  latest  case  which  occurred,  that  of  Stewart 
V,  Menzies,  and  in  which  the  objection  was  sustained,  it  se^ms 
to  have  been  admitted  by  the  Court,  that  even  there,  circum> 
stances  might  emerge  in  the  course  of  the  proof,  which  would 
ultimately  warrant  a  recourse  to  the  testimony  of  the  rejected 
witnesses.  Now  here,  and  even  with  the  information  at  pre- 
sent afforded  by  the  admissions  of  the  defender,  there  are 
very  strong  grounds  for  holding  that  there  is  a  penuria,  and  that, 
too,  imputable  to  the  defender  himself.  It  is  admitted  by  him, 
that  between  the  8th  March  and  1st  of  April  1834  inclusive, 
certain  letters,  of  which  the  contents  are  also  adraitted,  were 
addressed  by  the  defender  to  the  pursuer.     The  true  import 
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and  object  of  those  letters,  form  one  of  the  principal  subjects 
of  averment  and  denial  on  the  record.  The  first  of  these  let- 
ters expressly  cautions  the  pursuer  to  keep  the  contents  strictly 
secret,  except  from  her  fioher  and  mother.  It  is  not  denied 
that  the  parties  were  liting  in  the  same  fiimily,  and  that  nego- 
tiations or  conversations  were  taking  place  in  regard  to  the 
Nibject  of  the  letters ;  and  indeed,  in  the  defender's  letter  of 
the  9th  of  March,  of  which  the  copy  is  admitted,  he  refers  to  a 
'  statement  made  last  night  to  your  sister.'  In  addition,  it  must 
be  considered  that  he  admits  that  one  very  important  letter — 
that  of  the  8th  March  1834,  from  the  pursuer  to  him, — vras  by 
him  thrown  into  the  fire ;  though  he  adds,  this  was  done  in  her 
presence.  Whatever  may  be  the  truth  of  that  statement,  the 
fact  is,  the  letter  was  destroyed  by  him ;  and  he  does  not  admit 
the  accuracy  of  the  copy  kept  and  produced  by  the  pursuer. 
And  again,  he  admits  that  at  a  later  period  he  got  possession  of 
and  destroyed  a  number  of  papers,  of  which  neither  the  descrip- 
tion nor  the  contents  can  now  easUy  be  identified.  In  these  dr- 
cnmstances,  there  does  seem  to  be  a  strong  case  on  the  part  of 
the  pursuer  for  dispensing  with  the  general  rule,  and  for  allow- 
ing the  examinarion  of  the  proposed  witnesses  on  those  points, 
(such  as  the  negotiations  and  communications  connected  with 
the  above-mentioned  correspondence,  &c.)  on  which  they  alone 
can  possess  any  information.  The  Lord  Ordinary  however  is 
perfectly  sensible,  as  the  Court  seem  to  have  he^n  in  the  case 
of  Stewart  r.  Menzies,  that  in  the  course  of  the  proof,  circum- 
stances may  arise  capable  of  affecting  very  materially  the  ques- 
tion of  the  admissibility  of  these  witnesses ;  and  as  the  forms  of 
Court  afford  the  means  of  obtaining  all  the  additional  light  on 
the  subject,  without  any  risk  of  the  loss  of  evidence  to  the  pur- 
suer, he  has  thought  it  his  duty,  in  a  question  of  such  deHeacy 
and  difficulty,  to  avail  himsebf  of  these  forms  on  the  present 
occasion." 

Mutual  minutes  of  debate  were  appointed  by  the 
Lord  Ordinary  to  be  lodged  by  the  parties,  as  to  the 
competency  of  opening  up  the  sealed  depositions  of 
the  pursuer's  father  and  sister  t  and  thereafter,  on  26th 
November  I836» 

"  The  Lord  Ordmary  having  considered  the  minutes  of  debate; 
In  respect  of  the  special  drcumstanoes  of  this  case,  as  establish- 
ed by  the  documents  in  process,  and  the  proof  already  taken, 
repels  the  objections  offered  by  the  defender  to  the  admissibility 
of  the  pursuer's  fiither  and  sister,  as  witnesses ;  and  also  repels 
the  objection  to  the  question  put  to  the  witness  Robert  White, 
and  appoints  the  seided  packets  referred  to  in  the  minutes  to 
be  opened,  and  to  form  part  of  the  process. 

*'  Note, — The  Lord  Ordinary,  upon  again  considering  the 
objection  to  the  examination  of  Uie  pursuer's  father  and  sister, 
is  rather  confirmed  than  otherwise,  in  the  opinion  expressed  in 
his  former  note.  The  general  rule  unquestionably  is,  that  wit- 
nesses io  circumstanced  must  be  rejected ;  and  the  Lord  Ordi- 
nary fully  concurs  in  the  opinion,  that  actions  like  the  present 
do  not  necessarily  demand  any  relaxation  of  that  rule.  When 
a  pursuer  founds  upon  an  alleged  private  and  irregular  marriage, 
it  would  be  most  dangerous  to  permit  her  to  urge  as  a  matter 
of  right,  the  secrecy  of  the  transaction,  as  in  itself  a  sufficient 
ground  for  obtaining  the  testimony  of  her  near  relations,  the 
▼ery  persons  who  have  the  strongest  motives  for  colouring  or 
perverting  the  truth ;  and  who,  on  the  supposition  of  her  aver- 
ments being  unfounded,  are  presumably  the  very  persons  with 
whose  assistance  the  measures  of  the  pursuer  have  been  con- 
trived. But  the  rule  is  not  without  exception.  Even  inlhe 
latest  ca&e,  mainly  founded  on  by  the  defender,  that  of  Stewart 
V-  Menzies,  the  Court,  in  expressing  their  opinions,  took  for 
granted,  that  drcumstances  nught  emerge  in  the  course  of  the 
proof,  warranting  the  examination  of  the  witnesses  objected  to, 
on  the  ground  of  reladonship;  and  accordingly,  on  the  strength 
of  such  circumstances,  a  brother  of  the  pursuer  was  afterwards 
examined.  Now,  it  does  appear  to  the  Lord  Ordinary,  that 
the  present  case  fidls  withm  the  exception.  It  is  established 
by  the  documents  in  process,  at  least  by  copies  of  which  the 
accuracy  is  admitted,  that  the  defender  did  address  several  let- 
ters to  the  pursuer,  which,  to  say  the  least  of  them,  tae  of  a 


very  equivocal  character.    Independently  of  the  sense  attached 
to  them  by  the  defender,  by  profession  a  man  of  business,  the 
construction  put  upon  them  by  the  pursuer,  the  comparatively 
inexperienced  individual  to  whom  they  were  addressed,  especially 
if  that  construction  was  known  to  the  defender,  is  a  point 
which  may  be  of  very  great  importance.     In  this  view,  it  is  es- 
sential to  ascertain  the  whole  drcumstanoes  relative  to  the  ac- 
ceptance by  the  defender  of  the  pursuer's  lietter  of  the  8th  of 
March,  the  terms  of  which  are,  for  the  first  time,  admitted  in 
the  minute.     The  defender,  in  his  deposition  as  a  haver,  admits 
that  he  received  that  letter  and  burnt  it ;  but  the  addition  to 
that  testimony,  that  it  was  so  burned  in  the  presence  of,  and 
with  the  consent  of  the  pursuer,  is  clearly  not  conclusive  evi- 
dence.    The  only  information  attainable  upon  all  those  matters, 
is  to  be  sought  for  in  the  examination  of  the  pursuer's  near  re- 
lations, to  whom,  by  the  most  positive  injunctions  of  the  de- 
fender himself,  the  pursuer's  confidence  was  to  be  confined. 
In  these  circumstances,  it  does  appear  to  the  Lord  Ordinary, 
that  their  testimony  cannot  be  rejected,  without  the  greatest 
injury  to  the  pursuer ;  while,  on  the  other  hand,  the  defender 
has,  by  his  own  acts,  placed  himself  in  a  situation  most  justly 
barring  all  attempts  on  his  part  to  shut  out  the  only  light  which 
can  be  obtained  on  the  subject.     In  canvassing  the  weight  due 
to  the  testimony  of  those  witnesses,  regard  will  of  course  be 
had  to  the  peculiarity  of  their  situation,  but  in  the  meantime 
the  Lord  Ordinary  cannot  refuse  their  testimony.     The  second 
point  relates  to  the  question  put  to  Mr  White,  as  to  the  pur- 
suer's reasons  for  asking  from  him  the  letters  and  documents ; 
or,  as  the  question  is  put  in  another  form,  his  reasons  for  re- 
delivering them.     In  general,  a  statement  made  by  a  party 
would  be  inadmissible ;  but  this  is  not  exactly  a  fair  mode  of 
stating  the  point.     It  is  admitted,  that  those  papers  and  docu- 
ments were  got  up  from  Mr  White  by  the  pursuer,  for  the  pur- 
pose of  being  delivered  to  the  defender,  who  was  waiting  in  the 
neighbourhood  of  Mr  White's  office.     It  is  admitted  by  the 
defender,  that  the  delivery  of  those  documents  to  him,  was  not 
gratuitous  or  unconditional.     He  avers,  that  the  condition  was, 
the  conveyance  to  her  of  a  provision  for  life ;  while  the  pur- 
suer avers  it  to  have  been  the  granting  of  a  letter  explicitly  declar- 
ing her  to  be  his  wife,  and  thus  superseding  the  necessity  of 
the  first  action  of  declarator,  and  of  the  various  documents  on 
which  it  was  founded.     Both  parties  aver,  that  a  letter  was 
written,  binding  the  defender  to  the  condition,  such  as  it  was. 
That  letter  is  not  forthcoming.     The  defender  has  not  examined 
the  pursuer  as  a  haver,  and  on  the  other  hand  she  states,  that 
it  was  burnt  along  with  the  other  documents,  which  the  defen- 
der admits  he  put  into  the  fire  at  Burntisland ;  and  in  the  absence 
of  any  proof  of  its  existence,  there  does  seem  to  be  some  pro- 
bability in  this  statement.     The  parties  then  being  at  issue  in 
regard  to  the  condition  on  which  these  papers  and  documents 
were  to  be  delivered  up,  it  rather  appears  to  the  Lord  Ordinary 
that  the  expressions  used  by  the  pursuer  to  her  agent,  on  ask- 
ing for  the  papers,  while  the  defender  was  waiting  in  the  street 
to  receive  them,  fall  to  be  considered  as  part  of  the  rea  geata  ; 
as  a  circumstance  taking  place  in  the  course  of  the  transaction, 
which  may  be  competently  received." 

The  defender  reclaimed.     At  advising, 

Lard  GiUiea, — I  am  quite  convinced  by  the  Lord  Ordinary's 
notes.     I  think  his  reasons  are  quite  satisfiictory. 

Lord  President. — So  am  I.  The  defender  has  just  been  the 
cause  himself  cf  letting  in  these  witnesses. 

Zorcf  Mackenzie, — I  am  decidedly  of  that  opinion.  I  by  no 
means  wish  to  disturb  the  law  by  letting  in  the  evidence  of 
a  fiimily ;  but  this  is  a  very  special  and  a  very  peculiar  case.  It 
is  admitted  that  the  defender  delivered  a  letter  to  the  pursuer, 
containing  a  peculiar  treaty,  wherein  he  stated  that  he  was  to 
leave  a  declanition  at  his  death,  acknowledging  the  pursuer  as 
his  wife ;  and  he  enjoined  the  most  strict  secrecy  about  this 
letter;  and  he  declared,  *'  that  in  the  event  of  the  contents  of 
this  letter  being  made  known  to  any  other  person  or  persons, 
except  your  fiober  and  mother,  the  letter  shall  be  (^  no  avail, 
and  shall  in  no  manner  of  way  be  held  as  binding,. or  used  as  a 
document  against  me."    Now,  he  says  he  was  to  make  her  his 
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widow,  hat  not  hw  wife.  I  hmwe  fae^rd  of  tueh  thingv  Wing 
attempted,  but- 1  do  not  know  how  &r  tbey  ore  poraible.  It  i§ 
just,  be  Mys,  to  be  a  sutpensive  roarriege.  Wbat  eflect  that 
may  produce  I  cannot  say,  tbat  question  not  being  before  us 
just  now :  so  I  sball  not  prejudge  it.  But  when  we  wish  to 
consult  the  letters  founded  on,  we  cannot  get  tbem,  and  the  de- 
fender admits  having  destroyed  tiiem ;  now,  can  the  Court  ex- 
dude  the  evidence  of  a  fiunily,  even  in  eireumkances  where  it 
is  impossible  to  get  other  evidence.  1  cannot  think  so.  It  is 
just  a  special  case  ofpemtria. 

Lord  President. ^At  is  very  plain,  if  be  did  not  wish -to  de- 
ceive the  lady,  be  meant  to  deceive  the  widow's  fnnd  of  the 
writers  to  the  Signet. 

Idfrd  €rUlie9. — Tbat  is  not  a  new  tUng. 

Lord  Balgrmjf  absent. 

The  Court  adhered. 

Pursuer's  Authorities. — Alison's  Criminal  Law,  Vol.  II.  p. 
460.  Hume's  Criminal  Law,  Vol.  II.  p.  385.  Barber  o. 
Stewart,  July  1732 ;  Mor.  16,742.  Young  v.  Arrot,  8th  Dec 
1738 ;  Mor.  16,743.  Stair,  IV.  43,  8.  Banktoo,  .1 V.  30,  Id. 
Erskine,  B.  IV.  t  2,.§  26.  StirUag  v.  Hamilton,  1 1th  July 
1704;  Mor.  16,708.  Lothian  on  Consistorial  Law.  Cumming 
r.  Cumming,  5th  March  1748;  Mor.  16,756.  Boyd  v.  Gibb, 
20th  Jan.  1770.  Nicolsonv.  Nicolson,  6th  Dec.  1770.  Hailes' 
Decisions,  pp.  371  and  418.  Dalziel  v.  Richmond,  lOth  June 
1790.  Bell,  2Ist  Jan.  1797.  Martin  v.  Mackisswi,  8th  Feb. 
1816.  BeU  V,  BeU,  14th  AprO  1819 ;  2  Murray,  130.  Spence 
V.  Howden,  12th  July  1819;  2  Murray,  167.  Dtlrymple  n. 
Dalrymple  ;  Dr  Dodson's  Report.  Honyman  v.  Campbell,  3d 
March  1831. 

Defender's  Authorities..^Tait  on  Evidence,  p.  375.  Dalaiel 
V.  Richmond,  10th  July  1790;  Mor.  16,780.  James  Bell  v. 
Isobel  King,  2Ist  Jan.  1797 ;  Mor.  16,786.  Dodson's  Report 
of  Dalrymple  Cause,  pp.  179,  L98,  2X4.  Stewart  v.  Mwaes, 
5th  Feb.  1835 ;  Shaw,  13,  p.  406. 

Lord  Ordmary,  Fullerton. — Act.  P.  Robertson,  James  An- 
derson;   Andrew  Dunlop,   W.8.,   AgetU Alt,   Rotherfurd, 

Pyper;  Davidsons  and  Syme,  W.S.,  Affemt$ D.,   Ckrk, — 

[G.D.F.] 


19^  January  1837. 
Fu8T  Division (G.D.F.) 

^o.  120. — Sm  Norman  Macdonald  Lockhart, 
Bart^  Pursuery  v,  Mabt  Jane,  and  Emeua  Oli- 
via Lockhart  Macdonau),  Defenders^ — Et  e  can- 
ira. 

Tailrif  Dftstiwstion— Hftirti  Whatsoaorer— Heirs-Male— Qause 
^Construction — Succession — Where  tt  deed  of  taiine  was 
grcaUed  by  a  party  in  favour  of  *'  myeelf^  mtd  the  heir»-maie 
of  my  present  marriage"  **  and  the  heirs  mhaieomever  of  the 
bodies  of  the  said  heirs-^male  ;  whomfaiUny,  to  the  heirs^mak** 
of  any  subsequent  marriage,  and  the  heirs  whatsomever  of  the 
said  heirs-male ;  whom  Jailing,  to  my  only  daughter  nominatim, 
"  and  the  heirs-male  of  her  body"  of  her  present  marriage, 
".  and  the  heirs  whatsomever  of  the  bodies  of  the  said  he*rs» 
male;"  whom  failit^,  to  her  .heire*maie  of^any  atihsequent 
marriage,  and  the  heirs  wha$tiomever  4(f  the  said  hmrs^male  ; 
'*  whomfdilmg,  to  the  heirs-female  of  the  said  daughter,^  of 
her  present  marriage  ;  whom  failing,  to  any  others  to  be  •no- 
minated ;  amd  on  the  death  of  the  daughter,  who  took  the  .en- 
tailed  estate  on  the  failure  provided.  A,,  the  eld^  of  two 
grandsons  of  the  demghter  (A.  and  JB )  pouessed,  find  died 
leaving  only  two  daughiers  ;  and.B.,  ashiir'-male,  then  etaim- 
ed  the  estate,  in  virtue  of  the  destination  ta  the  entail,  to  the 
exclusion  of  his  two  nieces — Held,  that  the  ssKcession  deseemd* 
td  to  the  heirs  whatsomever  of  A.,  in  preference  to  B.,in  re- 
spect  that  **  the  heirswhatsomever  of  the  bodies. of  the  saidheirS" 
male,"  severally  called,  never  could  have  smeceeded  in  terms  of 
ihe  taiUie,  without  eonfiuion  €md  interpolation,  if  the  whJt 
heirs^mak  were  previously  to  be  exhmusied. 

The  late  John  Maedonald,  of  Largie,  on  tlie  oeea* 


flion  of  die  marriage  of  hk  only  daughter,  Elizabeth, 
with  Charles  Lockhart,  second  son  of  George  Lockhart 
of  Caniwath,  became  a  party  to  their  contract  of  mar- 
riage, and  in  thai  deed,  dated  in  Attguat  1762,  bound 
himaelf  to 

-**  grant  and  suhscnhe  a  disposition  containing  procnratory  of 
-resignation,  precept  of  sasine,  and  other  usual  dauses,  of  his 
lands  and  estate  of  Largie,  lying  in  the  lordship  cf  Cantyre  and 
shire  of  Argyle,  in  fiivours  oif  himself  and  the  heirs-male  to  be 
procreate  of  his  hody  of  his  present  marriage,  and  the  heirs  what- 
aomever  of  the  body  of  theaaid  heirs-male ;  whom  &iling,  to  the 
heirs-male  to  be  procreate  of  his  body  in  any  subsequent  mar- 
riage, and  the  heirs  whatsomever  of  the  body  of  the  said  heir$- 
male ;  whom  fiuling,  to  the  said  Mrs  Elizabeth  Macdonald,  and 
-the  heirs-male  of  her  body  of  this  present  marriage,  and  the 
heirs  whatsomever  of  the  body  of  the  said  heirs-inale  ;  whom 
ftiling,  to  the  heirs-male  of  the  body  of  the  said  Idrs  Elizabeth 
'Macdonald  in  any  subsequent  marriage,  and  the  heirs  whatsom- 
ever of  the  body  of  the  said  heirs-male  ;  whom  fiiiling  to  the 
heirs-female  of  the  said  Mrs  Elizabeth  Macdonald  of  this  pre- 
sent marriage  ;  whom  failing,  to  such  other  heirs  as  he,  the  said 
John  BCacdoiudd,  shall  think  proper  to  nominate  and  appoint  in 
the  said  disposition,  or  in  any  other  writing  to  be  made  and  sub- 
scribed by  him,  at  any  time  in  his  lifetime,  under  the  following 
provisions :  That  the  eldest  heir-fenude,  or  heir  whatsomever, 
shall  always  succeed  to  the  estate  of  Largie,  without  division, 
-throughout  the  whole  course  of  succession.'* 

Mr  Macdonald,  in  April  1763,  executed  a  deed  of 
entail,  whereby  he  entailed  the  estate  of  Largie  ac- 
eordiDg  to  the  tenor,  and  in  implement  of  the  marriage- 
contract.     The  procuratory  of  resignation  was  for 

*'  resigning  the  lands  in  &vours  and  for  new  infeftments  of 
the  same,  to  be  made,  given,  and  granted,  to  and  in  favours  of 
myself  and  the  heirs-male  to  be  procreate  of  my  body  of  my 
present  marriage  with  Mrs  Elisabeth  Maeleod,  lawful  daughter 
to  Mr  John  Macleod  of  Muiravonside,  advocate,  and  the  heirs 
whatsomever  of  the  bodies  ofthe  .said*  heirs-male ;  whom  fiuling, 
to  the  heirs-male  to  be  procreated  of  my  body  in  any  subse- 
quent marriage,  and  the  heirs  whatsomever  of  the  bodies  of  the 
said  heirs-male ;  whom  fitiling,  to  Mrs  Elizabeth  Macdonald, 
my  only  lawful  daughter,  and  the  heirs-male  of  her  body  of  h«*r 
present  marriage  with  Mr  Charles .  Lockhart,  second  son  to 
Goprge  Lockhart  of  Camwath,  Esq.,  and  the  heirs  whatsom- 
ever of  the  body  of  the  said  heirs-niale ;  whom  (ailing,  to  the 
heirs-male  of  the  said  Mrs  Elizabeth  Macdonald  in  any  subse- 
quent marriage,  and  the  hdrs  whatsomever  of  the  bodies  of  the 
said  heirs-male ;  whom  failing,  to  the  heirs-female  of  the  said 
Mrs  Elizabeth  Macdonald  of  her  present  marriage;  whom  failing, 
to  such  other  heirs  as  1  have  nomliuUe,  or  shall  think  proper  to 
nominate  and  appoint  by  any  writing  already  made  and  sub- 
scribed, or  to  be  hereafter  made  and  subscribed  by  me  at  any 
time  in  my  lifetime;  and  which  nomination  is  to  held  as  a 
pait  of  this  deed,  and  is  to  be  insert  and  engrossed  in  any 
charter  or  infeftment  to  follow  hereupon  ;  and  filling  of  sud 
nomination,  to  my  nearest  and  lawful  heirs-male  whatsomever ; 
which  failing,  to  my  heirs  and  assignees  whatsomever.** 

Of  the  same  date  with  the  deed  of  entail,  Mr  Mac- 
donald executed  a  deed  of  nomination,  whereby  he 
called  a  variety  of  otber  substitutes  to  tbe  enjiuled 
lands. 

Oo  Mr  MAcdonald's  death,  his  daughter,  then  Mrs 
JSlixabeth  Macdonald  Lockhart,  took  the  estate^  Of 
the  BUUfTiage  between  her4uid  Mt  Lockhart  there  were 
aeveral  sons  and  daughters.  The  dclest  son,  James, 
on  his  mother^s  death,  succeeded  to  the  estate ;  but, 
dying  without  issne,  his  brother  Alexander  (after- 
mrds  Sir  Alexander)  sooceeded.  He  died  leaving 
sweral  eoBs:  the  eidost  of  whom,  Sir  Charies  Mae- 
donald  L9Mmt,  ^eeeeded,  and  died  without  male 
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issue,  but  he  iefl  two  daughtere,  the  .present  defenders. 
Oo  the  death  of  Sir  Charles  a  competition  took  plaoe 
for  the  estatB  of  Largie,  under. the  terms  of  the  desti- 
jiation  and  procmratorjr  in  'the  entail,  between  the  de- 
ftnders,  the  jdaughters  of  Sir  Charles,  and  the  jpur^uer, 
the  brotherTgerman  of  Sir  Charles. 

The  widow  of  Sir  Charles,  as  £u;trix  hco  MUoris  ap- 
pointed to  her  yomigest  daughter,  the  defender,  raised 
in  her  name  jeouI  behoof,  an  action  of  declarator  in  1 834, 
on  the  narcatxve  of  the  deed  of  entaU  and  deed  of  jio- 
mination,  subsuining  that  the  entail  did  not  exclude 
the  succession  t^f.heirs-portioners,  and  concluding  that, 
njider  the  ierms  of  the  destination,  the  defender,  £me- 
lia  Olivia,  was  not  only  entitled  totake  fip  the  property 
of  Largie  as  one  of  the  heirs^portioners,  but  that  she 
was  entitled  to. hold  the  same  iniee*«imple;  and  that 
it  ought  to  be  found  and  declared  that  she  was  entitled 
to  wake  up  her  titles,  unrestricted  by  the  'fetters  of 
etitaii. 

The  elder  daughter  lodged  defences  to  this  actiom, 
pleading,  that  she  was  entitled  to  take  up  the  estate, 
in  exclusion  of  her  sister,  in  respect  of  the  terms  of  the 
entail  being  irreconcileable  with  the  idea  of  the  suc- 
cession of  heirs-portioners.  On  the  other  hand,  Sir 
Norman  defended,  and  daimed  to  be  preferred,  to  the 
exclusion  of  the  daughters  of  Sir  Charles. 

The  elder  daughter,  Mary  Jane,  raised  an  action  in 
1836,  on  the  narrative  .of  the  above  deeds,  subsuming 
that  she,  as. nearest  heiress  of  entail  and  provision,  in 
terms  of  the  above  destination,  or  in  terms  of  the  mar- 
riage-contract and  deeds  in  implement,  was  entitled  to 
take  up  the. lands  in: that  character,  in  terms  and  under 
the  burdens  of  the  entail,  and -exclude  Sir  Norman  and 
her  sister. 

To  this  action 'the  sister,  Emelia  Olivia,  pleaded — 
(1.)  In  terms  of  the  deed  of  entail,  and  of  the  feu- 
dal investiture  following  thereon,  the  estate  of  Lar- 
gie devolved,  on  the  death  of  her  and  the  pursuer's 
4ther,  on  his  heirs  whatsoever;  and  as  there  is  no 
exclusion  of  heirs-portioners,  the  heirs  whatsoever  are 
the  pursuer,  and  her  sister  the  defender,  as  heirs-por- 
tioners.  (2.)  It  is  by  the  -entail  alone  that  the  suc- 
cession falls  to  be^cegulated,— ^11  previous  obligations, 
contained  in  mandage-contracts  ^or  otherways,  most 
either.be  bald  to  have  been  implemented  by  the  exe- 
cution of  that 'deed  of  entail,  or  they  are  effectually 
cut  off  by 'the  negative  prescription.  (3.)  There  is  no 
groand  ior  setting  aside  the  deed  of  entail ;  and  even 
if  there  were,  it  eauld.be  insisted  in  only  in  a  proper 
action  of  teduetion. 

Sir  Norman,  who  stated  his  previous  plea  of  prefer- 
ence, had  intemwdiately  brought  -a  counter  acUon  to 
have  it  found,  that  as  the  destination  of  the  estate  of 
Laigie  was  to  MrsrElizabeth  Macdonaid,and  the  heirs- 
male  of  her  body,  .and  the  heirs  whatsoever  of  the 
bodies  of  the  said  heirs-male,  and  the  pursuer  being 
tlie  second  Bonand  heirrmale  of  the  body  of  Sir  Alex- 
ander Macdoaald  Lockhart,  and  as  such  heir-male  of 
the  body  of  Mrs  Elizabeth  Macdonald  by  her  marriage 
with  Mr  Lockhart,  he  was  entitled  to  be  preferred  to 
the  estate,  to  the  exclusion  of  the  defenders,  who  could 
only  claim  under  the  (second  branch  of  the  destination 
as  heirs  whatsoever  ,of  Ihe  body  of  an  lieir-male,  and 


that  it  ought  and  ^ould  be  found  and  declared  accord- 
ingly. 

The  present  defenders  pleaded  in  bar  of  this  action, 
that  by  the  entail  the  estate  was  provided  successively 
to  the  heirs-male  of  the  marriage  between  Mn  Elizabeth 
Macdonald  and  Mr  Lockhart,  *^  and  the  heirs  whatsoever 
of  the  bodies  of  the  said  heirs-male :"  -so  that  afler 
being  taken  up  by  the  first  of  those  heirs-male,  it  passed 
on  his  death,  in  the  first  instance,  to  the  heirs  whatso- 
ever of  his  body. 

These  several  actions  of  declarator  being  eaqjoined, 
cases  were  ordered  arguing  the  whole  cause.  As  the 
point  raised  by  the  pursuer,  however,  went  to  exclude 
the  defenders  altogethw,  the  argument  in  the  cases 
was  directed  solely  to  that  question. 

The  defenders  pleaded — It  is  evident  in  the  amtail 
by  Mr  Macdonald,  that  in  calling  his  own  heirs-male, 
whether  of  his  marriage  with  Mrs  Elizabeth  Madeod, 
or  of  any  subsequent  marriage,  in  preference  to  his 
daughter,  Mrs  Lockhart,  as  well  as  in  calling  in  their 
order  the  heirs-male  and  the  heiis-female  of  Mrs  Look- 
hart  herself,  Mr  Macdoaald  used  these  words,  *'  heirs« 
male,"  and  "  heirs^emale,"  in  their  more  restricted 
sense,  to  indicate  his  own  and  his  daughters'  tmoiediate 
desoendants ;  i.  e.  his  own  sons  in  the  one  case,  and 
the  sons  and  the  daughters  of  Mrs  Lockhart  in  the  other. 
This  is  obvious  from  the  terms  of  the  ulterior  substi- 
tutions, which  in  any  other  view  would  have  been  un- 
necessary. By. the  destination  as  framed  by  Mr  Mac- 
donald, it  is  plain  that  he  meant  to  adopt,  so  far  as  the 
immediate  descendants  either  of  himself  or  of  Mcs 
Lookhart  were  concerned,  the  legal  order  of  succession 
to  himself  and  -to  his  daughter,  although  not  the  legal 
order  of  collateral  succession  among  these  immediate 
descendants  themselves.  He  calls  to  the  succession  all 
his  own  miale  issue,  t.  e.,  his  sons,  whether  of  his  first 
or  of  any  aubsequent  marriage.  In  like  manner,  he 
.calls  all  the  heirs-male,  f. «.,  sons  of  his  daughter, 
whether  of  her  marriage  with  Mr  Lockhart,  or  of  any 
•subsequent  marriage.  This  was  the  legal  order  of  suc- 
cession to  Mr  Macdonald  himself,  and  also  to  his 
daughter ;  for  the  sons  of  either  of  them,  whether  of  a 
first  or  of  a  subsequent  marriage,  would  certainly 
have  been  preferable  to  daughters,  in  the  eve&t  of  the 
succession  opening  by  the  death  of  their  parent.  But 
if  a  son  of  a  first  marriage  had  actually  succeeded,  and 
left  a  full  aister,  that  sister  would,  according  to  the 
legal  course  of  succession,  have  excluded  a  brother  of 
a  subsequent  marriage ;  »•  e.,  a  brother  by  the  half-blood. 
Uenoe,  according  to  the  legal  order  of  collateral  auc- 
cession  among  the  immediate  desoeadaBis  of  Mr  Mac- 
,donald  and  of  Mrs  Lockhart,  it  might  haAre  'happened 
that  the  estate  would  come  to  be  possessed  by  the 
-former  proprietor's  daughter,  to  the  esEi^asion  of  that 
proprietor's  son,  or  even  by  a  younger  daughter,  to  the 
.exclusion  of  an  elder.^ister  by  the*  half-blood.  Itwas^ 
therefore,  to  pteveat  those  anomalies  arising  out  of  the 
legal  order  of  succession  of  their  immediate  descen- 
dants to  each  other,  that  the  destination  was  evidently 
framed ;  and  nothing  is  more  common,  in  the  destina- 
tion of  an  estate,  whether  in  a  contract  of  marriage,  or 
in  a  deed  of  entail,  than  to  settle  it,  in  the  first  instance, 
on  the  proprietor's  own  heirs-male  or  sons,  in  the  order 
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of  their  seniority,  whether  of  one  marriage  or  of  another 
marriage.  But,  while  the  entail  of  Largie  contains  this 
most  common  and  most  natural  deviation  from  the 
legal  order  of  succession  among  the  immediate  de- 
scendants of  Mr  Macdonald  and  his  danghter,  when  the 
estate  was  to  pass  to  the  collateral  heirs  of  those  de- 
scendants, there  is  no  trace  of  any  intention,  on  the 
part  of  Mr  Macdonald,  to  deviate  from  the  legal  order, 
in  so  far  as  related  to  the  succession  of  the  descendants 
of  such  sons.  He  settles  his  estate  on  the  heirs-male 
of  his  own  body,  and  the  heirs  whatsoever  of  the  bodies 
of  these  heirs-male ;  and  in  like  manner  on  the  heirs- 
male  of  his  daughter's  body,  and  the  heirs  whatsomever 
of  the  bodies  of  these  other  heirs-male.  To  the  de- 
fenders it  appears  perfectly  plain,  that  the  persons  thus 
called  to  the  succession  are  not,  in  the  first  instance, 
the  whole  heirs-male  successively  of  Mr  Macdonald 
and  of  Mrs  Lockhart,  but  the  heirs-male  of  his  body 
and  of  her  body,  and  the  heirs  whatsomever  of  the 
bodies  of  those  heirs-male  respectively  and  successively. 
The  heirs-male  of  Mrs  Macdonald,  and  the  heirs  what- 
soever of  their  bodies,  are  called,  in  general  and  com- 
prehensive terms,  as  one  class  of  heirs.  It  is  of  course 
implied  that  the  individuals  of  that  class  are  called  in 
succession,  in  the  same  way  as  when  a  grant  is  made 
to  A.  B.  and  his  heirs,  in  which  case  all  the  heirs  of  A. 
B.  take  upon  the  failure  of  A.  B.  and  successively  upon 
the  failure  of  each  other — ^but,  at  the  same  time,  they 
take  according  to  the  legal  order  of  succession  inter  se» 
In  other  words,  when  the  succession  once  opens  to  an 
heir-male,  whether  of  the  body  of  Mr  Macdonald  him- 
self, or  of  the  body  of  Mrs  Lockhart,  the  persons  next 
called  to  the  succession  are  the  heirs  whatsoever  of  the 
body  of  the  heir-male  so  succeeding.  This  is  the  legal 
order  of  succession  ;  and  unless  the  destination  is  ex- 
pressed in  terms  so  clear,  and  so  express,  as  neces- 
sarily to  exclude  it,  it  is  that  order  which  a  court  of 
law  is  bound  to  adopt.^ — Pro  hterede  in  duhio  respon- 
dendum. But  the  construction  for  which  Sir  Norman 
Lockhart  contends,  is,  that  all  the  hers-male  of  Mr 
Macdonald's  own  body,  and  all  the  heirs-nuile  of  the 
marriage  between  Miss  Macdonald  and  Mr  Lockhart, 
must  be  exhausted  before  the  heirs  whatsoever  of  the 
bodies  of  any  one  of  those  heirs-male  can  be  admitted; 
or,  in  other  words,  that  there  is  an  explicit  and  declared 
preference  of  males  before  females  throughout  the 
whole  course  of  succession.  Sir  Norman  maintains 
that  this  branch  of  the  destination  is  the  same  as  if  it 
had  been  to  be  in  favour  of  the  heirs-male  of  the  body 
of  Mr  Macdonald  and  of  Mrs  Lockhart ;  whom  failing, 
the  heirs  whatsoever  of  the  bodies  of  these  heirs-male. 
In  which  case  he  alleges,  that  all  the  heirs-male 
must  be  exhausted — must  fail — before  a  female  can  by 
possibility  succeed.  This  supposed  preference  of 
males  over  females,  throughout  the  whole  destination, 
forms  the  basis  of  the  pursuer's  argument ;  and  there- 
fore it  will  be  necessary  to  examine  the  terms  of  the 
destination  a  little  more  particularly.  Now,  it  is  quite 
true,  that  in  the  additional  nomination  of  heirs,  failing 
the  descendants  of  his  own  body,  Mr  Macdonald  calls 
to  the  succession  various  individuals  of  his  own  name, 
and  apparently  little  connected  by  blood  either  with 
himself  or  with  each  other,  and  he  limits  the  succession 
to  the  heirs-male  of  the  bodies  of  those  different  in- 


dividuals. Thus  he  calls  to  the  succession  the  heirs- 
male  of  Alexander  Macdonald,  late  bailie  of  Largie. 
He  calls  any  son  to  be  procreated  of  his  wife's  body  in 
any  subsequent  marriage*  Among  others,  he  calls  Sir 
James  Macdonald  of  Macdonald,  and  the  heirs-male  of 
his  body — Macdonald  of  Clanranald,  and  the  heirs-male 
of  his  body— ^Macdonald  of  Glengarry,  and  the  heirs- 
male  of  his  body — Macdonald  of  Keppoch,  and  the 
heirs-male  of  his  body — and  a  number  of  other  indivi- 
duals of  the  name  of  Macdonald,  limiting  the  succession, 
in  all  of  these  instances,  to  heirs-male.  But,  in  calling 
his  own  descendants,  there  is  no  such  predilection. 
Before  an}'  one  of  the  individuals  called  by  the  deed  of 
nomination  could  succeed,  it  was  plainly  the  entailei^s 
intention  that  all  his  own  descendants,  both  male  and 
female,  should  have  failed.  There  is  therefore  no 
question  about  admitting  to  the  succession  heirs-female 
descended  of  the  entailer.  The  only  question  is, 
whether  the  male  descendants  of  the  entailer  are,  under 
all  circumstances,  preferred  to  his  female  descendants? 
Now,  it  is  beyond  all  question  clear  that  they  are  not 
The  pursuer  must  admit  that  the  words,  *<  the  heirs 
whatsomever  of  the  bodies  of  the  saids  heirs-male,*  are 
not  mere  surplusage.  They  have  some  meaning ;  and 
it  is  very  clear  that  the  legal  meaning  of  the  expres- 
sion, <<  heir  whatsomever,"  is  neither  more  nor  less  than 
heir  of  line,  whether  male  or  female.  But  the  destina- 
tion calls  to  the  succession  the  heirs-male  of  Mr  Mac- 
donald himself  of  his  marriage  with  Mrs  Elizabeth 
Macleod,  and  the  heirs  whatsomever  of  the  bodies  of 
these  heirs-male ;  failihg  the  persons  thus  called,  the 
destination  is  in  favour  of  the  heirs-male  of  Mr  Mac- 
donald of  any  subsequent  marriage,  and  the  heirs  what- 
somever of  the  bodies  of  these  heirs-male.  It  b  only 
after  failure  of  his  own  male  descendants,  and  of  the 
heirs-male  and  female  of  the  bodies  of  these  male  de- 
scendants, that  the  estate  is  settled  on  Mrs  Lockhart. 
Farther,  the  destination  is  in  favour  of  the  '*  heirs-male" 
of  the  body  of  Mrs  Lockhart  of  her  marriage  with  Mr 
Lockhart,  and  the  heirs  wh&tsomever  of  the  bodies  of 
the  said  heirs-male ;  whom  failing,  (u  e.  on  the  failure 
not  only  of  the  heirs-male  of  the  marriage  with  Mr 
Lockhart,  but  on  the  failure  of  the  heirs  whatsomever 
of  these  heirs-male,)  the  heirs-male  of  Mrs  Macdonald 
of  any  subsequent  marriage,  and  the  heirs  whatsomever 
of  the  bodies  of  the  said  heirs-male.  '  Now,  granting, 
in  the  meantime,  that  the  pursuer  is  right  in  his  con- 
struction of  the  destination — that  the  meaning  of  it  is, 
that  all  the  heirs-male,  whether  of  Mr  Macdonald  him- 
self or  his  daughter,  must  first  be  exhausted  before 
the  heirs  whatsoever  of  the  body  of  any  one  of  those 
heirs-male  can  succeed, — it  is  quite  clear  that  there  are 
here  several  classes  of  heirs-male,  both  of  Mr  Mac- 
donald and  to  his  daughter,  called  to  the  succession ; 
viz.,  the  heirs-male  of  the  various  marriages  of  Mr 
Macdonald  himself — those  of  Mrs  Lockhart  by  her 
marriage  with  Mr  Lockhart — and  last  of  all,  her  heirs- 
male  of  any  subsequent  marriage.  But  the  heirs  what- 
soever of  each  of  these  classes  of  heirs-male  are  called 
also  respectively  aud  successively.  It  is  quite  clear, 
that  before  the  second  class  of  heirs-male,  whether  of 
Mr  Macdonald's  body,  or  of  his  daughter's  body,  could 
succeed,  not  only  the  whole  of  the  first  class  of  heirs- 
malc;  but  also  the  heirs  whatsoever  of  the  bodies  of 
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those  heirs-male  must  have  failed.  This  is  quite  clear 
from  the  terms  of  the  destination,  even  if  it  is  to  be 
construed  according  to  the  pursuer's  views.  The  de- 
stination is  to  the  heirs-male  of  Mr  Macdonald  of  his 
present  marriage,  and  the  heirs  whatsoever  of  the 
bodies  of  these  heii*s-male ;  Avhom  failing,  to  his  heirs- 
male  of  any  subsequent  marriage,  and  the  heirs  Avhat- 
soever  of  the  bodies  of  these  heirs-raale;  whom  failing, 
to  Mrs  Lockhart,  and  to  the  heirs-male  of  her  body  of 
the  marriage  with  Mr  Lockhai't,  ^nd  the  heirs  whatso- 
ever of  the  bodies  of  these  heirs-male  ;  whom  failing, 
to  her  other  male  descendants.  Tliere  seems,  therefore, 
to  be  no  doubt  that  the  daughter  of  Mr  Macdonald's 
son  by  Mrs  Elizabeth  Macleod,  would  have  excluded 
his  own  sons  of  any  subsequent  marriage ;  and  also,  that 
a  daughter  of  a  son  of  Mrs  Lockhdi't  by  ^Ir  Lockhart, 
would  have  excluded  her  own  son  of  any  subsequent 
marriage.  But  tlie  sons  of.  Mr  Macdonald,  and  the 
sons  of  Mrs  Lockliart,  whether  of  a  first,  or  of  any  sub- 
sequent marriage,  must  be  all  equally  neai'ly  related  to 
their  own  father  and  mother;  and  it  is  difficult  to 
conceive  any  reason  for  allowing  the  daugiiter  of  a  son 
of  the  first  marriage  to  exclude  a  son  of  the  second  mar- 
riage, which  would  not  equally  apply  to  a  daughter  of 
the  eldest  son  of  a  first  or  of  a  second  maiTiage,  in  com- 
petition with  the  second  son  of  tliat  same  niannage. 
But,  on  tlje  other  hand,  nothing  was  more  natural,  or 
more  properly  expi-essed,  if  tlie  object  was  to  adopt  the 
legal  order  of  succession  among  the  <lescendants  of  IMr 
^lacdonald  and  his  daughter.  If  the  object  of  the 
entailer  had  been,  as  the  pursuer  maintains,  to  prefer 
his '  male  descendants  to  his  female  descendants,  he 
could  have  been  at  no  loss  to  express  that  intention  in 
terms  familiar  to  conveyancers,  and  of  Avhich  he  would 
have  found  various  examples,  both  in  the  style-books 
and  in  the  record  of  taillies.  The  simple  and  obvious 
mode  of  expressing  such  a  destination,  would  be  by 
setding  the  estate  upon  his  daughter,  and  the  heirs- 
male  of  her  body  of  her  marriage  with  Mr  Lockhart ; 
whom  failing,  upon  the  heirs-  female  of  her  body  of  .that 
same  marriage^  This  is  the  ordinary  form  of  expres- 
sion ;  and  it  is  at  once  short,  simple,  and  intelligible. 
But  the  destination  made  by  Mr  Macdonald  of  Largie 
was  very  different.  He  had  no  intention  of  exhausting 
all  his  own  male  descendants,  and  all  the  male  descen- 
dants of  his  daughter,  before  admitting  any  one  female 
descendant.  On  the  contrary,  it  is  clear,  and  is  even 
admitted  by  the  pursuer  himself,  that  a  daughter  of  a 
son  of  Mr  Macdonald  by  Mrs  Elizabeth  Macleod,  would 
have  excluded  Mr  Macdonald's  own  son  by  any  subse- 
quent marriage ;  and  in  like  manner,  that  not  only  all 
the  sons  of  Mrs  Lockhart's  first  marriage,  but  also  all 
the  descendants,  whether  male  or  female,  of  those  sons 
must  be  exhausted  before  the  suecession  could  open  to 
a  sou  of  Mrs  Lockhart  of  any  subsequent  marriage. 
Thus  it  is  clear,  that  under  this  destination,  as  inter- 
preted by  the  pursuer,  a  granddaughter  of  Mr  Mac- 
donald, or  a  granddaughter  of  Mrs  Lockhart,  might 
have  held  the  estate  to  the  exclusion  of  their  own  sons. 
The  question  then  is  made  to  depend  entirely  upon  the 
words  of  the  destination,  according  to  the  received 
interpretation  of  such  words  among  lawyers  and  con- 
veyancers. When  an  estate  is  settled  upon  heirs-male, 
*^  and  the  heirs  whatsoever  of  the  bodies  of  those  heirs- 
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male,"  by  the  most  obvious  rules  of  construciion,  it  is 
thereby  meant  to  call  the  heirs  whatsoever  of  the  body 
of  each  heir-male  respectively  and  successively ;  or,  in 
other  words,  to  adopt  the  legal  order  of  succession  among 
the  persons  so  called.  The  heirs-male  and  the  heirs 
whatsoever  of  the  bodies  of  those  heirs-male,  are  called 
as  one  class  of  heirs ;  and  among  all  the  individuals  in- 
cluded in  that  class,  the  legal  order  of  succession  must 
be  understood,  unless  the  entailer  has  clearly  expressed 
his  intention  tc  the  contraiy.  When  a  class  of  persons 
is  thus  called  collectively,  they,  of  course,  are  all  meant 
to  be  called  successively. ,  But  in  thus  calling  succes- 
sively all  the  different  members  of  one  class  of  heirs, 
the  words  "  whom  failing"  are  never  introduced.  A 
grant  to  *'  A.  B.  and  his  heirs,"  implies  of  course  that 
no  heir  shall  take  until  after  the  failure  of  A.  B.,  and 
that,  in  like  manner,  no  other  heir  is  called  until  after 
the  failure  of  the  prior  heir.  In  short,  the  received 
meaning  is,  that  the  "  class  of  heirs"  shall  succeed  ac- 
cording to  the  legal  order  of  succession.  It  is  only 
when  a  new  and  different  class  of  heirs  is  meant  to  be 
called,  that,  in  the  language  of  conveyancing,  they  are 
introduced  with  the  words  "  whom  failing ;"  u  e.  fail- 
ing all  the  individuals  of  the  former  class. 

The  pursuer  pleaded — (1.)  There  is  a  general  pre* 
dilection  or  preference  for  heirs-male.  In  proof  of 
this,  Ist,  The  entailer  calls  his  own  sons,  if  he  shall 
have  any,  and  their  descendants,  but  he  caUs  no 
daughter,  except  Elizabeth  Macdonald:  2c/,  He  does 
not  call  the  heirs-female  of  Elizabeth  Macdonald  by  any 
subsequent  marriage :  3^,  In  the  deed  of  nomination 
there  are  seventeen  branches  called  to  the  succession, 
and  all  of  them  limited  to  heirs-male,  and  the  whole 
terminating  with  his  own  nearest  and  lawful  heirs-male 
whatsomever.  (2.)  Wliile  there  is  a  predilection  for 
heirs-male,  there  is  a  still  stronger  predilection  for  the 
descendants  of  Elizabeth  Macdonald.  In  proof  of  this 
— \sty  He  calls  not  only  the  heirs-male  of  her  body  of 
that  marriage,  but  also  the  heirs  whatsomever  of  the 
body  of  the  said  heirs-male,  which  he  does  not  do  in 
regard  to  any  of  the  branches  called  after  her  descen- 
dants :  2di  Not  only  so,  but  he  caUs  the  heirs-male  of 
her  body  by  any  subsequent  marriage,  and  the  heirs 
whomsoever  of  the  body  of  these  heirs-male :  3^?,  He 
calls  the  heirs-female  of  Mrs  Elizabeth  Macdonald  of  her 
marriage  with  Charles  Lockhart  (3.)  But  above  all, 
there  is  a  predilection  for  the  descendants  of  Mrs  Eliza- 
beth Macdonald  by  that  particular  marriage.  In  proof 
of  this — Xsty  With  all  his  partiality  for  heirs-male,  be 
does  not  allow  the  estate  to  go  away  from  the  descen- 
dants of  the  marriage  till  he  calls  the  heirs  whomsoever 
of  the  body  of  the  heirs-male :  2c^  The  only  heirs- 
female  whom  he  calls  as  such  in  any  part  of  the  deed 
are  the  heirs-female  of  that  particular  marriage :  he 
does  not  call  the  heirs- female  of  Elizabeth  Macdonald 
by  any  subsequent  marriage.  The  entail  is  framed  so 
as  to  give  effect  as  far  as  possible  to  these  several  ob- 
jects. The  natural  way  to  do  that  was  to  call — Isty 
Elizabeth  Macdonald  herself;  2c/,  the  heirs-male  of 
Elizabeth  Macdonald  by  that  marriage ;  3d^  and  then 
after  they  were  exhausted,  and  before  allowing  the 
estate  to  go  away  to  her  descendants  by  any  other  mar- 
riage, to  call  in  the  heirs  whomsoever  of  the  body  of 
those  heirs-male.     Accordingly,  this  is  just  what  t& 
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done.  The wordfe  bf  A^  destf riktion  are :  (I.)'"  To  lifrtf 
Elizabeth  Macdbnald,  my  only  lawftd  daughter,  (2.)  and 
thie  heirs-male  of  her  body  or  her  present  marriage  with' 
Mr  Charles  Lockhart,  second  lawful  son  of  Mr  George' 
Lockhartof  Camwath,  Esq.,  (3.)  and  the  heirs  whatsom- 
^ver  of  the  body  of  the  saids  heirs-male."  The  eompeti- 
tibnhere  is  belfween  the  heir-niale  of  the  b6dy  of  Eliza- 
beth Macdohald  by  that  marriage,  and  the  heirs  whatsom- 
^ver  (being  females)  of  the  body  of  an  heir-male  ;  and' 
the  question  is,  at  what  point  the  heirs  whatsomever 
come  in — ^^vhether  they  come  in  while  there  are  heirs- 
male  of  tlie  body  of  Elizabeth  Macdonald  of  that  mar- 
riage in  existence  ?  whether  the  third  branch  of  the 
destination  takes  effect  while  the  second  is  nbt  yet  ex- 
hausted? On  the  part  of  Sir  Norman  Macdonald 
Lockhart,  it  is  contended  that  the  persons'  called  are— 
1*^,  Elizabeth  Matdonald  herself;  2dy  The  heirs-male 
6f  her  body  by  that  marriage  ;  3d,  The  heirs  whatsom- 
ever of  the  body  of  the  said  heirs-male ;  and  that  each 
of  these  branxrhes  must  be  exhausted  in  its  order  before 
tlie  next  can  take  ;  tliat,  upon  the  failure  of  Elizabeth 
Macdonald  herself,  the  heirs-male  of  her  body  of  that 
marriage  take ;  and  that  upon  the  failure  of  the  heirs- 
male  of  her  body  of  that  marriage,  but  not  till  then,  the 
heirs  whatsomever  of  the  body  of  these  heirs-male  take. 
In  short,  that  the  destination  is  in  substance,  aftei' 
Elizabeth  Macdonald  herself,  to  the  heirs-male  of  the 
marriage ;  whom  failing,  to  the  hehrs-female  of  the  body 
bt  these  heirs-male.  On  the  other  hand,  it  is  contended 
6n  the  part  of  the  daughters  of  Sir  Charles,  that  the 
heirs-male  of  the  body  of  Elizabeth  Macdonald  by  that 
marriage  are  n6t  called  as  a  class  in  preference  to  the 
heirs  whatsomever  of  the  body  of  these  heirs-male ; 
but  that  as  soon  as  ^y  heir-male  has  taken,  the  estate 
passes  to  his  heirs  whatsomever,  though  females,  in  pre- 
ference to  e^ti^in^  heirs-male  of  the  marriage.  In 
short,  that  the  destination  gives  no  preference  to  heirs- 
male,  but  merely  confirms  the  ordinary  course  of  legal 
succession.  In  order  to  determine  which  of  these  two 
constructions  is  to  be  preferred  as  the  sound  one,  it  is 
necessary  to  attend  a  little  more  strictly  to  the  differ- 
ent parts  of  the  destination,  and  to  the  terms  used,  and 
to  advert  to  the  legal  effect  which  has  in  other  cases 
been  given  to  such  terms.  Let  the  several  clauses  of 
the  destination  be  taken  separately :  "  To  Mrs  Eliza- 
beth Macdonald,  my  only  lawful  daughter,  and  the 
heirs-male  of  her  body  of  her  present  marriage  with 
Mr  Charles  Lockhart,  second  lawful  son  of  George 
Lockhart  of  Carnwath,  Esq."  If  it  had  stoppied  there, 
no  doubt  could  have  been  raised  as  to  the  right  of  Sir 
Norman  to  take  the  estate  in  preference  to  the  heir 
whomsoever  of  the  body  of  Sir  Charles  Lockhart,  not 
being  an  heir-male.  It  would  have  been  impossible  to 
contend,  that  the  heirs-male  of  Elizabeth  Macdonald 
by  that  marriage  were  not  called  as  a  class  substituted 
iieit  after  Elizabeth  Macdonald  herself.  It  is  not 
merely  to  the  heir-male  of  her  body  of  her  predent 
mdrriage,  but  it  is  to  the  heirs-male  of  her  body  of  het 
present  marriage,  clearly  comprehending  as  a  class  the 
whole  heirs-male  of  her  body  of  her  present  marriage. 
The  question  then  arises,  whether  the  words  which  itii- 
mediattely  follow,  alter  the  position  and  right  of  that 
class,  or  merely  add  another  clasd  ad  the  neit  substi- 
tutes ?  "  And  tlie  heirs  whatsomever  of  the  body  of 


the  said^  Heirb-male."    These  words^  are  perfectly  con- 
sistent with  the  words  which  gb  before,  if  they  are  con- 
strued as  adding  another  class  of  substitutes ;  but  it  is 
wished,  on  tlie  other  side,  to  give  these  words  a'cbnstruc- 
tlon  which  would  bring  the  heii^  whatsomever  out  of  the 
place  and  position  assigned  tfo  them  in  the  deed,  and 
scatter  them  among  a  previous  class,  viz^y  the  heirs- 
male  of  the  marriage,  and  so  carry  away  the  estate 
fVom  the  hieirs-male  of  the  marriage;  while  that  chss 
first  called  is  not  exhausted.  On  the  part  6f  Sir  Norman 
Macdonald  Lockhart,  it  is  not  wished  to  w^ithhold  their 
legal  and  technical  effect  from  the  words  heirs  what- 
somever, or  to  deriy  effect  to  afty  one  word  iii  the  deed. 
On  the  contrary,  his  case  dejl^eiids  on  givittg  to  every 
word  in  the  deed  its  full,  fair,  and  legal  meanihg ;  but 
the  attempt  on  the  other  side  is  to  deny  the  true  mean- 
ing to  the  term  heirs-male — ^to  limit  its  meknin^  and 
effect,  so  as  in  substance  to  give  it  no  effect  at  an — ^lo 
read  the  words^  heirs-male  of  the  marriage   as  equi- 
valent to   sons  of  the  marriage,  and  notbiag  more, 
if  even  so  much.    For  their  construction  woidd  lead  to 
this,  that  if  James,  who  was  the  eldest  son  of  the  mar- 
riage, had  left  a  daughter,  she  would  have  taken  the 
estate  in  preference  to  Aleitandek*,  the  second  sou  of 
the  marriage,  and  thus  the  destination  to  the  heirs- 
male  of  the  body  of  Elizabeth  Macdonald,  of  her  mar- 
riage with  Charles  Lockhart,  would  have  had  no  more 
effect  than  if  there  had  been  no  such  destination;  and 
the  manifest  predOection  for  heirs-male,  and  preference 
given  to  them,  would  have  been  of  non-effect.     White, 
at  the  same  time,  it  cannot  be  dis][)uted,  that  if  James 
had  left  both  a  son  and  a  daughter,  and  that  the  son 
had  taken,  and  then  died  Without  issue,  the  estate  must 
have  gone,  not  to  the  daughter,  but  to  the  second  son 
of  the  marriage  of  Elizabeth  Macdonald  with  Charles 
Lockhart.  This  attempt  to  read  the  term  "  heirs-male* 
of  the  marriage  as  equivalent  to  sons  of  the  marriage, 
and  nothing  more,  or  rather  as  something  less,  cannot 
be  sustained.     It  is  similar  to  the  attempt  in  the  Bar- 
gany  case,  to  read  the  term  heirs-female  of  the  mar- 
riage as  equivalent  to  daughters,  which  was  not  allowed. 
The  construction  which  the  daughters  of  Sir  Charles 
put  upon  the  terms  of  the  destination  is,  that  it  merely 
confirms  the  legal  course  of  succession,  without  giving 
any  preference  whatever  to  heirs-male.  This  attempted 
construction  very  obviously  and  naturally  su^ests  the 
observation,  that  if  that  had  been  the  purpose  in  view, 
it  might  have  been  accomplished  by  the  more  brief  and 
usual  mode  of  accomplishing  it,  viz.,  by  making  the 
destination  shortly  to  Elizabeth  Macdonald,  **  and  the 
heirs  of  her  body.*'     That  would  have  preserved  the 
legal  course  of  succession  more  distinctly  than  the 
mode  of  expression  which  has  been  adopted,  and  would 
have  precluded  any  question  like  the  present.     The 
whole  of  the  rest  of  the  clause  is  in  that  view  super- 
fluous, and  worde  than  superfluous,  because  it  creates 
ambiguity  and  confusion,  and  introduces  most  unneces- 
sarily and  wantonly  the  elements  of  that  discussion  and 
litigation  to  which  it  has  given  rise.  This  plain  answer 
to  the  view  of  the  case  maintained  for  the  daughters  of 
Sir  Charles,  was  too  obvious  to  be  overlooked,  and  ac- 
cordingly they  have  tried  to  invent  ah  excuse  or  pitf- 
pose  for  the  introduction  of  the  clause  in  its  present 
form.     The  purpose,  they  day,  was  to  britig  in  brothers 
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of  the  half-blood,  in  preference  to  isisters  of  the  full 
blood.    To  this  ingenious  discovery  there  are  two  an- 
swers, besides  the  improbability  of  inventing  such  an 
indirect  mode  of  expression  for  Such  a  purpose.    These 
answers  are:  Ist^  That  the  very  statement  of  the  pro- 
position imports  an  intention,  to  go  out  of  the  legal 
course  of  succession,  in.  order  to  give  a  preference  to 
heirs-male,  thus  affi)rding  at  least  one  indication  of  that 
preference  which  they  are  at  so  much  pains  to  deny : 
2<%,  The  words  which  have  been  introduced  into  the 
deed,  were  not  at  all  necessary  to  accomplish  the  al<- 
Jeged  object.     The  heirs  who  were  to  be  called,  were 
the  heirs  of  the  body  of  Elizabeth  Macdonald.     Any 
person  taking  under  that  destination  must  prove  that 
he  is  the  heir  of  the  body  of  Elizabeth  Macdonald ;  t.  e., 
that  he  is  the  heir  of  provision  under  that  deed-    He 
takes  in  virtue  of  the  provision.     Now,  in  a  case  of 
tailzied  succession,  it  is  submitted,  that  a  sister  by  the 
toil  blood  would  not  cutout  a  brother  by  the  half-blood 
—the  right  coming  through  the  common  parent.     The 
son  by  £he  second  marriage  is  the  heir  of  his  mother,  in 
preference  to  the  daughter  of  the  first  marriage.     If  a 
son  of  Elizabeth  Macdonald  by  her  first  marriage  had 
succeeded  under  such  a  destination,  and  had  died  with- 
out issue,  leaving  a  fuU  sister*  aod  leaving  a  half-brother 
hy  a  fluecond  marriage  of  Elizabeth  Macdonald—th^ 
half-brother  would  ^ave  been  the  l^eir  of  provision 
under  the  deed,  beca,use  he  would  have  been  th^  heir 
of  the  body  of  Elizabeth  Macdonalii,  although  he  would 
not  have  been  the  heir-at-law  of  his  half-brother  de- 
ceased.    The  cl£^use  in  question,  therefore,  which  at 
best  would  have  been  a  most  indirect  and  clumsy  mode 
of  accomplishing  the  object  alleged,   was  moreover 
wholly  unnecessary  for  that  purpose.     It  cannot,  there- 
fore, be  held  that  such  was  the  purpose  of  the  clause. 
It  must  have  been  introduced  for  some  other  purpose. 
It  cannot  be  held  to  have  been  introduced  for  no  pur- 
pose.   According  to  the  recognised  rule  of  construc- 
tion in  such  cases,  every  word  must  be  held  to  be  intro- 
duced for  some  purpose,  and  must  receive  its  &ir 
meaning.     The  term  heirs-male  must  here  receive  its 
full  meaning  and  effect,  and  so  also  let  its  full  meaning 
and  effect  be  given  to  the  term  heirs  whomsoever. 
Both  are  specially  called.     But  the  question  is,  when 
are  those  heirs  whomsoever  called  ?    Are  they  or  are 
they  not  called  after  the  heirs -male  of  the  body  of 
Elizabeth  Mac^donaldof  her  marriage  with  Charles  Lock- 
hart  ?  I|i  order  to  make  that  point  clear,  let  the  word 
^  and**  receive  the  construction  which  has  been  put  upon 
it  in  similar  cases — let  it  be  read  as  *^  whom  failing," 
and  it  is  apprehended  that  no  doubt  whatever  will  remain 
as  to  the  true  construction — "  to  Mrs  Elizabeth  Mac- 
donaldy  my  only  lawful  daughter ;  whom  failing,  the 
heirs-male  of  her  body  of  her  present  marriage  with  Mr 
Charles  Lockhart,  second  lawful  son  to  George  Lock- 
hart  of  Camwath,  Esq. ;  whom  failing,  the  heirs  what- 
somever  of  the  body  of  the  saids  heirs-male."     If  the 
destination  had  been  so  expressed,  ther^  could  be  no 
doubt  of  the  right  of  Sir  Norman  to  take  the  estate, 
because  there  could  be  no  doubt  that  it  was  only  on 
the  fsulure  of  heirs-male'  of  the  marriage  of  Elizabeth 
Macdonald  that  the  succession  would  open  to  the  heirs 
whatsomeTer  of  the  body  of  any  heir-male.     There  are 
several  cases  in  which  it  has  been  held  by  the  highest 


authorities,  that  in  construing  destinations  expressed 
in  terms  precisely  similar  to  the  present,  the  word  "  and" 
la  synonymous  with  whom  failing,  and  that  it  imports  a 
proper  substitution  according  to  the  law  of  Scotland. 
In  support  of  this  view,  reference  may  be  made  to  a, 
case  which  recently  occupied  the  attention  of  the 
House  of  Lords — ^the  case  of  the  Polwarth  Peerage  in 
the  committee  of  privileges.  By  the  patent,  the  dignity 
was  conferred  "  in  dictum  Dominum  Patricium  Hume 
et.  hceredes  masculos  de  corpore  suo  legitime  procreatos 
seu  procreandQS  et,  hceredes  dictarum  suorum  fusredum  /* 
which  may  be  literally  rendered,  "  to  him  (the  patentee) 
and  the  heirs-male  of  bis  body,  and  to  their  heirs. 
Now,  in  the  Polwarth  case,  two  things  were  laid  down 
and  stated,  both  from  the  bar  and  by  their  Lordships, 
as  clear  law,  viz.,  l^t,  That  in  construing  the  destina- 
tion, the  word  et  is  synonymous  with  qtto  deficiente  or 
quilms  deficientibus,  as  the  case  may  be ;  that  is  to  say, 
that  the  word  "  and"  is  synonymous  with  whom  failing, 
and  implies  a  proper  substitution.  2dfyf  That  it  was 
incumbent  on  Mr  Scott,  the  claimant,  to  extinguish 
the  heirs-male  of  the  body  of  Patrick  Hume  before  he 
could  take  under  the  last  branch  of  the  destination. 
The  question  here  is,  when  are  the  heirs  whatsomever 
palled  ?  Are  they  called  after  the  heirs-male  of  the  body 
of  Elizabeth  Macdonald  of  her  marriage  with  Charles 
Lockhart  ?  Or  are  they  called  among  them,  as  con- 
tended for  on  the  other  side  ?  That  question  of  con- 
struction is  not  at  all  affected  by  the  limitation  of  the 
heirs,  whatsomever  to  the  heirs  whatsomever  of  the 
body  of  the  said  heirs-male.  The  construction  would 
have  been  precisely  the  same  it  the  destination  had 
been  more  generally  to  "  the  heirs  whatsomever  of  the 
said  heirs-male,"  without  saying  of  the  body.  Differ- 
ent parties  n^ight  have  taken  under  the  destination ; 
but  the  question  when  they  were  to  take — ^whether 
they  were  not  to  take  till  after  the  failure  of  the  heirs- 
male  of  the  body  of  Elizabeth  Macdonald  of  her  mar- 
riage with  Charles'  Lockhart,  must  have  been  decided 
upon  precisely  the  same  rules  of  construction  as  in  the 
present  case.  In  the  one  case  the  destination  would 
have  been,  "  to  Mrs  Elizabeth  Macdonald,  my  only 
lawful  daughter,  and  the  heirs-male  of  her  body  of  her 
present  marriage  with  Mr  X!harles  Lockhart,  second 
son  of  George  Lockhart  of  Camwath,  Esq.,  and  the 
heirs  whatsomever  of  the  said  heirs-male."  In  the 
other  case,  it  would  have  been  "  to  Mrs  Elizabeth 
Macdonald,  my  only  lawful  daughter,  and  the  heirs- 
malp  of  her  body  of  her  present  marriage  with  Mr 
Charles  Lockhart,  second  son  to  George  Lockhart  of 
Camwath,  Esq.,  and  the  heirs  whatsomever  of  the  body 
of  the  said  heirs-male."  In  either  case,  the  same  rule 
of  construction  must  be  applied  to  determine  when  the 
heirs  whatsomever  are  to  take — whether  they  are  to 
take  only  after  the  heirs-male  of  the  body  of  the  pre- 
sent marriage  are  exhausted,  or  whether  they  are  to 
take  along  with  these, — ^that  is  to  say,  whether  the 
heirs  whatsomever  of  the  body  of  each  heir-male  of 
the  present  marriage  is  to  take  after  such  heir  of  the 
marriage  respectively  ?  Now,  if  the  words  had  been,  to 
the  heirs  whatsomever  of  the  said  heirs-male,  without 
saying  gf  the  body,  they  would  have  been  precisely  the 
words  of  the  Polwarth  case,  and  consequently  must 
have  had  the  same  construction  put  upon  them.     In- 
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deed  any  other  coristniction,  and  particularly  the  con- 
struction contended  for  on  the  other  side,  might  have 
had  the  effect  very  soon  of  putting  the  estate  out  of 
the  family  altogether;  for  whenever  a  female  succeeded, 
and  her  issue  took,  and  died  without  issue,  then  the 
heir  whatsomever  would  be  the  heir  by  the  father  of 
the  party  so  dying  without  issue,  and  thus  the  estate 
would  pass  to  the  relations  of  the  husband  of  the 
heiress,  and  so  pass  out  of  the  family.  These  results 
show  that  the  construction  contended  for  on  the  other 
side,  cannot  be  the  sound  construction.  Indeed  that  con- 
struction consists  in  substituting  or  introducing  words 
which  are  not  to  be  found  in  the  destination,  viz.,  by 
reading  the  words  thus — "  and  the  heirs  whatsomever 
of  the  body  of  each  of  the  said  heirs-male  respectively 
and  successively" — whereas  the  construction  contended 
for  by  Sir  Norman  Lockhart  does  not  require  that  any 
words  should  be  introduced  or  omitted.  It  gives  to 
every  word  its  full  and  fair  meaning.  In  holding  the 
word  "  and"  to  be  synonymous  with  whom  failing,  no- 
thing more  is  done  in  this  case  than  has  been  done  in 
several  other  cases.  In  the  discussions  in  the  Polwarth 
Peerage,  the  case  of  Stewart  against  Stewart  relative 
to  the  estate  of  Urrard,  and  other  cases,  were  referred 
to,  as  showing  that  the  word  <<  and,"  when  used  as  here, 
is  synonymous  with  whom  failing.  There  are  several  in- 
stances in  the  records,  of  destinations  similar  to  that  now 
in  question.  The  Polwarth  peerage  is  one  instance ;  the 
Stair  peerage  is  another;  and  there  ace  several  in- 
stances of  destinations  to  lands,  but  it  has  not  been  as- 
certained that  in  any  case  the  Court  has  been  called 
upon  to  decide  in  a  competition  between  an  heir-male 
claiming  under  the  first  branch  of  the  destination,  and 
the  heirs  whomsoever  of  an  heir-male;  or,  that  the 
event  which  could  give  rise  to  such  a  competition  has  in 
any  instance  occurred. 

The  case  being  reported  to  the   Inner-House  on 
these  cases, 

Lord  Gilliei, — .This  is  certainly  an  odd  case,  and  a  very  im- 
portant one  ;  but  I  cannot  well  understand  the  construction  put 
qn  the  destination  by  Sir  Norman.  How  long,  supposing  bis 
construction  were  right,  is  it  to  last  ?  There  does  appear  to 
me  only  one  way  of  extricating  the  difficulty,  and  that  is,  by 
taking  the  fair  reading,  and  what  is  the  common  interpretation 
of  the  words  of  such  a  destination. 

^  Lord  President — That  is  my  opinion.  This  is  precisely 
similar  to  the  Rotbes  case,  and  it  is  completely  in  point.  If  I 
recol'ect,  Leslie  was  tbe  name  of  one  of  the  parties.  But  the 
curious  circumstance  here  is,  that  tbe  destination  carries  tbe 
lands  to  daughters,  and  then  it  ends  with  daughters,  as  if  tbey 
were  never  previously  named.  I  am  satisfied  that  the  common 
understanding  of  tbe  clause  is  the  proper  one. 

Lord  Mackenzie, — I  am  of  tbe  same  opinion  as  your  Lord- 
ship ;  for  I  am  not  prepared  to  coincide  in  tbe  argument  for  the 
pursuer.  I  have  not  seen,  and  I  do  not  know  any  rules  of 
construction  which  would  be  good  in  this  case,  but  tbe  plain 
reading  and  understanding  of  tbe  clause.  There  is  nothing  in 
any  of  our  styles  applicable  to  the  question,  or  which  can  bear 
out  tbe  putsuer,  or  authorise  such  a  meaning  as  be  contends 
for.  His  reading  would  lead  to  tbis  extraordinary  result: 
There  would  first  be  a  lot  of  heirs-male  preferred :  then  all  the 
heirs  whatsomever  descended  of  tbem — then  all  tbe  heirs-male 
of  any  other  marriage, — and  then,  again,  all  the  heirs  whatsom- 
ever descended  of  tbem.  I  cannot  coincide  in  that  construction. 
I  never  heard  of  such  a  settlement ;  and  if  it  existed,  and  the  pur- 
suer were  right  in  his  construction,  the  difficulty  would  be,  which 
of  the  heirs  whatsomever  would  take  first — whether  those  of 


the  first  or  second  heir«male  ?  If  of  the  last,  then  the  hcira  what- 
somever of  tbe  first  would  be  cot  oat :  If  of  the  first,  then 
there  would  be  interpoladon.  I  think  we  roust  just  read  the 
word  "  and"  as  importing  that  the  beirs  whatsomever  of  the 
ho<ly  of  each  heir-male  must  take  after  each  heir-male  respec- 
tively and  successively. 

Lord  President, — Lord  Balgray  is  absent  from  iUness ;  but  I 
know  his  opinion  coincides  exactly  with  your  Lordships',  from 
a  conversation  I  had  with  him  on  the  subject. 

The  Court 


<i 


Find  that  the  succession  to  the  estate  of  Largie,  under  the 
deed  of  entail  thereof,  descends  to  the  heirs  whatsoever  of  the 
late  Sir  Charles  Macdonald  Lockhart,  in  preference  to  Sir  Nor- 
man Macdonald  Lockhart,  claiming  as  heir-male :  and  therefore 
sustain  tbe  defences  to  the  action  of  declarator  at  his  instance  ; 
assoilzie  the  defenders  from  the  whole  conclusions  thereof,  and 
decern ;  hut  reserve  all  questions  between  the  daughters  of  the 
said  Sir  Charles  Macdonald  Lockhart  relative  to  the  said  suc- 
cession ;  and  remit  tbe  processes  of  declarator  at  their  instance 
to  the  Lord  Ordinary,  to  proceed  therein  as  shall  be  just.*' 

Lord  Ordinary,  Corehouse. — Act.  Dean  of  Faculty  (Hope), 
Rtttherfiird ;  Cuningbams  and  Bell,  W.  S.,  Agent*. — Alt.  Keay, 
D.  M*Neill;  Andrew  Stone,  W.S.,  and  Walter  Cook,  W.S., 
Agents.^B,,  Clerk [G.D.F.] 


I9th  January  1837. 

Secokd  Division (J.D.liL) 

No.  121. — William  Leckie  Ewinq  and  Othebs, 
Sumenders  and  Pursuers,  v.  The  Commissioners 
o/*  Police  q/*  Glasgow,  and  their  Clerk,  Respon- 
dents and  Defenders, 

Title  to  Pursue — Interest — Police  Commissioners — Public 
Body —  Certain  individuals  in  Glasgow,  setting  forth  as  the 
ground  of  their  title  thdt  they  were  occupiers  of  property,  emd 
liable  in  payment  of  police  assessment,  havimg  brought  an  ac> 
tion  against  the  Commissioners  of  Police,  concluding  that  ia- 
dividual  Commissioners,  who  had  been  present  at  meetings 
where  part  of  the  police  Junds  had  been  voted  for  the  purpose 
of  opposing  an  Act  of  Parliament,  should  be  ordained  to  pay 
back  into  the  funds  of  the  police  the  sums  so  voted,  as  wrongs 
fully  and  illegally  applied--- Held,  that  no  direct  interest,  nor 
sufficient  title  had  been  libeUed,  and  that  the  action  could  not 
thus  be  maintained:  and  observed  oh  the  bench,  that  the  PkUice 
Act  contains  a  clause  providing  a  remedy  in  case  of  wrongful 
application  of  the  Police  Junds, 

The  pursuers  brought  a  process  of  suspensioD  and  in- 
terdict, and  afterwards  raised  an  action  of  reduction  and 
repetition  against  the  defenders,  both  bearing  to  be  at 
the  instance  of  seventeen  private  individuals,  setting 
forth,  as  the  ground  of  their  title,  that  they  were  *'  all  re- 
sidenters  in  Ghisgow,  or  occupiers  of  property  there, 
and  rated  in  the  police  books  as  liable  in  payment  of 
police  assessment,  under  the  Police  Act  after  mention- 
ed, and  who  have  hitherto  been  assessed  accordingly." 
The  summons  of  reduction  libels  upon,  and  calls  for 
reduction  of  two  particular  resolutions,  bearing  date 
17th  and  24th  July  1834,  whereby  the  Glasgow  Board 
of  Police  had,  in  their  character  as  such,  ordered  pay- 
ment from  the  police  funds  of  two  sums  of  money, 
one  of  £47.  7s.,  and  the  other  of  £600,  towards  their 
share  of  the  expenses  incurred  in  opposing  a  bill  in 
Parliament,  there  referred  to,  and  in  virtue  of  which 
orders  of  the  Board  of  Police,  it  was  further  libelled, 
that  these  two  particular  sums  had.  been  actually  paid 
out  of  those  funds :  and  after  concluding,  for  reduction 
of  these  resolutions,  so  far  as  regarded  the  payments 
complained  of,  <^  with  all  that  has  followed  or  may  fol- 
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low  thereupon,"  the  only  other  conclusions,  with  the 
exception  of  the  ordinary  one  for  expenses  of  process, 
are  the  following,  for  the  general  behoof  of  the  police 
funds,  against  the  defenders  as  individuals :  namely, 
that  certain  of  the  defenders,  there  named, 

"  commissioners  who  attended  the  meeting  of  said  17th  July 
last,  ought  and  should  he  decerned  and  ordained,  as  individuals, 
coojunctly  and  severally,  to  repeat  and  pay  back,  or  to  procure 
repeated  and  pai4  back  into  the  funds  of  the  said  police  es- 
tablishment, the  foresaid  sum  of  £47.  7s.,  which  tbey  illegally 
and  wrongfully  authorised,  sanctioned  and  ordered  to  be  paid 
away  out  of  the  said  funds  as  before  mentioned,  for  the  purpose 
of  defraying  the  expense,  in  part,  of  opposing  the  said  Water 
Company's  bill.*'  And  that  certain  other  defenders  (also 
named),  "  commissioners  who  attended  the  meeting  of  said 
24th  July  last,  ought  and  should  be  decerned  and  ordained,  as 
individuals,  conjunctly  and  severally, to  repeat  and  payback,  or 
to  procure  repeated  and  paid  back  into  the  funds  of  the  said 
police  establishment,  the  foresaid  sum  of  £600,  which  they  il- 
legally and  wrongfully  authorised,  sanctioned  and  ordered  to  be 
paid  away  out  of  the  said  funds  as  before  mentioned,  for  the 
purpose  of  defraying  the  expense,  in  part,  of  opposing  the  said 
Water  Company's  bill,  to  the  effect  that  the  said  funds,  belong- 
ing to  the  said  police  establishment,  may  be  in  the  same  state 
as  if  the  said  resolutions  had  not  been  passed,  and  the  foresaid 
sums  had  not  been  paid  away." 

The  action  of  suspension  and  interdict  was  at  the 
instance  of  the  same  parties,  and  set  forth  the  same 
title.  It  contained  also  the  same  general  subjects  of 
complaint,  and  the  same  general  conclusions. 

In  defence  it  was,  inter  alia^  pleaded^  -that  the  pur- 
suers had  no  title.  When  the  case  came  before  the 
Lord  Ordinary,  his  Lordship  sustained  the  title,  adding 
to  hb  interlocutor  the  following  note : 

"  None  of  the  principles  or  authorities  about  popular  actions 
apply  to  this  case.  There  can  scarcely  be  conceived  to  be  a 
better  title  and  interest  than  that  which  a  person  who  is  taxed 
illegslly  has  to  resist  that  tax,  at  least  in  so  fisu*  as  relates  to  his 
portion  of  it.  The  133d  section  of  the  Statute  confers  a  right 
of  action  on  certain  public  bodies.  But  giving  these  a  statutory 
title  does  not  take  away  any  title  belonging  by  law  to  indivi- 
duals. And  even  as  to  these  bodies,  their  right  is  confined  to 
cases  affecting  the  miaapplication  oi  funds  vested  in  the  Com- 
miasioners,  whereas  part  of  the  objection  here  is,  that  the 
defenders  went  beyond  their  powers,  and  assessed  for  sums, 
which,  for  this  reason,  could  not  be  legally  vested  in  them." 

This  judgment  having  been  taken  to  review,  cases 
were  ordered  on  the  whole  cause.  On  the  point  of  title. 
The  defenders  maintained — The  defenders  are  a  set 
of  Parliamentary  Commissioners,  created  by  Statute 
for  purposes  not  previously  belonging  to  any  other  ju- 
risdiction whatever,  and  only  liable  to  account,  there- 
fore, for  the  execution  of  their  duty,  to  those  parties, 
and  at  those  tribunals  to  which  Parliament  may  have 
subjected  them.  The  whole  fiinds  are  declared  by  the 
32d  section  of  the  Statute,  to  be  **  vested"  in  the  de- 
fenders. They  are  •  declared,  by  section  14,  to  be 
**  a  Board  of  General  Coipmissioners  for  assessing, 
levying,  and  applying  the  monies  herein  after  di- 
rected to  be  raised :"  and  the  only  control  which  is 
any  where  authorised  to  be  exercised  over  them  in  so 
doing,  is  the  provision  in  section  133,  "  that  it  shall 
be  competent  to  the  Town  Council,  Merchants'  House, 
•  and  Trades'  House  of  the  said  city,  or  any  one  of 
them,  to  bring  actions  against  the  said  Board  of  Com- 
missioners, or  to  the  .  Board  of  Commissioners  for  the 
time  being,  to  bring  actions  against  their  predecessors 


in  office,  before  the  Courts  of  Session  or  Exchequer  in 
Scotland,  for  embezzling,  squandering,  or  misapplying 
the  funds  vested  in  them  by  this  Act,  and  that  at  any 
time  within  twelve  calendar  months  after  the  offence  for 
which  such  action  may  be  raised  shall  be  alleged  to  have 
been  committed."  At  common  law,  nothing  approaching 
to  a  popular  action  is  permitted  either  in  a  civil  or  crimi- 
nal court.  To  entitle  an  individual  to  prosecute,  he  must 
have  some  substantial,  direct  and  peculiar  interest  in 
the  niatter  in  question ;  and  the  only  legitimate  interest 
which  the  pursuers  can  in  any  way  be  entitled  to  found 
upon,  in  supporting  their  title  in  9,  court  of  law,  is  a 
remote,  indirect,  consequential,  and  general  interest, 
in  common  with  the  whole  police  rate-payers  in  Glas- 
gow, while  the  conclusions  maintained  by  them  are 
not  for  their  own  individual  behoof,  but  for  the  alleged 
behoof  of  a  community.     Moreover,  the  police  assess- 
ments only  constitute  a  part  of  the  revenue  in  the  hands 
of,  and  placed  under  the  control  of  the  defenders. 
What  right,  therefore,  in  any  view,  can  the  pursuers 
have  to  prevent  the  application  of  other  revenues  at 
least,  to  the  expenses  in  question?    But,  above  all, 
what  right  have  the  pursuers  to  ask  an  interdict  against 
the  defenders  from  assessing,  for  these  expenses,  all 
the  other  police  rate-payers  in  Glasgow,  who  are  not 
only  no  parties  to  such  an  application,  but  who  have 
throughout  concurred  with  the  defenders  ?     At  com- 
mon law,  the  pursuers  have  no  sufficient  title  to  main- 
tain the  conclusions  of  the  present  process ;  and  the 
total  want  of  it  is  more  confirmed  by  the  Statute  hav- 
ing authorised  certain  public  bodies,  specially  named, 
and  none  others,  within  a  certain  limited  time,  and 
before  special  courts,  to  sue  those  Commissioners  *<  for 
embezzling,   squandering,   or  misapplying  the  funds 
vested  in  them  by  this  Act."     This  is  the  sole  control 
which  the  Statute  has  authorised.     This  is  not  the 
case  of  a  person  resisting  an  illegal  tax,  in  so  far  as 
relates  to  his  portion  of  it,  or  bringing  an  action  of 
any  kind  for  his  individual  interest,  but  a  certain  num- 
ber of  private  individuals  suing  a  popular  action  in 
behalf  of  a  community,  and  in  reference,  moreover,  to 
the  application  of  funds  which  are  by  Statute  declared 
to  be  ^*  vested"  in  the  defenders.     But,  supposing  that 
the  pursuers  could  be  held  to  be  suing  for  their  own 
individual  interest,  another  6bjection  occurs,  that  they 
cannot  pursue  as  a  body  for  their  individual  interests. 
The  pursuers  contended — There  is  no  analogy  be- 
tween the  present  suit  and  the  popular  action  of  the 
Homan  law.     Had  the  present  action  been  raised  at 
the  instance  of  any  one  of  the  lieges,  or  even  at  the 
instance  of  persons  inhabiting  Glasgow,  not  being  rate- 
payers, this  objection  to  the  title  of  the  pursuers  might 
plausibly  have  been  maintained ;  but  the  present  pur- 
suers are  all  rated  in  the  police  books, — ^they  all  con- 
tribute to  the  police  funds, — ^the  collection  and  admi- 
nistration of  which  are  intrusted  by  the  Statute  to  the 
defenders.     Under  the  Statute,  the  rate-payers  are  the 
only  parties  who  have  a  title  to  challenge  irregularities 
or  excess  of  power  in  the  imposing  of  the  assessments, 
The  power  of  bringing  actions  against  the  Board  of 
Commissioners,  conferred  by  section  133,  upon  certain 
public  bodies,  before  the  Courts  of  Exchequer  or  Ses- 
sion, docs   not  relate  to  the  levying  of  the   assess- 
ments, but  merely  to  the  **  embezzling,  squandering. 
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or  misapplying  the  funds  vested  in  them  by  this  Act." 
This  privilege  has  no  relation  to  actions  brought  in 
regard  to  excess  of  power  assumed  by  the  Police 
Board  in  imposing  assessments,  but  seems  to  be  ground- 
ed upon  the  contribution  to  the  police  funds  annually, 
made  out  of  the  city  revenues,  ahd  consists  in  the  pub- 
lic bodies  being  allowed  to  raise  their  action  at  any 
time  within  twelve  months.  The  rate-payers,  there- 
fore, cannot  be  held  as  deprived  of  their  title  to  resist 
illegal  assessments  by  the  section  of  the  Statute  in 
question ;  because  no  such  right  of  action  is  conferred 
on  the  public  bodies. 
On  advising, 

Lord  Justice-  Clerk, — Independently  of  the  question  on  the 
merits,  we  have  to  consider  the  objection  to  the  title  of  the 
pursuers,  and  it  is  an  olqection  deserying  grave  consideration. 
We  must  keep  in  view  the  description  and  designation  of  the 
pursuers  in  their  summons,  "  residenters  in  Glasgow,  or  occu- 
piers of  property  there,  and  rated  in  the  police  books  as  liable 
in  payment  of  police  assessmc^nt ;"  and  then,  look  at  the  nature 
of  the  conclusions  of  the  action,  which,  after  the  ordinary 
reasons  of  reduction,  concludes  that  the  defenders  should  be 
ordained  to  repeat  and  pay  back  into  the  police  funds  the  sums 
paid  away  for  opposing  this  bill.  Now,  it  is  plain  there  is  here 
no  conclusion,  direct  or  indirect,  for  payment  into  the  pockets 
of  any  one  of  the  pursuers,  so  that  the  interest  of  these  indi- 
viduals  is  not  here  brought  into  view  in  the  conclusions  for  re- 
petition. The  question  then  for  decision  is,  is  there  such  in- 
terest libelled  as  to  warrant  these  conclusions  ?  It  would  have 
caused  a  difference  if  it  could  have  been  shown  that,  but  for  such 
an  action  as  this,  no  redress  could  be  got  ligainst  any  of  the  act- 
ings of  these  coromissione;rs ;  but  look  at  the  133d  section  of 
thQ  Act  of  Parliament,  and  there  you  >vill  find  a  remedy  pre- 
scribed. I  have  no  doubt  that,  under  the  words  of  this  clause, 
if  the  police  funds  were  improperly  paid  away,  that  would  fall 
under  the  word  "  misapplied,"  and  .an  over  assessment  would 
equally  do  sa  Under  this  clause,  then,  there  is  a  complete 
remedy  provided,  and  any  plea  on  that  score  is  thus  done  away. 
We  are  therefore  brought  back  to  the  question  of  interest  in 
,  the  pursuers.  Now,  no,  set  of  men  unincorporated  are  entitled 
to  club  together,  and  act  in  the  pame  of  the  community.  This 
was  settled  in  the  case  of  the  Magistrates  of  Lauder ;  and  if 
we  are  to  act  on  the  principles  fixed  in  the  case  of  Inverury, 
I  can  find  no  ground  for  doubting  that  they  are  applicable  to 
the  present  ease.  There  must  be  a  direct  and  immediate  in- 
terest qualified;  and,  therefore,  I  cannot  get  over  the  objection 
stated  to  the  title  of  the  pursuers.  The  satne  principle  was 
ruled  in  the  case  pf  the  Ship-owners  of  Leith.  I  think  the  ob- 
jection to  the  title  ought  to  be  sustained. 

Lord  Glenlee  agreed  in  thinking  that  the  pursuers  had  no 
title  to  insist  in  the  action  as  laid. 

lard  Medwyn. — I  am  of  the  same  opinion.  If  a  personal 
interest  had  been  libelled  for  repayment  to  the  pursuers  of  their 
shares  of  the  funds  applied  by  the  commissioners,  I  do  not  say 
.  what  might  have  been  my  opinion,  but  I  would  have  been  bound 
to  have  gone  into  the  merits  of  the  action,  in  which  I  concur 
"in  thinking  that  those  seventeen  individuals  have  no  title  to  in- 
sist. By  succeeding  in  it,  they  might  no  doubt  get  relief  to 
the  extent  of  a  slight  diminution  of  the  succeeding  years'  rates  ; 
hut  that  is  a  remote  and  indirect  interest  which  will  not  sup- 
port this  action. 

Lord  Meadowbank  absent. 

Their  Lordships  then  sustained  the  objection  to  the 
title  of  the  pursuers,  and  found  expenses  due. 

Defenders'  Authorities Hume's  Corns.,  Sd  Ed.  VoL  II.  p. 

119.  Burgesses  of  Inverury  v.  Magistrates,  14th  Dec.  1820; 
Fac.  Col.  No.  58.  Trinity  House  of  Leith  and  others  v.  Ma- 
gistrates of  Edinburgh  and  Leith  Dock  Commissioners,  6th  Feb. 
1829;  S.  and  D.,  VIL  374,  and  Fac.  Col.,  No.  66.  Magis- 
trates of  Lauder  v.  Spence,  I7th  May  1821 ;  Shaw,  I.  No.  15. 
•  Alexander  r.  Seymour,  2d  Dec.  1828;  S.  and  D.  VII.  p.  117. 


Lord  Ordinary ,  Cockburn Act.  Dean  of  Faculty  (ftope), 

H.  J.  Robertson  ;  Mowbray  and  Howden,  W.S.,  Agents, — Alt, 
Rutberfurd,  G.  Napier;  Campbell  and  M'Dowall,  S.S.C, 
Agents, — [J.D.M.] 
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No.  122 Charles  Morland,  Raider. 

WuLLiAM  Cowan, 

Mrs  Jane  Ronald  Angus  or  Craw- 


ClaifnanU. 


FORD,  -  -  - 

William  R.  Crawford, 

Clause — Vesting — Implied  In  tendon  — Trust —  Bankruptcy — 
Husband  and  Wife — Jus  Mariti — 1.  Where,  in  a  general 
trust'disposition  and  settlement  mortis  causa,  a  certedn  share  of 
the  residue  was  left  to  a  son  in  liferent,  and  to  his  children  m 
fee,  and  the  trustees  were  invested  with  a  discretionary  power  of 
settling  the  conditions  on  which  the  bequests  should  be  paid,  on 
the  majority  or  marriage,  with  their  approbation,  of  the  parties 
beneficially  interested :  the  liferenter  having  predeceased  the 
truster — Held,  with  reference  to  that  'destination,  and  whole 
terms  of  the  deed,  that  although  one  of  the  granddaughter^  mar- 
ried during  the  truster's  Ufe,  with  his  approbation,  the  fee  of  her 
share  was  not  vested  absolutely  in  her  at  his  death,  so  'as  to 
be  no  longer  subject  to  the  control  of  the  discretionary  power 
of  the  trustees.  2.  The  bankruptcy  of  one  trustee,  and  ihe 
residence  abroad  of  another  animo  remanendi,  whereby  it  be- 
came necessary  to  have  a  curator  bonis  appointed  for  managing 
the  trust — Held  not  sufficient  to  evacuate  the  trust,  or  to  dis- 
qualify the  trustees  frovi  exercising  their  discretionary  power. 

The  late  William  Ahg'us,  hairdresser  in  Stranraer, 

executed  in  1811  a  trust-ideed  and  settlement  mortis 

causaf  containing  a  general  conveyance  of  his  whole 

•property,  heritable  and  moveable,  of  eve^y'deiftr^tion, 

"  to  and  in  favour  of  Edward  Boyd,  Esq.,  of  Mertonhall,  Aldx- 
finder  M*Kie,  tanner  in  Strt^iraer,  WilUam  Angus^  [onerchant's 
clerk  in  Liverpool,  my  second  cousin,  and  Nathaniel  i^allertou, 
Avriler  in  Newton- Ste^vart,  and  the  survivors  or  survivor  of 
them,  acting  and  accepting  of  this  trust,  the  majority  of  the 
surviving  accepters  being  a  quorum,  as  trustees," 

for  the  purposes  therein  entmieTuted.  The  trustees 
were  empowered  to 

"  sell  and  dispose  of  my  whole  subjects  before  mentioned,  either 
by  public  roup  or  private  sale,"  subject  to  certain  exceptions ; 
**  to  do  all  necessary  dili^etice  for  the  recovery  of  the  whole 
premises,  and  converting  the  same  into  money," — **  to  assume 
any  person  or  persons  they  think  proper,  to  join  with  them- 
.  selves  as  trustees  in*  the  management  of  the  affairs  committed 
to  their  ctire  by  this  deed," — and  generally  *^  to  do  and  execute 
all  otber  things  necessary  for  settling,  transacting,  disposmg  of, 
or  reiidiTing  effectual,  and  converting  into  cash  my  said  sub- 
jects, in  the  same  way  and  manner  as  I  could  do  myself,  if  in 
life." 

The  trustees  were  directed, 'after  pajrmeht  of  debts, 
to  secure  an  anmtity  of  £40  to  the  tirustei's  widow, 
and  also  to  invest  for  her  behoof,  in  Iffereiit,  the  sum 
of  £200,  the  fee  being  pxovided  to  his  ^randelnld^en. 
Besides  these  provisions,  the  truster  farther  conveyed 
certain  houses  and  gardens  in  the  burgh  of  Stranraer 
in  favour  of  his  widow  in  liferent,  and  in  fee  to  his 
eldest  son,  Charles  Angus,  his  heirs  aud  as^igne^. 

By  the  fifth  purpose  of  the  trust,  the  residue  of  the 
estate  and  effects  was  disposed  of  inrthe  follirwiiftg  Inan- 
ner: 

"  Fifthly,  I  hereby  ordain  and  appoint  the  whole  free  residue 
or  remainder  of  my  estate,  real  and  personal,  after  satisfying 
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the  be&re-na^stioned'l^urideQS  and  provisions,  to  be  divided  into 
four  just  and  equal  shares^  aa  soon  a|ter  my  decease  as  drcuin- 
s:ances  vriil  permit;  and  that  being  done,  I  authorise,  ordain, 
and  appoint  my  ^d  trustees  or  trus^e,  to  lay  out  and  invest, 
on  undoubted  security,  one  of  the  ^aid  fourth  shares,  for  the  use 
and  behoof  of  my  son,  the  said  Charles  Angus,  in  liferent,  for 
his  li&rent  use  only,  aud  to  his  children  ^wfuUy  procreated,  or 
to  be  procreated,  and  in  life  at  his  death,  in  fee,  equally  ampxigst 
them,  share  and  share  alike;  declaring  always,  and  hereby 
providing,  that  the  paft  or  share  falling  to.  each  of  the  children 
uf  the  said  <  Charles  Angus,  shall  remain  under  the  care  and 
management  of  my  said  trustees  or  trustee,  until  said  children 
shall  respectively  attain  the  .age  of  twenty-one  years  complete, 
or  be  m^^rried  with,  the  approbation  of  the  majority  of  my  said 
trustees  then  acting;  and  to  whom' I  hereby  grant  an^  commit 
apopW  powers  to  settle  and  establish  the  share  of  eadi  of  the 
said  children  in  such  manner,  and  with  and  under  such  conditions 
and  stipulations  as  may  then  be  judged  expedient  to  render  the 
same  most  useful  and  beneficial  to  each  of  the  said  children,  and 
their  respective  representatives.** 

The  other  tkree  eq^al  shares  of  titie  residue  were 
provided  thus:  qae  to  the 'truster's  son,  William  An- 
gus, his  heirs,  executors,  and  assignees,  Absolutely  and 
uDcondition|lly ;  another  to  the  tnister^s  grandchildren 
by  his  deceased  daughter,  Mary  Angus  or  Homell ; 
and  the  remaining  fourth  share  to  the  truster's  daugh- 
ter,. Elizabeth  ^ngjas  w  Biggajn,  and  her  children. 

"The  fbUowing  condition  was  annexed  to  the  bequest 
in  favour  of  the  trusterfs  granddaughter,  Janet  Hornell, 
one  of  the  children  of  his  said  daughter,  Mary  Angus 
or  Hornell : 

"  But  always.  W9th- and  under  the  express  condition  and  declara- 
tion, that  ixh  the  .event  of  the  said  Janet  Homell,  who  is  spouse 
of  John  Nish  in  Edinburgh,  shall  survive  me  and  be  then  in 
life,  that  her  share,  in  virtue  thereof,*  shall  be  laid  out  and  in- 
vested 4>n  undoubted  security,  by  my  said  truatoes  or  trustee, 
for  her  use  and  behoof  in  liferent,  for  her  liferent  use  only, 
during  all  the  days  of  her  lifetime,  and  for  that  of  her  children 
lawfully  procreated  or  *  to  be  procreated,  in  life  at  the  time  of 
ber  death,  and  their  executors,  in  fee,  under  the  express  stipu- 
lation, that  the  aaid  John  Nish,  her  husband,  shall  have  no 
interest  or  concern  in  her  said  liferent,  hereby  expressly  exclud- 
ing his  jus  mariti  and  power  of  administration,  and  declaring 
that  no  debts  or  deeds  of  the. said  John  Nish,  her  husband,  shall 
anyways  affect  or  burden  her  said  liferent,  but  that  the  same 
shall  remain  to  her  an  alimentary  fund,  free  of  all  incumbrances, 
and  tliat  the  receipts  and -discharges  to  be  granted  by  her  alone, 
as  liferentfer  aforesaid,  without  the  consent  of  her  said. husband, 
shall  be  held  as  valid  and  sufficient  to  the  receivers,  as  if  she 
were  an  unmarried  woman ;  declaring,  that  in  the  event  the 
said  Janet  Hornell  shall  predecease  me,*^  then  and  in  that  case, 
her  share  sfiall,'  in  terms  of-  the  clause*  before  written,  pertain 
and  belong  to  her  children  then  in  life,  equally  amongst  them, 
as  effectually  as  if  she  had  survived  me ;  farther  declaring,  that 
my  said  trostces  or  trustee  shall  take  charge  of  the  interest  of 
the  children  of  the  said  Janet  Homell,  whether  she  survives  or 
predeceases  me,  in  the  same  manner  aa  I  have  appointed  them 
to  take  charge  of  that  of  the  children  of  the  said  Charles 
Angus ;  and  i  hereby  eoramit  to  them  similar  powers  to  secure 
and  establiah  the  interests  of  the  children  of  the  said  Janet 
•  Hornell,  that  their  shares  may  be  equally  useful  and  beneficial 
to  each  of  them."  - 

The  deed  then  contained  this  declaration : 

"  Dedivnagtand  hereby  expressly  providing,  that  nil  and  cvefy 
sum  oc  suma  which  shall,  in  virtue  hereof,  lapse  afid  return  to 
my  said  trustees  oi:  trustee,  during  the  continuance  of  this  trust, 
shall  pertain  and  belong  to  my  lawful  grandchildren  then  in  life, 
share  and  share  alike ;  and  to  that  effect,  I  hereby  convey  and 
make  over  the  same  to  them  and  their  executors  accordingly, 
on  the  same  oonditionB  and  stipulations  annexed  to  the  other 
provisions  before  written,  conceived  in  their  favour;  and  gene- 


rally, I  provide  and  declare  that  my  said  acting  trustees  or 
trustee  shall  have  the  full  power  and,  option,  in  all  cases  which 
may  occur  respecting  my  said  grandchildren,  either  to  make  to 
them  respectively  unconditional  payments  of  what  shall  arise 
to  them  in  virtue  hereof,  on  their,  respectively  attaining  the  age 
.of  twenty-one  years  complete,  or- baling  married  with  approba- 
tion foresaid,  or  then  to  a^ttle  and  establish  the  same  ifpon  each 
of  them,  and  their  heirs  and  executois,  with  and  under  such 
conditions  and  stipulations  as  n^y  said  trustees  or  trustee  shall 
then,  in  existing  circumstances,  deem  expedient  to  render  the 
same  most  useful  and  beneficial ;  with  power  also  to  my  said 
trustees  or  trustee  ■  to  make  sudi  advances  to  each  of  them, 
while  'minors,  as  may  be  deemed,  expedient  to  accomplish  their 
education,  and  bring  them  forward  with  advantage." 

The  truster  died  in  February  1822,  after  having, 
by  successive  deeds  of  codicil  and  of  ratification,  exe- 
cuted in  the  years  181,4,  1816  and  1817,  confirmed  and 
ratified  his  trust-settlement  of  1811,  under  certain  va- 
riations and  alterations.  On  his  death  it  came  into 
operation, — all  the  trustees  having  accepted  with  the 
exception  of  Mr  Fullerton. 

Two  years  before  the  death  of  the  truster,  in  April 
1820,  the  marriage  of  the  claimant,  Mrs  Crawford,  who 
was  the  eldest  daughter  of  Charles  Angus,  took  place. 
Her  husband  was  Dr  William  Crawford  of  Littleton ; 
and  the  marriage  appears  to  have  met  the  approbation 
of  her  father  and  grandfather.  By  her  contract  of 
marriage,  certain  provisions  were  secured  to  her,  both 
by. her  father  and  her  husband;  but  it  was  expressly 
declared,  that  these  provisions  would  not  preclude  her 
from  what  she  might  receive  at  the  death  of  her  father 
and  grandfather. 

Charles  Angus,  died  in  the  same  year  (1820),  having 
.  predeceased  his  father.     His  jcnother,.  the  widow  of  the 
truster,  survived  till  1830. 

Mrs  Crawford's  marriage  was  dissolved  in  1826,  by 
her  husband's  death.  The  only  issue  of  it  was  the 
claimant,  William 'R.  Crawford,  who  was  a  posthumous 
child.  Dr  Crawford  had  executed  a  conveyance  of 
his  estates  in  favour  of  his  wife,  upon  which  she  was 
infefl  aflen  his  death.  But  this  conveyance  and  infeft- 
ment  were  afterwards  reduced  at  the  instance  of  her 
son  and  his  factor  loco  tuiorisy  as  in  contravention  of 
his  rights  as  heir  of  the  marriage,  in  so  far  as  it  car- 
ried to  Mrs  Crawford  any  thing  beyond  the  provisions 
contained  in  the  marriage-contract. 

The  trust^management  continued  for  some  time  in 
operation,  but  was  at  length  interrupted  by  the  death 
of  one  of  the  accepting  trustees,  Mr  M'Kie, — ^by  ano- 
ther, Mr  Angus,  having  gone  to  Jamaica  animo  remo' 
nendi;  and  by  t}ie  bankruptcy  and  sequestration  of 
the  third,  Mr  Boyd,, and  his  subsequently  leaving  tjie 
country!  In  1827^  the  parties  beneiici^y  interested 
in  the  trust-deed,  applied  to  the-  Court  of  Session  for» 
and  procured,  on  the  ground  of  the  trust  having  been 
thus  interrupted,  the  appointment  of  the  raiser,  Mr 
•  Morland,  as  curator  bonis,  for  the  purpose  of  adminis- 
.  tering  it.  Mr  Morland  acted  in  tlus  capacity  till  1832, 
Yhen  he  was  exonered  in  the  course  of  the  present 
action  of  multiplepoinding.  He  made  various  pay- 
ments to  Mrs  Crawford  in  1827  and  1828,  as  in  part 
of  her  share  of  the  trust-funds,  which  share  amounted 
to  £2419.  18.  7^.  Of  the  balance  unpaid,  £1500  was 
deposited  in  the  British  Linen  Company  Bank,  and 
the  rest,  being  £322.  16.  7^.,  was  in  Mr  Morland's  own 
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hands.  The  claimant,  Cowan,  having  raised  an  action 
against  Mrs  Crawford  and  her  son,  as  representing  the 
late  Dr  Crawford,  in  order  to  constitute  a  debt  of 
£3000,  alleged  to  have  been  due  by  him,  executed  ar- 
restments upon  the  dependence  in  the  hands  of  the 
British  Linen  Company  and  of  Mr  Morland,  for  at- 
taching the  foresaid  sums  of  £1500  and  £322.  16.  7^. 
About  the  same  time,  Messrs  Angus  and  Boyd,  the 
surviving  trustees,  by  letters  from  them,  dated  respec- 
tively at  St  Ann's,  Jamaica,  and  Boulogne,  in  exercise 
of  the  powers  conferred  by  the  trust-deed,  in  the  above 
quoted  provisions  and  declarations,  called  upon  and 
directed  Mr  Morland,  who  was  in  possession  of  the 
trust-estate,  to  invest  Mrs  Crawford's  share  of  the 
trust-funds  on  undoubted  heritable  security,  for  her 
behoof  in  liferent,  and  her  child  or  children  in  fee. 
Mr  Morland  thereupon  raised  this  action  of  multiple- 
poinding,  in  which  claims  were  given  in,  with  regard 
to  the  above  sums  of  £1500  and  £322«  16.  7^.,  on  the 
one  hand,  by  Cowap,  who  claimed  them  as  having 
fallen  to  his  debtor,  Dr  Crawford,  jure  mariti^  on  the 
death  of  the  truster ;  and,  on  the  other,  by  Mrs  Craw- 
ford and  her  son,  founding  on  the  letters  of  the  trus- 
tees, and  claiming  that  these  sums  should  be  set  apart 
for  their  several  interests,  in  terms  thereof. 

'*  12M  May  1835. — The  Lord  Ordinary  having  considered 
the  closed  record  in  this  competition,  and  heard  parties*  procu- 
rators, and  made  avizandum.  Finds  that  the  power  of  regula- 

-  ting  the  investment  and  destination  of  the  shore  of  the  residue 
of  the  funds  of  the  late  William  Angus,  felling  to  the  claunant, 

.  Mrs  Crawford,  as  a  daughter  of  Charles  Angus,  which  was  con- 
ferred on  the  trustees  named  hy  the  said  William  Angus  in  his 
deed  of  settlement,  and  on  the  accepter  and  survivor  of  tliem, 
did  not  become  inoperative  in  consequence  of  the  marriage  of 

'  the  said  Mrs  Crawford  iu  the  lifetime  of  the  testator :  Finds 
that  the  trust,  and  the  (lower  of  ap|K)Uitment  vested  by  it,  were 
not  evacuated  by  the  death  of  one  trustee,  the  departure  of 
another  from  this  country,  and  the  bankruptcy  of  the  third ; 
nor  by  the  appointment  of  the  pursuer  as  curator  bonis :  Finds, 
that  notwithstanding  the  arrangement  so  made  for  the  custody 
and  management  of  the  property,  the  trust  still  su1isiste<1,  for 

'_  the  protection  of  all  the  interests  involved  in  it :  Finds  that  it 
WHS  Still  competent  for  the  surviving  trustees  to  exercise  any 
power  vested  in  them  by  the  trust-deed,  in  so  for  as  their  situa- 
tion enabled  them  to  do  so,  and  the  interest  of  those  for  whose 
benefit  it  was  given,  required  it:  Finds,  that,  in  the  circum- 
stances of  the  case,  and  the  fund  ascertained  as  the  share  due 
to  the  claimant  still  remaining  under  the  trust,  though  in  the 
hands  of  the  curator  bonis  by  authority  of  the  Court,  the  sur- 
viving trustees  were  warranted  and  justified,  by  the  evident  in- 
tention of  the  testator,  in  requiring  that  the  money  should  be 
^lvested  in  the  terms  expressed  in  their  letters  produced,  so  as 
to  secure  it  for  the  exclusive  benefit  of  the  two  claimants,  Mrs 
Crawford  and  her  son,  according  to  their  respective  interests  : 
Finds,  that  the  principal  of  the  said  fund  being  so  held  under 
trust,  subject  to  the  exercise  of  the  power  of  investment,  and 
under  the  burden  of  the  widow's  annuity,  which  subsisted  till 
long  after  Dr  Crawford's  death,  never  was  vested  in  Dr  Craw- 
ford, or  payable  to  him,  as  personal  estate  fiilling  under  his 
JUS  mariti ;  and  that  it  viras  not  carried  by  his  deeds  of  settle- 
ment ;  but  finds,  that  in  so  far  as  any  interests  became  due  to 
Mrs  Crawford,  after  satisfying  the  widow's  annuity,  and  the 
^ther  primary  purposes  of  the  trust,  during  the  subsistence  of 
her  marriage  with  Dr  Crawford,  if  any  such  there  were,  such 
interest  must  be  considered  as  in  bonis  of  the  said  Dr  Crawford, 
imd  as  carried  by  his  settlements :  Finds  that  the  rights  of  the 
claimants,  Mrs  Crawford  and  William  Crawford,  could  not  be 
prejudiced  by  any  act  of  the  curator  bonis,  in  lending  out  the 
i^nd9  in  any  particular  terms ;  and  that  the  arrestments  used  by 


the  other  dairoants,  as  creditors  of  Dr  Crawford,  were  not 
effectual  to  attach  the  said  funds  as  part  of  his  estate :  Finds 
that  the  letters  of  Mr  William  Angus,  and  Mr  Edward  Boyd, 
produced,  contain  a  sufficient  expression  of  their  will  as  trus- 
tees, at  least  to  the  effect  of  rendering  it  competent  and  neces- 
sary for  the  Court,  either  to  direct  the  fund  to  be  immediately 
invested,  in  terms  of  the  instructions  so  given  to  the  judid^ 
factor,  or  to  remain  in  pubiica  custodia,  till  any  more  formal 
appointment  that  may  be  thought  necessary,  shisll  be  made : 
Therefore,  repek  the  claim  of  William  Cowan,  except  to  the 
limited  extent  above  expressed  ;  and  suliject  to  that  exception, 
prefers  the  other  claimants,  Mrs  Crawford  and  William  Craw- 
ford, according  to  their  fespective  claims :  but,  before  granting 
any  decerniture  or  ^I'arrant,  appoints  the  cause  to  be  enrolled, 
in  order  that  the  above  findings  may  be  correctly  carried  into 
effect ;  reserves  any  question  as  to  the  liability  of  Mrs  Craw- 
ford to  the  claimant  Mr  Cowan,  as  representing  her  busbond, 
Dr  Crawford :  Finds  no  expenses  due  so  far  as  hitherto  in- 
curred. 

"  Note, — 1.  It  is  very  clear  to  the  Lord  Ordinary,  that  the 
power  and  duty  of  the  trustees  to  attend  to  the  interest  of  Mrs 
Crawford,  as  a  daughter  of  Charles  Angus,  and  of  any  dxild 
she  might  have,  as  opposed  to  the  interest  of  her  husband,  were 
not  at  all  superseded  by  the  circumstance  of  her  having  been 
married  before  the'testator's  death :  On  the  coiftrary,  according 
to  the  evident  intention  of  the  testator,  it  rendered  the  call  on 
them  to  do  so  more  imperative.  Such  a  question  cannot  be  de- 
termined by  a  rigid  construction  of  the  word  "  then,"  used  de- 
monstratively only,  with  a  reference  to  events,  which,  at  the 
date  of  the  deed,  were  prospective,  and  might  be  after  the  tes- 
tator's death.  He  made  no  deed  subsequent  to  Mrs  Crawford's 
marriage,  and  therefore  nothing  can  be  inferred  as  to  the  con- 
struction of  the  words,  from  his  surviving  that  event.  But  his 
real  meaning  is  to  be  found  in  the  whole  clauses  of  the  deed, 
and  is  made  manifest  by  the  provision  in  the  case  of  Janet 
Homell,  compared  with  the  clauses,  special  and  general,  affect- 
ing the  shares  of  the  children  of  Charles  Angus.  Janet 
Homell  was  married  at  the  date  of  the  deed ;  and  the  testator 
first  provides  expressly,  that  if  she  survives  him,  her  share  shall 
be  invested  by  the  trustees  to  her,  in  liferent  only,  and  her 
children  in  fee,  excluding  the^us  mariti;  and  then  he  declares 
that  if  she  predeceases  him,  her  share  shall  belong  to  her  chil- 
dren ;  but  that,  whether  she  survives  or  predeceases,  the  trus- 
tees shall  take  charge  of  the  interest  of  her  children,  '*  in  the 
same  manner  as  I  have  appointed  them  to  take  care  of  that  of 
the  children  of  Charles  Angus,"  and  gives  power  accordingly 
to  secure  and  establish  such  interests  in  both  cases.  It  is  alter 
this  that  the  general  clause  on  page  7,  occurs ;  and  the  Lord 
Ordinary  can  have  no  doubt  of  the  true  meaning  of  it.  In  the 
event  which  occurred,  the  powers  of  the  trustees  came  into 
operation  at  the  testator's  death  :  And  the  Lord  Ordinary  has 
no  idea  that  such  a  power  as  this  was  evacuated,  because  it 
was  not  instantly  exercised,  or  that  it  could  be  so,  as  long 
as  the  money  was  not  either  paid,  or  expressly  demanded. 
Neither  of  Jhese  things  did,  or  could  take  place  here;  because 
the  money  was  necessarily  locked  up  till  long  after  Dr  Craw- 
ford's death  in  1826.  But  if  it  had  been  otherwise,  Dr  Craw- 
ford could  have  made  no  demand  on  the  trustees,  but  either 
to  pay  the  money,  or  to  mvest  it  under  the  power  given  to 
them.  The  provision  as  to  the  £200  left  to  the  widow,  also 
shows  that  the  real  meaning  could  not  be,  that  the  trust  was 
to  cease  in  the  manner  contended  for.  2.  The  Lord  Ordinary 
is  of  opinion,  that  the  trust  was  not  extinguished  or  evacuated 
by  the  appointment  of  Mr  Bforland  as  factor  Uko  tutoris^  or  by 
the  circumstance  which  rendered  that  appointment  necessary. 
A  question  ^vas  much  discussed  before  him,  how  fitf  the  Court 
could  interpose  to  support  the  objects  of  such  a  trust,  where 
all  the  trustees  had  &iled  by  deadi  or  otherwise,  so  as  to  be 
incapable  of  exercising  a  discretionary  power  given  to  them. 
The  Lord  Ordinary  thinks  that  he  is  not  called  upon' to  decide 
any  such  question  in  the  present  case ;  though  he  is  not  pre- 
pared to  hold,  that  in  no  case,  the  Court  would  interfere 
to  preserve  the  ultimate  interests  of  a  trust,  notwithstanding 
that  the  later  practice  has  been  advene  to  their  doing  so,  with- 
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out  neceisity.  See  Bell,  L  p.  35.  But  here  there  were  two  nir- 
▼iving  tiuatees.  One  of  them,  Mr  Boyd,  had  become  bank- 
rupt ;  and  if  the  matter  rested  upon  him,  it  would  be  necessary 
for  the  Court  to  decide  whether  bankruptcy  extinguished  the 
trust,  in  a  case  where  the  interests  of  the  parties  concerned 
required  its  continuance.  In  the  case  of  M' Do  wall,  November 
20th  1789,  the  Court  did  iind  that  a  trust  had  &llen  by  the 
bankruptcy  of  the  trustee.  But  it  is  evident  from  the  report, 
that  tbe  Court  did  not  intend  to  lay  down  a  rule,  that  in  all 
eases  bankruptcy  would  produce  an  absolute  incapacity  in  the 
trustee  to  do  any  thing,  even  where  it  was  necessary  for  the  ob- 
jects of  the  trust,  that  the  powers  should  not  perish.  Accord- 
ingly, Mr  Bell,  in  referring  to  that  case  of  M*Dowall  (Bell,  I. 
p.  32,  Note),  distinctly  explains  it  as  not  importing  any  such 
rule.  And  in  such  a  case  as  the  present,  though  it  might  be 
necessary  *for  the  Court  to  take  the  funds  out  of  the  hands  of 
the  bankrupt  trustee,  it  does  not  follow  that  he  might  not  still 
be  in  full  capacity  to  attend  to  the  interest  of  children,  in  the 
ultimate  investment  of  the  money  as  authorised  by  the  deed. 
But  even  this  question  does  not  properly  occur.  For  Mr 
William  Angus,  the  other  trustee,  was  and  is  still  alive.  He 
vent  to  the  West  Indies  no  doubt,  and  thereby.became  unable 
to  take  the  actuid  charge  of  the  funds ;  and  the  legal  remedy 
for  his  absence  was  obtained  by  the  appointment  of  Mr  Morland 
as  curator  bomi*.  But  Mr  Angus  was  in  no  way  divested,  and 
was  under  no  other  incapacity.  If  he  had  returned  to  this 
country,  he  might  have  resumed  the  whole  management,  and 
called  on  the  Court  to  supersede  the  temporary  appointment  of 
the  atrator  bonis  as  no  longer  necesdary.  But  a  curator  bonU 
could  not  exercise  the  discretionary  powers  of  a  trust ;  and  Mr 
Angus,  though  residing  abroad  for  a  time,  was  not  thereby  dis- 
abled from  exercising  any  such  power,  consistently  with  the 
objects  of  the  truster,  and  for  the  benefit  of  parties  interested 
in  the  settlement.  The  Lord  Ordinary  thinks,  therefore,  that 
be  at  least  had  full  power  to  giVc  the  instruction  which  he  has 
given.  The  letter  of  Mr  Boyd  was  necessary  even  in  this 
view,  because  he  is  a  surviving  trustee,  and  there  is  more  than 
reasonable  doubt  whether  he  has  not  also  power  to  act.  It 
cannot  hurt  the  instruction  by  Mr  Angus,  but  it  may  be  neces- 
sary to  it,  and  at  any  rate  corroborates  it.  The  other  points  in 
the  interlocutor  do  not  require  any  particular  explanation. 
There  may  be  doubt  whether  the  letters  are  sufficient  in  point 
of  form,  the  curator  bonis  having  no  power  to  act  by  his  own 
title.  But  they  are  at  least  sufficient  to  warrant  the  Court  to 
authorise  the  investment,  or  otherwise  to  hold  the  fund  till  a 
more  formal  document,  if  thought  necessary,  shall  be  produced. 
Though  the  Lord  Ordinary  decides  against  the  claim  of  Dr 
Crawford*s  creditors,  he  thinks  that  there  is  such  reasonable 
doubt  in  the  case  as  to  justify  the  trial  of  it,  and  therefore  he 
finds  no  expenses  due." 

Cowan  having  reclaimed  on  the  merits,  and  the  other 
claimants  on  the  point  of  expenses,  cases  were  ordered 
by  the  Court. 

Pleaded  for  Cowan — 1.  The  discretionary  power 
conferred  on  the  trustees  was  never  capable  of  being 
exercised  in  regard  to  the  share  falling  to  Mrs  Craw- 
ford, who  married  during  the  lifetime  of  the  truster. 
The  words  by  which  the  power  is  given  do  not  apply 
to  such  of  the  grandchildren  as  might  at  the  truster's 
death  be  either  major  or  married.  No  other  cases 
were  contemplated  than  either  their  mcjority  or  mar- 
riage during  the  subsistence  of  the  trust.  The  con- 
trolling power  given  to  the  trustees  to  be  exercised,  if 
these  events  should  occur  during  the  trust-administra- 
tion, was  reserved  to  be  exercised  by  the  truster  himself 
during  hb  own  lifetime.  The  discretion  in  the  trustees 
was  not  a  general  one,  but  limited  to  the  time  of  two 
specific  events  only,  and  to  existing  circumstances .  at 
dial  time.  This  view  is  supported,  not  contradicted, 
by  the  arrangement  as  to  the  share  of  Janet  Homell ; 


for  she,  like  Mrs  Crawford,  was  married  in  the  truster's 
lifetime,  but  her  provision  was  given  under  express 
restrictions,  which  would  liave  been  unnecessary  had 
the  truster  intended  the  powers  of  his  trustees  to  be  as 
ample  as  is  now  maintained.  The  bequest,  on  the 
other  hand,  to  Mrs  Crawford,  as  one  of  the  children  of 
Charles  Angus,  was  that  of  an  absolute  interest  and 
right  of  fee,  which  vested  instantly  on  the  truster's 
death — subject  to  eventual  modification,  indeed ;  but 
as  this  could  never  have  been  exercised  in  the  circum- 
stances which  actually  occurred,  she  acquired  the  un- 
conditional property  of  her  share,  which  consequently 
fell  imder  the  jtu  mariti  of  Dr  Crawford,  as  moveable 
estate.  2.  But  supposing  such  discretionary  power 
could  ever  have  been  exercised,  the  trust-management 
has  so  lapsed  as  to  render  any  exercise  of  it  now  inept 
and  incompetent.  The  powers  by  the  deed  are  only 
given  to  those  who  could  bona  fide  and  with  strict  pro- 
priety be  held  acting  trustees.  But  Mr  Boyd's  bank-' 
ruptcy  was  of  itself  sufficient  to  render  his  subsequent 
actings  under  the  trust  incompetent.  Neither  can  Mr 
Angus  be  now  held  as  an  acting  trustee.  The  appli- 
cation for  the  appointment  of  Mr  Morland,  and  his 
Aibsequent  management,  are  conclusive  of  the  evacua- 
tion of  the  trust. 

Pleaded^  in  reply ^  for  Mrs  and  W.  R.  Crawford — 1. 
Although  the  succession  of  the  truster  opened  previous- 
ly to  Dr  Crawford's  death,  the  share  of  the  residue 
provided  to  Mrs  Crawford  did  not  vest,  or  form  part 
of  the  goods  in  communion,  or  fall  under  the/t»  marUiy 
in  respect  that  the  discretionary  powers  of  the  trustees 
were  not  exercised  during  the  subsistence  of  the  mar- 
riage. There  was  no  absolute  right  conferred  by  the 
bequest.  The  essence  of  it  was,  that  the  legatees 
should  only  have  right  to  their  shares  of  the  residue, 
under  the  conditions  and  stipulations  appointed  by  the 
trustees.  It  was  not  intended  merely  that  the  marriage 
of  the  grandchildren  should  have  the  consent  of  the 
trustees,  the  necessity  of  which  was  superseded  by  the 
claimant's  marriage  in  her  grandfather's  lifetime.  They 
were  further  entitled  to  specify  the  conditions  on  which 
the  bequest  should  be  completely  settled,  and  to  say 
when,  how,  and  under  what  conditions  it  should  be 
established.  Besides,  the  truster's  widow  survived  Dr 
Crawford  several  years,  and  till  her  liferent  fell  in,  the 
wife's  share  of  the  residue  could  not  be  fully  ascertain- 
ed nor  settled.  2.  The  trust  was  not  evacuated,  nor 
the  powers  of  the  trustees  extinguished,  by  the  cir- 
cumstances referred  to  by  Mr  Cowan.  Even  Mr  Boyd's 
bankruptcy  does  not  prevent  him  from  exercbing  them. 
The  discretionary  power  implied  a  delectus  perianal  on 
the  part  of  the  truster,  which  could  only  be  exercised 
by  the  trustees  themselves ;  and  neither  the  bankruptcy 
of  the  one,  nor  the  absence  of  the  other,  rendered  them 
incapable  of  doing  so.  Nor  is  it  enough  to  disable 
them,  that  the  management  of  the  trust-funds  has  been 
placed  under  a  curator  bonis.  The  trust-management, 
and  the  exercise  of  the  faculty  conferred  by  the  trus- 
ter on  the  trustees,  are  quite  distinct 

At  advising. 

Lord  Glenlet The  powers  of  the  trustees  were  not  evacu- 
ated. No  doubt  the  fee  of  the  subjects  was  in  the  grandchil- 
dreii,  but  there  might  have  been  limitatioiis  imposed  on  it  by 
the  trustees. 
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Lord  Medwy». — I  am  inclined  to  concur  in  the  interlocutor. 
The  whole  question  is  on  the  fifth  clause  of  the  deed.     The 
(plain  object  of  the  old  gentleman  was,  to  vest  the  residue  in 
his  grandchildren,  hut  giving  most  ample  powers  to  the  trus- 
'tees  to  settle  it  in  the  most  beneficial  way  for  them.     Unques- 
rtionably  the  fee  is  in  Mrs  Crawford,  but  subject  to  being  settled 
'in  the  way  most  benefidal  to  her.     I  do  not  thuik  the  cases  in 
Eqglish  law  applicable.     Cases  to  afifect  the  present  would  re- 
.quire  to  be  where  a.  legacy  was  not  payable  absolutely,  but  sub 
sconditione.     I  think  the  appointment  of  a  curator  did  not  eva- 
cuate the  trust.     The  Court  only  supplied  the  abeyance  of  the 
trust  by  that  appointment.     I  quite  agree  in  the  general  p  in- 
tiples  of  the  interlocutor,  and  am,  on  the  whole,  for  adhering. 

Lord  Justice^  CUrk Lotting  to  the  wh(^  deed,  I  agree  with 

your  Lordships  on  the  general  question  and  on  the  principles  of 

,  the  interlocutor.     The  fifth  clause  gives  most  ample  powers  to 

the  trustees,  and  I  do  not  think  that  the  trust  can  be  considered 

as  evacuated  by  any  thing  that  has  happened.     Then,  as  to  the 

•  mode  of  exercising  the  discretionary  power,  the  proper  way  is 

\iy  a  formal  deed.    The  letters  produced  are  no  doubt  a  »«fii- 

•cient  indication  of' the  decision  of  the  trustees,,  bat  we  must 

.  have  something  fBore  formal  before  we  can  give  full  dfect  to  it. 

■  But  I  have  no  difficulty  in  acceding  to  the  principles  laid  down 

by  the  Lord  Ordinary. 

The  Court  adhered^  and  remitted' to  the  Lord  Ordi- 
nary, refusing .  all  ike  notes,  andfilndio^no  expenses 

due.. 

Authorides  for  Cowan. — (1.)  Koper  on  Legacies;  I.  p.  707, 

and  II.  p.  407.     WiiHams  on  Executors  and  Administrators, 

II.  p.  794.     Osborne  t>.  Brown ;  5  Vesey,  152.    (2.)  Al'Dowall, 

20th  Nov.  1789;  Diet.  7453. 

Authorities  for  Mrs  and  W.  R.  Crawford Hill  v.  Hood, 

t  and  Grierson  v.  Crichton  ;  House  of  Lords,  1829.     Burden  v, 
.  Smith,  27th  April  17S8 ;  Craigie  and  Stewart's  Reports,  p. 

214.     Burnside  v.  Smith,  10th  June  1829 ;  7  Sbaw,  735.     Bu. 

chananv.  Downie,  12th  February  1830;  8  Shaw,  516.     M*. 

Dowall,  ut  supra ;  1  Bell.  Com.  32,  Noli: ;  Ersk.  B.  III.  t.  9, 

§   14.     Campbell  v.  Campbell,  2eth  June  1752;  Diet.  7741. 

Dalzlel  V.  Dklziel,  1 1th  March  1756. 

Lord    Ordinary,  Moncreiff. — Act.  Keay,   Cowan;    George 

McClelland,    W.«.,    Agent Ait.    M'Neill,    Whigham ;  John 

M'Craken,  W.S.,  and  David  Whigham,  W.S.,  Agents.— Ur 
.Fergusson,  Clerk. — [J.D.M.] 


^\ St  January  1837 • 
Second  Division. — C^'I^-M.)  | 

•No.  123^-^Mb9  Mahion  Jameson  or  Cargill,  and 
Robert  Mnd  James  CARGiLii,  Pursuers^  v.  Wil-  ; 
UAM  MtriR,  Drfendtr. 

.  Superior  and  Vassal — Multiplicadon  of  Superiors-^  Where  two  , 

.  persons^  injeft  pro  indiviso  in  the  fee  of  a  superiority,  offer  to  ., 

concur  in  one  charter  to  the  vassal,  and  call  on  him  to  enter —  > 

Held  that  the  vassal  is  not  entitled  to  refase  sutk  an  entry,  on  ^ 

the  grvmHd'ofmulHpHeation  of  superiors.  \ 

In  the  year  1807,  the  late  William  Jameson  of  Rose-  j 
field,  Portobello,  feued  to  Messrs  Smith  and  Bealby,  ; 
merchants  in  Leith,  certain  subjects  situated  in  the  j 
village  of  Portobello,  consisting  of  a  mill  and  other  - 
premises,  for  payment  of  a  yearly  feu-duty  of  £22,  : 
with  a  duplicand  on  the  entry  of  heirs  and  singular  suc- 
cessors.    Messrs  Smith  and   Bealby  erected  various  . 
works  upon  the  subjects,  consisting  of  manufactories  ' 
of  different  kinds,  which  they  continued  to  carry  on 
until  the  year  1812,  when  Mr  Bealby,' being  about  to 
'  leave  Scotland,  conveyed  his  right  to  the  subjects,  as 
also  his  right  to  certain  other  premises,  held  of  the 
same  superior,  to  his  co-feuar  or  partner,  Mr  Smith.  ' 


Mr  Smith  was  then  infeft  in  the  subjects,  in  virtue  of 
the  precept  of  sasine  contained  in  the  feu-oontract  of 
1^07,  and  individually  continued  the  business  at  Por- 
tobello.  On  his  afikirs  becoming  embarrassed,  the  de- 
fender was  named  trustee  for  his  creditors,  under  a 
a  voluntary  trust. 

Mr  Jameson,  the  superior,  died  in  the  year  1-813, 
leaving  a  general  trust-disposition  and  deed  of  settle- 
ment, whereby  he  conveyed  his  ii^hole  estate  to  cotatn 
persons  as  trustees,  for  various  uses,  ends  and  pur- 
poses. The  trustees  having  been  infeft  in  the  subjects 
or  mid-superiority,  in  virtue  of  Mr  Jameson's  deed, 
and  having  got  their  title  confirmed,  obtained  from  the 
upper  superior  a  dliarter  of  resignation  and  grant  of 
novodamus,  comprehending,  inier  o/ta,  the  superiority 
of  the  subjects  feued  to  Messrs  Smith  and  6ealby  in 
1807.  These  trustees,  in  implement  of  the  trust,  con- 
veyed, vUer  aliOi  the  right  of  sifperiority  in  the  sub- 
jects, together  with  the  feu-duty  and  attendant  casual- 
ties, to  -MrstCargiU,  in  liferent,  and  to  Robert  Cargill 
and  James  '  Cargill,  hex  soRSy  in  fee.  This  dlspoeition 
contained  an  assignation  to  the  precept  of  sasine  con- 
tained in  the  &bove  cliarter  of  resignation.  The  pur- 
.  suers  were  duly  infeft  upon  the  precept. 

The  present  action  was  brought,  containing  both  de- 
dasatory  and  petitory  conclusions,  viz.  1.  To  the  effect 
of  having  it  found  and  declared  that  the  defender,  both 
in  his  capacity  of  trustee  for  Mr  Smith's  creditors  (he 
being  now  deceased),  and  also  in  his  personal  and  in- 
dividual capacity,  had,  in  the  circumstances  narrated  in 
the  summons,  become  proprietor  of  the  subjects  at 
Portobelio.  2.  That  the  defender,  both  personaily,  and 
as  trustee,  should,  under  the  oircnmstanoes,  -  be  sub- 
jected in  payment  of  the  feu-^laty  from  and  iCfter  Mar- 
tinmas 1831 9  and  in  time  comiQg,  and  should  be  or- 
dained to  enter  with  the  pursuers  as  superiors,  and  pay 
the  composition,  being  a  duplicand  of  the  feu-duty. 

In  defence  it  was,  inter  alkh  pUaded, — 'The  con- 
clusion of  the  summons,  that  the  defender  should  be 
ordained  to  enter  with  the  pursuers,,  as  alleged  supe- 
riors, is  incompetent ;  and  a  vassal  is  not  bound  to  sub- 
mit to  a  multiplication  of  superiors,  as  attempted  in  this 
case.  Pending  the  action,  Mrs  Cargill,  the  liferentrix, 
died. 

The  Lord  Ordinary,  I2th  November  IdSG, 

"  finds,  that  as  the  pursuers,  Robert  Cargill  and  James  Car- 
gill, now  standing  by  the  death  of  Mrs  Cargill,  the  liferentrix, 

-  in  the  fUll  fee  of  the  superiority  in  question,  hold  the  said 
light  of  superiority  jointly,  by  one  title  pro  indiviso,  and  must 

.  concur  in  any  entry  to  be  granted  to  the  defender  as  vassal,  if 
.he  shall  be  found  liable  to  take  such  entry,  there  is  no  splitting 
of  the  superiority  or  multiplication  of-  superiors,  to  entitle  the 
defender  to  object  to  the  title  of  the  pursuers  to  .maintain  the 
conclusions  of  the  summons  in  this  acdon :  Therefore,  repels 
the  said  objection  and  defence ;  appoints  the  cause  to  be  en- 
rolled,'in  order  that  the  parties  may  be  heard,  so  far  as  it  .may 
be  necessary,  on  the  other  pleas  stated  in  the  defence,  and  on 
the. mode  of  disposing  of  such  of  them  as  .involve, disputed  ouit- 
ters  of  fact ;  and  in  the  meantime,  reserves  all  quesUons  of  ex- 

.penses. 

"  Note.-^lt  is  perhaps  singular,  but  it  does  not  appear  that 
the  precise  point  here  agitated  has  occurred  in  any  reported 
case,  or  is  distinctly  adverted  to  by  any  institutioittl  writer. 
There  is  no  doubt  as  to  the  general  rule,  that  a  vassal  is  not 
bound  to  Bubmil  to  a  spUttiiig  of  the  soperiority  into  fsrts^i  and 
a  multipliontion  of  lupen^rs,  by  givuig:  ons  parl<to  one  pesion. 
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and  anocber  part  to  tfcl^<ytber.  But  tbe  Lord  Ordinary  s^es  no 
authority  for  holding,  that  an  edtate  of  superiority  may  not  be 
held  by  two  perMns,  by  a  joint  title  proindiviaOf  or  that  the 
Yasnl  is  entiUed  to  refase  to  take  an  entry  to  the  whole  sub- 
ject from  the  joint  superiors  tendering  one  charter ;  and  he 
thinks  that  there  is  sOme  atlthonty  for  the  rererse,  in  a  case 
\rhich,  though  not  precisely  parallel,  affords  an  inference  a 
fortiori.  The  reported  cases  on  this  point  of  feudal  law,  of  the 
vajisaTs  right  to  Object  to  the  multipHcatJon  of  superiors,  have 
almoft  all  occurred  in  connection  with  contested  elections  of 
Members  of  ParHament.  But  it  is  evident,-  that  in  ever^  such 
case,  there  necessarily  must  have  been  a  proper  splitting  or 
division  of  the  superiority  into  separate  parts  or  estates.  The 
cp^Tarion  would  have  answered  no  purpose  otherwise.  So  it 
was  accordingly  in  the  cases  of  the  Duke  of  Montrose,  &c.  v. 
Cotquhoun,  Jannary  31,  1781 ;  Graham  v,  Westenra,  May  23, 
1826 ;  and  also  in  Maxwell  t7.  Macmillan,  June  9,  1741.  The 
facts  of  this  last  case  4re  not  distinctly  brought  out  in  the  re- 
ports of  Kilkerran  and  Clerk  Home,  M.  8817,  though  the  argu- 
ment implies  what  was  the  character  of  the  conveyances.  But 
there  is  a  report  by  Elchies,  No.  4,  superior  and  vassal,  which 
renders  the  state  of  the  case  perfectly  clear,  as  being  that  of  a 
positive  splitting  for  creating  separate  freehold  e.states  of 
superiority  as  qualifications  for  election.  Whatever  loose  ex- 
pressions, therefore,  may  occur  in  the  appeal  case  (as  alleged 
at  the  bar),  it  is  simply  impossible  that  fbe  question  could  re- 
late to  a  joint  pro  indiviso  title  of  superiority.  The  case  of 
bpirs-portioners  comes  nearer  the  point,  though  it  is  not  tbe 
same.  Hcirs-portioners  are  not  joint  proprietors,  but  as  their 
name  imports,  part  o^vners  or  portroners.  They  hold  pro  in- 
divisoy  while  the  subject  is  undivided.  But  each  has  a  title  in 
herself  to  her  own  part  or  share,  which  she  may  alienate  or 
burden  by  her  own  separate  act.  The  condition  of  two  joint 
proprietors  in  the  fee  is  very  different ;  they  have  no  separate 
e-tates,  but  only  one  estate  vested  in  both,  not  merely  pro 
indiviso  in  respect  of  possession,  but  altogether  pro  indiviso  in 
resj>ect  of  the  right.  The  distinction  is  the  same  which  the 
I..ord  Or^nary  believes  is  expressed  by  English  lawyers,  by 
the  terms  joint  tenants  and  tenants  in  common.  But  that 
ca.<^e  of  heirs-portioners  does,  notwithstanding,  furnish  some 
authority  for  the  present  question.  The  law  holds,  that  an 
( ^tate  in  superiority  is  indivisible ;  and  therefore,  when  there 
i*  but  one  such  right,  the  eldest  heir-portioner  is  entitled  to  take 
it,  compensation  being  made  to  the  rest  otherwise.  And  hence 
it  is  held,  thiit  the  vassat  under  such  a  right,  is  not  bound  to 
t.ike  any  entry  of  a  part  from  any  of  the  heirs.  Yet  the  same 
authority  'which  so  decided,  held  expressly,  that  if  all  the  heirs- 
portioners  concur  in  offering  one  charter  of  the  whole,  tbe  vas- 
sal is  bound  to  accept  of  it.  This  was  in  the  case  of  Lady  Luss 
V.  Inglis,  July  30,  1678,  M.  15,028.  The  judgment  In  which, 
a«  reported  by  Stair,  is  in  these  words :  *  The  Lords  repelled 
the  defence,  and  found  that  the  vassal  was'  not  obliged  to  take 
infeftroent  severally  from  the  heirs-portioners  of  the  superior, 
but  either  from  the  whole  jointly,  or  from  the  eldest  by  the 
prerogative  of  her  birth.'  Stair  himself,  3,  5,  11,  expressly  ad- 
verts to  this  finding  in  mentioning  the  decision  ;  and  it  is  more 
pointedly  taken  notice  of  in  a  note  to  one  of  the  editions  of  his 
work,  at  2,  4,  17;  see  More*s  edition,  p.  256.  Bankton,  also, 
so  states  die  law,  that  the  vassal  is  not  bound  to  take  itifeft- 
ment  of  all  the  heira-portioners,  '  unless  they  concur  in  one  pre- 
cept.' The  case  of  two  joint  proprietors  in  the  fee,  is  evidently 
a  case  a  fortiori.  They  not  only  may  concur,  but  must  concur 
in  every  title  to  be  granted.  There  are  not  two  estates,  but 
one  estate  only.  The  superiority  is  not  split  at  all.  The  Lord 
Ordinary  does  not  rest  any  thing  on  any  view  of  expediency  or 
convenience.  But  it  would  evidently  be  attended  with  greet 
inconvenience,  if  it  were  to  be  held  that  a  profitable  estate  of 
superiority  could  not  be  at  all  held,  with  its  issues  and  profits, 
by  two  parties  jointly  in  the  fee.  On  the  other  side,  the  vassal 
has  always  his  remedy.  If  the  joint  superiors  will  not,  or  can- 
not concur  in  one  charter,  he  is  not  bound  to  enter  with  them 
at  all ;  and  if  he  desires  an  entry,  he  is  in  that  case  entitled  to 
pass  them  over,  and  enter  with  the  over-superior.  That  was 
the  precise  remedy  given  in  the  case  j^f  Lady. Luss." 


The  defender  reclaimed,  and  contended-^^There  is 
no  Authority  for  holding  that  a  vassal  is  bound  to  ac- 
cept of  an  entry  from  several  pro  indiviso  superiors. 
In  the  ease  of  heirs-portioners,  alluded  to  by  the  I^rd 
Ordinary)  the  vassal  is  only  bound  to  enter  with  the 
eldest  heir-^portloner :  Fenton  v.  Heretrix  of  Dirleton, 
26th  February  1523 ;  Mor.  5357.  In  the  case  of  Lady 
Luss,  referred  to  by  the  Lord  Ordinary,  the  vassal  had 
voluntarily  offered  to  accept  of  an  entry,  either  from 
the  whole  heirs-portioners  jointly,  or  from  the  eldest 
heir-portioner :  and  all  that  the  Court  decided  was, 
that  he  was  not  bound  to  take  a  separate  entry  from 
certain  of  the  heirs-portioners  to  the  extent  of  their 
shares.  In  FountainhalFs  report  of  this  case,  it  is 
stated,  that  the  Court  held  the  eldest  heir-portioner  the 
only  proper  superior :  3  Brown's  Sup.  234.  To  the 
same  effect  is  the  opinion  of  Stair,  B.  IIL  t.  3,  §  1 1  ;  . 
and  still  more  clearly  of  Ersk.  B.  III.  t.  8,  §  13,  and 
Bell's  Prin.  §  859.  The  question  as  to  multiplication 
of  superiors  has  heretofore  occurred  only  in  cases  of 
splitting  or  actual  division  of  the  superiority :  thfftt  being 
necessary  to  the  constitution  of  a  freehold  qualification 
under  the  former  system  of  election ;  and  the  multipli- 
cation of  pro  indiviso  superiors  would  now  probably 
give  rise  to  an  equally  important  question,  -  as  such  su- 
periors may  vote  under  the  Reform  Act.  But  the 
Same  general  felidal principles  which  stood  in  the  way 
of  the  splitting  of  superiorities,  are  equally  opposed 
to  the  multiplication  of  pro  indiviso  superiors.  The 
feudal  maxims  are :  *'  Non  cogitur  vasstJlus  pro  uno 
feudo  duas  fidelitates  face  re."  **  Vassailus  pro  uno 
feudo  plures  dominos  habere  non  oompeUtitur."  **  Alien- 
atio  superioritatis  permittitur  dominis  dunmnodo  vas- 
salli  conditio  in  ea  non  fit  deterior."  These  maxims 
were  fully  discussed,  and  received  effect  in  the  oases 
of  Maxwell  and  the  Dake  of  Montrose ;  and  they  are 
at  least  as  applicable' to  an  incroase  in  1;he  number  •f 
superiors  as  to  the  division  of  tbe  superiority  itself.  It 
is  said  that  the  objection  to  the  splitting  of  superiority 
does  not  apply  to  the  multiplication  of  pro  indiviso 
superiors,  as  the  latter  can  all  concur  in  one  charter ; 
but  in  the  cases  of  the  Duke  of  Montrose,  and  of 
Graham  v.  Westenra;  4  Shaw  and  Danlop,  615,  in 
both  of  which  the  superiority  was  only  split  amongst 
liferenters  by  constitution,  the  fee  remaining  undivid- 
ed, all  the  superiors  might  have  concurred  in  one  char- 
ter, yet  the  objection  was  sustained.  Where  several 
persons  are  constituted  pro  indiviso  superiors,  the 
right  is  split,  although  not  the  subject  itself,  and,  ac- 
cordingly, each  superior  may  sell  his  share ;  his  credi- 
tors may  adjudge  it,  and  his  own  heirs  will  succeed  to 
it.  If  multiplication  of  pro  indiviso  superiors  be  at  all 
allowed,  there  can  be  no  limit  to  the  number,  and  a 
feu,  yielding  £100  a-year  of  feu-duty,  may  be  con- 
veyed to  ten  joint  superiors.  Any  such  multiplication 
<)f  superiors  is  injurious '  to  the  vassal.  It  becomes 
more  difficult  and  expensive,  when  an  entry  is  wanted, 
to  find  out  and  communicate  with  so  many  persons, 
and  get  them  to  concur  in  an  entry.  •  Each  of  them 
may  have  a  separate  title,  as  heir  or  disponee,  which 
it  would  be  necessary  to  examine  for  the  security  of 
the  vassal's  title.  The  probability  would  be,  that  one 
or  more  of  them  had  not  completed  his  title,  and  thns 
it  would  become  necessary  to  execute  charges,  and  fol- 
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low  out .  a  declarat<n'  of  tinsel  against  them  all  at  a 
great  expense.  It  would  also  produce  greater  inse- 
curity, as  the  title  of  the  vassal  would  be  affected  by 
an  inaccuracy  in  the  title  of  any  of  the  joint  superiors. 
It  cannot  therefore  be  said,  that  by  the  multiplication 
of  joint  superiors,  '<  vassalli  conditio  wmfit  deterior." 

The  pursuers  rested  their  case  on  the  reasoning  in 
the  note  of  the  Lord  Ordinary. 

Their  Lordships  unanimously  adhered^  with  ex* 
penses  since  the  date  of  the  Lord  Ordinary's  interlo-' 
cutor. 

Lord  Ordinary,  Moncreiff. — Act,  Keay,  Rutherfurd,  G.  6. 
Bell;  R.  Cargill,  W.S.,  Agent,— AU.  Monro;  W.  Alexander, 
Yf,^,,Agemt Mr  Thomson,  Clerk [J.D.M.] 
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24eA  January  1837. 

First  Division (G.D.F.) 

No.  .124. —  Christian    Anderson,    Advocatory 
George  Moon,  Respondent, 

Master  and  Servant — Contract — Proof — Process — Competency 
— (I.)  A  party  having  been  engaged  to  work  as  a  spinner  at  a 
particular  manufacturing  establishment,  the  master  found  not 
entitled  to  transfer  the  spinners  services  to  another  establish- 
ment belonging  to  him,  situated  ^t  a  greater  distance  from  the 
spinner's  residence,  on  the  allegation  that  the  servant  was 
bound  by  agreement  to  work  at  either  establishment,  as  circum- 
stances might  require,  and  to  remain  from  one  Martinmas 
to  another,  unless  notice  to  quit  were  given  at  the  previous 
term  :  there  being  no  s^fficient  proof  of  the  alleged  agreement, 
(2.)  In  these  circumstances,  summary  imprisonment,  till  caution 
should  be  found  to  return  to  and  continue  in  the  master's  ser- 
vice till  next  Martinmas — held  inapplicable,  when  the  servant 
left  the  establishment,  on  being  required  to  work  at  the  more 
remote  establishment. 

The  advocator  entered  the  service  of  the  respondent 
at  Russell  Mill,  as  a  spinner,  in  1824.  In  July  1830, 
she  was  sent  to  work  at  Hospital  Mill,  a  manufacturing 
establishment  in  the  neighbourhood,  of  which  the  re- 
spondent had  taken  a  lease.  On  29th  November  1 834, 
she  lefl  the  employment  of  the  respondent,  in  conse- 
<]uence  of  being  required  to  transfer  her  services  to 
Russell  Mill,  which  she  conceived  she  could  not  be 
compelled  to  do.  However,  in  a  fortnight  afterwards, 
she  presented  herself  at  Russell  Mill,  and  worked  there 
for  a  day,  but  again  left  her  service,  aiid  declined  to 
come  back,  because  payment  was  refused  for  the  fort- 
night she  had  absented  herself.  The  respondent,  who 
was  proprietor  of  both  mills,  averred .  "  that  he  was  in 
the  practice  of  employing  the  spinners  and  others, 
sometimes  at  one  and  sometimes  at  the  other  mill, 
as  was  deemed  expedient ;"  and  it  appeared  the  follow- 
ing placard  was  posted  up  in  Hospital  Mill,  where  the 
advocator  worked : 

'*  That  from  this  date  all  those  who  are  employed  in  this 
work  are  to  give  notice  to  the  roaster  or  manager  on  the  first 
pay-day  of  the  month  of  August  if  they  intend  leaving  the  work 
at  the  term  of  Martinmas ;  and  the  same  notice  will  be  given  by 
the  master ;  and  if  no  leave  or  notice  is  given,  then  both  parties 
are  bound  for  another  year.  No  leaves  will  be  taken  at  any 
other  period  of  the  year,  except  on  the  first  pay-day  of  August. 
^Hospital  Mill,  November  1828." 

No  such  notice  had  been  given  by  the  advocator. 
On  18th  December  1834,  the  respondent  presented  a 
summary  petition  to  the  SheriflT  of  Fife,  praying  him 
to  cite  her  to  appear, 


'*  and  failing  her  so  appearing,  to  grant  warrant  to  officers  of 
Court,  and  their  assistants,  to  apprehend  her,  and  bring  her  be- 
fore you  for  such  examination;  and  upon  Uie  premises  being 
admitted  or  proven,  to  grant  warrant  for  imprisoning  her  p^wm 
in  Cupar  tolbooth,  therein  to  remain  on  her  own  expenses,  until 
she  shaU  find  sufficient  security,  acted  in  your  Court  books,  to 
return  to  the  petidoner's  service,  and  to  remain  there  until 
Martinmas  next,  and  faithfully  perform  her  usual  work ;  as  also, 
to  find  her  liable  in  £10,  or  such  other  sum  as  your  Lordship 
shall  fix,  in  name  of  damages  to  the  complainer ;  as  also  in  the 
expenses  of  this  application,  and  procedure  to  follow  thereon ; 
or  otherwise  to  order  and  to  do  as  to  your  Lordship  may  seem 
proper." 

Answers  were  lodged  by  the  advocator,  who  stated 
that  she  was  engaged  to  work  at  Hospital  Mill,  from  Mar- 
tinmas 1834  to  Martinmas  1835,  which  she  continued  to 
do  till  the  29th  November  1834,  when  the  respondent's 
manager  intimated  to  her  that  she  was  thereafter  to  work 
at  Russell  Mill.  This  she  declined  to  do,  being  under 
no  obligation  to  transfer  her  services  from  the  one  esta- 
blishment, which  was  only  half  a  mile  distant  from  her 
residence,  to  the  other,  which  was  a  mile  and  a  quarter 
distant,  and  she  had  since  repeatedly  offered  to  work  as 
usual  at  Hospital  Mill,  which  offer  the  respondent  rejected. 

Moon  repliedj  that  his  workers  were  not  hir«d  ex- 
clusively to  either  mill,  but  that  it  was  the  practice  to 
transfer  them  occasionally  from  one  mill  to  the  other 
when  circumstances  rendered  it  necessary.  At  the 
same  time,  in  order  to  remove  any  obstacle  arising* 
from  the  greater  distance  of  Russell  Mill  firom  Ander- 
son's residence,  he  agreed  to  provide  a  person  to  carry 
her  victuals  to  her,  if  she  went  to  that  mill. 

A  proof  hinc  inde  was  allowed,  from  which  it  ap- 
peared by  the  evidence  of  one  person,  .the  manager  of 
the  work  at  Russell  Mill,  that  the  advocator  and  her 
two  sisters  were  engaged  previously  at  Russell  Mill  for 
several  years,  and  the  advocator  was  transferred  sub- 
sequently to  Hospital  Mill  along  with  her  sisters,  and 
that  they  went  there  on  his  instructions,  which  were 
given  to  the  eldest  sister.  No  other  witness  deponed 
to  this  arrangement,  nor  did  the  respondent  adduce 
any  of  the  sisters,  and  indeed  interfered  and  prevent- 
ed the  examination  of  one  of  the  sisters  whom  the  ad- 
vocator was  about  to  adduce.  Some  mechanics,  as 
gasmen  and  others,  usually  went  to,  and  were  employed 
at  both  the  works.  The  manager  of  Hospital  Mill  de- 
poned, that  about  thirty  or  forty  hands  were  ahifled  at 
different  times  from  the  one  mill  to  the  other :  the  wages 
being  the  same  at  both  places ;  and  that  there  was  no  new 
agreement  entered  into.  By  the  advocator's  proof,  it 
appeared  that,  during  a  temporary  scarcity  of  water, 
two  or  three  hands  were  shifted  from  Hospital  Mill  to 
Russell  Mill,  after  which  they  returned.  Such  was  the 
general  import  of  the  proof.  The  Sheriff-substitute 
pronounced  the  following  interlocutor,  which  was  ad- 
hered to  by  the  Sheriff-depute  on  appeal : 

"  26M  Mb^  1835 The  Sheriff.sub8dtute  having  again  con- 

sidered  this  case,  with  the  declaration  of  the  fespondent,  and 
proof  adduced  for  both  parties,  Finds  it  admitted  by  the  respon- 
dent, in  her  declaration,  that  she  entered  to  the  petitioner's  ser- 
vice, as  a  spinner  at  Russell  Mill,  in  the  year  1824,  and  con* 
tinned  there  till  1830,  when  she  went  with  her  sisters  to  work 
at  Hospital  Mill :  Finds  it  alto  admitted  by  her,  that  there  ¥ras 
no  new  agreement  betwixt  her  and  her  master  when  she  re- 
moved to  Hospital  Mill :  having  gone  there  upon  her  former 
agreement  at  the  other  mill ;  and  that  it  is  also  admitted  by  her, 
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that  there  was  no  difference  betwixt  the  work  or  wages  at  the 
two  Mills :  Finds  that  these  facts  are  also  proved  by  the  evi- 
dence of  Alexander  Smith  and  David  Lawson,  two  of  the  pe* 
titioner's  witnesses,  and  managers  at  the  respective  mills: 
Finds  it  instracted,  by  the  deposition  of  the  said  Alexander 
Smith,  that  when  he  intimated  to  the  respondent  and  her  sisters, 
that  they  were  to  go  to  Hospital  Mill  in  1830,  the^  went  ac- 
cordingly, and  that  when,  at  this  time,  he  also  distinctly  inti- 
mated to  them  that  they  were  to  come  back  to  Russell  Mill 
when  wanted,  they  made  no  objections  to  it :  Finds  it  also  in- 
structed by  the  petitioner's  proof,  that  after  he  became  tacks- 
man of  Hospital  Mill,  several  of  the  work  people  went  there 
from  Russell  Mill,  upon  their  original  engagement  at  that  mill, 
and  that  it  has  been  the  practice  since  to  transfer  the  services 
of  the  work  people  occasionally  from  the  one  mill  to  the  other, 
when  required,  and  this  fact  is  confirmed  by  the  testimony  of 
some  of  the  respondent's  witnesses :  Finds  it  admitted  by  the 
respondent,  as  well  as  proved,  that  she  continued  to  work  at 
Hospital  Mill  until  Saturday  the  29th  day  of  November  last 
(1834),  when  she  left  it,  in  consequence  of  the  petitioner  and 
his  manager  wishing  her  to  go  to  Russell  Mill,  and  that  she  did 
not  work  at  either  of  the  mills  until  Saturday  the  13th  day  of 
December  following,  being  pay-day,  when  she  entered  to  Rus- 
sell Mill,  and  wrought  that  day,  but  left  her  service  there,  be« 
cause,  as  she  alleged,  she  did  not  receive  payment  of  the  fort- 
night's wages  for  which  she  had  not  wrought,  although  she  mtbs 
offered  her  wages  for  said  Saturday :  Finds  it  admitted,  as  well 
as  proved,  by  both  parties,  that  she  offered  herself  back  to 
Hospital  Mill  on  Monday  and  Tuesday,  the  1st  and  2d  of  De- 
cember, but  was  refused,  because  she  did  not  go  to  Russell 
Mill :  Finds  it  instructed  by  the  proof,  that  Hospital  Mill  is 
nearer  by  about  half  a  mile  to  Springfield,  where  the  respon- 
dent resides,  than  Russell  Mill,  but  owing  to  there  being  a 
better  road  to  Russell  Mill,  the  difference  of  time  in  going 
from  Springfield  to  the  one  mill  and  the  other,  is  only  from 
three  to  five  minutes  in  &vour  of  Hospital  Mill :  Finds  that  the 
respondent  has  brought  no  proof  of  her  averment,  that  she  was  to 
receive  ^e  fortnight's  wages  that  she  had  not  wrought  for,  as  a 
condition  of  returning  to  Russell  Mill  on  the  13th  of  December ; 
hut  finds  it  proved,  by  the  evidence  of  the  said  Alexander 
Smith,  that  in  order  to  remove  any  obstacle  as  to  distance,  he 
agreed  to  provide  a  person  to  carry  the  respondent's  victuals  if  she 
went  to  Russell  MiU :  Finds  it  instructed,  that  the  regulations  at 
both  mills  are  the  same  as  to  the  period  of  giving  warning; 
and  as  it  is  not  alleged,  nor  did  she  in  fiict  give  any  warning,  as 
required  by  these  regulations,  Finds  she  was  bound  to  con- 
tinue in  the  petitioner's  service  until  Martinmas  next,  aud 
in  either  of  the  said  mills  that  he  might  think  proper :  Finds, 
that  her  objection  to  the  distance  betwixt  Russell  Mill  and 
Springfield  was  no  reason,  in  the  circumstances  of  the  case, 
for  deserting  her  service;  and  therefore  repels  her  defences, 
and  ordains  her  to  return  to  her  service  at  Russell  Mill,  upon 
Thursday  next  at  10  o'clock  forenoon,  and  to  continue  therein, 
or  at  Hospital  Mill,  as  the  petitioner  may  think  fit,  until  the 
term  of  B^trtinmas  next,  with  certification ;  it  being  understood, 
however,  that  a  person,  if  she  insists  upon  it,  must  be  provided 
by  the  petitioner  to  carry  her  victuals  as  long  as  she  works  at 
Russell  Mill ;  and  the  respondent  being^ntitled,  under  said  re- 
gulationa*  to  give  warning  on  the  1st  day  of  August  next,  that 
she  ia  to  leave  the  petitioner's  service  at  the  said  term  of  Mar- 
tinmas :  Finds  her  liable  in  expenses,  and  allows  an  account' 
thereof  to  be  given  in,  and  when  lodged,  remits  the  same  to  Mr 
John  Givao,  to  be  taxed  by  him  in  presence  of  the  parties  or 
their  agents ;  reserving  to  the  petitioner  any  claim  of  damages 
he  may  have  against  the  respondent  for  deserting  her  service, 
and  her  defences  as  accords. 

"  NoU. — The  objection  to  the  difference  in  distance  betwixt 
Springfield  and  Russell  Mill,  and  that  to  Hospital  Mill,  ap- 
pears somewhat  strange  in  coming  from  the  respondent,  who 
had  wrought  at  the  former  mill  for  no  less  a  period  than  six 
years  before  going  to  Hospital  Mill.  Her  removal  to  that  mill 
was  not  on  account  of  its  being  nearer  to  Springfield,  but  be- 
cause her  master  required  her  services,  and,  as  it  is  distinctly 
admitted  by  herself,  as  well  as  proved,  that  she  went  there 


along  with  her  sisters,  without  any  objection,  upon  the  same 
agreement  under  which  she  served  at  Russell  Biill ;  and  having 
agreed  to  return  to.  that  mill  when  wanted,  and  die  woik  and 
rate  of  wages  being  the  same  at  both  mills,  the  Sheriff-substitute 
is  of  opinion,  that  she  had  no  excuse  for  deserting  her  service, 
which  she  did,  first  by  absenting  herself  for  thirteen  days  from 
both  miUs,  and  secondly,  by  leaving  Russell  MiU  after  having 
again  returned  to  it." 

Anderson  advocated  and  pleaded — (1.)  The  judg- 
ment of  the  Sheriff  is  incompetent  and  erroneous,  in 
respect  that  it  proceeds,  upon  grounds  of  action  alto- 
gether different  from,  and  inconsistent  with  those  set 
forth  in  the  petition,  and  pleaded  by  the  petitioner. 
(2.)  The  judgment  of  the  Sheriff  is  farther  incompetent, 
in  respect  that  it  ordains  the  advocator  to  return 
to  her  service,  and  to  continue  there  till  Martinmas : 
whereas  the  prayer  of  the  petition  was  only  for  im- 
prisonment till  caution  should  be  found.  (3.)  The 
judgment  is  also  incompetent  and  erroneous,  in  respect 
that  it  defines  the  conditions  of  .the  advocator's  service, 
and  ordains  her  to  work  at  either  of  the  respondent's 
mills,  according  to  his  pleasure :  thereby  going  beyond 
the  prayer  of  the  petition,  deciding  questions  which 
had  not  been  put  in  issue  between  the  parties. 

The  Lord  Ordinary  pronounced  this  interlocutor, 
17th  June  1836: 

"  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and 
having  afteriyu'ds  resumed  consideration  of  the  record,  proofs 
productions,  and  whole  process— Finds  that  the  interlocutor  of 
the  Sheriff  under  review  is  incompetent,  regard  being  had  Ko 
the  prayer  of  the  respondent's  petition,  and  the  nature  of  the 
process.  On  the  merits,  finds  it  is  admitted  that  the  engage- 
ment between  the  respondent  and  advocator  was  from  year  to 
year,  and  that  at  the  time  the  last  year's  engagement  commenced, 
she  was  employed  as  a  spinner  aC  Hospital  Mill,  as  she  had 
been  during  the  two  preceding  years :  Finds  it  is  not  proved 
that  when  the  advocator  was  removed  to  Hospital  Mill  in  Ja^u* 
ary  1830,  it  was  intimated  to  her  that  she  was  to  return  to 
Russell  Mill  when  required :  Finds  it  is  not  proved  that  it  was 
the  practice  at  the  work  to  remove  spinners  from  Hospital  Mill 
to  Russell  Mill,  as  it  suited  the  convenience  of  the  respondent : 
Finds  that  the  contract  subsisting  at  the  date  of  the  petition 
must  be  held  as  applicable  to  Hospital  Mill  alone,  and  that  it 
was  ultra  vires  of  the  Sheriff  to  modify  that  contract,  by  adopt- 
ing a  suggestion  made  by  the  respondent,  and  to  which  the  ad- 
vocator had  never  acceded :  Therefore  advocates  the  cause, 
alters  the  interlocutor  of  the  Sheriff,  assoilzies  the  advocator 
from  the  conclusions  of  the  action,  and  decerns ;  finds  the  re- 
spondent liable  in  the  expenses  incurred  in  this  and  in  the  In- 
ferior Court,  in  so  far  as  they  have  not  already  been  found  due, 
and  remits  the  account  thereof  when  lodged,  to  the  auditor  to 
be  taxed,  and  to  report. 

"  Note, — The  Lord  Ordinary  considers  this  question  of  im- 
portance as  a  precedent.  It  is  settled  law  that  the  Judge  Ordi- 
nary or  Justices  of  Peace,  in  the  exercise  of  their  powers  as 
police  magistrates,  may  grant  warrant  to  apprehend  an  appren- 
tice or  servant  who  has  deserted  his  work,  and  to  ordain  him 
to  return,  or  if  necessary,  to  imprison  him  until  he  find  caution 
to  return.  This,  though  tometimes  a  harsh  proceeding,  is 
sanctioned  by  usage,  and  occasionally  it  may  be  requisite ;  for 
a  workman,  by  deserting,  may  do  great  injury  to  his  master, 
and  such  as  he  has  not  the  means  of  repairing.  But  the  reme- 
dy ought  not  to  go  fitrther  than  the  necessity  of  the  case  re- 
quires, which  is  only  to  maintain  the  possession  as  it  was  at  the 
period  of  desertion,  leaving  it  open  to  the  parties,  if  they  are  at 
issue  as  to  the  terms  and  conditions  of  their  contract,  to  try  tbc 
question  by  the  ordinary  form  of  process.  If  it  were  not  so, 
they  would  meet  as  in  a  civil  question  on  a  very  unequal  foot- 
ing; for  on  this  criminal,  or  at  least  police  proceeding,  the 
workman  is  either  apprehended  or  ordered  to  appear  personally 
in  Court,  and  the  very  first  step  is  to  take  his  judicial  dedara- 
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taon,  wlule  die  xDsater  is  neither  required' to  appear  personally, 
nor  to  submit  to  an  examination,  nor  even  to  state  his  pleas  in 
detail  before  his  opponent  is  interrogated.  It  is  plain,  that  if 
this  weie  competent,  when  it  is  matter  of  dispute  what  the  n»* 
lure  of  the  engagement  is,  the  master  would  have  a  very  great 
and  unfair  advantage.  Accordingly,  the  cases  of  Wright  and 
of  Stewart,  ^February  9,  1826,  and  June  21,  1882,)  in  which 
it  was  found  incompetent  for  the  Judge  Ordinary  to  ordain,  ari 
apprentice  who  had  deserted  his  service  to  find  caution  that  he 
should  return  and  fulfil  his  indenture,  proceed  upon  this  prin- 
ciple. But  these  are  precedents  a  fortiori  in  this  case ;  for  the 
Sheriff  not  only  ordains  the  advocator  to  return  to  her  work, 
and  to  fulfil  a  contract,  the  terms  of  which  are  not  ascertained 
by  any  written  contract  as  an  indenture,  but  which,  he  thinks 
he  can  gather  from  the  judicial  declaration  of  the  advocator, 
and  the  proof  adduced.  It  will  be  observed  that  by  this  inter- 
locutor, he  does  not  maintain  the  possession,  as  it  stood  at  the 
date  of  the  desertion,  for  the  girl  was  working,  and  bad  worked 
for  three  years  previously  at  Hospital  Mill.  He  decides  as  to 
the  terms  and  conditions  of  {he  contract,  as  to  whidi  parties 
were  at  issue,  and  he  inserts  a  new  condition,  which,  conii&ss- 
edly,  raad«  no  part  of  the  agreement,  but  which  the  respondent 
suggested  with  the  view  to  obviate  the  advocator's  objection  to 
remove  from  the  one  ndU  to  the  other.  And  this  iDterlocutoc 
is  pronounced  upon  a  petition,  the  only  prayer  of  which  is,  that 
the  advocator  shall  find  security  to  return  to  the  respondent's 
service,  to  remain  there  till  Martinmas  next,  and  faithfully  per- 
form her  usual  work.  On  the  merits,  it  is  admitted  that,  by  a 
yearly  engagement,  which  had  been  thrice  renewed,  the  advoi- 
cator  had  worked  at  Hospital  Mill.  She  objected  to  be  trans- 
ferred to  Russell  Mill  on  grounds  which  do  not  appear  to  be 
imaginary  or  capricious.  Russell  Mill  is  proved  to  be  about 
half  a  mUe  fiirther  from  Springfield,  where  most  of  the  spinners 
reside,  and  where  the  advocator  lives  with  her  parents,  than 
Hospital  Mill.  So  that,  during  the  half-hour  in  winter  which 
is  allowed  for  meals,  or  even  the  three-quarters  of  an  hour 
allowed  in  summer,  she  could  not,  without  great  inconvenience, 
go  home  and  return.  And  this  seems  to  have  been  virtually 
admitted;  for  the  respondent  offered  to  employ  a  person  to 
bring  her  victuals  to  the  mill.  But  this  might  by  no  means  re- 
move the  objection  which  she  and  her  parents  may  reasonably 
have  entertained.  She  is  only  nineteen  years  of  age,  and  Vcr  two 
elder  sisters  were  engaged  at  Hospital  Mill,  imder  whose  inspec- 
tion she  worked  there,  and  with  whom  she  went  and  returned 
home,  and  which,  in  winter,  noay  have  been  under  cloud  of  night. 
At  Russell  Mill,  she  was  deprived  of  their  protection ;  and  to 
detain  her  there  in  the  way  suggested  by  the  respondent,  during 
the  interval  of  rest,  when  all  the  other  workers  were  unem- 
ployed, as  well  as  herself,  may  have  been  considered  rather  as 
increasing  than  removing  the  grounds  of  her  objection.  But, 
at  any  rate,  this  proposal  of  bringing  her  victuals  made  no  part 
of  the  contract,  and,  as  already  said,  had  never  been  acceded  to 
either  b^  her  parents  or  herself.  The  respondent  pleads  that 
it  was  intimated  to  the  advocator,  when  she  and  her  sisters 
were  removed  to  Hospital  Mill  in  January  1830,  that  she  might 
be  required  to  return  to  Russell  Mill.  There  is  no  evidence  of 
this.  Smith,  the  manager,  depones  that  he  made  such  an  inti- 
mation to  the  advocator's  eldest  sister  Margaret ;  but,  in  the 
first  place,  he  is  a  single  witness ;  and  there  is  no  circumstance 
to  corroborate  his  evidence.  Margaret  was  tendered  as  a  wit- 
ness, but  the  respondent  objected  to  her  being  received ;  and 
Smith  himself  does  not  say  that  he  made  any  intimation  to  the 
advocator.  So  that  even  according  to  his  evidence,  it  is  a  mere 
conjecture  that  Margaret  mentioned  the  circumstance  to  the  ad- 
vocator, or  that  she  ever  heard  of  it.  The  respondent  also 
pleads  that  it  was  the  practice  at  the  works  to  send  the  spin- 
ners from  one  mill  to  another,  as  it  suited  the  respondent's  con- 
venience. When  the  proof  is  carefully  examined,  it  will  be 
found  that  this  averment  is  not  established.  It  is  true,  that 
when  the  respondent  first  took  the  lease  of  Hospital  Mill,  a 
number  of  spinners  were  brought  there  from  Russell  Mill. 
But  to  this  they  could  have  no  objection ;  because  it  was  much 
nearer  their  home,  and  therefore  much  more  convenient.  It  is 
also  proved  that  some  of  the  mechanics  and  gasmen  >vere  em- 


ployed indififerently  at  the  one  mill  or  the  other ;  but  thdr 
is  quite  dissimilar  to  that  of  the  girls  employed  as  spinners. 
Their  time  is  in  their  own  hands ;  and  it  must  be  of  v&y  little 
consequence  to  them  where  they  work.  But  there  is  no  evi- 
dence of  spinners  being  transferred  from  Hospital  Mill  to  Bais- 
sell  Mill,  except  in  one  case  in  summer  1833^  when,  in  conse- 
quence of  a  scarcity  of  water  at  Hospital  Mill,  either  two  or 
three  carders  were  sent  to  Russell  Mill:  a  fact  admitted. in  tlie 
judicial  declaration  of  the  advocator.  A  single  instance  oC  this 
kind  is  no  proof  of  a  general  practice  at  these  mills.  U  may  be 
added*  that  no  notice  of  this  condition  is  to  be  found  in  the.  re- 
gulations at  Hospital  Mill,  which  were  stuck  up  for  the  infor- 
mation of  the  persons  employed  at  the  work." 

Moon  reclaimed.     At  advising, 

Pleaded  for  reclaimer — That  he  y^  entitled  to  em-', 
ploy  the  advocator  in  either  mill,  as  no  praptical  hard;- 
ship  could  thereby  arise  to  her.  lie  also  maintained, 
that  the  evidence  of  Smith,  the  manager^  though  that 
of  a  single  witness,  was  sufRcient,  in  the  circumstances, 
to  establi/ih  that  the  actual  terms  of  the  contract  be- 
tween him  and  the  advocator  admitted  of  her  employ- 
ment at  both  mills. 

Lord  Giiiies The  interlocutor  appears  to  me  quite  satis- 
factory. I  caimot  see  what  right  there  was  to  send  the  girl 
from  one  mill  to  another. 

Lord  President — It  may  be  a  hardship  for  this  respondent 
that  he  does  not  succeed  here ;  but  then,  he  ought  to  have  made 
a  proper  bargain  with  his  spinners. 

Lord  Mackenzie There  are  two  points  in  the  interlocutor : 

first,  the  competency ;  and  second^  the  merits.  They  are  very 
much  mixed  up  together. 

Lord  Gillies, — But  the  Sheriff — and  it  seems  a  strange  thing 
— ^held  the  contract  to  be  established.  Now,  the  way  in  which 
he  arrived  at  that  conclusion  appears  to  me  not  competent.  I 
agree  entirely  with  the  Lord  Ordinary. 

Lord  Mackenzie — The  two  points  are  mixed  up,  I  think. 
If  there  had  been  a  proper  binding  agreement,  of  the  nature 
specified,  I  would  certainly  have  had  a  difficulty  as  to  the  com- 
petency ;  for  the  demand  to  make  the  girl  find  caution  to  fulfil 
her  engagement,  seems  going  too  far :  while,  on  the  other  hand, 
caution  merely  to  return,  is  too  little.  I  certainly  do  not 
think  that  the  contract  here  has  been  proved.  It  is  on  that 
ground  alone,  and  not  on  the  question  of  competenc}%  that  I 
am  fur  deciding  this  case. 

Lord  Gillies. — The  respondent  himself  only  brings  one  wit- 
ness to  prove  the  contract — no  doubt  a  respectable  person  ;  but 
then  he  objects  to  the  girl's  sister,  who  might  have  spoken  to 
the  point.  I  am  certainly  not  favourable,  in  common,  to  the  ob- 
jection, that  there  is  only  one  witness ;  but  really  the  pursuer 
here  has  himself  to  blame.  I  am  for  deciding  the  question, 
however,  on  the  merits. 

The  Court 

'*  Adhere  to  the  interlocutor  reclaimed  against,  and  refiue  the 
desire  of  the  reclaiming  note ;  of  new  find  expenses  due  by 
the  respondent,  and  reifiit  the  account,"  &c. 

Authorities  for  Respondent. — Stewart  v.  Cochrane,  June  28, 
1814 ;  F.  C.  Brodie  v.  Brodie,  June  8,  1821 ;  S.  and  D.  1. 
52.  M'Kechnie  v.  Griffin,  27th  May  1829 ;  S.  and  D.  Sey- 
mour, 20th  June  1829;  S.  and  D.  VII.  300. 

Authority  for  Advocator Gemmel's  Trustees,  25th  Febru- 
ary 1829 ;  S.  and  D.  VII.  466. 

Lord  Ordinary,  Corehouse Act.  Dean  of  Faculty  (Hope), 

A.  Jamiepon;  D.  M.  Adamson,  W.S.,  Agent, — Alt.  T.  Mait- 
land,  £.  Maitland;  Mackenzie  and  Macfarlane,  W.S.,  Agents. 
— D.,  Ckrk [G.D.F.] 
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24th  January  1837. 

FiEST  DiviBioil^ — JTuftY  Cau^e. — (G.D.F.) 

No.  125*— Mums,  Ptersuers,  v.  Mtjihs,  Defenders. 

Process Bill  of  Exceptions — Jury  Cause —  The  Court  has  no 

jtovfer  to  open  up  or  alter  a  bill  of  exceptions,  when  adjusted 
bff  the  parties,  and  signed  by  the  Judge,  so  as  to  allow  new 
matter  bating  inserted  therein, 

'  On  the  coutisel  for  the  pursuers  moving  the  Court 
to  fix  a  day  to  hear  parties  on  a  bill  of  exceptions, 
it  was  objected  that  the  bill  had  never  been  adjust- 
ed* It  appeared  by  the  statement  of  the  other  party, 
that  a  first  bill  had  been  adjusted  and  signed  by  Lord 
FuUerton,  who  had  tried  the  caise,  but  that  the  Lord 
Chief  Commissioner  had  afterwards  suggested  that  the 
whole  evidence  adduced  at  the  trial  should  be  in- 
serted in  the  bill.  The  Court  had  remitted  to  Lord 
Fullerton  to  consider  the  suggestion,  and  in  accord- 
ance with  certain  views,  part  of  the  evidence  was 
thereafter  inserted,  when  Lord  Fullerton  was  of  opi- 
nion, that  a  portion  of- the  other  party's  evidence  should 
likewise  be  put  in  for  the  sake  of  distinctness.  This 
tlie  defender  would  not  listen  to ;  and  he  accordingly 
gave  notice  to  move  the  Court  to  fix  a  day  to  hear 
parties  on  the  signed  bill  of  exceptions  originally  ad- 
justed by  the  parties. 

Keay^  for  pursuers,  argued,  that  the  parties  should 
still  adjust  the  incompleted  bill,  and  that  the  remit  by 
the  Court  to  prepare  one  anew,  foreclosed  the  pursuers 
from  using  the  previous  bill. 

Dean  of  Faculty  for  defenders. — We  have  the  best 
of  reasons  for  objecting  to  .any  portion  of  the  pursuers' 
evidence  going  into  the  bill ;  and  as  we  see  no  likeli- 
hood of  coming  to  terms  about  the  matter,  we  prefer 
abiding  by  the  signed  bill. 

Lord  President We  have  no  power  to  set  aside  the  ori- 
ginal signed  bill.  The  remit  had  no  other  effect  than  to  give 
the  parties  an  opportunity  of  adjusting  such  a  new  bill  as  they 
could  agree  about. 

Lord  Gillies The  Cdurt  has  no  power  to  open  up  such  a 

bill.     Indeed,  the  Court  has  no  discretion  in  the  matter. 

Lord  Mackenzie  concurred. 

Lord  Balgray  absent. 

Act,  Keay. — AU»  Dean  of  Faculty  (Hope) ;  Wotherspoon 
and  Mack,  W.S.,  Agents Jury  Clerks [G.D.F.] 


24fA  January  1837. 
FiasT  Division. — (G.D.F.) 

No.  126.^ — Richard  Haxtom,  Pursuer,  v.  His  Cre- 
ditors, Defenders. 

Ceasio^Sutute,  6  and  7  Will  IV.  c.  56,  §  12--Proce8a— 
(1.)  A  pursuer  having  raised  a  process  of  cessio  under  the 
StatuU  6  and  7  WilL  IV.  c.  56,  and  given  the  statutory 
notices  to  creditors ;  and  the  creditors  {some  of  whom  were 
in  England)  did  not  appear^found  entitled  to  the  benefit  of 
cessio;  and,  (2.)  The  Court,  without  remitting  to  the  She- 
riff, in  terms  tf  the  Vlth  section  of  the  Statute,  which  con- 
fers a  discretionary  power  on  the  Court  of  Session  to  that 
efftct,  called  on  the  pursuer,  who  took  the  usual  oath,  ffc.  in 
Comrt, 

The  pursuer  raised  a  process  of  cessio  in  terms  of 
the  recent  Act,  6  and  7  William  IV.  c.  56,  and  by 
post  gave  the  statutory  notices  to  his  creditors,  both 
in  England  and  Scotland.    None  of  the  creditors  ap- 


peared ;  and  on  the  espiry  of  the  inducuBf  a  motion 
was  made  in  the  Inner- House  by  the  pursuer,  un- 
opposed by  the  creditors,  fbr  decree  of  cessio:  the 
pursuer  stating,  under  a  certificate  by  his  agent,  that 
regular  notices  of  the  proceeding  had  been  transmitted 
by  post  to  the  whole  of  the  creditors. 

Lord  President. — I  think  you  should  make  some  statement 
with  regard  to  the  pursuer's  circumstances,  as  has  been  the  cus- 
tom. 

Crawford,  fbr  the  pursuer,  made  the  usual  statement,  and 
craved  the  Court  to  take  the  oath  of  the  pursuer,  who  was 
in  Court. 

Lord  President, — ^The  terms  of  the  Statute  require  that  the 
party  be  remitted  to  the  Sheriff  to  take  the  oath. 

Crawford, — It  is  only  optional,  and  not  imperative  in  every 
case  for  the  Court  to  make  such  a  remit ;  for  the  12th  section 
enacts,  that  "  it  shall  be  competent  to  the  Inner- House  to  remit 
to  the  Shedff  of  the  county  in  which  the  pursuer*s  domicile  is, 
to  take  his  examination  in  presence  of  his  creditors."  Thci 
creditors  here  have  entered  no  appeai-ance,  and  tlierefore.  they 
eaanot  competently  appear  before  the  Sheriff  to  interfere  in 
any  way ;  besides,  it  would  be  a  useless  expense,  as  all  he  could 
da  would  be  to  put  the  usual  interrogatories  and  take  the  oath. 

Lord  President. — I  am  for  remitting.  It  is  by  no  means 
dear  that  the  creditors  may  not  yet  appear  before  the  Sheriff. 
It  is  very  doubtful,  and  quite  an  open  question. 

Lord  Mackenzie, — I  see  no  reason  for  remitting  in  the  cir- 
cumstances. 

Lord  Gillies The  Act  says,  it  ''shall  be  competent  to 

remit.'*  Now,  I  rather  think  it  would  be  more  expedient  to  do 
so ;  and  certainly  we  have  the  power. 

The  Court,  after  deliberation,  called  upon  the  pur- 
suer, who  appeared  and  took  the  usual  oath. 

Act,  James  Crawford;  James  Marshall,  S.S.C.,  Agent B., 

CferA.— [G.D.F.l 


24th  January  1837. 

First  Division (G.D.F.) 

No.  127. — George  Douglas,  Petitioner. 

Bankrupt — 54  Geo.  III.  c.  137— Trustee — Caudoner— Ptt>. 
cess —  Where  a  sequestrated  estate  was  realized,  and  the  bank- 
rupt discharged ;  and  the  trustee  for  a  period  of  years  ther^ 
after  failed  to  take  steps  to  wind  up  the  bankrupt  estate  i 
and  his  cautioner  presented  a  petition,  stating  various  irre- 
gularities which  the  trustee  had  committed  in  his  qffice,  and 
praying  the  Court  to  ordain  the  trustee  to  take  measures  to 
bring  the  sequestration  to  an  end,  with  a  view  to  the  cautioner 
getting  up  his  bond,  of  caption — Petition  sustained  by  the  Court, 
no  appearance  being  made  by  the  trustee. 

Robert  Scott,  junior,  and  Company,  manufacturers  in 
Glasgow,  were  sequestrated  under  the  Bankrupt  Statute 
on  19th  August  1819)  and  in  the  following  September^ 
John  M*  Arthur  "was  confirmed  by  the  Court  in  the 
office  of  trustee.  The  petitioner  became  his  cautioner, 
and  lodged  in  the  hands  of  the  clerk  of  Court  a  bond 
for  £310,  to  which  his  liability  was  limited.  In  July 
1831,  the  trustee  exhibited  a  state  of  his  accounts  at  a 
meeting  of  creditors,  who  authorised  him  to  divide  38. 
a  pound  on  the  whole  debts,  and  to  charge  the  estate 
with  £60  as  his  commission,  being  the  l^dance  of  the 
available  funds.  The  estate  being  almost  realized,  the 
bankrupts,  Robert  Scott  and  John  Park,  the  indi- 
vidual partners  of  the  Company,  obtained  their  dis- 
charge in  October  1822  and  February  1823.  The 
petitioner,  on  the  allegation  of  various  departures  by 
the  trustee  from  his  statutory  duty, — ^particularly  his 
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neglect  of  the  sederant-book,  in  which  it  was  alleged 
no  entries  had  been  made  for  eight  years  and  a  half 
from  July  1821,  during  which  period  no  step  was  taken 
to  wind  up  the  estate  after  the  discharge  of  the  bank- 
rupts,— his  neglect  of  the  requisites  of  the  37th  and 
45th  sections  of  the  Statute ;  and  his  failing  to  take 
measures  to  enable  the  petitioner  to  get  up  his  bond 
of  caution,  though  called  on  so  to  do, — ^presented  this 
application,  praying  the  Court 

**  to  decern  -and  ordain  tlie  said  trustee,  within  a  limited  period, 
to  call  a  meeting  of  the  commissioners  on  the  said  sequestrated 
estate,  and  to  lay  hefore  them  a  state  of  his  accounts,  in  order 
that  the  same  may  he  audited  and  doqueted,  and  the  balance 
ascertained ;  or  otherwise,  to  ordain  the  said  trustee  to  make 
out  a  full  state  of  his  accounts,  and  of  the  situation  of  the 
sequestrated  estate,  and  call  a  general  meeting  of  the  creditors, 
after  giving  due  notice  thereof,  for  the  purpose  of  examining 
said  state,  and  deliberating  what  course  shall  be  taken^  in  the 
sequestration,  and  to  report  the  minutes  of  said  meetings,  or 
either  of  them,  to  the  Court ;  and  farther,  to  ordain  the  said 
trustee  to  take  the  necessitry  measures  to  wind  up  the  said  se- 
questrated estates,  and  bring  the  proceedings  in  the  sequastra- 
tion  to  a  close,  and  that  within  a  certain  short  space  to  be  ^ed 
by  the  Court,  in  terms  of  the  Statute,  in  order  that  the  bond  of 
caution  granted  by  the  petitioner  may  be  discharged  and  delivered 
up  to  him ;  and  to  find  the  said  trustee  liable  in  the  expenses  of 
this  application,  and  of  all  procedure  which  may  follow  thereon." 

The  Court  sustained  the  petition,  no  appearance 
having  been  made  by  the  trustee.  The  clerk  however 
called  the  attention  of  the  Court  to  the  style  of  the 
prayer,  which  he  stated  was  rathei'  unusual. 

Lord  President As  no  opposition  is  made,  we  must  just 

sustain  the  prayer. 

The  Court 

"  before  answer,  ordain  the  said  John  M' Arthur  forthwith  to 
make  out  a  full  slate  of  his  accounts,  and  of  the  situation  of  the 
bankrupt  estate ;  and  within  eight  days,  to  call  by  advertisement 
in  the  Edinburgh  and  London  Gazettes,  a  general  meeting  of 
the  creditors,  to  be  held  fourteen  days  after  the  date  of  the  said 
advertisement,  for  the  purpose  of  examining  the  said  state,  and 
determining  what  course  shall  be  taken  in  the  sequestration." 

%  Act,  T.  Mackenzie;  W.  B.  Campbell,  W.S.,  Agent — B., 
C/«-A.— [G.D.F.] 

TEIND  COURT. 

26th  January  1837. 

No.  128. 

The  following  augmentation  was  awarded : 

Ordiquhill— Presbytery  of  Fordycc— Old  stipend,  1810,  0 
chalders  victual,  half  meal  and  half  barley,  and  a  fiurther  quan- 
tity of  victual  equal  to  £33.  6.  8.  Sterling,  with  £5  for  Com- 
munion  Elements— Stipend  modified  of  this  date,  13^  chalders, 
and  £8.  6.  8.  for  Communion  Elements — being  an  augmenta- 
tion of  2^  chalders,  and  £3.  i.  8. 

26th  January  IS37. 
First  Division (G.D.F.) 

No.  129. — William  Renhy,  Raisery  v.  The  Crebi- 
Tons  of  Captain  James  fogo,  Claimants, 

Agent  and  Client — Accounts — Commission  on  Sale,  and  Receipt 
of  Price — Process — A  professional  agent  having  carried  through 
a  sale  of  a  feu  area,  under  a  power  of  sale  contained  in  a  bond 
and  disposition  in  security,  and  been  allowed  his  full  busineu 
charges  therefor,  as  taxed  by  the  auditor — Held  not  entitled  to 


charge  commission,  at  the  rate  of  two  and  a  half  per  cent.,  on 
the  sale  of  the  subjects  and  receipt  of  the  price,  though  he  had 
come  under  a  personal  obligation  to  the  superior  for  the  feu- 
duty,  and  had  otherwise  made  considerable  money  adoanees  im 
rtference  to  the  feu. 

The  late  James  Fogo  and  Richard  Gillespie  granted 
an  heritable  bond  and  disposition  in  security,  with  a 
power  of  sale,  over  a  feu  in  Glasgow,  in  favour  of  cer- 
tain parties.  Gillespie  became  bankrupt,  and  paid  no 
part  of  the  sum  in  the  bond ;  and  on  Fogo's  death,  the 
obligees  in  the  bond  constituted  their  debt  against 
Pogo's  representatives,  and  adjudged  the  property  of 
the  deceased  in  payment  of  the  contents.  After  this, 
certain  creditors  brought  a  ranking  and  sale  of  the 
estate,  in  which  the  creditors  in  the  bond  preferred  a 
claim.  The  pursuer  was  appointed  the  common  agent. 
Fogo's  heritable  property  was  sold,  and  the  creditors 
received  full  payment  of  their  liond.  The  feu  came 
to  be  held  by  the  pursuer  for  behoof  of  all  concerned. 
A  good  deal  of  discussion  in  Court  took  place,  whe- 
ther, under  the  ranking  and  sale,  the  feu  in  question 
could  be  sold  anywhere  but  in  Edinburgh.  The  con- 
trary was  adjudged  on  22d  February  1834,  and  the 
feu  was  thereafter,  on  petition,  struck  out  of  the  rank- 
ing and  sale,  and  sold  at  Glasgow  for  £1370. 

The  pursuer,  in  reference  to  the  sale  of  the  feu,  and 
other  previous  procedure,  had  incurred  a  large  ac- 
count and  heavy  outlay.  He  made  charges  for  busi- 
ness, and  his  account  was  taxed  by  the  auditor,  on  a 
remit  by  the  Court,  to  £292.  The  auditor  had  struck 
off  a  sum  of  £35,  charged  as  commission  for  the  sale 
of  the  feu  and  receipt  of  the  price,  at  the  rate  of  two 
and  a  half  per  cent.  The  pursuer  had,  besides,  per- 
sonally come  under  an  obligation  to  the  superior  for 
payment  of  the  feu- duty,  and.  had  made  payments  to 
him,  out  of  his  own  funds,  of  upwards  of  £100  and 
interest ;  but  there  was,  besides,  incurred  an  account 
to  a  Glasgow  agent  in  reference  to  the  matter,  amount- 
ing, as  stated,  to  £39*  15s. 

Renny  objected  before  the  Lord  Ordinary  to  the 
charge  for  commission  being  disallowed,  but  the  Lord 
Ordinary  sustained  the  auditor's  report.  The  pursuer 
reclaimed  with  regard  to  the  point. 

At  advising. 

Lord  Balgray, — So  far  as  I  can  see,  there  is  no  separation  of 
the  accounts,  in  the  auditor*8  report,  of  charges  made  by  Mr 
Renny  in  his  capacity  of  trustee,  from  those  made  by  him  aa 
business  agent.     It  was  about  that  I  wanted  information. 

Dean  o/^  Faculty, — Mr  Renny  made  an  advance  of  upwards 
of  £100  to  Campbell  of  Blythswood  for  the  feu,  and  he  came 
under  an  obligation  for  £25  per  annum  to  the  superior.  Surely 
he  is  entitled  to  the  moderate  commission  of  2^  per  cent.,  over 
and  above  his  business  charges  as  law  agent  There  are,  besides, 
other  sums  of  outlay  he  paid  away. 

D.  McNeill, — This  party  makes  a  full  charge  for  every  item 
of  business  connected  with  the  matters,  and  they  are  nearly  all 
allowed  by  the  auditor.  '  He  makes  an  advance  of  £100  no 
douht,  but  then  he  receives  5  per  cent,  for  that  outlay.  He, 
besides,  received  the  price  of  the  feu,  at  a  sale,  into  his  hands, 
viz.  £1400,  and  he  only  allows  2^  per  cent,  for  that  sum.  Be- 
sides the  account  incurred  to  Mr  Renny,  a  law  agent  in  Glas- 
gow was  employed  at  an  expense  of  £39.  15s.,  and  the  whole  law 
expenses  pat  together  amount  to  £400.  In  addition  to  all 
that,  he  claims  a  commission  of  2^  per  cent.  It  was  the  auditor 
of  Court  who  made  the  objection  to  this  charge  of  commission ; 
and  we  are  merely  maintaining  the  soundness  of  that  excep- 
tion, on  the  ground,  that  being  well  paid  for  outlay  and  trouble. 
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tlwre  remained  nothing  to  be  covered  by  such  a  chflrge  £or  corn- 


Lord  Balgrmf. — I  scarcely  think  he  was  entitled  to  be  paid 
both  as  a  professional  agent  and  in  his  capacity  of  trustee. 

Lord  Mackenzie. — I  thought  the  line  of  defence  to  be  adopted 
by  the  counsel  for  Mr  Benny  was,  that  he  was  not  sufficiently 
paid  ^ther  as  business  agent  or  as  trustee.  So  fiu-  as  I  can  make 
oat  fipQoi  the  imperfect  separation  of  the  articles  of  charge  in 
the  accounts  applicable  to  the  character  of  Mr  Renny,  I  do 
think  be  was  amply  paid  in  both  capacities.  It  appears  to  me 
that  it  is  part  of  the  business  of  all  law  agents  to  make  money 
advances ;  and  I  recollect,  in  a  case  which  once  came  before 
me,  which  created  a  deal  of  interest  in  the  profession,  as  to 
what  sums  were  covered  by  the  hypothec,  it  was  on  all  bands 
tdken  for  granted,  that  law  agents  did  usually,  as  part  of  their 
profession,  make  sudi  advances,  and  that  they  were  remunerated 
by  the  interest  allowed  on  it.  Here  the  party  charged  five  per 
cent.  I  cannot  see  that  he  is  entitled  to  a  commission  besides 
his  business  charges. 

Lard  GiUies. — We  appear  to  be  in  darkness  here,  as  there  is 
no  perfect  separation  of  the  accounts  to  enable  us  to  see  the 
charges  applicable  to  the  two  characters.  But,  on  other  grounds, 
I  am  inclined  to  decide.  Here  is  a  property  sold  for  £1400. 
The  law  expenses  exceed  £400.  Now,  is  there  not  printa 
Jode  evidence  at  least,  that  enough  has  been  charged,  and  yet  a 
proposal  is  made  to  charge  a  commission  besides.  I  see  no 
grounds  for  allowing  it.  Just  now,  I  confess,  I  think  agents 
have  a  very  good  return  lor  any  outlay  by  the  high  rate  of  in- 
terest they  are'  entitled  to  diarge.  I  do  not  say  that  this  is  to 
afiect  the  question  materially ;  but  I  think  it  is  not  to  be  laid 
one  ef  view  entirely. 

Zorn^  Presul^N^.— I  am  of  the  same  opinion.  These  expenses 
are  over  and  above  the  expense  of  the  ranking  and  sale. 

The  Court  adhered. 

Lord  Ordinary^  Fullerton Aei.  Dean  of  Faculty  (Hope), 

Chiistiaon;  Party,  AgetU.^Alt.  D.  M'Neill,  J.   S.  More; 
William  Muir,  S.S.C,  Agent D.,  C&rA.— [G.D.F.] 

26th  January  1837. 
First  Division. — (G.D.F.) 

No.  130. — James  Ewino,  Suspender j  v.  The  Stib- 
I.IKGSHIBE  (Second  District)  Statute- Laboub 
Trustees,  and  Henbt  Gobpon,  their  Clerk  and 
CaUedoTy  Chargers, 

Statute,  50  Geo.  III.  c.  69— Jurisdiction — Process — Suspen- 
sion— A  bill  of  su^tengion  presented  of  a  distress  executed'Jbr 
arrears  of  conversion-money,  under  a  Statute- Labour  Act,  on 
alienations  of  irregularities  in  procedure,  both  in  the  making  up 
the  iists  of  assessment,  and  in  the  diligence  and  the  procedure 
had /or  Us  recovery,  rejused  as  incompetent,  in  respect  of  the 
provitiosu  of  the  Statute,  which  were  held  to  protect  the  dili- 
fence  from  suspension  on  such  grounds,  and  to  afford  other 
modes  of  redress. 

The  StatQte-Labour  Act  for  Stirlingshire»  60  Geo. 
IIL  c*  69»  (18th  May  1810,)  contains  various  provisions 
for  the  making  np  of  the  assessments.  Certain  duties 
are  devolved  oa  the  general  board  of  trustees,  and  other 
duties  on  the  trustees  for  the  several  districts*  The 
duties  of  the  district  trustees,  in  ascertaining  the  par- 
ties liable,  the  lands  for  which  they  are  liable,  &C.,  are 
sabjeded  to  the  directions  contained  in  several  sec- 
tions, especially  the  20th,  21st,  22d,  23d  and  24th. 
Section  24th  is  in  the  following  terms : 

'*  That  it  riuiU  sad  nuty  he  lawful  for  the  trustees  for  the  ra- 
specdve  diatriets,  at  their  first  meeting  to  he  held  in  virtue  hereof, 
or  at  any  a^iounied  meeting  within  the  yt^  1810,  and  at  their 
annual  genml  meetings  thereafter,  to  name  surveyors  or  other 
proper  offioen  for  the  purpose  hereinafter  mentioned,  with  suit- 
able salaries,  to  he  paid  from  the  funds  arising  within  each  dis- 
trict; and  aiich  surveyors  or  ol^er  officers  shaU,  on  or  before  the 
SCOTTISH  JURIST. 


5th  day  of  January  181 1,  and  so  on  or  before  the  5th  day  of  Janu- 
ary in  every  year  theresAer,  make  up  and  report  upon  oathi 
(which  oath  any  one  of  the  Justices  of  the  Peaee  of  the 
said  county  of  Stirling  is  hereby  empowered  to  administer),  an 
exact  list  of  all  ploughgates  of  land,  and  lesser  divisions  there- 
of, belonging  to  the  several  heritors  of  the  district  respectively, 
to  be  ascertained  in  manner  aforesaid,  and  of  all  persons  keep- 
ing horses,  carts  or  other  carriages  liable  for  statute-labour,  as 
aforesaid,  or  for  ja,  conversion  for  the  same,  and  of  all  cottagers, 
householders  and  others  liable  for  a  conversion  for  personal 
services ;  and  the  said  surveyor  or  other  officer  shall,  imme- 
diately after  having  ascertained  the  conversions  due  by  virtue 
of  this  Act,  deliver  to  each  person  liable  for  statute-labour,  or 
a  conversion  for  the  same,  or  his  known  factor  or  agent,  a 
notice,  dated  and  subscribed  by  such  surveyor  or  other  officer, 
specifying  the  statute-labour  or  conversion  for  the  same  for 
whi<!h  such  person  is  liable :  And  any  person  or  persons  so  as- 
sessed, who  may  think  himself,  herselif  or  themselves  aggrieved 
thereby,  shall  have  power,  within  ten  days  after  receiving  ^ 
the  said  notice  of  their  statute-labour,  or  conversion  for  the 
same,  to  appeal  for  redress  to  the  next  general  meeting  of  trus- 
tees for  the  district ;  and  the  trustees,  (two  of  whom  shall  be 
Justices  of  the  Peace,)  at  such  general  meeting  for  the  district, 
shall,  upon  hearing  such  appeal,  finally  ascertain  the  statute- 
labour  or  conversion  for  whidi  the  person  or  persons  so  appeal- 
ing is  or  are  liable  for  the  current  year ;  and  the  said  surveyor 
of  such  district  shall,  within  ten  days  after  the  said  5th  day  of 
January  1811,  and  within  ten  days  after  the  5th  day  of  Janu- 
ary in  each  year  thereafter,  give  in  to  the  derk  of  the  district, 
a  full  and  distinct  copy  of  the  assessment  made  by  him  for  the 
year :  and  the  derk  for  such  respective  district  shall  lay  the 
same  before  a  committee,  to  be  appointed  for  that  special  pur- 
pose by  a  preceding  general  district  meeting,  and  which  com- 
mittee shall  meet  on  the  firsit  7\iesday  of  Pehiruary  in  eveVy 
year,  and  the  derk  for  such  respective  district  shall,  within  ten 
days  after  the  meeting  of  the  said  comouttee,  transmit  a  copy 
of  the  said  assessment  to  the  general  clerk  for  the  county ;  and 
in  case  any  alteration  shall  be  made  upon  the  assessment,  upon 
appeal  or  otherwise,  the  clerk  to  each  district,  within  which  the 
said  alteration  shall  take  place,  shall  immediately  give  notice 
thereof  to  the  general  clerk  for  the  county." 

The  recovery  of  the  duties  and  conversions  is  pro* 
vided  for  as  follows  by  section  27 1 

"  That  the  whole  of  the  said  conversions  in  money,  and  the 
penalties  for  non-performance  or  defective  performance  of  sta- 
tute-work shall  be  levied  in  virtue  of  a  warrant  under  the  hands 
of  any  two  Justices  of  the  Peace  of  the  said  county,  proceed- 
ing upon  the  oath  of  the  collector  or  overseer  of  any  district 
(which  oath  the  said  Justices  are  hereby  authorised  and  required 
to  administer),  that  the  person  or  persons  mentioned  in  such 
oath  was  or  were  re<iuired  to  perform  such  statute-labour,  or  to 
pay  sudi  conversion  as  therein  spedfied,  and  has  or  have  not 
performed,  or  has  or  have  not  paid  the  same  (as  the  case  may 
be),  and  such  warrants  shall  contain  authority  for  arresting  th6 
said  person  or  persons,  his,  her,  or  their  wages,  sums  of  money 
due  to  them,  and  their  goods  or  effects,  and  for  poinding  and 
distraining  the  same ;  and  the  officer  to  whom  the  same  shall 
be  directed  may  summarily  seize  and  distrain  as  much  of  the 
readiest  goods  or  effects  of  the  said  person  or  persons,  if  such 
distress  can  be  found,  as  will  cover  and  satisfy  such  conversion 
money  and  penalties  as  aforesaid,  and  expenses  of  distraining 
and  selling  Uie  same,  or  as  nearly  thereto  as  may  be,  and  shall, 
at  the  end  of  ^st  days  after  such  distress  taken,  sell  the  same 
by  public  roup  or  auction  to  the  highest  offerer,  at  the  town  or 
village  nearest  to  the  lands  upon  which  such  distress  was  taken, 
for  payment  of  the  sum  or  sums  for  which  such  person  or  per- 
sons tdiril  respectively  be  liable  as  conversion'-money  or  penal- 
ties, and  of  the  necessary  charges  as  aforesaid,  rendering  the 
overplus  in  money  (if  any  be)  to  the  owner  or  owners ;  and  no 
suspension,  appeal,  complaint,  or  action,  shall  stop  the  perfoN 
'  maoce  of  the  Statute  services,  or  recovery  of  payment  of  the 
converted  prices  thereof,  for  that  year,  in  which  they  have  been 
appropriated:  saving  always,  nevertheless,  to  the  party  or  parties 
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complainers,  his,  her,  or  their  redre«s,  either  from  the  person 
or  persons  hy  whom  he,  she,  or  they  shall  have  been  aggrieved, 
or  out  of  his,  her,  or  their  s;.'veral  duties,  services  and  conver- 
sions for  the  year  next  after  the  determination  of  the  complaint 
made." 

Section  64th  is  in  the  following  terms : 

**  That  in  case  any  person  or  persons  shall  think  himself,  her- 
self, or  themselves  aggrieved  by  any  proceedings  to  be  had  in 
the  execution  of  this  Act,  for  which  no  particular  relief  has 
been  hereby  provided,  it  shall  and  may  be  lawful  to  the  said 
person  or  persons  to  appeal  for  redress  to  the  next  General 
'Quarter'Sessions  of  the  Peace  for  the  said  county,  at  which  not 
fewer  than  three  Justices  shall  be  present :  And  such  appeal 
shall  be  lodged  within  six  days  after  the  matter  complained  of 
shall  have  been  done  :  And  if  any  person  or  persons  shall  think 
himself,  herself,  or  themselves  aggrieved  by  the  judgment  of 
the  Quarter- Sessions  (or  of  any  general  meeting  of  trustees  for 
altering  the  direction  and  course  of  improper  and  inconvenient 
roads,  and  for  shutting  up  superfluous  and  useless  roads),  it 
shall  be  lawful  for  such  person  or  persons  to  apply  for  redress 
by  summary  complaint  to  the  Court  of  Session ',  provided  al- 
ways, that  before  such  application,  the  party  making  the  same 
ihall  pay  into  Court  the  sum  of  £10  Sterling,  besides  finding 
caution  to  pay  the  full  costs  of  suit,  which  the  Judges  of  the 
said  Court  are  hereby  directed  to  award,  in  case  such  parly 
shall  not  prevail  in  the  same ;  and  the  judgments  of  the  said 
Court  of  Session  thereon  shall  be  final,  without  being  subject 
to  review  by  appeal ;  provided  also,  that  such  application  to 
the  said  Court  of  Session  for  redress,  shall  be  presented  with- 
in fourteen  days  after  the  date  of  such  judgment  of  the  Quarter- 
Sessions,  otherwise  the  same  shall  be  final  and  conclusive  on 
all  parties." 

Certain  individuals  in  the  second  district  of  the 
county  having  fallen  into  arrear,  and  formally  re- 
fused payment,  the  charger,  Gordon,  the  clerk,  col- 
lector, and  treasurer  for  the  trustees  of  the  district, 
applied  for,  and  obtained  from  the  trustees,  warrants 
of  distress  and  sale  against  the  defaulters,  among 
ivhom  were  James  Ewing  and  David  Ure,  both  farm- 
ers in  the  parish  of  Kilsyth,  each  of  whom  was  in 
arrear  for  three  years:  Ewing  for  1833,  1834,  and 
1835,  and  Ure  for  1832,  1834,  and  1835.  There  were 
three  several  applications  and  warrants  for  the  three 
several  years,  but  precisely  in  the  same  form,  being  as 
follows : 

"  I,  Henry  Gordon,  collector  of  the  Statute  Road  Assessment 
for  the  second  district  of  statute  roads,  Stirlingshire,  do  here- 
by certify  and  make  oath,  That  the  persons  named  and  designed 
on  the  above  and  the  nine  preceding  pages,  are  in  arrear,  con- 
form to  the  books  of  the  statute-roaid  trust,  of  the  sums  attach- 
ed to  their  names  respectively,  as  the  conversion  of  statute- 
labour  for  the  year  1833,  and  that  they  have  been  required  to 
make  payment  of  the  said  sums,  and  have  not  paid  the  same ; 
I  therefbie  crave  the  Justices  of  Peace  for  the  county  of  Stir- 
ling to  grant  warrant  to  ,  officer  of 
Court,  for  arresting,  poinding  and  distraining  the  monies,  goods 
and  eficcts  of  the  persons  in  arrear,  to  such  extent  as  shall  satis- 
fy the  said  turns,  penalties  incurred,  and  expenses  due  by  them 
respectively,  in  teims  of  the  Statute." 

"  At  Lennoxtown  of  Campsie^  the  14M  day  of  June 

1834  yearn. 

**  We,  his  Majesty's  Justices  of  Peace  for  the  county  of  Stir- 
ling, having  considered  the  foregoing  affidavit  and  certificate  of 
Henry  Gordon,  collector  of  statute-labour  conversion-money 
for  statute-labour,  with  tlie  Act  of  Parliament  referred  to  in 
,the  said  affidavit.  In  respect  of  the  said  affidavit,  and  by  virtue 
and  authority  of  the  said  Act,  grant  warrant  to 

,  officer  of  Court,  to  arrest  and  poind  the 
wages,  sums  of  money,  and  goods  of  thd  persons  in  arrear  con- 
tained in  the  said  lift,  for  payment  of  the  sums  annexed  to  their 


respective  names,  and  the  penalties  and  expenses  incurred  by 
them  respectively,  in  terms  of  the  said  Act :  Farther,  grant  war- 
rant to  the  said  to  seize  and  dis- 
train as  mndi  of  the  readiest  goods  or  efiTects  of  the  said  persons, 
lis  will  cover  and  satisfy  the  said  conversion-money,  penalties 
incurred  by  them,  with  the  expenses  of  distraining  and  selHnu^ 
the  same  ;  and  at  the  end  of  five  days  after  sudi  distress,  to  sell 
the  said  goods  or  effects  by  pabUe  roup,  all  as  directed  and  set 
forth  in  the  said  Act."   (Signed)   *<  J.  L.  K.  Lenhox,  J, P. 

**  James  Maclaren,  J.P.'^ 

On  1 9th  August  1836,  cattle  belonging  to  the  de- 
fenders, Ewing  and  Ure,  were  distrained  for  the  ar- 
rears contained  in  the  three  several  warrants  abeve 
mentioned.  Both  presented  bills  of  suspensioii,  oa 
which,  on  24th  August,  Lord  Jeffrey,  Ordinary,  pro- 
nounced the  following  interlocutor : 

"  To  see  and  answer  within  fourteen  days,  and  to  be  inti- 
mated ;  but  in  respect  of  the  27th  section  of  the  Statute,,  re- 
fuses the  interdict  craved." 

To  which  deliverance  his  Lordship  added  the  fol- 
lowing explanatory  note : 

**  The  Lord  Ordinary  was  much  inclined  to  have  refused  the 
bill  ttt  toto^  as  incompetent ;  but  the  concluding  words  of  the 
section  referred  to  (which  relate  to  appeals,  complaints,  or  ac- 
tions, as  well  as  to  suspensions)  seem  to  contemplate  that  such 
processes  of  review  may  be  entertained  on  their  merits,  although 
not  entitled  to  interfere  with  the  interim  recovery  of  the  money. 
He  thinks  that  it  cannot  be  doubted  that  the  provision  in  the 
Act  applies  to  all  arrears  sdR  outstanding,  and  not  to  tkoae  only 
of  the  immediately  preceding  or  current  year.'* 

On  27th  August,  certain  further  procedure  was  had 
by  the  executing  constable,  which,  as  alleged  by  the 
suspenders,  imported  an  abandonment  of  the  first  exe- 
cutions of  diligence,  and  the  execution  of  the  diligence 
of  new.  Both  presented  bills  of  suspension  of  new, 
on  which,  on  1st  September,  Lord  Jeffrey  ordered  in- 
timation, and  granted  sist  as  craved. 

Answers  having  been  lodged  by  the  trustees  and  Mr 
Gordon,  the  four  bills,  with  answers,  were  advised  by 
Lord  Meadowbank,  who,  on  8th  October,  refused  the 
same,  with  expenses,  both  on  the  competency  and 
merits. 

The  parties  having  entered  into  an  arrangement,  al  - 
lowing  Ewing's  case  to  rule  the  question,  Ewing  pre- 
sented a  new  bill  of  suspension  as  of  the  alleged  second 
execution  of  27th  August,  on  which,  on  26th  October, 
Lord  Corehouse  ordered  answers,  and  granted  sist. 

In  the  bill,  besides  other  general  allegations,  it  was 
specially  alleged,  that  the  24th  section  was  the  section 
by  which  alone  the  trustees  and  their  offioers  were  en- 
titled to  act,  in  making  up  the  assessments ;  that  the 
provisions  in  that  section  were  imperative ;  and  that 
they  had  not  been  complied  with,  even  in  a  general 
way,  by  the  trustees  of  the  second  district.  It  was 
alleged  specially,  that  no  surveyor  or  other  officer  had 
made  up  a  list,  and  reported  it  on  oath ;  that  no  notice^ 
dated  and  subscribed,  had  been  given  to  the  complain- 
er ;  that  the  surveyor  of  the  district  had  not  sent  a 
copy  of  the  assessment  to  the  clerk  of  the  district,  nor 
had  he  transmitted  one  finally  adjusted  to  the  general 
clerk ;  that  the  complainer  had  had  no  access  to  any 
assessment  in  the^  hands  of  the  general  clerk,  and  had 
been  thereby  deprived  of  the  ten  da^'s  provided  for  the 
appeal  contemplated  by  the  Act.  It  was  also  alleged, 
that  the  warrants  had  not  been  regularly  obtained!,  iu 


1837.] 


IN  THE  COURT  OF  SESSION,  &c. 


tvr 


terms  of  the  Act,  and  that  the  procedure  had  under 
them  was  likewise  irregular  and  defective.  It  was 
maintained,  firsty  that  the  application  by  Gordon  was 
not  an  oath  or  affidavit,  but  a  mere  certificate,  and 
that,  in  point  of  fact,  Gordon  never  was  sworn,  or  put 
on  oath ;  and,  secondly^  that  the  oath  or  certificate,  in 
merely  referring  to  a  preceding  list  of  defaulters,  did 
not  comply  with  the  Act,  whid^  required  that  the  de- 
faulters should  be  mentioned  in  the  oath.  As  to  the 
execution  of  the  warrant,  it  was  maintained  that  it  was 
defective,  not  merely  in  the  forms  of  an  ordinary  Scot- 
tish poinding,  but  in  the  formalities  required  for  the 
English  statutory  diligence  of  distress  and  sale.  And 
it  was  further  maintained,  that  the  messenger — in  leav- 
ing pn  27th  August  a  new  schedule,  intimating  a  new 
day  of  sale,  and  bearing  annexed  an  intimation  in  the 
following  terms :  '<  I  depart  from  the  former  poinding, 
dated  the  19th  day  of  August  current" — ^had  truly 
abandoned  the  first  execution,  and  that  the  new  exe- 
cution, made  while  the  effects  were  in  the  messenger's 
own  hands,  was  bad.  It  was  argued,  that  the  chargers 
could  not  disavow  the  actings  of  the  constable :  and 
that  the  allegations  in  the  bill  amounted  to  deviations 
from  the  Act  in  essentialihus^  or  to  flagrant  excess  of 
power,  and  that,  therefore,  suspension  was  competent, 
notwithstanding  the  27th  section. 

In  the  answers  it  was  maintained,  firsts  that  the  bill 
was  incompetent ;  and,  next,  that  it  was  groundless  on 
the  merits.  On  the  competency  it  was  argued,  that 
the  suspender  was  barred  from  any  plea  in  equity  by 
the  express  reservation  which  the  Statute  gave  him 
of  redress,  in  such  forms  as  should  not  stop  the  imme- 
diate recovery  of  the  duties,  whether  the  proper  form 
might  be  an  ordinary  action,  or  a  complaint  under  the 
64th  section,  while  his  redress  was  facilitated  by  the 
right  of  retention  allowed  him  in  the  27th  section ; 
but  that  the  particular  mode  of  redress  here  attempted 
was  plainly  prohibited  by  the  27th  section.  It  was 
observed,  that  no  objection  was  taken  to  the  amount  of 
the  assessments,  and  that  there  was  no  allegation  of 
any  injustice  whatever,  but  only  allegations  of  irregu- 
larities in  forms ;  and  it  was  argued,  that,  supposing 
the  allegations  true,  the  irregularities  were  protected 
by  the  Statute,  and  that  nothing  had  been  alleged 
amounting  to  an  excess  of  power,  in  the  sense  in  which 
alone  the  Court  have  understood  those  words'  in  cases 
like  the  present.  It  was  maintained  that  the  tax  in 
question  was  not  a  penalty  nor  a  new  tax  imposed  by 
the  Statute  founded  on,  but  a  universal  burden,  imposed 
by  some  of  the  oldest  laws  of  the  land,  and  due  by  the 
pnblic  though  the  Act  in  question  had  never  been 
passed ;  and  that  for  this  reason,  and  even  more  from 
a  regard  to  the  important  public  purposes  of  the  Act, 
the  suspension  could  not  be  entertained,  and  that  the 
Court  had  never  sustained  a  suspension  in  the  face  of 
Statutes  equally  peremptory  and  important,  and  on 
allegations  of  a  similar  import  to  those  now  made.  The 
bearing  of  the  cases  cited  by  the  suspender  was  denied. 

On  the  merits  it  was  maintained,  in  reference  to  the 
assessment  list,  that  these  had  been  made  up  accord- 
ing to  the  fair  spirit  and  intendment  of  the  Statute, 
although  it  was  admitted  that  all  its  provisions  had  not 
been  literally  followed  out.  It  was  maintained  that 
the  24th  section  was  not  the  sole  directory  section : 


and  that,  though  it  were,  its  provisions  were  not  im- 
perative, but  merely  directory,  and  that  every  essential 
requirement  of  that  section  had  been  duly  complied 
with.  It  was  alleged  that  Gordon  had  regularly  sur- 
veyed and  reported  by  order  of  the  trustees ;  that 
notice  of  the  assessments  had  been  duly  given ;  and 
that  the  suspender  did  not  deny  having  periodically 
received  them, — ^his  averments  being  truly  not  denials 
of  the  notices  having  been  given,  but  denials  of  their 
regularity ;  that  the  ten  days  required  by  the  Act  had 
always  been  allowed  for  appeals :  and,  generally,  *it 
was  alleged  that  no  deviation  whatever  had  taken  place 
from  the  provisions  of  the  24th  section,  except  in  the 
want  of  the  oath  to  the  surveyor's  report, — which  was 
maintained  to  be  immaterial,  and  to  be  since,  in  fact, 
dispensed  with  by  the  late  Act  for  abolishing  unneces- 
sary oaths, — and  in  the  omission  to  transmit  the  lists 
to  the  general  derk :  which  transmission,  it  was  main- 
tained, had  no  concern  whatever  with  the  appeal  to  the 
district  trustees,  and  could  not  deprive  the  suspender 
of  his  opportunity  of  appealing.  On  the  regularity  of 
the  warrants,  and  the  procedure  under  them,  it  was 
answered,  (1.)  That  they  did  truly  proceed  on  the 
oath  of  the  collector ;  that  the  collector  was  duly  sworn ; 
and  that  the  warrants  contained  in  gremio  of  them  a 
sufficient  jurat  or  attestation  by  the  Justices  to  that 
effect.  (2.)  That  the  reference  to  the  list  preceding, 
was  the  same  in  law  as  if  the  list  were  in  the  body  of 
the  affidavit.  (3.)  That  the  warrants,  as  warrants  of 
distress  and  sale  in  the  English  form,  were  correctly 
executed.  (4.)  That  the  diligence  had  not  been  twice 
executed ;  that  the  intimation  of  the  27th  August  was 
simply  an  intimation  of  postponement  of  the  day  of 
sale  \  and  that,  looking  to  the  nature  of  the  diligence, 
the  true  execution  of  which  is  the  seizure,  and  not  the 
service  of  the  schedule,  the  intimation  could  not  legally 
be  interpreted  as  an  abandonment ;  that  if  it  had  been 
an  abandonment,  it  was  a  step  beyond  the  constaUe's 
powers,  and  was  therefore  null,  and  no  party  was  en- 
titled to  rely  on  it ;.  that  a  constable  or  messenger  is 
presumed  to  have  instructions  to  execute  a  diligence 
put  into  his  hands,  but  is  presumed  not  to  have  instruc- 
tions to  abandon  a  diligence  inchoate;  that  he  had 
here  no  instructions,  and,  as  messenger,  possessed  no 
discretionary  powers:  Miller,  10th  July  1810,  and 
Wilson  V,  Snody,  31st  January  1817  ;  Fac.  Coll. 

On  10th  December  1836,  Lord  Cockbum,  Ordi- 
nary on  the  bills,  refused  the  bill,  and  found  the  sus* 
ipender  liable  in  expenses,  adding  in  a  note,  that  he 
considered  the  "  bill  incompetent,  and,  though  com* 
petent,  groundless." 

The  suspender  reclaimed,  sjid pleaded  (January  24,) 
— That  the  chargers'  argument  on  the  competency 
might  be  well  founded,  if  the  objections  were  merely 
objections  to  the  regularity  of  the  diligence ;  but  that 
the  objection  here  was,  that  there  was  no  assessment 
on  which  the  diligence  could  proceed, — no  assessment 
in  terms  of  the  Statute:  (1.)  No  surveyor  had  been 
appointed,  as  required  by  the  24th  section.  Gordon 
had  produced  no  appointment  as  surveyor,  and  the 
office  was  incompatible  with  his  other  offices :  And  the 
duties  of  the  surveyor  had  not  been  performed — ^no 
list  had  been  reported  on  oath,  nor  laid  before  the  derk 
M  ithin  the  time  specified  by  the  Act.    (2.)  No  notices 
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had  been  served,  as  required  by  the  Act.  The  char- 
gers had  produced,  printed  forms-  of  their  notices, 
vfhich  showed,  Ist^  that  they  were  not  given  in  due 
time :  2rf,  That  they  were  notices,  not  by  the  survey- 
or, but  by  Gordon  as  collector :  3dy  That  they  were 
not  notices  that  the  party  had  been  assessed,  but  de- 
mands for  payment.  (3.)  The  tax  might  be  due  be- 
forq^the  Statute,  but  the  conversion  of  it  was  not  due 
but  by  virtue  of  the  Statute ;  and  the  trustees  could 
come  at  no  party  except  through  the  Statute,  and 
through  the  24th  section  of  it, — ^which  section  the 
chargers  had  not  followed.  Besides,  there  was  no  oath 
taken  before  the  Justices,  as  required  by  the  27th  sec- 
tion* 

It  was  answeredy  That  the  chargers  stand  on  the  point 
of  competency ;  but  that  the  suspender's  main  ohjec- 
tions  to  the  assessment  were  futile.  (10^^  ^^  ^^^  °®* 
cessary  the  surveyor  should  be  a  separate  officer.  The 
trustees  had  year  after  year  taken  surveys  from  Gor^ 
don,  and  this  was  enough.  (2.)  Supposing  the  no- 
tices were  too  late,  this  did  not  prevent  the  suspen- 
der from  appealing  under  the  24th  section ;  and  that 
appeal  was  the  proper  form  of  discussing  that  and  all 
other  objections.  The  suspender's  main  objections 
then  fall,  and  the  minpr  ones  cannot  be  founded  on 
in  the  face  of  the  Statute :  And  there  was  an  oath 
taken  before  the  Justices.  Mr  Gordon  was  truly  sworn : 
the  affidavit  declares  that  he  was ;  and  the  Justices, 
by  their  warrants,  given  of  the  same  date  and  at  the 
same  place,  attest  the  fact.  On  the  competency :  the 
oath  and  warrant  are  in  terms  of  the  Statute  ;  and  the 
suspender  having  allowed  matters  to  go  so  far,  is  subject 
to  the  27th  section.  He  must  pay  the  money ;  and  if 
he  has  been  wronged,  may  seek  his  redress  by  action 
of  dam£^>es,  or  complaint,  under  the  34th  section. 
In  short,  the  suspension  is  incompetent,  and  the  sus- 
pends, if  aggrieved,  has  other  modes  of  redress. 

Lord  President. — I  am  very  clear  that  the  intention  of  the 
Statute  was,  that  the  assessment  should  be  paid,  and  the  roads 
repaired  in  the  first  instance,  leaving  the  parties  to  take  their 
remedy  after^vards  by  establishing  the  wrong,  if  there  should  be 
any,  and  retaining  an  equivalent  out  of  the  next  year's  services. 
The  case  is  quite  analogous  to  that  of  a  tenant  who  tries  to  meet 
a  claim  for  rent  by  pleading  illiquid  claims  of  damages,  or  the 
like ;  and  the  Court,  every  day,  in  such  a  case,  decern  for  the 
rent,  reserving  to  the  party  to  establish  his  counter  claim,  and 
then  retain  rent  to  compensate  it.  If  such  suspensions  as  the 
present  were  to  he  entertained,  the  consequence  would  be,  that 
every  body  might  come  forward  with  allegations  of  irregulari- 
ties, and  no  public  assessment  would  be  recoverable.  There 
may  have  been  irregularities  here — perhaps  there  were — but  the 
Statute  so  far  protects  them.  There  is,  I  think,  enough  to  bear 
out  the  chargers  ;  and  I  am  against  the  competency  of  this  pro- 
ceeding. One  main  objection  to  the  charge-— the  alleged  want 
bf  a  proper  surveyor — has  nothing  in  it.  The  Act  does  not  re- 
quire .a  regular  surveyor,  but  a  surveyor  or  other  officer;  and 
it  seems  to  me,  that  if  the  trustees  employed  Mr  Gordon,  or 
any  other  person,  in  one  capacity,  there  is  nothing  to  prevent 
them  from  employing  him  in  another,  like  that  of  surveyor. 

Lord  Mackenzie I  wish  to  understand  the  case  a  little 

more  distinctly.  There  must  certainly  be  some  cases  in  which 
a  suspension  would  pass,  and  there  must  be  a  limit  beyond  which 
suspension  is  not  competent.  Now,  I  want  to  see  how  far 
the  case  here  really  goes.  Suppose  a  case  in  which  it  was  ad- 
mitted that  there  had  been  no  previous  procedure  whatever  of 
the  kind  required  by  the  Statute  before  the  warrant  was  is- 
sued :  or,  suppose  a  man  alleged  he  had  no  property  whatever  in 
the  coun^  for  which  he  waa'Charg«d,.«.the«e  are  cases  in  which 


we  must .  interfere.  I  wish  to  consider  maturely  what  has  ac- 
tually been  done,  and  should  wish  delay,  to  lock  into  the  case 
again.     My  impression,  however,  is  against  the  competency. 

Lord  Gillies, — My  impression  is  the  same  way ;  but  I  scarce- 
ly see  yet  whether  we  have  facts  enough  before  us  to  enable  us 
to  judge  of  the  question.  I  certainly  take  the  appinntment  of 
Mr  Gordon  to  be  tantamount  to  that  of  a  surveyor,  but  I  shouU 
like  to  consider  the  other  averments. 

The  case  having  been  superseded  till  this  date. 

Lord  President  intimated  his  adherence  to  his  opinion  for- 
merly expressed. 

Lord  Gillies  concurred. 

Lord  Balgray, — I  am  pretty  fiuniliar  with  sudi  matters  as 
road-trusts,  with  the  working  of  them,  and  the  difficulties  i« 
the  way  of  their  execution,  and  have  considered  die  papers  and 
the  Statute,  and  have  formed  a  very  decided  opinion  against 
the  competency  of  the  bill.  The  words  of  the  Statute  I  can- 
not get  the  better  oC 

Lord  Mackenzie After  reconsidering  the  case,  i  am  of  the 

same  opinion.  The  section  in  the  Act,  as  to  the  recovery  df 
the  dudes,  is  a  very  peculiar  one.  It  directs  a  special  form  td 
be  followed  out  on  which  the  warrant  of  sale  must  issue,  and 
cannot  be  refused.  It  directs,  that  oath  shall  be  made  before 
any  two  Jusdces^-the  Act  says  axy  two— who  may  be  persons 
knovting  nothing  whatever  as  to  what  previous  procedure  haa 
taken  place,  and  who  have  no  power  to  make  any  inquiry.  The 
oath  is  laid  before  them,  and,  on  seeing  it,  they  must  agn  the 
warrant ;  and  then  follows  the  important  clause,  protecting  the 
warrants  once  granted  from  suspension  or  stop.  The  duties 
roust  be  instantly  recovered,  and  no  injuatioe  can  be  done,  be- 
cause redress  is  fiilly  reserved  by  such  procedure  as  shall  not 
stop  the  recovery.  Looking  to  this  clause,  and  to  the  pressing 
nature  of  the  public  services,  for  performance  of  which  the  Act 
is  intended,  I  am  clearly  of  opinion  that  the  meaning  of  the  Act 
is,  that  the  warrants  shall  not  be  snspended,  even  idthough  tiie 
proceedings  should  have  been  irregular  in  a  high  d^ree.  If 
the  charge  of  the  trustees  is  for  services  within  the  Act,  the 
Statute  applies — and  I  certainly  think  the  charge  here  is  vdthin 
the  Act.  It  might  have  been  different  if  there  had  been  any 
allegation  to  the  contrary — that  the  services,  for  instance,  were 
not  due,  or  that  the  lands  lay  out  of  the  county.  I  am  for  re- 
fusing on  the  competency,  and  recalling  the  Lord  Ordinary's 
interlocutor  so  &r  as  it  goes  on  the  merits.  The  finding  on 
the  merits  might  have  the  efifect  of  prejudging  the  suspender  in 
any  attempt  to  get  redress  otherwise. 

Lord  Gillies I  do  not  go  into  the  merits  at  all.  We  can- 
not speak  as  to  them. 

Lord  Balgray It  is  as  to  the  competency  alone  I  have  ex- 
pressed my  opinion. 

The  Court  unanimously  found  the  bill  of  suspension 
incompetent ;  to  that  extent  adhered  to  the  Lord  Or- 
dinary^s  interlocutor,  reserving  all  questions  as  to  the 
merits ;  and  of  new  found  expenses  due,  &c. 

Suspender's  Authorities. — Davidson  and  GiU,  1  East.  64. 
Scales,  4  Bingham,  450.  Ersk.  B.  I.  §  53,  §  55.  Oelland  o. 
Weir,  July  81,  1835;  S.  and  D.  XIIL  p.  1143.  5  Will.  IV. 
c.  8,  Sept.  1835.  Frame  v,  Campbell,  June  9,  1886.  Par- 
lane,  June  28,  1835.  Brown,  Feb.  1,  1825.  Tak's  Work  on 
the  Powers  of  Justices  of  the  Peace,  p.  107,  Fonn  No.  1.  1st 
and  2d  WiU.  IV.  c.  43,  §  1 10.  3d  Geo.  IV.  c  126.  Dunlop 
V.  Buchanan,  7th  November  1828 ;  Murray,  Vol.  ZVI.  Brown 
V.  Richmond,  I6th  Feb.  1833 ;  Shaw,  Vol.  XL  No.  179,  p. 
407.  Wallace  v.  Hume,  July  8,  1835;  Shaw,  XIII.  p.  1034. 
Grant  v.  Gordon,  5th  Dee.  1883 ;  Shaw,  VoL  XII.  p.  167. 
Henderson  v.  Wilson,  June  18,  1884 ;  Shaw,  VoL  XIL  p.  818. 
M*Lean  v.  DougUw,  Jan.  28,  1834.  Duke  of  Gordon  and 
Others ;  Mor.  Diet.  App.  voce  Jurisdiction.  Crsig  o.  Milne, 
Feb.  1 1,  1826 ;  S.  and  D.  IV.  No.  447.  Mair,  7th  June  1822; 
S.  and  D.  L  473. 

Chargers'  Authorides..— 50  Geo.  III.  c.  69.  Ersk.  B.  L  t. 
I,  ^56.  Brodie  v.  Smith,  June  18,  1836;  Dnnlop,  BeQ  and 
Murray,  YoL  XIV.  985.    Grant  v.  Gordon,  Dec  5, 1883 ;  8. 
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and  D.  XII.  167.  Alexander  v.  Seymour,  Dec  2,  1628 ;  S. 
and  D.  YII.  117.  Craigie  v.  Mill,  Feb.  2,  1826;  S.  and  D. 
lY.  No.  296 :  Affirmed  on  Appeal,  June  25,  1827 ;  2  WUson 
and  Shaw,  642.  Campbell  v.  Mill,  June  28,  1823 ;  2  S.  and 
D.  No.  418.  Guthrie  v.  Miller,  May  25,  1827 :  5  S.  and  D. 
I<fou  328.  Chivas  v,  Duke  of  Gordon  aad  Others,  12th  July 
1804 ;  Mor.  Diet.  App.  voce  Jurisdiction.  Jaffray.  v,  Waddel, 
Noy.  22,  1827 ;  6  S.  and  D.  p.  99.  Bums'  Justice  of  Peace, 
TOce  "Distress,"  Edit  1830,  Vol.  I.  p.  887.  Hutcheson's 
Justice  of  Peace,  Edit.  1815,  Vol.  I.  p.  324.  Hutcheson,  Vol. 
L  p.  325,  and  the  Statute.  54  Geo.  III.  c.  137,  §  4.  Miller, 
10th  July  1810,  and  Wilson  and  Ck>.  v,  Snody,  Slst  Jan.  1817  s 
Fac  Coll. 

Lords  OrdtMory,  Meadowbank  and  Cockbum. — Act.  Dean 
of  Faculty  (Hope),  R.  Henderson;  Daniel  Fisher,  S.S.C., 
AgeML — Ah,  Rutherfurd,  D.  M*Neill,  Spalding;  Hopkirk  and 
Imlach,  W.S.,  AgetUs D.,  Clerk [G.D.F.J 

26/A  January  1837. 

Fi*8T  Division. — (G.D.F.) 

No.  131. — Edward  Sandeman,  Pursuer^  v.  Axexan* 

DEB  Shephebd  and  John  M^Andbew,  Defenders. 

Res  Judicata — Multiplepoinding  —  Guarantee  — Accounting — 
Bankrupt — A,  having  aangnedapoU^  ofineuraneefor  £3000 
to  the  extent  of  £2000,  m  eecuritg  of -advances  to  be  made  by 
B. ;  and  C,  guaranteed  the  regukar  pagment  o/premiunu,  and 
the  balance  tjf  interest  on  these  advances;  and  at  A.*s  iMnk- 
rtqtteg^  the  advances  amounted  to  £1860  ;  and  B.^ina  multi^ 
pUpoinding  brought  bg  the  insurance  company,  recovered  the 
MUM  of  £2000  assigned —  C,  being  preferred  afier  him  to  pay- 
ment of  premiums  and  interest  on  advances  ;  and  B,  brought 
an  action  against  C.  for  p^fmeni  of  a  year*s  interest  due  on 
the  advances f  and  for  payment  of  a  biU  of  £300,  advanced  to 
A.  etfUr  he  was  sequestrated — Held,  (1.)  That  the  procedure 
in  the  multiplepoinding  formed  no  res  judicata,  to  the  effect  of 
barring  an  investigation  of  B*s  claim  in  the  action  brought  ^ 
kim :  (2.)  That  in  the  circumstances,  the  £300  bill,  advanced 
to  A*  after  his  bankruptcy,  must  be  held  to  be  a  separate  trans- 
action  not  aficting  C  ;  and,  therefore,  held  not  to  be  covered 
by  the  guarantee:  and,  (3.)  TTiat  the  excess  of  the  £2000 
d^awn  by  B,  in  the  multiplepoinding,  was  imputable  in  pay* 
meni  of  the  interest  falling  due  on  advances  covered  by  the 
poiicy^amd  guarantee  by  C 

The  pursuer  undertook  to  make  certain  advances, 
to  the  extent  of  £2000,  to  the  late  Mr  Fraser  of  Inver- 
ness. In  security  of  these  advances,  there  was  assign- 
ed to  him  by  Mr  Fraser,  a  policy  of  insurance  for  £3000 
with  the  Norwich  Insurance  Company  on  his  life,  and 
there  was  also  delivered  to  him  a  letter  of  guarantee  by 
the  defenders  for  the  payment  of  the  premiums  of  insur- 
ance, as  they  should  fall  due  on  loth  September  an- 
nually, and  also  for  the  payment  of  any  balance  o^  in- 
terest accruing  on  the  advances  made  by  the  pursuer, 
who  was  bound  to  exhibit  every  year  a  proper  account- 
current.  The  arrangement  was  entered  into  in  Octo- 
ber 1822,  but  in  the  following  December,  Fraser  was 
sequestrated.  At  the  date  of  the  sequestration,  there 
were  bills  amounting  to  £1856,  which  were  held  to 
fiJl  under  the  agreement.  The  interest  on  this  sum, 
and  the  premiums  of  insurance,  were  thereafter  annually 
paid  by  the  defender  Shepherd  down  to  1826,  the  princi'* 
pal  sum  being  kept  floating  by  means  of  renewed  bills. 
Mr  Fraser  died  in  October  1 827,  soon  after  which  period 
the  proceeds  of  the  policy  of  insurance  became  payable. 
Thereafter,  the  Norwich  Insurance  Company  brought 
a  multiplepoinding,  consigning  the  amount  of  the  po- 
licy ;  and  the  pursuer,  after  some  procedure,  was  al- 
lowed to  draw  £2000,  while  the  defender  was  preferred 


secundo  loco  for  the  amount  of  premiums  advanced, 
and  balances  of  interests  paid  by  him  to  the  pursuer. 
At  the  date  of  this  decree,  the  sum  of  advances  admitted 
to  have  been  made  by  the  pursuer  under  the  guarantee^ 
amounted  to«£1856,  exclusive  of  interest. 

It  appeared  that  Fraser,  who  settled  with  his  credi- 
tors in  June  1823,  and  obtained  his  discharge,  earned 
on  business  thereafter  till  March  1827,  when  he  was  a 
second  time  sequestrated,  but  mean  time  he  had  re- 
ceived advances  by  bill  and  otherwise  from  the  pursuer, 
particularly  a  sum  of  £300,  the  bill  for  which  fell  due 
a  month  subsequent  to  the  second  bankruptcy,  and 
which  advances  were  not  admitted  to  fall  under  the 
guarantee.  At  the  period  of  the  first  bankruptcy,  the  in- 
terest on  advances  due  to  the  pursuer  amounted  to  £52. 
15s.  4d.  only,  whUe  in  September  1824, 1825,  and  1826» 
the  sums  of  interest  paid  by  the  defenders  amounted  to 
about  the  annual  sum  of  £92.  odds.  These  payments 
were,  however,  not  admitted  by  the  defenders  to  have 
been,  made  as  payments  of  interest  applicable  to  ad- 
vances by  the  pursuer,  between  the  first  and  the  second 
bankruptcy.  They  were  made,  it  was  averred,  on  the 
pursuer's  representation  that  they  were  due,  but  he  had 
not  furnished  at  the  time  any  state  of  accounts  bring- 
ing out  such  a  balance  against  the  defenders  for  ad- 
vances falling  under  the  arrangement  with  Fraser^  or 
letter  of  guarantee.  The  pursuer  alleged  that  at  the 
time  of  Fraser's  death,  the  advances  he  had  made 
amounted  to  upwards  of  £2000,  exclusive  of  interest, 
which  advances  included  the  £300  bill. 

This  action  was  brought  for  the  purpose  of  recover- 
ing from  the  defenders  the  interest  due  at  16th  Septem- 
ber 1826,  on  the  admitted  principal  sum  advanced, 
which,  though  at  that  date  alleged  to  be  considerably 
more  than  £2000,  was  limited  to  that  extent, — ^the  ar- 
rangement with  Fraser,  and  the  guarantee,  only  covering 
advances  to  that  amount. 

The  pursuer  pleaded — By  the  proceedings  lymd  de- 
creet in  the  multiplepoinding,  it  was  determined,  and 
is  now  resjudicaia^  both  as  in  a  question  with  the 
defenders,  and  with  the  trustee  on  Mr  Fraser's  estate, 
who  alone  had  a  title  or  interest  to  raise  the  question, 
that  the  £300  bill  was,  like  the  others,  covered  by  the 
agreement  and  assignment — ^being,  like  the  others,  in 
terms  of  these  documents,  a  bill  or  acceptance  cashed 
for  Mr  Fraser  by  the  pursuer. 

The  defenders  pleaded — (1.)  The  bankruptcy  of 
Fraser  in  1822,  formed  an  interruption  to  the  transac- 
tions under  the  guarantee,  tfnd  the  pursuer  was  no 
longer  entitled,  except  in  so  far  as  both  of  the  de- 
fenders expressly  consented,  to  deal  with  Fraser  under 
the  arrangement,  and  least  of  all  to  increase  his  ad- 
vances ;  and  the  defenders  are  liberated  in  consequence 
of  the  continuance  of  such  dealings,  and  at  all  events, 
cannot  be  subjected  in  respect  of  any  subsequent  and 
additional  advances.  (2.)  The  pursuer,  by  this  mode 
of  transacting  with  Fraser  and  otherwise,  at  all  events 
liberated  the  defender,  Mr  M' Andrew,  and  by  doing 
so,  has  also  lost  all  claim  against  the  other  defender, 
Mr  Shepherd,  who,  to  the  extent  of  the  sum  pursued 
for,  and  a  great  deal  more,  would  have  been  entitled 
to  relief  from  Mr  M' Andrew,  if  the  pursuer  had  not  so 
liberated  him  from  the  joint  obligation.  (3.)  The  pre- 
sent action  is  groundless,  seeing  the  pursuer  has  al* 
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ready  recovered,  out  of  the  sum  secured  by  the  policy, 
more  than  is  sufficient  to  pay  that  part  of  his  debt,  with 
any  interest  due  upon  it  that  fell  under  the  guarantee, 
and  is  not  entitled  to  impute  that  sum,  or  any  part  of 
it  so  recovered,  in  payment  of  other  debts,  so  as  to 
bring  out  a  balance  in  his  favour,  and  subject  the  de- 
fenderi  in  payment  of  that  balance,  though  forming, 
in  faet,  no  part  of  the  guaranteed  debt.  (4.)  The  pur- 
suer, by  accepting  of  the  £2000  in  the  multiplepoind- 
ing,  as  in  full  satisfaction  of  what  was  due  to  him  under 
the  arrangement  in  question,  and  passing  from  all  fur- 
ther claims,  relinquished  and  abandoned  all  demand 
under  the  guaranty  and  is  not  now  entitled  to  have 
recourse  to  it* 

"  IIM  JuJ^  1833 The  Lord  Ordinary  having  heard  parties' 

procurators, .  and  considered  the  closed  record.  Finds,  that  by 
agreement  entered  into  in  October  1822,  between  the  pursuer, 
on  the  one  part,  and  the  late  Edward  Eraser  and  the  defenders 
on  the  other,  the  pursuer  agreed  to  cash  the  acceptances  of 
Eraser  to  the  extent  of  £2000  Sterling,  upon  receiving,  in  se- 
curity of  his  advances  to  that  amonnt,  a  policy  of  insurance  on 
the  life  of  Fraser,  and  a  cautionary  obligation  from  the  defen- 
ders for.  the  annual  premiums  of  insurance,  and  the  interest 
accruing  on  those  advances :  Find^  that  Fraser  became  bank- 
rupt in  December  1822,  at  which  time  the  amount  of  the  ad- 
vances made  by  the  pursuer  was  £1856.  4.  8. :  Finds,  that 
thoiu[h  Fraser  effected  a  settlement  by  composition  with  his 
credUof  8,  and  was  discharged  in  June  1823,  no  farther  advances 
were  made  by  the  pursuer  in  virtue  of  the  agreement,  and  that 
the  acceptances  were  from  that  period  only  renewed  so  as  to 
keep  floating  the  former  balance  of  £1856 :  Finds  that  interest 
on  that  balance  was  paid  by  the  defender,  Mr  Shepherd,  till 
September  1826 :  Finds  that  in  August  1827,  the  annual  ac- 
count of  said  balance,  then  amounting,  with  some  small  additions 
of  expenses,  to  £1859.  14.  7.,  was  sent  by  the  pursuer  to  the 
dofend«rB,  but  that  payment  of  the  interest  was  from  that  time 
refused:  Finds  that  Fraser  died  in  October  1827,  and  that  the 
sum  insured  of  £3000,  became  payable  in  January  1828 :  Finds, 
that  in  a  multiplepoinding  brought  by  the  Norwich  Union  In- 
surance Company,  for  the  division  of  the  said  sum,  appearance 
was  made  for  the  trustee  for  Fraser,  by  the  pursuer  and  by  the 
defendoi^  Mr  Shepherd :  Finds  that  in  that  process  the  pur- 
suer was,  of  consent,  found  entitled  to  the  sum  of  £2000  in 
right  of  his  security  under  the  above-mendoned  agreement,  and 
that  the  defender,  Mr  Shepherd,   was  found  entitled  to  the 
amount  of  the  premiums  advanced,  and  the  interest  paid  by  him 
on  account  of  Fraser  to  the  pursuer :  Finds  that  the  present 
action  is  now  brought  for  the  sum  of  £127,  being  the  interest 
on  the  focesaid  balance  of  £1859  from  September  1826,  the 
last  payment  of  interest  by  the  defenders,  to  January  1828, 
when  interest  began  to  run  on  the  sum  contained  in  the  policy 
of  insurance :  Finds  that,  in  a  quesdon  with  the  present  de- 
fenders, the  pursuer  was  bound  to  impute  to  the  payment  of  the 
interest  so  due,  the  excess  of  the  £2000  recovered  in  the  muld- 
plepoinding  above  the  amount  of  the  advances  made  by  him  to 
Fraser  under  the  agreement:   And  therefore,  and  in  respect 
that  the  said  excess  is  more  than  sufficient  to  cover  the  amount 
*  of  interest  now  pursued  for,  sustains  the  defences,  assoilzies  the 
defenders,  and  decerns :  Finds  the  defenders  endtled  to  ex- 
penses, and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor." 

The  pursuer  reclaimed.  Thereafter,  the  Court  or- 
dered minutes  of  debate.     At  advising, 

lAjrd  Balgray — The  difficulty  I  had  in  this  case,  when  it 
was  previously  before  us,  was,  whether  Sandeman  had  given 
value  for  the  £300  bill.  If  he  did,  then  he  is  clearly  endded 
to  his  decree.  I  am  quite  dear  he  did  pay  value,  both  from 
the  statements  in  the  record,  and  the  states  of  accounts.  Now 
he  claimed  in  the  muldplepoinding,  and  got  decree  to  the  ex- 
tent of  £2000.  Can  we  therefore  draw  back  to  that  process, 
iind  quesdon  the  procedure  there  ?     Sandeman  was  authorised 


to  exhaust  the  policy  of  insurance  to  the  extent  of  £2000. 
Fraser  got  him  to  make  advances.  He  insured  his  life  for 
£3000,  and  he  assigned  the  policy  to  the  pursuer,  to  cover  the 
transactions  between  them.  Then  the  defenders  joined  as 
guarantees.  I  conceive  this  policy  was  just  a  cash^credit  to  be 
operated  upon,  and  was  completed  to  Sandeman  by  the  de- 
fenders becoming  bound  for  the  premiums  and  balances  of  in* 
terest  on  advances.  Sandeman  furnished  a  state  of  his  accounts 
to  the  defenders  firom  1822  to  1826,  and  bills  were  granted 
immediately  by  Fraser.  Then  Fraser  dies ;  and  the  quesdon 
comes  to  be,  is  Sandeman  not  entitled  to  payment  of  his  £300 
bill  ?  The  policy  never  was  conveyed  to  the  defenders,  and 
they  had  no  right  of  relief.  Now,  I  put  this  quesdon,  suppose 
a  creditor  had  arrested  in  the  hands  of  the  Norwich  Insurance 
Company,  and  supposing  Sandeman 's  advances  fell  short  of 
£2000,  which  I  conceive  he  was  entitled  to  exhaust,  would  not 
that  creditor  have  been  entided  to  any  remaining  bah&nce? 
There  could  be  no  doubt  of  it.  Now,  if  that  is  the  case,  could 
not  Sandeman  say,  no  doubt  it  is  probably  going  beyond  the 
express  understanding  of  the  guarantee,  but  stUl  I  hold  the 
policy  for  £3000  as  a  security  for  all  advances,  and  I  am  en- 
dtled to  protect  myself.     I  have  no  doubt  about  the  matter. 

Lord  Gillies. — I  have  not  been  able  to  discover  how  the  bill 
can  be  said  to  faU  under  the  guarantee.  It  vras  a  new  transac- 
don. 

Lord  Balgray, — I  have  been  taking  it  for  granted  that  the 
bill  does  not  fall  within  the  guarantee,  and  Sandeman  is  not 
claiming  it  in  that  way. 

Lord  Gilliea I  do  not  think  so.     He  chums  pajrment  of  the 

bill  as  covered  by  the  assignadon  to  the  policy  and  the  guaran- 
tee. Now,  I  do  not  think  the  bill  is  covered  by  them  at  all. 
The  guarantees  have  all  the  right  that  Sandeman  had.  I  am 
for  adhering. 

Lord  President, — I  was  struck  with  the  defenders*  answers, 
where  it  is  said  that  no  attempt  was  made  by  Sandeman  to  in- 
troduce the  advances  alleged  to  have  been  made  to  Fraser, 
into  the  annual  accounts  furnished  by  Sandeman  subsequent 
to  the  first  bankruptcy.  -  It  is  therefore  plain  he  did  not  con- 
sider them  to  fall  under  the  policy  or  guarantee,  but  that  there 
was  a  separate  transaction,  with  which  the  defenders  bad 
nothing  to  do. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  I  do  not  think, 
with  regard  to  the  muldplepoinding,  that  it  is  such  an  action  as 
can  preclude  Shepherd  here  from  investigation ;  for  it  was  not 
his  duty  in  that  action  to  fix  what  Sandeman  was  to  draw. 
There  is  nothing  in  that  muldplepoinding  that  I  can  see,  which 
can  now  bar  Shepherd  as  a  res  judicata.  The  surplus  that 
Sandeman  drew  there,  over  the  actual  amount  of  advances,  he  is 
bound  to  impute  to  interest,  or  what  was  secured  by  the  agree- 
ment and  guarantee.  Suppose  A.  owe  B.  £100,  and  B.  draws 
£200,  is  he  endtled  to  pocket  the  £100  which  he  has  over- 
drawn, and  not  impute  it  in  payment  of  another  debt  owing  to 
him  by  A.  ?  I  should  think  not ;  and  I  just  apply  that  doctrine 
ta  the  present  case,  for  I  can  see  no  difference ;  and  it  must 
apply,  if  we  get  rid  of  the  plea  of  res  judicata,  which  I  do  not 
think  can  be  regarded  as  of  any  effect 

The  Court  accordingly  adhered. 

Lord  Ordinary^  Fullerton, — Act,  Dean  of  Faculty  (Hope), 

Russell;  James  Bennett,  W.S.,  Agent AU,  Ruthernird,  A. 

Anderson;   iEneas  Macbean,   W.S.,  Agent, — D.,    Clerk, — 
[G.D.F.:] 


26th  January  1837. 

Second  Division. — (J.D.M.) 

No.  132. — John  Kat,  Pursuer j  v.  Rev.  James  Beoo 
and  Thomas  Balfour,  Defenders, 

Statute,  6  Geo.  IV.  c.  48— Small  Debt  Act — Assignation— .Pro- 
cess^Competency — Reduction — Malice — Held  competent  kji- 
der  the  Small  Debt  Act,  to  sue  before  the  Justices  <m  an  tfi- 
dorsation  of  a  claim  of  debt.  Observed  on  the  bench,  that  to 
sustain  reduction  of  a  decree  under  the  Act,  mtdice  must  be 
specially  and  explicitly  set  forth  in  the  summons. 


1837.] 


IN  THE  COURT  OF  SESSION^  &c. 


231 


This  was  an  action  of  reduction  of  a  decree  of  the 
Justices  of  Peace  for  the  county  of  Edinburgh,  sitting 
ia  the  Small  Debt  Court,  under  the  Act,  6  Geo.  IV. 
c  48.  The  grounds  of  reduction  pleaded  were  :  That 
the  decree  was  pronounced  in  contravention  of  the  Sta- 
tute, the  actual  party,  Mr  Begg,  at  whose  instance  the 
claim  before  the  Justices  really  was,  not  having  ap- 
peared personally,  but  having  indorsed  his  claim  to 
Balfour,  the  other  defender,  as  an  agent  for  its  re- 
covery. The  clauses  of  the  Statute  founded  on  were 
section  5 : 

"  That  when  the  parties  shall  appear,  the  Justices  shall  hear 
them  viva  voce^  and  examine  witnesses  upon  oath,  and  also  the 
parties  by  declaration,  or  upon  oath,  provided  always  that  no 
procurator,  solicitor,  or  any  person  practising  the  law  shall  be 
allowed  to  appear  or  plead  for  them,  either  viva  voce  or  by 
writing,  nor  shall  any  pleadings,  arguments,  minutes,  or  evi- 
dence be  taken  down  in  writing,  or  entered  on  any  record." 

And  the  7th  section, ' 

"  That  it  shall  be  competent  for  the  Justices,  if  they  shall  see 
reason,  in  the  circumstances  of  the  case,  for  so  doing,  to  allow 
the  pursuer  or  defender  to  be  heard  in  the  matter  of  his  com- 
plaint or  defence  by  one  of  his  family;  or,  if  the  pursuer  should 
not  be  reddent  nearer  than  twenty  miles  from  the  place  where 
the  Court  is  held,  it  shall  be  competent  for  the  Justices,  if  they 
shall  see  fit,  to  hear  him  by  a  person  holding  a  written  mandate 
or  authority  from  him  for  that  purpose,  the  said  mandatory  not 
being  a  procurator,  solicitor,  or  person  practising  the  law.*' 

It  was  farther  pleaded^  that  Balfour  had  addressed 
the  Justices  from  a  written  statement ;  and  that  the 
claim  itself,  which  was  for  the  keep  of  a  dog  (which, 
though  the  pursuer's  property,  had  come  into  Mr  Begg's 
possession  hanajidey  and  been  maintained  by  him  for 
a  considerable  period),  was  unfounded :  That  the  de- 
cree was,  under  the  circumstances,  iniquitously,  mali- 
ciously, and  oppressively  pronounced. 

It  was  admitted  in  the  defences  that  the  account  was 
indorsed  to  Balfour  merely  as  indorsee,  but  not  in  a 
professional  capacity,  and  accordingly  the  complaint 
was  instituted,  and  decree  taken  in  his  own  name;  and 
that  Balfour  had  used  notes  to  assist  him  in  stating 
the  claim ;  and  it  was  maintained, — ^founding  on  the 
14th  section  of  the  Statute,  which  declares  "  that  no 
decree  of  the  Justices  shall  be  set  aside  or  altered  in 
an  action  of  reduction  before  the  Court  of  Session, 
on  any  other  ground  except  that  of  malice  and  oppres- 
sion on  the  part  of  the  Justices," — <'  No  facts  implying 
malice  or  oppression  on  the  part  of  the  Justices  have 
been  set  forth  in  the  summons,  and  none  can  be  in- 
btructed  by  evidence ;  and  the  decree  cannot  be  opened 
up  and  set  aside,  unless  it  shall  be  established  -that  it 
proceeded  from  malice  and  oppression  on  the  part  of 
the  Justices  towards  the  pursuer." 

The  Lord  Ordinary  sustained  this  defence,  and  found 
the  pursuer  liable  in  expenses.  Against  this  judgment 
a  reclaiming  note  was  lodged.     At  advising, 

Shaw  for  the  pursuer, — We  are  in  a  question  upon 
relevancy,  and  I  am  entitled  to  assume  I  can  prove  my 
allegations.  The  judgment  has  been  incompetently  pro- 
nounced in  contravention  of  the  Statute.  -  The  Statute 
enacts  that  no  written  pleadings  shall  be  allowed,  yet  the 
Justices  did  allow  one  to  be  used.  Then,  I  aver  that 
Balfour  came  into  Court  in  a  manner  prohibited  by  the 
Statute  ;  that  he  is  a  person  enmloyed  in  the  recovery 
of  small  debts.    The  Lord  Ordinary  has  held  these 


statements  irrelevant,  even  if  proved ;  but  I  also  aver 
that  we  have  witnesses  to  contradict  the  claim ;  that,  too, 
his  Lordship  has  held  irrelevant.  The  Statute  may  be 
evaded  by  assigning  this  claim ;  and,  while  it  actually  is 
Begg's,  this  party  is  just  put  in  to  evade  the  Statute. 
It  is  true  there  is  no  clause  in  the  Act  to  prevent  the 
assignation  of  claims,  but  in  this  case  it  was  not  for 
value.  That  is  a  most  important  feature.  This  was  an 
assignation  to  etiable  the  party  to  sue  for  the  benefit 
of  the  assigner ;  and  if  assignation  is  allowed  to  an 
agent,  that  is  evading  the  Statute.  Then  we  libel 
malice  and  oppression. 

A,  Anderson  for  defenders, — The  question  is,  whether 
this  party  has  put  himself  beyoAi  the  Statute  by  the 
indorsation  of  the  claim.  There  is  no  question  about 
the  vdidity  of  the  indorsation :  therefore  it  must  be 
held  to  be  a  regular  assignment  of  the  debt.  It  is  not 
averred  that  Balfour  practised  as  a  law  agent.  Put  the 
case  of  an  assignment  instead  of  an  indorsation,  and 
the  objection  would  not  hold.  The  policy  of  the  StaC« 
tute  was  to  exclude  law  agents  ;  the  practice  of  assign- 
ing claims  is  very  common.  As  to  the  allegation  of 
msdice,  the  pursuer  must  libel  both  malice  and  the 
grounds  to  infer  it  against  the  Justices. 

Lord  AUsadowbauk, — Balfour  received  from  Mr  Begg  an  in- 
dorsation of  his  claim  :  that  is  a  legal  mode  of  transferring  an 
account*,  having  received  it,  he  raised  an  action  in  bis  own  name 
before  the  Justices.  No  plea  was  set  up  before  the  Justices 
that  Balfour  was  not  in  the  full  right  of  the  claim.  Now,  what 
could  the  Justices  have  done  ?  They  heard  Balfour  viva  voce. 
They  had  no  right  to  hear  any  one  elsp  on  this  claim  under  the 
Statute.  That  being  the  state  of  the  ca»e,  the  Justices  pro- 
nounced a  decree,  finding  Balfour  entitled  to  the  amount.  If 
any  question  had  been  raised  as  to  Balfour's  right,  the  decision 
might  have  been  different.  This  is  not  an  action  of  reduction 
of  the  indorsation,  but  of  a  judgment,  which  I  see  no  ground 
for  setting  aside.  There  is  nothing  in  the  Statute  to  prevent 
indorsation  of  claims,  and  the  party,  plenojure,  is  entitled  to  re- 
cover under  it.  There  is  nothing  even,  in  the  Statute,  to  pre- 
vent a  law  agent,  provided  he  is  plenojure ;  and  until  a  Statute 
makes  prohibitions,  I  must  administer  it  as  it  stands. 

Lord  Medwyn Nothing  has  been  done  to  take  the  pftrties 

beyond  the  Statute;  but  this  case  is  of  considerable  importance. 
Lord  Meadowbank  has  stated  the  case  very  distinctly,  and  I 
concur  with  him.  If,  however,  the  party  in  right  of  the  claim 
was  a  procurator,  I  would  be  very  scrupulous  to  prevent  an 
evasion  of  the  Statute,  and  would  make  inquiry,  whether  by 
any  other  means  he  could  receive  payment  than  by  the  indorsa- 
tion ;  but  that  is  not  the  case  here. 

Lord  Justice-  Clerk Every  question  under  this  Act  is  im- 
portant ;  but  I  must  own  I  see  no  ground  for  altering  the  Lord 
Ordinary's  interlocutor.  The  action  is  incompetent :  malice,  in 
the  sense  of  the  Statute,  is  not  set  forth  in  the  summons.  It 
must  be  set  forth  in  the  most  explicit  manner,  so  as  to  leave  no 
reasonable  doubt  that  malice  had  been  committed.  I  also  quite 
agree  on  the  other  ground.  It  is  clear  that  there  is  nothing  in 
the  Act  to  prevent  indorsation  of  claims,  which  in  law  is  an 
assignment  of  debt.  This  is  every  day's  practice.  The  Justices 
have  no  alternative  but  to  pronounce  judgment  on  the  claim 
brought  before  them,  and  here  was  a  regular  right  by  indorsa- 
tion which  the  Justices  were  bound  to  regard.  If  the  indorsa- 
tion had  been  a  covert  device,  the  case  would  have  been  differ- 
ent ;  but  that  is  not  alleged.  I  can  see  no  reason  why  a  law 
agent,  bona  fide  in  right  of  a  daim,  should  not  appear  in  a  Small 
Debt  Court  for  his  own  interest. 

Their  Lordships  refused  the  reclaiming  note,  with 
additional  expenses. 

Lord  Ordinary,   Cockburn. — Act*  Rutherfurd,    Shaw;*  J. 
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27 eh  January  1837. 
FiEST  Division (G.D.F.) 

No.  133*- — George  Dundas,  Purstier^  v.  John  Duk- 

DAS,  Defender. 

Testanent — Legacy — Doubtful  or  Uncertain  Legacy — Execu- 
tor—  Where  a  testator,  hy  his  will,  disposed  of  his  moveable 
estate  in  legacies,  and  then  directed  that  **any  money  left  after 
paying  all  expenses,  I  wish  may  be  laid  out  in  charities  ;"  and 
made  a  farther  bequest  in  these  terms:  **  I  leave  and  bequeath 
to  my  nephew,  A.  B.,  the  sum  of  £200  Sterling,  with  power 
to  see  this  will  executed  ;"  **  and  the  furniture,  bed  and  table- 
linen,  I  wish  to  be  divided  equally,  and  the  eiluer-plate  and 
any  valuable  booke — the  rest  may  be  disposed  of* — Held  that 
the  bequest  of  the  residue  "  to  charities,**  was  a  good  legacy,  and 

•  not  void  on  the  ground  of  uncertainty  or  indistinctness.  (2,) 
That  the  executor  was,  in  terms  of  the  will,  appointed,  with 
discretionary  powers,  to  select  the  charities  to  be  benefited ;  and, 
(S.)  That  tlie  division  of  the  furniture,  bed  and  table-linen, 
silver-plate,  and  valuable  boohs,  fell  to  be  made  among  the  next 
ofhin.    . 

The  late  Miss  Agnes  Dundas  died,  leaving  the  fol- 
lowing holograph  will : 

**  1,  Agnes  Dundas,  daughter  of  the  deceased  Ralph  Dundas, 
merchant  in  Edinburgh,  living  in  St  Patrick's  Square,  parish 
of  St  Cuthberts,  do,  for  the  love  and  regard  I  bear  to  the  un- 
der-mentioned persons,  leave  and  bequeath  to  them  tbe  follow- 
ing effects : — I  leave  and  bequeath  to  my  niece,  Agnes  Gardener, 
the  sum  of  three  hundred  pounds  SterUng,  with  my  gold  watch 
and  seals.  I  leave  and  bequeath  to  my  niece,  Barbara  Gar- 
dener, the  sum  of  two  hundred  pounds  Sterling.  I  leave  and 
bequeath  Janet  Gurdcner  the  sum  of  fiftv  pounds  Sterling.  I 
leave  and  bequeath  to  my  niece,  Lucretia  Gardener,  now  Mrs 
Wilson,  the  sum  of  two  hundred  pounds,  and  to  her  two  daugh- 
ters, fifty  pounds  each.  Sterling.  I  leave  and  bequeath  to  my 
brother  James'  four  daughters — Ann,  Mary,  Jemima,  and  Eliza, 
now  Mrs  Macdowall,  the  sum  of  fifty  pounds  each.  Sterling. 
I  leave  and  bequeath  to  my  brother  James'  sons — William, 
David,  and  George — the  sum  of  fifty  pounds  Sterling  each.  I 
ieave  and  bequeath  to  my  nephew,  Thomas  Graham  Dundas, 
the  sum  of  one  hundred  pounds  Sterling.  I  leave  and  bequeath 
to*  my  niece,  Isobella  Glover^  now  Mrs  Thomson,  the  sum  of 
fifty  pounds  Sterling.  I  leave  and  bequeath  to  Miss  Mary 
Richardson,  dressmaker,  the  sum  of  twentv-five  pounds  Ster- 
ling. I  leave  and  bequeath  to  Mrs  Cossar  the  sum  of  ten  pounds 
Sterling.  I  leave  and  bequeath  to  Martha  Selkirk  the  sum  of 
fifteen  pounds  Sterling.  I  leave  and  bequeath  to  my  servant, 
Agnes  Dickson,  the  large  Bible,  having  the  Apocrypha  in  it, 
and  some  of  my  body-clothes  and  dresses,  with  the  bed  and 
bedding  she  sleeps  on,  and  a  grate  and  fire-irons,  and  any  goblets 
that  may  be  thought  proper  for  her.  Any  money  left  after 
paying  all  expenses,  I  wish  may  be  laid  out  on  charities.  / 
leave  and  bequeath  to  my  nephew,  John  Dundas,  the  sum  of 
jC200  Sterling,  with  power  to  see  this  will  executed  " 

(Signed)     "  Agnes  Ddxdas." 

"  The  furniture,  bed  and  table-linen,  I  wish  to  be  divided 
equally,  and  the  silver-plate,  and  any  viduable  books — the  rest 
may  be  disposed  of.  I  leave  and  bequeath  to  my  servant,  Ag- 
nes Dickson,  my  pinchbeck  watch,  with  six  shifts  and  six  petti- 
coats, and  any  of  my  gowns  as  may  be  thought  useful  for  her. 
I  leave  and  bequeath  to  Cathr.  Clark,  our  washerwoman,  the 
'sum  of  £6  Sterling,  I  leave  and  bequeath  to  ray  servant, 
Agnes  Dickson,  six  pairs  good  servants'  sheets,  and  six  bolster 
slips  ;  and  the  curtains  of  her  bed,  the  table  in  the  kitchen,  and 
the  four  chairs  in  my  room ;  and  the  small  little  arm  chair,  and 
tbe  large  chest  of  drawers  which  belonged  to  my  sister  John. 
And  I  declare  this  to  be  a  codicil  to  my  will." 

(Signed)     "  Agnes  Dundas." 

'*  I  do  also  leave  and  bequeath  to  my  servant,  Agnes  Dick- 


son, another  little  sum  of  money  fbr  her  fidthful  csire  of  me ;  in 
aU,  £100  SterUng.*' 

The  pursuer,  one  of  the  next  of  kin,  raised  this  ac- 
tion, to  have  it  declared  that  the  bequest  of  tbe  residue 
to  be  laid  out  on  charities,  and  the  division  of  her 
moveables,  was  inoperative,  in  respect  the  testatrix 
had  not  defined  Hie  particular  objects  nor  parties  to 
be  benefited  by  the  bequest,  and  Uiat  it  was  null  and 
void  as  being  indefinite  and  unintelligible  ;  and  in  con- 
sequence, not  being  duly  tested  on,  fell  to  be  shared 
by  the.  next  of  kin.  The  pursuer  claimed  as  one  of 
the  next  of  kin* 

The  defender  i4>peared  as  executor,  and  pletided — 
(1.)  The  expression  of  the  will,  as  to  the  disposal  of 
the  residue  of  Miss  Agnes  Dundas'  estate,  is  suffi- 
ciently explicit.  It  is  not  simply  a  direction  to  bestow 
the  residue  in  charity,  but  "  on  charities ;"  and  although 
this  expression  may  leave  a  discretionary  power  with 
the  executor  to  a  certain  extent,  it  distinctly  expresses 
the  will  of  the  testatrix  in  favour  of  the  public  charit- 
able institutions'  of  Edinburgh,  where  she  resided.  (2.) 
The  codicil  directing  such  furniture,  silver-plate,  and 
books  of  value,  as  the  testatrix  has  not  specially  be- 
queathed, and  which  she  expressly  reserves  from  the 
sale  of  her  effects,  to  be  equally  divided,  is  also  a  suf- 
ficiently distinct  expression  of  her  will  that  such  di- 
vision should  take  place  among  her  next  of  kin.  (3.) 
The  defender,  as  executor  nominated  under  the  clause 
quoted,  is  bound  to  fulfil  the  directions  of  the  testatrix, 
and  is  entitled  to  be  assoilzied  ft*om  the  conclusions  of 
this  action^  with  expenses. 

*'  16M  December  1836.-^The  Lord  Ordinary  having  heard 
parties*  procurators,  and  considered  the  process,  Finds  that  the 
division  of  the  '  furniture,  bed  and  table-linen,  silver-plate,  and 
valuable  books,**  must  be  made  among  the  next  of  kin,  and  d4^- 
cerns:  Finds  that  the  bequest  to  "charities'*  is  not  void  on  the 
ground  of  uncertainty  or  indiatinctness,  but  does,  when  com- 
bined with  the  terms  of  the  appointment  of  the  defender  as 
executor,  import  a  discretionary' power  on^his  part  to  select  the 
charities  on  which  the  benefit  is  to  be  conferred :  Therefore, 
and  to  this  extent,  sustains  the  second  defence,  and  assoilzieB 
the  defender  from  the  conclusions  of  the  action ;  but  finds  no 
expenses  due,  and  decerns. 

*'  Note r There  seems  no  room  here  for  the  objection  of  mi- 

certainty.  That  objection  applies  when  it  appears  that  the  tes- 
tator had  some  particular  object  in  view,  but  has  fidled  either 
in  defining  that  object,  or  in  specifying  some  of  the  conditions 
essential  to  its  precise  entertainment.  This  last,  for  instance, 
seems  to  have  been  the  ground  of  the  decision  in  the  case  of 
Ewen  V,  the  Magistrates  of  Montrose,  (Wilson  and  Shaw*s 
Appeal  Cases,  Vol.  IV.  346),  referred  to  by  the  pursuer.  Here 
there  is  no  uncertainty  as  to  the  meaning  of  the  testator.  She 
clearly*  had  no  special  charity  in  view.  Her  object  was  the 
general  one — that  the  residue  should  be  laid  out  on  charities  ; 
and  there  can  be  no  doubt  that  the  application  of  the  money  to 
any  object  falling  under  that  general  description  (of  which  the 
meaning  is  sufficiently  clear),  would  be  a  due  fulnlment  of  her 
instructions.  The  Lord  Ordinary  is  not  prepared  to  aay  that 
such  a  bequest  would  not  have,  been  good,  even  without  the 
appointment  of  an  executor,  against  her  next  of  kin  confirming 
as  executor  at  law.  But  any  difficulty  on  that  point  is  here  re- 
moved ;  for  immediately  following  the  direction  that  the  residue 
shall  be  *  laid  out  on  charities,'  there  is  the  bequest  to  the  de- 
fender of  X200,  '  with  power  to  see  the  will  executed*  It  ap« 
pears  to  the  Lord  Ordinary,  that,  in  sound  construction,  this 
must  be  held  to  import  a  discretionary  power  on  the  executor 
to  make  that  selection  of  '  charities,*  without  which  her  will,^ 
in  regard  to  the  immediately  preceding  legacy,  could  not  be 
carried  into  effect ;  and  this  construction,  of  course,  bring*  the 
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case  witfam  the  rule  ettabliabed  in  the  case  of  Grienon  v. 
Chrwiitoii,  and  the  other  cases  referred  to  by  the  defender." 

The  pnrsaer  reclaimed.     At  advising, 

Rutherfurd  far  redaimer. — The  whole  question  is, 
irhether  the  appointment  of  John  Dundas  to  be  exe- 
cutor by  the  will,  gives  him  any  discretionary  powers  ? 
or,  whether  the  nomination  is  merely  that  of  legal  exe- 
cutor? If  the  latter,  he  had  no  discretionary  powers. 
By  a  reference  to  the  law  of  England,  it  would  be  seen 
that  such  a  bequest  is  void.  Bequests  there,  to  **  cha- 
ritable purposes,"  where  the  administrator  has  no  dis- 
cretionary powers,  are  null,  as  being  too  vague :  Roper 
on  Legacies,  c.  19,  p.  217.  The  term  <<  charities"  in 
England  has  a  meaning  in  law,  and  would  be  supported 
nnder  the  42d  of  Elizabeth. 

Lord  GilHeM, — That  Statute  does  not  include  Scotland. 

RutherfitriL — Certainly  not ;  and  there  b  an  obvious  reason 
why  it  should  not  be  supported  here,  where  there  is  no  such 
Statute,  and  where  the  executor  has  no  discretionary  power  : 
Cbricbtan*8  Trustees ;  W.  and  S.  App.  Cases,  Vol.  III.  p.  329. 
Vol  XL  Hill. 

Lord  Bdlyray, — I  am  inclined  to  think  that  John  Dundas 
was  only  made  executor,  and  nothing  more. 

Lord  President. — In  principle,  I  see  no  reason  why  a  person 
may  not  leave  a  sum  of  money  to  be  given  to  charities  by  his 
wiU,  as  well  as  by  giving  it ,  to  a  third  party  in  his  life,  to  be 
laid  oat  on  charities.  Now  that,  I  think,  has  been  done  here, 
sad  effectually  so.  It  besides  appears  to  me,  that  the  words 
nominating  John  Dundas  to  be  executor,  convey  something 
more  in  meaning,  and  give  him  a  discretionary  power  of  select- 
ing. Suppose,  under  this  will,  a  large  specific  sum  had  been 
left  to  "  charities,"  and  the  executors  got  large  legacies,  and 
neglected  to  expend  the  sum  on  charities,  could  it  be  said  that 
tke  will  Mras  executed  ?  It  is  plain  that  it  could  not.  It  would 
make  a  difference  if  these  executors  refused  to  act.  I  appre- 
hend, then,  the  legacy  would  be  void.  Here  the  executor 
wishes  to  act. 

Lord  Mackenzie.'-^U  the  bequest  had  been  to  "  chariries," 
and  there  was  no  executor  appointed :  or,  if  the  will  contained  a 
bequest  to  charities,  and  a  mere  nomination  of  executor,  I 
would  have  had  considerable  difficulty.  But  I  see  no  reason 
for  Hmiting  the  character  of  the  executor  here.  I  have  not  the 
least  doubt  the  testatrix  intended  that  the  executor  should  see 
the  will  fuUy  executed :  Nor  have  I  any  doubt  that  she  did  not 
intend  bim  to  be  limited  to  a  mere  executor  at  law.  She  in- 
tended her  will  to  be  executed  out  and  out,  and  to  confer  on 
the  executor  full  discretionary  powers.  Whatever  may  be 
the  doctrine  in  England,  I  know  of  no  authority  in  our  law  for 
holding  a  bequest  to  "  charities**  to  be  void,  where  there  are  no 
discretionary  powers  in  the  executor.  I  certainly  do  not  think 
highly  of  the  feeling  that  could  prompt  such  an  abstract  species  of 
dnrity,  aa  a  bequest  to  "  charities" — but  still  I  see  no  ground 
for  heading  it,  such  as  it  is,  to  be  incompetent. 

Lord  Gil&eg^ — I  agree  with  Lord  Mackenzie  in  his  last  ob- 
servation, that  abstract  charity  like  this,  is  little  or  no  charity 
St  all ;  but  on  the  question,  whether  this  be  a  competent  be- 
quest, I  have  great  doubti.  The  difficulty  is,  if  John  Dundas' 
appointment  be  equivalent  to  the  nomination  of  an  executor  with 
powers.  I  think  that  extremely  doubtful.  No  doubt,  if  the 
l>equest  b«  effectoal,  he  is  the  person  to  see  it  done.  But  put 
the  esse  that  he  refoses  to  see  it  done.  What  follows  ?  What 
would  be  the  effect  of  refusal  ? 

Lord  Premdent, — In  that  case,  I  would  hold  the  bequest 
null. 

Lord  GVUeo. — Then  it  is  a  very  extraordinary  thing  that 
this  legacy,  to  be  good  for  any  thing  in  law,  must  depend  on  the 
caprice  of  the  executor.  I  cannot  understand  that  doctrine; 
nor  can  -I  suppose  the  bequest  to  be  good  for  any  thing,  unless 
it  be  intrinsically  good  and  operative  in  itself,  and  not  de- 
pendent for  its  efficacy  on  the  caprice  of  an  executor.  That 
would  be  im  extraordinary  result  in  law.    However,  as  the  rest 


of  the  Judges  appear  to  be  quite  dear,  I  shall  not  be  understood 
as  giving  an  opinion. 

Lord  Mackenzie, — It  is  not  without  great  doubt  I  come  to 
the  conclusion  I  expressed ;  but  I  thought  the  parties  were  press- 
ing for  a  judgment  just  now,  as  it  is  stated  to  be  an  amicable 
suit.  I  have  no  objections  to  take  time  for  deliberation,  if  the 
Court  incline. 

Lord  Balgray — I  am  for  adhering  on  the  principles  contain- 
ed in  the  Lord  Ordinary's  note. 

Lord  President. — I  think  the  noatter  quite  dear. 

The  Court  adhered. 

Defender's  Authorities Black's  Trustees;  14  S.  and  D. 

556;  6  S.  and  D.  p.  186.  £  wen's  Trustees;  W.  and  S.  Ap. 
Cases,  VoL  IV.  p.  346. 

Lord  Ordinary,  Fullerton Act.  Rutherfurd,  Coventry;  W. 

P.  AUardice,  W.S.,  Agent AU.  Dean  of  Faculty  (Hope), 

Mark  Napier;  John  Dundas,  C.S.,  Agent. — D.,  Cierk.^^ 
[G.D.F.l 


27  th  January  1 837. 
Second  Division. — (J.D.M.) 
No.  134. — James  Anderson,  Pursuer,  v»  Jean  An- 
derson or  Garroway  and  Others,  Defenders. 

Marriage- Con  tract — Clause — Revocation — Husband  and  WHe 
— Mutual  Deed — Lapsing  of  Provisions — 1.  Where  a  hus* 
band  and  wife  executed  a  postnuptial  contract  qf  marriage^ 
by  which  a  total  liferent  was  given  to  the  wife  in  the  event 
^her  survivancCf — one-third  of  the  property  to  the  child  of 
the  marriage,  and  the  other  two^thirds  to  remain  with  t/^ 
husband  ;  and  by  a  second  joint  deed,  the  wife's  liferent  was 
left  untouched,  but  certain  legacies  and  annuities  were  im- 
posed as  burdens  on  the  whole  succession — Sield^  that  though 
the  wife  predeceased  the  husband,  the  deeds  were  not  revoc- 
able by  him,  as  being  onerous,  in  respect  of  the  interest  of 
the  child  of  the  marriage  therein.  2.  Where,  in  a  first  deea, 
a  contingent  liferent  uhis  given  to  a  certain  party  in  the  event 
of  the  husbands  predecease,  and,  in  the  seeond,  a  provision 
was  made  in  his  favour,  '*  instead,  and  in  lieu  of  the  said 
liferent,  without  expressing  the  contingency  of  the  husbands 
predecease — Held  that  such  contingency  was  not  to  be  regard* 
fid  as  an  implied  condition  of  the  right,  which  did  not  therefore 
lapse  on  her  predecease. 

In  1787  the  pursuer  marrried  Mrs  Aim  Coats  or 
Miller.  She  was  a  widow,  and  had  two  children  by  a 
former  marriage,  a  son  and  daughter.  Of  the  marriage 
between  her  and  the  pursuer  there  was  issue,  one 
daughter,  the  defender,  Jean  Anderson.  At  the  date  of 
the  marriage  neither  party  was  in  possession  of  much 
property,  and  no  contract  of  marriage  was  entered  into. 
Subsequently,  however,  both  of  them  acquired  con- 
siderable funds.  Accordingly,  upon  the  10th  March 
1804,  they  executed  a  postnuptisJ  contract,  by  which, 
tutor  a/to,  a  provision  was  made  for  the  defender,  Jean 
Anderson,  who  was  then  living,  unmarried,  in  family 
with  the  pursuer,  in  the  following  manner :  In  the  event 
of  Mrs  Ann  Coats  surviving  the  pursuer,  and  after  her 
death,  the  liferent  of  the  pursuer^s  whole  property,  heri* 
table  and  moveable,  was  given  to  his  daughter : 

"  And  the  said  liferent  in  fevour  of  his  said  daughter,  Jean 
Anderson,  shall  not  be  affectable  by  her  debts  or  deeds,  nor  of 
the  debts  or  deeds  of  any  husband  she  may  have,  and  shall  not 
be  alienable  by  her  upon  any  account  whatever,  otherwise  such 
conveyances  thereof  shall  be  void  and  null,  the  said  liferent 
being  intended  as  an  alimentary  provision  for  her :  And  in  the 
event  of  the  said  Jean  Anderson,  daughter  of  the  said  James 
Anderson,  having  a  lawful  child  or  children  of  her  body,  such 
child  or  cUldren  shall  liferent  the  said  James  Anderson's  heri- 
table and  moveable  subjects,  equally  during  their  lives,  after 
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tbe  said  Jean  Anderson,  their  mother's  death  ;  but  the  fee  and 
property  of  the  said  heritable  and  moveable  subjects  shall  per- 
tain and  belong  equally  among  the  grandchildren  of  the  said 
Jean  Anderson ;  and  in  order  to  which,  the  said  James  Ander* 
son  hereby  dispones,  assigns,  and  makes  over  to  the  said  child 
or  children  of  the  said  Jean  Anderson,  lawfully  begotten,  equally 
among  them,  the  liferent  use  allenarly  of  the  whole  of  his  said 
heritable  and  moveable  subjects." 

Again,  it  was  provided,  that  if  Mrs  Ann  Coats  pre- 
deceased the  pursuer,  and  if  he  entered  into  a  second 
or  future  marriage,  and  if  his  daughter  should  then  be 
in  life,  he  disponed  to  her  **  one  just  and  equal  third 
part,  pro  indiviso,  of  all  and  haill,  the  whole  heritable 
subjects/'  which  should  be  pertaining  to  him  at  the 
death  of  Mrs  Ann  Coats,  and  particularly,  of  certain 
heritable  subjects  ib.  Bridgeton,  in  which  he  then  stood 
infef\.  But  the  provision  was  burdened  with  the  pur- 
suer's liferent,  with  the  addition,  however,  of  an  ob- 
ligation, that  if  he  entered  into  a  second  or  future 
marriage,  he  should,  during  his  life,  pay  to  bis  daughter 
£10  yearly,  at  Martinmas  and  Whitsunday  equally, 
commencing  at  the  first  of  these  terms  afler  he  had 
entered  into  the  second  marriage. 

In  the  counter  part  of  the  contract,  Mrs  Ann  Coats 
disponed  atid  assigned  to  the  pursuer,  the  whole  heri- 
table and  moveable  subjects  which  then  belonged  to  her, 
or  which  might  happen  to  belong  to  her  at  her  death, 
or  which  might  be  competently  claimed  by  her  nearest 
of  kin,  through  tbe  dissolution  of  her  marriage  with 
the  pursuer,  and  also  her  whole  wearilig  apparel  and 
paraphernal  goods.  She  appointed  the  pursuer  her 
executor  and  sole  and  universal  legatee,  and  burdened 
him  only  with  delivery  of  her  body  clothes  and  para- 
phernalia equally  between  her  two  daughters. 

The  contract  thereafter  had  the  following  clause  of 
obligement  and  warrandice : 

*'  And  both  parties  bind  and  oblige  themselves  not  to  alter 
these  presents  without  mutual  advice  and  consent ;  and  if  this 
deed  shall  remain  unaltered,  they  bind  and  oblige  themselves  re- 
spectively to  warrant  these  presents  at  all  hands,  and  against  all 
mortals." 

It  then  proceeded, — "  in  order  that  this  deed  may 
have  its  full  effect,  agreeably  to  the  terms  above  men- 
tioned,"— to  appoint  certain  persons,  of  whom  Hugh 
Henderson,  defender,  was  the  sole  survivor  and  accep- 
ter, **  to  see  all  parties  interested  herein  have  their  just 
right  and  shares  ;"  and  declared  that  **  their  consent  and 
approbation  shall  be  had  to  all  transactions  thereanent." 
Jean  Anderson  afterwards  married  the  defender,  James 
Garroway,  by  whom  she  had  a  large  family.  In  virtue 
of  the  reserved  power  of  alteration  by  mutual  consent, 
the  pursuer  and  his  wife,  Mrs  Ann  Coats,  on  the  25th 
of  June  1825,  executed  a  deed  in  supplement  of  the 
postnuptial  contract.  Having  narrated  the  execution 
of  that  contract,  it  proceeded : 

**  That  whereas  we,  the  said  James  Anderson  and  Ann  Coats, 
have  now  thought  it  advisable  and  expedient,  in  some  respects 
to  alter  and  amend  the  said  postnuptial  contract,  we  by  these 
presents  accordingly  do  so ;  under  this  express  provision  and 
declaration,  however,  that  in  so  far  as  the  said  postnuptial  con- 
tract is  not  altered  and  corrected  by  these  presents,  it  shall  re- 
main valid,  sufficient,  and  effectual  in  other  respects,  and  to  all 
intents  and  purposes,  as  if  these  presents  had  never  been  entered 
into." 

In  this  new  deed  the  narrative  just  quoted  was  fol- 
lowed up  with, 


*'  Therefore,  wit  ye  us,  the  said  James  Anderson  and  Ann 
Coats,  in  the  event  of  the  death  of  the  longest  liver  of  us  both, 
to  have  burdened,  as  we  do  by  these  presents  burden,  our  heirs, 
executors  and  successors  ;*' 

and  certain  annuities  and  sums  of  money  are  specified, 
of  which  the  burden  is  to  consist.  These  being  spe- 
cified, the  pursuer,  with  consent  of  his  wife,  conveyed 
to  his  grandson,  the  defender,  James  Anderson  Garro- 
way, some  property,  heritable  and  moveable,  **  in  lieu 
and  instead^'  of  the  provision  in  the  postnuptial  contract 
already  mentioned  to  his  daughter's  children.  And,  lastfy^ 
on  the  ground  that  there  were  no  warrants  of  infeft- 
ment  in  the  contract,  the  pursuer,  with  consent  of  his 
wife,  declared  himself  willing  to  supply  the  defect,  by 
making  the  procuratory  and  precept  which  are  added, 
serve  for  both  deeds,  with  the  same  consent  and  ob- 
ligement to  infeft  the  parties  interested  under  both  : 
and  procuratory  and  precept,  and  other  douses  were 
subjoined. 

The  annuities  and  sums  of  money  with  which  the 
heirs,  &c.  of  the  pursuer  and  Ann  Coats  were  burdened 
by  this  second  deed,  were  in  favour  of  the  pursuer's 
stepson  and  stepdaughter,  and  their  children.  By  this 
deed  it  was  farther  provided,  that  if  Mrs  Ann  Coats 
predeceased  the  pursuer,  and  he  entered  into  a  second 
marriage,  and  had  children  by  his  second  wife,  this 
second  wife  should,  at  his  death,  enjoy  the  liferent  of 
two-thirds  of  his  whole  heritable  properties,  excepting 
that  portion  conveyed  in  favour  of  James  Anderson 
Garroway ;  and  that,  at  her  decease,  should  there  be 
any  children  by  her  to  the  pursuer  alive,  they  should 
receive  equally  in  fee,  two-thirds  of  the  whole  heritable 
properties  (under  the  same  exception)  that  might  be  be- 
longing to  the  pursuer  at  his  death  ;  and  that  the  other 
third  should  go  to  his  daughter,  Mrs  Garroway,  in  the 
manner  mentioned  in  the  postnuptial  contract ;  the  pur- 
suer incumbering  his  second  wife  and  children  equally 
with  two-thirds  of  the  annuities  and  sums  payable 
under  the  deeds. 

The  pursuer's  wife,  Mrs  Ann  Coats,  died  in  Novem- 
ber 1834,  and  the  pursuer  having  again  married  in 
January  following,  brought  an  action  of  declarator 
against  the  defenders  (being  all  the  parties  in  whose 
favour  any  provisions  were  made  in  the  two  deeds  above 
mentioned),  to  have  it  found  and  declared, 

"  that  the  said  deeds  before  narrated,  in  so  fiu*  at  least  as  the 
conveyances  and  provisions  therein  made  and  granted  in  fiivour 
of  the  defenders,  or  of  any  party  or  parties  represented  by  them, 
were  granted  mortis  causa,  and  were  and  are  revocable  by  the 
pursuer  at  his  pleasure :  That,  moreover,  according  to  the  true 
intent  and  meaning  of  the  said  deeds,  none  of  tbe  said  provi- 
sions,  excepting  the  provisions  of  one-third  of  the  heritage  after 
the  pursuer's  death,  and  of  an  annuity  in  fiivourof  his  daughter, 
Jean  Anderson,  was  to  take  effect,  except  in  tbe  event  of  the 
said  Ann  Coats  or  Miller  being  the  surviving  spouse,  and  as  that 
event  has  not  happened,  and  cannot  now  ever  happen,  the  said 
provisions  have  already  lapsed,  and  cannot  take  effect,  whether 
tbe  same  be  revoked  or  not :  That  the  pursuer  has  thus  the  un- 
controlled possession,  administration,  and  disposal  of  the  means 
and  estate  thereby  conveyed,  and  is  entitled  to  alter  or  cancel 
said  deeds,  and  of  new  to  dbpose  of  the  whole  property  and 
effects  therein  contained." 

On  the  other  hand,  the  defenders />/^ade<f—l.  The 
deeds  libelled  on  are  not  revocable  by  the  pursuer,  in 
respect  that  the  parties  thereto  expressly  bind  them- 
selves not  to  revoke  or  alter  this  same,  except  by  their 
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mutual  consent,  which  provision  in  the  first  deed  was 
confirmed  and  renewed  by  the  partial  alterations  con- 
tained in  the  second.  2.  The  deeds  are  not  revocable, 
in  respect  that  they  do  not  constitute  gratuitous  dona- 
tions, but  are  mutual  and  onerous  contracts  by  which 
the  pursuer's  wife,  the  mother  of  the  principal  defen- 
ders, gave  up  the  rights  of  her  next  of  kin,  in  the  event 
of  her  predecease,  in  return  for  the  provisions  thereby 
made  in  favour  of  her  children  and  grandchildren.  3. 
The  deeds  in  question  are  not  revocable,  in  respect 
that  the  provisions  which  they  contain  are  not  mortis 
causa,  but  are  constituted  by  dispositive  words  de  pre- 
senii,  and  direct  conveyances  inter  vivos,  with  procu- 
ratory  and  precept,  some  of  them  becoming  exigible 
even  during  the  lifetime  of  the  pursuer. 

"  }8t  July  1836 The  Lord  Ordinary  having  resumed  con- 
sideration of  the  debate,  with  the  closed  record  and  whole 
process.  Finds,  Imo,  That  neither  of  the  joint  deeds  of  settle- 
ment,  executed  in  1804  and  1823  respectively,  by  the  pursuer, 
James  Anderson,  and  his  first  wife,  Ann  Goats,  now  deceased, 
are  capable  of  being  revoked  by  the  single  deed  or  will  of  the 
■aid  James  Anderson :  Finds,  2</o,  That  according  to  the  just 
and  true  construction  of  the  said  deeds,  the  legacies  and  annui- 
ties providtd  by  the  said  joint  deed  of  1825,  to  the  persons 
therein  mentioned,  and  the  heritage  thereby  devised  to  James 
Anderson  Garroway  and  his  children,  will  be  due  and  acclaim- 
able  to  and  by  the  said  persons  respectively,  at  the  death  of  the 
said  James  Anderson,  pursuer,  and  cannot  be  held  to  have 
lapsed  or  become  ineffectual  by  the  predecease  of  the  said 
Ann  Coats,  the  first  wife  of  the  said  James  Anderson ;  and, 
therefore,  sustains  the  defences  generally  for  the  whole  defen- 
ders wbo  have  compeared  in  this  action ;  assoilzies  them  from  the 
whole  conclusions  of  the  libel,  and  decerns ;  finds  expenses  due, 
subject  to  modification ;  allows  an  account  thereof  to  be  given 
in,  and  remits  the  same,  when  lodged,  to  the  auditor  for  bis 
taxation  and  report. 

••  NoU, — The  point  of  construction  (though  more  broadly 
libelled)  was  argued  only  as  to  the  provision  to  James  Ander- 
son Garroway  and  his  children,  under  the  deed  of  1825 ;  and 
solely  on  the  ground,  that  this  provision  is  there  declared  to  be 
given  '  instead  and  in  lieu'  of  a  joint  and  contingent  liferent, 
provided  to  him  by  the  former  deed  of  1804 :  and,  that,  as  the 
former  liferent  was  given  only  in  the  event  of  the  husband's 
predecease,  and  could  never  have  been  claimed,  in  the  event 
which  has  actually  happened,  of  his  survivance,  so  this  surroga- 
tum  should  equally  be  held  to  have  lapsed  by  the  same  occur- 
rence.    The  Lord  Ordinary  is  satisfied,  however,  that  there  is 
no  solidity  in  this  view  of  the  matter.     Where  one  provision  is 
declared  to  be  '  instead  or  in  lieu'  of  another,  this  merely  means 
that  the  first  is  withdrawn  when  the  second  is  bestowed :  but 
by  no  means  implies  that  the  second  is  to  be  taken  under  all 
the  same  conditions  as  might  have  been  attached  to  the  first. 
It  is,  in  short,  an  independent  and  separate  grant,  consequent, 
indeed,  on  the  revocation  of  another,  but  affected  only  by  the 
conditions  specially  attached  to  it.     There  is,  accordingly,  nQ 
inconsistency   or  impropriety  in  saying  that  a  certain  fee  is 
given,  '  instead  and  in  lieu'  of  a  contingent  liferent ;  and  in  so 
tu  as  the  children  of  James  Anderson  Garroway  are  concerned, 
this  is  precisely  the  case  which  has  occurred.     The  contingency 
of  the  wife's  survivance  is  no  way  repeated  or  implied:  the 
grant  being  to  take  effect  (like  all  the  legacies  and  annuities 
given  along  with  it)  from  and  after  the  death  of  the  longest 
liver  of  the  spouses,  husband  and  wife,  indifferently : — The  point 
as  to  the  surviving  husband's  power  of  revocation  generally^ 
was  more  confidently  argued :  and  upon  premises  and  assump- 
tions which  were,  for  the  most  part,  unexceptionable.     But 
there  was  a  fiUal  flaw,  as  it  appeared  to  the  Lord  Ordinary,  in 
connecting  them  with  the  conclusion.     By  the  original  deed  of 
1804,  the  wife  had  merely  a  total  liferent,  in  the  event  of  her 
survivance.     In  the  event  of  her  predecease,  the  only  child  had 
one-third  of  the  property,  and  the  other  two-thirds  remained 


with  the  father ;  and  the  Lord  Ordinary  held  it  clear  that  none 
of  those  provisions  could  be  altered,  except  by  the  joint  act  of 
the  spouses.     By  the  second  joint  deed  of  1825,  the  wife's  life^ 
rent  was  left  untouched.     But  the  lands  of  Nerston  were  taken 
out  of  the  property  before  the  daughter's  third  was  again  given 
to  her,  and  both  that  third  and  the  remainder  were  burdened 
with  the  legacies  and  annuities  there  specified,  most  of  which 
were  in  fiivour  of  the  wife's  relations.     If  these  legacies  had  been 
made  burdens  only  on  the  father's  two-thirds,  the  Lord  Ordi- 
nary is  of  opinion,   that  he  might  have  made  this  second  ^eed 
without  the  wife's  concurrence,  because  it  would  not  then  have 
been  an  alteration  of  the  deed  of  1804,  but  only  an  addition  to 
it,  and  affecting  no  other  interest  than  his  own.     But  if  he 
could  have  made  such  a  deed  of  his  own  authority,  it  seems  to 
be  clear  that  he  might  also  have  revoked  it  in  the  same  way, 
and  not  the  less,  although  he  might,  needlessly,  have  taken  the 
name  and  concourse  of  the  wife  in  making  it.     But  unluckily 
the  legacies,   &c.  in  the  deed  of  1825,  are  laid  partly  on  the 
share  of  the  child  of  the  marriage,  and  ^  that  was  a  material 
alteration  of  the  original  deed,  it  necessarily  required  the  wife's 
concourse,  and  made  the  second  deed,  in  so  far,  as  onerous  as 
the  first,  and  therefore  as  little  liable  to  revocation,  except  by 
the  joint  granters.      The  pursuer  argued  indeed,   and  very 
plausibly,  that  as  by  revoking  the  legacies  and  devise  of  Nerston, 
he  would  actually  better  the  condition  of  the  child  of  the  mar- 
riage, both  by  enlarging  her  third  to  its  original  amount,  and 
relieving  it  of  its  proportion  of  those  legacies,  'there  was  no 
interest  in  any  one  representing  the  mother,  or  for  whom  she 
could  be  supposed  to  have  interfered,  to  object  to  such  a  revo- 
cation.    A  Uttle  reflection,  however,  will  show  that  this  is  a 
narrow  and  inaccurate  view  of  the  question.      The  legatees 
under  the  deed  1825,  are  mostly  relatives  of  the  wife ;  at  all 
events,  they  must  be  presumed  to  be  persons  whom  she,  as  well 
as  the  husband,  intended  to  favour,  and  to  a  certain  extent,  to 
favour  more  than  her  own  daughter.     When,  therefore,  she 
chooses  to  take  a  part  of  the  daughter's  provision,  and  to  give  it 
to  those  other  persons,  having  full  power  with  her  husband  so 
to  do,   she  truly  purchases   those  legacies  for  her  favourites, 
by  the  part  thus  sacrificed  of  her  daughter's  provision,  and  again 
makes  a  joint  and  remuneratory  deed  with  her  husband,  as 
truly  onerous,  and,  therefore,  as  irrevocable  as  the  original  deed 
6f  1804.     To  put  this  in  a  dear  light,  it  is  only  necessary  to 
magnUy  the  features.     Suppose  that  by  the  deed  of  1804  (irre- 
vocable, except  by  mutual  consent),  the  whole  property  is  des- 
tined to  the  daughter.     Then  in  1825  the  daughter  disobliges 
the  parents,   or  obtains  an  independent  fortune  :    and  other 
relatives  of  the  wife  especially,  come  into  favour,  and  are  need- 
ful.    Then  a  joint  deed  of  alteration  is  made,  by  which  two- 
thirds  of  the  property  are  taken  from  the  daughter  and  distri- 
buted among  those  other  relatives ;  and  shortly  after  the  wife 
dies.     Could  the  husband  alone  revoke  these  provisions,  even 
for  the  purpose  of  reconveying  the  whole  property  to  his  only 
child  ?     The  Lord  Ordinary  thinks  he  could  not ;  and  he  has 
decided  the  case  upon  that  principle  :  For  he  thinks  it  impossi- 
ble, after  the  case  of  Nicolson,  I6th  December,  1806,  (Morison 
voce  Legacy,  Appendix,  No.  2,)  that  a  single  Judge  (however  in- 
clined) should  take  it  upon  him  to  distinguish  between  the  parts 
of  a  legacy  left  by  joint  testators,  and  to  hold  that  it  might  be 
revoked  by  the  survivor,  in  so  far  as  it  fiills  on  his  own  pro- 
perty, and  yet  be  irrevocable  in  relation  to  the  part  which 
affects  properties  at  the  (Usposal  (or  joint  disposal)  of  the  pre- 
deceaser.     The  point,  however,  in  this  last  view,  is  one  of  con- 
siderable nicety :  and  as  the  case  must  be  considered  as  a  hard 
one  for  the  pursuer  (now  the  father  of  a  second  family)  in  so 
&r  as  the  legacies,  ftc.  fall  upon  his  own  two -thirds  of  the 
original  property,  expenses  have  only  been  given,  subject  to 
modification." 

**  %th  July  1836 Having  heard  parties'  procurators,  finds  it 

necessarily  implied  in  the  interlocutor  of  1st  July  current,  that 
all  the  legacies,  annuities,  and  provisions  in  the  first  deed,  which 
were  dependent  on  the  contingency  of  the  first  wife  surviving 
the  husband,  necessarily  lapsed  by  the  admitted  fact  of  her  hav- 
ing predeceased  him." 

The  pursuer  having  reclaimed,  their  Lordships 
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"  Adhere  to  the  interlocutor  of  the  Lord  Ordinary,  under  this 
declaration,  Uiat  the  deeds,  in  bo  far  as  concerns  other  parties 
than  those  who  have  appeared  as  defenders,  are  not  affected  hy 
this  iudgment :  Find  additional  expenses  due,  suhject  to  modi- 
fication by  the  Lord  Ordinary ;  and  remit  to  his  Lordship  to 
proceed  accordingly." 

Lord  Ordinary,  Jeffrey Act.  Keay,  Marshall ;  William  Muir, 

S.S.C.,  Ageniforpurauer. — Ah.  Russell ;  Maclean  and  Hamil- 
ton, W.8.,  AffeniM fir  defender F.,  Clerk — ["J.D.M-l 


\ 


27 ih  January  1837. 
Second  Division. — (J.D.M.) 

No.  135. — WiliKIS'S    TRU8TEB8, 

JoHiT  and  Duncan  Wileis» 

Elizabsth,  Isabe^o^,  and  Jans        ^Claimants. 

WlLKIEy  •  •  •  3 

Trust-Deed — Clause^Intention — Vesting —Sale — Where  the 
testator^  in  a  general  mortis  causa  tnui'dispoeiiion  and  aeitle* 
ment,  directed  certain  portion*  of  his  property  to  be  sold  imme^ 
diatehf  tfier  his  deaths  and  the  proceeds  to  be  divided  equal^ 
among  all  his- children  then  alive,  but  certain  other  portions  to 
renuun  under  the  managemeni  t^fhis  trustees  fir  fiurteen  gears 
afiar  his  death,  and  then  to  be  sold,  and  the  price  divided 
**  among  all  my  children  then  in  life^  or  their  issue,  per  stirpes, 
equalfy,  share  and  share  alike,  the  share  of  the  predecessors 
without  issue  always  accrescing  to  the  survivors  equally ;  but 
the  shares  filling  to  each  of  my  taid  children,  as  aforesaid, 
shall  not  be  liable  to  be  affected  or  attached  by  their  debts  or 
deeds  while  in  the  hands  of  my  said  trustees,  and  shaU  only  be 

.  liable  to  such  contingencies  o/ier  the  same  is  actualfy  paid  over 
to  diem  and  discharged^* -^-^Held  that  the  share  of  one  if  the 
children,  in  this  latter  part  of  the  estate,  was  not  vested  in  him 
merely  Inf  his  surviving  the  period  of  fourteen  years  from  his 
fathers  death,  2.  Circumstances  in  a  sale  of  the  property 
which  took  place  previously  to  the  death  of  that  child,  held  not 
siuffident  to  make  any  alteration  in  the  ruM  of  vesting. 

The  late  George  Wilkie,  of  Auchlishie,  by  trust- 
disposition  and  settlement,  of  date  19th  May  1818, 
conveyed  his  whole  heritable  and  moveable  property 
to  and  in  favoor  of  the  Rev.  Thomas  Easton,  minister 
of  Kirriemuir,  and  others,  as  trustees,  for  the  uses  and 
purposes  therein  specified.  The  trust-purposes  are  de- 
clared to  be :  First,  That  the  trustees  should  sell  and 
dispose  of  all  his  heritable  property,  excepting  the  lands 
of  Auchlishie,  Hillends,  and  Redhall,  specially  conveyed 
by  the  deed,  and  that  they  should  sell  and  dispose  of  his 
moveable  property ;  and  after  payment  of  his  debts,  #<*- 
condf  they  should  divide  the  free  residue  among  all  his 
children  then  in  life,  share  and  share  alike,  under  certain 
instructions  in  regard  to  the  shares  of  those  of  his  sons 
who  might  at  the  time  be  minors :  Third,  That  in  the 
event  of  the  truster  not  having  let  the  lands  of  Auch- 
lishie before  his  death,  the  trustees  should,  as  soon 
after  his  decease  as  possible,  bring  the  said  lands  under 
the  system  of  management  specified  in  the  deed ;  and 
in  regard  to  these  lands,  it  was  farther  directed  and 
appointed, 

"  that  my  said  trustees,  as  aforesaid,  shall  retain  in  their  ma- 
nagement, in  the  manner  ahove  set  forth,  my  said  fiirm  and 
lands  of  Auchlishie  for  the  fiiU  period  of  fourteen  years  and 
crops  after  jny  decease,  and  appoint,  that  if,  in  the  meantime, 
the  lease  of  Hillends  and  Redhall  shall  Mi  by  the  death  of  the 
liferent  tenant,  my  trustees  shall  again  let  the  same  to  a  sub- 
stantial tenant  or  tenants ;  but  only  for  such  an  endurance  as 
may  expire  with  the  termination  of  the  said  fourteen  years 
above  mentUmcd.*' 


Faurihf  That  the  trustees  should  make  payment  to  the 
truster's  widow  of  a  q>ecified  annuity,  out  of  the  rents 
and  profits  of  the  lands,  the  residue  being  directed  to 
auffer  an  annual  divisicm  afr  the  terms  of  Martinmas, 
among  all  his  children  alive  at  each  of  these  terms. 
Fifth,  That  the  trustees  should  sell  the  lands  .at  the 
expiry  of  the  fourteen  years  and  cropa  after  his  decease, 
but  not  till  then,  either  in  whole  or  in  lots,  and  that  by 
public  roup,  to  the  highest  bidder,  after  two  months' 
previous  notice  by  advertisements :  And,  sixih^  That 
the  residue  of  the  estate  should  be  disposed  of  in  terms 
of  the  following  instructions : 

"  I  appcnnt  my  said  trustees,  as  soon  after  die  sale  of  said 
lands  as  possible,  to  divide  the  f^ee  surplus  and  residue  thereof 
among  aU  my  children  then  in  life,  or  their  issue,  per  stirpes^ 
equally,  share  and  share  alike,  the  share  of  the  predecessors 
without  issue  alwi^s  accrescing  to  the  survivors  equally ;  but 
the  shares  fulling  to  each  of  my  said  children,  as  aforesaid,  shall 
not  be  liable  to  be  affected  or  attached  by  their  debts  or  deeds, 
while  in  the  hands  of  my  said  trustees,  and  shall  only  be  liable 
to  such  contingencies  aifter  the  same  is  actually  paid  over  to 
them  and  discharged;" 

The  trust-disposition  and  settlement  provided,  that 
any  sums  paid  by  the  truster  to  his  sons  during  his  life- 
time, should,  in  certun  events,  ^*  be  imputable  pro  tanto 
towards  their  proper  shares  of  said  surplus  and  residue 
of  my  said  divisible  property,  either  heritable  or  move- 
able."    The  deed  also  bears  the  following  declaration : 

*'  I  declare  that  my  reason  for  postponing  the  sale  of  my  lands 
of  Auchlishie  and  others  to  so  remote  a  periodt  is  to  give  any 
of  my  children  who  may  have  been  prudent  and  fortunate  in  the 
world  an  opportunity  of  purchasing  the  same." 

The  truster  died  on  5th  January  1820,  leaving  three 
daughters  and  five  sons.  Two  of  the  sons  died  before 
the  expiry  of  the  fourteen  years,  namely,  Edward  in 
June  1832,  and  Alexander  in  December  1833,  both 
without  issue.  Another  son,  James,  died  after  the  ex- 
piry of  the  said  period,  namely,  on  19th  August  1834, 
also  without  issue ;  and  the  remaining  members  of  the 
family  were :  John  and  Duncan  Wilkie,  and  their  three 
sisters,  Elizabeth,  Isabella,  and  Jane  Wilkie. 

On  the  expiry  of  the  fourteen  years  from  the  death 
of  the  truster,  the  trustees  exposed  the  lands  to  public 
sale  repeatedly  without  effect,  no  offerer  having  ap- 
peared ;  and  thereafter,  with  consent  of  all  the  psoties 
interested,  they  endeavoured  to  effect  a  private  sale  of 
the  lands.  They  were  advertised  for  this  purpose, 
when  an  offer  for  them  was  made  by  a  Mr  Henderson ; 
but  before  any  bargain  was  concluded  with  him,  the 
three  daughters,  by  a  minute  of  sale,  dated  7th  August 
1834,  became  the  purchasers  of  the  lands  on  the  terms 
arranged  with  Mr  Henderson,^-*it  being  stipulated  in 
regard  to  the  payment  of  the  price,  that  they  should 
pay  to  the  trustees 

"  the  sum  of  £6967.  10s.  Sterling,  as  the  stipulated  price  of 
the  said  lands  and  others  above  described,  effeiring  to  the  in- 
terests of  the  said  James,  John,  and  Duncan  Wilkie*'  (the  pur- 
chasers being  the  remaining  members  of  the  fiunily,  and  bavins 
the  right  in  their  own  persons  to  the  one-half  of  the  said  landsj 
<«  and  that  at  the  term  of  Martinmas  next  1834," 

which  was  declared  to  be  the  term  of  entry  of  the  pur- 
chasers to  the  lands.  Twelve  days  after  this  transac- 
tion was  completed,  namely,  on  19th  August,  the 
claimants'  brother  James  died.  By  a  deed  of  assigna- 
tion infer  vivas,  executed  by  him  on  94th  April  1832, 
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he  had  assigned  and  disponed,  to  and  in  ikvour  of 
his  sisters,  and  the  survivors  or  survivor  of  them, 
the  whole  interest,  whether  present  or  contingent,  pro-* 
vided  to  him  under  his  father's  trust-deed.  Farther, 
the  Misses  Williie  and  James  Wilkie,  by  a  general 
disposition  and  deed  of  settlement,  mutually  executed^ 
between  them,  of  date  Ist  July  1834,  severally  assign-' 
ed  and  dispoaedy  to  and  in  fbvonr  of  themselves,  and 
the  survivors  or  rarvivor  of  them,  all  estate,  heritable 
and  moveable,  then  belonging,  or  which  should  belong 
to  them  respectively  at  their  respective  deaths,  "  and 
without  prejudice  to  the  said  generality,  all  interest  or 
right  of  succession  which  we  have  in  the  means  and 
estate  of  our  said  deceased  father,"  &c. 

A  suspension  of  a  charge  for  the  price  of  the  lands 
haviog  been  subsequently  brought  by  the  Misses  Wilkie, 
on  the  ground  of  James'  share  of  the  price  having 
fallen  to  them  as  his  representatives,  the  present  action 
of  niultiplepoinding  was  brought  by  the  tf&stees,  in 
which  claims  were  lodged  for  John  and  Duncan  Wilkie^ 
and  for  the  Misses  Wilkie. 

By  an  agreement  entered  into  among  these  parties, 
at  the  time  when  the  price  of  the  lands  was  accounted  for 
to  the  trustees,  for  behoof  of  John  and  Duncan,  as  their 
shares  of  it,  it  was,  titter  uUa,  agreed,  without  preju- 
dice to  the  pleas  of  parties,  that  the  three  ladies  should 
grant  a  promissory-note  for  £929,  bearing  interest  at 
three  and  a  half  per  cent,  from  Martinmas  1834,  being 
the  two-fifths  of  the  share  falling  to  James,  had  he 
been  alive,  to  which  these  claimants,  in  their  view  of  the 
rights  of  parties,  were  entitled,  and  it  was  arranged  that 
the  right  to  the  sum  contained  in  the  promissory-note 
should  be  disposed  of  in  the  present  proceedings ;  and 
this  question,  with  a  claim  for  the  difference  of  interest 
on  tlieir  own  shares  of  the  price,  were  the  principal 
matters  now  at  issue  in  this  competition.  In  fulfilment 
of  this  agreement,  a  promissory-note  was  granted  by 
Misses  Wilkie,  dated  6th  April  1835,  for  £942.  1.  10. 

Claim  for  John  and  Duncan  Wilkie. 

John  and  Duncan  claimed,  firsts  For  the  amount  of 
the  promissory-note  for  £942.  1.  10.,  with  interest  at 
three  and  a  half  per  cent,  from  its  date ;  or  at  all  events, 
for  an  equal  proportion  with  each  of  their  sisters,  or 
for  two-fifths  of  the  price  of  the  lands  sold  by  the  trus- 
tees. Second^  For  the  difference  between  bank  inter- 
est and  legal  interest  from  Martinmas  1834  to  lith 
April  1S35,  on  the  amount  of  their  own  shares,  or 
£4645.  And,  ihirdj  For  their  equal  share  with  each 
of  their  three  sisters,  or  two-fifths  of  whatever  balance 
of  the  trust-funds  might  appear  to  be  in  the  hands  of 
the  trastees.  And  they  pleaded — 1.  No  share  of,  or 
interest  in  the  price  of  the  lands  of  Audilishie  and 
others,  vested  in  James  Wilkie  prior  to  his  decease, 
under  the  deed  of  settlement,  but  that  part  of  the  trust- 
funds  became  divisible  equally  amongst  the  survivors 
of  the  sons  and  daughters,  share  and  share  alike ;  and 
the  claimants  are  eirtitled  to  be  preferred  in  this  re- 
spect, in  terms  of  their  claim.  2.  At  all  events,  hav- 
ing r^ard  to  the  terms  of  the  trust-deed,  «Eid  to  the 
circiosstanoes  In  which  the  trust  stood  at  the  time,  no 
part  of  the  said  sum;  as  the  share  of  James,  was  car- 
ried to  hh  msters  by  the  d^eds  founded  on  by  them, 
but  the  same  Mi  equally  to  the  sixrviving  brothers  and 


sisters.  3.  The  claimants  are  entitled  to  the  difference 
of  interest  claimed,  in  respect  that  their  shares  of  the 
price  ought  to  have  been  paid  over  or  accounted  for 
to  the  trustees  at  the  term  of  Martinmas  1834,  and  pay- 
ment having  been  delayed  till  afler  that  period,  legal 
interest  is  exigible.  4.  The  claimants  are  severally 
entitled  to  an  equal  share  with  each  of  their  sisters,  ai 
whatever  balance  of  trust-funds  shall  appear  to  be  still 
undivided.  5.  Even  if  the  pleas  ^r*<  and  second  were 
ill  founded,  still  the  share  of  the  trust-estate  in  medio 
falling  to  James,  being  heritage  in  its  nature,  was  not 
carried  to  his  sisters  by  the  deeds  founded  on,  but  be- 
longs to  the  claimant  John  Wilkie,  as  the  deceased's 
heir-at-law. 

T%e  Misses  Wilkie  claimedy 

L  The  jNTomissory-note  for  £942.  1.  10^  with  a^ 
interest  accruing  thereon.  2.  Four  just  and  equal  sixth 
shares  of  the  whole  residue  of  their  father's  succession, 
over  and  above  the  lands  which  had  been  purchased 
by  them,  and  the  sum  of  £1393.  lOs.  retained  by  them 
as  effeiring  to  three-fifths  of  their  brother  James'  in- 
terest in  the  lands,  under  deduction  of  the  sums  al- 
ready paid  them  to  aocoont.  And  they  pleaded — 1. 
Each  of  the  claimants  is,  in  her  own  right,  entitled, 
under  the  settlement  of  the  deceased,  to  one  just  and 
equal  sixth  share  of  the  entire  succession.  2.  The 
claimants'  deceased  hrother  Jame;s  was  entitled  to  aur 
other  just  and  equal  sixth  share  of  the  said  succession, 
and  the  daimants  are  now  entitled  to  the  same  in  his 
.  right.  3.  So  far  as  regards  the  lands  purchased  by  the 
claimants,  there  is  no  dispute  between  the  parties,  ex- 
cept to  the  extent  of  their  brother  James'  interest, — 
in  reference  to  which  the  claimants  plead,  (1.)  Iliat 
inasmuch  as  it  was  a  vested  interest,  the  claimants  are 
entitled  to  take  the  whole,  under  the  deeds  executed 
in  their  favour,  and  cannot,  as  maintiuned  by  their 
surviving  brothers,  be  restricted  to  ^bree  pro  indiviso 
fifth  parts,  which  would  only  have  been  the  case  had 
James'  right  never  vested.  (2.)  That  the  promissory- 
note  for  £942.  1.  10.,  being  the  agreed  on  value  and 
amount  of  the  disputed  two -fifth  shares  of  James'  in- 
terest, including  interest  from  Martinmas  last  till  its 
date,  therefore  belongs  to  the  claimants.  4.  In  so  far 
as  regards  the  whole  remainder  and  residue  of  the  sue* 
cession,  the  claimants  are  in  like  manner  entitled,  in 
their  own  and  James'  right,  to  their  full  measure  of 
four-sixth  shares,  subject  only  to  deduction  of  the  sums 
already  paid  them  to  account. 

The  Lord  Ordinary  having  advised  the  claims,  with 
cases,  pronounced  the  following  interlocutor,  2 1st  June 
1836: 

"  Finds  that  upon  a  just  constnicdon  of  the  trust-deed  of 
George  Wilkie,  deceased,  send  also  of  the  transaction  entered 
into  among  his  trustees  and  surviving  diildren,  on  the  7th  of 
August  1834,  no  share  of  the  price  or  value  of  the  lands  of 
Auchlishie  can  be  held  to  have  vested  in  James  Wilkie  at  the 
time  of  his  death  on  the  19th  (^  the  said  month  of  August,  and 
that  the  share  of  the  said  price  which  might  have  vested  in  him, 
if  he  had  survived  the  ensuing  term  of  filartinmas  in  that  year, 
accresced,  in  terms  of  the  oi^nal  trust-deed,  to  th€  five  chil- 
dren  of  the  said  George  Willae  who  survived  the  said  term  of 
Martinmas,  equally  among  them, — and  to  this  extent  sustains 
the  claim  of  the  claimants,  John  and  Duncan  Wnide,  and  rejects 
(or  restricts)  that  of  the  other  claimants,  Elizabeth,  Isabella, 
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and  Jane  Wilkie  :  Finds  the  said  claimants,  John  and  Duncan 
Wilkie,  entitled  to  interest  at  the  rate  of  five  per  cent,  on  the 
sum  of  £4645  of  the  said  price,  from  the  said  term  of  Martin- 
mas 1834,  till  the  same  was  paid  (or  accounted  for)  in  April 
1635;  and  of  consent,  Finds  them  entitled  to  interest  at  the 
rate  of  3^  per  cent,  only  on  their  proportion  of  the  balance  of 
the  said  price,  from  the  said  term  of  Martinmas  1834,  till  paid; 
and  before  further  answer,  appoints  the  cause  to  be  enrolled, 
that  it  may  be  explained  what  special  decree  of  ranking  and  pre- 
ference will  be  required  finally  to  dispose  of  the  cause,  in  con- 
formity with  these  findings. 

"  Note. — Looking  only  to  the  father's  trust-deed,  there 
scarcely  seems  to  be  room  for  a  question, — the  clause  providing 
that  none  of  the  shares  shall  be  affected  by  the  debts  or  deeds 
of  the  children,  till  actually  paid  over  by  the  trustees  (by  which 
the  Lord  Ordinary  understands,  till  they  might  and  ought  to 
have  been  paid  over),  appearing  to  have  been  introduced  ex- 
pressly to  exclude  the  present  claim  of  the  sisters.  Their  only 
maintainable  argument  is,  on  the  effect  of  the  transaction  of 
7th  August,  which  may  be  contended  to  have  recognised  a  de 
preaetUi  right  in  them  as  purchasers,  and  to  afford  a  plausible 
ground  for  holding  that  if  any  of  them  had  died  after  that  date, 
and  before  Martinmas,  that  right  would  not  have  accresced  to  the 
survivors,  but  might  have  transmitted  to  assignees  or  adjudgers. 
On  consideration,  however,  the  Lord  Ordinary  is  satisfied  that 
there  is  no  solidity  in  this  view,  and  that  it  was  not  the  inten- 
tion of  any  of  the  parties  to  vary  or  renounce  any  of  the  provi- 
■sions  of  the  trust>deed,  as  to  the  vesting  or  succession  of  the 
shares  of  the  children.  As  the  price,  indeed,  is,  by  that  very 
transaction,  made  payable,  not  to  the  brothers  individually,  but 
to  the  original  trustees,  it  seems  altogether  impossible  to  hold 
that  they  were  not  still  to  dispose  of  it  according  to  the  express 
directions  of  the  truster.  To  obviate  this  conclusive  view,  it 
•was  suggested  that  it  might  be  held  that  a  new  trust  was  sub- 
stantially created  by  the  implication  of  that  transaction  of  Au- 
gust ;  but  this  seems  quite  inadmissible  and  extravagant." 

The  Misses  Wilkie  reclaimed.     On  advising. 

Lord  Medwyn. — I  am  quite  satisfied  with  the  Lord  Ordi- 
nary's iirterlocutor.  On  the  question  of  intention,  I  have  no 
difficulty  in  holding  that  the  trust-deed  makes  one  part  of  the 
funds  divisible  at  one  time,  and  another  at  another.  The  trus- 
ter wished  a  certain  portion  of  his  property  to  be  retained  in 
his  family,  and  not  to  be  disposed  of  till  the  expiry  of  fourteen 
years.  The  other  portion  was  in  a  different  situation.  The 
consequence  of  the  death  of  James  Wilkie,  twelve  days  subse- 
quent to  the  minute  of  sale,  on  the  7th  of  August  1834,  was 
provided  for,  by  the  clause  in  the  trust 'deed  declaring,  that  the 
shares  of  the  children  should  not  be  affected  by  their  debts  or 
deeds  while  in  the  hands  of  the  trustees.  The  trustees  could 
not  have  paid  James'  share  prior  to  his  death. 

Lord  Justice- Clerk. — On  the  question  of  intention,  I  cannot 
see  any  grounds  for  differing  in  opinioq  from  the  Lord  Ordi- 
nary. The  propositions  in  the  trust-deed,  as  to  the  disposal  of 
the  two  portions  of  the  succession,  are  quite  clear.  There  were 
two  different  intentions  of  disposal  in  the  mind  of  the  truster. 
As  to  the  most  valuable  part  of  his  heritage,  his  object  was  to 
preserve  that  in  his  fisunily ;  and  the  lands  were  to  be  let  so  as 
to  be  available  at  the  end  of  the  period  of  fourteen  years, — the 
shares  of  the  children  not  to  be  affected  by  their  deeds  while 
in  the  hands  of  the  trustees.  Here  is  a  purpose  quite  different 
from  that  as  to  the  other  portion  of  his  estate.  He  evidently 
wanted  this  estate  to  be  retained  in  the  hands  of  his  trustees, 
to  see  if  any  of  his  sons  might  acquire  funds  to  enable  them  to 
become  the  purchasers  at  the  end  of  the  fourteen  years  ;  in  the 
meantime  protecting  it  from  the  effects  of  their  acts  and  deeds, 
which  might  send  their  shares  into  the  hands  of  their  creditors. 
The  case  of  Thorburn's  Trustees  is  a  direct  authority  for  the 
decision  of  this. 

Their   Lordships  (Lord   Meadowbank  dissenting) 
adhered  to  the  Lord  (Ordinary's  interlocutor. 

Authorities  dted  by  John  and  Duncan  Wilkie.~Elwin  ». 
Elwin ;  8  Ves.  547 ;  1  Kopcr,  p.  485.     Thorburn's  Trustees 


v.  Thorburn's  Trustees,  16th  Feb.  1836 ;  Jurist,  VoL  VIIL  p. 
239. 

Authorities  cited  by  Misses  Wilkie. — Ersk.  B.  II.  t.  3,  §  17. 
Stevenson,  &c:  v.  M'Intyre,  30th  June  1826.  Lady  Bruce 
and  Others  r.  Moir  and  Others,  28th  June  1833 ;  S.  and  D. 
XI.  p.  799;  Jurist,  Vol.  V.  p.  482.  Morrison  p.  Biiller,  9th 
Feb.  1827 ;  5  S.  and  D.  p.  322. 

Lord  Ordinary,  Jeffrey. — For  J.  and  D.  WUkie,  Keay, 
Cowan;  Mackintosh  and  Ducat,  W.S.,  Agents* — For  Misses 
Wilkie,  Rutherfurd,  Ivory,  Russell;  Madachlui  and  Ivory, 
W.S.,  Agents Mr  Thomson,  Clerk [J.D.M.] 


28eA  January  1837. 
FiKST  Division (G.D.F.) 

No.  136. — Robert  Kebb  ancf  James  Kerb,  Suspen' 
dersj  V.  Robebt  Jamieson  and  Messes  Fe&bee 
and  Jamieson,  Respondents, 

Trust — Creditors — Jus  Quiesitum — Trustee — A  party  having 
conveyed  his  property  to  trustees  for  payment  of  debts,  and  the 
trustee  was  infeft,  but  there  was  no  accession  of  creditors ; 
and  the  truster  subsequently  entered  into  missives  of  sale,  to 
convey,  on  payment  of  a  price,  a  portion  of  his  property  to 
third  parties,  before  the  trustee  reconveyed,  and  the  purposes 
of  the  trust  were  effected — (1.)  Interdict  refused  against  the 
trustee,  who  threatened  a  sale  of  the  same  portion  of  the  pro- 
perty. (2.)  Bill  passed  quoad  certain  contested  averments, 
that  the  trustee  had  agreed  to  denude  on  certain  conditions^ 

Stated  obiter  by  the  Court,  that  after  a  trustee  is  infeft  in  a 
trust-deed  for  payment  of  debt,  though  the  creditors  may  not 
have  acceded,  yet  they  have  a  jus  qusesitum  against  the  trustee 
to  execute  the  trust. 

In  February  1835,  Alexander  Colvill  of  Mawmill, 
on  the  narrative  of  having  incurred  an  obligation  to 
the  Western  Bank  of  Scotland,  along  with  some  others, 
for  the  fidelity  of  their  bank  agent  in  Kinross,  and 
thereupon,  in  security,  conveyed  his  lands  by  disposi- 
tion to  the  Bank,  qualified  by  a  back -security  from  the 
Bank,  afler  their  recovery  of  payment  from  his  pro- 
perty, and  on  the  narrative,  further,  of  debts  heritably 
secured,  and  of  personal  obligations,  conveyed  his 
lands,  situated  in  the  counties  of  Fife,  Kinross  and 
Perth,  in  favour  of  Robert  Jamieson,  W.S^  whom  fail- 
ing, to  Alexander  Jamieson,  whom  failing,  to  Thomas 
B.  Ferric,  W.S.,  for  the  purposes,  (1.)  o^  payment  of 
heritable  debts  preferably  secured ;  to  ascertain  the 
debt  due  to  the  Western  Bank ;  to  settle  therefor,  and 
to  prevent  the  Bank  selling  or  borrowing  money  on  the 
property ;  and  to  reduce  or  set  aside,  if  necessary,  the 
obligation  to  the  Bank :  (2.)  To  be  in  security  to  the 
trustee  of  his  repayment  of  advances  and  relief  of 
obligations:  (30  For  payment  of  other  debts:  (4.) 
For  an  alimentary  allowance  to  the  truster ;  and  (5.) 
That  the  trustee  should  account  for  the  reversion  when 
the  purposes  were  effectuated.  The  deed  contained  a 
power  to  borrow  money  on  the  security  of  the  lands, 
and  a  power  to  sell  and  dispose  of  the  same.  Iniefl- 
ment  was  passed  on  the  trust-deed  in  Jamieson's  favour 
in  February  1836. 

It  was  .stated  by  the  suspenders,  that  arrangements 
were  subsequently  made  by  Colvill  for  paying  off  the 
trustee,  and  putting  an  end  to  the  trust ;  and  in  pur- 
su.ance  of  that  intention,  and  as  he  could  not  arrange 
extnyudiclally  with  Jamieson,  he  presented  a  bill  of 
suspension  to  prevent  the  execution  of  the  trust,  and 
raised  a  declarator  of  denuding,  offering  the  trustee 
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payment  of  advances  and  relief  of  obligations.  The 
trustee,  it  was  stated,  was  willing  to  denude  on  ac- 
tual payment,  or  consignation  of  a  sum  to  cover  ad- 
vances, and  on  getting  relief  of  obligations, — all  which 
seemed  to  amount  at  most  to  £10,000.  In  order  to 
provide  for  this,  Colvill  entered  into  missives  of  sale 
of  his  property  of  Middlebank  to  the  suspenders,  who 
at  the  time  held  the  same  in  lease,  and  a  bargain  was, 
in  December  1836,  concluded  for  the  property,  at  the 
price  of  £10,000,  being  more  than  sufRcient  to  pay  the 
trustee.  It  was  stated  by  the-  suspenders,  at  a  settling 
between  the  trustee  and  Colvill,  that  the  trustee  had 
agreed  to  hold  the  sum  of  £3282  to  be  the  amount  of 
cash  due,  which  was  to  be  provided  for  by  Colvill,  who 
likewise  was  to  relieve  the  trustee  of  all  obligations, 
the  trustee  farther  agreeing  to  denude  on  being  paid 
and  relieved.  The  above  actions  were  in  consequence 
withdrawn,  and  a  sum  of  £4100  was  remitted  by  the 
suspenders  to  Messrs  Ramsays,  Bonar  and  Company, 
to  answer  the  claims  of  the  trustee  (in  December  1835), 
and  was  placed  to  the  credit  of  Messrs  Jamieson  and 
Colvill,  subject  to  the  order  of  Court.  The  consig- 
nation in  bank  was  made  in  virtue  of  a  stipulation 
solicited  by  Colvill,  and  the  terms  approved  of  by 
Jamieson.  No  disposition  of  the  lands  was  however 
granted  by  Colvill  to  the  suspenders,  and  in  October 
1 836,  the  trustee  advertised  the  lands  for  sale.  Against 
this  procedure  the  present  bill  of  suspension  was  pre- 
sented, but  the  parties  were  at  variance  with  regard  to 
the  preceding  statement, — ^the  respondent  giving  a  dif- 
ferent version  of  the  circumstances.  The  Lord  Ordi- 
nary, Mackenzie,  refused  the  bill,  with  expenses,  adding 
the  following  note : 

'*  The  Lord  Ordinary  can  see  no  ground  on  which  the  trus- 
tee can  be  interdicted  from  using  his  power  of  sale  on  the  ap- 
plication of  the  coinplainers.  If  they  had  stated  facts,  showing 
that  they  had  made  the  trustee  in  any  way  a  party  to  the  bar- 
gain of  sale  alleged  to  have  taken  place  between  them  and  the 
truster,  the  case  would  have  been  very  different ;  but  nothing 
of  that  kind  is  stated,  and  the  case  seems  just  to  come  to  the 
general  case  of  an  alleged  sale  of  a  trust-estate  by  the  truster, 
without  the  consent  of  the  trustee,  who  stands  infeft  with 
powers  of  sale  in  him.  The  Lord  Ordinary  cannot  see  on  what 
grounds  an  alleged  purchaser  in  such  a  sale  can  interdict  a  trus- 
tee, or  how  the  matter  could  be  extricated  if  such  an  interdict 
were  gnioted.'* 

A  second  bill  was  presented,  in  which  it  was  main- 
tained, that  the  transaction  was  entered  into  with 
Colvill,  and  was  sanctioned  by  the  respondents,  who, 
in  fact,  were  parties  to  the  arrangement,  in  virtue  of 
which  the  sale  was  made  to  the  suspenders,  And pleadeti, 
that  as  the  trust  was  intended  to  come  to  an  end,  on 
the  trustee  being  paid  for  advances,  and  relieved  of  ob- 
ligations ;  and  as  the  arrangement  was  entered  into  for 
that  purpose,  which  it  would  effect,  they  prayed  for 
suspension  and  interdict  of  the  threatened  sale  by  the 
trustee.  The  Lord  Ordinary  officiating  on  the  bills, 
on  1st  November  1836,  **  sisted  execution,  and  to  be 
intimated."     Thereafter,  on  22d  December, 

'*  The  Lord  Ordinary  having  considered  the  bill,  answers 
and  productions — Passes  the  bill,  and  condnues  the  interdict. 

**  Note. — There  are  matters  involved  in  the  case  which  can- 
not possibly  be  duly  investigated  or  discussed  in  the  Bill- Cham- 
ber, and  caution  is  found  both  for  expenses  and  for  damages." 

The  respondents  reclaimed    At  advising, 


Lord  Gillies, — Jamieson,  so  fiir  as  I  see,  was  no  party  to  the 
sale  to  the  suspenders. 

Rutkerfvrd, — We  are  at  direct  issue  with  regard  to  the  na- 
ture of  the  &cts  here.  We  say  that  he  was ;  and  if  the  bill 
be  passed,  and  interdict  continued,  we  are  in  a  state  to  prove 
the  averment. 

Lord  Balgray, — I  cannot  take  that  statement  off  the  hands 
of  the  respondents,  after  reading  the  terms  of  the  trust-deed, 
on  which  infeftment  passed.  It  is  not  a  mere  security,  for  it 
contains  a  power  of  sale  ;  and  it  was  entered  into  for  payment 
and  security  of  creditors.  Now,  I  think  it  was  imperative  on 
the  trustee  to  execute  the  deed  ;  and  I  presume  it  is  fixed  law, 
that  the  trustee  has  not  authority  to  sell  in  the  face  of  such  a 
deed.  I  would,  however,  be  willing  to  continue  the  interdict, 
and  pass  the  bill,  to  see  into  these  matters,  if  caution  be  given 
for  ample  payment  and  relief  of  the  trustee. 

Lard  President. — Did  the  creditors  ever  appear  ? 

Rutherfurd. — No ;  they  never  acceded ;  and  if  Jamieson  bo 
amply  secured,  he  is  bound,  in  terms  of  the  deed,  to  reconvey. 
Such  is  the  nature  of  the  deed,  and  we  are  entitled  to  be  al- 
lowed to  prove  the  contested  feicts.  They  are  essential  to  the 
case. 

Lord  Balgray On  infeftment,  the  trustee  is  bound  to  hold 

for  satisfaction  of  creditors.  This  was  settled  in  the  case  of 
Colonel  Gordon  of  Cluny  v.  Clason.  We,  no  doubt,  continued 
the  interdict  there,  but  then  Colonel  Gordon  gave  ample  security, 
by  putting  into  process  a  bank  note  for  £80,000,  which  was 
sufficient  security  to  the  trustee  for  advances  and  relief  of  all 
obligations. 

Lord  GiUies. — I  agree  with  Lord  Mackenzie's  note  in  the 
Bill- Chamber.  The  suspenders  appear  to  have  known  of  the 
trust  to  Jamieson,  for  they  took  the  lease  of  the  lands  from 
him.  Now,  it  appears  to  me  they  were  in  mala  fide  to  enter 
into  missives  of  sale  with  Colvill.  I  cannot  agree  with  the  ar* 
gument,  that  Jamieson  is  bound  to  reconvey,  on  being  secured. 
He,  too,  would  have  acted  in  mala  fide  if  he  did  so ;  because, 
after  the  trust-deed  was  executed,  and  infeftment  passed,  I  con- 
sider the  creditors  had  a  jus  quasitum  to  see  the  trust  carried 
through.  But,  on  the  other  hand,  this  call  to  denude  is  made, 
not  by  Colvill  the  truster,  but  by  the  suspenders,  who  appear 
to  have  acknowledged  his  trustee.  In  this  view,  I  would  pass 
the  bill,  but  would  certainly  refuse  the  interdict. 

Lord  President (  quite  agree  with  that  opinion. 

Lord  Mackenzie, — I  have  seen  no  reason  to  change  my  mind. 
I  do  think  it  is  by  no  means  inexpedient  to  discountenance  such 
attempts  at  sale  with  a  party,  under  a  subsisting  trust,  in  such 
circumstances. 

The  Court 

"  Recal  the  interlocutor  reclaimed  against,  eo  far  as  it  continues 
the  interdict,  and  remit  to  the  Lord  Ordinary  to  recal  the  in- 
terdict accordingly:  Quoad  ultra,  adhere  to  the  interlocutor 
reclaimed  against,  and  refuse  both  reclaiming  notes." 

Lord  Ordinary,  Cockburn. — Act  Rutherfurd,  Penney ;  Geo. 
Lyon,  W.S.,  Agent. — Alt.  Dean  of  Faculty  (Hope),  Buchanan; 
Ferrie  and  Jamieson,  W.S.,  Agents. — D.,  C/Iei'A.— [G.D.F.] 


2%th  January  1837. 
FiBST  Division (G.D.F.) 

No.    137. — James    Nisbet,    Petitioner^   v,    James 
M'CiiEJLLAND,  Dickson* s  Trustecy  Respondent. 

Bankrupt — Bankrupt  Statute,  §  32 — Trustee—Examination  of 
party  connected  with  bankrupt's  business — Petition  and  Com- 
phiint_Process— ^eM,  (1.)  TTiat  under  the  Z2d  section  of 
the  Bankrupt  Statute,  which  enacts  that  a  party  who  is  eon- 
nected  with  the  hankrupt*s  business  may  be  examined  by  tht 
trustee,  with  a  view  to  obtain  a  discovery  of  the  bankrupts 
estate  and  effects,  it  is  incompetent  to  examine  a  party  for  that 
purpose,  on  suspicion  of  being  connected  with  the  bankrupl^s 
business,  or  having  obtained  a  prtfereneefrom  him.  (2.)  The 
competency  of  a  petition  and  complaint,  proceeding  on  the  oom- 

.    moil  law  and  Bankrupt  Statute,  presented  againU  an  exami' 
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nation  attempted  to  be  carried  through  on  mere  suspiciony  under 
the  Z2d  section  of  (he  Bankrupt  Statute,  tustained,  and  in^ 
terdiet  granted  against  the  examination  proceeding. 

James  Diclcson,  who  carried  on  business  as  a  brewer 
and  distiller  at  Glasgow  and  Helensburgh,  was  seques- 
U«ted  in  terms  of  the  Bankrupt  Statute,  in  June  1836, 
and  the  respondent  was  tliereailer  appointed  trustee. 
The  Bankrupt  Statute  contains  the  following  clause, 
(§32): 

"  That  within  eight  days  after  the  appointment  of  the  tnii- 
tee  is  confirmed  hy  the  Court  of  Session,  he  shall  apply  to  the 
Sheriff  of  the  county  vHiere  the  debtor  resides,  or  where  his 
business  is  earned  on,  who  is  hereby  authorised  and  required 
to  name  one  day,  not  being  less  than  fourteen  days,  nor  more 
than  three  weeks  from  the  date  of  the  application ;  and  another 
day,  being  not  less  than  fourteen  days,  nor  more  than  three 
weeks  after  the  first  day  so  named,  for  the  public  examination 
of  the  bankrupt  upon  the  state  of  his  affiiirs,  and  all  drcum- 
■tanoes  relative  thereto,  in  the  Sheriff  Court-house  of  the  dis- 
trict, or  such  other  place  as  the  Sheriff  shall  think  proper  to 
appoint,  a  fee  of  one  gainea  ^ach  sitting  being  allowed  to  the 
8heriff-4epute  or  subsdtute  who  offidatea ;  and  the  trustee  may 
also,  if  he  thinks  it  necessary  for  the  purpose  of  obtaining  a  fuU 
discovery  of  the  bankrupt's  estate  and  effects,  insist  for  examt- 
nation  of  his  wife  and  others  of  his  fiunily,  or  connected  with 
htt  business,  upon  all  proper  inlerrogatories ;  which  examina- 
tions are  to  be  taken  upon  oath,  if  required,  before  the  Sheriffv 
at  one  or  other  of  the  said  diets,  or  upon  any  intcnnediate  day." 

In  terms  of  that  section,  the  trustee  had  the  bank- 
rupt examined,  and  further,  he  proposed  to  examine  the 
petitioner,  on  the  allegation  that  he  was  connected 
with  the  bankrupt's  business.  He  accordingly  pre* 
sented,  in  the  month  of  August,  an  application  to  the 
Sheriff  of  Lanark,  on  which  warrant  was  granted  to 
that  effbct.  The  application  did  not  allege  that  the 
petitioner  was  connected  by  relationship  with  the 
bankrupt,  or  that  he  was  in  his  employment.  The 
Sheriff,  afler  olgections  to  this  procedure  were  lodged 
by  the  petitioner,  and  answers  thereto  by  the  respon- 
dent, before  answer,  appointed  the  petitioner  *<to 
answer  all  pertinent  interrogatories  in  initialihusy  tend- 
ing to  show  his  connection  with  the  bankrupt's  affairs, 
and  his  liability  to  undergo  an  examination  under  the 
Statute." 

In  the  examination  which  ensued,  the  respondent  ap- 
peared desirous  to  trace  a  supposed  connection  be- 
tween the  bankrupt  and  the  petitioner  in  business,  by 
queries  which  were  sustained  by  the  Sheriff,  as  to  com- 
munings between  the  petitioner  and  bankrupt  in  rela- 
tioB  to  his  being  taken  into  business,  and  by  drawing 
inferences  from  the  fact  of  the  petitioner  having  had 
money  and  bill  transactions  with  the  bankrupt,  tiiat 
they  were  connected  together  in  business.  It  farther 
appeared  that  the  trustee  was  desirous  to  get  the  peti- 
tioner to  answer  interrogatories,  tending  to  show  that 
he  had  in  his  possession  some  part  of  the  bankrupt's 
prqperty,  with  a  view  to  found  ulterior  proceedings  by 
way  of  repetition,  or  otherwise  to  reduce  a  preference. 
The  Sheriff,  from  the  nature  of  the  answers  elicited 
from  the  petitioner,  held  him  to  be  a  party  whom  the 
trustee  was  entitled  to  examine  under  the  Statute,  and 
accordingly  granted  warrant  to  cite  him  to  appear  to 
be  examined.  The  examination  proceeded,  and  the 
petitioner,  in  his.  several,  depositians,  made  statements 
whidi  at  least  showed  an  acquaintance  with  the  business 
matters  of  the  bankrupt,  and  which  probably  required 


explanation,  as  they  tended  to  show  likewise  that  he 
had  received  some  preference  from  the  bankrupt.  This 
was  not,  however,  explicitly  brought  out.  In  the  after 
progress  of  the  examination,  a  question  arose,  whether 
the  bankrupt,  whom  Uie  Sheriff  had  previously  held  to 
have  a  close  connection  with  the  bankrupt  in  business, 
was  bound  to  answer  questions,  having  reference  to  en* 
tries  made  by  him  on  the  bankrupt's  affairs,  but  not  to 
any  suit  between  the  estate,  or-  any  person  comiected 
with  the  estate  or  the  petitioner,  whi<^  interrogalory  the 
gheriff  sustained,  under  the  usual  compulsitor.  Mean- 
time this  petition  and  complaint,  which  proceeded  on  the 
common  law  and  the  Bankrupt  Statute,  particularly  the 
71  St  section,  was  presented,  praying  the  Court  to  recal, 
alter  or  vary  the  several  findings  of  the  Sheriff  com- 
plained of,  and  to  hold  the  proposed  examination  of  the 
petitioner  as  incompetent,  and  to  grant  interdict  agaTnsI 
farther  proceeding  with  the  examination.  An  elaborate 
answer  was  lodged  by  the  respondent,  defending  the 
course  of  procedure,  and  detailing  the  alleged  connec- 
tion which  existed  between  the  bankrupt  and  the  peti- 
tioner, and  a  preliminary  objection  was  taken  to  the 
competency  of  the  petition,  both  on  the  common  law 
and  on  the  Bankrupt  Statute, — a  suspension  being 
averred  to  be  the  competent  mode  of  review. 
At  advising, 

Lord  President, — I  am  at  a  loss  to  understand  what  can  be 
said  in  support  of  the  procedure  which  has  taken  place.  At 
this  rate,  any  person  whatever  might  be  examined  on  suspi- 
cion. 

Lord  Mackenzie, — I  do  not  see  what  connection  in  business 
the  petitioner  had  here  vnxh  the  bankrupt.  The  connection 
must,  first  of  all,  be  made  out  explicitly :  mere  suapidon  of 
connection  is  not  enough :  neither  is  suspicion  that  undue  pre- 
ference has  been  created  by  the  parties. 

Lord  Gillies. — The  words  of  the  Statute  are  quite  exact. 
It  says,  a  party  liable  to  examination  must  be  connected  with 
the  bankrupt's  business.  We  have  no  proof  of  that  here.  The 
whole  is  mere  snspidon ;  and,  indeed,  if  such  a  mode  of  exa- 
mination were  competent,  a  trustee  would  have  as  good  a  title  to 
examine  all  or  any  of  the  customers  of  a  bankrupt — ^his  tailor 
for  instance. 

Lord  Balgray  absent. 

The  Court 

"  Recal  the  intcrrlocutor  of  the  Sheriff,  and  find  that  Che  peti- 
tioner is  not  liable  to  be  examined ;  but  find  no  expenses  doe, 
and  decern." 

Authorities  for  Petitioner ^Belch,  10th  Joly  1805.    M*Leaa, 

4th  Dec.  1792 ;  Reported  by  Robert  Bell,  p.  75.  Bell's  Com. 
II.  p.  394,  &c.  Smith,  1  Camp,  p,  30.  (Lord  Ellenborough's 
opinion). 

Authorities  for  Respondent — Bell'iB  Com.  II.  394.  Be11*s 
Cases,  pp.  75,  80.  Mackersy,  1st  March  1823;  S.  and  D. 
M*Int06h,  14th  Dec.  1825;  S.  and  D.  Robertson's  Trustees, 
16th  June  1827 ;  Henley  on  Bankruptey,  p.  90. 

./icf.  Dean  of  Faculty  (Hope),  Penney ;  Campbell  and  Mae- 
Dowall,  W.S.,  Agents — AU.  Rutherfurd,  Cowan;  R.  Welsh, 
W.S.,  ^^efU.--.D.,  CfcrA.— [G.D.F.J 
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Seco'nd  Division (J.D.M.) 

Iso.  1 38. — Janet  Clunis,  Pursuer  and  Advocatory  r. 
WiuLiAM  DmY8i>Ai«B,  Defender  and  Respondent, 

Parent  and  Child — Paternity — Proof— Witness — Relationship 
— Admi^silnlity — Oath  in  Supplement — 1.  The  evidence  of 
the  titter  of  a  party,  except  to  corroborate  facte  sworn  to  by 
other  witnesses,  held  inadmissible,  2.  In  an  action  for  the 
maintenance  of  an  illegitimate  child —  Circumstances  held  not 
euffkieni  to  entitle  the  pursuer  to  her  oath  in  supplement. 

This  was  an  advocation  of  a  process  before  tifc 
Sheriff  of  Perthshire,  at  the  pursuer's  instance,  for  the 
maintenance  of  an  illegitimate  child,  of  which  it  was 
alleged  the  defender  was  the  father.  The  child  was 
bom  on  the  26th  July  1828,  and  the  action  was  raised 
on  12th  February  1830.  It  appeared  that  an  intimacy 
had  taken  place  between  the  parties  in  the  year  1824, 
whichy  it  was  alleged,  had  led  to  illicit  connexion,  and 
at  that  time  the  pursuer  haying  brought  an  action 
of  declarator  of  marriage,  the  defender  had  estranged 
himself  from  her,  to  avoid  the  consequences.  In  his 
judicial  declaration  in  the  present  process,  the  defen- 
der being  interrogated,  if,  at  the  former  alleged  inter- 
course, he  had  been  in  bed  with  the  pursuer  at  a  certain 
time  and  place  ?  declared  he  did  not  recollect.  There 
was  no  evidence  of  illicit  intercourse  or  suspicious  con- 
dttet  of  the  parlicB  after  their  estrangement,  except  that 
of  a  person  named  Robertson,  who  deponed, 

"  That  he  recoUeets  of  the  parties  being  in  his  house  in  the 
SoQth  Street  tome  years  ago^  and  on  this  occasion  the  defen- 
der came  to  the  4eponent*s  house  asking  for  the  pursuer.  De« 
ponesiy  That  this  Mras  after  the  commencement  of  the  year  1827, 
and  it  was  dark  when  the  defender  came  to  the  deponent's 
house :  That  the  deponent  then  kept  a  public-house,  and  the 
parties  were  shown  into  a  room  by  themselves,  where  they  bad 
some  porter  and  pies,  and  they  might  be  from  an  hour  to  an 
hour  and  a  half  in  the  house  altogether,  and  it  would  be  about 
t«n  o'clock  when  they  left  the  house,  and  they  left  the  house 
together :  That  except  on  this  occasion,  the  deponent  does  not 
recollect  of  ever  seeing  the  parties  together.  Interrogated  for 
the  defender,  depones.  That  the  pursuer  at  this  time  kept  a 
shop  very  near  the  deponent's  house,  in  which  she  sold  bread 
and  cyther  articles.  Depones,  That  he  has  seen  the  defender 
since  the  occasion  above  deponed  to,  but  he  was  never  in  the 
deponent's  house  except  that  once.  Depones,  That  the  deponent 
left  the  house  in  the  South  Street  in  the  month  of  May  1827, 
and  removed  to  the  High  Street,  and  the  meeting  above  de- 
poned to  must  have  taken  place  previous  to  Whitsunday  1827." 

The  sister  of  the  pursuer  baring  been  examined,  the 
commissioner,  in  respect  her  evidence  did  not  appear 
to  be  corroborative  of  any  circumstance  previously 
proven  by  any  of  the  other  witnesses,  sustained  an  ob- 
jection to  her  evidence,  which  the  Sheriff  adhered  to. 
The  Sheriff  refused  to  allow  a  proof  on  the  averments 
of  intereourse  in  1824,  and  having  considered  the  re- 
maining evidence,  refused  to  allow  the  pursuers  oath 
in  supplement. 

The  present  advocation  was  then  brought,  in  which 
the  pursuer  pleaded — 1.  The  final  judgments  of  the 
Sheriff  upon  the  merits  are  unfounded,  In  respect  that 
the  pnrsuer  had  adduced  sufficieiit  evidence  in  support 
of  her  libel,  to  entitle  her  to  her  oath  in  supplement. 
2.  But  esto  that  the  proof  as  it  stands  were  insufficient, 
the  interlocutors  of  the  Sheriff  ought  to  be  recalled, 
because  competent  and  relevant  evidence  offered  by 
the  pursuer  in  support  of  the  libel  has  been  rejected, 
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which,  if  if  had  been  allowed,  wx>uld,  with  the  evidence! 
led,  have  formed  a  semi  plena  probatio.  And  further, 
the  evidence  offered  to  be  adduced  by  the  examina- 
tion of  the  pursuer's  sister  was  competent  evidence 
under  the  circumstances,  and  ought  to  have  been  re- 
ceived. 

The  defender  pleaded — 1.  The  proof  adduced  by 
the  pursuer  having  utterly  failed  in  inducing  even  the 
slightest  ground  for  probable  belief  that  the  respondent 
was  father  of  the  child  for  whose  aliment  the  action 
was  brought,  the  Sheriff  did  right  in  refusing  to  allow 
the  advocator  to  give  her  oath  in  supplement.  2.  The 
rejection  of  the  sister  of  the  advocator  as  a  direct  wit- 
ness for  her,  and  the  consequent  limitation  of  her  evi- 
dence in  matters  in  which  she  was  to  give  corroborative 
evidence  merely,  was  in  conformity  with  the  received 
law  of  Scotland.  .  Indeed,  as  there  was  no  proof  in  the 
cause  of  any  special  fact  as  to  which  her  sister  was  a 
necessary  witness,  her  evidence  was,  in  the  circum- 
stances, inadmissible. 

The  Lord  Ordiijary  remitted  the  case  to  the  Sheriff 
simpliciteTy  with  the  following  note : 

"  The  Lord  Ordinary  gives  this  judgment  with  some  hesita^ 
tion,  especially  as  to  the  exclusion  of  the  farther  evidence! 
offered  by  the  advocator.  The  weight  of  the  case  against  the 
respondent  is  in  the  evidence  afforded  by  bis  own  declaradon 
as  to  the  former  connexion  between  the  parties  in  1824;  and 
though  there  can  be  biit  little  doubt  as  to  the  import  of  a  man's 
statement  that  •*  he  cannot  fecollect*'  whether  he  had  beeri  in 
bed  with  a  woman  who  pursued  a  declarator  of  marriage  against 
him,  within  afew  months  after  that  transaction,  it  might  still  b<? 
desirable  to  have  the  truth  of  the  matter  ascertained  by  the  testis 
mony  of  impartial  witnesses.  The  Lord  Ordinary  is  of  opinion, 
therefore,  that  the  evidence  as  to  this  point  was  not  incompe- 
tent, and  the  chief  reason  why  he  does  not  remit,  in  order  to 
have  it  taken,  is,  that  even  assuming  the  intimacy  between  the 
parties  at  that  time  to  have  gone  the  fiill  length  of  carnal  inter- 
course,  this,-  with  the  other  circumstances,  as  the  proof  now 
stands,  would  scarcely  amount  to  semi  plena  probatio  of  a  pater- 
nity induced  by  acts  in  1827>  If  the  sister's  evidence- were  ad- 
missible^ the  case  might  be  clear  enough ;  and  the  Lord  Or- 
dinary would  be  well  pleased  if  he  could  think  himself  at  liberty 
to  receive  it.  But  he  can  find  no  authority  to  warrant  so  great 
a  relaxation  of  the  rigorous  rule  which  has  hitherto  prevailed 
as  to  the  unsupported  evidence  of  near  relations.  The  defect 
in  the  advocator's  case  is  the  total  want  of  any  proof  of  inter.- 
course,  or  meetings  of  any  kind,  about  the  time  of  the  child's 
conception,  and  the  estrangement  which  plainly  followed  her  un^ 
successful  attempt  to  make  out  a  marriage  with  the  respondent 
in  1824.  On  the  other  hand,  the  Ldrd  Ordinary  thinks  it  suf- 
ficiently made  out  that  the  respondent's  declaration  is  felse  in 
several  particulars,  and  inclines  especially  to  hold  the  meeting 
at  Robertdon's  to  have  been  in  1827.  If  it  be  assumed  that 
the  parties  had  illicit  intercourse  in  1824,  very  sHgbt  indications 
of  faioiiUarity  will  justify  a  belief  that  this  had  been  resumed,  evep. 
after  an  interval  of  alienation  ;  and,  when  no  other  paramour  is 
indicated,  and  there  is  nothing  iii  the  circumstances  of  the  party 
accused  to  tempt  the  woman  to  a  false  accusation,  the  caiise  of 
truth  may  be  more  endangered  by  rejusiny  than  by  admitting 
her  oath  in  supplement ;  especially,  as  in  giving  that  oath  she  is 
not  so  much  swearing  in  her  own  cause,  as  in  that  of  an  infant, 
in  whom  some  other  person  must  have  as  great  an  interest  as 
she  has.  Those  are.  the  grounds  of  the  Lord  Ordinary's  hesi- 
tation :  But  still,  being  of  opinion  that  the  judgment  of  the 
Sheriff  is  in  accordance  with  the  course  of  dedsiond,  he'  has  fctt 
it  to  he  his  duty  to  confirm  it." 

The  pursuer  presented  a  reclaiming  note-     On  ad- 
vising, 

Lord' Justice  Clerh I  must  own  that,  though  not  averse 
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to  allowing  tbe  proof  as  to  the  first  connexion,  I  cannot  di»- 
cover  any  ground  for  altering  this  interlocutor.  As  to  allowing 
the  evidence  of  the  sister,  that  would  be  a  most  dangerous  pre- 
cedent. Except  to  corroborate  a  fact  as  to  which  there  could 
be  no  other  corroboratire  testimony,  such  a  near  relation  can- 
not  be  admitted  as  a  witness.  In  the  present  case,  then,  with 
the  exception  of  tbe  meeting  at  Robertson's,  there  were  no  sus- 
picions appearances  or  circumstances ;  and  though  there  were 
ground  for  suspicion  only,  that  would  not  be  enough  to  entitle 
the  party  to  her  oath  in  supplement. 

Jjord  Meadowbank  concurred  as  to  the  inadmissibility  of  the 
mster's  evidence :  on  the  remainder  of  the  case,  his  Lordship 
differed,  and  was  inclined  to  take  the  oath  in  supplement. 

Lord  Medwyn  agreed  as  to  rejecting  the  evidence  of  the 
sister,  a)id  had  no  difficulty  in  adhering  to  the  judgment  of  the 
Lord  Ordinary  on  the  merits  of  the  case. 

Their  Lordships  then  refused  the  reclaiming  note. 

Defender's  Authorities Dailzell,  Morr.  16,780.  Bell,  Ja- 
nuary 21,  1797;  Morr.  16,786.  Dougid,  July  22,  18S3,  11 
S.  and  D.,  1020.  Stewart,  February  5,  1835,  13  S.  and  D., 
408.     Juiist,  Vol.  VII.  p.  199. 

Lord  Ordinary,  JefTrev, — Act,  Keay,  A.  Wood ;  Ritchie  and 

Hill,  W.S.,  Agents Alt.  Pat  ton ;  William  Spalding,  S.S.C, 

4g€nt. — [J.D.M.] 


28/A  January  1837. 
Second  Division. — (J.D.M.) 

No.  139r— M«Nab  r.  Moat  and  Tait. 

Expenses — Honorarium —  Objection  to  a  report  of  the  audiior, 
that  a  mm  had  been  taxed  off  from  fee%  paid  to  counsel  in  a 
jury  trial  tried  at  Glasgow,  on  the  ground  that  the  taxed  aU 
lowances  were  equal  to  what  would  have  been  reasonable  bar 
fees  in  Edinburgh — sustained. 

Sequel  of  case  reported  anteoy  p.  50. 

The  pursuer  objected  to  the  auditor's  report  on  his 
account  of  expenses,  that  the  following  sums  had  been 
1  struck  off  from  the  counsel's  fees  : 
i  From  the  senior  fee  of    £31  10    0 

off      10  10    0 


Leaving  £21     0    0 

From  the  junior's,  of      £26    5     0 

off      10  10    0 


Leaving  £15  15     0 

The  sums  were  taxecL  off,  on  the  ground  that  the  taxed 
allowances  were  equal  to  what  would  have  been  reason- 
able bar  fees  at  Edinburgh. 

Objection, — This  reason  not  well  founded.  Fee  on 
circuit,  taking  expenses  of  counsel  into  consideration, 
ought  to  exceed  rate  of  bar  fees  at  Edinburgh.  Trial 
here,  which  was  fixed  for  Wednesday  the  28th  of  Sep- 
tember, took  place  on  Saturday  the  Ist  of  October 
1836,  and  fees  reasonable. 

The  objection  was  sustained. 
.  Tlie  agent's  charges  in  the  case  were  taxed  at  £  1 8  18  0 

His  expenses  at      7  18  0 


£26  16  0 

Act.  Paterson ;  John  Ciillen,  W.S.,  Agent. — Alt,  T,  Mac- 
kenzie; W.  B.  Campbell,  W.S.,  Agent [J.D.M.] 


Ist  February  1837. 
First  Division (G.D.F.) 

No.  140. — John  Calder,  Pursuer^  r.  Geobge  Gor- 
don, Defender. 

Arbitration — Decreet- Arbitral — Error  Calculi  —  Redaction  — 
An  arbiter  in  a  submission  issued  a  note  or  order,  finding  an 
ultimate  sum  of  £20  due  by  one  of  the  submitters  to  the  other ; — 
on  a  separate  paper  of  notes  containing  a  state  of  aecowstmg, 
on  which  this  order  seemed  to  have  been  founded,  a  deduction 
of  £3.  188.  appeared  in  figures,  admitted  to  be  in  the  hand^ 
un-iting  of  the  arbiter  or  of  the  clerk  to  the  submission,  and  al- 
leged by  the  pursuer  to  have  been  made  at  a  meeting  a  few  days 
subsequent  to  the  issuing  of  the  order.  After  a  considerable 
interval,  during  which  iwthing  farther  was  done,  the  agent  for 
one  of  the  parties,  at  the  request  of  the  opposite  agent^  sent 
him  the  proceedings  in  the  stAmission,  with  a  letter  containing 
a  statement  of  farther  objections  by  his  client  to  the  finding  of 
the  arbiter,  in  regard  to  the  said  deduction  of  £3.  \8s., — a 
formal  decree  was  applied  for  and  obtained  by  the  agent  to 
vhom  this  letter  was  sent,  without  {as  was  alleged,  and  held  to 
be  proved)  any  notice  to  the  other  party,  or  any  intimatuM  to 
the  oversman  that  the  opposite  party  was  dissati^ed  with  his 
finding — Decreet^arbitral  reduced,  on  the  grounds  of  the  errtje 
calcuh*,  end  that  one  of  the  parties  had  not  beenfulqf  heard. 

Of  this  date,  5th  July  1830,  by  mutual  missives  of 
tack,  the  pursuer  became  the  teuant  of  the  defender  in 
certain  of  the  lands  of  Buxburn,  Aberdeenshire.  The 
pursuer  entered  into  possession  at  Wliitsunday  fol- 
lowing. At  an  early  period  of  the  lease,  disputes  arose 
between  him  and  Uie  defender  relative  to  the  lease, 
its  terms  and  implement.  On  3 Ist  December  1832, 
the  defender  sequestrated,  for  alleged  arrears  of  rent, 
the  crop  and  stocking  of  the  pursuer,  who  entered 
appearance  in  the  action,  for  the  purpose  of  stating  de- 
fences thereto.  On  this  a  submission  of  all  disputes 
and  differences  between  the  parties  was  agreed  upon  : 
the  defender,  on  condition  of  such  submission,  consent- 
ing to  accept  a  renunciation  of  the  lease,  which  the 
pursuer  accordingly  granted.  The  submission  was  to 
two  persons  mutuaJly  chosen,  with  an  oversman  in  case 
of  difference.  Its  ckiuses  were  those  of  a  general  sub- 
mission, with  an  enumeration  of  particulars,  without 
prejudice  to  the  generality.  The  following  is  the  part 
of  the  deed  to  which  reference  was  made  in  the  argu- 
ment in  this  process : 

**  The  p|artie8  submit,'*  Sec.  "  all  claims,'*  fcc.  **  to  the  ami. 
cable  decision,  final  sentence  and  decreet-arbitial  to  be  given 
and  pronounced  by  Andrew  Black,  Esq.  of  Forresterbill,  and 
Thomas  Jaffray,  farmer  and  paper-manufacturer  at  ndll  of 
Waterton,  arbiters  mutually  chosen  by  the  said  parties,  or,  ia 
case  of  difference  in  opinion  between  the  said  arbiters,  to  the 
final  sentence  and  decreet-arbitral  to  be  given  and  pronounced 
by  any  oversman  whom  the  said  arbiters  shall  make  ^(Hoe  of, 
or  by  William  Watson,  Esq.,  Sherifl^substitute  of  Aberdeen- 
shire, who  is  hereby  appointed  oversman  by  the  parties,  in  case 
the  arbiters  do  not  agree  upon  a  person  as  oversman ;  with  full 
power  to  the  said  arbiters,  or,  in  case  of  difference  between 
them,  to  the  said  oversnum,  to  receive  the  claims  and  objections 
of  the  parties,  take  all  manner  of  probation  they  may  think 
necessary,  either  by  writ,  witnesses,  or  oath  of  party,  for  de- 
termining the  matters  hereby  submitted,  and  to  hear  parties 
thereon :  And  whatever  the  said  arbiters,  or,  in  case  of  variance 
between  them,  the  said  oversman  shall  decide  and  determias 
in  the  premises,  by  interim  or  final  decrees  to  be  given  and 
pronounced  by  them,  betwixt  and  the  day  of 

■  next,  or  on  or  before  any  other  day  to  whidi  this  submis- 
sion shall  be  prorogated  by  them,  the  said  parties  bind  and 
oblige  themselves  respectively,  their  heirs,  executors  and  suc- 
cessors, to  implement  and  fulfil  to  one  another,    under  tbe 
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pentlty  of  £100  Sterling,  to  be  forfeited  and  paid  by  the  party 
failing  to  the  party  performing  or  willing  to  perform,  over  and 
above  performance." 

The  arbiters  accepted  and  proceeded  to  act,  took 
evidence,  and  decided  part  of  the  matters  refer- 
red; but  having  disagreed  as  to  the  other  claims  of 
parties,  devolved  the  submission  on  the  oversman, 
without  prejudice  to  the  pleas  of  parties.  The  overs- 
man  accepted,  heard  parties  verbally,  and  considered 
tlieir  %vritten  claims.  By  notes  issued  by  him,  6th 
September  1 833,  he  apparently  found  the  pursuer  liable 
ID  payment  of  rent  for  crop  1 833,  which  was  subsequent 
to  his  giving  up  the  possession,  and  did  not  fall  within 
tlie  submission, — the  notes  containing  the  rent  for  that 
year,  in  a  statement  of  the  claims  of  the  parties,  pur- 
porting to  be  taken  from  the  pleadings.  In  the  same 
notes,  the  oversman  (at  a  subsequent  period,  as  ap- 
peared) entered  in  figures  a  sum  of  £20  as  the  final 
Ixilance  due  by  the  tenant.  By  a  separate  and  formal 
order,  the  oversman  found  the  ultimate  sum  due  by  the 
tenant  to  be  this  sum  of  £20  Sterling,  and  ordained 
the  same  to  be  paid  within  fourteen  days,  with  certi- 
fication. 

The  pursuer  alleged  that,  a  few  days  subsequent 
to  this,  viz^  on  or  about  the  10th  September  1833,  the 
oversman,  at  a  meeting  of  the  parties  before  him,  made 
a  deduction  of  £3.  IBs.  from  the  £20,  and  entered  it  as 
a  deduction  accordingly,  in  the  notes  already  mentioned. 
This  was  denied  by  the  defender,  who  however  ad- 
mitted, that  the  entry  of  the  deduction  appearing  in 
the  notes,  was  in  the  handwriting  of  the  oversman  or 
of  the  clerk  to  the  submission.  Nothing  farther  was 
admitted  to  have  been  done  in  the  submission,  an  al- 
legation to  the  contrary  by  the  defender  being  denied 
by  the  pursuer,  till  the  month  of  September  1834, 
when  William  Adam,  the  defender's  agent  in  Aber- 
deen, applied  to  Alexander  Stronach,  the  pursuer's 
agent,  for  the  proceedings  in  the  submission ; — ^these 
being  at  this  time  in  the  hands  of  the  latter.  They 
vere  sent  accordingly,  and  with  them  the  following 
letter: 

"  I  now  send  you  the  proceedings  in  the  submission  between 
John  Calder  and  Mr  Gordon,  with  a  note  whidi  the  former 
proposes  to  lay  before  the  arbiter,  in  consequence  of  an  obvious 
error  in  Bfr  Gordon's  claim,  which  seems  to  have  escaped  no- 
tice at  the  time  the  matter  was  last  under  his  notice.*' 

To  this  was  subjoined  in  figures  the  note  of  ob- 
jections ;  and  the  pursuer  alleged  that  he  also  sent  the 
defender's  agent  a  copy  of  the  note  in  a  separate  form, 
with  the  proceedings  in  the  submission,  in  September 
1 834.  The  defender  denied  receipt  of  any  separate  note. 
Three  days  thereafter,  the  defender's  agent  wrote  the 
following  note  to  the  clerk  of  the  submission : 

'*  DcAB  Sir, — I  return  you  the  proceedings  in  the  submis- 
sion betwixt  Mr  Gordon  and  J.  Calder. 

**  As  Calder  has  not  paid  the  £20  found  due  by  him  to  Mr 
Gordon,  you  \irill  require  to  extend  the  decreet-arbitral.  Yours," 
&c. 

A  formal  decree  was  accordingly  extended,  finding 
the  sum  of  £20  due  by  the  pursuer,  signed  by  the 
overaman,  put  on  record,  and  a  charge  of  horning  given 
to  the  pursuer  for  payment,  without,  as  he  alleged,  any 
notice  to  him  by  the  defender's  agent  of  his  intention 
to  apply  for  the  decree,  or  any  draft  or  copy  of  it  being 


shown  him,  and  without  his  note  having  been  seen  by 
the  oversman.  On  the  other  hand,  the  defender  al- 
leged, that  on  18th  September  1834,  the  agents  for 
the  parties  had  a  meeting,  at  which  the  defender's 
agent  intimated  that  he  could  not  consent  to  open  up 
the  decision  of  the  oversman  to  any  extent,  the  deci- 
sion being  final ;  and  that  the  nsual  steps  would  be  taken 
for  enforcing  it.  The  pursuer  denied  that  any  such 
meeting  took  place. 

The  present  action  of  reduction  was  brought,  to  set 
aside  the  decreet-arbitral ;  and  the  pursuer  pleaded — 
(1.)  The  submission  expired  after  year  and  day  from 
the  last  date,  as  there  was  no  express  power  of  proro- 
gation conferred  on  the  arbiters  or  oversman.  The 
deed  contained  no  direct  and  explicit  clause  to  proro- 
gate, and  it  cannot  be  presumed  or  reared  up  by  impli- 
cation. The  effect  of  this  omission  is  not  passed  from 
by  the  pursuer  ;  for  though  proceedings  were  carried  on 
before  the  arbiters  and  oversman,  after  expiry  of  year 
and  day,  these  were  by  his  agents,  the  pursuer  being 
ignorant  that  the  submission  had  fallen  ;  and  such  act- 
ings of  agents  do  not  imply  homologation. — Parker  on 
Arbitration.  (2.)  The  devolution  on  Mr  Watson  as 
oversman,  was  incompetent,  as  the  arbiters  ought,  by  the 
terms  of  the  submission,  to  have  first  disagreed  on  an 
oversman,  before  the  devolution  could  be  open  to  that 
gentleman.  (3.)  The  arbiters  were  not  authorised  by 
the  submission  to  decide  part  of  the  matters  referred, 
and  devolve  the  rest  on  the  oversman.  By  the  terms 
of  the  submission  they  ought  to  have  decided  the  whole 
or  nothing.  (4.)  The  final  decreet-arbitral  is  not  au- 
thorised by  its  warrant,  viz.,  the  notes  of  the  oversman, 
it  being  for  £20,  while  the  notes  bear  a  deduction  of  £3. 
18s.  from  that  sum.  Such  disoonformity  is  fatal  to  any 
decree,  even  inforo  cantradidorio.  Besides,  there  is  an 
error  ca/ci//t,  which  is  an  insuperable  reason  of  reduction* 
The  pursuer  is  entitled  to  refer  to  the  notes,  as  the  de- 
fender has  done' so  in  his  pleadings.  (5.)  The  decreet 
was  obtained  by  the  fraud  of  the  defender's  agent,  in 
suppressing  and  concealing  the  note  of  objections  sent 
to  him,  along  with  the  proceedings  in  the  submission 
on  17th  September  1834,  whereby  the  arbiter  was  im- 
posed on.  Parties  were  thus  not  fully  heard  before 
the  decree  was  obtained,  and  this  was  secretly  done, 
without  intimation  or  notice  to  the  pursuer  of  any  kind. 
6.)  The  oversman  considered  and  decided  on  the  rent 
or  1833,  which  did  not  fall  within  the  submission,  and 
the  decree  is  consequently  tdtra  vires^  and  so  cannot 
stand. 

Ansufered  by  the  defender — (1.)  The  power  of  pro- 
rogation is  conferred  by  direct  implication  from  many 
parts  of  the  submission.  The  omission  of  the  words 
is  quite  common,  and  insufiicient  to  support  the  argu- 
ment of  the  pursuer.  Besides,  proceedings  went  on 
before  the  arbiters  and  oversman  without  intermission ; 
iuid-  the  pursuer  is  now  barred  by  homologation  from 
stating  this  objection.  (2.)  The  devolution  is  strictly 
in  terms  of  the  submission,  as  there  is  nothing  to  pre- 
vent the  arbiters  from  choosing  Mr  Watson  as  overs- 
man,  in  the  first  instance,  without  previously,  differing 
as  to  the  choice  of  another.  (3.)  The  arbiters  did  not 
decide  part,  and  hand  over  the  remainder  to  the  overs- 
man:  they. only  expressed  an  opinion  as  to  part  of 
the  claims  pf  parties,  and  this  was  without  prejudice 
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td  the  pleas  6f  parties.  (4.)  It  is  incompetefit  to  r^ 
fer  to  notes  of  an  arbiter  to  affect  a  regular  and  formal 
final  decreet^arbitral ;  and,  in  fact,  the  oversman,  at 
signing  the  decree,  was  of  opinion  that  no  dednction 
should  be  allowed  from  the  sum  of  £20 ;  and  this  was 
his  final  opinion.  (5.)  There  was  no  fraud  or  im- 
proper conduct  on  the  part  of  the  defender'^  agent. 
It  was  not  his  duty,  but  that  of  the  pursuer,  to  lodge 
his  own  papers,  which,  indeed,  in  the  letter  referred 
to,  he  stated  he  *^  proposed"  doing.  No  principal  copy 
of  the  note  was  received  by  the  defender's  agent, 
which,  consequently,  could  not  hare  been  laid  by  the 
defender's  agent  before  the  oversman,  even  had  this 
fallen  within  his  duty.  (6.)  The  rettt  for  crop  1833 
was  not  considered  or  decided  on  by  the  oversman. 
The  last  figure  3,  appearing  in  the  arbiter's  notes,  is  a 
mere  clerical  error  for  2 ;  the  proper  year  being  1832. 
Add,  generally,  the  decree  is  protected  by  the  Act  of 
Regulations,  1695,  §  25,  as  no. plea  of  corruption, 
bribery,  or  falsehood,  is  alleged  ligainst  the  arbitrators. 
The  Lord  Ordinary  (1 4th  December  1836)  repelled 
the  reasons  of  reduction,  and  found  the  pursuer  liable 
in  expenses,  adding  the  following  note : 

"  There  were  six  points  maintained  at  the  debate  against  the 
dccreet-arbitral  sought  to  be  reduced:    1.    That  neither  the 
arbiters  nor  the  oversman  had  power  to  prorogate.     The  Lord 
Ordinary  thinks  that  they  both  had,  if  not  in  terms,  at  least  by 
necessary  implication.     2.  That  the  devolution  to  Mr  Watson 
was  incompetent.     The  Lord  Ordinary  does  not  think  that  it 
was,  there  being  nothing  in  the  submission  to  exclude  the  arbi- 
ters from  making  him  oversman.     And,  moreover,  this  forms 
ho  part  of  the  reasons  of  reduction,  and  is  not  within  the  sum- 
mons,   d.  That  the  arbiters  had  no  power  to  decide  part  of  the 
disputed  matter,  and  to  devolye  the  decision  of  part  on  the 
oversman.     To  which  the  answers  are,  Ut,  That  they  did  not 
do  so,  but  devolved  the  whole,  though  with  an  opinion  by  them 
Is  to  a  part ;  and,  2d,  That  this  also  is  beyond  the  summons. 
4.  That  to  the  extent  of  £3.  IBs.,  the  decree  is  not  justified 
by  what  have  been  called  its  warrants.     To  which  the  answers 
are,  \st.  That  it  is  very  doubtful  whether  this  be  within  the  sum* 
tnons  :  2<f,  That  the  alleged  ttarrant  consists  of  a  paper  said  to 
be  the  arbiter's  notes,  which  show  that  he  at  one  time  meant  to 
deduct  this  sum;    that  it  was  competent  for  the  arbiter  to 
change  his  opinion  after  issuing  that  note :  and  that  his  award, 
which  is  for  a  sihimp  sum  of  £20,  being  clear,  it  is  incompetent  to 
look  to  his  notes :    3</,    That  at  any  rate,  this  Would  be  a 
ground  for  the  correction  of  the  decree  by  a  partial  reduction  to 
the  extent  of  dC3.  18s.,  whereas  nothing  but  a  totnl  reduction 
is  concluded  for.    5.  That  the  decree  was  obtained  by  fraud. 
The  Lord  Ordinary  is  of  opinion,  that  there  is  nothing  conde- 
scended on  to  A^'arrant  this  .charge.     No  fact  is  stated,  except 
that  the  agent  of  the  pursuer  havmg  sent  the  agent  of  the  de- 
fender a  copy  of  a  note,  *  which  the  former  (the  pursuer)  pro- 
poses to  lay  before  the  arbiter.'     The  latter,  three  or  four 
days  thereafter,  asked  the  clerk  to  extend  the  decree,  the  na^ 
tare  of  which  the  arbiter  had  previously  indicated,  and  this  was 
done.     The  fraud  consists  in  the  defender's  agent  not  having 
lodged  the  paper  which  his  adversary  said  that  he  (the  adver- 
sary) was  to  lodge ;  and  the  application  for  the  extension  of 
the  decree  is  described  in  the  pursuer's  condescendence  (art. 
16),  as  '  secret  communications  with  the  derk.*     It  Mras  not 
the  duty  or  the  right  of  the  defender's  agent  to  lodge  the  pur- 
suer's papers,  and  being  told  that  this  one  was  to  be  lodged  by 
the  pursuer  himself,  the  defender  was  perfectly  entitled  to  ask 
for  the  decree.     Besides,  the  pursuer  had  ample  opportunity  of 
being  heard,  and  to  all  appearance  was  fuUv  heard,  either  on 
his  note  or  on  any  thing  be  chose,  after  all  this.     6.  That  the 
Arbiter  decided  on  the  rent  for  1833,  or  at  least  took  it  into 
Tifew,  though  this  rent  wais  not  submitted.     But  the  decree 
■trely  finds  a  geneml  balance  of  £20  due  Uy  the  pursuer;  and 


the'  only  ground  for  supposing  tha*^,  in  arriving  ai  Oifl  t^mlt, 
the  arbiter  took  the  rent  of  1883  into  vlew^  is,  that  in  hia  noten 
.the  figures  1832  have,  by  an  obvious  error  Of  the  pen,  been 
written  1833.  It  is  rare  for  the  preparatory  notes  of  arbiters, 
or  of  judges,  to  be  free  of  such  blunders  or  accidents;  but  are 
these  to  be  raked  up  to  contradict  clear  decrees." 

Calder  reclaimed ;  and  in  his  pleading  in  the  Inner- 
House,  confined  himself  to  the  fourth  and  fifth  grounds 
of  reduction. 

Lord  Gillies I  do  not  think  the  interlocutor  of  the  Lord 

Ordinary  can  stand.  As  to  the  first  of  the  two  points  ui^ed 
before  us  to-day,  it  is  clear,  froni  looking  at  the  oversman's 
notes,  that  the  £3.  18s.  was  deducted,  as  the  paper  itself  e* 
facie  bears  so;  and  the  only  question  is,  did  the  oversman 
overlook  this  in  the  formal  decree  signed  by  him,  or,  did  he 
never  deduct  it  at  all,  meaning  that  the  sum  of  £20  should  be 
ultimately  allowed  ?  To  discover  this,  we  must  look  at  the 
other  reason  of  reduction  now  insisted  in.  Now  here  I  would, 
in  the  first  place,  ask,  why  did  Adam  return  no  answer  to  Mr 
Stronach's  letter  of  the  17th  September  1834  ?  Instead  of  doin^ 
this,  as  be  ought  to  have  done,  he,  two  or  three  days  al^er  re* 
ceipt  of  that  letter,  writes  the  clerk  to  the  submissiony  telling 
him  to  get  the  formal  decree  extended,  hot  says  nothing  to  the 
clerk  of  the  contents  of  Mr  Stronach's  letter.  This  \^'bs  highly 
improper.  He  ought  to  have  answered  the  letter,  or  at  least 
inclosed  it  in  his  own  one  to  the  clerk  of  the  submission.  Mr 
Stronach's  next  letter,  where  he  comphdns  of  Mr  Adam's  con- 
duct, is  very  sensible  and  proper.  It  is,  in  my  opinion,  of  little 
importance  whether  a  separate  note  vras  sent  or  not,  as  the 
defender's  agent  ought  to  have  communicated  to' the  cleric  to 
the  submission  the  dissatisfiiction  of  the  pursuer,  then  well 
known  to  him,  before  applying  for  the  final  decree.  Mr  Adam, 
in  a  subsequent  letter,  tries  to  exculpate  himself,  but  most  nn- 
satisfactorily.  He  does  not  deny  the  fact,  hut  alleges  the  find- 
ings of  the  oversman  were  final,  which  was  not  the  ease.  It  is 
evident  that  information  was  kept  back,  which  shoidd  haye  been 
before  the  oversntan ;  and  there  is  no  presumption  that  he  in- 
tended allowing  the  whole  sum  of  £20  to  be  due  by  the  pur- 
suer. Thus,  the  one  reason  of  reduction  runs  into  the  other. 
The  error  calculi  of  the  £3.  18s.  was  not  brought  under  the 
overman's  notice  before  signing  the  decree,  which,  therefore, 
is  no  evidence  against  the  existence  of  the  error.  The  unsea- 
sonable and  improper  application  of  the  defender's  afeot,  was 
the  cause  of  the  decree  being  extended  before  matters  were  ripe 
for  it. 

Lord  Mackenzie, — I  concur.  The  small  ded  uction  of  £3.  18s. 
might  alone  be  insufficient  to  overturn  this  deorcet-^arbitral ; 
and  I  should  faaye  some  difficulty  in  committing  myself,  if  we 
had  this  point  only  to  look  to,  as  we  haye  no  evidence  that  the 
£3.  18s.  was  really  deducted,  except  the  scrap  of  paper  called 
the  notes,  in  which  the  same  is  entered.  But  with  the  addition 
of  the  other  reason  pressed  upon  us,  there  are  sufficient  girounda 
for  setting  it  aside.  An  error  calcuU,  to  overturn  a  decreet- 
arbitral,  must  be  dear,  and  would  only  go  the  length  of  overturn- 
ing it  pro  tapio.  The  second  reason  is  quite  enough,  even  as  it  at 
present  stands  proved ;  lor  at  first,  I  thought  die  conduct  of 
the  defender's  agent  was  worse  than  perhaps  from  what  we 
now  see  it  really  was.  I  at  first  thought  there  was  no  copy 
of  the  note  sent  to  him  by  the  pursuer  s  agent,  subjoined  to, 
or  embodied  in  the  letter  of  the  17th  September.  I  now,  how- 
ever, perceive  there  is ;  and  if  I  may  give  my  opinion,  I  am  in- 
clined to  think  no  separate  principal  copy  may  haye  been  sent. 
This  is,  however,  of  no  importance.  The  proceeduigs  of  the 
defender's  agent  to  get  the  decree  were  erroneous,  as  no  notice 
of  them  was  given  to  the  other  party.  His  conduct  did  not 
perhaps  amount  to  fraud,  but  there  was  a  great  feult — an  oyer 
zeal.  It  is  probable  the  pursuer's  agent  wished  the  letter 
itself,  embodying  in  figures  his  6bjections,  to  be  handed  by 
Adam  to  the  derk  to  the  submission  for  tht  oyeraman*s  con- 
sideration. Parties  were  not  fully  heard.  There  was  groM 
predpitancy — erroneous  and  substantially  incorrect  conduct.  la 
some  few  esses,  explanations  haye  been  asked  fi^om  the  arhiten^ 
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bat  f^  is  an  estrone  nefteure,  «id  there  is  here  no  room  for 
it.     We  em  do  nothii^  but  reduce  the  decree. 

Lord  IVeiuipii/.-^ Whether  there  was  a  separate  note  of  ob- 
jections sent  with  the  letter  of  17th  September  or  not,  the  ob- 
jectioos  of  the  pursuer  should  have  been  communicated  to  the 
oversman  before  a  final  decree  was  soughL  This  is  a  case  of 
great  precipitancy  on  the  part  of  Adam,  the  defender's  agent. 
The  ezcDse  for  his  conduct,  which  he  makes  in  one  of  his  let- 
ters addressed  to  the  pursuer's  country  agent,  is,  that  the  overs- 
man's  finding  of  the  6th  September  1833  was  final,  and  could 
not  be  opened  up,  which  is  nonsense,  as  no  decree  whatever 
had  then  been  written  out,  fiv  less  signed.  This  decree  must 
be  opened  up. 

The  Court 

"  Recal  and  alter  the  interlocutor  reclaimed  against,  and  reduce 
and  decern  in  terms  of  the  libel ;  find  expenses  due  to  the  pur- 
suer,  and  remit  the  account,"  &c. 

Lord  Ordinary  Cockbum. — Act.  Solicitor-General  (Ouning- 
bame),  Shand — AU.  McNeill,  Spalding — W.  and  J.  B.  Dou- 
glas, W.S.,  Purnuer's  Agents;  James  Shepherd,  W.S.,  Defend 
der'g  A^ent.^MT  Bell,  CAfrA.— [G.D.F.] 


1^  February  1837. 
FiEST  Division. — (G.D.P.) 


No.  141. — The  Right  Honoubable  Thomas  Bowes 
Rasll  ^Stbathmore  aTid  Kinohobn,  Purstier,  v. 
Sib  John  Djsan  Paul,  Bari^  arid  Othebs,  Trus- 
tees under  the  Settlements  of  the  late  John  Bowes  Earl 
of  StraJUmwre  tmd  Kinghomy  Defenders, 

Entail — Reduction — Duplicate — Error  in  Essentialibus — Era- 
sure— Testing  Clause — A  party  executed,  in  duplicates  of  the 
same  date,  a  taUzie  of  his  lands :  He  recorded  one  of  the  aupli' 
emte*  in  the  Beyister  of  Tailzies^  and  retained  the  other  in  his 
possession,  without  being  registered :  The  deeds  purported  to 
be  executed  in  duplicate,  and  the  copy  on  record  and  the  one 
retained  in  the  entailer's  posussion  bore  express  reference  the 
one  to  the  other,  in  the  respective  testing  clauses,  but  the 
testing  elamsu  tooh  no  notice  of  any  errors  in  either  of  the 
deeds.  The  heir  of  the  entailer,  who  was  excluded  from  th^i 
smecessiom,  brought  an  action  of  reduction  to  set  aside,  intef 
alia,  these  deeds  of  entail,  on  the  ground  qf  vitiation  in  essen- 
tialibus, specijying  several  hundred  errors  alleged  to  be  in 
essentldibus — CtrcnaMfances  in  which  the  Court  held,  (1.) 
7%at  there  was  no  error  in  essentialibus  in  either  deed,  nor 
such  error  in  one  or  either  of  them,  which  vitiated  them  as 
deeds.  (2.)  TTuU  the  prineqtle  of  plum  )vtyant  did  not  apply  ; 
smd,  (S.)  That  the  errors  not  being  in  essentialibuB,  am  o6- 
jeeUens  to  either  set  of  the  deeds  were  removed  by  the  special 
refetenos  made  in  the  testing  clauses  to  the  corresponding 
duplicates  respectively. 

The  late  John  Bowes,  Earl  of  Strathmore,  the  pur- 
saer^s  brother,  was  proprietor  in  fee-simple  of  tbe  estates 
comprehended  in  the  deeds  sought  to  be  reduced  by 
this  action,  and  was  otherwise  uidettered  as  to  bis  power 
of  disposal.  In  1815,  he  executed  several  deeds  for 
the  purpose  of  fixing  the  succession  to  his  estates.  He 
executed  (1.)  a  deed  of  entail  of  his  lands,  dated  15th 
December  1815  :  (2.)  A  relative  deed  of  nomination  of 
heirs  ef  the  same  date.  This  deed  contained  no  disposi- 
tive words,  but  merely  a  declaration,  that  in  case  of  fail- 
ure of  heirs  of  the  body  of  the  grauter,  the  estates  should 
belong  to  the  order  of  heirs  therein  mentioned,  exclud- 
ing the  pursuer  and  a  John  and  Charles  Lyon.  (3.) 
A  troit-wposition,  also  of  the  same  date,  conveying 
to  the  pursuer,  the  trustees,  and  their  disponees  and 
exeootors  In  trust,  the  whole  of  his  property,  herit- 


able and  moveable)  in  Scotland,  whereby  the  same 
was  tied  up  and  vested  in  the  trustees,  for  the  purpose 
of  accumulation,  for  the  space  of  thirty  years  after  the 
truster's  death,  in  the  event  of  his  leaving  no  heir  of 
his  body,  which  took  place ;  and  thereafter  during  the 
lives  of  the  pursuer  and  Jolm  and  Charles  Lyon.  The 
deeds  above  mentioned  were,  besides,  executed  in  du- 
plicate by  the  testator  of  the  same  date, — reference 
being  made  in  the  one  deed  to  the  other;  and  the 
testing  clauses  of  the  respective  deeds  bore  that  they 
were  executed  iu  diiplicate  for  the  purpose  of  bearing 
reference  to  one  another.  One  set  of  these  deeds  was 
put  on  record,  the  other  set  was  not  recorded,  but  was 
returned  and  preserved  by  the  trustees,  and  lodged  in 
process  in  the  present  action  along  with  the  recorded 
deeds ;  and,  (4.)  A  deed  of  assumption,  naming  the 
defender,  Sir  John  Dean  Paul,  Bart.,  to  be  a  trustee 
and  executor  along  with  the  trustees  formerly  named 
by  him,  dated  1st  July  1820. 

In  virtue  of  the  above  deeds,  the  trustees  completed 
their  titles  to  the  whole  trust-estate,  and  entered  into 
the  execution  of  the  office  on  the  death  of  the  granten 
The  pursuer,  who  was  barred  by  these  deeds  from  suc- 
ceeding to  the  estate  therein  conveyed,  attempted  a 
reduction,  though  unsuccessfully,  on  various  grounds, 
reported  ante.  Vol.  II.  p.  229.  In  that  action,  copies 
only  of  such  of  the  deeds  which  were  recorded  were 
lodged  in  process.  No  inspection  of  the  originals 
had  taken  place,  and  it  appears  that  the  pursuer,  after 
the  termination  of  tlie  action,  alleged  that  he  had  dis- 
coxered  that  they  contained  numerous  errors.  The 
present  action  proceeded,  accordingly,  on  the  state- 
ment that  the  original  deeds,  which  were  alone  un- 
der reduction,  were  vitiated  and  erased  in  substantia* 
li^ttf;  that  important  words  and  passages,  as  they 
originally  stood,  had  been  obliterated,  and  new  and 
different  words  and  passages  afterwards  fabricated, 
and  simulately  inserted  in  &eir  place ;  that  such  era- 
sures and  subsequent  insertions  existed,  in  particular, 
in  the  names  and  descriptions  of  various  parcels  of 
the  lands  conveyed,  both  in  the  entail  and  in  the  trust- 
deed  :  In  the  description  of  heirs  called  to  the  succes- 
sion in  the  entail :  In  various  provisions  of  the  entail, 
in  the  prohibitions  and  restrictions,  and  in  the  irritant 
and  resolutive  clauses :  In  the  signature  to  one  of  the 
pages  of  the  entail :  In  the  very  words  in  the  clause  of 
the  deed  of  nomination,  by  which  it  was  attempted  to 
debar  the  pursuer,  and  exclude  him  from  the  succession  2 
In  the  reference  to  the  deed  of  nomination  in  the  trust- 
deed :  In  the  directions  given  to  the  trustees :  In  the 
duration  of  the  trust :  In  the  names  of  the  trustees  in 
the  precept  of  seisin :  In  the  signature  to  one  of  the 
pages  of  the  trust-deed :  In  the  description  of  one  of 
the  witnesses  to  the  additional  nomination  of  trustees : 
And  in  numerous  other  words  and  passages  scattered 
over  the  whole  of  the  deeds ;  and  that  the  number  of 
erasures  in  the  deeds  amounted  to  two  hundred  and 
sixty-nine.  These  alleged  vitiations  were  specified  in 
the  condescendence  in  an  articulate  form,  detailing  the 
alleged  errors  and  vitiations  applicable  to  the  respec- 
tive deeds.  It  was  admitted  that  the  testing  clause  took 
no  notice  of  the  alleged  errors  condescended  on ;  and 
the  pursuer  averred,  that  the  duplicates  lodged  in  pro- 
cess contained  errors  and  erasures,  particulai-ly  in  the 
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names  and  descriptions  of  various  parcels  of  the  lands 
conveyed,  both  in  the  entail  and  in  the  trust-deed :  In 
the  description  of  heirs  called  to  the  succession  in  the 
entail:  In  various  provisions  of  the  entail:  In  the 
prohibitions  and  restrictions:  In  the  very  words  in 
the  clause  of  the  deed  of  nomination,  by  which  the  pur- 
suer is  attempted  to  be  debarred  and  excluded  from 
the  succession :  In  the  directions  given  to  the  trustees : 
In  the  duration  of  the  trust :  And  in  numerous  other 
words  and  passages  scattered  over  the  whole  of  the 
deeds.  The  total  number  of  erasures  in  the  duplicate 
being  one  hundred  and  fifty -seven. 

The  defenders  stated.  The  deeds  sought  to  be  reduced, 
which  were  executed  in  duplicate  as  above,  were 
the  genuine  deeds  of  the  late  Lord  of  Strathmore,  law- 
fully executed  by  him,  and  expressed  correctly  in  every 
point  his  intention  and  purposes  in  the  matters  to  which 
they  related.  They  were  at  present  in  the  state  in 
which  they  were  executed,  and  were  not  altered  subse- 
quent to  their  execution  ;  and  it  was  denied  that  there 
was  any  alteration  or  erasure  in  substarUialihtts.  With 
two  exceptions  of  no  moment,  the  unrecorded  duplicates 
were  entire  and  without  erasure  in  all  those  words, 
syllables,  or  letters  as  to  which  it  was  possible  to  allege 
erasure  against  the  deeds  on  the  record ;  and  again,  the 
deeds  on  the  record  were  entire  and  without  erasure 
in  all  those  words,  syllables  and  letters,  as  to  which 
erasures  could  be  alleged  against  the  unrecorded  du- 
plicates. Further,  even  in  the  same  set  of  deeds,  the 
important  clauses  were  frequently  repeated,  without 
erasure ;  as,  for  example,  the  clauses  disinheriting  jthe 
pursuer,  and  those  containing  destination  of  entail. 
And  regarding  the  description  of  the  lands  conveyed, 
the  deeds  not  only  contained  a  conveyance  without 
erasure,  expressly  of  the  earldom  of  Strathmore,  thane- 
dom  of  Glammis,  &c.,  but  generally  a  conveyance  of 
all  lands  and  heritages  within  Scotland,  belonging 
to  the  granter  at  the  time  of  his  death.  The  only 
erasure  in  the  name  of  the  lands  occurred  in  the  com- 
prehending clause,  the  whole  thanedom  and  barony,  of 
which  these  formed  a  part,  being  expressly  conveyed  in 
words  in  which  there  was  no  erasure.  Independently  of 
all  the  words  erased,  there  was  no  doubt  either  as  to 
the  property  which  the  granter  conveyed, — as  to  the 
parties  in  whose  favour  he  intended  to  convey  it, 
whether  as  trustees  or  heirs  of  entail, — or  as  to  the  pur- 
poses of  the  trust,  or  the  conditions  and  provisions  of 
entail,  or  the  import  merely  of  the  settlements. 

The  pursuer  pleaded— (l.)  The  deeds  originally 
sought  to  be  reduced  being  vitiated  and  erased  in 
ntbstantialilmSf  are  null  and  void.  (2.)  The  alleged 
duplicates  being  also  vitiated  and  erased  in  suhstan- 
tialibuSf  are  likewise  null  and  void.  (3.)  The  several 
deeds  must  stand  or  fall  by  themselves,  and  it  is  in- 
competent to  bolster  them  up  by  the  production  of 
other  deeds  alleged  to  be  duplicates  of  each  other ; 
especially  when  the  said  duplicates  are  themselves 
vitiated  and  erased  in  substantialibusy  and  liable  to  the 
objection  of  nullity  on  that  account.  (4.)  Supposing 
even  that  the  erasures  and  vitiations  in  the  one  set  of 
deeds  were  all  different  from  the  erasures  and  vitiations 
in  the  other  set,  it  is  incompetent  to  construct  and 
cobble  up  one  valid  deed  from  two  invalid  ones.  (5.) 
The  deed  of  nomination  is  ineffectual  and  invalid,  in- 


asmuch as  it  contains  no  dispositive  words,  whereby 
the  lands  and  estate  therein  referred  to  could  be  in 
any  wise  validly  and  effectually  conveyed  to  the  pre- 
judice of  the  pursuer.    . 

The  defenders  pleaded — (1.)  Any  erasures  or  inter* 
lineations  which  may  exist  in  those  deeds,  do  not  affect 
the  validity  of  either  set  taken  separately,  or  affbrtl  any 
ground  of  reduction  ;  still  less  when  both  sets  are  taken 
together, — ^the  erasures  not  being  in  ^ubstantialibus,  nor 
affecting  any  point  at  all  material  to  the  import  and  ef- 
fect of  the  deeds,  either  as  regards  the  intentions  of 
the  granter,  or  the  exercise  of  his  legal  powers  of  dis- 
posal; and  any  objections  which  may  occur  to  the 
erasures  in  either  set  of  the  deeds  being  completely 
obviated  and  removed  by  reference  to  the  deeds  them- 
selves, and  still  more  by  reference  to  the  corresponding 
deeds  in  the  other  set.  (2.)  The  deed  of  nomination 
is  clearly  valid  and  effectual  with  reference  to  the  deed 
containing  the  powers,  in  executing  which  that  deed 
of  nomination  was  granted. 

The  Lord  Ordinary,  before  deciding,  had  appointed 
Mr  Thomas  Thomson,  deputy-keeper  of  the  records, 
to  inspect  and  report  on  the  erasures  in  the  deeds ;  and, 
subsequently,  Mr  Cosmo  Innes  had  a  similar  remit 
made  to  him,  in  consequence  of  an  allegation  by  the 
pursuer,  that  several  errors  were  left  unnoticed  by  Mr 
Thomson.  Mr  Innes  gave  his  report.  The  deeds 
were  printed  at  length  under  his  directions,  and  tlie 
errors,  as  they  occurred  in  the  different  deeds,  were 
pointed  out  by  italics.     Thereafter, 

*'  The  Lord  Ordinary  (16//*  December  1835,)  having  consider- 
ed the  process  and  productions,  and  beard  the  counsel  for  the 
parties  thereon,  approves  of  Mr  Innes'  report,  against  which 
no  objections  have  been  lodged  ;  sustains  the  defences,  as- 
soilzies the  defenders,  and  decerns ;  but  finds  (he  pucsuer  en- 
titled  to  his  expenses,  incurred  to  this  date,  out  of  the  trust- 
fund  ;  appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  auditor  to  tax  and  report. 

••  Note The  remit  to  Mr  Innes  was  made  before  ansiTCr, 

and  of  consent,  with  an  order  to  him  '  to  report  on  the  whole 
erasures,'  and  on  the  parties  '  to  print  the  deeds  in  such  a  form 
as  to  show  the  whole  erasures  therein.'  Mr  Innes  reported, 
and  the  deeds  were  so  printed,  and  not  only  have  no  objections 
been  lodged,  but,  until  the  debate  had  begun,  no  proposal  or 
expression  of  any  desire  to  object  was  hinted.  In  these 
circumstances  the  Lord  Ordinary  holds  the  report,  which  is  by 
a  person  of  skill  in  his  own  department,  to  be  conclusive ;  and 
he  does  so  the  more  readily, — 1st,  Because  a  final  reference  to 
such  a  person  was  almost  a  matter  of  necessity  in  the  drciim- 
stances  of  the  case  ;  where  the  erasures  are  said  to  be  about 
460,  and  where  the  judges  of  each  of  these  were  certainly  to 
be  five,  and  might  be  thirteen,  each  of  whom,  if  there  was  to 
be  no  final  report,  would  have  been  obliged  to  form  his  separate 
opinion  of  each  erasure  and  alleged  erasure  ;  2<f/y,  Because 
his  clear  impression,  at  the  time  of  making  the  remit,  was,  that 
it  was  understood  that  the  report  was  to  be  held  on  all  sides 
as  fixing  the  facts.  Upon  the  merits,  the  case  is  very  peculiar 
in  two  particulars, — 1st,  In  the  unusual  number  of  erasures  ; 
2d,  In  the  means  wliich  the  granter  has  afforded  of  enabling 
the  law  to  dispose  of  these  by  an  unusual  number  of  relative 
and  inseparably  connected  deeds.  The  erasures  being  so  nu- 
merous, and  the  pursuer  professing  to  make  a  point  of  almost 
every  one  of  them,  it  is  impossible  for  the  Lord  Ordinary  to 
state  his  opinion  of  them  in  detail.  He  can  only  say,  in  gene* 
ral,  that  the  conclusions  he  has  come  to  depend  on  the  follow- 
ing views:  1.  That  a  very  great  number  (nearly  the  whole)  of 
the  passages  objected  to  are  plainly  immaterial,  consisting  of 
words,  syllables,  Or  letters,  which  have  obviously  been  written 
on  erasures  merely  in  order  to  correct  palpable  clerical  errors. 
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a  miwpclluig,  or  other  such  accidents ;  and  the  entire  omission 
of  which  parts  of  the  deeds  would  create  no  doubt  of  the 
granter's  meaning,  or  of  its  due  expression  ,  especially  consider- 
ing that  fome  of  them  occur  in  parts  of  the  deed  which  are 
merely  narrative,  or  which  only  describe  the  contents  of  the 
other  deeds,  or  in  which  the  necessity  of  absolute  accuracy  is 
superseded  by  the  use  of  general  terms  or  directions.  2v  That 
though  there  be  other  passages  of  more  importance,  which  it  is 
possible  may,  in.  given  circumstances,  hereafter  supersede,  or 
otherwise  affect,  detached  portions  of  some  or  of  all  of  these 
deeds  at  the  instance  of  the  pursuer,  or  of  any  other  party  en- 
titled to  found  on  these  defects,  there  is  none  of  them  which  so 
vitiates  any  of  the  deeds  in  substatUialibua  as  that  reduction  is 
the  necessary  legal  consequence,  even  though  each  peculiar  deed 
challenged  were  to  be  looked  at  by  itself.  3.  But  that  none 
of  these  deeds  can  be  so  looked  at — because  the  trust,  the  en- 
tail, and  the  nomination  of  heirs,  form  one  general  settlement ; 
and  having  been  executed  in  duplicate,  all  in  one  day,  and  all 
bearing  express  reference  to  each  Other,  it  is  competent,  when 
each  erasure  is  excepted  to,  to  throw  any  explanatory  light  upon 
it  that  can  be  obtained  from  these  other  writings,  signed  by  the 
graoter,  in  relation  to  that  very  passage,  as  to  every  passage  in 
the  deed  challenged  ;  'and  that  this  reference  from  the  one  deed 
to  the  other  is  peculiarly  competent,  and  peculiarly  conclusive. 
As  to  the  general  averment  made  by  the  pursuer  in  the  record, 
that  important  words  have  been  obliterated,  and  different  words 
inserted  after  subscription,  of  this  there  has  been  no  proof 
beyond  what  the  deeds  themselves  afford ;  and  when  the  whole 
are  taken  into  view,  they  negative  the  assertion.  4.  That 
even  though  effect  were  to  be  given  to  the  whole  erasures,  to 
the  extent  of  holding  each  erased  passage  as  not  written  at  all, 
this  would  not  render  the  settlement  either  void  or  inoperative, 
and  would,  at  least,  leave  enough  to  exclude  the  pursuer  from 
demanding  that  total  reduction  which  he  now  seeks,  and  upon 
which  all  his  other  conclusions  depend.  It  is  needless  to  re- 
fer to  cases,  because  the  abstract  rules  are  clear;  and  almost  the 
only  general  result  of  the  decisions  is,  that,  in  their  application, 
every  case  depends  mainly  on  its  peculiar  circumstances. 
The  Lord  Ordinary  may  only  observe,  that  there  is  no  one 
erasure  here,  where  one  equally  or  more  important  cannot  be 
shown  to  have  been  disregarded  in  a  case  at  the  least  as  strong,  and 
even  when  there  was  no  aid  to  be  got  from  any  collateral  deed. 
But  though  the  pursuer  be  wrong,  the  Lord  Ordinary  gives  him 
his  coats  hitherto  incurred,  because  he  was  warranted,  or  rather 
C^rmpted  to  try  the  question,  by  what  appeared  on  the  very  face 
of  the  instruments.  He  had  better  not  speculate,  however,  on 
this  indulgence  being  continued  for  ever." 

The  pursuer  reclaimed,  when  the  Court  ordered 
cases. 

The  trustees  pleeided  in  relation  to  errors  in  deeds 
— (1.)  It  is  very  clear  that,  in  order  to  give  efficacy  to 
a  vitiation,  it  must  occur  in  subsianticdibus^  and  that 
what  is  to  be  esteemed  among  the  essentials  must  be 
determined  by  the  nature  of  the  writ,  or  of  the  clause 
in  which  it  is  met  with.  (2.)  That  it  is  competent  to 
look  to  what  precedes  and  to  what  follows,  with  a  view 
to  ascertain  whether  the  vitiation  be  essential.  (3.) 
That  it  is  no  ground  of  objection  where  the  only  effect 
of  the  alteration  is  merely  to  make  up  the  sense  of  the 
sentence.  The  leading  distinction  to  be  attended  to 
relates  to  what  are  and  what  are  not  to  be  considered 
as  erasures  in  substtxntialibus.  It  is  quite  plain  Uiat 
the  name  of  the  granter,  the  date  of  execution,  the 
names  of  the  writer  of  the  deed,  and  of  the  subscribing 
witnesses,  and  the  enumeration  of  tlie  pages,  are  all 
essential  to  the  validity  of  the  deed.  They  are  statu- 
tory solemnities, — and  deeds  written  bookways  are  only 
effectual  in  so  far  as  these  solemnities  have  been  com- 
plied with.  Now,  it  is  important  to  keep  in  view  that 
there  ace  no  erasures  in  any  of  the  deeds  under  reduc- 


tion in  any  of  those  points  now  alluded  to.  In  so  far 
as  the  statutory  solemnities  are  concerned,  it  is  proved 
by  Mr  Innes'  report  that  there  is  no  erasure  of  any 
kind.  Again,  it  is  quite  true  that  there  may  be  other 
parts  of  a  deed  in  which  an  erasure  may  be  fatal  to  the 
particular  clause  or  provision  in  which  it  occurs.  But 
the  effect  of  the  erasure  must  vary  in  all  such  cases,  ac- 
cording as  it  may  appear  to  be  more  or  less  important 
to  the  deed.  Where  at  writing,  however,  consists  of 
distinct  and  separate  provisions,  it  would  be  absurd  to 
say  that  a  vitiation  which  is  fatal  to  one  part  of  it  must 
necessarily  be  fatal  to  the  whole.  No  lawyer  will 
maintain  that,  in  a  deed  of  settlement  bequeathing  a 
variety  of  legacies,  a  vitiation  in  one  of  the  legacies 
will  annul  the  whole  deed.  And,  in  like  manner,  an 
erasure  in  any  of  the  fencing  clauses  of  an  entail, 
although  it  may  have  the  effect  of  liberating  the  substi- 
tute heirs  from  the  fetters  of  a  particular  prohibition, 
can  never  render  it  inoperative  as  a  deed  of  conveyance 
to  the  heirs  of  entail,  or*  destroy  the  efficacy  of  the 
other  prohibitions.  Hence,  therefore,  it  is  a  complete 
fallacy  to  say  that  an  erasure  in  any  important  part  of 
a  writ  necessarily  implies  a  total  nullity.  Cases,  in- 
deed, may  be  supposed  where  such  would  be  the  result; 
but  it  is  always  a  question  of  circumstances  what  is  to 
be  the  effect  of  the  erasure,  and  it  never  can  be  re- 
solved without  looking  bo^h  to  the  nature  of  the  writ, 
and  the  interest  of  the  objector  to  plead  it.  It  cannot 
be  disputed  that,  according  to  the  present  form  of 
deeds,  there  is  much  that  is  redundant  and  quite  un- 
necessary to  give  complete  effect  and  validity  to  a 
conveyance.  No  one  would  venture  to  maintain  that 
either  the  misspelling,  or  the  erasure,  or  the  total  omis- 
sion of  such  words  as  <<  toils,  crofls,  annexis,  connexis," 
and  the  like,  would  invalidate  a  conveyance  of  the  lands. 
As  little  would  the  validity  of  a  whole  deed  be  shaken, 
because,  in  its  narrative,  it  contained  some  error  in  the 
recital  of  other  deeds,  any  recital  of  these  deeds  being 
unnecessary  and  superfluous.  It  would  be  vain  to 
advert  even  cursorily  to  the  many  unnecessary  pro- 
lixities which  the  anxiety  of  conveyancers  has  intro- 
duced into  our  forms  of  deeds.  They  are  well  known; 
and  it  may  be  said  of  them  with  the  utmost  safety, 
that  the  deed  would  be  of  equal  force  or  efficacy 
without  them.  Any  vitiation  in  clauses  of  this  descripn 
tion  must  be  regarded,  comparatively  speaking,  as  im- 
material. If  the  whole  clause  be  little  better  than 
surplusage,  it  would  be  a  solecism  in  law  to  say  that 
the  erasure  of  a  word  in  it,  or  of  a  single  letter  in  a 
single  word,  would  destroy  and  annul  the  whole  deed. 
The  pursuer,  however,  seems  to  proceed  on  a  notion 
the  very  reverse  of  all  this.  He  seems  to  hold  that 
the  effect  of  erasures  is .  to  be  determined  by  their 
number,  and  not  by  their  importance.  The  subject 
of  erasures  has  been  repeatedly  under  consideration ; 
and,  without  speculating  further  on  general  principles, 
it  may  be  more  satisfactory  to  bring  under  the  re- 
view of  your  Lordships  a  short  summary  of  the  cases 
which  have  already  been  decided :  Stair,  B.  IV.  tit. 
42,  §  19.  Gay  wood  v.  M<£and,  I9th  June  1828 ; 
S.  and  D.,  Vol  VI.  p.  991.  The  Trustees  of  the  Earl 
of  Cassilis  t;.  Kennedy,  2d  June  1831 ;  S.  and  D. 
Vol.  IX.  p.  663.  Morrison  v.  Cauvin's  Trustees,  30th 
June  1829 ;  S.  and  D.  Vol.  VII.  p.  810.     It  is  settled 
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law  ( 1 ,)  that,  in  the  absence  of  fraud,  where  the  erasure 
has  been  made  with  a  view  to  the  correction  of  a 
clerical  error,  extending  only  to  certain  letters  of  a 
word,  even  in  the  most  important  parts  of  th^  deed,  it 
will  not  constitute  an  objection  to  the  instrument.  But, 
if  tliis  proposition  be  sound,  it  follows,  by  necessary 
consequence,  that  a  greater  latitude  will  be  given  to 
erasures  of  the  same  character,  which  are  of  less  essen- 
tial importance  to  the  writing,  more  especially  if  it 
shall  appear,  from  other  parts  of  the  deed,  that  the 
word  superinduced  is  the  only  one  which  could  give  a 
consistent  meaning  to  the  sentence.  (2.)  Again,  it  is 
another  rule,  equally  supported  by  authority,  that, 
where  the  vitiation,  although  more  extensive,  occurs  in 
unimportant  parts  of  the  deed,  but  where  the  words 
superinduced  are  either  necessary  to  give  a  consistent 
meaning  to  the  clause,  or  are  supported  and  borne 
out  by  other  provisions,  it  does  not  either  annul  the 
whole  deed,  or  cancel  the  whole  provision.  Wright  v. 
M'Leod,  8th  February  1672 ;  Morr.  1 1,440.  Lyon  «. 
Earl  of  Aboyne,  21st  December  1709  :  Morr.  p.  1 1,544. 
Cumming  v.  the  Presbytery  of  Aberdeen,  18th  April 
1721 ;  Robertson's  Appeal  Cases,  p.  364.  Maxwell  v. 
Houston,  30th  April  1725 ;  Robertson's  Appeal  Cases, 
p.  539*  Spottiswoode  v.  the  Creditors  of  Preston- 
grange,  17th  June  1741 ;  Morr.  Diet.  p.  16,811.  Kemps 
V.  Ferguson,  2d  Marcli  1802.  Earl  of  Traquair  v. 
Henderson,  26th  June  182-i;  Morr.  p.  16,499.  Aber- 
iiethy  r.  Forbes,  l6th  Jaimary  1835;  Shaw  and  Dun- 
lop,  Vol.  Xnir  263.  Adam  v.  Drummond,  12th  June 
1810;  F.  C.  p.  661.  There  is  still  another  rule  of 
law  to.  which  the  defenders  arc  anxious  to  direct  at- 
tention, arising  out  of  the  fact  that  the  deeds  were  exe- 
cuted in  duplicate.  The  reference  in  the  testing  clause 
in  each  deed  to  the  duplicate,  executed  at  the  same 
time,  is  a  competent  mode  of  correcting  erasures,  and 
affords  conclusive  evidence  that  the  erasures  were  made 
before  signature  by  Lord  Strathmore.  The  practice 
of  correcting  clerical  errors  in  written  instruments,  is 
quite  common  and  acknowledged.  Wherever  the  era- 
sures occur  in  essentialibus  (and  it  is  only  in  such 
cases  that  it  is  thought  to  be  necessary),  the  correction 
is  usually  made  by  a  reference  to  the  erasures  in  the 
testing  clause.  It  has  been  generally  considered  inex- 
pedient to  leave  a  correction  of  this  kind  to  depend  on 
the  testimony  of  witnesses,  and  it  has,  on  this  account, 
fieen  deemed  advisable  that  they  should  be  adverted  to 
in  the  testing  clause.  In  considering,  however,  how 
far  a  declaration  in  the  testing  clause,  as  to  the  number 
and  extent  of  the  erasures,  may  be  supplied  by  means 
of  attested  duplicates,  it  is  not  immaterial  to  look  to 
tike  safeguard  against  alteration,  which  the  present 
practice  affords.  The  extent  of  tlie  safety  may  be 
measured  by  the  circumstance,  that  the  testing  clause 
may  be  filled  in  at  any  time  before  a  deed  is  recorded, 
or  otherwise  put  in  judgment.  Now,  if  the  writer  of 
the  deed  can  cure  aU  defects  arising  from  erasures,  by 
means  of  a  declaration  in  the  testing  claos^  written 
at  a  great  distance  of  time,  it  is  conceived  that  the 
8upi>06ed  penalty  for  erasures  bears  no.  proportion  to 
the  facility  wid^  which  they  may  be  remedied,  and 
that  it  requires  very  little  in  the  shape  of  equipol- 
lenis  to  give  equal,  if  not  greater  security,  against 
fjppoHfado  alterations  on  deeds.    The  effect  of  deeds 


written  in  duplicate,  does  not  af^iear  to  have  been 
much  considered  by  our  institutional  writers.  In  so 
far,  however,  as  there  is  any  authority  to  be  found 
upon  the  subject,  it  goes  far  beyond  what  is  necessary 
for  the  defenders'  case.  Erskine  thus  lays  down  the 
law  :  (Erskine,  B.  III.  tit.  2,  §  20,)  '<  In  mutual  con- 
tracts, a  marginal  note  upon  one  of  the  duj^ioates  is 
probative  against  the  party  who  is  possessed  of  and 
founds  on  that  duplicate,  though  there  should  be  no 
such  uote  upon  the  other  duplicate.  But  if  the  note 
shall  contain  any  thing  in  favour  of  that  party,  it  is  not 
binding  on  the  adverse  party,  unless  it  be  sof^xirted 
either  by  his  oath  or  by  posterior  relative  writings,  or, 
in  special  cases,  by  the  testimony  of  instrumentary  wit- 
nesses." This  doctrine  is  fully  confirmed  by  the  de- 
cision in  the  case  of  Boswell  r.  Boswell,  20th  Febniary 
1708;  Morr.  17,025.  Cubison  v.  Cubison,  3d  Ju^ 
1716  ;  Morr.  16,889-  The  great  principle  contended 
for  by  the  pursuer  is,  that  tiie  deeds  in  quesiioa,  as 
they  stand,  are  not  ex  facie  and  legally  the  deeds  of 
the  Earl  of  Strathmore — ^the  legal  presumption  being 
that  the  vitiations  were  all  made  posterior  to  signature 
by  his  Lordship  and  the  witnesses ;  and  fraud  being, 
in  all  cases,  presumed  where  the  erasures  are  not 
noticed  in  the  testing  clause.  It  is  submitted  ^at  the 
premises,  as  well  as  the  conclusions,  are  unsound.  It 
is  a  mistake  to  say  that  fraud  is  to  be  presumed  where 
the  vitiation  is  not  noticed  in  the  testing  dause^  The 
opinion  of  Lord  President  Blair,  in  the  case  of  Adam 
V,  Drummond,  adverts  specially  to  this  point.  It  was 
there  laid  down  by  his  Lordship,  that  if  fraud  were 
otherwise  proved,  he  would  have  been  inclined  to  set 
aside  the  whole  deed ;  and  it  was  because  fraud  was 
not  to  be  presumed,  that  the  objection  to  the  erasure 
was  disregarded.  In  like  manner,  this  notion  is  distinctly 
contradicted  by  all  the  decisions  already  referred  to. 
In  all  these,  the  testing  clauses  were  silent  on  the  sub- 
ject)  and  in  none  of  them  was  fraud  presumed,  other- 
wise, unquestionably,  the  deeds  would  have  been  set 
aside.  It  is  difficult,  indeed,  to  conceive  by  whom  the 
fraud  in  the  present  case  could  have  been  committed  ; 
and  it  is  equally  difficult  to  imagine  wherein  the  fruud 
consisted,  seeing  that  the  deeds,  as  they  now  ataxidj 
carry  out  what  the  pursuer  himself  admits  to  have  been 
their  object — ^his  own  disinheritance.  Again,  assniming 
it  to  be  a  sound  legal  presumption,  that  all  vitiations 
are  made  posterior  to  signature  by  the  granter,  it  is 
merely  a  presumption,  and  falls  under  the  well  known 
rule  of  law,  presvanptio  cedit  veriUxU*  The  d^enden 
have  no  occasion  to  resort  to  parole  proof  to  rebut  this 
presumption.  There  is  written  evidence  contained  in 
gremio  of  the  deeds  themselves,  which  is  intrinsically 
of  far  greater  worth  than  the  ordinary  form  of  reference 
in  the  testing  clause.  The  execuUon  <^  4he  deecb  in 
duplicate,  and  the  reference  in  the  testing  chmse  to 
such  duplicates,  affwds  die  most  inoontrovertiUe  evi- 
dence that  the  erasures  had  been  made  previous  to  the 
deeds  being  completed  by  Lord  Strathmore's  subecrip- 
tion.  Both  sets  of  deeds  were  executed  at  the  same 
time — they  all  formed  parts  of  one  general  settlement, 
mutually  referring  to  each  other ;  and  it  is  a  fact  whi<^ 
is  completely  established  by  Mr  Innes'  report,  and 
which  the  pursuer  has  not  ventured  to  deny,  that,  with 
the  exception   of  the    partial  erasure   in  the    word 
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*^  and  the  wovd«  **  a  will,"  in  the  narrative  of 
the  trust-disposition,  there  is  not  a  word  written  on  an 
erasure  in  the  one  deed,  which  is  not  free  from  erasure, 
and  otherwise  unassailable,  in  the  other.  If  the  Court 
would  give  credit  to  a  statement  in  the  testing  clause, 
made  either  by  the  writer  of  the  deed  or  by  any  other 
individual  by  whom  the  clause  may  be  filled  up  (for 
there  is  no  occasion  for  its  being  filled  up  by  the  writer 
of  the  deed),  and  that,  too,  at  the  distance  of  years,  as 
sufficient  to  overcome  this  legal  presumption — could 
they  hesitate  for  a  moment,  in  disregarding  it,  while 
there  was  before  them  real  evidence,  arising  from  the 
execattoo  of  the  duplicates,  that  the  deeds  now  put  in 
suit  were  the  very  deeds,  without  change  or  altera- 
tion, as  executed  by  Lord  Strathmore  ?  With  regard 
to  the  objection,  that  the  deed  of  nomination  contained 
no  dispositive  words,  it  is  quite  a  fixed  principle  in  the 
law  of  Scotland,  that  a  deed  of  nomination  does  not 
require  dbpositive  words  to  render  it  effectual.  It  is  a 
deed,  as  its  name  imports,  granted  in  the  exercise  of  a 
power  or  faculty  reserved  by  the  granter  in  the  original 
entail.  It  dees  not  convey,  nor  does  it  purport  to  con- 
vey, nor  ought  it  to  convey,  de  novo,  the  lands  to  the 
heirs  named  in  it«  This  point  was  fully  considered  in 
the  Porterfield  case,  November  13,  1829;  and  the  law 
was  laid  down  by  the  consulted  Judges  as  not  admit- 
ting of  any  doubt.  **  In  the  case  of  a  substitution, 
hiBredUms  nominandis,  as  in  every  other  case  of  substi- 
tution, the  deed  of  entail,  as  a  conveyance,  must  be 
complete  in  itself,  and  fit  for  the  transmission  of  heri- 
table property ;  while  the  instrument  of  nomination, 
which  is  not  required  to  contain  any  oonveyance,  to 
impose  any  obligation,  or  to  be  prepared  in  any  tech- 
nical form,  provided  it  be  an  authentic  writing,  is 
merely  evidence  that  the  condition  of  the  previously 
existing  grant  is  purified.  This  form  of  substitution 
occurs  at  an  early  period  in  the  history  of  the  law ; 
and  it  is  given  by  Dallas,  the  first  and  best  of  our 
writers  on  conveyancing,  as  part  of  the  ordinary  style 
of  an  cntaiL  Mr  C.  Porterfield  has  cited  various  cases, 
fitHn  the  records  of  this  Court,  in  which  persons  have 
been  served  heirs  of  tailzie,  on  producing  to  the  inquest 
instruments  of  nomination  as  evidence  that  they  were 
sulistitutes  under  an  investiture  so  framed."  The  judg- 
ment of  the  Court  of  Session,  which  decided  this  point 
among  others,  was  affirmed  in  the  House  of  Lords. 
At  advising, 

Zorcf  Pmident — The  only  donbt  I  have  is,  whether  the 
parties  have  fally  considered  whether  the  alleged  vitiations 
were  made  before  the  exeeution  of  the  deeds,  or  fuhsequently. 
There  is  no  mention  made  of  them  iu  the  testing  clauses;  and 
I  must  say,  that  j\o  person  had  a  right  to  make  any  alterations 
on  the  deeds  after  execution.  They  ought  all  to  have  been 
mentioned  in  the  testing  clause.  Now,  there  is  more  than 
two  hundred  erasures,  and  yet  no  notice  has  been  taken  of  them. 
If  these  or  any  one  of  them  were  in  euentialihuSf  the  deed  or 
deeds  oDotaining  them  would  be  vitiated.  No  doubt  some  of 
them  are  very  trivial :  yet  others  would  appear  of  more  import- 
ance. I  confess  I  feel  a  serious  difficulty  in  dealing  with  this 
case. 

L&rd  GilUet — I  have  considered  the  doubt  which  has  struck 
yoor  Lordship ;  and  I  own  I  felt  a  similar  difficulty  at  first 
amoBg  no  aany- errors  alleged  to  be  oif  importanoe ;  and  I  re- 
collect, St  last  advisiiig,  adang  the  counsel  for  the  pursaer  to 
point  out  one  error  m  mtbUnmliaUbuM,  I  lieli  it  ioapossiUe  then 
to  say,  without  seeing  the  deeds,  which  have  since  been  printed 


in  a  particular  way  for  our  consideration,  what  was  the  natiir<i 
of  the  erasures.  If  I  had  seen  one  vitiation  in  subsiantiahbus; 
I  would  have  had  no  hesitation :  for  the  law  is  quite  clear  on 
that  subject.  I  certainly  must  say  I  have  not  the  slightest  it^ 
vour  for  such  deeds  which  cut  off  the  lieir,  and  tie  up  the  for- 
tune, for  a  length  of  time ;  but  the  question  is,  has  the  pursuer 
fixed  upon  any  error  in  substantialibus  f  Now,  none  such  has 
been  pointed  out  to  me.  A  great  deal  of  learning  has  been  ex- 
hibited in  the  case  for  the  pursuer,  but  it  is  beside  the  question; 
for  I  imagine  the  pointing  out  of  a  single  error  iu  gubttatUiaiibnt 
would  have  been  nearer  the  point.  I  have  gone  over  the  deeds 
very  minutely  and  carefully,  but  I  could  find  no  error  in  esaen* 
tialibus,  A  great  multitude  of  one  sort  or  another  has  been 
shown  to  exist  in  the  deeds,  but  there  is  not  one  of  importance. 
Now,  the  point  for  our  decision  is,  what  efiect  shall  be  given 
to  these  deeds  ?  It  is  not  a  question  on  the  common  law.  I 
am  of  opinion,  that  as  nothing  is  vitiated  iu  euentialibits,  we 
must  adhere  to  the  Lord  Ordinary's  interlocutor.  It  is  common 
to  advert  to  errors  in  the  testing  clause,  but  then  that  will  not 
always  afford  a  sure  criterion  in  such  a  question :  a  better  safe- 
guard, I  imagine,  has  been  provided  by  the  deeds  being  in  du- 
plicate. They  refer  to  one  another ;  and  by  doing  so,  exclude 
doubt :  for  it  appears  the  errors  that  occur  m  one  deed  are  not 
to  be  found  in  the  duplicate.  Lord  Balgray,  I  know,  holds  a 
similar  opinion. 

Lord  Mackenzie, — I  concur.  With  regard  to  the  doubt  which 
struck  the  Lord  President,  I  would  say  that  there  is  a  difference 
between  errors  occurring  in  deeds  where  firaud  is  averred,  and 
where  none  such  is  alleged.  Where  the  intention  is  fraudulent, 
vitiations  are  of  much  more  importance  in  deeds.  I  recollect 
a  case  which  came  before  me,  as  Lord  Ordinary,  of  that  de- 
scription. I  was  satisfied  the  error  was  real,  and  the  Court, 
the  Second  Division,  on  proof  of  the  vitiation,  held  the  deed 
null.  But  there  is  another  set  of  cases  where  there  is  no  fraud, — 
no  allegation  of  it,  and  where  there  is  no  ground  even  for  sus- 
picion— I  mean  the  ordinary  case  of  erasure.  The  instrument 
ought  to  create  certainty ;  but  it  has  been  settled — where  th^re. 
is  no  proof  of  fraud — that  the  alteration  shall  not  vitiate  the 
deed,  unless  it  be  of  such  a  kind,  that  it  renders  uncertain  what 
is  stated,  or  open  up  means  of  supplying  other  words  than  those 
used.  I  cannot  think  there  are  any  errors  of  that  sort  here ; 
for  the  errors,  so  fcir  as  I  am  aware — if  held  not  untrue — would 
not  annul  any  material  part,  even  giving  the  whole  effect  which 
the  law  has  given  to  vitiations.  I  do  not  think  either  any  stress 
can  be  laid  on  the  fact  of  so  great  a  number.  I  am  of  opinion 
that  is  nothing  to  the  point.  No  doubt,  I  do  not  mean  to  say 
that  such  a  thing  is  at  all  proper ;  for  if  a  deed  of  entail  were 
presented  to  us  for  warrant  to  be  recorded,  I  apprehend,  if  we 
saw  such  errors,  we  would  not  pass  it.  But  here  the  entail  is 
made  and  recorded ;  and  the  question  is,  ought  it  to  be  sustain- 
ed as  a  deed  ?  In  practice,  it  is  customary  to  notice  errors  in 
the  testing  clause,  which  are  in  gubetantialibus ;  but  I  under- 
stand, where  they  are  confessedly  trivial,  no  notice  is  taken  of 
them,  however  numerous,  even  supposing  they  amounted  to 
10,000,  because  a  number  of  erasures,  not  in  essentialibus,  is 
not  equal  to  one  reaUy  in  substantialibus.  The  argument,  there- 
fore, of  there  being  so  many  erasures  as  that  condescended  on, 
I  hold  not  to  apply, — ^the  whole  number  of  errors  being  trivial 
in  themselves.  Now,  the  question  is  just  this,  is  there  here 
any  error  tn  substantialibua,  or  is  there  any  one  error  which, 
taken  with  any  other,  would  amount  to  an  error  in  substantiali- 
bus f  I  have  found  nothing  of  that  sort,  on  a  perusal  of  the 
deeds,  and  none  such  has  been  pointed  out;  and  I  suppose,  if 
there  had  been  one  such  error,  it  would  have  been  brought  for- 
ward prominently.  I  think,  with  Lord  GilUes,  that  a  great  deal 
depends  upon  the  dupUcates ;  and  that  the  reference  in  the  se* 
veral  testing  clauses,  of  the  deeds  being  executed  in  duplicates, 
and  bearing  reference  to  one  another,  is  good  evidence  that  thq 
deeds  were  held  to  agree  at  the  time  of  execution ;  for  if  we 
find  an  erasure  in  one  deed,  which  is  not  contained  in  the  other, 
I  think  it  must  be  held  that  the  two  words  agreed  at  the  time; 
of  signing.  If  this  be  good,  it  is  just  equal  to  mentioning  in  a 
testing  dause,  that  the  erasures  were  made  before  signature. 
I  do  not  say  that  duplicates  in  other  casps  would  be  equally  ef- 
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fectual  to  rectify  errors.  This,  it  will  be  recollected,  is  a  spe- 
cial case.  I  do  not  think  that,  if  a  bond  were  executed  for  £50, 
and  the  duplicate  made  the  sum  out  to  be  £50,000,  and  the  sum 
in  the  first  were  on  an  erasure,  that  the  duplicate  would  rectify 
the  matter.  But  there  is  no  such  erasure  in  these  deeds,  and 
there  is  not  one  which  may  not  be  well  defended. 

Lord  President I  merely  suggested  the  doubt  I  felt,  in  case 

the  parties  had  not  fully  considered  the  difficulty ;  for  I  am  of 
opinion  that  the  errors  were  in  the  deeds  before  execution,  and 
there  is  no  allegation  that  they  were  made  afterwards. 

Forgyth  for  pursuer. — We  trusted  to  the  presumption  of  law, 
that  they  were  made  after  subscription. 

Lord  Gillies I  am  quite  of  opinion  that  this  is  a  case  where 

the  doctrine  of  **  muha  juvant"  do  not  a  ply. 

Rutherjurd, — The  trustees  are  entitled  to  expenses  for  this 
unnecessary  litigation. 

Lord  President — I  cannot  say  tlie  litigation  has  been  un- 
necessary; for  I  would  have  thought  it  very  odd  if  the  question 
had  not  be^n  tried. 

The  Court  adJiered. 

Lord  Ordinary,  Cockburn Act.  Solicitor- General  (Cun- 

ingbame),  Forsyth,  Whigham ;  James  Hamilton,  C.S.,  Agent 

. — AU,  Rutherfurd,  A.  Anderson,  G.  Dundas;  Dundas  and 
Wilson,  C.S.,  Agents.— B,,  C/er/fc— [G.D.F.] 


No.  142. 


2d  February  1837. 

FiEST  Division (G.D.F.) 

-Andrew  Kippen,  Pursuer,  v.  J.  and  J. 
Forsyth,  Defenders. 


Cessio— Process— 6  and  7  Gul.  IV.  c.  56,  §  \5—HJd,  (1.) 
That  it  is  not  a  due  compliance  with  the  spirit  of  the  section  of 
6  and  7  Gul.  IV.  c.  56,  which  requires  the  pursuer  of  a  cessio 
to  lodge  his  books,  {fc.  within  sir  days,  to  be  patent  to  all  con- 
cerned, for  the  pursuer  merely  to  lodge  titem  pro  forma,  and 
instantly  to  borrow  them  up,  before  the  creditors  have  had  an 
opportunity  ofinspectina  them,  (2.)  Opinion  expressed^  that 
an  offer  of  caution  for  toe  amount  of  the  incarcerating  creditor's 
debt,  is  not  st^cient,  where  creditors  have  appeared  and  sue- 
cessfuUy  opposed  the  pursuer's  liberation  on  the  merits ;  and, 
(3.)  That  the  Court  will  take  into  consideration  whether  the 
pursuers  statements  as  to  his  affairs  are  satisfactory,  before 
making  a  remit  to  the  Sheriff. 

The  pursuer  brougHt  a  process  of  cessio  in  terms  of 
the  recent  Statute,  6  and  7  Gul.  IV.  c.  SQ,  and  had,  as 
previously  reported,  p.  108,  raised  the  question  of  the 
competency  of  obtaining  liberation  before  the  expiry 
of  the  thirty  days.  The  point  being  a  novel  one,  the 
Court  considered  it  advisable  to  take  the  opinions  of 
the  whole  Judges,  for  which  purpose  it  was  superseded 
at  last  advising  (3d  December  1836).     Of  tliis  date, 

Lord  President. — This  case  lay  over  for  the  purpose  of  con- 
sulting the  whole  Judges  upon  this  point ;  but  as  several  of  them 
have  been  unwell,  that  step  has  been  unavoidably  postponed. 
It  has  however  been  suggested,  that  time  has  solved  the  ques-  - 
tion  here ;  and  it  is  unnecessary  now  to  decide  the  competency 
of  liberation,  before  the  thirty  days  have  run,  since,  in  the  pre- 
sent instance,  they  have  elapsed.  The  creditors  are  now  in 
Court ;  and  it  is  competent  to  the  Court  to  grant  the  warrant 
for  liberation. 

Crawford,  for  pursuer,  moved  the  Court  accordingly  for 
liberation. 

Patton,  for  defenders,  oljected  to  liberation  being  granted,  in 
respect  the  pursuer  had  not  made  a  fair  disclosure  of  his  affairs, 
nor  properly  accounted  for  his  losses.  He  likewise  stated,  that 
the  defenders  had  not  had  an  opportunity  of  inspecting  the  pur- 
suer's books.  They  had  been  lodged  within  the  statutory 
period,  but  were  instantly  borrowed  up  by  the  pursuer's  agent. 

Lord  Gillies — The  Statute  says,  the  books  shall  be  patent 
to  all  concerned.     This  surely  is  not  a  compliance  with  it ;  and 


I  cannot  think  the  Statute  intended  that  the  books  should  be 

borrowed  up  in  this  way. 

Lord  President. — I  should  think  not.  The  Statute  means 
that  they  shall  be  lodged  by  the  pursuer ;  and  that,  I  apprehend, 
with  a  view  to  such  a  question  as  this. 

Crawford  explained  the  pursuer's  circumstances,  and  stated 
that  he  would  find  caution  for  the  amount  of  the  incaroeratiiig 
creditor's  debt,  and  further  craved  a  remit  to  the  Sheriff. 

Lord  President  and  Lord  Gillies That  will  not  do  at  all, 

particularly  after  the  strong  statement  made  by  the  creditors  on 
the  merits.  We  must  look  to  the  amount  of  the  whole  of  his 
debts.  We  may  liberate,  but  the  Act  does  not  say  it  shall  be 
imperative  to  do  so.  It  b  competent  to  liberate ;  but  the  debtor 
must  find  security. 

Lord  Mackenzie  concurred. 

Crawford. — Then  a  remit  may  be  made  to  the  Sheriff,  who 
will  investigate  the  affairs,  and  hear  the  creditors. 

Lord  Gillies. — Certainly  not  until  the  Court  see  some  good 
reason  for  that  step. 

Lord  President. — As  the  Act  is  not  imperative,  I  presume 
we  are  not  to  make  a  remit  to  the  Sheriff  till  some  reasonable 
caution  be  found -for  the  debts. 

Lord  Gillies. — Nor,  I  presume,  till  we  see  ground,  for  it. 
But,  first  of  all,  the  creditors  are  clearly. entitled  to  see  the 
books. 

The  Court,  on  the  motion  of  the  defenders,  super- 
seded meantime,  and  appointed  the  books  to  be  lodged 
in  process. 

Act.  James  Crawford ;  James  Marshall,  S.S.C.,  Agent.^^AU. 
Patton;  Fisher  and  Duncan,  S.S.C.,  Agent's. — D.,  Clerk. — 
[G.D.F.J 


2d  February  \W3,1 . 

Secoko  Division (J.D.M.) 

No.  143. — Earl  of  Tbaquair  and  Others,  Pur^ 
suersy  V.  Mrs  Abigail  Conyers  or  Williamson 
and  Charles  B.  Scott,  W.S.,  Defenders, 

Obligation — Relief— Road  Trustees —  Certain  heritors  of  a  coun- 
ty  having  resolved  to  form  a  road  at  the  joint  expense  of  the 
parties,  and  having  subsequently  granted  bonds  for  several 
sums  borrowed  for  the  execution  of  the  work —  Cireumst4mces 
in  which,  in  an  action  of  relief  against  the  representatives  of 
one  of  the  heritors,  to  whom  the  project  had  been  communicated, 
and  who  approved  of  it,  but  did  not  attend  the  meeting  at  which 
the  undertaking  was  resolved  upon,  and  who  only  subscribed 
the  first  bond  for  borrowed  money,  the  representatives  were  as- 
soilzied, except  as  to  the  sum  in  the  bond  subscribed. 

About  the  year  1825,  the  pursuers-— proprietors  in 
the  lower  district  of  Peeblesshire,  and  acting  trustees 
upon  tlie  county  roads— formed  the  project  of  making 
a  road  up  Leithen  Water,  in  the  county  of  Peebles,  to 
the  confines  of  Mid- Lothian,  and  of  erecting  a  bridge 
over  the  Tweed,  near  the  village  of  Innerleithen,  in 
connection  with  the  intended  road.  Though  it  was 
considered  that  this  road  might  be  advantageous  to 
the  district  generally,  it  was  to  be  more  immediately 
beneficial  to  the  pursuers,  and  to  the  estates  of  whicL' 
they  were  then  proprietors. 

In  the  year  1824,  by  the  death  of  his  brother,  the 
late  Walter  Williamson  succeeded  to  the  property  of 
Cardrona  as  heir  of  entail ;  he  did  not,  however,  reside 
at  Cardrona,  having  continued  to  live  in  England  after 
his  succession.  The  pursuers  had,  so  early  as  Octo- 
ber 1825,  resolved  on  nuiking  the  road.  They  then 
obtained  from  the  county  trustees  authority  to  erect 
toll-bars,  and  also  procured  an  obligation  from  the  ge- 
neral trustees  to  assign  to  them  the  proceeds  of  the 
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tolb»  to  indemnify  them  for  the  advances  of  money 
in  making  the  road.  The  first  notice  which  Mr  Wil- 
liamson had  of  the  project,  was  by  a  letter  from  Mr 
Allan  of  Glen,  to  his  (Williamsoi^'s)  agent,  Mr  C.  B. 
Scott,  W.S^  stating : 


«« 


We  have  agreed  to  be  conjunctly  and  severally  hound  in  a 
bond  for  the  money  to  be  borrowed  for  executing  these  works ; 
and  I  shall  be  happy  if  Mr  Williamson  will  allow  you  to  add 
his  name  to  the  list  undernoted.  I  need  not  state  the  numer- 
ous advantages  which  this  road  will  produce  to  Cardrona,  as 
yon  are  fiilly  aware jof  them." 

Mr  Scott  forwarded  a  copy  of  this  letter  to  Mr  Wil- 
liamson, and  at  the  same  time  wrote  to  him  as  follows: 

"  The  road  proposed  is  a  road  from  Innerleithen  towards 
E^nbttrgb ;  and  if  certainly  would  be  a  great  advantage  to  that 
port  of  the  country.  At  the  same  time,  situated  as  you  are,  and 
not  having  it  in  your  power  to  take  any  share  in  the  managemt.'Ut, 
you  may  perhaps  not  feel  disposed  to  give  your  name  to  the 
bond.  I  merely  mention  this  for  your  consideration  ;  and,  in 
case  you  feel  disposed  to  countenance  the  undertaking,  you 
might  perhaps  prefer  doing  it  by  a  subscription  either  for  the 
road  or  bridge.*' 

In  answer,  Mr  Williamson  wrote  to  Mr  Scott : 

**  I  am  very  glad  to  hear  of  the  projected  road  up.Leithen 
Water,  and  the  bridge  over  the  Tweed,  which  I  really  think 
will  be  a  great  improvement ;  and  I  consent  with  pleasure  to 
your  adding  my  name  to  the  respectable  list." 

That  answer  was  not  communicated  by  Mr  Scott, 
either  to  Mr  Allan  or  to  any  of  the  pursuers.  The 
only  communication  which  took  place  in  reganl  to  the 
matter  between  Mr  Scott  or  Mr  Allan,  was  at  a  meet- 
ing of  the  trustees  of  the  late  Mr  Walter  Williamson, 
of  whom  Mr  Allan  was  one,  at  whicli  Mr  Scott  stated 
to  Mr  Allan,  that  he  had  heard  from  Mr  Williamson, 
who  was  favourable  to  the  undertaking. 

On  24th  March  1826,  a  meeting  of  heritors  inter- 
ested took  place,  Mr  Allan  being  marked  in  tlie  sede- 
runt as  for  himself  and  Dr  Charles  Williamson  of  Car- 
drona.     At  that  meeting, 

*'  the  gentlemen  present  taking  into  consideration  the  great  be- 
nefit which  the  formation  of  this  road  will  afford  to  the  countrv, 
resolve  unanimously,  that  the  same  shall  be  made  at  the  joint 
expense  of  the  parties  hereto,  and  for  whom  at  the  meeting  ap- 
pearance is  made  (it  being  understood  always  that  Mr  Suttie 
and  his  fiither.  Sir  James,  arc  not  to  be  accounted  as  two  obli- 
gants,  but  that  Mr  Suttie  binds  Sir  James)  ;  and  as  money  must 
be  borrowed  for  the  works,  they  agree  that  the  parties  and 
their  constituents  shall  raise  the  monev  by  loan  ;  therefore  the 
forties  hereto  agree,  and  bind  and  obhge  themselves  to  the  ef- 
fect following :  That  is  to  say,  that  a  sum  not  exceeding  six 
thousand  pounds  Sterling  shall  be  borrowed  on  the  joint  se- 
curity of  Lord  Linton,  Mr  Campbell,  Sir  James  Suttie,  Mr 
Stcuart,  Mr  Allan,  Dr  Williamson,  and  Mr  Horsburgh,  in  one 
puni,  or  in  such  separate  sums  as  the  committee  herein  after 
named,  or  quorum  thereof,  shall  direct ;  and  the  parties  bind 
and  oblige  themselves,  and  their  constituents  (Mr  Sutde  as 
aforesaid  only  binding  Sir  James),  to  execute  the  bond  or  bonds 
that  may  be  necessary ;  and  if  any  one  shall  be  absent  when 
tbe  bonds  come  to  be  signed,  the  parties  agree  for  themselves, 
and  their  constituents  as  aforesaid,  that  the  said  bonds  may  be 
executed  by  the  other  parties,  or  any  two  of  them,  and  that  the 
party  or  parties  not  executing  the  same  on  being  required,  give 
their  or  ids  obhgadons,  or  obligation,  to  free  and  relieve  the 
parties  who  may  have  signed  the  bonds  of  tbe  proportion  there- 
of, whicb»  under  the  agreement  hereby  made,  behoved  to  be 
borne  by  the  party  who  may  not  have  signed  the  same." 

The  pnrsuera  had,  in  the  meantime,  commenced 
operations^  and  the  whole  work  was  completed  without 


any  farther  communication  or  notice  to  Mr  Williamson. 
The  only  document  Mr  Williamson  subscribed  in  re- 
gard to  the  road,  was  a  bond  along  with  the  other 
heritors  for  £1025.  He  died  on  6th  May  1827,  with- 
out having  come  under  any  other  obligation  relative 
to  it. 

The  pursuers  afterwards  borrowed  sums  to  the 
amount  of  £5000,  during  the  years  1827,  1828,  and 

1829,  and  they  proceeded  to  the  completion  of  the 
road  and  bridge,  according  to  their  own  plan.  These 
sums  were  all  borrowed  upon  bond — ^the  work  was  exe- 
cuted— and  whole  proceedings  taken  by  the  pursuers, 
without  notice  to,  or  demand  upon  the  representa- 
tives of  Mr  Williamson.  The  pursuers  had  devolved 
upon  Mr  Allan  the  general  management  of  their  pro- 
ceedings ;  and  the  first  claim  against  Mr  William- 
son's representatives  was  made  in  the  course  of  a  cor- 
respondence between  Mr  Allan  and  Mr  Scott,  in  May 

1830,  in  wliich  Mr  Allan,  proceeding  upon  the  idea 
that  Mr  Williamson  had  been  a  party  to  the  minute 
for  borrowing  £6000,  indicated  an  opinion  that  Mr 
Williamson's  representatives  might  be  liable  for  his  share 
of  the  whole  of  the  debt.  Some  correspondence  then 
passed,  in  the  course  of  which  Mr  Scott  recalled  the 
real  circumstances  to  the  recollection  of  Mr  Allan  and 
the  other  pursuers.  They  then  seemed  satisfied  that 
no  claim  could  be  made  against  Mr  Williamson's  re- 
presentatives, excepting  for  the  sum  in  the  l)ond  which 
he  had  actually  subscribed.  Subsequently,  however, 
the  present  action  was  brought  against  Mrs  William- 
son as  representing  him,  and  Mr  Scott  as  bis  executor, 
for  (Hiyment  of  Mr  Williamson's  full  share  of  the  sums 
borrowed  for  the  purposes  of  the  road. 

In  defence  it  was  pleaded,  intfr  alia^ — 1.  That  Mr 
Williamson  never  entered  into  any  completed  agree- 
ment, or  came  under  any  personal  obligation  for  the 
debt  libelled,  beyond  the  £1025  contained  in  the  bond 
subscribed  by  him.  2.  Even  if  Mr  Williamson  could 
have  been  held  as  having  originally  agreed  to  concur 
in  subsequent  obligations  for  the  money  intended  to 
be  borrowed,  that  agreement  was  waived  by  the  pur- 
suers afterwards  borrowing  the  money  upon  their  own 
exclusive  responsibility,  and  by  completing  the  un-. 
dertaking  without  notice  or  demand  against  the  re- 
presentatives of  Mr  Williamson ;  and  by  their  finally 
restricting  their  claim  against  the  defender  to  a  pro* 
portion  bf  the  sums  contained  in  the  above  bond. 

The  pursuers  maintained — 1.  As  a  party  to  the  un- 
dertaking, Mr  Williamson  was  personally  liable,  along 
with  the  other  pursuers,  in  terms  of  the  minute  of  24th 
March  1826,  for  the  expense  of  making  the  road  and 
bridge  in  question ;  and  his  representatives  and  estate 
are  liable  in  relief  to  the  pursuers  of  his  proportion,  or 
one-eighth  share  of  said  expense.  2.  The  pursuers 
acted  and  transacted,  throughout  the  whole  course  of 
the  undertaking,  in  the  belief  and  on  the  faith  of  Mr 
Williamson  being  jointly  bound  and  responsible  along 
with  them ;  and  in  the  circumstances,  the  pursuers  had 
the  most  valid  and  substantial  grounds  for  entertaining 
and  acting  upon  such  belief.  3.  The  pursuers  had  not, 
in  any  respect,  waived  or  restricted  their  claim  against 
Mr  Williamson's  representatives  or  estate  for  his  pro- 
portion of  the  whole  cost  of  the  undertaking.  4.  As  the 
defenders  acknowledge  having  intromitted  with  Mr  Wil- 
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liamson's  estate  and  effects,  and  as  his  personal  estate 
was  equal  to  payment  of  all  his  debts,  the  pursuers  are 
entitled  to  decree  in  terms  of  the  conclusions  of  the 
summons,  reserving  to  the  defendere  their  relief  against 
Mr  Williamson's  legatees  as  accords,  and  to  all  con- 
cerned their  interest  in  the  toll-duties  levied  and  to  be 
levied  on  the  line  of  road. 

'^  2\8t  June  1836. — The  Lord  Ordinary  having  considered 
the  closed  record,  and  beard  parties'  procurators  thereon,  and 
made  avizandum :  Find^  that  the  late  Charles  Williamson, 
Esq.,  was  effectually  bound,  along  with  the  other  parties  sub- 
scribing the  bond,  for  his  share  or  proportion  of  the  principal 
sum  of  £1025,  contained  in  the  bond  libelled  on,  with  all  in- 
terest falling  due  thereon ;  and  that  the  defender,  Mrs  William- 
son, as  representing  him,  and  the  defender,  Mr  Scott,  as  his 
executor,  are  liable  in  a  question  with  the  pursuers  for  such 
share  or  proportion  of  the  said  sum,  and  the  interests  thereon  ; 
and  decerns  in  terms  of  the  conclusion  of  the  libel  to  that  ef- 
fect :  But  sustains  the  defences  against  the  other  conclusions  of 
the  libel,  assoilzies  the  defenders,  and  decerns :  Finds  expenses 
due  to  the  defenders,  and  remits  the  account,  when  lodged,  to 
the  auditor  to  be  taxed. 

"  Note This- case  is  certainly  doubtful.  The  first  impres- 
sion is  perhaps  against  the  defenders.  But,  on  full  consider- 
ation, the  Lord  Ordinary  has  come  to  the  conviction  that  the 
law  and  jusdce  of  the  case  require  a  judgment  in  their  favour. 
This  is  an  attempt  to  subject  the  personid  representatives  of  an 
heir  of  entail  deceased,  who  have  no  connection  with  the  en- 
tailed estate,  in  a  fuU  share  of  the  expense  of  making  a  road  for 
the  benefit  of  the  landed  interest  in  the  district,  all  of  which 
was  incurred  and  Uid  out  af^er  his  death.  For  what  was  in- 
curred in  his  lifetime  by  the  only  bond  which  he  signed,  the 
liability  is  admitted.  He  may  have  so  bound  himself  as  to 
make  his  personal  estate  liable  for  the  whole.  But,  in  the 
question,  whether  he  has  done  so  or  not,'  to  the  efifect  of  re- 
lieving the  other  proprietors,  a  clear  case  ought  to  be  made  out. 
There  is  no  question  with  creditors.  No  written  obligation  to 
that  effect  by  the  deceased  was  ever  delivered  to  the  pursuers, 
or  could  be  produced  by  them.  His  letter  to  his  own  agent, 
whether  it  was  shown  to  Mr  Allan  or  not  (and  of  that  disputed 
fact  no  evidence  has  been  offered),  and  whatever  may  be  its 
legal  import,  certainly  was  not  deHvered  to  the  pursuers  or  to 
Mr  Allan.  And  the  bond  founded  on,  whatever  may  be  its  ef- 
fect otherwise,  does  not  either  express  or  imply  an  obligation 
to  the  pursuers,  to  be  equally  answerable  with  them  for  what- 
ever other  debts  might  be  contracted  in  making  the  road.  As 
Dr  Williamson  did  not  deliver  to  the  pursuers  any  such  written 
obligation,  neither  did  he,  or  any  agent  whom  he  authorised, 
attend  any  meeting  at  which  such  an  obligation  could  be  con* 
tracted.  Whatever  may  have  been  the  impression  under  which 
Mr  Allan  assumed  authority  to  state  himself  as  appearing  for 
Dr  Williamson,  he  certainly  held  no  mandate  from  him,  nor  is 
it .  said  that  he  had  such  a  mandate  even  from  Mr  Scott,  sup- 
posing that  to  have  been  competent.  The  liability  must,  there- 
fore, be  made  out  by  facts  and  circumstances ;  that  is,  by  in- 
ference from  circumstances  in  the  conduct,  partly  of  Dr  Wil- 
liamson, and  partly  of  Mr  Scott  his  agent.  This  might  be  done : 
But  it  is  not  easy,  especially  where  there  is  no  question  with 
creditors ;  and  the  conduct  of  the  other  parties  must  also  be 
taken  into  view.  The  case  of  the  pursuers  seems  to  stand 
thus :  Mr  Allan's  letter  to  Mr  Scott,  of  the  5th  December  1825, 
intimated  to  him  the  general  design  of  the  other  gentlemen, 
mentioning  that  they  intended  to  grant  a  joint  and  several  bond 
for  the  money  required,  and  expressed  a  wish  that  Dr  William- 
son would  allow  Mr  Soott  to  add  his  name  to  the  list  subjoined. 
Mr  Scott  communicated  this  to  Dr  Williamson,  but  suggested 
a  doubt  whether  he  would  think  it  expedient  to  join  in  the  pro- 
posed bond.  Dr  Williamson  answered  to  his  own  agent  in  ge- 
neral terms,  consenting  to  Mr  Scott  adding  his  name  to  the 
list.  It  is  a  matter  in  dispute,  whether  this  letter  was  com- 
municated to  Mr  Allan  or  not ;  and  in  the  state  of  the  cause  it 
cannot  be  anumed.    But  it  is  admitted,  that  Mr  Scott  told  Mr 


Allan  generally,  that  Dr  Williamson  wte  &voaniMe  to  the 
scheme ;  and  it  might  be  implied  that  he  ^d  not  refute  iQ  aasial 
in  it.     Then  the  meeting  of  the  24th  March  1826  took'  pUu»^ 
at  which  Mr  Alhui,  no  doubt  imagining  that  he  had  authority, 
put  his  name  in  the  sederunt  for  Dr  Williamson  as  well  as  for 
himself.     The  resolutions  of  that  meeting  constitute  the  under- 
taking of  the  parties.     The  minUte  never  was  commuQieated  to 
Dr  Williamson,  nor  was  it  communicated  to  Mr  Scott  by  the  pur- 
suers, or  by  their  order,  though  in  the  case  of  Sir  James  Sutde, 
for  whom  appearance  was  made  by  another,  this  was  expresaly 
done,  and  the  act  wn»  confirmed  by  him  in  the  minutes.     Bur, 
in  consequence  of  Mr  Scott  having  offered  to  negotiate  a  loan  of 
part  of  the  money,  a  copy  of  the  minute  came  accidentally  into 
his  hands,  and  after  seeing  it,  without  making  any  objection,  he 
prepared  the  bond  for  £1025,  inserting  Dr  Williamson's  name 
as  a  party  obligant,  and  bearing  that  the  subscribers,  *  oonaidering 
that  we  have  formed  the  resolution  of  making  a  road,'  fcc.,  and '  of 
borrowing  money  for  the  accomplishment  thereof,'  have  accord- 
ingly borrowed  the  sum  of  £1025.     The  bond  in  these  terms 
was  sent  to  Dr  Williamson  for  signature,  and  was  returned  duly 
subscribed  by  him,  and  held  by  Mr  Scott  thereafter  as  agent  of 
the  lender.     Soon  after  this  Dr  WilUamson  died.     This  seems 
to  be  the  substance  of  the  case  against  the  defenders;  but, 
though  it  leaves  an  impression  at  first  as  if  Dr  Williamson  had 
fully  committed  himself  to  the  undertaking,  it  seems  to  the 
Lord  Ordinary  that  there  are  serious  defects  in  it  for  making 
out  the  liability  maintained  against  him.     When  the  proposal 
was  first  communicated  to  Dr  Williamson,  it  was  of  a  very 
general  nature,  no  meeting  having  b<ien  yet  held,  no  plan  fixed 
upon,  and  no  sum  mentioned ;  and,  though  Mr  Allan  bad  said 
that  the  gentlemen  proposed  to  grant  a  joint  and  several  bond, 
that  is  not  what  was  done ;  nor  was  any  bond  for  the  whole 
money  ever  laid  before  Dr  WiUiauison.     It  does  jiot  appear 
that  any  further  communication  was  made  to  him,  exc^t  Mr 
Scott's  letter  acknowledging  the  receipt  of  Dr  Williaoison's, 
and  saying  that  he  should  communicate  his  intention  to  Sir 
Allan,  till  the  bond  for  £1025  was  sent  for  signature.     The 
narrative  of  that  bond  imports  no  more  than  that  in  gener<il  the 
parties  hud  agreed  to  make  the  road,  and  to  borrow  money  for 
the  purpose.     But  neither  in  that  bond,  nor  in  Mr  Scott's  letter 
accompanying  it,  is  theie  any  thing  to  inform  Dr  Williaoison 
that  he  was  supposed  to  have  agreed  to  join  in  as  many  bomis 
as  the  other  parties  might  propose,  or  that,  whether  he  chose  to 
join  in  them  or  not,  and  whether  he  lived  or  died,  ha  was  to  be 
answerable  for  an  expense  exceeding  £6000.     When  he  signed 
that  particular  bond,  therefore,  there  is  no  ground  to  suppose 
that  individually  he  meant  to  undertake  the  extensive  liability 
now  maintained  against  his  representatives.     The  terms  of  his 
original  letter  would  not  warrant  this.     Indeed,  the  Lord  Or- 
dinary doubts  whether  his  real  meaning  was  not  somewhat  in 
conformity  with  his  agent's  recommendation,  believing  that  he 
reserved  entirely  for  his  own  consideration  what  bond  or  bonds 
he  might  think  fit  to  subscribe ;  and  the  terms  of  the  bond  which 
he  did  subscribe,  can  only  be  construed  with  reference  to  the 
obligation  which  he  thereby  contracted,  it  being  merely  aa  en- 
gagement to  a  third  party.     The  plea  of  the  pursuers,  there- 
fore, seems  to  be  reduced  to  this, — that  Mr  Scott,  the  agent, 
having  seen  the  minute  of  the  meeting,  though  not  directly 
communicated  to  him,  and  though  no  confirmation  was  asked 
of  him,  must  be  held  to  have  recognised  all  that  was  done  as 
really  in  Dr  Williamson's  name  and  by  his  authority ;  and  that, 
through  him,  without  any  other  act,  Dr  Williamson  and  his 
representatives  thus,  by  silence,  became  answemble  in  every 
event  in  the  utmost  extent  of  debt  which  might  be  contracted. 
The  Lord  Ordinary  would  have  die  greatest  besitatioD  in  ac- 
ceding to  this,  even  though  nothing  more  had  passed.     It  is 
inferring  an  extent  of  undertaking  wnich  was  never  put  before 
Dr  WilliamBon  at  all,  from  the  mere  acts  of  the  pursuers  them- 
selves, and  at  the  most  the  non  repugnantia  of  an  agent.     But 
there  is  more  in  the  case.     For  it  does  appear  to  the  Lord  Or- 
dinary that  there  is  real  evidence  that  neither  the  pursoers  nor 
Mr  Soott^  supposed  that  any  such  unlimited  or  cootiauous  lia- 
bility had  been  undertaken.    After  Dr  Wilhamaon'i  death,  the 
varim»  additiQosl  loam  were  ncigQ(tiu^ ;  but,  tiioiiih  Mr  ScoU 
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waa  tbe  executor  of  Dr  WUliamton,  and  some  of  the  loans  went 
through  his  hands,  the  idea  was  never  suggested  that  he,  or  tbe 
)  epresentatives  of  Dr  Williamson,  must  join  in  the  bonds.  The 
l>ondd  were  made  exclusively  by  the  other  parties;  and  it  was 
not  till  a  long  time  after,  when  tbe  adventure  was  found  unpro- 
ductive, that  the  idea  was  taken  up  of  making  these  representa- 
tives liable  for  a  share  of  the  loans,  in  which  they  had  not  been 
even  iuiked  to  concur.  And,  even  after  the  notion  waa  adopted, 
and  af^er  the  pursuers  had  had  tbe  advice  of  counsel,  Mr  Allan, 
by  hi&  letter  of  Slst  May  1832,  distinctly  intimated  that  they 
did  not  mean  to  claim  more  than  Dr  Williamson's  share  of  the 
bond  for  ;(1025.  Now,  although  the  Lord  Ordinary  would 
hesitate  to  find  upon  that  letter,  that  there  was  a  complete  re* 
lease  from  the  claim,  if  otherwise  well  founded,  except  as  it 
might  folly  warrant  Mr  Scott  to  distribute  the  executry  estate, 
he  thinks  that,  combined  with  the  previous  conduct  of  the  pur- 
suers, it  is  very  material,  as  showing  that  the  pursuers  them- 
selves had  not  supposed  at  that  time  that  Dr  Williamson  had 
undertaken  any  general  liability  for  the  debt.  They  say  that 
til  J  did  not  then  know  that  Mr  Scott  had  received  any  copy  of 
the  minute ;  but  this  la  the  very  circumstance  which  is  most 
against  them.  They  had  never  furnished  the  mhiute  to  Mr 
Scott ;  and,  judging  of  the  case  on  that  state  of  the  fact,  they 
had  made  no  daiqi  on  the  executor  at  first,  and  gave  it  up  after 
they  hod  advanced  it ;  and  thus  the  claim  comes  to  be  rested  on 
a  circumstance  quite  adventitious,  on  wbich  the  pursuers  could 
have  no  right  to  infer  that  such  a  responsibility  had  been  created. 
Though  the  case  is  doubtful,  the  Lord  Ordinary  thinks  that 
expenses  are  d  je,  both  on  account  of  the  situation  of  the  exe* 
cutors,  and  the  departure  of  the  pursuers  from  the  resolution 
which  they  themselves  had  intimated.*' 

The  parsuers  reclaimed.     On  advising, 

Lord  Meadowbank  thought  it  was  a  case  of  great  difliculty, 
and  must  be  taken  as  a  question  of  circumstances,  on  the  faith 
of  which  all  parties  acteo  in  rpgard  to  the  transaction.  The 
heritors  resolved  to  execute  the  work,  and  Mr  Allan  became 
the  organ  of  communication  with  Dr  Williamson.  Mr  Scott's 
letter  to  Dr  Williamsotl,  intimating  the  design,  put  him  on  his 
^"uord,  that  as  an  heir  of  entail  he  might  subscribe  a  sum,  rather 
than  incur  any  obligation,  and  he  was  fairly  told  the  expendi- 
ture would  be  large.  Then  look  at  Dr  Williamson's  answer  to 
Mr  Scott's  letter,  and  Scott's  intimation  of  that  to  Alhin  at  the 
meeting  of  Walter  Williamson's  trustees,  so  immediately  before 
tbe  minute  of  the  heritors.  It  is  clear  tbere  was  authoiity  to 
aild  Dr  Winiainson's  name  to  the  list.  Ento  that  three  only 
of  the  heritors  had  subscribed  the  bond,  and  an  action  of  im- 
plv'meiit  of  the  minute  had  been  brought  against  the  rest,  the 
question  of  Allan's  authority  might  then  have  been  raised,  and 
it  miglit  have  been  held  no  authority.  But  look  at  what  fol- 
lowed in  connection.  The  narrative  of  the  bond,  before  signing 
which  Dr  Williamson  had  been  certiorated  of  the  great  ex- 
pense to  be  incurred.  The  bond  itself  containing  no  limitation 
or  statement  that  the  parties  were  not  to  be  bound  ukra.  If  a 
party  leads  others  into  an  expensive  operation,  is  he  entitled  to 
withdraw  from  the  effects  himself?  Could  Dr  Williamson 
have  stopped  short  at  the  date  of  the  first  bond  ?  If  he  had 
wished  to  control  the  direction  of  the  project,  he  had  tbe 
power.  But  is  the  case  different  by  bis  death  ?  Certainly  there 
was  no  intimstion  that  they  were  proceeding  on  the  fiuth  of  his 
obligadon;  but  they  were  entitled  to  continue  their  acts  in 
completion  of  tbe  undertaking. 

Lotd  Medwyn  agreed  with  the  Lord  Ordinary. 

JLord  Gletdee  was  also  for  adhering.  In  undertakings  by  on 
association  of  heritors,  the  obligations  do  not  naturally  transmit 
against  representatives  of  the  original  parties,  unless  it  is  said 
so  in  the  original  obligation,  of  which  there  is  a  termination  on 
the  death  of  any  one  of  them. 

Lord  JtuHet-Ckrh  absent. 

Their  Lordships  adhered  to  the  Lord  Ordinary's  in<^ 
terlocntor. 

Lard  Ordinmy,  Moncreifil — Act,  Keay,  Whigham;  Thomas 
Bffuce,  iunior,  W.S.,  Ag€iU,-^Alt,  Rutherford,  Graham  Bell } 
Charles  B.  8cott»  W.S.,  Ageni [J.D.M.] 
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2d  February  1837. 
Second  Division. — (J.D.M.) 
No.  144. — Thomas  Ridley  and  Company,  PursuerJi 
and  Advocatorsy  v,  William  Sloan,  Defender  and 
Respondent, 

Lien — Carrying  Vessel — Delivery — Circumstances  in  which  an, 
agent  for  ship-owners  was  held  to  have  no  right  of  lien  over 
goods  shipped  in  a  vessel^  as  a  carrying  vessel,  against  thp 
shippers  for  the  general  debt  of  a  party ^  to  whom  they  intended 
to  consign  the  goods,  but  who  never  held  any  right  to  require 
delivery  of  them,  and  who,  being  bankrupt  at  the  time  the  goods 
arrived,  never  did  require  delivery  of  them. 

The  pursuers,  Ridley  and  Company,  glass-manufac* 
turers  in  Newcastle,  sliipped  one  hundred  gross  of 
wine  bottles  in  bulk,  addressed  to  Mr  Bell,  Glasgow. 
No  bill  of  lading  was  granted  at  the  time,  but  a  receipt 
was  given  by  the  shipmaster  on  the  24th  April  1835, 
the  date  of  shipment,  in  the  following  terms : 

"  Newcastle-upon-  Tyne,  April  24,  1835. 
"  Received  of  Thomas  Ridley  and  Company,  on  board  the 
Ann,  whereof  I  am  master,  the  undermentioned  goods,  in  good 
condition — which,  on  my  arrival  at  Glasgow,  I  promise  to  de* 
liver  and  forward  to  the  under-'inentioned  person,  on  behig  paid 
the  customary  freight  for  the  same-^e  danger  of  the  sea  only 
exceptedp— as  witness  my  hand,  John  Caawford. 

"  Mr  Bell,  Glasgow, 
"  1200  dozen  wine  bottles  in  bulk.'* 

No  invoice  was,  in  the  first  instatioe,  sent  with  the 
bottles.  Previous  to  the  date  of  this  transaction,  the 
pursuers  had  been  in  the  practice  of  consigning  to  Mr 
James  Stanislaus  Bell,  of  Glasgow,  goods  of  a  similar 
description,  as  on  sale  and  purchase.  After  some  pre- 
vious correspondt\ice  with  this  Mr  Bell,  he  by  a  letter 
to  the  pursuers,  dated  27th  March  1835,  had  given  an 
order  for  one  hundred  gross  of  bottles.  A  shipment 
of  bottles  to  the  amount  was  accordingly  made  on  24th 
April  thereaAer,  but  no  answer  was  returned  to  the 
letter  giving  the  order.  The  shipmaster  however 
swore,  that  the  wherrymen  who  brought  the  goods  to 
the  ship,  said  that  they  were  for  Mr  James  Bell  of 
Glasgow ;  and  it  appeared  that  the  consignment  wa« 
originally  intended  for  him.  Before  the  vessel  arrived 
at  Glasgow,  the  pursuers  had  received  information 
which  led  them  to  doubt  James  BclPs  sufRciency  for 
the  price,  and  they  countermanded  delivery  in  conse- 
quence,— the  defender's  clerk  being  informed  that  the 
bottles  were  to  be  delivered  to  a  Mr  Frederick  A.  BelU 
an  agent  in  Glasgow,  and  not  to  James  Bell.  The 
vessel  arrived  at  Glasgow  on  the  9th  May  1835,  and 
the  bottles  were  landed  and  warehoused  by  the  defen- 
der as  the  agent  of  the  ship-owner.  Before  the  vessel 
arrived,  James  Bell  had  become  bankrupt,  and  no  de^ 
mand  was  made  by  him,  or  any  one  for  him,  for  deli- 
very of  the  bottles,  and  no  invoice,  bill  of  ladings 
receipt,  or  mandate  was  ever  produced  to  the  defender^ 
authorising  delivery  to  James  BeU,  or  any  one  else, 
until  the  pursuers,  by  a  letter  dated  13th  May  1835» 
authorised  Frederick  A.  Bell  to  receive  delivery  for 
their  behoof,  and  transmitted  to  him  a  formal  mandate 
for  the  purpose.  Frederick  A.  Bell  then  forthwith 
called  for  delivery  of  the  goods,  tendering  at  the  same 
time  payment  of  the  freight  and  charges  attending  the 
consignment.  In  the  previous  freight-bills  between 
the  defender  and  James  Bell,  there  had  been  an  ex- 
press agreement  or  contract,  that  eadi  parcel  of  goods 
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consigned  should  be  liable  to  a  lien,  not  only  for  the 
freight  of  that  consignment  itself,  but  for  all  previous 
unsettled  freights  and  charges  between  the  parties.  A 
balance  was  due  by  James  Bell  on  this  account  to 
the  defender,  who  having  refused,  on  the  demand  of 
Frederick  A.  Bell,  to  give  delivery,  the  pursuers  pre- 
sented an  application  to  the  Sheriff,  praying  that  he 
should  be  ordained  to  do  so.  This  was  resisted,  on 
the  ground  that  the  goods  were  truly  shipped  for  James 
Bell,  and  liable  for  the  unpaid  balance  of  freight,  in 
terms  of  the  contract  between  him  and  the  defender. 
The  Sheriff-substitute,  after  a  record  had  been  made 
up,  and  a  proof  taken,  granted  the  prayer  of  the  peti- 
tion ;  but  his  judgment  having  been  reversed  by  the 
Sheriff-depute  on  appeal,  who  found  that  the  shipment 
was  made  for  James  Bell,  the  present  advocation  was 
brought  by 

The  pursuers,  pleading — 1.  The  pursuers  having 
retained  in  their  own  hands  the  receipt  or  bill  of 
lading  which  was  granted  by  the  shipmaster  for  the 
bottles  in  question,  and  having  never  transmitted  the 
same,  nor  any  invoice  or  other  notice  of  the  shipment 
to  James  Bell,  on  whose  account  the  Sheriff  held  the 
shipment  to  have  been  made,  the  pursuers  were  en- 
titled to  authorise  any  person  they  pleased  to  take  de- 
livery of  these  bottles  from  the  shipmaster,  and  were 
under  no  obligation  whatever  to  deliver  the  same,  or 
allow  the  same  to  be  delivered,  to  James  Bell.  2. 
Even  although  the  pursuers  had  come  under  any  obli- 
gation, direct  or  implied,  to  deliver  the*  bottles,  or  to 
allow  them  to  be  delivered  to  James  Bell,  yet  they 
were  entitled,  in  the  altered  state  of  his  affairs,  to 
stop  the  same  in  transitu ;  and  the  pursuers  did  ef- 
fectually exercise  the  rights  competent  to  them,  as 
the  shippers  of  the  goods,  of  stopping  them  in  tran- 
situ, by  requiring  the  shipmaster,  or  his  agent,  the 
defender,  to  deliver  the  bottles  to  them,  or  to  their 
.agent  and  mandatory,  Mr  F.  A.  Bell,  and  by  present- 
ing the  petition  which  gave  rise  to  the  present  action. 
3.  The  pursuers  are  not  bound,  as  the  condition  of 

,  demanding  delivery  of  the  bottles  in  question  from  the 
shipmaster  or  his  agent,  to  pay  more  than  the  freight 
ehargeable  upon  these  goods,  and  any  other  charges 
which  could  legitimately  be  made,  in  respect  of  these 
goods,  by  the  shipmaster  or  his  agent ;  and  they  are 
not  liable  to  pay  any  general  balance,  or  other  sum 
alleged  to  be  due  by  Mr  James  Bell  to  the  defender. 

The  defender  pleaded — 1 .  It  being  sufficiently  proved 
that  the  bottles  in  question  were  not  merely  ordered 
by  James  S.  Bell  from  the  pursuers,  but  shipped 
or  sent  by  them  to  him,  under  his  usual  address  of 
"  Mr  Bell," — and  as  they  were  received  and  stored 
by  the  defender  as  his  property,  in  the  same  way  as 
he  had  received  and  stored  former  quantities  of  goods 
of  the  like  description,  and  with  a  similar  address, 
belonging  to  him,-^it  is  altogether  illegal  and  incom- 
petent for  the  pursuers,  by  means  of  the  fraudulent 
device  resorted  to  by  them,  and  after  the  bankrupt- 

.  cy  of  that  individual,  to  attempt  to  deprive  the  defen- 
der of  his  lien  and  right  of  retention  over  the  bottles 
for  payment  of  the  general  balance  claimed  in  terms 
of  the  express  contract  betwixt  the  parties,  as  nar- 
rated in  the  proceedings.  2.  It  being  demonstrated 
upon  the  evidence,  that  the  particular  parcel  of  goods 


in  question  was  shipped  for,  and  sent  to  Mr  J.  S.  Bell, 
the  terms  of  the  pursuers'  original  petition  to  the  She- 
riff, and  the  whole  subsequent  proceedings,  entirely 
exclude  the  possibility  of  representing  this  as  a  ques- 
tion of  stoppage  in  transitu  as  betwixt  the  pursuers 
and  James  Bell  or  his  creditors:  although  the  very 
urging  of  this  plea  now,  on  the  part  of  the  pursuers, 
sufficiently  proves  the  truth  of  the  defender's  posi- 
tion, that  the  bottles  in  dispute  were  truly  sent  to  or 
shipped  for  that  individual.  3.  The  receipt  granted 
by  the  shipmaster  for  the  goods,  and  retained  by  the 
pursuers,  as  alluded  to  by  them,  was  not  of  the  nature 
of  a  bill  of  lading,  and  was  not  transferable  or  indors- 
able,  as  such,  to  any  third  party,  but  was  a  mere  ac- 
knowledgment that  such  goods  had  been  received  for 
James  Bell,  and  which  he  promised  to  deliver  to  liim, 
as  he  actually  did  to  the  defender,  for  his  behoof: 
thus  operating  that  receipt  as  an  additional  proof  of 
the  fact  that  the  bottles  in  question  were  shipped  for, 
and  truly  belonged  to  that  person. 

**  2d  July  1836. — The  Lord  Ordinary  having  considered  the 
closed  record,  and  beard  parties*  procurators  thereon,  and  made 
avizandum,  advocates  the  cause ;  and  having  particularly  con- 
sidered the  proof  and  productions  for  both  parties.  Finds  it 
proved  and  admitted,  that  the  pursuers,  Ridley  and  Company, 
shipped  100  gross  of  wine  bottles  in  bulk,  addressed  to  Bfr 
Bell,  Glasgow :  Finds  that  there  was  no  regular  bill  of  lading 
granted,  but  that  the  receipt  given  by  the  shipmaster,  dated 
24th  April  1835,  bore,  that  the  goods  were  received,  '  which, 
on  my  arrival  at  Glasgow,  I  promise  to  deliver  and  forward  to 
the  undermentioned  person,  on  being  paid  the  customary  freight 
for  the  same — the  danger  of  the  sea  only  excepted — as  witness 
my  hand — Mr  Bell,  Glasgow,  1200  dozen  wine  bottles  in  balk. 
John  Crawford  :'  Finds  it  proved  that  no  invoice  or  bill  of 
lading  was,  in  the  first  instance,  transmitted  to  any  one :  Finds 
it  proved  that,  previous  to  the  date  of  the  said  consignroent,  the 
pursuers  had  been  in  the  pracdce  of  consigning  to  Mr  James 
Stanislaus  Bell,  of  Glasgow,  goods  of  a  similar  description,  as 
upon  sale  and  purchase :  Finds  it  proved  that,  after  some  cor- 
respondence, Mr  James  S.  Bell  had,  by  letter  of  the  27tk  March 
1835,  given  an  order  or  permission  to  ship  for  him  100  gross  of 
bottles :  Finds  that  no  answer  was  made  to  that  letter,  but 
that  the  shipment  above  mentioned  was  made  on  the  24th  of 
April  thereafter,  in  the  terms  expressed  in  the  receipt :  Finds 
that  it  is  sworn  by  the  shipmaster,  that  the  wherry-men- who 
brought  the  goods  to  the  ship  said,  that  they  were  for  Mr  James 
Bell  of  Glasgow — but  that  this  is  not  good  evidence  of  the 
fact  that  the  consignment  was  made  to  him :  Finds,  however, 
upon  the  whole  facts,  that  it  may  be  inferred  that,  in  original 
intention,  these  goods  were  meant  to  be  addressed  to  the  said 
James  S.  Bell :  Finds  it  clearly  proved,  that,  before  the  vessel 
arrived  at  Glasgow,  it  had  been  intimated  to  Andrew  David- 
son, clerk  of  the  defender,  that  the  bottles  were  to  be  delivered 
to  Mr  Frederick  A.  Bell,  then  carrying  on  business  as  a  mer- 
cantile agent  in  Glasgow :  Finds  that  the  vessel  arrived  at 
Glasgow  on  or  about  the  9th  of  May  1835,  and  that  the  bottles 
were  landed  and  warehoused  by  the  defender  and  respondent, 
as  agent  of  the  ship-owner :  Finds  it  proved  that,  before  that 
date,  Mr  James  S.  Bell  had  fallen  into  a  state  of  bankruptcy : 
Finds  that  no  demand  for  delivery  of  the  said  bottles  was  ever 
made  by  the  said  James  S.  Bell,  or  on  his  behalf;  and  that  no 
invoice,  bill  of  lading,  receipt,  or  other  order  or  mandate,  au- 
thorising delivery  to  the  said  James  S.  Bell,  vnta  ever  produced 
to  the  defender  and  respondent :  Finds  that,  by  letter  of  the 
13th  May  1835,  the  pursuers  expressly  authorised  Mr  Frede- 
rick  A.  Bell  to  demand  and  receive  delivery  of  the  said  goods 
for  their  behoof,  and  transmitted,  aiinexed  to  the  said  letter,  a 
formal  order  or  mandate  for  the  delivery  thereof,  to  be  present- 
ed to  the  defender — whldi  order  or  mandate  Mr  Bell  has  sworn 
that  he  transmitted  by  his  clerk  to  the  defender,  but  whidi  has 
not  been  produced :  Finds  it  clearly  proved,  that  after  receiving 


1837.] 


IN  THE  COURT  OF  SESSION,  kc. 


266 


such  authority,  Mr  F.  A.  Bell  did  expressly  demand  delivery 
of  the  goods,  tendering  payment  of  the  freight  and  all  charges 
connected  with  that  consignment :  Finds  that,  according  to  the 
freight  bilb,  previously  used  between  the  defender  and  Mr 
Jame«  S.  Bell  previous  to  the  consignment  in  question,  it  was 
matter  of  contract,  or  usage  in  the  trade,  that  each  parcel  of 
goods  consigned  should  be  liable  to  a  lien  or  retention,  not  only 
for  the  freight  and  charges  on  that  cousignment  itself,  but  for 
all  previous  unsettled  freights  and  charges  between  the  same 
parties :  But  finds,  that  any  such  contract  or  understanding 
«roald  be  of  no  effect  against  the  pursuers  in  respect  of  the  goods 
in  question^  except  in  so  far  as  it  should  appear  that  they  were 
so  consigned  as  to  entitle  and  bind  the  defender  to  deliver 
them  to  Mr  James  S.  Bell,  or  to  the  trustee  for  his  creditors  : 
Finds,  that,  on  the  fiicts  thus  ascertained,  there  never  was  any 
right  vested  in  the  said  James  S.  Bell,  in  virtue  of  which  he 
could  have  required  or  compelled  delivery  of  the  said  bottles  to 
him  ;  and  that  it  was  perfectly  competent  to,  and  in  tie  power 
of  the  pursuers,  whatever  was  the  original  intention  in  the  con< 
signment,  to  authorise  and  instruct  Mr  Frederick  A.  Bell  to 
take  delivery  of  them  as  their  agent :  Finds  that,  supposing 
the  consignment  to  have  been  made  in  the  expectation  of  Mr 
James  S.  Bell  receiving  the  goods,  it  was  not  only  perfectly 
competent  for  him,  but  clearly  his  duty,  to  refuse  to  receive 
them  when  he  foimd  himself  to  be  in  a  state  of  bankruptcy,  and 
that,  as  no  bill  of  lading,  or  other  mandate  for  deli  very  to  him, 
had  ever  been  presented  to  the  defender,  he  could  acquire  no 
right  of  lien  for  the  separate  debt  of  Mr  James  Bell,  by  the  act 
of  warehousing  the  goods  as  agent  of  the  ship-owners :  Finds, 
that  there  is  no  incompetency,  in  this  shape,  of  the  pursuer's 
plea,  under  the  form  of  the  original  petition  :  Therefore,  on  the 
whole,  recals  the  interlocutor  of  the  Sheriff,  and  decerns  in 
terms  of  the  prayer  of  the  original  petition ;  finds  expenses  due 
both  in  this  Court  and  in  the  Inferior  Court,  and  remits  the  ac- 
count, when  lodged,  to  the  auditor  to  be  taxed. 

"  Note. — Though  this  advocation  relates  to  a  small  matter, 
-the  Lord  Ordinary  is  of  opinion  that  it  involves  a  very  impor- 
tant question  of  mercantile  law ;  and,  though  he  certainly  enter- 
tains the  greatest  respect  for  the  judgment  of  the  learned 
Sheriff,  he  cannot  but  think  that  it  is  seriously  erroneous.  The 
defender  is  simply  in  the  condition  of  the  ship-owners  :  he  can- 
not make  himself  better ;  and  the  question  is,  whether,  under 
the  drrumstances,  he  has  any  right  of  lien  over  these  goods 
shipped  in  the  vessel  as  a  carrying  vessel,  against  the  shippers, 
for  the  general  debt  of  a  party  to  whom  they  may  have  intended 
to  consign  them,  but  who  never  held  any  right  to  require  de- 
livery of  them,  and  who  never  did  require  delivery  of  them. 
The  Lord  Ordinary  is,  in  the  first  place,  very  clearly  of  opinion, 
that  it  is  no  answer  to  this  case,  that  the  pursuers  laid  it  on  an 
averment,  in  general  terms,  that  the  goods  were  consigned  to 
the  order  of  Mr  Frederick  A.  Bell.  The  facts  are  in  the  con- 
descendence and  answers,  and  the  proof;  and  it  is  apparent  that 
the  goods  were  not,  in  any  proper  sense,  consigned  to  any  one, 
until  Mr  F.  Bell  received  the  M-arrant  to  demand  delivery. 
But,  in  the  second  place,  the  real  merits  of  the  case  lie  in  two  very 
different  points  of  law,  both  of  which  are  clearly  raised  by  the 
fitcts  in  the  record.  One  is,  that,  in  the  case  of  a  common 
carrier,  or  a  carrying  ship,  which  is  in  para  casu,  it  is  with 
extrenie  difficulty  that  any  lien  can  be  established  in  the  carrier 
or  ship-owner  against  the  owner  of  the  goods  transmitting  them 
by  such  a  conveyance,  b.>yond  the  freight  and  charges  of  the 
goods  themselves ;  and  no  case,  the  Lord  Ordinary  is  inclined 
to  think,  can  be  show^n,  where  such  a  lien  has  been  sustained 
as  in  the  ship-owners  against  the  shippers  for  the  previous  un- 
connected debts  of  the  consignee :  See  Bell's  Commentaries, 
II.  p.  110,  3d  Edition — and  the  case  of  Rut  worth  v.  Iladfiehl, 
there  quoted.  But  there  is  another  point  which  appears  to  the 
Lord  Ordinary  to  be  still  more  conclusive.  It  is  not  strictly  on 
the  doctrine  of  stoppage  in  transitu,  though  it  has  some  affiuity 
to  it.  It  has  been  a  question  much  agitated,  whether  bank- 
ruptcy ipso  facto,  operates  a  stoppage  in  transitu.  The  leaning 
of  the  law  of  Scotland  has  been  to  the  affirmative,  contrary  to 
the  rule  very  reluctantly  adopted  by  the  Judges  in  England. 
But,  laying  this  controverted  point  aside,  on  which  Mr  Bell 


expresses  doubtful  views,  it  never  was  a  matter  of  doubt,  that 
a  man  who  finds  himself  in  a  state  of  bankruptcy,  may,  and 
ought  to  refuse  to  take  delivery  of  goods,  for  which  he  knows 
he  cannot  pay  :  Bell,  I.  227~S-9,  and  the  cases  there  quoted. 
Now,  assuming  the  defender's  best  state  of  the  case  here,  it  is 
very  clear  that  Mr  James  S.  Bell,  finding  himself  bankrupt, 
did  pliunly  reject  delivery  of  the  goods,  so  far  as  he  had  any 
title  on  which  to  demand  it,  and  his  creditors  were  too  sensible 
of  the  entire  want  of  title  ever  to  attempt  to  ask  it.  This, 
then,  being  the  state  of  the  case,  beyond  all  doubt  the  defender, 
as  agent  of  the  ship-owners,  held  the  goods  for  the  shippers 
simply,  no  delivery  being  competent  except  on  their  order. 
They  granted  authority  to  take  delivery  to  Mr  Frederick  Bell ; 
that  authority  was  duly  intimated,  with  an  express  tender  of 
the  freight  and  charges.  The  practice  under  the  previous 
freight  bills,  between  the  defender  and  Mr  James  Bell,  could 
be  of  no  effect  against  them,  there  being  no  debt  due  by  them 
to  the  defender,  and  their  obligation  to  the  ship-owners  being 
expressly  for  freight  and  charges  only.  In  short,  the  defender 
seems  to  have  taken  up  some  notion  that  he  could  separate  himself 
from  the  ship-owners,  and  that  by  warehousing  the  goods,  with- 
out any  bills  of  lading,  any  order  of  delivery,  or  any  demand  of 
delivery,  for  James  Bell,  and  in  the  face  of  the  notice  that  the 
delivery  was  to  be  made  to  Mr  Frederick  BA\,  as  agent  of  the 
shippers,  and  the  express  demand  on  written  authority  exhi- 
bited to  him,  he  could  make  out  a  lien  against  them  for  the 
general  balance  due  by  James  Bell.  This  view  of  the  matter 
appears  to  the  Lord  Ordinary  to  be  very  important  in  point  of 
principle.  It  is  always  to  be  kept  in  remembrance,  that  Mr 
James  Bell's  dealings  with  the  pursuers  were  entirely  as  a 
purchaser,  and  never  as  an  agent.  There  is  no  attempt  to  prove 
that  he  ever  acted  as  an  agent  for  them :  any  lien  against  him, 
therefore,  on  previous  dealings,  could  never  create  a  lien-ngainst 
them  for  his  debts." 

On  a  reclaiming  note  by  the  defender,  their  Lord- 
ships (Lord  Justice- Clerk  absent)  adhered  to  the  Lord 
Ordinary's  interlocutor. 

Lord  Mcdwyn  observed,  that  he  did  not  differ  from  the  Lord 
Ordinary's  conclusion ;  but  be  did  on  the  point  of  expenses.  The 
goods  were  ordered  by  James  S.  Bell,  and  he  thought  they  were 
sent  on  consignation  to  him,  but  there  was  a  statement  in  the. 
petition  to  the  Sheriff,  that  the  consignment  was  to  the  care  of 
Frederick  A.  Bell,  which  was  false,  and  therefore  the  defender 
had  been  brought  into  Court  on  a  fiilse  statement,  and  should 
not  be  subjected  in  expenses. 

Lord  Ordinary,  Moncreiff. — Sheriff  of  Lanark Act.  Dean 

of  Faculty  (Hope),  Turnbull ;  Wotherspoon  and  Mack,  W.S.» 

Agents. — Alt.  More;  G.  I.  Ure,  W.S.,  Agent Mr  ThomiQii, 

Clerk [J.D.M.] 


M  February  1837. 
First  Division. — (G.D.F,) 

No.  145. — The  Right  Hon.  the  £abl  of  Hopeton, 
Pursuery  v.  Thomas  Horner,  Defender, 

Mandate — Process — Title  to  Appear — Held  incompetent  to  al- 
low a  party  to  be  sisted  as  mandatory  in  an  action  before  the 
Court,  who  accepts  merely  for  three  months. 

In  this  case  the  defender,  who  resided  in  England, 
had  been  appointed  to  sist  a  mandator3%  He  put  for- 
ward a  party  in  that  c^ipacity,  who  granted  a  letter, 
stating  that  he  was  willing  to  accept  as  mandatory,  and 
be  bound  for  three  months.  An  objection  was  however 
stated  by  the  pursuer,  when  the  reclaiming  note  for  the 
pursuer  was  moved  in  the  single-bills,  that  a  party 
accepting  as  mandatory  for  a  short  time  merely,  or 
conditionally,  was  not  sufficient. 

The  Court  stated  that  it  had  been  decided  several 
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times,  that  a  mandatory  accepting  conditionally  for  a 
short  period  was  not  sufficient,  and  accordingly, 

'*  having  advised  this  reclaiming  note,  and  a  mandate  being  pro- 
duced to  Robert  Coates,  remit  to  the  Lord  Ordinary  to  consider 
the  same ;  and  if  it  may  be  sustained,  to  rcpone  the  reclaimer 
against  the  interlocutor  reclaimed  against,  upon  payment  of 
such  expenses  as  his  Loidship  may  modify." 

Authority  for  Defender Robertson  and  Company ;  S.  and 

D.  XL  p.  320. 

Act,  H.  J.  Robertson,  Honourable  Charles  H«pe. — Alt  A. 
M'NeiU D.,  CferA.— fO.D.F.l 


3d  February  \S37 * 

FxBST  Division. — (G.D.P.) 

No.  146. — Grace  Hay  or  Anderson,  Pursuer y  v. 

Thomas  Main  and  Others,  Defenders, 

Damages  —  Malice  —  Probable  Cause  —  Issue  —  Privilege  — 
Wrongous  Imprisonment — Magistrate — Jury  Cause — Sta- 
tutes, 43  Geo.  in.  c.  141 ;  9  Geo.  IV.  c.  29;  2  Geo.  IV., 
and  1  Gul.  IV.  c.  37 — Relevancy — Process — An  action  of 
damage$for  wrongous  imprisonment  having  been  brought  against 
magistrates  acting  in  the  execution  of  their  duty ;  and  tlie  sum- 
monSf  though  it  averred  acts  to  have  been  done  by  them  which, 
ifprovedf  would  have  implied  malice,  did  not,  per  expressum, 
Hbel  "  maUee"  or  want  of  "probable  cause '-^The  Court 
held'  that,  under  the  above  Statutes,  the  pursuer  was  not  en- 
.,    titled  to  go  to  trial  on  an  issue  containing  malice, 

Opprestion  -^  Reparation — ' '  Malice" — "  Pt  obable  Cause" — 
Question  raised,  whether,  whern  acts  are  libeUed,  which^  if 
proved^  would  infer  maUee  and  want  of  probable  cause,  but 
the  summons  itself  did  not  libel  "  malice, '  or  want  qf  "pro- 
bable cause,**  equipollents  may  be  allowed,  in  the  sense  and  to 
the  effect  of  the  technical  terms  **  malice**  and  "probable  cause?** 

The  pursuer  had  been  incarcerated  in  the  jail  of 
Airdrie  by  the  orders  of  the  defenders.  Magistrates  of 
the  bounds,  for  failure  to  pay  a  fine  and  expenses,  in 
which  she  was  amerciated,  on  a  complaint  brought  at 
the  instance  of  the  Procurator-fiscal,  for  an  alleged 
riot  and  mischief  done  to  a  public  well.  She  raised 
this  action,  averring  that  the  question  in  the  Inferior 
Court  was  truly  one  of  a  civil  nature,  which  the  defen- 
ders could  not  competently  entertain,  and  subsumed 
that  the  whole  steps  taken  by  the  defenders  were  illegal 
and  beyond  their  jurisdiction,  and  concluding  for  re- 
paration and  damages  for  wrongous  imprisonment. 
The  summons  libelled,  inter  alict^  as  follows : 

"  That  this  complaint,"  (meaning  the  one  on  wbich  she  was 
incarcerated,)  *'  when  exhibited,  was  read  over  to  the  pursuer, 
who  denied  the  same  in  all  points.  Nevertheless,  it  was  in- 
sisted in  by  the  said  Hugh  M'Culloch,  and  the  said  Thomas 
Main,  and  the  other  defenders,  being  determined  most  wrong- 
fully,  illegally,  causelessly f  and  oppressively i  to  crush  and  punish 
the  pursuer,  and  under  pretext  of  the  said  complaint,  which  they 
were  conscious  was  totally  unfounded,  tooh  no  notice  of  the  pur- 
suer*s  deniai,  but,  contrary  to  all  truth  and  justice,  pretended  to 
hold,  that  the  pursuer  had  admitted  some  part  of  the  com- 
plaint." 

And  it  concluded  for  reparation  to  the  pursuer 

"  of  the  damages  sustained  by  the  said  Grace  Hay  in  her  per- 
son and  feelings,  credit  and  reputation,  and  otherways,  by  and 
through  their  unjust,  unnecessary,  wanton,  harsh,  illegal,  op- 
pressive, incompetent,  and  otherways  injurious  proceedings  and 
conduct  towards  her." 

The  Statute,  43  Geo.  III.  c.  141,  §  1,  contains  the 
fallowing  enactment : 

"  That  in  all  actions  to  be  brought  against  Justices  of  the 
Peac^,  '  for  or  on  account  of  any  conviction,'  *  under  or  by 


any  act  or  acts  of  Parliament/  '  or  for  or  by  reasdn  of  any  act, 
matters,  or  thing  whatsoever,  done,  or  commanded  to  be  done,* 
'  for  the  lev3dng  of  any  penalty,  apprehending  any  party/ 
'  the  plaintiff,*  *  besides  the  value  and  amount  of  the  penalty,' 
'  shall  not  be  entitled  to  recover  any  more  or  greater  damages 
than  the  sum  of  two-pence,  nor  any  dosts  of  suit  whatever,  un- 
less it  shall  he  expressly  alleged  in  the  declaration  in  the  said 
action,  wherein  the  recovery  shall  be  had,  and  whidi  shall  be 
in  action  upon  the  case  only,  that  such  acts  were  done  mali- 
ciously, and  without  any  reaMmable  and  probable  cause.'* 

This  Act  was  extended  to  all  Inferior  Judges  and 
Magistrates  in  Scotland,  in  regard  to  any  sentence  or 
procedure  had  in  any  criminal  matter,  by  9  Geo«  IV. 
c.  29,  §  26.     See  also  2  Geo.  IV.  and  1  Gul.  IV.  c.  37. 

The  summons  did  not  libel  that  the  defenders  had 
acted  "  maliciously,''  or  "  without  probable  cause ;" 
but  the  issue  which  the  pursuer  obtained  from  the  issue 
clerk,  was  as  follows : 

*'  Whether,  on  or  about  the  28th  day  of  Apiil  1834,  the  de- 
fenders, or  any  of  them,  malidously,  and  without  probable 
cause,  wrongfully  apprehended  and  imprisoned  in  the  jail  of 
Airdrie,  or  wrongfiilly  caused  to  be  apprehended  and  imprisoned 
as  aforesaid,  the  pursuer,  Grace  Anderson,  or  maliciously,  and 
withoat  probable  cause,  detained,  or  caused  to  be  detained  the 
said  pursuer,  from,  on,  or  about  the  said  28th  day  of  April,  till 
on  or  about  the  9d  day  of  May  1834,  or  during  any  part  of  the 
said  period,  to  the  loss,  injury,  and  damage  of  the  pursuer  ?" 

The  defenders  thereafter  enrolled  the  case,  and 
craved  the  Court  to  reject  the  issue  as  being  dtscon- 
form  to  the  summons  as  laid. 

Rutherfurd  for  defenders. — We  have  given  notice  of 
this  motion  to  have  the  issue  withdrawn,  as  not  in  terms 
of  the  summons  of  damages,  which  the  defenders  maii^* 
tain  ought  to  have  labelled  malice.  The  summona 
under  the  Act  may  be  good  to  the  amount  of  two-pence, 
but  for  nothing  more,  as  the  Statute  protects  magistrates 
in  the  due  execution  of  their  ofBce,  unless  malice  be 
libelled.  It  is  not  enough  to  aver  acts  in  the  summons, 
.  which,  if  proved,  necessarily  infer  malice.  The  Statute 
is  express ;  and  it  is  not  enacted  thai  equipollents  are  to 
be  allowed  or  supplied ;  but  the  technical  term  *<  malice" 
is  enacted  to  be  employed  where  the  intention  is  to  find 
magistrates  liable  for  an  act  done  in  the  execution  of 
their  office. 

Lord  GiUies.'^TbiB  case  is  similar  to  the  esse  of  Barday  of 
Ury. 

A.  McNeill  for  pursuer. — I  admit  that  malice,  the  technical 
legal  term,  is  not  contained  in  the  summons^  but  specific  acts  are 
condescended  on,  which,  if  proved,  must  imply  malice.  If  the 
Court  think  malice  must  be  libelled,  we  have  no  case ;  but  the 
jet  of  the  decisions  is  to  allow  equipollents.  The  case  of 
Kelly  v.  the  Magistrates  of  Edinburgh  is  quite  express.  Such 
was  the  law  laid  down  by  this  Court,  and  affirmed  on  appeal. 

Lord  Macheniie. — Barclay's  case  is  not  exactly  in  pointy  for 
it  was  not  cast  on  the  summons. 

Lord  President. — It  appears  to  me  that  the  Statute  Mr 
Rutherfurd  has  read,  and  its  continuations,  positively  enact  that 
malice  must  be  libelled. 

McNeill, — The  pursuer  libels  in  the  summons,  that  the  de- 
fenders "  being  determined,  roost  wrongfully,  illegally  cause- 
lessly, and  oppressively,  to  crush  and  punish  the  pursuer,  and 
under  the  pretext  of  the  said  complaint,  which  they  were  con- 
scious was  totally  unfounded,*'  did  so  and  so.  Now,  the  pur- 
suer apprehends,  that  if  such  be  proved,  malice  must  follow  as 
the  necessary  and  only  reason  for  such  acts.  The  House  of 
Lords,  in  Kelly's  case,  expressly  countenances  the  doctrine  of 
equipollents. 

Lord  Presidents — I  am  not  of  opinion  that  the  necessary  re- 
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suit  was  malice,  supposing  all  was  proved ;  for  I  think  they 
might  have  done  it  in  ignorance,  and  with  probable  cause. 

Lord  Mackenzie. — But  the  acts  are  averred  as  "knowingly 
done." 

Lord  Gillies My  difficulty  is  this,  how  can  the  Court  be 

called  upon  to  sanction  an  issue  disconform  to  the  libel  ?  The 
issue  contains  malice,  and  not  the  summons.  I  cannot  think 
this  competent. 

Lord  Mackenzie The  practice  of  the  issue  clerks  is,  I  believe, 

to  insert  malice  in  issues  arising  out  of  actions  which  infer  malice. 
I  know  this  is  a  privileged  case  ruled  by  Statute,  yet  still  I  have 
difficulty ;  because,  supposing  that  a  libel  averred  that  a  ma- 
gistrate had  taken  a  bribe  to  do  so  and  so,  and  no  malice  was 
libelled,  I  would  have  extreme  hesitation  to  hold  that  we  were 
not  to  admit  the  doctrine  of  equipollents,  even  under  the  Sta- 
tute.  The  question  here  is,  (1.)  are  the  jury  clerks  right  in 
inserring  "  malice*'  in  an  issue,  when  the  technical  term  malice 
is  not  libelled  in  the  summons,  though  it  is  so  in  substance ; 
and,  (2.)  Is  this  action  good  for  more  than  two-pence  ?  I  think 
the  defence  might  have  been,  this  action  is  not  relevant  for  more 
than  two>peoce ;  but  I  confess  I  have  a  difficulty  in  giving  my 
opinion  as  to  the  abstract  doctrine  of  the  competency  of  supply- 
ijig  equipollents.  The  acts  UbeUed  here  look  very  like  maUce, 
though  I  do  not  say  how  fiur  they  were  done  on  probable  cause. 

Lord  President The  question  then  b,  can  we  supply  any 

thing  to  midce  this  issue  relevant  ?  I  find  nothing  said  in  the 
Act  which  authorises  equipollents ;  and  I  think,  if  such  had 
been  intended,  it  would  have  been  enacted.  Malice  and  pro- 
bable cause  are  technical  terms  \  and,  if  it  came  to  a  question 
what  equipollents  we  should  hold  to  be  equally  good  as  malice 
and  probable  cause,  I  do  not  know  what  equipollents  would  be 
equal  to  maliee  and  probable  cause. 

Lord   Gillies Do  the  defenders  admit  the  action  to  be 

good? 

Rutkerfurd, — We  admit  it  to  be  relevant  for  two-pence. 

Lord  Gillies Now,  mark  the  result.     If  the  Coiurt  supply 

words,  and  the  action  be  only  relevant  for  two-pence,  the  ver- 
dict may  be  for  a  much  greater  sum  than  two-pence,-^«  result 
1  cannot  think  of  sanctioning ;  because,  if  we  allow  this  proce* 
dure,  it  would  amplify  the  damage,  while,  by  the  Statute,  the 
action  is  only  good  for  two-pence.  In  Kelly*8  case  the  question 
was  different  horn  this.  If  I  recollect  right,  it  was  a  question 
of  the  relevancy  of  the  summons.  The  summons  did  not  libel 
malice,  but  it  contained  the  words  of  the  Statute  applicable  to 
the  Magistrates  of  Edinburgh,  and  the  acts  libelled  were  left 
out  in  ^e  condescendence.  Now,  this  summons  does  not  con- 
tain the  statutory  words. 

Lord  Mackenzie, — Since  your  Lordships  are  so  clear,  and  as 
the  case  is  not  one  on  the  relevancy,  I  shall  not  differ,  though  I 
confess,  if  the  Court  were  to  have  expressed  an  opinion  re- 
specting the  principle  of  equipollents,  the  Statute  being  an 
English  one  extended  to  Scotland,  I  would  have  liked  to  have 
heard  something  with  regard  to  English  piactice  in  matters 
like  these. 

The  Court  accordingly  refused  the  issue.* 

Authorities  for  pursuer. — Kelly  r.  Stuart  and  Magistrates  of 
Edinburgh ;  Supra,  Vol.  V.  p.  186 ;  and  House  of  Lords, 
Stuart  r.  Kelly,  Vol.  VI.  p.  880. 

Act.  A.  McNeill;  Geo.  Dunlop,  W.S.,   Agent Alt,  Ru- 

therfurd.  James  Paterson ;  Lockhart,  Hunter,  and  Whitehead, 
W.S.,  A^emis ^Denham,  Clerk [G.D.F.] 

4th  February  IS37. 
PniST  Division (O.D.F.) 

No.  147. — JoHw  S.  CuNiNGHAME  and  Others,  Sim- 
son's  Trustees^  Raisers,  v.  Anne  Glasgow  Craven, 
Robert  Avld,  and  Others,  Claimants. 

Procesa-.Maltiplepoinding--A.  S.,   1 1th  July  1828,  §  &J—A 
party  who  had  not  had  an  opportunity  of  compearing  in  an  aC' 

*  A  petition  for  leave  to  appeal  was  presented  by  the  pursuer, 
but  refused  11th  March  1887. 

SCOTTISH  JURIST. 


tion  ofmultiplepoinding,  reclaimed  to  the  Court  against  a  finding 
of  the  Lord  Ordinary,  stating,  that  the  objection  would  have 
been  insisted  in,  if  the  party  had  had  an  opportunity  to  compear 
—  7%e  Court  remitted  to  the  Lord  Ordinary  to  hear  parties. 
Objection,  that  the  copy  of  the  reclaiming  note  lodged  in  process 
had  not  appended  to  it  the  summons  of  multiplepoinding,  rtf- 
pelled,  in  respect  the  67th  section  of  the  Act  of  Sederunt,  llM 
July  1828,  provides  an  exception  in  the  case  of  actions  ofmul- 
tiplepoinding,  jrc. 

Simson's  trustees  had  brought  this  action  of  multi- 
plepoinding, and  the  Lord  Ordinary,  after  the  usiial 
procedure,  had  granted  warrant  to  them  to  sell  and 
dispose  of  certain  stock.  Robert  Auld  and  others, 
who  had  an  interest,  reclaimed  to  the  Court  against 
this  interlocutor,  stating  that  they  had  not  been  called 
to  the  action,  or  at  least  had  not  had  an  opportunity  to 
compear,  and  would  have  objected  to  the  Lord  Ordi- 
nary's interlocutor,  if  they  had  had  an  opportunity. 

An  objection  was  taken  to  the  competency  of  the 
reclaiming  note  for  Auld,  &c.,  that  the  summons,  kc* 
of  multiplepoinding  was  not  attached  to  the  reclaiming 
note  lodged  in  process.  Answered — That  the  67th 
section  of  the  Act  of  Sederunt,  llth  July  1828,  pro- 
vided an  exception  to  the  common  rule. 

Objection  repelled;  and  the  Court, 

"  In  respect  it  is  now  stated,  that  had  an  opportunity  been  af- 
forded, the  order  in  the  interlocutor  would  have  been  objected 
to,  remit  to  the  Lord  Ordinary  to  hear  parties,  with  power  to 
his  Lordship  to  recal  his  interlocutor  now  reclaimed  against, 
and  to  proceed  as  shall  be  just.*' 

Lord  Ordinary f  Corehouse. — Act.  Dean  of  Faculty  (Hope) ; 

Agent. — Alt,  Inglis;  James  Knox,  S.S.C., 
Agent B.,  Clerk ^[G.D.F.] 


4th  February  1837. 
Second  Division (J.D.M.) 

No.  148. — Sir  J.  L.  Johnstone's  Tbu8T££8,  Pur^^ 
suerSf  V.  Jam£S  Hamilton,  W.S.,  J^efender, — Et 
e  contra. 

Process — Record — Accounting — In  actions  of  accounting,  where 
a  remit  has  been  made  to  an  accountant  before  a  record  has 
been  made  up,  and  any  objections  occur  to  the  accountant's 
report,  notes  of  objections  to  the  report  are  the  proper  steps,  it 
being  in  the  discretion  of  the  Court  to  order  a  record  or  not. 

In  the  year  1813,  the  trustees  of  the  late  Sir  John  Lou- 
ther  Johnstone,  of  Westerhall,  raised  an  action  of  count 
and  reckoning  against  Mr  Hamilton,  who  had  been  Sir 
John's  general  agent,  and  c^hier  and  manager  of  his 
estates  in  Scotland.  Defences  were  given  in,  pleading^ 
That  so  far  from  the  defender  being  indebted  to  Sir 
John,  he  was,  at  the  time  of  his  decease,  owing  the  de- 
fender a  large  sum,  as  would  appear  from  the  accounts 
between  the  parties.  Mr  Hamilton  afterwards  in  1 8 16, 
brought  an  action  against  the  trustees,  concluding  for 
£10,200,  as  the  alleged  balance  due  to  him.  The 
actions  having  been  conjoined,  a  remit  was  made  to 
an  accountant,  and  after  various  delays,  the  accounts 
of  Mr  Hamilton  were  produced,  and  a  very  voluminous 
report  made  by  the  accountant.  The  Lord  Ordinary 
having  (20th  December  1836,)  appointed  parties'  pro- 
curators to  debate  on  objections  respectively  lodged  by 
them  to  the  report,  in  the  meantime  in^tnictuig  them 
mutually  to  lo4ge  notes  of  oljections,  Mr  Masterton 
Ure>  W.S9  the  sole  surviving  trustee  of  Sir  John  Johiw 
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stone,  presented  a  reclaiming  note  to  the  Conrt,  craving 
their  Lordships^ 

"  in  respect  no  record  has  been  made  up  in  the  said  coi^oined 
actions,  to  remit  to  the  Lord  Ordinary  to  ordain  a  record  to  be 
made  op  accordingly,  in  terms  of  the  Judicature  Act  and  lela- 
dve  Acts  of  Sederunt." 

P.  Robertsouy  in  support  of  the  note.^— There  being 
no  record,  but  the  two  meagre  summonses,  and  no  de- 
fence by  Hamilton  against  the  action  at  the  instance 
of  the  trustees,  except  that  no  sum  is  due,  we  are  en- 
titled to  have  a  record  made  up  in  common  form.  See 
the  case  of  Grant  r.  Taylor,  Slst  May  1833 ;  (Jurist, 
Vol.  v.  403).  This  is  a  parallel  case,  and  we  have  a 
serious  interest  that  this  course  be  adopted. 

Forsyth. — The  Court  will  leave  the  case  to  the  Lord 
Ordinary,  till  something  wrong  in  the  procedure  occurs. 
Notes  of  objections  to  the  accountant's  report  are  the 
proper  steps  under  the  Act  of  Sederunt.  Tlie  ac- 
countant's report  here  is  very  voluminous,  and  a  record 
tvould  not  be  less  so. 

Lord  Meadqwhank, — The  Lord  Ordinary  has  just  done  what 
is  right.  He  will  order  a  record  on  any  objection  he  may  tbink 
well  founded.  What  is  the  use  of  a  record  now  on  the  whole 
cause,  on  most  parts  of  which  the  parties  may  be  agreed. 

Lord  Medwyn. — This  is  a  case  occurring  before  the  Judica- 
ture Act  was  passed,  and  is  one  in  which  it  is  in  the  discretion 
of  the  Court  to  order  a  record  or  not.  Notes  of  objection  to 
the  accountant's  report  are  all  that  is  necessary ;  and  if  fiirther 
writing  be  required,  the  Lord  Ordinary  will  either  order  cases 
on  any  point,  or  a  record.  The  case  of  Grant  was  a  special 
one,  in  which  a  record  was  thought  necessary.  There  caiuiot 
be  the  slightest  objection  to  the  order  of  the  Lord  Ordinary. 

Lord  GlenUe  agreed. 

Lord  Justice- Clerk  absent. 

Their  Lordships  adhered. 

Lord  Ordinary,  Jefirey. — Act,  P.  Robertson ;  J.  J.  Fraser, 
W  S.,  Agent,— 'Alt.  Forsyth;  Party  Agent — fJ-I^-M.J 

7th  February  1837. 
FiasT  Division (G.D.F.) 

No.  149. — Edwabd  Railton,  Advocatory  and  Ro- 
BEBT  PuuLMAN  and  Mandatobt,  Compearers,  v. 
AuBXANDEB  Gbat,  Respondent. 

Mandate,  Recal  of — Bona  Fides — Concealment — Bill  of  Ex- 
change— Diligence — A.  grmUed  a  mandate  to  J9.,  anihoru- 
ing  him  to  put  a  dishonoured  bill  into  the  hands  of  an  ageni^ 
on  which  to  do  diligence ;  and  B.  put  it  into  the  hands  of 
an  agent,  C,  and  diligence  was  accordingly  proceeded  with; 
and  the  debtor  thereafter  offered  a  composition,  to  which  A, 
acceded,  and  received  comjiesitiot^bilk  on  his  whole  debt, 
including  the  bill  in  question,  but  the  composition  arrange- 
ment was  frustrated  by  the  bankrupt  absconding;  and  C 
meantime  used  further  diligence  on  the  bill;  and  A,,  on 
the  representation  of  a  creditbr,  who  was  empowered  by  a 
meeting  of  creditors  to  ta/ie  joint  measures,  granted  him  a 
mandate  to  aot  for  hie  interest,  indorsing  an  account  of  his 
whole  debt ;  b^  the  creditor  did  not  explain  to  A,  the  ttepe 
taken  by  C,  who  had  attadied  some  property  of  the  bankrupt, 
which  extinguished  the  greater  part  of  the  bill — Meld  in  the 
circumstances,  (1.)  that  C.  had  fUU  authority,  by  holding  the 
bill,  to  use  diliaence  thereon  :  (2,J  That  the  first  mandate  was 
not  competently  recalled  by  the  subsequent  one ;  bnd,  (3.)  A 
petition  for  interdict,  presented  to  the  Sheriff  against  the  first 
mandatory's  diligence  on  the  billf  which  was  sustained  by  the 
Sheriff,  unanimous^  dismissed  by  the  Court* 

Mr  PuUnum  of  West  Soho,  London,  on  30th  July 
1832,  transaitted  a  pcomissory-note  Ibr  £102.  10s., 
dislKnioured  by  Jaeqnes  of  Glasg<iw,  to  Mr  IX  McNeill, 


merchant  there,  at  the  same  time  instructing  him  by 
letter  to  give  it  to  some  respectable  "man  in  the  law 
to  do  immediate  diligence.**     The  note  was  accordingly 
pnt  by  McNeill  into  the  hands  of  Edward  Railton, 
writer  there,  who,  after  protest  in  eominon  form,  gave 
Jacques  a  charge  of  payment  Jacques  failed  to  pay,  and 
called  a  meeting  of  creditors  through  his  agent,  Muir, 
tiow  deceased,  who  intimated  the  meeting  to  Pullman. 
Jacques  offered  a  composition ;  and,  with  the  view  of 
facilitating  that  arrangement,  Pullman,  like  other  credi- 
tors, accepted  bills  for  composition  on  debts  due  by 
Jaeqnes  to  him,  amounting  in  whole  to  £229-     The 
composition    arrangement    was    however    terminated 
abruptly  by  Jacques  absconding  to  America.  At  a  meet- 
ing subsequent  to  that  event,  certain  of  the  creditors 
agreed  that  Jacques  ^ould  be  rendered  bankrupt  on  a 
bill  of  one  Gray,  a  creditor,  to  whom  they  agreed  to 
assign  their  grounds  of  debt,  and  that  separate  mea- 
sures should  be  abandoned  by  the  creditors.  This  meet- 
ing was  not  attended  by  any  one  on  behalf  of  Pull- 
man, and  Railton  proceeded  to  enforce  the  diligence 
OB  the  note  by  poinding  the  shop  goods  of  Jacques ; 
and  the  Sheriffauthorised  the  effects  to  be  sold  in  terms 
of  law.      Meantime^   without  addressing   Railton  er 
McNeill,  who  were  known  to  be  acting  under  Pnlhnan's 
authority,  Muir,  the  agent  of  Jacques,  intimated  the 
result  of  the  above  meeting  directly  to  PuUnian  himself^ 
representing  that  his  accession  to  the  measures  of  the 
other  creditors  was  necessary  to  prevent  the  estate  from 
being  dilapidated.     PbUman  was,  however,  not  yet  in- 
formed that  Railton  had  succeeded  in  recovering  a  sum 
of  £86.  6s,  under  the  poinding ;  and  believing,  after 
Muir's  letter,  that,  to  recover  even  a  small  sum,  his  con- 
currence was  necessary,  he  sent  Mr  Muir  a  mandate  on 
14th  February  1833 — conform  to  a  copy  transmitted 
by  that  party — empowering  Mr  Gray  to  recover  the 
sum  of  £229,  being  the  whole  amount  of  Jacques'  debt 
to  him.    This  mandate,  dated  14th  February  1833,  nei- 
ther Gray  nor  Muir  intimated  to  Railton. 

Gray,  in  virtue  of  this  second  mandate,  obtained  a 
decree  in  absence  against  Jacques  for  the  £229 ;  and 
of  this  procedure  Railton  was  ignorant.  He,  on  the 
other  hand,  poinded  the  household  furniture  for  the 
balance  of  the  debt  in  the  promissory-note,  on  which 
the  Sheriff  granted  warrant  of  sale,  which  was  duly  ad- 
vertised. Muir,  acting  for  Gray,  then  for  the  first  time 
intimated  that  Pullman  had  granted  the  mandate  to 
Gray,  and  thereafter  protested  against  Railton  pro- 
ceeding with  the  second  poinding ;  and  these  measures 
were  followed  up  by  presenting  a  petition  for  interdict 
against  the  second  poinding,  craving  the  Sheriff  to  find 
that  the  promissory-note  in  question  was  settled  by  the 
composition-bills  received  by  Pullman,  and  that  he  had 
made  over  his  account  and  compesitioB-bills  against 
•  Jacques  to  Gray.  ' 

Pullman  being  by  this  time  aware  of  the  whole  pro- 
cedure, stated  that  he  had  granted  the  mandate  to 
Gray  on  an  erroneous  belief,  and  he  accordingly  re- 
called it,  and  requested  Railton  to  continue  to  attend 
to  his  interest.  The  Sheriff,  however,  granted  the  in- 
terdict, and  found  that  neither  Pullman  nor  Railton 
had  right  to  follow  up  the  diligeneo  on  the  pveeussery- 
note  after  the  second  mandate. 

This  statement  was  at  variance  with  that  of  the  re- 
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•pondenty  who  denied  that  Railtoo-^who  stated  in  the 
diligence  on  the  bill,  that  he  held  a  mandate  from 
Pullman, — ^had  such  authority  even  from  M'Neill. 
M'Nein  had  attended  the  meeting  of  creditors  when  the 
composition  arrangement,  to  which  Pullman  himself  had 
acceded,  was  brought  about,  and  had  accepted  compo- 
sition-bills on  the  amount  of  bis  debt.  At  that  time, 
the  party  acting  in  th^  composition  arrangement  had 
neglected  to  get  up  the  bill  for  £102.  A  circular  letter, 
containing  the  resolution  of  the  subsequent  meeting 
of  creditors,  wliere  it  was  agreed  that  Jacques  should 
be  made  bankrupt  on  a  bill  of  Gray's,  to  prevent  pre- 
ferences, and  that  separate  measures  should  be  pre- 
vented, abd  joint  measures  adopted,  was  sent  both  to 
McNeill  and  Pullman.  Appended  to  the  circular  was 
a  copy  of  a  mandate  to  be  signed  by  Pullman,  should 
he  agree  to  that  resolution  of  the  creditors.  The 
mandate  was  to  enable  Gray  to  proceed,  in  terms  of  the 
resolution  of  creditors,  with  joint  measures.  Pullman, 
satisfied  of  the  propriety  of  unanimity  among  the  cre- 
ditors and  joint  measures,  signed  the  mandate,  and 
stated  the  amount  of  his  debt  to  be  £229,  which  he  in- 
dorsed accordingly  to  Gray.  This  circular,  it  was 
stated,  was  sent  directly  to  Pulhnan,  as  McNeill  de- 
clined the  responsibility  himself  of  undertaking  for 
Pullman.  In  terms  of  the  mandate.  Gray  constituted 
this  particular  debt  against  Jacques,  as  well  as  several 
other  similar  claims  for  behoof  of  the  acceding  credi- 
tors. It  was  in  this  state  of  matters  that  the  procedure 
before  the  Sheriff,  and  the  recal  of  the  second  mandate 
to  Gray,  occurred;  but  the  respondent  denied  that 
Kailton  had  any  competent  authority  to  proceed  with 
diligence  on  the  bill,  and  it  was  only  after  the  process 
of  interdict  commenced  that  such  authority  was  at- 
tempted to  be  given. 

Railton,  by  advocation,  brought  up  the  above  finding 
of  the  Sb^iff,  when  Pullman  and  mandatory  compeared, 
and  the  Court,  after  a  debate,  allowed  a  new  record  to 
be  made  up  between  the  parties  and  the  compearers, 
Pullman  and  mandatory.  They  pleaded — (1.)  In  conse- 
quence of  the  non-accession  of  all  the  creditors,  or  at 
least  by  the  flight  of  Jacques,  and  his  failure  to  provide 
for  the  composition,  the  original  promissory-note  was 
revived  along  with  the  diligence  for  its  payment.  (2.) 
It  was  implied  in  the  resolution  to  adopt  joint  measures, 
that  all  the  creditors  should  concur,  and,  failing  such 
concurrence,  that  the  creditors  were  to  be  at  liberty  to 
proceed  with  separate  diligence  ^  consequently,  as  each 
eoncnrrence  was  not  obtained,  the  respondent  had  no 
right  to  use  or  found  upon  the  account,  or  to  interrapt 
Mr  Pullman's  diligence.  (3.)  The  indorsation  of  the 
debt,  and  mandate  to  Gray  to  pursue,  contained  in  the 
account  due  to  Mr  Pullman,  were  gratuitous  and  revo- 
cable. (4.)  The  indorsation  and  mandate  having  been 
obtained  by  improper  concealment  and  misrepresenta- 
tion on  the  part  of  the  respondent  and  the  creditors 
whom  he  represents,  or  at  least  of  the  agent  who  acted 
for  them,  ^e  respondent  and  those  creditors  are  not 
entitled  to  plead  their  interest,  or  a  joint  interest  in  bar 
of  Mr  Pullman's  right  to  revoke. 

The  respondeat  pleaded — (1.)  The  compearer,  Pull- 
man, having  acceded  to  the  joint  measures  proposed 
by  the  creditors  of  Jacques,  and  to  the  trust  constituted 
for  this  purpose  in  the  person  of  the  respondent,  Gray; 


and  having,  on  the  faith  of  this  accession,  induced  the 
other  creditors  to  refrain  from  prosecuting  diligence, 
wad  not  afterwards  entitled  to  retract  his  accession  and 
to  pursue  separate  measures  to  the  prejudice  of  the 
other  creditors ;  and  on  this  ground,  the  poinding  in 
question,  even  had  it  been  expressly  authorised  by  him, 
was  illegal  and  unwarrantable,  and  ought  to  have  been 
interdicted :  Further,  the  poinding  was  one  which  was 
prosecuted  without  any  authority  whatever  from  Mr 
Pullman,  and  illegally  by  Railton,  in  the  pretended 
character  of  his  mandatory  ;  and  on  this  ground  also 
it  fell  to  be  interdicted  at  the  instance  of  the  respon- 
dent, Mr  Gray,  as  the  true  mandatory  ot  Mr  Pullman, 
by  a  mandate  granted  as  part  of  an  onerous  transac- 
tion. ^2.)  The  poinding  having  been  entirely  inept 
at  the  aate  of  the  petition  for  interdict,  could  not  be 
rendered  valid  by  any  ex  post  facto  authority  concocted 
pendente  lite^  even  though  such  authority  could  have 
been  competently  given  otherwise,  which  was  not  the 
ease.  ^3.)  The  plea  stated  by  the  compearer,  that  he 
was  inauced  to  accede  to  the  joint  measures,  and  to 
transfer  his  claims  to  the  respondent  by  means  of  con- 
cealment or .  misrepresentation,  is  not  one  which  can 
be  stated  ope  exceptionis,  or  otherwise  than  in  a  regular 
process  of  reduction.  At  any  rate,  there  is  no  founda- 
tion whatever  for  the  plea. 

"  26th  May  1836 The  Lord  OrdiBary  having  heard  parties* 

procurators,  and  considered  the  record,  as  last  closed,  between 
the  respondent  and  Robert  Pullman,  sisted  as  a  party  in  terms 
of  the  remit  from  the  Court,  and  the  previous  proceedings,  ad- 
heres to  his  former  interlocutor  of  the  27th  of  February  1835, 
finding,  that  at  the  date  of  the  poinding  of  the  20th  March 
1834,  and  the  following  steps  of  diligence  against  which  the 
respondent's  pedtion  to  the  Sheriff  for  interdict  was  directed, 
Edward  Railton,  in  whose  name  that  poinding,  and  those  steps  ' 
of  diligence  took  place,  held  no  mandate  from  Robert  Pullman 
to  apply  for  or  insist  in  the  said  diligence ;  therefore,  of  new 
repels  the  reasons  of  advocation,  remits  the  case  aimpUciter  to 
the  Sheriff  of  Lanarkshire,  and  decerns :  Finds  the  advocator, 
Edward  Railton,  liable  in  the  expenses  incurred  in  the  Inferior 
Court,  and  in  the  advocation  up  to  the  date  of  the  compearance 
of  Mr  Pullman  :  Finds  the  said  Robert  Pullman  and  his  man- 
.  datory  liable  in  the  expenses  incurred  by  the  respondent  Mr 
Gray  since  that  date,  and  allows  the  accounts  of  said  expenses 
to  he  given  in  and  to  he  taxed  by  the  auditor. 

"  Note, — All  that  was  done  by  the  Sheriff's  judgment  was 
to  interdict  farther  proceedings  under  the  poinding  executed  on 
the  20th  March  1834,  by  the  advocator  Edward  Railton,  in  the 
character  of  mandatory  for  the  advocator  Robert  Pullman,  and 
the  Lord  Ordinary  continues  of  opinion,  that  that  judgment 
was  well  founded.  It  is  an  indispensable  condition  of  the  vali- 
dity of  the  diligence,  that  Railton  held  at  the  time  a  mandate 
from  his  alleged  constituent  Pullman.  But  it  is  established  by 
the  documents  in  process,  that  he  held  no  such  mandate,  and 
that  whatever  authority  may  have  at  one  time  been  conferred 
upon  him  by  the  possession  of  the  promissory -note  of  £102.  10s., 
it  was  effectually  recalled  by  Pullman's  letter  to  the  respondent 
Gray,  of  the  14th  of  February,  concurring  in  the  resolutions 
of  the  meeting  of  Jacques'  creditors,  and  assigning  to  Gray, 
agreeably  to  the  resolutions  of  that  meeting,  the  whole  of  the 
debt  due  by  Jacques  to  Pullman,  of  which  debt  this  promissory- 
note  formed  only  a  part  Further,  it  appears  that  Gray,  who 
had  got  assignations  of  the  same  kind  from  other  creditors  of 
Jacques,  had  actually  taken  decree  in  his  own  name  against 
Jacques  for  those  debts,  including  that  due  to  Pullman,  on  the 
27th  of  February  1833.  In  these  circumstances,  it  appears  to 
the  Lord  Ordinary  impossible  to  hold  that  there  was  any  sub- 
sisting mandate  for  the  recovery  of  the  debt  in  the  person  of 
Railton  on  the  20th  of  March,  when  the  poinding  in  question 
was  executed.    In  this  matter,  the  questions  of  fact  o\\  which 
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the  parties  are  at  yariance,  as  to  the  intimation  to  Bttlton  of 
the  assignation  in  &vour  of  Gray,  is  of  no  importance,  because, 
in  the  first  place,  it  is  admitted  that  Railton  was  apprised  of 
this  some  time  before  the  petition  was  presented ;  and,  second^, 
because,  however  necessary  intimation  may  be  for  the  effectual 
recal  of  a  mandate,  in  relation  to  the  rights  of  the  mandatory, 
or  of  third  parties  contracting  with  him,  there  is  no  reason  to 
doubt,  that  where  nd  such  rights  are  inVdved,  the  recal  of  one 
mandate  by  the  constituent's  delegation  of  the  right  to  another 
party,  is  quite  conclusive  against  the  original  mandatory's 
powers  of  acting  in  behalf  of  his  constituent.  As  to  the  advo- 
cator Pullman's  subsequent  recal  of  the  mandate  to  the  respon- 
dent Gray,  and  his  attempted  ratification  of  the  proceedings  by 
Railton,  the  Lord  Ordinary  is  of  opinion,  first,  that  that  recal, 
even  if  competent,  could  not  have  the  effect  of  reviving  the 
mandate  formerly  held  by  Railton,  so  as  to  validate  the  dili- 
gence attempted  by  Railton  while  he  held  no  mandate  what- 
ever ;  secondly,  it  appears  to  the  Lord  Ordinary,  that  this  recal 
was  not  within  the  power  of  the  advocator  Pullman.  His  let- 
ter of  the  14th  February,  was  not  a  mere  mandate  granted  for 
his  own  behoof,  it  was  an  accession  to  the  resolutions  of  the 
creditors  at  the  meeting  of  the  28th  of  January,  that  joint 
measures  should  be  taken  for  the  recovery  of  the  common  debt- 
or's estate :  and  it  was  an  actual  assignation  of  the  debt  to 
Gray,  for  the  purpose  of  taking  those  joint  measures— -an  as- 
signation authorising  Gray  to  sue  in  his  own  name,  and  which 
was  put  in  force  by  the  decree  of  the  27th  of  February,  obtain- 
ed by  Gray  against  Jacques.  In  these  circumstances,  Mr  Gray 
was  not  merely  the  gratuitous  mandatory  of  Pullman,  for  his 
(Pullman's)  own  behoof:  he  was  the  trust-assignee  of  Pullman, 
for  piu'poses  in  which,  to  a  certain  extent,  the  other  acceding 
creditors  were  concerned,  and  on  the  fiuth  of  which  being  ad- 
hered to  they  had  acted,  by  assigning  in  the  same  way  the  debts 
due  to  them.  No  doubt  it  is  averred  by  the  advocator,  that 
the  letter  of  the  14th  of  February  was  obtained  by  concealment 
and  misrepresentation  on  the  part  of  Muir,  the  person  acting 
on  behalf  of  the  creditors,  and  who  intimated  to  Pullman  the 
resolutions  of  the  meeting  of  28th  January.  To  support  such 
%  a  plea  as  this,  a  good  deal  more  would  be  necessary  than  the 
circumstances  mainly  insisted  on  at  the  debate,  viz.,  Muir's 
knowledge,  at  the  time  of  writing  the  letter,  of  the  measures 
which  had  been  previously  taken  by  Railton.  Muir's  letter 
was  a  '  circular,'  addressed  to  all  the  creditors,  and  in  a  docu- 
ment of  that  kind,  no  very  unfavourable  inference  can  be  drawn 
from  the  writer's  silence  on  the  previous  steps  taken  by  each 
creditor ;  in  regard  to  which  the  creditor  himself  has  the  means, 
and  in  the  ordinary  case,  must  be  presumed  to  have  satisfied 
himself,  before  he  grants  his  accession.  But  it  is  unnecessary 
to  inquire  into  this  here ;  because,  even  on  the  supposition  of 
the  averments  of  the  advocator,  such  as  those  contained  in  the 
20th  article  of  his  condescendence,  being  relevant  to  a  certain 
effect,  they  are  not  relevant  to  the  only  question  at  issue  in  the 
present  action,  viz.,  the  validity  of  the  poinding  attempted  by 
Railton  on  the  20th  of  March.  In  the  first  place,  even  if  the 
advocator  Pullman  could  show  that  he  had  been  fraudulently  en- 
trapped into  the  granting  of  the  assignation  to  the  respondent 
Gray,  that  could  not  revive  the  mandate  in  favour  of  Railton, 
which  had  been  put  an  end  to  by  the  assignation :  however, 
the  fraud  might  enable  him  to  recover  from  the  parties  con- 
cerned in  it  any  damages  which  he  might  have  sustamed  by  the 
recal  of  that  original  mandate ;  iecotuUy,  considering  the  nature 
of  the  assignation  granted  by  the  advocator  to  the  respondent 
Gray,  and  what  has  followed  upon  it,  it  rather  appears  to  the 
Lord  Ordinary,  that  a  challenge  of  the  kind  attempted  by  the 
advocator,  being  truly  a  challenge  on  the  ground  of  fraud  of  a 
transaction  in  which  various  thiid  parties  have  a  substantial  in- 
terest, could  not  be  properly  instituted,  except  in  the  form  of 
a  reduction,  though  it  may  be  observed  from  the  preceding 
statement  of  the  views  which  the  Lord  Ordinary  takes  of  the 
case,  that  independently  of  this  objection  in  point  of  form,  he 
thinks  the  advocation  cannot  be  sustained." 

Railton  and  Pullman  reclaimed.     At  advising, 

Lord  Gillies — I  certainly  feel  a  difficulty,  along  with  the 
Lord  Ordinary  in  his  note,  as  to  the  recal  of  the  first  mandate ; 


for,  if  we  find  that  the  second  one  was  improperly  obtaiiied,  that 
must  be  fatal  to  it.  I  feel  the  difficulty  which  the  Lord  Ordi- 
nary expresses,  the  more  that  I  cannot  get  at  the  state  of  the 
facts.  The  parties  are  directly  at  variance  in  regard  to  them. 
However,  we  must  just  take  them  as  we  find  them  in  the  re- 
cord. Now  Pullman  wrote  to  M'NeiU  in  July  1832,  traiunutting 
the  dishonoured  bill  of  Jacques,  and  requesting  him  to  put  it  into 
the  hands  of  **  some  respectable  man  in  the  law,  to  do  imme- 
diate diligence."  It  is  therefore  hct  that  this  bUl  was  sent  to 
M'Neill  to  have  diligence  done  on  it ;  and  full  power,  I  con- 
ceive, was  given  him  to  that  effect,  to  put  it  into  Railton's 
hands,  as  was  done.  Well,  diligence  was  done,  and  then  a 
meeting  of  creditors  was  held,  when  M'Neill  appeared,  as  I  see 
from  the  appendix,  and  gave  in  an  affidavit  of  the  debt  on  the 
bill.  That  is  stated  by  Gray ;  and  I  hold  his  answer  to  the 
averment  of  Railton,  in  relation  to  giving  in  the  affidavit,  to  be 
quite  frivolous.  The  biU  was  a  sufficient  mandate  to  Railton, 
there  can  be  no  question  about  it ;  and  he  became  Pullman's  agent, 
by  M'Neill  putting  the  bill  into  his  hands  to  do  diligence,  the 
purpose  for  which  it  was  sent.  Then  came  the  composition 
arrangement,  and  Jacques  absconded,  which  cannot  afiect  the 
question.  Subsequently,  there  was  the  other  meeting,  where 
some  of  the  creditors  agreed  to  get  Jacques  made  bankrupt,  and 
take  joint  measures.  These  creditors  were  invited  to  accede, 
and  this  produced  the  circular  by  Muir  to  Pullman,  requesting 
him  to  agree  in  a  mandate  to  Gray,  and  indorse  his  account. 
Neither  M'Neill  nor  Railton  attended  that  meeting,  nor,  so  far 
as  I  see,  did  they  hear  of  it,  though  Muir  knew  that  Railton  had 
Pullman's  bill  to  do  diligence  on  it.  I  cannot  help  remarldng, 
that  it  is  very  odd  that  Muir  did  not  apply  to  M'Neill  or  Railton, 
who  were  on  the  spot ;  but  Pullman  is  written  to— a  foreign 
merchant — who  was  perfectly  ignorant  of  the  steps  his  agnit 
in  Glasgow  had  taken.  The  circular  is  good  enough  as  a  cir- 
cular ;  but  in  relation  to  Pullman,  how  could  he  gather  any 
thing  from  it  of  the  real  facts.  It  appears  to  me  that  this  gen- 
tleman, Muir,  just  called  on  Pullman  to  make  him  his  agent ; 
but  I  should  like  to  know  for  what  object?  for  good  or  what? 
Was  it  to  serve  him  ?  It  was  surely,  to  say  the  least  of  it,  to 
disserve  him,  if  I  may  use  the  expression.  He  disclaimed  all 
knowledge  of  Railton  having  the  bill,  or  M'Neill  having  the 
mandate.  To  be  sure  then,  Pullman  signs  the  mandate  to  Gray. 
I  cannot  say  the  representations  to  Pullman  were  sufficient. 
He  ought  to  have  been  informed  of  the  facts  by  Muir ;  and  I 
hold  that  Muir  ought  to  have  put  him  in  possession  of  the  fiusts. 
Such  acting  would  void  a  policy  of  insurance  I  apprehend ;  and 
I  hold  that  a  person  who  requests  another  to  make  him  his 
agent  in  a  particular  matter,  is  bound,  so  far  as  he  knows,  to 
state  all  the  fiicts  connected  with  it.  I  do  not  say  the  motive 
here  was  bad ;  but  then  the  effect  of  withholding  full  iafbrma- 
tion  would  benefit  the  creditors.  Whatever  was  the  motive, 
whether  to  disappoint  the  first  poinding  of  Railton,  or  any  other 
thing,  is  of  no  matter ;  the  fact  goes  to  the  evidence  of  conceal- 
ment. On  these  principles  I  am  for  recalling  the  Lord  Ordi- 
nary's interlocutor. 

Lord  President, — I  am  entirely  of  the  same  opinion. 

Lord  Mackenzie I  concur  entirely.     The  point  just  turns 

on  the  question,  whether  the  letter  was  properly  obtained.  I 
coincide  in  Lord  Gillies'  views.  I  do  not  say  there  was  any 
fraudful  mtention  in  procuring  that  letter ;  but  I  must  say  PuU- 
man's  interest  was  not  properly  attended  to.  It  may  have  been 
elicited  with  a  view  to  read  the  first  mandate. 

The  Court  unanimously 

*'  advocate  the  cause ;  recal  the  interdict ;  dismiss  the  original 
petition,  and  decern:  Find  the  respondent,  Alexander  Gray, 
liable  to  the  advocator,  Edward  Railton,  in  expenses,  both  in 
this  and  in  the  Inferior  Coq^,  and  to  the  compearer,  Robert 
Pullman,  in  the  expense  mcurred  in  this  Court ;  and  remit  Che 
accounts,"  &c 

Lard  Ordinary,  Fullerton Act,  Dean  of  Faculty  (Hope), 

Paterson;  John  Cullen,  W.S.,  Agent — Alt,  Penney;  Henry 
Tod,  W.8.,  Agent.— S,,  Clerk.~'[G,D.¥.'\ 
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lih  February  1837. 
Fust  Division (G.D.F.) 

No.  150» — AUBXANDER  MaCALISTEB  a^M?  CUBATOltS, 

Pwrsuersy  v.  The  Trustees  of  the  late  Dugald 
Campbell  of  Kildalloigy  and  Tenants,  and  Jows 
Camfbell  of  Glenscuidel^  and  Tenants,  Defenders. 

Sea-Shore — Title  to  Puntue — Accessories— Parts  and  Perti- 
nents —  Possession  —  Kelp  —  Declarator  —  Opinion  of  the 
Jud^ety  that  a  grant  of  lands  on  the  sea  coast,  with  part  and 
pertinent^  where  de  facto  the  sea  is  ths  boundary,  though  the 
lamde  are  not  descrihed  in  the  titles  as  being  bounded  bg  the  sea, 
carries  the  sea-beaeh  as  a  part  aad  pertinent,  if  immemoriallg 
and  excbuivelg  possessed  as  such,  unless  the  sea-shore  have 
been  reserved  im  the  titles  for  public  purposes ;  and  consequent' 
bf,  sheU'Sand,  he^,  and  marine  plants  found  on  the  beach, 
follow  as  aecessories^  except  in  so  far  as  another  party  may 
have  prescribed  right  to  gather  them, , 

The  pursuer,  vho  is  heritable  proprietor  of  the 
estates  of  Loup  and  Torrisdale,  bordering  the  sea-shore 
on  the  west  coast  of  the  county  of  Argyle,  derived 
considerable  advantage  to  his  estates  from  Uie  shell- 
sand,  drift-ware,  and  other  marine  plants  periodically 
cast  ashore  by  the  sea.  The  family  of  Argyle,  the 
feudal  superior  of  the  pursuer's  lands,  had  acquired  a 
right  of  servitude,  by  immemorial  usage,  to  traverse 
the  pursuer's  property  to  the  coast,  and  to  take  away 
therefrom  a  certain  portion  of  the  kelp,  &c.  The  pro- 
perty of  the  defenders  lay,  as  stated  by  the  pursuer, 
contiguous  to  that  of  the  pursuer,  and,  with,  the  excep- 
tion of  one  farm  which  reached  the  sea-coast,  was  si- 
tuated inland.  The  pursuer's  titles  did  not  describe 
his  property  as  being  bounded  by  the  sea  or  sea-shore. 
He  had  no  grant  of  sea-shore;,  but  he  averred  imme- 
morial and  uninterrupted  possession  of  the  sea-beach, 
and  what  was  cast  thereon  in  the  shape  of  kelp,  marine 
plants,  and  shell-sand,  with  a  clause  in  the  following 
terms: 

"  All  and  Whole  the  four-merk  land  and  half-merk  land  of 
Balliveap,  and  the  two-merk  land  and  half-merk  land  of  Drim- 
nalia,  with  houses,  biggings,  grazings,  shealings,  mosses,  muirs, 
meadows,  woods,  fi^ungs,  parts,  pendicles,  and  pertinents, 
lying  in  the  parishes  of  Kilchenzie  and  Killean,  respectively, 
lordship  of  Kintyre  and  sheriffdom  of  Argyll ;  also  the  thirty- 
three  shilling  and  fourpenny  land  of  Tangietarvie,  with  the  lake 
and  island  thereof,  with  houses,  biggings,  yards,  tofts,  crofts, 
grazings,  shealings,  parts,  pendicles,  and  universal  pertinents 
thereof,  whatsoever,  lying  within  the  parish  of  Kilchenzie, 
lordship  and  sheriffdom  aforesaid  :  also  All  and  Whole  the  lands 
of  Kilanie,  Tangietoril,  Lagalgarrie,  and  All  and  Whole  the 
lands  of  Gtfgunnel,  extending  in  whole  to  an  eighth-merk  and 
half-merk  huid  of  old  extent,  with  the  mill  of  Tangie,  with  all 
multures,  sequels,  knaveships,  and  thirlage  thereof,  widi  houses, 
biggings,  grazings,  shealings,  mosses,  muirs,  meadows,  woods, 
fishings,  parts,  pendicles,  and  pertinents  thereof,  whatsoever, 
all  lying  within  the  parish  of  Kilchenzie,  lordship  and  sheriff. 
dom  aforesaid.*' 

The  defenders  taking  advantage  of  circumstances, 
and  a  change  of  the  line  of  the  public  road  passing 
through  the  pursuer's  property,  which  rendered  the  sea- 
coast  now  accessible,  which  was  previously  inaccessible 
to  them,  owing  to  the  rocky  nature  of  the  ground,  and 
a  deep  and  rapid  stream  which  separated  the  different 
properties,  and  prevented  a  passage  in  that  direction, 
— ^had  trespassed  and  come  upon  his  line  of  sea-coast 
for  the  purpose  of  taking  away  the  marine  plants  found 
thereon.  The  pursuer  had  presented  a  bill  of  suspen- 
sion and  interdict :  and  soon  afterwards  he  raised  this 


summons  of  declarator.  These  processes  were  con- 
joined. The  objects  of  the  action  being,  1^,  To  have 
it  found  and  dedared  that  the  pursuer  had  right  to  the 
whole  shell-sand  and  sea-ware  on  the  shores  of  his 
lands,  under  burden  of  the  servitude  in  favour  of  the 
Duke  of  Argyle,  and  to  prevent  the  defenders  from 
troubling  or  molesting  him  in  the  possession  thereof. 
2df  To  prevent  the  defenders  from  trespsissing  on  his 
lands  or  shores,  with  a  view  to  carrying  off  the  drift- 
ware  and  shell-sand :  And,  3d,  To  obtain  damages  for 
the  illegal  encroachments  on  his  rights. 

The  defenders  stated,  that  their  property  adjoined 
that  of  the  pursuer,  and  was  bounded  by  the  sea, 
and  that,  opposite  their  respective  estates,  there  was  a 
considerable  reach  of  coast,  subject  to  the  flux  and  re- 
flux of  the  tide,  which  brought  ashore  a  quantity  of 
sea  shell-sand,  and  other  substances.  They  averred 
that  they  and  their  authors,  in  common  with  the  neigh- 
bouring proprietors,  were  in  use,  from  time  immemorial, 
peaceably  to  gather  such  substances  on  the  shore  in 
question,  and  particularly  on  the  beach  bounding  the 
pursuer's  property,  without  challenge,  till  the  pursuer, 
who  lately  acquired  his  property,  thought  fit  to  use  means 
to  prevent  them.  It  was  not  averred  that  the  defen- 
ders had  any  grant  of  sea-shore  by  their  titles ;  and  the 
pursuer  stated,  that  their  titles  were  in  the  same  terms 
as  his  own,  and  contained  the  usual  clause  of  part  and 
pertinent ;  and  that  a  majority  of  proprietors  on  the 
coast  had  no  better  right  than  he  or  they  had  to  the 
sea-beach.  It  was  not  averred  that  the  defenders  had 
a  grant  of  the  beach  terminating  the  pursuer's  lands. 

The  pnrsneT pleaded— {I.)  As  the  pursuer  and  his 
predecessors  have  enjoyed  from  time  immemorial,  con- 
tinued and  uninterrupted  possession  of  the  shell-sand, 
sea-ware,  and  wreck  found  on  the  shores  of  his  lands 
(subject  to  the  right  of  servitude  in  favour  of  the  Duke 
of  Argyle,  his  superior),  in  virtue  of  the  titles  and  in- 
feflments  condescended  on,  he  is  entitled  to  prevent 
the  defenders,  and  all  others,  from  trespassing  on  his 
grounds,  or  interfering  with  him  in  the  possession  of 
the  shell-sand,  sea- ware,  and  wreck  found  in  the  sea, 
and  shores  adjoining  thereto.  (2.)  As  the  defenders 
have  illegally  and  unwarrantably  encroached  upon  the 
pursuer's  property  for  some  time  past,  and  as  they 
have  carried  away  the  shell-sand,  sea-ware,  and  wreck 
belonging  to  him,  they  are  liable  for  the  loss  and  da- 
msLge  which  he  has  thereby  sustained. 

The  defenders,  Kildalloig,  &c.,  pleaded — (1.)  The 
pursuers  have  no  right  to  interfere  with  the  defenders' 
present  possession,  unless  they  can  produce  a  valid 
title,  and  instruct  a  possession  thereon  sufficient  to 
confer  upon  them  a  prescriptive  right  to  the  subjects 
libelled.  (2.)  The  pursuers  have  not  produced  or  con- 
descended upon  any  title  in  virtue  of  which  they  could 
prescribe  a  right  by  possession  to  the  sea-shore,  or  to 
the  shell-sand,  wrecl^  or  sea-ware  to  which  they  now 
lay  claim.  (3.)  The  pursuers  not  having  had  uninter- 
rupted and  exclusive  possession  of  the  sea-shore,  or  of 
the  shell-sand,  wreck,  or  sea-ware,  claimed  by  them 
for  time  immemorial,  they  have  no  right  to  said  shore, 
shell-sand,  wreck,  or  sea-ware.  (4.)  The  defenders 
having  had  full,  constant,  and  uninterrupted  possession 
and  use  of  the  shell-sand,  wreck,  and  sea- ware  in  ques- 
tion for  time  immemorial,  they  are  entitled  to  the  ex- 
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elusive  right  and  use  of  these  artideR*  or,  at  least,  they 
are  entitled  to  the  r^bt  and  use  thereof  in  common 
with  the  public  or  others. 

The  defenders,  Glensaddel,  &c^  pleaded — (1.)  The 
pursuers  have  no  right  to  interfere  with  the  defenders' 
present  possessitm,  unless  they  can  produce  a  valid 
title,  and  instruct  a  possession  thereon,  sufficient  to 
confer  upon  them  a  prescriptive  right  to  the  subjects 
libelled.  (2.)  The  pursuers  have  not  produced  or  con- 
descended upon  any  title  in  virtue  of  which  they  could 
prescribe  a  right  by  possession  to  the  sea-shore,  or  to 
the  shell-sand,  wreck,  or  sea-ware,  to  which  they  now 
lay  claim.  (3.)  At  all  events,  as  the  pursuer's  titles 
do  not  contain  any  grant  of  sea-shore,  and  as  the  pur- 
suer and  his  predecessors  have  never  been  in  the  ex- 
dusive  possession  of  the  sand  and  wreck  thereon,  tiie 
pursuer  has  not  sufficient  right  or  title  to  insist  in  the 
declaratory  conclusions  of  the  present  action,  or  to  ex- 
clude the  defi^nders  from  taking  the  said  substances 
for  the  use  of  their  lands  of  Craigs.  (4.)  That  in  vir- 
tue of  the  titles  and  possessions  above  condescended 
on,  the  defender  Mr  Campbell,  and  his  tenants  in  the 
lands  of  Craigs,  have  a  good  right,  ia  common  with 
the  pursuer,  and  other  parties  interested,  to  take  wreck 
and  shell-sand  from  tlie  sea-shore,  opposite  to  the  lands 
of  Ballivean,  Drtmnalia,  kc^  for  the  use  of  the  several 
farms  of  which  the  said  property  of  Craigs  is  composed, 
and  the  defenders  are  therefore  entitled  to  be  assoilzied 
from  the  whole  conclusions  of  the  libel. 

The  question  came  to  the  Division  on  cases  ordered 
by  the  Ix>rd  Ordinary.     At  advising, 

Lord  President, — The  lands  are  de  facto  bounded  by  the  sea, 
hut  there  is  no  gruki  of  sea-shore,  and  oidy  a  clause  of  part  and 
pertinent.  Is  that  a  good  foundation  for  an  ezdu»ve  right, 
without  a  clause  iu  the  title  to  that  effect  ?  I  doubt  if  it  be 
enough  to  exclude  others ;  but  I  don't  see  that  he  says  he  has  had 
exclusive  possession. 

Lord  Mackenzie. — The  pursner  avers  exclu^ve  possession 
quoad  the  defendera.  If  there  be  doubt  here,  he  must  go  to 
proof  on  that.  With  regard  to  the  question  of  title,  I  have  no 
doubt.  I  cannot  see  why  he  should  not  have  right  to  the  shore, 
with  adause  of  part  and  pertinent,  if  followed  by  exclusive,  im- 
memorial possession.  It  has  been  found  that  a  party  may  carry 
out  operations  on  his  property  into  the  sea,  and  inclose  them, 
and  I  do  not  think,  after  that,  it  can  well  be  maintained  that  a 
party  has  no  title  to  the  beach,  which  is  de  facto  his  boundary, 
and  no  other  party  has  a  grant  of  it.  It  requires  but  a  short 
step  from  the  first  case  I  have  mentioned,  to  arrive  at  this  con- 
clusion. 

Lord  Gillies. — After  the  case  of  Culross,  I  can  have  np  hesi- 
tation in  this  one.  It  is  said  that  the  pursuer's  titles  don't 
describe  his  property  as  bounded  by  the  sea.  I  cannot  help 
thinking  that  this  is  of  Kttle  consequence,  if  de  facto  the  sea  ii 
the  boinidary.  Suppose  a  conveyance  were  taken  to  the  island 
of  Strottsay,  end  that  it  was  not  described  as  bounded  by  the 
sea,  in  the  same  way  as  here,  would  the  Court  hold  that  the 
disponee  had  no  ri^ht  to  the  sea  coast  ?  I  imagine  not ;  and 
I  doubt  if  any  of  the  gentlemen  of  the  west  have  a  better  title 
than  the  puisiier  to  this  source  of  revenue.  In  this  view,  it  is 
a  very  important  point.  The  question  of  possession  is  a  pro- 
per jury  question. 

Lord  Preaident I  tUnk  that  ought  first  to  have  been  ascer- 
tained. 

Lord  Gillies. — The  proof  ^U  lie  on  the  pursuer  to  show 
that  he  has  had  uninterrupted  possession  against  the  defenders: 
the  result  of  my  opinion  bein^',  that  a  party  having  a  grant  of 
land,  and  the  sea  de  facto  for  bis  boundary,  the  sea-shore  be- 
longs to  him,  unless  it  has  been  reserved  expressly  for  puMic 
purposes  ia  the  grant. 


The  other  Judges  concurred,  when  the  following  in- 
terlocutor was  pronounced : 

<*  Repel  the  defenders'  objections  to  the  title  of  the  pucsner, 
and  remit  the  cause  to  the  Lord  Ordinary  to  {iroceed  further  as 
shall  be  just,  reserving  all  questions  as  to  expenses." 

Pursuer's  Authorities Stair,  B.  II.  tit.  1,  §  5.     Bank.  B. 

I.,  tit.  3,  §  4.  Ersk.  B.  II.,  tit  1,  §  6;  B.  II.,  tit.  6,  §  17, 
Fullerton  v.  Baillie,  16th  July  1697;  Diet.  p.  13,524.  Sir 
John  Skene  voce  Ware.  Bruce  v,  RashiehiU  and  Othenc, 
25th  November  1714;  Morr.  p.  9342.  Magistrates  of  Culross 
V.  Lord  Dundonald,  15th  June  1769;  Diet.  p.  12,810.  Earl 
of  Morton  17.  Covingtree,  20th  June  1760;  Diet.  p.  13,528. 
Campbell  v.  Brown,  18th  November  1813.  Boucher  v.  Craw- 
ford, 30th  November  1814. 

Defenders*  Authorities Instit.  Lib.   II.,  tit.  1,  §  1.     De 

rerum  divis.  Dig.  Lib.  43,  tit.  8,  lex.  3.  ErA.  B.  IL,  tit.  6, 
§  17  ;  B.  II.,  tit.  1,  §  6.  Instit.  Lib.  II,  tit.  1,  §  3.  Bank. 
B.  L  tit  3,  §  2.  Stair,  IL,  1,5;  IL,  3,  60.  Ersk.  B.  IL 
tit.  6,  §  16.  Bank.  B.  IL,  tit.  8,  §  107.  Ifagistrates  of 
Culross  V.  Geddes,  7th  November  1809;  Fac.  Col.  Camp- 
bell V.  Brown,  18th  November  1813 ;  Fac  Col.  Boucher  v. 
Crawford,  30th  November  1814.  Ordonnance  de  Louis  XIV. 
Tonchant  la  marine,  Livre  4,  Art.  5.  Earl  of  Morton  v.  Coving- 
tree  of  Newark,  20th  June  1760;  Morr.  13,528.  Fullerton  v. 
Baillie,  16th  Jidy  1697;  Morr.  13,524.  Fullerton  v.  Eart  of 
EgUnton,  7th  February  1762;  M.  10,843.  Heritors  of  tha 
Fishing  of  Don  v.  The  Town  of  Aberdeen ;  M.  10,840.  Duke 
of  Portland  v.  Gray  and  Others,  I5th  November  1832;  F.C. 

Lord  Ordinary,  Fullerton. — Act.  Rutherford,  A.  Anderson ; 
M.  N.  Macdonald,  W.S,,  Agtnt.-^AU,  Dean  of  Faculty  (Hope), 
James  Miller,  G.  G.  Bell;  Andrew  Clason  and  Lockhart, 
Hunter  and  TVhitehead,  W.S.,  Agents — B.,  Clerk — fG.D.F.] 

TEIND  COURT. 

6tk  February  1837. 
No.  15L 
The  following  augmentation  was  awarded : 

Nairn — Presbytery  of  Nairn — ^Old  stipend,  II  chalders,  12 
boUs  victual,  and  a  farther  ^vaatity  of  victual  e^iual  to  £50 
Sterling,  and  X8.  6.  8.  for  Communion  Elements. — Stipend 
modified  of  this  date,  19  chalders  victual,  and  £10  for  Com- 
nunion  BUements— being  an  augmentation  of  4^  chalders^  and 
£1.  18.  4. 

9th  Fdn%tary  1837. 

FiasT  Division. — (G.D.F,) 

No.  1^2w— CHARI.E8  Cx«AaK,  Purs%ier^  o.  Jambs  Rfio 

and  Otbeks,  Defenders* 

Proof— Process — ^Relevancy — Collusion — Relief— 4.  SMed  B, 
for  payment  of  a  sum  of  money,  and  B.  was  found  Kahle^  under 
a  reservation  of  his  right  to  bring  an  action  ofreliefagainai  a 
public  body,  alleged  to  be  siibsidiari^  liable ;  and  B.  brought 
this  action  ofrelirf,  calling  C.  and  D.,  menAers  of  the  body^ 
who,  it  was  alleged,  were  liable  in  relief  specially,  in  respect 
that  A,  had  litigated  in  colhuion  with  tkem ;  and  ikat  the 
gum  for  which  A,  get  decree,  was  truly  due  to  C.  and  D, 
— H^,  in  the  drcanutances,  that  the  averments  of  esUuaian 
were  relevant  in  the  action  of  reliefs  and  that  A.  was  entitled 
to  establish  the  same. 

The  pursuer  feued  a  piece  of  grooad  in  Coafnr^ 
Angus  to  an  ^  Associate  Bui^her  congregsAioni  and 
being  a  law-agent,  he  was  eaqilojed  both  by  tiie  ocmi- 
gregation  to  make  out  the  necessary  oonveyaobe  from 
himself  to  the  body,  and  by  a  party  of  the  name  of 
Sim,  who  was  alleged  to  have  lent  the  congregation  a 
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sum  of  £200,  to  constitute  that  loan  a  proper  burdeii 
on  the  feu.  No  special  instructions  were  given  as  to 
the  form  of  the  conveyance,  \>ut  it  appeared  that  the 
only  deed  which  it  was  thought  necessary  to  execute, 
was  blundered  in  a  way  which  rendered  l^m's  security 
inoperative.  Sim  accordingly  brought  an  action  against 
the  congregation  (or  the  amount  of  the  loan  and  in- 
terest, and  directed  the  action  against  the  pursuer  as 
subsidiarie  liable  for  the  professional  blunder.  Uiti- 
mately  the  pursuer  was  Ibund  liable  (2d  December 
1831,  nipra.  Vol.  IV.  p.  153),  reserving  to  him  his  right 
to  bring  an  action  of  relief  against  the  congregation. 

The  pursuer  having  settled  with  Sim,  and  taken  an 
assignation,  brought  this  action  against  the  defenders, 
who,  as  members  of  the  congregation,  he  alleged  were 
liable  to  him  in  relief.  He  averred  that  Sim,  the  al- 
leged creditor  of  the  congregation  for  £200,  was  not 
truly  the  creditor  in  the  obligation,  but  certain  of  the 
present  defenders,  of  the  name  of  John  and  Ilobeit 
Reid,  and  that  Sim  had  been  collusively  put  forward 
on  the  occasion  by  them ;  for  it  turned  out  that  these 
Reids  having  died,  their  representatives,  immediately 
on  the  result  of  Sim's  action,  instituted  simulate  pro- 
ceedings against  Sim  for  payment  of  separate  sums  of 
£  100  and  £70,  and  attached  the  st^  for  which  the  pur- 
suer had  been  rendered  liable  to  Sim  by  arrestment.  The 
pursuer,  besides,  made  other  averments  of  collusion  be- 
tween the  Reids  and  Sim,  and  condescended  on  facts 
in  support  of  his  plea,  that  the  defenders  were  liable  in 
relief.  The  defenders  stated  that  Robert  Reid  never 
was  a  member  of  the  congregation. 

The  pursuer  cited  one  of  the  defenders,  James  Reid, 
in  the  usual  way,  as  within  the  jurisdiction.  He  had 
gone  to  England  some  time  previous  to  the  action ;  and 
the  pursuer  being  ignorant  that  he  did  so  animo 
remanendi,  had  not  used  the  precaution  of  attaching 
certain  funds  he  had  in  ^oiX^dAyjuriadif^ionuJundandkB 
causoy  before  raising  the  action. 

The  pursuer,  inter  aiioj  pieaded, — Separatimy  The 
defenders,  the  Reids,  who  are  both  creditors  and 
debtors,  and  such  of  the  defenders  as  the  pursuer  can 
show,  instigated  and  maintained  the  action  in  Sim's 
name,  and  at  his  instance,  against  the  pursuer,  for  a 
sum  in  which  they  were  the  true  debtors  themselves, 
are  in  particular  liable  to  him  in  relief  of  these  ex- 
penses incurred  through  their  bad  faith. 

The  defenders  pleaded — (1.)  James  Reid  being,  and 
having  been,  prior  to  the  institution  of  this  action, 
demised  in  England,  was  improperly  made  a  party  to 
this  action  without  a  previous  arrestment  of  his  move- 
ables in  ^co^A»ii^yjuri8dju;thm8funda$^m  causa,  (2.) 
Assuming  the  truth  of  the  statement,  that  the  defen- 
ders, the  representatives  of  Robert  Reid,  are  true  cre- 
ditors for  a  large  part  of  the  sum  lent  to  the  nuitiagen 
of  the  chBipel  in  Sun's  name,  but  which  statement  is 
untrue,  the  present  form  of  action  is  whoUy  unsuitable 
to  the  pursuer's  case,  and  the  cause  ci  action,  as  set 
forth  in  the  summons,  pro  ianio  ceases,  in  respect  that 
the  action  is  one  of  relief  only,  and  that  the  only  ground 
on  which  it  is  attempted  to  make  good  the  pursuer's 
right  of  relief  is,  that  the  defenders  are  bound  to  pay 
Sim  the  money  for  which  he  has  obtained  decree  against 
the  pursuer.  (3.)  There  is  no  groimd  why  those  of 
the  defenders  who  represent  Robert  Reid  should  fall 


to  obtain  ubsohfiter  in  the  present  action,  even  although 
part  of  the  sum  lent  by  him  should  have  been  held  by 
Sim  for  Robert  Reid ;  because  Robert  Reid  not  having 
been  a  member  of  the  congregation,  or  liable  for  its 
obligations,  would  have  been  entitled  to  recover  the 
sum  from  the  pursuer  if  the  debt  was  truly  his,  just  as 
much  as  Sim  was,  and  Sim  would  in  that  view  have 
obtained  his  decree  against  the  pursuer  for  behoof  of 
Robert  Reid,  or  those  who  represent  him. 

"  lit  July  1836. — The  Lord  Ordinary  having  heard  parties* 
procurators,  and  considered  the  closed  record.  Finds,  that  the 
original  action  was  not  preceded  by  an  arrestment  juriadictionig 
fundaiidtB  causa  against  James  Reid:  and  therefore^  sustains 
the  said  James  Reid's  objection  to  the  jurisdiction,  in  regard  to 
that  action  as  originally  laid  ;  and  reserves  all  questions  of  ex- 
penses, and  all  other  questions  which  may  thence  arise :  Farther, 
finds  that  the  conclusions  of  the  present  summons  are  ex- 
clusively limited  to  a  claim  of  relief  from  the  conseqiieaees  of 
the  action  there  referred  to,  brought  by  Jamea  Sim  against 
various  defenders,  including  the  present  pursuer,  and  of  the 
decreet  obtained  by  Sim  against  the  pursuer  in  that  action : 
Finds,  that  in  such  action  of  relief,  the  various  averments,  tend* 
ing  to  establish  the  interest  said  to  be  held  by  the  defenders, 
Reids,  in  the  conclusions  of  the  former  acdon,  and  by  conse- 
quence, the  alleged  collusion  between  them  and  Sim,  are  ir- 
relevant ;  quoad  uUra^  appoints  the  parties,  before  answer,  to 
give  in  a  specification  of  the  writing^  respectively  called  for,  as 
bearing  upon  the  other  points  in  the  cause/* 

The  pursuer  reclaimed,  praying  die  Court  for  a  dili- 
gence against  havers,  and  for  the  recovery  of  documents 
tending  to  show  the  Reids'  connection  with  Sim.  At 
advising, 

Keay^for  pursuer,  stated,  that  the  error  in  the  cita- 
tion of  James  Reid  had  been  cured  by  raising  a  supple- 
mentary summons  against  him,  and  arresting  his  funds : 
which  action  had  been  conjoined  with  the  present. 

The  Court  was  of  opinion  that  the  error  in  the  cita- 
tion was  rectified  by  the  ulterior  procedure,  and  thought 
it  essential  to  the  case,  that  the  pursuer  should  be  al- 
lowed a  proof  of  his  averments  of  the  connection  be- 
tween the  Reids  and  Sim,  and  accordingly 

"  recal  that  part  of  the  interlocutor  by  which  it  is  found,  *  that 
in  the  acdon  of  relief,  the  various  averments  tending  to  establish 
the  interest  said  to  be  held  by  the  defenders,  Reids,  in  the  con- 
clusions of  the  former  action,  and  by  consequence,  the  alleged 
collusion  between  them  and  Sim,  are  irrelevant  :*  Quoad  ultra, 
adhere  to  the  interlocutor  reclaimed  against,  and  remit  to  the 
Lord  Ordinary  to  proceed  further  in  the  cause.*' 

Lord  Ordinary f  FuUerton. — AeL  Keay,  A.  Murray,  senior; 
James'Fergusson,  W.S.,  Agent — Alt.  D.  McNeill,  Patton; 
Henry  Tod,  W.a,  Agent D.,  Clerk — [G.D.F.] 

-—■'■-   ■   "  '        ^^^-^        ■    ■  ■  ■    ■ 

9tk  February  1837. 

FiasT  DivisioK (G.D.F.) 

No.  163. — 'John,  William  and  James  M^Faslahs, 

Raisers* 
Mbs  Jars  H.  Forbbstee  or  Glas  and' 

Husband, 
Robert   Stm   Wilson  arid  Others, 
Trustees  of  the  late  Dr  Alexander 
Stewarty 
William  Rennt,  Common  Agent  for 

the  Creditors  of  W.  S.  GlaSy 
John  Campbell  and  Othebs,  TVttf- 
tees  of  Dr  Glas, 

Compensation — Circumstances  in  which  a  remit  made  to  inquire 
into  the  facts  on  which  a  plea  of  compensation  was  raised. 
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Inhibition — Title  to  Pursue — Husband  and  Wife— Jus  Bfariti — 
Courtesy — Jn  a  competition/or  the  price  of  certain  lande  veei- 
edina  wife  excluso  jure  xaan^-^Heldlnf  the  Lord  Ordinartf, 
and  acquiesced  in  (I.)  Tliat  a  creditor  of  the  husband  could 
not,  under  an  inhibition  executed  against  his  heritage  prior  to 
the  acquirement  of  lands  by  the  unfe,  under  a  reduction  of  her 
father's  uttlement,  challenge  the  exclusion  of  the  jus  mariti, 
inserted  in  the  decree  of  reduction  at  her  instance,  atoll  events, 
without  a  formal  reduction;  and,  (2.)  That  such  inhibition 
against  the  husband  could  not  affect  the  wife's  right  to  grant, 
or  the  husband's  power,  as  her  guardian,  to  concur  in  bonds  over 
such  property,  although  their  effect  was  to  diminish  or  cut  off 
his  contingent  right  of  courtesy, 

Mr  Walter  Stirling  Glas,  the  son  of  Dr  Glas  of 
Bauglepore  in  the  East  Indies,  married  the  '  claimant, 
then  Miss  Jane  Forrester,  in  1813 ;  and  in  the  marriage- 
contract,  which  was  executed  on  the  occasion,  Mr 
Dow,  the  factor  and  mandatory  of  Dr  Glas,  engaged, 
on  the  part  of  his  constituent,  that  the  revenues  of  Dr 
Glas's  property  in  this  country  should  he  set  apart  for 
Walter  S.  Glas,  and  not  to  be  attachable  in  any  way 
by  his  creditors.  Dr  Glas,  when  abroad,  in  1821,  exe- 
cuted a  trust-deed  sent  out  to  him,  and  prepared  by 
his  agents  in  Scotland,  Messrs  Campbell  and  Arnott, 
W.S.,  whereby,  after  confirming  the  marriage-contract, 
he  conveyed  certain  property  to  trustees,  for  the  pur- 
poses therein  specified ;  but  generally  providing  the 
revenues  to  his  son,  excluding  the  diligence  of  credi- 
tors. Mr  Forrester,  the  father  of  Mrs  Walter  Stirling 
Glas,  had,  by  his  settlement,  provided  his  daughter  in 
a  sum  of  £1500,  declaring  it  to  be  alimentary  of  her, 
and  not  to  be  subject  to  the  Jus  mariti  of  any  husband. 
On  her  father's  death,  however,  she  acquii^ed  a  con- 
siderable addition  to  her  portion,  by  a  decree  of  re- 
duction which  she  obtained  in  1821,  of  her  father's 
deed  of  settlement.  The  action  of  reduction  proceed- 
ed on  a  contract  of  marriage  of  her  parents,  which  was 
not  discovered  till  after  their  decease,  and  which  pro- 
vided an  equality  to  the  children  of  the  marriage.  By 
that  decree  her  brother  was  obliged  to  give  up  to  her 
a  part  of  the  heritage,  namely,  the  estate  of  Braes, 
with  a  payment  in  money  sufficient  to  make  her  equal 
to  him,  and  he  got  the  lands  of  Craigannet,  an  estate 
superior  in  value  to  Braes.  The  Jus  mariti  and  the 
right  of  courtesy  were  excluded  by  the  decree  of  re- 
duction, and  the  estate  was  declared  not  to  be  afiect- 
able  by  the  diligence  of  the  creditors  of  any  husband. 
Mr  and  Mrs  W.  Stirling  Glas,  prior  to  the  above  re-' 
duction,  had  borrowed  £1500,  and  in  security,  assigned 
the  sum  provided  to  her  by  her  father;  and  which 
sum,  along  with  the  money  she  obtained  under  the  de- 
pree  of  reduction,  to  make  her  equal  to  her  brother,  and 
H  sum  of  £435  for  the  price  of  the  wood  of  Braes, 
amounting  in  all  to  upwanls  of  £3000,  had  been,  it  was 
alleged,  expei|ded  in  paying  her  husband's  debts,  through 
the  intervention  of  her  husband's  agents,  Messrs  Camp- 
bell and  Arnott,  who  likewise  were  trustees  under  the 
trust-deed  of  Dr  Glas.  But  these  gentlemen  stated 
that  the  money  was  not  received  by  them  till  after  the 
purchase  of  Marionville,  to  be  immediately  mentioned. 

In  1820,  the  viUa  of  Marionville  was  purchased  by 
Mr  and  Mrs  S.  Glas,  with  the  knowledge  of  Dr  Ghis's 
trustees,  from  Dudgeons'  trustees,  and  it  was  alleged, 
ivith  the  funds  belonging  to  Mrs  Glas,  in  the  hands  of  Dr 
GIas*s  trustees,  and  the  titles  were  taken  to  certain  trus- 


tees for  Mrs  Glas,  excluding  the  husbaad's  jus  mariti^ 
The  husband  was  insolvent  at  the  time,  and  had  taken 
the  benefit  of  cessio.  Iif  reference  to  this  transaction, 
two  bonds  were  granted  for  the  price :  ( !•)  -^  bond  and 
disposition  in  security  for  £2250  was  granted  by  the 
claimant  over  her  separate  property  of  Braes,  in  favour 
of  the  trustees  of  Robert  Dudgeon*  In  this  bond  her 
husband  joined  as  debtor,  and  the  trustees  of  Robert 
Dudgeon  were  infeft  accordingly.  At  the  same  time, 
another  bond  for  £3000  was  granted  over  the  pro- 
perty of  Marionville  by  Mrs  Ghis  and  her  trustees, 
and  the  interest  of  the  balance  was  secured  over  the 
estate  of  Braes.  Mr  Glas  was  also  a  debtor  in  this 
bond :  Dudgeon's  trustees  were  infeft,  and  their  in- 
feftment  was  recorded; 

After  the  death  of  Dr  Glas,  which  hi^pened  in  1822 
in  India,  his  trustees  (who  were  the  agents  of  W.  S. 
Glas  and  his  wife),  paid  off  the  £5250  due  to  Dudgeon's 
trustees,  by  taking  an  assignation  to  the  £2250  bond 
affecting  Braes,  on  which  they  (Messrs  Campbell  and 
Arnott)  were  infeft;  and  on  the  narrative  of  being 
trustees  of  Dr  Glas,  and  agents  for  Mr  and  Mrs  W.  S. 
Glas.  With  regard  to  the  £3000  bond  affecting  Marion- 
ville, it  was  paid  up,  and  an  unqualified  dischai^  and 
renunciation  taken :  there  was,  however,  a  dispute  as 
to  the  understanding  on  which  this  <{^scharge  was 
taken.  No  assignation  was  taken  at  th^  time  to  keep 
up  the  debt,  but  Messrs  Campbell  and  Arnott  averred 
that  the  discharge  was  never  delivered,  and,  therefore, 
that  the  debt  still  subsisted.  It  appeared,  besides,  that, 
in  1827,  nearly  four  years  after  the  discharge,  Dud- 
geon's trustees  granted  a  deed,  purporting  to  be  a  dis- 
position and  assignation  of  the  bond  for  £3000,  but  the 
deed  did  not  contain  an  assignation  to  the  security  over 
Braes  for  the  interest  of  the  £2250  bond ;  and  it  was 
not  till  after  the  present  action  was  in  Court  that  an 
attempt  was  made  to  keep  up  the  security  quoad  the 
sum  and  interest,  by  Dudgeon's  trustees  granting  a 
disposition  and  assignation  thereof  to  Messrs  Campbell 
and  Arnott,  who  were  not  a  quorum  of  Dr  Glas's  trus- 
tees, and  who,  at  the  date  of  the  deed,  did  not  possess 
that  character,  in  respect  Dr  Glas's  trust-deed  was  re- 
duced in  1 827,  as  about  to  be  mentioned.  Other  herit- 
able securities  had  been  granted  over  the  estate  of 
Braes,  besides  those  mentioned :  among  these,  a  bond 
and  disposition  in  security  had  been  granted  in  May 
1825  in  favour  of  Dr  Stewart  It  besides  appeared, 
that  Dr  Glas  died  bankrupt  in  India  in  1822:  that 
Walter  Stirling  Glas,  as  mentioned,  became  embar- 
rassed, and  took  the  benefit  of  cesno,  granting  the  usual 
disposition  omnium  bonorum  to  George  Pentland,  as  a 
trustee  for  behoof  of  creditors,  who  thereafter,  in  May 
1829,  succeeded  in  reducing  Dr  Glas's  trust-deed  on 
some  legal  informalities. 

Dr  Stewart,  the  postponed  creditor  in  one  of  the 
heritable  securities  iJecting  Braes,  brought  that  estate 
to  sale,  in  virtue  of  powers  to  that  efiect  in  his  bond, 
and  the  present  process  was  raised  by  Messrs  M'Far- 
lane,  to  distribute  the  price.  In  this  process  various 
claims  were  lodged  i  (1.)  Geora;e  Pentland  claimed  in 
virtue  of  an  inhibition  used  by  him  as  a  creditor  of  W. 
S.  Glas,  in  1819*  and  in  virtue  of  the  disposition  om^ 
nium  bonorum.  (2.)  Mrs  Glas,  as  proprietrix  of  Braes. 
(3.)  Dr  Stewart's  trustees,  in  virtue  of  the  bond  and 
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disposition  in  security,  granted  in  1825  to  Dr  Stewart. 
(4.)  Mr  Renny,  as  *  common  agent  in  a  ranking  and 
sale  brought  by  Glas's  creditors,  as  having  right  to  the 
bond  over  Braes  for  £2250,  and  to  the  bond  for  £3000 
over  Marionville,  the  interest  of  which,  he  maintained, 
was  also  preferably  secured  over  Braes ;  and,  (5.)  John 
Campbell  and  others,  as  trustees  of  Dr  Glas,  claimed 
as  standing  feudally  vested  in  the  bonds.  They  claim- 
ed, to  favour  the  pleas  of  the  common  agent. 

The  Lord  Ordinary  pronounced  the  following  inter- 
k>cutor  (which  was  acquiesced  in),  4th  March  1835 : 

"  The  Lord  Ordinary  having  considered  diat  part  of  the  re- 
cord which  relates  to  the  claim  of  George  Pentland,  and  heard 
parties  thereon,  Repels  the  claim,  in  so  fiEU*  as  it  rests  on  his  in- 
hibition, and  decerns :  Finds  the  claimant  liable  in  the  expenses 
ot  this  particular  part  of  the  discussion  to  Mrs  Glas :  Appoints 
an  \ceount  thereof  to  be  given  in,  and  when  lodged,  renuts  to 
the  \uditor  to  tax  the  same  and  report. 

**yote, — Assuming  the /iM  nuariti,  where  it  exists,  to  be  a 
comp<ent  subject  of  inhibition,  the  Lord  Ordinary  is  of  opinion 
that  tl;  claim  founded  on  this  diligence  in  this  cause  cannot  be 
maiiita^ed.     The  lands  only  came  de  facto  to  Mrs  Glas  in 
rirtue  C  a  decree  under  an  action  which  she  alone  could  insti- 
tute, ancfrbich  decree  excludes  the  right  of  the  husband.     This 
judgment  and  the  wife's  title  following  upon  it,  stand  unre- 
duced.    \t  the  claimant,  while  he  is  obliged  to  found  on  this 
title  of  bei,  endeavours  to  liberate  himself  from  that  exclusion 
which  is  in^rporated  with  it.     If  he  thinks  that  he  had  a  right 
to  enforce  but  part  of  the  marriage-contract  of  Mrs^Glas's 
parents,  whi^  gave  her  a  provision  without  any  such  exclusion,' 
and  thus  to  ass  by  the  decree,  he  may  proceed  as  advised. 
But,  in  the  mintime,  that  arrangement,  which  was  the  only  one 
which  left  tht^iM  mariti  entire,  has  not  been  acted  upon,  and 
Mrs  Glas  holothe  lands  with  an  exclusion  of  the  Jus.     This 
being  the  fsictjbe  is  not  liable  to  be  touched  by  one  of  her 
husband's  inhibiag  creditors.     This  creditor  thinks  that  the 
arrangement  by  'hich  an  exclusion  of  the  husband's  right  was 
put  mto  the  dec^,  was  a  violation  of  his  diligence.     But  the 
inhibition  only  ah:ted  Glas,  his  debtor,  and  it  was  Mrs  Gks 
alone  who  was  thparty  to,  and  had  the  power  over  the  action 
in  which  the  decre  was  pronounced.     Can  the  inhibiting  cre- 
ditor of  a  huibar*  set  aside  a  proceeding  by  which  the  wife, 
to  whom  he  is  xq  creditor,  exercising  her  own  absolute  right, 
brings  an  estate  ^  herself,  merely  because  she  does  so  with  an 
accompanying  ex,jgioii  o£  the  jus  mariti  f* 

Mr  PentlanQ  claim  being  repelled,  cases  were  or- 
dered on  the  wh^  cause.    Mrs  Glas  argued,  (1.)  That 
the  conveyance  t  Dudgeon's  trustees  was  ineffectual, 
in  respect  it  was  e^uted  in  favour  of  Messrs  Campbell 
and  Arnott,  who  o  j^^^  f^^^  ^  quorum  of  the  parties 
nominated  by  his  tr..  jged :  (2.)  That  the  conveyance 
was  executed  long  ^sequent  to  the  period  when  the 
trust-deed  itself  waa  ^i^^ed :  (3.)  That  the  discharge 
and  renunciation  of  t  i^^^j  ^y  £3qqq  ^  Dudgeon's 
trustees  was  unqualifit^d  completed,  and  could  not, 
three  or  four  years  a^  execution,  be  competently 
reared  up  again  as  a  SMgting  debt,  and  be  kept  up 
by  such  a  conatus  ;  and j^^^  ^j,g  common  agent  nor 
the  nominal  trustees  of  Loj^g  j^ad  any  right  to  claim 
thereon :  (4.)  That  the  pi  q£  ^^  discharge  was  paid 
out  of  the  funds  belongint^  |^„  qI^  y^^  y>t  GI^b 
trustees,  who  were  in  posse^^  ^f  them,  and  who  were 
likewise  her  and  her  husbai,  agents,  as  specified  in 
the  narrative  of  the  trust-co       ^^  ^f  Marionville ; 
and,  (5.)  therefore,  that  the  d<^^^^  Braes,  and  whole 
interest,  as  weU  the  bond  for  .^  ^^^^  Marionville, 
which  she  pleaded  was  absolu,  discharged  by  the 
terms  of  the  deed  of  discharge,  ^  y^^  extinguished 


conjusione.  She  therefore  claimed  to  be  preferred  to 
the  fund  primo  loco.  In  these  pleas  Dr  Stewart  con- 
curred. 

On  the  other  hand,  it  was  maintained  hy  Messrs 
Campbell,  &c.,  as  trustees  of  Dr  Glas,  and  also  by  Mr 
Renny,  (1.)  That  both  the  bonds  for  £2250  and  £3000, 
were  valid  and  subsisting  bonds,  and  that  the  £2260,  and 
the  interest  of  the  £3000,  wereprefbrably  secured  ov^r 
Braes.  (2.)  They  denied  that  Mrs  Glas  was  a  creditor 
of  her  husband,  or  that  there  was  any  sufficient  state- 
ment or  plea  on  the  record  of  her  being  such  creditor, 
as  to  raise  the  question  of  compensation.  (3.)  Mr 
Renny  pleadedy  that  neither  W.  S.  Glas,  who  was  a 
bankrupt,  nor  Dr  Glas's  trustees,  acting  under  a  deed 
which  had  been  reduced,  and  who  were  therefore 
merely  acting  for  him,  could  so  apply  Dr  Glas's  funds 
as  to  entitle  Mrs  Glas,  in  a  question  with  her  husband's 
creditors,  to  plead  compensation  ;  and,  (4.)  He  main- 
tained, that  the  assignments  to  the  bonds  had  not,  to 
any  extent,  been  obtained  with  funds  belonging  to 
Mrs  Glas,  and  that  there  was  no  relevant  averment  to 
this  effect  on  record. 

"  13M  December  1836 The  Lord  Ordinary  having,  in  terms 

of  the  remit  by  the  Court,  again  heard  counsel  for  the  parties 
and  made  avizandum,  and  reconsidered  the  record,  revised  cases 
for  the  parties,  and  whole  process :  Sustains  the  claim  of  Wil- 
liam Renny,  common  agent  in  the  process  of  ranking  of  the 
creditors  and  sale  of  the  lands  of  W.  S.  Glas,  on  the  two  bonds 
and  assignations  mentioned  in  the  cLiim ;  and  ranks  the  said 
William  Renny,  and  decerns  and  prefers  him  accordingly ;  and 
grants  warrant  to,  and  authorises  and  ordains  the  manager  of 
the  National  Bank  to  make  payment  to  the  said  William  Renny, 
as  common  agent  foresaid,  of  the  sum  of  £3463.  5s.,  being  the 
accumulated  balance  of  the  fund  in  medio^  consigned  in  said  hank 
on  the  3d  December  inst.,  with  all  interest  since  accrued  there- 
on ;  reserving  always  against  the  said  funds,  when  paid  to  Mr 
Renny,  any  claim  aiising  to  Dr  Glas's  trustees  on  their  trust- 
accounts,  and  for  their  exoneration  :  Finds  the  preferable  claims 
of  Mr  Renny  more  than  exhaust  the  whole  remaining  balance 
of  the  fund  in  medio  :  Finds  the  trustees  of  Dr  Stewart  and 
Mrs  Glas  jointly  and  severally  liable  to  Mr  Renny  in  his  ex- 
penses :  Appoints  an  account  thereof  to  be  given  in,  and  remits 
the  same,  when  lodged,  to  the  auditor  to  tax  and  report." 

Mrs  Glas  and  Dr  Stewart's  trustees  presented  re- 
claiming notes  against  this  interlocutor.     At  advising. 

Lord  Gillies. — If  Mrs  Glas  paid  the  money,  as  she  avers, 
for  her  husband,  she  is  just  a  creditor  on  his  estate. 

Lord  President. — I  should  think  so. 

Lord  Gillies Then  put  this  case,  that  Mrs  Glas's  money 

was  taken  to  pay  these  bonds,  I  should  like  to  hear  what  could 
be  said  against  the  claim  of  compensation  she  now  makes. 

Lord  Mackenzie — I  have  no  doubt  that,  in  the  situation  th« 
parties  stating  themselves  trustees  stood  in  relation  to  her,  she 
would  have  a  good  claim  to  compensate. 

Lord  Gillies, — The  question  is  a  very  nice  one ;  for  if  the 
heritable  debt  be  liquidated  in  that  way  to  any  extent,  could 
an  adjudging  creditor  be  thereby  affected  ? 

Lord  Mackenzie. — The  situation  of  Mrs  Glas  is  quite  intelli- 
gible, if  she  in  reality  paid  part  or  whole  of  these  bonds.  She 
could  not  be  barred  from  a  plea  of  compensation.  But,  before 
going  farther,  I  should  like  to  know  more  about  the  footing  on 
which  Mrs  Glas  made  her  alleged  advances — whether  it  was  by 
way  of  loan,  or  animo  donandi  f 

Lord  Gillies. — I  think  so ;  and  I  think  it  probably  would  be 
better  to  remit  for  that  inquiry. 

The  Court 

"  Recal  the  interlocutor  complained  of,  hoc  statu,  and  remit  to 
the  Lord  Ordinary  to  hear  parties  further  on  the  whole  cause. 
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and,  if  neoessary,  to  inquire  into  the  facts  averred  by  the  re- 
claimers, in  regard  to  the  application  of  funds  which  belonged 
to  Mrs  Glas  excluso  jure  mariti ;  and  whether,  and  to  what 
extent,  she,  on  that  account,  is  a  creditor  of  her  husband ;  and, 
thereafter  to  proceed  in  the  cause  as  shall  be  just,  resetving 
all  questions  of  expenses." 

Lord  Ordinary,  Cockbum Keay,  Wood;  James  Hoore, 

&8.Cm  Ar  i>r  Stewart*M  7>«tfe««._Dean  of  Faculty  (Hope), 
Cbrisdson;  W.  ReiHiy,  W.S.,ybr  Comman  A§ent — D.  M'NeiU, 
Sandford;  D.  Fisher,  S.S.C,  Agwi  far  Mr%  Glas — S., 
C/crA.— FG.D.F.l 


lOe*  February  1837. 
Fi&sT  DivisiOK. — (6.D.F.) 
No.  154. — ^Mrs  Susan  Rowe  and  Makdatoby,  Put- 
suerSy  V.  The  Earl  of  Buchan,  and  Ajlexaitder 
MoKYFENNY,  his  Trttstee^  Df^snden, 

Entail— Fetters— Prohibitions—Statute,  1685,  c.  22— TTAw-* 
a  tailzie  provided^  that  "  it  shall  noways  be  leisone  nor  law- 
Jul  to  any  of  the  heirs  of  tailzie  ana  provision'*  *'  to  sell, 
dUponey  and  teadeett  the  land»"  ffo.  **  or  to  contract  debt 
far  which  the  Momen  moff  be  apprized  or  adjudged^  or  to  do 
any  other  fact  or  deed  in  prejudice  of  ike  said  tailzie^  and 
of  the  persons  above  named  and  their  foresaids**  and  tf  the 
heirs  of  tailzie  '*  shall  in  any  time  oominy  fdilzie  herein,  or 
do  any  thing  contrair  io  this  my  destination  and  appointment, 
then,  and  in  that  case,  the  person  or  persons  sua  fsilzieinff,**  f^e, 
**  shall  anutt  and  lose  their  right  and  haiU  ben^t  of  this  present 
bond  of  tailzis  ;'*  and  an  heir  of  entail  made  up  titles  infos' 
simple,  and  oonvsyed  the  estate  in  trust  for  certain  purposes — 
Held,  in  an  aedon  ofrsduction  of  these  titles,  that  the  tailzie 
contained  an  effsotual  prohibition  against  frustrating  thesuC" 
cession. 

Sir  James  Stew£vt  executed  a  deed  of  tailzie  of  his 
lunds  aad  barony  of  Strabrock,  &c^  on  4tli  November 
1664,  which  was  recorded  in  the  Register  of  Tailzies, 
26tfa  February  1720,  whereby  he  conveyed  his  said 
estate  to  his  heirs-male  in  a  certain  series.  The  deed  of 
entail  contained  the  following  clauses : 

"  And  it  aheSl  aoways  be  leisoaae  nor  lawful  to  any  of  the 
heirs  Af  tasliie  and  provision  above  specified  (except  only  the 
said  WiiltaB  Stewart,  my  son,  and  the  heirs-^oale  lawfully  to 
be  procreate  of  his  own  body,  and  the  heirs-male  lawfully  pro- 
create or  to  be  procreate  of  my  own  body)  to  sell,  dispone,  and 
wadsett  the  lands  baronie  and  others  above  written,  or  any  part 
diereof,  ^  any  annual  rents  or  yearly  dudes  to  be  uplifted  furth 
of  the  samen,  or  to  sett  tacks  thereof  for  longer  space  than  their 
own  lifetimes,  or  to  contract  debt  for  which  the  samen  may  be 
apprized  or  aJdjudged,  or  to  do  any  other  fact  or  deed  in  preju- 
dice  of  the  said  tailzie,  and  of  the  persons  above  named  and  their 
foresaids,  and  if  my  saids  daughters,  and  their  heirs,  or  any 
others  the  heir  of  tailzie  and  provision  above  specified  (except 
the  said  William  Stewart,  my  son,  and  the  heirs-male  lawfully 
to  be  procreate  of  his  own,  and  the  saids  heirs-male  lawfully 
procreate  or  to  be  procreate  of  my  own  body)  shall  in  any  time 
coming  failzie  herein,  or  do  anything  contrair  to  this  my  destina- 
tion and  appointment,  then,  and  m  that  case,  the  person  or 
persons  sua  failzieing  and  doing  in  the  contrair  hereof,  and  the 
heirs  of  their  bodies  shall  amitt  and  lose  their  right  and  haiU 
benefit  of  this  present  bond  of  provision  and  infeftments  follow- 
ing hereon,  and  of  the  haill  lands,  baronie,  and  others  above 
written,  and  the  samen  shall  in  all  time  thereafter  pertain, 
belong  and  accress  to  the  next  person  for  the  time,  who  be  vir- 
tue of  the  said  tailzie  and  provision  would  have  succeeded  to 
the  saids  lands  and  estate  failzieing  the  saids  persons  contra- 
veners  and  the  heirs  of  their  bodies,  and  all  dispositions  and 
other  deeds  whatsomever  made  or  done  contrair  to  the  said  pro- 
vision and  destination,  with  all  that  shall  follow  thereon,  shall 
be  ipso  facto  voyd  and  null,  without  any  declarator,  and  shall 
1  o  .vays  affect  nor  burden  the  saids  lands,  baronie  and  others 


above  written,  or  any  part  thei«of,  as  if  the  samen  had  never 
been  done,  with  and  upon  the  whilks  reservationa,  reversion, 
provisions,  and  conditions  respective  above  mentioned,  I  have 
made  and  granted  thir  presents  and  no  otherways." 

llie  heirs-male  of  the  entail  having  failed,  the  suc- 
cession opened  to  Catherine  Stewart  Lady  Cardross, 
only  daughter  then  existing  of  the  entailer,  and  grand- 
mother of  the  deceased  David  Earl  of  Buchan.  .  She, 
in  February  1676,  es^ede  a  Crown-charter  of  resigna- 
tion under  the  whole  conditions,  provisions^  &C.,  con- 
tained in  the  tailzie  of  Strabrock,  and  subsequently 
passed  infeflment  thereon.  On  the  death  of  Lady  Car- 
dross  and  her  son,  the  succession  opened  to  the  deceased 
David  Earl  of  Buchan,  who  had  himself  served  heir 
to  his  father  under  the  entail  in  1768.     It  appeared 
that  David  Earl  of  Buchao,  on  the  suppoMtiou  of  tie 
deed  of  entail  being  defective  in  the  prohibition  snd 
fetters  directed  against  frustrating  the  suceession,  and 
otherwise  invalid,  granted  a  procuratory  of  resigi^tion 
for  resigning  the  estate  of  Strabrock  for  new  iifeft- 
menty  to  be  granted  in  favour  of  himself,  his  he?s  and 
assigoeai ;  and«  in  pursuance  thereof,  he,  in  18U  ^Mun- 
pleted  a  feudal  title  in  his  own  person  as  unliosced  fiar 
of  the  estate,  which  he  thereafter,  in  1822,  coneyed  in 
trust  to  the  defender,  Alexander  Monypenny,  :>  be  held 
by  him  in  trust  for  certain  uses,  ends,  and  ptposes. 

The  pursuers  obtained,  in  February  183f  a  decree 
of  adjudication  against  the  present  Earl  of  B^^sn,  who 
sueoeeded  on  his  fair's  death,  whereby  thf  adjudged 
from  him  (1.)  his  liferent  of  the  entailed  e^te  of  Stra- 
brock ;  (2.)  a  faculty  competent  to  the  F"!  to  reduce 
the  disposition  in  1819,  granted  by  his  fa>er  in  favour 
of  himself  and  assignees,  and  the  charter>f  resignation 
and  infefhnent  following  thereon,  anddso  the  trust- 
deed  granted  in  favour  of  the  defenders.  The  pursuers 
brought  this  action,  calling  for  reducti^  (rf these  seve- 
ral deeds,  in  respect  of 

"  the  terms  of  the  entail  and  investiture  abot  ocotioned,  under 
which  the  said  deceased  David  Earl  of  Bi^f  possessed  and 
enjoyed  the  said  lands  and  estate  of  StrabrotJ^**  was  ultra  vires 
of  him,  the  said  deceased  David  Earl  of  BucV*  to  dispone  the 
said  lands,  or  to  alter  the  said  entail  and  inv^ture  to  the  pre- 
judice of  the  heirs  called  to  succeed  by  vi*?  ^  the  original 
entail  of  Strabrock,  by  creating  a  new  iii«ittt««  thereof  in 
favour  of  hioiseli,  and  his  heirs  and  assig^*  whatsoever,  and 
thereafter  executing  the  trust-dispoeitioi^v*  mentioned  in 
favour  of  the  said  Alexander  Monypenny*"  J^^°«"»— the  said 
investiture  and  titles  following  thereof^  fevour  of  the  said 
Alexander  Monypenny,  behig,  accordit**  ^'^c  ^^^  ^^^e  and 
meaning  of  the  prohibitory,  irritant,  ^  resohitive  daitses  of 
the  MBd  entail,  made  and  executed  in  ']™vention  thereof  in- 
avBueh  as  the  satd  disposition  wad  of  ^^^^  sought  to  be  re- 
duced, aire  facto  and  deeds  *  done  in^J*?*****  of  theaaid  tailaie, 
and  of  the  persons  above  named,  ar**®""  foresaids,*  " 

The  defenders  maintained,  t^  ^©prohibitory  clause, 
though  sufficienUy  expUcit  t^^  ^o  seUing  or  the 
contraction  of  debt,  did  ii*«ff©ctually  restrain  the 
heirs  from  altering  the  ordr^*^  succession ;  and  they 
pieaded^l.)  The  entail  >"«  ^^^  of  Strabrock 
containing  no  prohibitioa^^®*  altering  the  order  of 
suocession,  the  late  Earl  <v^chan  was  entitled  to  make 
resignation  of  the  same^."*^  ff*?^^  of  completing 
an  investiture  in  favour.^"»*®«'  *^«  ^^irs  and  asaig- 
nees.  (2.)  The  irritai"^*®.  ^  ^^^  ^^^^  of  the 
estate  of  Strabrock  ber^^^'^^'  *^  ^^o  entail  being 
thus  rendered  inoper^?  *^®  ^*®  ^^^  of  Budtan  had 
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the  complete  control  over  the  estate,  and  hadibepoirer 
of  settling  it  in  any  way  he  might  think  ftt. 

"  July  9,  1836. — The  Lord  Ordinary  having  considered  the 
closed  record,  and  beard  parties  thereon,  Finds  that  the  entail 
on  which  the  action  has  been  raised  does  not  contain  any  effec- 
tual prohibition  against  altering  the  order  of  succession :  There- 
fore, sustains  the  first  defence,  assoilzies  the  defenders,  and  de- 
cerns :  Finds  the  pursuers  liiUe  in  expenses ;  appoints  an  ac- 
count thereof  to  be  given* in,  and  when  lodged,  remits  the  same 
to  the  auditor  to  tax  and  report. 

'*  Note After  the  repeated  discussions  which  this  class  of 

cases  has  undergone,  the  Lord  Ordinary  conceives  that  it  would 
be  idle  to  attempt  to  give  any  exposition  of  the  general  prin- 
ciples in  the  structure  of  entails,  or  in  their  interpretation. 
Under  the  operation  of  these  principles,  each  case  must  depend 
on  its  own  particular  words  ;  and  he  need  only  say,  on  examin- 
ing the  terms  of  this  deed,  and  comparing  it  with  the  others  on 
which  the  Court  has  decided  on  the  efficacy  of  prohibitory 
clauses,  he  can  find  no  ground  for  holding  that  there  was  a  valid 
prohibition  against  altering  the  order  of  succession.  This  being 
sufficient  to  dispose  of  the  case,  he  has  abstained  purposely  from 
considering  the  second  defence." 

The  pursuers  reclaimed.  At  advising, 
Ruthcr/urd, — The  words  used  in  the  entail  are  quite 
similar  to  those  in  the  Statute.  He  adverted  to  the 
terms  of  the  deeds  of  entail  in  the  following  cases, 
which  were  held  to  be  effectual  in  the  prohibition  af>« 
plicable  to  the  order  of  succession:  In  the  case  of 
Ai^gaty,  the  words  were,  that  it  should  not  be  lawful 
''  to  sell  and  dispone,  feu  or  wadsett  these  lands,  or  to 
contract  debts,  or  grant  any  deeds  whatsoever  tohereby 
the  lands,  or  any  part  of  them,  may  or  can  be  evict^ 
by  adjudication  or  otherwise^  without  procuring  the  spe- 
cial consent  to  the  making  of  such  sales,  or  contracting 
such  debts  of  certain  persons  named  trus- 

tees for  judging  and  determining  the  expediency  and 
reasonableness  thereof."  In  the  case  of  Eastfield  the 
clause  ran  :  '*  To  sell,  alienate,  and  diqione  the  lands 
and  others  above  written,  or  any  part  thereof  either 
irredeemably,  redeemabiy,  or  under  reversion,  or  to 
grant  wadsett  infeftments,  to  burden  the  said  lands 
with  any  servitudes,  or  other  burdens,  or  to  set  tacks 
or  rentsis  for  any  longer  space  than  the  setter's  life- 
time, or  intevest,  or  for  any  other  duty  than  the  ordi- 
nary duty  payable  for  the  time ;  nether  shall  it  be  law- 
ful for  them,  nor  in  their  power,  to  contract  debtf  nor 
do  any  o^ker  deed  whereby  the  said  lands  and  others 
foresaid,  or  any  part  thereof,  may  be  apprised,  adjudg- 
ed, or  any  manner  of  way  evicted,  in  prejudice  cf  this 
present  tailzicj  or  of  tJiase  whoy  by  virtue  thereof,  shall 
be  then  to  succeed^  In  that  of  Lochbuy  it  was  prohi- 
bited ^  to  sell  off,  or  dispose  of,  any  part  of  the  above 
lands  or  estate,  nor  to  contract  debt,  or  to  do  any  other 
deed  whereby  it  m%y  be  adjudged  or  evicted  from  the 
succeeding  members^  or  their  hopes  ofsHOcesskn  thereto^ 
in  any  manner  evaded,'*  The  next  case  which  occurred, 
the  terms  of  which  are  quite  similar  to  the  present,  viz., 
the  Roxburgh  entail,  executed  in  1698 :  Hie  prohibition 
there  was:  **to  make  or  grant  any  alienatiDn,  disposition, 
or  other  right  or  security  whatsoever,  of  the  said  laads, 
lordsUp,  baronies,  estate,  and  living  a^ve  specified, 
nor  of  no  part  thereof,  nather  xiit  to  contract  debto^ 
nor  do  any  deeds  qrby  the  samen,  or  any  part  thereof, 
may  be  apprisity  adjudgity  or  evicted  fra  them,  nor  zOt 
to  do  any  other  thing^  in  hurt  and  prejudice  of  their 
prtisy  and  cf  the  foremd  tailzie  and  succession^  in  haill 


or  in  part"  In  the  present  case  the  clause  runs :  **  To 
sell,  dispone,  and  wadsett  the  lan€b,  baronie,  and  others 
above  written,  or  any  part  thereof,  or  any  annual  rents 
or  yearly  duties  to  be  uplifted  furth  of  the  samen,  or  to 
sett  tacks  thereof  for  longer  space  thati  their  own  life- 
times, or  to  contract  debt  for  which  the  samen  may  be 
apprized  or  adjudged^  or  to  do  any  other  fact  or  deed 
in  prejudice  oftfte  said  tailzie  and  of  ^  persons  above 
named,  and  their  foresaids.'* 

The  Court,  without  hearing  any  argument  for  the 
reclaimers,  called  on  the  defenders  to  support  the  Lord 
Ordinary's  interlocutor. 

Dean  of  Faculty  argued,  that  it  was  necessary  to 
have  distinct  prohibitions  against  alienation,  contracting 
debt,  and  altering  the  order  of  succession,  and  referred 
in  support  7)f  this  argument  to  the  cases  of  Earishalli 
Lochbuy ;  Ranaldson  Dickson,  and  Grant  and  Tytler, 
9th  March  1836,  and  particularly  to  the  terms  of  Lord 
AUoway's  interlocutor  in  the  eases  of  Earlshall  and 
Lochbuy. 


Lord  PresideKt^ — I  hmve  gone  over  the  whole  of  the  decisions 
since  the  passing  of  the  Act,  and  I  am  sorry  to  say  that  the 
dedsions  are  by  no  means  consbtent  with  one  another,  in  what 
I  consider  to  be  the  proper  construction  of  the  Statute.  The 
inconsistency  has  taken  place,  I  think,  from  giring  effect  to  ex- 
pressions in  entails  which  are  not  to  be  found  in  the  Statute, 
nor  sanctioned  by  the  Statute.  For  instance,  there  is  not  one 
word  in  the  Statute  about  "  altering  the  order  of  sucoessioni" 
Such  expressions  as  these  are  not  in  the  Statute.  Yet,  how 
many  questions  have  dt-pended  in  regard  4o  such  and  similar 
expressions.  The  words  used  in  the  Act  are :  *'  or  contract 
debt,  or  do  any  other  deed  whereby  the  samine  may  be  apprized, 
adjudged,  or  evicted  from  the  others  substitute  in  the  taihne, 
er  the  siioresstow  Jru$trtiU  or  intermpted,  declaring  all  soeh 
deeds  to  be  in  themselves  null  and  void.*'  Nor  is  there  such 
an  expression  like  that  which  gave  rise  to  so  much  discussion, 
as  **  nor  yet,*'  in  the  Roxburgh  entail  case.  The  words  of  the 
Act  I  have  quoted,  show  clearly  to  my  mind  that  the  inten- 
tion  of  the  Act  was  to  prevent  not  only  certain  acts  from  being 
done,  as  the  **  contracting  of  debt'*  or  "  frustrating  the  suooes- 
sion,**  Ac.  by  regular  deeds  to  effect  sudi  objects,  and  through 
which  creditors  might  attach  the  property  indirectly,  if  that  were 
the  object,  but  also  the  e^eting  of  such  objects  by  direct  volun- 
tary acts.  I  am  persuaded,  that  if  our  predecessors  had  attended 
to  the  precise  terms  of  the  Statute,  there  would  not  have  been 
found  in  the  books  so  great  inoonsistenoies  as  are  to  be  met 
with.  I  tlank  tike  Statute  equally  contemplated  direct  volun- 
tary acts  of  the  heir  in  possession  contnusting  debt  to  affect 
the  tailzie,  as  deeds  in  viitue  of  which  the  credQtors  might  ap- 
prise or  evict  the  lands.  Nor  yet  do  I  think  that  the  meaning 
of  the  Statute  was  to  render  it  necessary  to  insert  distinct  pro- 
positions for  the  purpose  of  guarding  against  and  preventing 
alienation,  the  contraction  of  debt,  and  the  frustration  of  the 
succession.  The  words  of  the  entail  here  are :  **  It  shall  not 
be  leisome  nor  lawful  to  any  of  the  heirs 'of  tailUe  and  provi- 
sion above  specified,"  **  to  sell,  dispone,  and  wadset  the  lands," 
&c.,  or  to  contract  debt,  for  "  which  the  samen  may  be  ap- 
prized or  adjudged,  or  to  do  any  other  fact  or  deed  in  prejudice 
of  the  said  tailzie,**  &e.  These  are  the  rery  words  of  the  Act  as 
nearly  as  possible.  The  word  "  or'*  in  the  Act  is  used  as  here  in  a 
copulative,  not  a  disjunctive  sense.  I  can  make  no  distinction 
between  this  and  the  Rexbur^  case ;  and  I  con  see  nothing 
in  the  Act  whidi  renders  it  necessary  to  have  distinct  and  se- 
parate prohibitions.  The  vaceillation  in  the  decisions  is  very 
great.  I  observed  one  case,  where  it  was  held  that  a  prohibi- 
tion to  alter  the  order  of  succession  might  be  impUed.  I  do 
not  tlunk  that  would  be  found  now. 

Lord  QUUes, — I  agree  with  what  has  been  Hated  in  vegwd 
to  the  inoonaiatency  of  the  decisions ;  and  1  am  aft«id  there  is 
too  much  truth  in  the  remark.      I  am  glad,  however,  since 
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that  is  the  fact,  to  find  such  a  cage  as  the  Roxhur^h  question. 
On  it  we  can  repose  with  confidence,  for  it  was  adjudged  after 
the  most  careful  examination  of  principles,  and  affirmed  on  ap- 
peal; and  it  has  always  heen  admitted  to  have  heen  well  decided. 
It  is,  therefore,  very  natural  to  inquire  if  there  he  any  substantial 
difference  between  it  and  the  present.  I  have  compared  the  one 
with  the  other,  and  I  shall  not  say  that  the  present  case  is  like  the 
Roxburgh  one ;  but  I  will  say  it  is  identical  with  it :  not  only 
in  verbid  appearance,  but  in  grammatical  and  logical  effect — (hu 
Lordship  compared  them) — In  the  Roxburgh  case  the  words, 
or  "  to  do  any  other  thing/*  are  used.  Here,  to  do  "  any  other 
fiu:t  or  deed**  are  employed.  It  will  not  be  said  there  is  any 
difference  there  in  these  words.  Then,  in  the  former  case, 
the  expression,  "  nor  yet  to  do  any  other  thing  in  hurt  and 
prejudice  of  their  prtis.  and  of  the  foresaid  tailzie  and  succes- 
sion, in  haill  or  in  part,**  is  used,  while  here  it  is  "  in  prejudice 
of  the  said  tailzie,  and  of  the  persons  above  named,  and  their 
foresaids.'*  No  one  will  say  that  can  import  any  difference : 
"  tailzie,**  I  hold  to  be  the  vox  ngnata  of  the  deed,  not  entail. 
Indeed,  as  I  have  observed,  there  is  essentially  no  difference 
whatever  between  them.  The  use  of  the  words  "  nor  yet'*  can 
raise  no  argument :  so  &r  as  I  can  see,  it  is  only  an  emphatic 
mode  of  commencing  an  expression  of  the  same  meaning  with 
that  which  precedes. 

Lord  Mackenzie, — I  am  of  the  same  opinion  as  your  Lord- 
ships :  for  whether  I  look  to  the  Statute  itself,  or  to  the  Rox- 
burgh question,  I  can  see  no  difference  between  them ;  nor  do 
I  see  that  any  sound  argument  can  be  raised  on  the  Statute,  in 
regard  to  having  substantive  and  separate  prohibitions.  The 
Statute  itself  requires  no  such  separation.  I  do  not  think  it 
ever  was  thought  of,  far  less  argued,  that  deeds  of  entail  should 
be  framed  according  to  a  set  style.  It  would  indeed  be  absurd 
to  think  of  it  here,  the  Act  having  been  made  after  the  exe- 
cution of  this  entail.  The  Statute  does  not  require  any  such 
thing ;  and  I  do  not  think  it  intended  that  there  should  be  any 
set  style.  Such  being  the  case,  according  to  my  view,  the 
question  comes  to  be,  whether  this  entail  contains,  in  substance, 
Uie  requisites  of  the  Statute.  Now,  as  to  this,  I  cannot  look 
at  the  Statute  and  the  deed  in  question,  without  saying  that 
they  are  identical  with  one  another.  The  deed  is  almost  ver- 
bally the  same;  and  I  cannot  think  that  there  is  any  solid 
ground  for  holding  that  the  deed  does  not  contain,  in  substance, 
the  statutory  requisites.  The  only  verbal  difference,  I  may  re- 
mark, is  the  term  **  in*'  prejudice  of  the  heirs  of  tailzie :  but  it 
seems  to  be  the  same  in  meaning  and  effect  as  frustration  of  th« 
succession,  or  interruption  of  succession.  I  can  see  no  dif- 
ference. Besides,  the  clause  is  worded  in  the  same  order  as 
the  Statute,  and  the  prohibitions  apply  in  the  same  order.  If 
there  had  been  doubt  in  this  matter,  the  Roxburgh  case  takes 
away  all  difficulty.  I  have  not  alluded  to  the  expression  '*  nor 
yet,"  and  really  I  must  say  it  is  quite  unimportant — no  weight  can 
be  attached  to  it.  No  argument  on  it  can  apply,  so  far  as  I  see. 
It  just  means  that  something  further  was  to  be  said,  nothing 
more.  I  am  therefore  for  altering  this  judgment  of  the  Lord 
Ordinary. 

The  Court  accordingly 

'*  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against : 
Find  that  the  entail  on  which  the  action  has  been  raised  con- 
tains an  effectual  prohibition  against  frustrating  the  succession, 
and,  therefore,  repel  the  first  defence ;  find  the  pursuers  liable 
to  the  defenders  in  the  expense  of  this  part  of  the  litigation, 
and  remit  the  account  thereof,  when  given  in,  to  the  auditor  to 
be  taxed  and  reported  on :  Q^oad  ultra,  remit  to  the  Lord 
Ordinary  to  proceed  further  in  the  cause  as  shall  be  jusL*' 

Authorities  for  Pursuers. — Henderson  of  Earlshall,  21st  Nov. 
1615.  Stewart  v,  Hoome  of  Argaty,  6th  July  1769;  M. 
15,535.  Grant  v,  Tytler,  9th  March  1626.  Innes  v.  Ker 
(Roxburgh),  12th  Jan.  1606. 

Authorities  for  Oefienden. — Madaine  v.  Machdne  of  Loch- 
buy,  23d  June  1807  ;  Mor.  App.  Tailzie,  No.  14.  Ranaldson 
Dickson  of  Blairshall,  N.  R,  6th  July  1616.  Sir  W.  Forbes 
of  Craigievar,  in  1616;  N.  R  Henderson  of  Earkhall,  21st 
Nov.  1615.     Grant  v.  Tytler,  9th  March  1826. 


Lord  Ordinary,  Gockbum. — Act.  Dean  of  Faculty  (Hope), 
Keay ;  Alexander  Monypenny,  W.8.,  Agent, — Alt,  Ruther- 
furd,  Thomas  Maitland;  George  Dunlop,  W.S.,  Agent, — 
fG.D.F.] 


lOth  February  1837. 

Sbcokd  Division. — (J.D.M.) 

No.  155. — John  Wilson  and  Son,  Pursuers,  t?. 
Robert  Struthers  and  Sons,  Defenders, 

Process — Proof,  Mode  of— Inferior  Court — Remit  to  Person  of 
Skill — Reduction — In  an  Inferior  Court  process,  a  remit 
having  been  made  to  a  person  of  skill  to  report,  and  no  ohjeC' 
tion  having  heen  stated  to  this  course  ;  and  upon  the  report^ 
which  was  supported  by  the  oath  of  the  referee,  a  jwlgment 
having  been  pronounced  against  the  purtuers,^-an  action  of 
reduction  of  the  decree  at  his  instance,  on  the  ground  that  he 
•  had  not  consented  to  the  remit,  and  was  still  entitled  to  a  proof 
pro  ut  de  jure,  dismissed. 

In  the  year  1829>  the  defenders,  who  are  extensire 
brewers  in  Glasgow,  fitted  up  a  malt  kiln  of  a  new  con- 
struction, for  the  purposes  of  which  they  required  a 
quantity  of  wire-cloth  of  a  particular  description  and 
quality.  Through  the  medium  of  a  Mr  Weir,  they 
entered  into  a  contract  with  the  pursuers,  who  are  wire- 
workers  in  Glasgow,  who  undertook  to  furnish  wire  of 
the  specified  pattern  and  quality,  to  be  ready  within 
four  weeks  from  the  date  of  the  order.  The  pursuers 
did  not  furnish  the  wire-cloth  for  a  considerable  time 
after  the  period  stipulated ;  and  when  they  did  send 
it,  it  was  found  to  bo  defective,  and  diiTering  from 
the  pattern  in  size  and  form  of  the  meshes.  Being 
unfit  for  the  defenders*  purposes,  they  declined  to  pay 
for  it,  and  desired  the  pursuers  to  remove  it.  To  avoid 
litigation,  the  defenders  proposed  a  reference,  to  which 
the  pursuers  agreed,  and  a  regular  minute  was  entered 
into,  referring  to  Mr  James  Morton,  founder,  and  Mr 
James  Brown,  Partick  Mills,  whether  the  cloth  was 
agreeable  to  the  pattern  in  weight,  strength  of  wire, 
or  manner  of  weaving.  On  these  points  the  arbiters 
decided  against  the  pursuers.  Disregarding  the  awardt 
however,  they  instituted  an  action  for  the  price  of  the 
wire-cloth  in  the  Sheriff  Court  Against  that  action 
the  defenders  pleaded,  that  the  award  was  conclusive 
between  the  parties ;  and,  secondfyy  that  even  assuming 
it  not  to  be  binding,  the  action  was  ill  founded  on  the 
merits,  as  the  wire-cloth  was  disconform  to  the  pattern. 
Before  answer  as  to  the  defence  founded  on  the  award, 
the  Sheriff  remitted  to  Mr  Andrew  Liddell,  a  brass- 
founder  of  experience,  to  examine  the  wire-doth  and 
the  pattern,  and  to  report  whether  the  contract  had 
been  duly  fulfilled.  As  it  did  not  prejudge  their  plea 
on  the  award,  the  defenders  did  not  object  to  the  re- 
mit It  was  also  acquiesced  in  by  the  pursuers,  who 
neither  attempted  to  represent  against  the  judgment, 
nor  to  advocate  upon  the  mode  of  proof. 

Mr  Liddell  proceeded  under  the  remit,  and  after  an 
investigation  in  presence  of  the  parties,  reported  to  the 
Sheriff  in  nearly  the  same  terms  as  the  findings  of  the 
arbiters,  that  the  wire-cloth  was  disconform  to  the  pat- 
tern, and  unfit  for  the  purposes  for  which  it  had  been 
ordered.  After  the  report  was  made,  the  pursuers  re- 
presented Mr  Liddell  as  incompetent  to  the  task  which 
had  been  assigned  him,  and  they  attempted  to  support 
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their  averment  by  reference  to  a  clerical  inaccuracy  in 
the  report,  substituting  the  word  "  warp"  for  "  waft.** 
The  SherifFappointed  Mr  Liddell  to  be  examined  on  oath 
on  the  subject  of  his  report,  when  the  alleged  inaccuracy 
was  explained,  and  an  interlocutor  pronounced,  dis- 
missing the  action,  and  finding  the  defenders  entitled 
to  expenses. 

The  wire-cloth  was  subsequently  sold  in  the  course 
of  an  action  of  multiplepoinding,  raised  in  the  name  of 
the  defenders  by  the  pursuers'  agent,  and  to  which  ac- 
tion the  pursuers  were  parties ;  and  the  sum  realised 
by  the  sale,  amounting  to  £6.  6.  5,  was  entirely  swal- 
lowed up  by  a  claim  for  the  expense  of  raising  the 
action. 

An  action  of  reduction  of  the  Sheriff's  decree  was 
now  brought,  in  which 

The  pursuers  pleaded — That  they  not  having  con- 
sented to  the  remit  made  to  Mr  Liddell,  were  not  fore- 
closed thereby,  but  were  still  entitled  to  a  proof  pro 
vi  de  jure  that  the  article  furnished  by  them  was  con- 
form to  order,  and  completely  adapted  for  the  purpose 
for  which  it  was  ordered ;  and  that  the  whole  objec- 
tions of  the  defenders  were  either  false  or  frivo- 
lous. 

The  defenders  contended^  inter  alia — That  even 
assuming  that  the  previous  award  by  the  arbiters  had 
not  been  binding  upon  the  parties,  the  judgment  of 
the  Sheriff  was  in  all  respects  valid  and  effectual,  it 
having  been  both  competent  and  regular  for  him  to 
remit  to  Mr  Liddell  to  examine  and  report,  and  after- 
wards to  take  his  evidence  upon  oath.  Supposing  the 
pursuers  had  a  right  to  object  to  the  course  pursued 
by  the  Sheriff  in  these  respects,  they  failed  to  do  so, 
either  by  representing  or  advocating  upon  the  mode  of 
proof;  and,  on  the  contrary,  they  acquiesced  in  the 
course  adopted,  until  they  found  the  report  and  evi- 
dence of  Mr  Liddell  to  be  against  them.  Having  thus 
acquiesced  and  joined  issue  under  this  mode  of  set- 
tling the  question,  it  would  be  contrary  both  to  good 
faith  and  to  legal  principle  to  allow  them  now  to  found 
upon  the  mode  of  proof  thus  adopted  with  their  appro- 
Itttion,  and  homologated  by  them,  as  a  ground  for  re- 
ducing and  setting  aside  the  decree.  The  pursuers 
are  farther  debarred  from  prosecuting  the  present  re- 
duction, in  consequence  of  the  delay  and  change  of 
circumstances  that  has  been  allowed  to  take  place. 
The  wire-clotli  having  been  sold  in  the  course  of  a 
competition  of  the  pursuers'  creditors,  there  exists  no 
means  of  extricating  the  case,  or  of  entering  into  any 
further  investigation  by  a  comparison  of  the  pattern 
with  the  wire-cloth  furnished,  and  which  is  no  longer 
in  existence,  or  at  least  is  no  longer  capable  of  being 
nuMle  the  subject  of  examination  and  comparison. 

The  Lord  Ordinary  repelled  the  defences,  and  re- 
mitted the  case  to  the  jury  roll,  reserving  all  questions 
of  expenses.     His  Lordship  subjoined  the  following 

"  Note — AMaming  that  remits,  not  expressly  consented  to, 
but  ftcqmesced  in,  are  as  conclusive  in  an  Inferior  as  in  the 
Snpreme  Court,  still  the-  Lord  Ordinary  cannot  bring  himself 
to  hold  the  report  as  decisive,  in  the  very  special  circumstances 
of  this  case; — ^for  Is/,  The  main  fact  on  which  remits  have 
been  held  to  have  been  acquiesced  in,  has  been  not  merely  that 
they  were  not  objected  to,  but  that  they  were  completely  fol- 
lowed out  by  the  party  having  proceeded  before  the  reporter. 
But  here  no  such  thing  took  place.     The  parties  difier  as  to 


the  exact  nature  of  the  proceedings ;  but  even  from  the  account 
given  by  the  defenders  themselves,  it  is  plain  that  there  was  no 
&ir  discussion,  after  any  due  notice,  before  the  referee.  The 
notice  directed  by  the  Sheriff  to  be  given  was  confessedly  not 
given ;  and  though  it  be  said,  that  one  of  the  pursuers  and  his 
agent  attended  one  meeting  before  the  referee,  it  is  not  distinct- 
ly alleged  that  that  was  the  occasion  on  which  the  merits  of 
the  case  were  discussed ;  and  indeed  it  is  admitted  that  a  more 
nice  examination  (being  the  only  effectual  one)  afterwards  took 
place.  2dbf,  When  Mr  Liddell  was  examined  in  explanation 
of  his  report,  the  Sheriff  refused  to  put  two  questions  to  him, 
which  were  proposed  by  the  pursuer.  By  an  interlocutor  pro- 
nounced in  this  action  by  Lord  Jeffrey,  15th  November  1834, 
it  was  found  that  these  questions  ought  to  have  been  put,  and 
they  have  been  put  since  the  case  came  into  this  Court.  But 
it  is  thus  fixed  that  the  Sheriff's  judgment  was  pronounced 
upon  evidence  on  which  it  ought  not  to  have  been  rested. 
Considering  these  peculiarities,  the  Lord  Ordinary  thinks  that 
the  general  rule  about  remits  is  not  interfered  with  by  with- 
holding effect  from  this  one,  and  that  the  justice  of  the  case  re- 
quires that  it  be  not  taken  as  decisive.  Remits  fiurly  gone  into 
should  be  abided  by,  but  there  i»  no  satisfaction  in  catching  a 
party  in  them." 

The  defenders  redaimed.     On  advising, 

Lord  Justice-  Clerk I  have  the  greatest  doubts  of  the  sound- 
ness of  this  interlocutor.  I  bold  it  to  be  a  most  important  ques- 
tion, whether  in  such  small  causes  in  the  Inferior  Court,  where 
remits  have  been  made  to  persons  of  skill  to  report,  instead  of  a 
proof,  we  are  to  disregard  such  reports.  In  the  present  case, 
the  Sheriff  thought  it  most  expedient  to  remit  to  a  person  of 
intelligence.  To  this  course  there  was  no  consent  of  the  parties, 
but  no  objection  was  stated  by  them ;  and  whether  any  formal 
notice  was  given  of  the  proceeding  before  the  referee  or  not,  it  is 
clear  that  the  parties  were  present.  Judgment  was  then  pro- 
nounced on  the  report  of  the  man  of  skill,  after  he  had  supported 
that  report  upon  lus  oath.  The  party  had  all  along  the  remedy 
of  having  the  proceedings  reviewed,  but  he  did  not  so  use  his 
remedy,  and  only  comes  here  after  a  judgment  is  given  against 
him,  in  order  to  get  quit  of  it.  The  question  is,  whether  we 
are  to  reduce  the  decree,  and  open  up  the  whole  proceedings, 
to  make  way  for  a  jury  trial  ?  I  cannot  sanction  such  a  course 
of  proceeding.  The  impossibility  of  now  recovering  the  wire* 
doth,  is  also  an  important  drcumstance  in  fiivour  of  the  view  I 
take  of  this  case. 

Lords  Glenlee  and  Meadowhank  quite  concurred. 

Lord  Medwyn I  entirely  agree.  I  think  the  case  very  im- 
portant as  regards  procedure  in  the  Inferior  Coivts.  If  a  party 
does  not  object  to  the  mode  of  proof,  he  must  be  held  to  have 
acquiesced  in  it. 

Their  Lordships  then  altered  the  interlocutor,  and 
sustained  the  defences,  with  expenses. 

Lord  Ordinary,  Cockburn Act.  Rutberfurd,  Wilson;  Wil- 
liam Mercer,  W.S.,  Agent Alt.  Dean  of  Faculty  (Hope), 

Monteath;  Hunter,  Campbell  and  Company,  W.S.,  Agents. — 

LJ.D.M.1 


llth  February  1837. 
FiKST  Division (G.D.F.) 

No.  156. — AiiSXANBER  Hoo,  Pursuer^  v.  Robert 

Hoo,  Defender. 

Process — Sheriff  Court — Decree  by  De&ult — Reduction — A 
defender  having  been  ordained  in  the  Sheriff  Court  of  Fife  to 
lodge  a  condescendence  "  against  the  lOtn  March  current  ;*' 
and  the  Sheriff  on  the  day  specified,  being  a  court  dag,  prO' 
nounced,  in  the  order  of  the  roll,  decree  by  default  against  the 
defender,  in  respect  he  had  failed  to  implement  the  order ;  an4 
there  uxis  no  express  regulation  of  that  nature  by  the  Court; 
and  the  defender,  without  craving  to  he  reponed,  brought  a  re- 
duction of  the  decree,  as  being  disconform  to  its  warrant — T%e 
Court  reduced,  decerned,  and  declared  in  terms  of  the  libel. 
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though  it  wot  proved  that  the  procedure  ume  eoutetent  with 
the  practice  m  the  particular  aherijffdom.  An  inveetigation  as 
to  the  practice  in  the  different  Sheriff  Courte  was  ordered^ 
previous  to  the  question  being  determined,  but  it  appeared  that 
no  uniform  practice  was  observed. 

See  svpra,  p.  96.     The  respondent,  at  last  advising, 
was  ordained  to  pot  in  a  minute  containing  a  specific 
statement  of  the  practice  of  the  several  Sheriff  Courts 
in  Scotland,  as  to  the  procedure  in  pronouncing  de- 
cree by  default,  when  a  paper  is  ordered  to  be  lodged 
against  an  appointed  day.     The  respondent,  who  had 
received  answers  from  the  Sheriff-clerks   of  twenty- 
five  connties,  in  reference  to  the  matter,  stated  the 
following  to  be  the  result  of  the  inquiry :  namely,  in 
relation  to  (1.)  Fife,  the  established  and  uniform  prac- 
tice in  the  Sheriff  Court  of  Fife  is  such  as  the  de- 
fender previously  stated.     The  particular  day  in  which 
a  paper  is  ordered  to  be  lodged,  is  always  stated  in 
the  order.     When,  in  session  time,  a  paper  is  order- 
ed (as  in  the  present  case)  to  be  given  in  againgt 
a  certain  day,  which  is  a  court  day,  the  case  always 
appears  m  the  roll  of  that  day.     When  the  roll  is  call- 
ed over  in  Court,  and  the  process  is  returned  to  the 
clerk  without  the  paper  so   ordered,  and  without  a 
prorogation  being  obtained,  the  default  i»  held  to  be 
incurred,  and  judgment  is  pronounced  accordingly,  if 
it  be  moved  for  by  the  other  party.     This  practice  has 
been  invariably  acted  upon  in  that  Court,  and  the  judg- 
ments by  default  so  pronounced  have  always,  when 
necessary,  been  carried  into  execution.     It  was,  ac- 
cordingly, in  reference  to  this  established  and  uniform 
practice  of  the  Court,  that  the  order  for  the  conde- 
scendence in  question  was  pronounced,  and  the  judg- 
ment by  default,  under  challenge,  was  afterwards  pro- 
nounced, when  the  process  of  removing  was  called  in 
Court  on  the  10th  of  March  ;  and  the  process  was  re- 
turned by  the  present  pursuer,  without  tlie  order  hav- 
ing been  implemented,  or  any  prorogation  having  been 
obtained  or  applied  for.     (2.)  In  nine  counties,  viz. : 
Clackmannan,  Lanark,  Ayr,  Wigtown,  Kirkcudbri^t, 
*  Roxburgh,  Ross,   Renfrew,  and  Forfar,  the  practice 
iq)peared  to  be  Uie  same  as  in  the  county  of  Fife, — 
judgment  by  default  being  at  once  pronounced  on  the 
failure  to  lodge  a  paper  at  calling  of  the  cause  in  Court, 
on  the  very  day  against  which  it  is  ordered.     (3.)  In 
the  three  counties  of  Edinburgh,  Inverness,  and  Banff, 
the  practice  appeared  to  be,  to  hold  the  default  to  be 
incurred,  if  the  paper  was  not  lodged  at  the  calling  in 
such  a  case :  the  only  difference  being,  that  the  conse- 
quence of  the  default  so  incurred  there,  was  not  an  im- 
mediate decree,  but  avizandum  was  made  in  order  to 
pronounce  a  decemiture.     There  was  an  instance  only 
of  one  county,  viz.  Dumfries,  where  an  order  of  Court 
existed  on  the  subject. 

The  pursuer  did  not  admit  that  the  above  was  the 
accurate  result,  and  maintained  that,  according  to  fair 
construction,  the  practice,  as  in  Fife,  existed  only  in 
four  sheriffdoms ;  while  in  fifteen  oth^s,  the  practice 
was  the  same  as  in  the  Court  of  Session ;  and  with  re- 
gard to  six,  nothing  very  distinct  had  been  elicited,  and 
two  had  returned  no  answer. 

At  advising. 

Lord  Gillies. — I  cminot  comprehend  the  reason  for  such  a 
practice  in  Fife.     The  defender  says  the  paper  most  be  lodged 


hefore  twelve  o'clock  of  the  day.    Now,  the  order  of  the  Court 

is  to  lodge  it  against  a  certain  day.'  Here  is  an  inconsistency 
which  I  cannot  understand.  . 

Marshall  for  defender, — The  procurators  before  the  Court 
know  the  practice,  and  are  bound  by  it. 

Lord  President — Suppose  counsel  were  instructed  to  draw  a 
paper,  and  he  sees  by  the  terms  of  the  interlocutor  that  it  has  to 
be  lodged  against  a  certain  day,  and  accordingly  transmits  it  in 
Ume  to  be  lodged  at  some  period  of  that  day,  eould  decree  by 
default  competently  issue  ?  Indeed,  the  question  just  comes  to 
this,  whether  we  are  to  have  different  forms  in  the  different 
coanties :  and  in  Fife  there  is  no  order  of  Court  in  the  matter. 

Lard  Mackenzie But  the  Court  there  has  adopted  a  certain 

form  of  procedure,  and  the  agents  are  bouh-d  to  know  it.  If  a 
party  employ  an  agent  there,  I  apprehend  the  agent  is  hound, 
8U0  periculo,  to  abide  strictly  by  the  practice  of  his  Court. 
Now,  this  practice  is  certain  in  Fife.  It  is  the  same  as  the  de- 
fender has  stated  it.  The  defender  employed  an  agent  there, 
who  is  bound  by  the  practice ;  but  what  is  more,  he  did  not  ap- 
ply to  he  repened,  which  he  wouM  have  heen  if  he  had  not 
neglected'  to  crave  it.  I  do  not  know  that  the  expression 
"  against  a  certain  day,"  is  mathematically  demonstrative  of  any 
particular  period  of  the  day.  It  nny  be  certainly  any  hour  of 
the  day ;  hut  here  that  is  regulated  hy  the  nature  of  the  practice 
in  the  Court,  which  the  defender's  agent,  in  my  opinion,  was 
bound  to  follow.  The  effect  of  reducing  this  decree  will  he  to 
Open  a  door  for  setting  aside  the  whole  decrees  that  have  been 
pronounced  contrary  to  what  is  to  he  held  to  be  the  proper  prac- 
tice. I  am  not  prepared  to  go  that  length :  the  litigation  which 
will  follow,  in  the  shape  of  reductions  and  actions  of  damages, 
will  he  illimitable. 

Lord  Gillies, — If  such  effect  were  to  follow,  I  should  feel 
hesitation ;  but  I  doubt  extremely  that  a  result  of  that  nature 
must  follow.  I  by  no  means  anticipate  that  we  are  opening  a 
wide  field  of  litigation,  by  way  of  reductions  or  actions  for  re- 
paration. All  that  can  follow,  would  at  most  be  a  right  to  open 
op  the  question  to  get  at  the  merits  from  which  a  party  has 
been  foreclosed  by  a  decree  of  default,  in  respect  of  a  paper  in 
the  preparation  of  the  cause  not  being  lodged.  I  by  no  means 
think  that  the  result  spoken  to  by  Lord  Mackenzie  is  the  ne- 
cessary consequence.  I  certainly  think  the  pursuer  is  entitled 
-  to  the  remedy  of  reduction. 

Lord  President, — I  am  of  the  same  opinion.  I  am  sorry  fir 
it ;  but  he  is  entitled  to  this  remedy. 

Lord  Mackenzie, — I  confess  I  feel  great  hesitation :  but  I  am 
not  prepared  to  sustain  the  reduction. 

Z^nrd  Gillies,, — It  is  said  that  reductions  must  follow  in  all 
such  cases.  I  doubt  that  much ;  the  probability  is  the  other 
way,  that  they  wo.uld  not  be  well  founded. 

The  Court  accordingly,  altering  the  Lord  Ordinary's 
interlocutor,  reduced  in  terms  of  the  libel,  but  found 
no  expenses  due. 

Lord  Ordinary,  Cockbum Act,  J.  Murray,  junior ;  Law- 
son  and  Gilmour,  W.S.,  Agents, — Alt.  Marshall;  John  Mel- 
viUe,  W.S.,  Agent ^D.,  CUrh fG.D.F.l 


Uih  February  \^Z7.  , 

First  Division.-*Jubt  Cause — (G.D.Fr) 

No.  157^-JoHir  Mnnty  Fursuery  «•  James  a»td 

Andbxw  Muir,  Defenders. 

Jambs  tmd  Ahdbew  Mcib,  Pureuerej  v,  Jomr  Mijib» 

and  Samubl  Mom  tjutd  CoMPAirry  Defenders, 

Proof— fividenee — Bill  of  Exceptions — A  doemment,  pmpert' 
ing  to  be**  an  aoeotml-salcf,  bargee  on,  and  natt  proeeede" 
of  a  qmaintUf  of  e»ffke,  signed  kg  a  partg  ostemsiblg  tke  sales' 
man — Bold  inadmifnbls  evidence  to  be  iud  before  a  jury,  in 
an  aetiom  of  reaHng-cmiMgy  m  reference  to  a  certain  shipment 
of  coffee — no  evidence  having  been  adduced  to  prove  that  the 
'  partg  signing  the  document  had  inserted  the  items  of  account, 
or  ang  of  them,  in  tke  document.  The  Court  aceordinglg 
granted  a  nmv  tried  <m  a  bm  of  eaeeptieHM, 
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Process — New  Trial — Conjunction — Expenses — Jfhere  there 
were  two  separate  aetiofMy  viz.  oneafreeting^owing^  and  another 
to  try  whether  a  party  had  conducted  himself  properly  as  a  con-- 
signee,  in  regard  to  the  sale  of^  certain  quantity  of  cojffee ;  and 
both  actions  were  refirrible  to  the  same  transaction^  and  were  of 
consent  tried  before  the  same  jury-^  the  Courts  on  a  bill  of  er- 
ceptions,  in  the  circumstances,  held,  (l.)  That  the  actions  had 
been  so  eonfoined  by  going  to  trial  before  the  same  Jury  ^  that  they 
could  not  afterwards  be  separated,  so  as  to  distinguish  between 
them  in  discussing  the  bill  of  exceptions ;  and,  accordingly,  (2.) 
granted  a  new  trial  in  both  actions,  particularly  in  respect  that 
a  document,  purporting  to  be  an  account-sales  of  a  quantity  of 
eoffu,  which  was  adduced  as  evidence  at  the  trials  and  wh:ich 
tended  as  evidence  in  both  actions,  ought  not  to  have  been  ad- 
mitted as  evidence  of  the  sale  of  the  quantity  of  coffee  in  ques- 
tion, (Z.)  Circumstances  in  which  the  expense  of  discussing 
the  bill  of  exceptions  was  found  due  to  the  exceptors, 

Jam^  and  Andrew  Mnir,  mereiiaiito  in  Ghneeiiock, 
in  1823,  shipped  from  the  Cljde  a  quantity  of  coffee, 
and  consigned  the  same,  as  alleged,  to  John  and  Sa- 
muel Muir,  commission- agents  in  Malta.  While  the 
cofiee  was  on  board  a  vessel  in  the  Gyde,  John  Muir,  one 
of  the  pttftoers  c^  the  coDsignees,  made  certain  advances 
of  IBOD6J  on  the  consignment.  John  Mair  thereafter 
brought  an  action  of  resting-owing  against  James  and 
Andrew  Muir,  in  reference  to  the  money  advances : 
while  a  counter  action  was  brought  by  James  and  An- 
drew Muff  against  John,  and  Samuel  Muir  and  Com- 
pany, in  referenee  to  the  same  consignment,  atteging 
that  they  had  kept  up  the  coffee  too  long  in  the  market 
in  Malta,  and  thereby  incurred  considerable  loss  to  the 
pursuers,  James  and  Andrew  Muir,  by  not  selling  at 
the  proper  time.  Both  actions  were  remitted  to  the 
jury  roll.  The  issue  adjusted  in  the  first  action  was 
of  the  following  tenor: 

"  It  being  admitted  that,  in  the  month  of  September  1823, 
the  defenders  shipped  from  the  Clyde  311  bags  of  coffee,  and 
298  bag!  of  coffise  in  the  month  of  Norember  1823 :  It  being 
also  admitted  that  the  pursuer,  Jobn  Muir,  advanced  certain 
sums  of  money  to  the  defenders  on  the  said  shipments : 

*'  Whether  the  defenders  are  indebted,  and  resting-owing  to 
the  pursuer  in  the  sun  of  £1130.  3.  9.  Sterling,  or  any  part 
thereof,  with  interest  thereon  from  the  Ist  day  of  January  1827, 
as  the  balance  of  the  said  advances  ?*' 

The  issue  in  the  second  action  was  as  follows : 

"  It  beng  adsutted  that,'  hi  the  month  of  September  1823, 
the  ponuers  shipped  from  the  Clyde  31 1  bags  of  coffee,  and  298 
bags  of  coft«  in  the  month  of  November  1823 : 

"  Whether  the  said  coffee,  or  any  part  thereof,  was  consigned 
to  the  defeaders,  or  either  of  them,  as  oonunission^agenta  at 
Malta,  and  whether  the  defenders,  or  either  of  them,  wrong- 
fully failed  in  their  duty  as  commission-agents  aforesaid,  and 
are  indebted  and  resting-owing  to  the  pursuers  in  the  snm  of 
JC1399,  di.  Sterhng,  or  any  part  thereof,  as  the  balance  of  the 
price  or  value  of  the  said  coflee  ?" 

Both  causes  came  on  for  trial  at  Glasgow  on  6th 
October  1835,  before  Lord  Fullerton,  when  it  was 
agreed  that  the  two  actions  should  be  tried  together : 
the  counsel  for  John' Muir  first  opening  and  leading 
evidence  in  both  cases,  and  the  counsel  for  James  and 
Andrew  Muir  addressing  the  jury  in  both  cases,  and 
adducing  evidence  applicable  to  both  separately.  At 
the  trial,  John  Muir  tendered  in  evidence  a  paper  pur- 
porting to  be  an  <<  Account-sales,  charges  on,  and  nett 
proceeds,  of  578  bags  coffee^  sold  on  account-current 
of  Messrs  S.  Muir  and  Company,  Malta."  The  docu- 
ment, it  was  alleged,  was  transmitted  from  Malta  by 


one  of  the  firm  of  John  and  Samuel  Muir  to  this  coun- 
try, as  the  account-sales  of  the  cofiee  in  question.  It 
contained  a  variety  of  items  of  account  in  reference  to 
the  sale  of  a  quantity  of  coffee.  It  commenced  on  3d 
March  1826,  and  the  last  entry  in  the  account  was 
27  th  April  1826,  and  it  bore  to  be  signed  by  one 
<<  Chas.  Shaw"  at  Malta,  22d  August  1826. 

The  defenders  admitted  the  authenticity  of  Shaw's 
signatnre,  btrt  they  objected  to  the  admissibility  of  the 
document  as  evidence  of  the  matters  contained  in  the 
issues ;  and  it  appeared  that  Shaw  had  refused  to  de- 
pone in  a  commi:»sioB  granted  to  take  his  evidence  in 
Malta,  in  reference  to  the  question.  The  presiding 
Judge,  however,  permitted  the  paper  to  be  put  in,  leav- 
ing it  to  the  jnry  to  give  such  consideration  to  it  as  they 
thought  it  deserved.  The  jury  found  for  John  Muir 
on  the  first  issue,  and  on  the  issue  in  which  James  and 
Andrew  Muir  were  pursuers,  found  for  the  defenders^ 
A  bill  of  exceptions  to  the  admissibility  of  the  docu- 
ment  was  tendered  by  James  and  Andrew  Mair^  on 
the  foHowing  grounds : 

"  1.  Bueaose  there  was  no  evidence  of  the  account  having 
been  transmitted  to  the  said  James  and  Andrew  Muir  as  the 
account  of  the  sales  of  the  coffee  in  question — without  esta- 
blishing which  fact,  in  the  first  instance,  there  was  nothing  to 
show  that  the  document  had  truly  been  received  by  them,  or  trans- 
mitted at  the  time  as  an  acconnt  of  the  sales  of  the  coffee — but 
being  an  account  bearing  no  authentication,  excepting  the  name 
of  the  pursuer  John  Mair*s  own  agent,  the  same  may  have  been 
mnde  up  ex  post  facto,  there  being  nothing  adduced  to  establish 
the  true  date  of  this  improbative  document.  2.  Because  the  do- 
cument did  not  establish  that  the  sales  of  coffee,  therein  stated 
to  have  been  made,  truly  took  place,  or  that  the  coffee  so 
stated  to  be  sold  formed  part  of  those  cargoes  which  had  been 
transmitted  to  Malta,  and  belonging  to  the  said  James  and  Andrew 
Muir — but,  at  best,  contained  nothing  more  than  the  mere  state- 
ment of  the  said  Charles  Shaw,  of  certain  sales  of  coffee  having 
been  made  by  him  on  account-current  with  Messrs  Samuel 
Muir  and  Company  of  Malta.  3.  fi^'cause  the  said' document 
being  the  mere  written  statement  of  the  said  Charles  Shaw, 
and  not  being  e%4dence  on  oath,  nor  even  proved  to  have  been 
taken  from  the  books  of  Charles  Shaw,  or  other  authentic 
documents,  and  no  foundation  having  been  laid  by  proof  aliunde 
of  any  sales  by  Charles  Shaw,  or  of  the  truth  of  the  stateiftents 
contained  in  the  said  document,  or  of  any  acknowledgment  by 
James  and  Andrew  Muir,  or  adoption  of  the  said  document  as 
a  genuine  account  of  the  said  sales,  the  same  was  inadmissible. 
4.  Because  the  said  Charles  Shaw  having  refused  to  be  ex- 
amined as  a  witness  on  the  part  of  the  said  John  Muir,  as  ap- 
peared by  the  report  of  an  act  and  commission  granted  for  the 
examination  of  witnesses  at  Malta  in  the  present  cause,  and  the 
said  John  Muir  not  having  ofiered  him  a  discharge  of  his  liability 
for  the  sales  made  by  him  of  the  said  coffee,  which  are  intended 
to  be  established  by  the  production  of  the  said  account,  and 
which  are  alleged  to  have  been  conducted  on  behalf  of  the  said 
Jobn  Muir,  and  Samuel  Muir  and  Co.,  for  whom  he  is  respon* 
sible — the  statement  of  the  said  Charles  Shaw,  who  had  att 
interest  in  supporting  the  propriety  of  the  said  alleged  sales, 
cannot  be  received  as  evidence,  and  his  declining  to  be  ex- 
amined as  a  witness  does  not  render  admissible  his  written  state- 
ment, not  upon  oath.  5.  Because,  even  although  the  said  ac- 
count-sales could  have  been  received  in  evidence,  in  order  to 
show  the  amount  credited  by  the  said  John  and  Samuel  Muir 
as  the  proceeds  of  the  alleged  sales  of  the  said  coffee,  they  being 
bound  to  establish  aliunde  their  right  to  recover  the  sum  in  the 
btue  in  the  action  at  their  instance,  as  advances  made  on  ac- 
count of  the  said  cargoes  of  coffee,  the  said  document  was  not 
tendered  to  this  limited  effect,  but  was  received  in  evidence 
generally,  read  to  the  jury,  and  stated  by  the  said  Lord  Ful- 
lerton to  be  a  document  on  which  the  jury  were  entitled  to 
rely  as  legal  evidence  of  the  sales  therein  set  forth." 
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The  Court,  at  advisuig : 

lAurd  GiUies, — I  have  very  great  dqubt  indeed  as  to  the 
procedure  of  Lord  FuUerton  at  the  trial.  The  object  of  a  trial 
by  jury  is,  to  bave  the  opinion  of  a  jury  as  to  the  credibility  of 
the  evidence  adduced.  The  province  of  the  Judge  is  to  ad- 
judicate what  is  legal  evidence  to  be  placed  before  the  jury ; 
for  it  is  only  legal  evidence  to  which  the  attention  of  the  jury 
can  be  directed.  At  the  commencement  of  trial  by  jury  in 
this  country,  in  civil  cases,  I  am  not  surprised  at  the  difficulty 
which  was  felt  in  the  consideration  of  what  was  proper  evi- 
dence, where  written  documents  were  in  question.  However, 
we  flattered  ourselves  that  we  were  as  competent  judges  of 
what  was  legal  evidence  as  our  brethren  in  England.  It  is 
different,  however,  with  the  jury.  A  jury  is  not  supposed, 
and  cannot  be  supposed,  to  have  perspicacity  sufficient  to  dis- 
criminate between  what  is,  and  what  is  not  evidence.  So  it  is 
ruled  that  the  Court  must  judge  of  what  is  evidence,  leaving 
the  credibility  of  the  evidence  to  the  jury,  as  they  cannot  be 
supposed  to  have  that  style  or  cast  of  mind  which  could  enable 
them  to  keep  out  of  view  what  is  not  evidence,  supposing  that 
such  was  laid  before  them.  They  therefore  have  nothing  to 
do  with  the  consideration  of  what  is  evidence.  It  is  not  for 
the  judge  to  say  to  the  jury,  "  you  may  consider  meantime  the 
nature  of  any  particular  document  which  is  offered  as  evidence, 
— attaching  such  importance  as  you  like  to  it — and  I  will  after- 
wards tell  you  if  it  is  bad  evidence,  and  you  will  then  throw  it 
aside."  It  would  then  be  impossible  for  a  jury  to  discard  it, 
after  it  has  been  mixed  up  with  a  variety  of  matters,  and  it 
could  never  be  certain  that  the  jury  had  discarded  it,  though  it 
^vas  represented  that  such  had  been  the  case.  Such  considera- 
tions are,  therefore,  not  their  province;  nor  could  the  Court — for 
who  could — tell  how  far,  or  to  what  extent,  an  effect  had  been 
produced  thereby  on  the  jury.  In  this  case,  it  was  not  proved 
aliunde,  that  this  document  whs  evidence.  Who  Shaw  was, 
whose  signature  is  attached  to  the  document,  is  not  proved,  nor 
what  his  connection  was.  He  may  be  known  socially.  That 
will  not  do.  He  must  be  known  according  to  legal  evidence. 
Muir  sent  the  letter,  it  is  said.  But  where  is  that  proved? 
Then  it  is  said  there  were  two  cases  before  the  jury,  and  the 
verdict  in  only  one  is  sought  to  be  set  aside ;  and  that  the  do- 
cument in  question  is  evidence  in  the  other,  showing  the  price 
at  which  the  goods  were  actually  sold.  Now,  I  cannot  enter- 
tain that  argument,  because  there  is  really  only  one  action. 
True  there  were  two  separate  questions,  but  the  two  actions 
were  conjoined  substantially  by  the  conduct  of  the  parties  in 
letting  them  go  to  trial  together.  The  bill  of  exceptions,  too,  states 
fact»  in  regard  to  the  document  which  are  applicable  to  both 
actions ;  viz.  the  sale's,  for  instance, — see  the  terms  of  the  ex- 
ceptions themselves ;  and  the  Lord  Ordinary  states,  that  it  was 
a  document  which  the  jury  were  entitled  to  rely  on  as  evidence 
of  the  sales.  If  the  sales  were  proper  sales,  that  went  to  prove 
that  the  commission-Agents  acted  properly.  Now,  the  docu- 
ment went  to  prove  the  sales,  if  it  could  have  been  received  as 
evidence,  and  I  am  not  dear  either  that  it  was  not  necessary 
to  support  the  action  of  damages ;  for  its  terms,  if  the  docu- 
ment were  received  as  evidence,  might  tend  to  amplify  the 
damages  for  all  we  know.  I  cannot  therefore  think  that  it 
ought  to  have  been  admitted.  Nor  do  I  conceive  that  the  fact 
of  Shaw  refusing  to  depone  as  to  the  document,  can  affect  the 
merits  of  the  question  in  the  least 

Lord  Mackenzie, — There  are  two  questions :  the  validity  of 
the  document ;  and,  (2.)  the  effect,  if  sustained.  The  paper 
at  the  trial  was  held  to  be  good  evidence.  Now,  we  have  nothing 
in  support  of  this  document.  It  purports  to  be  an  account- 
sales  sent  to  the  parties,  and  to  be  signed  by  Charles  Shaw. 
These  are  the  only  facts  stated  in  the  bill  of  exceptions.  It  is 
not  even  stated  who  Shaw  is,  nor  what  authority  he  had  for 
signing  it ;  and  it  appears  he  refused  to  depone  in  regard  to 
the  matters,  when  called  upon.  Now,  we  have  no  evidence  to 
support  it,  except  a  statement  of  the  party  in  the  action,  which 
is  ineffectual  to  support  it  as  producible  evidence  to  the  jury. 
I  am,  therefore,  of  opinion,  that  the  document  should  have  been 
disallowed  by  the  presiding  Judge.  Now,  as  to  the  effect :  It 
is  said  it  could  only  extend  to  one  action,  as  being  a  separate 


matter.  I  cannot  subscribe  to  that.  There  was  only  one 
trial;  and  the  statement  in  regard  to  the  document  is  quite 
general.  Now,  though  I  do  not  wish  to  fix  myself,  or  be  un- 
derstood as  giving  any  opinion  to  settle  what  ^ect  must  flow 
from  making  one  trial,  where  there  are  several  separate  issues ; 
or  that  if  a  bill  of  exceptions  be  taken  in  that  case,  and  a  new 
trial  is  granted,  that  |dl  procedure  must  fiill.  The  law  would 
be  very  hard  if  that  effect  were  always  to  follow.  Cases  of 
hardship  may  easily  be  figured :  for  instance,  suppose  that  par- 
ties consented  te  there  being  only  one  trial,  and  that  there  were 
separate  distinct  issues,  and  that  the  Judge  put  a  wrong  con- 
struction on  one  of  the  issues,  which  was  followed  by  a  bill  of 
exceptions  and  a  new  trial,  it  would  be  too  hard  a  thing  to  say 
that  the  other  action,  depending  on  a  separate  issue,  must  &Xl, 
and  all  procedure  be  annulled.  However,  it  is  unnecessary  to 
decide  any  thing  as  to  that  just  now ;  and  I  reserve  my  opinion 
entirely  as  to  that  question  :  but  here  the  document  in  question 
tends  as  evidence  in  both  the  actions ;  and  there  is  nothing  in  the 
bill  of  exceptions  to  show  that  the  document  is  not  applicable 
to  both,  but  only  to  one  action.  I  am  therefore  of  opinion, 
firom  the  circumstances,  which  are  peculiar,  to  grant  a  new 
trial. 

Lord  President. — The  point  spoken  to  by  Lord  Mackenzie 
ought  most  certainly  to  be  kept  open.  But  as  to  this  docu- 
ment, it  is  neither  attested,  nor  even  said  to  be  extracted  from 
the  Company  books.  The  law  relative  to  bills  of  exceptions, 
I  am  afraid,  is  too  explicit  to  admit  such  documents. 

The  CovLTt  accordiugly 

'*  sustain  the  said  bill  of  exceptions,  and  set  aside  both  verdicts 
in  this  case,  and  grant  a  new  trial  or  trials :  Find  the  expenses 
relating  to,  and  also  of  discussing  this  bill  of  exceptions  due  to 
the  said  James  and  Andrew  Muirs;  appoint  an  account,"  &c 

Presiding  Judge  at  trial,  Lord  FuUerton. — Act.  Keay ;  Orr 
and  Martin,  W.S.,  Agents. — Alt.  Dean  of  Faculty  (Hope) ; 
Wotfaerspoon  and  Black,  W.  S.,  Agents. — Jury  Clerk. — 
[G.D.F.] 

1 4ih  February  IS37. 
First  Division (G.D.F.) 

No«  158. — Andrew  Lockie,  &c.,  Petitioners,  v.  John. 
Mason  and  John  Waldie,  and  Others,  Mason's 
Trustees,  Respondents.  ,   ' 

Bankrupt — Sequestration — Trust — Process — Where  a  trust' 
deed  was  executed  by  a.  bankrupt  for  beh^  i^f  creditors^  fi , 
Jew  dags  before  bankruptcy ,  and  measures  taken  by  the  trusz 
tees  for  winding  up  the  affairs  were  nearly  completed — 
Held  no  bar  to  an  application  to  sequestrate  the  bankrupt's 
estate,  at  the  instance  of  some  of  the  creditors  who  had  oc- 
ceded  to  the  trust,  on  condition  of  the  bankrupt  making  a  full 
disclosure  of  his  matters,  in  respect  it  was  averred  that  the 
condition  was  not  inq)lemented,  and  that  preferences  had  been 
granted,  inter  alios,  to  one  of  the  trustees  within  the  sixty  days. 

A  few  days  previous  to  Mason  being  rendered  bank- 
rupt, he  executed  a  trust-deed  in  favour  of  Waldie  and 
others,  for  behoof  of  creditors,  who  however  did  not  all 
accede.  The  petitioners  (who  were  creditors),  before 
this  step  was  taken,  were  desirous  of  applyii^g  for  a  se- 
questration, but  they  acceded  to  the  trust,  and  agreed 
to  depart  from  using  separate  diligence,  on  the  proviso 
that  the  bankrupt  should  make  a  full  surrender  and  dis- 
closure of  his  afiairs.  In  the  course  of  procedure 
under  the  trust,  the  petitioners  were  doubtfid  how  far 
a  proper  account  was  given  by  the  bankrupt,  particu- 
larly with  regard  to  certain  alleged  preferences  created, 
some  of  them  in  favour  of  certain  of  the  trustees,  within 
the  sixty  days,  and,  inter  alia,  the  transference  of  a 
policy  of  insurance  within  that  time ;  and  as  they  could 
not,  under  the  trust,  compel  the  bankrupt  to  disclose  his 
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tnattcFB,  they  presented  an  application  to  the  Court  to 
sequestrate  the  estate. 

The  respondents  ansitfered,  That  it  was  not  impera- 
tive on  the  Court  to  award  sequestration, -and  it  was 
only  done  where  the  bankrupt  failed  to  show  reason- 
able cause  against  the  step.  They  stated,  that  as  the 
purposes  of  the  trust  were  nearly  completed,  and  as 
the  petitioners  were  parties  to  the  procedure,  there  was 
sufficiently  reasonable  cause  against  the  propriety  of 
the  application  in  the  present  instance,  denying  at  the 
same  time  that  any  personal  exception  lay  against  the 
tnistees,  who,  it  was  averred,  were  in  the  course  of 
adopting  procedure  to  reduce  the  preferences. 

At  advising, 

Lord  Gitties. — I  cannot,  for  one,  think  of  interferinpr  with 
the  application  to  sequestrate,  on  the  ground  of  the  validity  of 
the  truety  which  was  entered  into  on  the  condition  of  all  the 
creditors  acceding.  This  was  not  done.  However,  if  the  ac- 
ci!ision  of  these  petitioners  had  been  clear  and  explicit,  there 
might  have  been  some  room  for  the  answer  of  the  respondents. 
Xow,  it  is  certain  that  they  acceded  on  condition  of  the  b  ink- 
rupt  making  a  fair  disclosure  of  his  matters,  and  he  did  not 
do  so.  It  is,  therefore,  a  strong  point,  that  the  explana* 
tioD  of  the  bankrupt's  wBain  was  not  deemed  satisfiictory.  This 
was  held  no  doubt,  not  by  all,  but  by  some  of  the  creditors, 
which  is  just  the  position,  I  apprehend,  where  a  sequestration 
becomes  necessary,  in  order  that  the  creditors  may  compel  the 
bankrupt  to  make  a  full  disclosure,  which  they  could  not  effect 
under  a  trust-deed. 

Lord  Mackenzie — I  entirely  concur,  and  on  these  grounds 
I  am  for  Bustatning  the  petition.  The  trust-deed  was  not  acceded 
to  by  all,  and  those  who  did  accede,  did  so  conditionally,  and 
that  condition  has  not  been  implemented.  It  has  been  said, 
steps  were  taken  to  reduce  the  alleged  preferences,  and,  on  that 
ground,  the  respondents  object  to  the  application  ;  but  I  imagine 
that  a  sequestration  will  be  a  much  less  expensive  procedure 
than  the  bringing  reductions  of  preferences.  Besides,  I  imagine 
the  petitioners — even  if  the  case  were  not  so  clear — acceded, 
in  the  belief  that  the  whole  creditors  were  to  join.  This  has 
not  been  done ;  and  I  cannot  see  why,  in  the  circumstances, 
they  should  be  debarred  from  presenting  the  application. 

Lord  President — I  am  of  the  same  opinion,  and  that  even 
if  the  petitioners  had,  in  the  circumstances,  acceded  in  an  un- 
qualified manner.  They  were  entitled  to  draw  back  from  the 
tniBt,  if  they  law  nason  to  depart  from  it  afterwards;  and 
they,  it  is  clew,  have  shown  reasonable  cause  for  the  seques- 
tration. 

The  Court  accordingly  sustained  the  petition  for  se- 
questration. 

Authorities  for  Respondents. — Bell's  Com.  II.  p.  495.  Wat- 
son V.  Fede,  5th  Feb.  1724;  M.  6397. 

Act.  Ro.  Bell;  John  Richardson,  W.S.,   Affeni Ah.  G. 

G.  Bell,  Pyper;  David  Brown,  W.S.,  Aaent.^B,,   Clerk 

fG.D.F.l 
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Second  Diviston (J.D.M.) 

No.  159. — John  and  Wright  Southgate  ajid  Man- 
datory, Pursuers^  v.  Robert  Montgomerie,  De- 
/ender. 

Res  Judicata — Foreign  Decree — Exception — Held  that  a  fo- 
reign  decree  i$  not  of  the  same  authority  as  a  final  decree  of 
the  Courts  of  this  country^  and  can  only  be  considered  as  af- 
fording prima  fade  evidence  of  the  truth  and  Justice  of  a  claim 
founded  on  it :  And  opinion  by  certain  of  the  Judges,  that 
it  is  Hable  to  be  impugned,  not  merely  by  proof  of  want  of 
jurisdiction  in  the  Court  from  which  it  issued,  or  of  its 
having  been  pronounced  in  absence  of  the  defender,  or  of 

SCOTTISH  JURIST. 


material  irregularities  and  informalities  in  the  course  of  the 
proceedings,  but  also  by  proof  of  its  having  proceeded  on  error 
of  fact,  or  even  on  error  of  law,  more  especially  where  the  law 
applicable  to  the  case  was  not  the  proper  law  of  the  country 
where  the  suit  was  tried  and  determined. 

In  the  year  1808,  the  pursuers  had  various  mercan- 
tile transactions  with  one  Owen  Eivers,  and  a  house 
with  which  he  was  connected  in  the  island  of  St  Tho- 
mas. Tills  island  is  in  the  immediate  neighbourhood 
of  St  Croix,  where  the  defender,  at  the  time  and  for 
several  years  afterwards,  carried  on  business.  A  bill 
of  exchange,  drawn  by  Eivers  and  his  partner  upon 
the  house  of  Burke  and  Company  of  Cork,  had  been 
transmitted  to  the  pursuers.  This  bill  was  returned 
dishonoured,  which  led  to  its  subsequent  transmission 
to  the  defender,  with  the  view  of  recovering  payment 
from  Eivers,  some  time  previous  to  1810,  through  their 
mutual  correspondent,  Mr  Hugh  Thompson  of  Balti- 
more. 

At  this  time  the  defender  and  Eivers  were  engaged 
in  a  joint  adventure,  from  the  proceeds  of  which  he 
expected  speedily  to  have  funds  in  his  possession, 
which,  it  occurred  to  him,  might  advantageously  for 
the  pursuers  be  appropriated  towards  payment  of  the 
debt  due  to  them  by  Eivers.  He  accordingly  made 
an  arrangement  with  Eivers  for  that  purpose.  He  llrst 
of  all  adjusted  his  own  account,  embracing  the  outlays 
relative  to  the  joint  adventure,  and  showing  a  balance 
of  3732  dollars  of  the  currency  of  St  Croix  due  to  him 
by  Eivers,  who  wrote  and  subscribed  to  it  a  doquet  to 
this  eifect : 

"  St  Croix,  \6th  May  1810. — On  a  settlement  of  accounts, 
I  fall  indebted  anto  Mr  Robert  Montgomerie  3732  dollars  77 
cents,  as  above  stated,  which  I  promise  to  pay  him  with  inter- 
est from  this  date.  ^Signed)  Owen  Eivsas.  The  first  proceeds 
of  my  half,  295  puncneons  meal,  22,800  hoops,  and  21,000  stances 
in  the  hands  of  Robert  Montgomerie,  Esq.,  and  Messrs  Hancock 
and  M'Cormick  of  this  island,  to  be  appropriated  to  the  payment  of 
the  above  account."  (Signed)         '*  Owen  Eiveks." 

The  defender  then  adjusted  with  Eivers  the  sum  due 
to  the  pursuers  under  their  bill  of  exchange,  and  on 
this  account  obtained  from  him  an  obligation  in  the 
following  terms : 

£420  10  8 

42    I  0 

2  10  0 

50    9  3 


"  Bill  for 

**  Damages,  10  per  cent. 

"  4  per  cent,  protest, 

**  Interest,  1  per  cent,  per  month, 


£515  11  11 

"  I  promise  to  pay  unto   Robert  Montgomerie,   or  order, 

£515.  11.  II.  Sterling,  bearing  protested-bill  interest  from  3 1st 

January  last  till  paid  (say  £515.  11.  11.),  being  for  value  in  my 

bill  protested  on  Messrs  Robert  Burke  and  Company  of  Cork, 

liable  to  a  special  Court St   Croix,   I6th  of  May   1810. — 

(The  above  is  to  be  paid  out  of  my  one-balf  proceeds  of  provi- 
sions and  lumber  addressed  to  Messrs  Hancock  and  M*Cor- 
micky  Bassends,  after  deducting  your  account.'*) 

(Signed)        "  Owen  Eivers." 

The  subjects  of  the  joint  adventure  were  not  so  rea- 
dily disposed  of  as  the  defender  had  expected,  and  the 
sales  effected  were  at  so  much  lower  prices,  that,  in 
July  181 1,  he  became  satisfied  that  not  more  than  £200, 
if  so  much,  would  remain  as  the  balance  of  proceeds  due 
to  Eivers,  and  to  be  appropriated  in  payment  of  the  pur- 
suers' debt.  In  this  situation,  although  the  accounts 
with  Hancock  and  M^Cormick,  the  holders  of  the  goods> 
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were  not  finally  closed,  he  renlitted  to  the  pursuers  the 
sum  of  £200,  with  Eivers*  obligation  for  the  balance, 
regularly  indorsed. 

A  discharge  and  indemnity  on  account  of  the  trans- 
action, in  the  following  terms,  was  subsequently  trans- 
mitted by  the  pursuers  to  the  defender,  through  his 
friend  Mr  Thompson : 

"  Received,  Norfolk,  July  12,  1815,  from  Messrs  C.  and  T. 
Whittle,  a  note  of  hand  of  Mr  Owen  Eivers,  dated  St  Croix, 
May  IG,  1810,  for  £5\5,  II.  II.  Sterling,  the  amount  of  prin- 
Hpal,  damages,  and  interest,  of  a  protested  bill  of  exchange, 
drawn  by  Owen  Eivers  in  favour  of  James  McGregor,  on 
Robert  Btirke  and  Company  of  Cork,  which  said  protested  bill 
•f  exchange  was  placed  in  the  hands  of  Mr  Hugh  Thompson 
of  Baltimore  for  collection ;  and,  as  it  may  be  considered  a 
friendly  transaction  between  that  gentleman  and  ourselves, 
we  exonerate  him,  as  well  as  his  agent  in  the  West  Indies 
(the  defender),  from  all  claim  and  responsibility,  as  regards  the 
delivery  of  the  said  protested  bill  of  exchange  to  the  drawef 
thereof,  and  the  acceptance  of  the  note  of  hand  above  recited, 
Atill  considering  and  holding  the  maker  and  indorser  of  the 
said  protested  bill  of  exchange  responsible  to  us  for  the  amount 
of  the  same,  with  all  damages,  interest,  charges,  &c.  &c.  (less 
the  amount  of  £200  Sterling,  which  has  been  reeeived  in  part 
payment  of  the  same),  in  like  manner  as  if  the  bill  still  re- 
mained in  our  possession ;  because  the  arrangement  made  by 
Mr  Montgomerie  with  Owen  Eivers  was  totally  unwarranted 
and  unauthorised  by  us.  (Signed)  Jno.  and  Wt.  Southqate." 

The  accounts  of  Eivers  and  the  defender  were  final- 
ly settled  under  a  submission  in  the  year  1815)  and, 
afterwards,  on  an  attempt  by  Eivers  to  set  aside  the 
arbiter's  decision,  were,  in  1 820,  judicially  determined, 
so  as  to  fix  that  the  foresaid  payment  of  £200  by  the  de- 
fender had  more  than  exhausted  the  proceeds  of  the  joint 
adyeilture.  This  judgment  was  pronounced  in  a  suit  by 
Eivers,  instituted  in  the  Town  Court  of  Frederiekstadt 
in  St  Croix,  being  the  Court  of  the  domicile  of  the  de- 
fender at  that  time,  and  at  the  date  of  the  joint  adven- 
ture, and  also  the  Court  loci  contractus. 

The  fhrst  suit  instituted  by  the  pursuers  to  enforce 
the  obligation  against  Eivers,  was  commenced  in  1617 
in  the  Supreme  Court  of  New  York,  and  was  instituted 
in  name  of  the  defender,  as  nominal  plaintiff — ^the  ob- 
ligation not  being  regarded  as  a  proper  indorsable  do- 
cument. The  plaintiff  was  nonsuited,  owing  to  his 
failure  to  prove  that  the  appropriated  fund  for  the  ori- 
ginal payment  of  the  claim  had  failed.  A  second  suit 
was  then  instituted  in  the  same  Court  by  the  pursuers, 
also  in  name  of  the  defender,  but  still  as  nominal  plain- 
tifE  This  came  on  for  trial  on  the  9th  April  1822, 
when  the  pursuers  consented  to  leave  the  case  to  be 
decided  on  a  reference  to  three  of  the  jurors.  Before 
them,  Eivers  unexpectedly  produced  in  evidence  a 
jotting  which  had  been  given  to  him  by  the  defender 
before  the  sales  of  the  joint  adventure  were  t^minated. 
On  this  document  the  rei^erees  decided,  that,  after 
giving  the  defender  full  credit  for  the  whole  of  the 
pursuers'  debt,  there  still  remained  a  balance  of  the 
proceeds  of  the  joint  adventure  due  to  Eivers.  A  judg- 
ment was  entered  in  Eivers'  favour  in  consequence. 

The  pursuers  then,  in  May  1822,  filed  a  bill  of  com- 
plaint in  the  Court  of  Chancery  of  New  York  against 
Eivers,  and  the  defender  as  co-defendant.  At  this 
time  th^  defender  was  domiciled  in  St  Croix,  but 
Eivers  was  resident  in  New  York,  and  subject  to  the 
jurhMJiction  of  its  Courts ;  but  the  defender  was  in- 


duced to  become  a  party  to  the  action^  on  the  ground 
that  tlie  proceeding  was  necessary,  to  subject  Eivers^ 
Appearance  wa»  accordingly  made  for  the  defen- 
der, and  answers  for  him  to  the  bill  were  filed  in  the 
course  of  the  year  1824.  The  defender  sooa  after- 
wards returned  from  St  Croix  to  this  country.  In  the 
mean  time,  the  suit  had  proceeded.  Eivers  had  been 
aasoilzied,  and  had  then  been  allowed  to  be  esanuiied 
as  a  witness  in  the  cause,  and  judgment  in  consequence 
was  pronounced  against  the  defender. 

The  inresent  action  was  raised  to  enforce  this  decree. 

In  defence  it  uhu  pleaded — 1 .  It  is  incumbent  on 
the  pursuers,  in  the  peculiar  circumstances  of  the  pre- 
sent case,  to  establish  that  their  claim  is  well  found- 
ed, notwithstanding  the  foreign  decree  libelled;  or, 
at  all  eveqts,  to  show  that  their  proceedings  in  the 
foreign  court  were  fiur  and  regular,  and  that  the  de- 
cree pronounced  was  consistent  with  the  justice  and 
equity  of  the  case.  2.  The  decree  founded  on  does 
not  afford  even  prima  facie  evidence  that  the  debt 
contained  in  it  is  due  by  the  defender,  in  respect, 
(1.)  Of  the  incompeteaey  of  the  Court  of  Chancery 
of  New  York,  from  want  of  jnri8diotio»,  to  pltmonnoe 
any  sueh  decree  against  the  defender:  (2.)  Of  the 
irregularity  and  infbrmaKty  in  the  proceedings)  appear- 
ing in  the  fhce  of  the  record,  the  illegal  and  ipoom- 
petent  evidence  upon  which  the  judgment  bears  to 
have  proceeded,  and  the  BBunfestly  unjust  disregard 
of  the  defender's  interest  thou^bout  the  whole  suit : 
(3.)  Of  the  incompetency  of  entering  into  an  iavesti- 
eation  of  the  state  of  the  account,  connected  with  the 
joint  adventure,  in  the  face  of  the  St  Croix  decree,  by 
which  that  accounting  had  long  before  been  judicially 
adjusted  and  closed  :  (4.)  Of  the  most  material  part 
of  the  proceedings  whic^  issued  in  the  decree  founded 
on  having  been  taken  truly  and  substantially  in  absence 
of  the  defender.  3.  £sto  that  the  decree  afibrds 
prima  facie  evidence  of  the  debt,  still  the  defender  is 
entitled  to  show  that  no  such  decree  ought  to  have 
been  pronounced  consistently  with  the  principles  of 
justice  and  eqtdty  applicable  to  the  case,  and  this  is 
sufficiently  and  conclusively  instructed  by  the  produc- 
tions in  process.  4.  The  decree  of  the  Court  of  St 
Croix  oonchisively  fixed  that  the  defender,  by  paying 
the  £200  to  the  pursuers  in  July  181 1,  had  more  than 
exhausted  the  share  of  the  nett  proceeds  of  the  joint 
adventure  in  his  hands,  which  ESvers,  or  the  pursuers 
in  his  right,  could  claim,  and  in  all  subsequent  ques- 
tions relative  to  that  matter  of  accounting,  ought  to 
have  been,  and  must  still  be,  held  as  excluding  further 
investigation  into  the  state  of  the  accounts.  5.  The 
whole  evidence  in  the  cause  proves,  that  the  defender 
never  was,  and  is  not  now,  liable  to  be  subjected  in 
payment  to  the  pursuers  of  any  sum  whatever.  6. 
Any  direct  claim  at  the  instance  of  the  pursuers  against 
the  defender  had  been  lost  by  their  m4>ray  in  not  bring- 
ing it  forward  long  prior  to  1 822 ;  and  this  legal  defence 
was  of  itself  a  good  answer  to  the  proceedings  in 
equity,  commenced  in  that  year  by  the  pursuers. 

The  pursuers  maintained— I.  That  as  the  pursuera 
hold  the  final  judgment  of  a  court  of  justice  against  the 
defender  for  the  sum  pursued  for,  and  as  the  dander 
has  now  removed  from  within  the  jnriadiction  of  the 
Court  by  which  that  judgment  was  promninced,  the 
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Court  in  whicli  tlie  present  action  is  raised,  and.  within 
whose  jurisdiction  the  defender  is  now  resident  and 
domiciled,  ought  to  give  effect  to  that  judgment.  2. 
That  even  supposing  that  judgment  not  to  be  con- 
clusive against  the  defender  in  the  present  action,  it 
must  at  all  events  be  held  to  constitute  a  prima  facte 
ease  against  him,  to  the  effect  of  throwing  upon  him 
the  buKlen  of  proving  that  the  said  judgment  is  erro- 
neous. 3.  That  the  facts  stated  by  the  defender,  so 
far  as  they  are  well  founded,  do  not  show  the  said  judg- 
ment to  be  erroneous ;  but  that,  on  the  contrary,  all 
the  hcts  of  the  case  go  to  show  the  justice  and  equity 
of  it  4.  That  in  the  circumstances  of  the  case,  it  is 
phiio  that  the  sum  pmrsued  for  must  have  been  held  to 
be  due  either  by  the  defender  or  by  Eivers,  according 
as  it  might  appear  that  the  proceeds  of  .their  joint  ad- 
venture was  or  was  not  sufficient  for  the  payment  of  it. 
5.  That  it  having  been  held  by  the  judgment  now 
founded  on,  that  the  proceeds  of  the  adventure  were 
sttiBcient  for  that  purpose,  and  that,  therefore,  the  de- 
fender was  liable  in  the  sum  pursued  for,  it  falls  upon 
the  defender  to  show,  either  that  the  funds  werejn- 
sufficient  for  that  purpose,  or  that  the  proceedings  of 
the  Court  in  which  that  judgment  was  pronounced  were 
otherwise  contrary  to  justice  and  the  law  of  the  Country 
where  they  took  place,  and  neither  of  these  has  been, 
or  oan  be  done  by  the  defender. 
Cases  having  been  ordered : 

"  ISM  January  1835 The  Lord  Ordinary,"  on  advis- 
ing the  cause,  '*  Finds  that  the  judgment  libelled,,  of  the 
Court  of  Chancery  of  the  State  of  New  York,  being  a  foreign 
decree,  is  not  of  the  same  authority  as  a  final  decree  of  the 
Courts  of  this  country,  and  can  only  be  considered  as  aiTording 
prima  facie  evidence  of  the  truth  and  justice  of  the  claims  of 
the  pursuers,  but  is  liable  to  be  impugned  on  the  part  of  tho* 
defender,  not  merely  by  proof  of  want  of  jurisdiction  in  the 
Court  from  which  it  issued,  or  of  its  having  been  pronounced 
in  absence  of  the  defender,  or  of  material  irregularities  and  in- 
fonoalides  in  the  course  of  the  proceedings,  but  also  by  proof 
of  its  having  proceeded  on  error  of  fact,  or  even  on  error  of 
bw,  more  especially  where  the  law  applicable  to  the  case  was 
not  the  proper  law  of  the  country  where  the  suit  was  tried  and 
determined :  Finds  that  the  defender  in  this  case  has  already 
impugned  the  said  decree  on  several  of  the  grounds  above 
stated,  to  such  an  extent  as  to  make  it  necessary  that  its  merits, 
in  those  particulars,  should  be  &rther  inquired  into  and  ex- 
amined; and,  therefore,  before  further  answer,  appoints  the 
cause  to  be  enrolled,  that  pardes  may  come  prepared  to  state 
what  further  evidence  or  argument  they  respecdvely  require  on 
the  points  mentioned  in  the  third  part  of  the  annexed  note,  or 
on  any  other  points  in  the  cause. 

**  Note 1.  The  doctrine  of  the  pursuers  would  put  foreign 

decrees  entirely  on  a  footing  with  final  decrees  of  our  own 
Courts :  for  even  thotie  are  examinable  in  all  the  particulars  as 
to  which  they  would  allow  the  others  to  be  examined :  that 
is,  as  to  their  authenticity,  the  competency,  or  jurisdiction  of 
the  Court ;  their  being  in  absence,  or  being  chargeable  with 
material  irregularities.  There  might  be  great  convenience  in 
such  a  rule,  on  account  of  its  precision  and  simplicity ;  and 
there  is  no  doubt  an  appearance  of  authority  for  it  in  some  late 
English  cases.  But  the  Lord  Ordinary  cannot  discover  that 
the  comitas  (on  which  the  whole  authority  of  foreign  judgments 
rests)  has  ever  been  carried  to  this  extent  in  Scotland,  and  the 
most  recent  of  all  the  English  decisions,  that  given  by  the  Lord 
Chancellor  in  the  appeal,  Howlditch  v.  Lord  Donegal,  on  the 
8(h  and  16th  July  last,  1834,  in  which  the  whole  matter  was  very 
deliberately  considered,  seems  to  limit  it  very  ncai  ly  as  in  the 
preceding  interlocutor,  and  as  the  Lord  Ordinary  humbly  thinks 
it  most  be  limited,  in  order  to  reconcile  the  general  principle  with 


justice,  or  different  particular  judgments  with  each  other.  To 
understand  the  nature  of  these  limitations,  certain  distinctions 
must  be  attended  to :  and  it  is  apprehended  to  be  pretty  dear, 
that  the  apparent  conflict  of  some  of  the  decisions,  and  judicial 
dicta  that  have  been  dted,  may  be  satisfiictorily  explained  by 
referring  to  these  distinctions.  Where  the  fiicts  are  admitted, 
and  the  law  to  be  applied  to  them  is  coufessedly  that  of  the 
Court  which  issues  the  decree,  the  rule  laid  down  by  the  pur«> 
suers  may  in  general  be  safely  applied.  If  such  a  case  (from  a 
change  in  the  defender's  residence)  had  come  for  decision  in 
the  courts  of  another  country,  the  law  of  the  state  where  the 
cause  of  action  arose,  must  have  been  put  in  evidence  and  ap« 
plied,  without  regard  to  its  discre{>ancy  with  that  of  the  other 
country.  But  as  there  can  in  general  be  no  better  (or  scarcely 
ever  so  good)  evidence  of  a  foreign  law,  as  the  final  decrees  of 
the  Courts  which  daily  administer  it,  the  mere  production  of 
such  a  decree,  with  an  admission  of  the  &ct8,  should,  in  most 
cases,  exclude  all  further  inquiry,  and  warrant  the  instant  in- 
terposition of  the  local  authority  for  its  execudon ;  and  upon 
this  ground,  accordingly,  many  dedsions  have  apparently  been 
given.  But,  even  in  this  class  of  cases,  it  might  be  hazardous 
to  hold  the  rule  as  absolutely  fixed  and  inflexible.  As  to  the 
decrees  of  Supreme  Courts,  in  large  and  instructed  communi- 
ties, it  would  scarcely  ever  admit  of  question;  but,  in  less 
civilized  states,  judgments  of  inferior  tribunals  especially,  may 
proceed  on  the  grossest  mistakes  of  thdr  own  law,  and,  while 
the  means  of  domestic  review  may  be  lost,  by  change  of  domi- 
die  or  otherwise,  the.liord  Ordinary  sees  no  prindpleon  which 
the  Courts  of  other  countries  should  be  exduded  from  allowing 
such  error  to  be  established,  by  reference  to  living  authorities 
in  that  foreign  law,  confessedly  of  greater  weight  than  the  Judge 
whose  decree  is  brought  before  them.  But  there  is  another  de- 
scription of  cases,  where  the  right  to  question  the  legality  of  % 
foreign  decree  seems  sdll  more  necessary  and  undeniable.  Sup- 
pose a  suit  brought  to  trial  in  France  between  two  Scotchmen 
domidled  in  that  country,  but  arising  out  of  transactions  in 
Scotland,  and  confessedly  to  be  decided  by  the  law  of  that 
country ;  and  suppose  the  law  of  Scotland  to  be  put  in  evidence 
accordingly,  by  the  testimony  of  lawyers;  but  that,  either 
through  their  ignorance,  or  the  misapprehension  of  their  testi- 
mony by  the  Court,  judgment  is  given,  professedly  according 
to  the  law  of  Scotland,  but  really  in  opposition  to  its  best  es- 
tablished prindples :  the  judgment,  however,  is  final,  the 
Court  undoubtedly  competent,  and  the  procedure  regular.  But 
before  it  is  carried  into  effect,  the  parties  return  to  their  own 
country,  and  application  is  made  to  the  Courts  here  for  execu- 
tion on  this  foreign  decree.  Could  it  possibly  be  maintained 
that  our  Supreme  Courts  should  be  bound  to  give  eflfect  to  a 
plain  mistake  or  perversion  of  their  own  law,  to  the  prejudice 
of  their  own  subjects,  because  embodied  in  a  foreign  decree  ? 
This  the  Lord  Ordinary  should  humbly  think  a  very  dear  case. 
But  there  are  others,  more  likely  perhaps  to  occur  (and  he  be- 
lieves the  present  to  be  substantially  of  this  description),  in 
which  it  might  often  be  necessary  to  apply  the  same  prindple ; 
where  the  law  according  to  which  the  case  should  be  dedded  is 
neither  that  of  the  couiitry  in  which  the  dedsion  is  given,  nor 
of  that  in  which  execudon  is  craved,  but  a  foreign  law  as  to 
both :  In  such  a  case,  the  Court  pronouncing  the  decree  has  no 
prerogative,  or  presumptive  advantage,  over  that  in  which  it  is 
proposed  to  be  reviewed ;  and  the  question  comes  to  be,  more 
nakedly  than  in  any  oUier  situation,  one  of  pure  camitat  on  the 
one  hand,  and  of  a  duty  to  do  complete  and  substantial  justice 
on  the  other.  In  such  a  situation,  it  would  rather  seem  that 
no  positive  or  inflexible  rule  could  be  safely  adopted,  and  that 
the  matter  must  be  left  to  the  sound  discretion  of  the  Court  ap- 
plied to,  according  to  the  drcumstaoces  of  each  particular  case. 
If  the  Court  issuing  the  decree  be  one  of  high  authority,  and  be- 
long to  a  couutry  closely  connected  with  that  in  which  the  cause 
of  action  arose,  its  judgments  should  scarcely  be  questioned  in 
a  court  of  inferior  authority,  and  with  less  occasion  to  know  the 
law  applicable  to  the  cause.  A  judgment  of  the  Court  of  King's 
Bench,  upon  a  question  of  Scotch  law,  might  be  implidtly  adopt- 
ed in  Sialy  or  South  America  without  hazard  of  injustice.  But 
it  would  be  a  very  different  thing  if  the  judgment  of  a  Court  at 


276 


IlEPORTS  OF  CASES  DECmED 


[February 


Messina  or  Valparaiso,  on  a  point  of  English  law,  should  be 
presented  to  the  Court  of  Session  as  sufficient  per  se  to  warrant 
an  order  for  execution,  without  any  examination  of  its  merits. 
Such  are  the  considerations  which  arise  when  a  foreign  decree 
is  impugned  as  for  error  of  law ;  and  the  course  is  not  much 
clearer  where  error  of  fact  is  imputed.  Evidence  newly  dis- 
covered, it  is  presumed,  must  always  be  admitted  against  such 
a  decree ;  for  upon  such  evidence,  final  judgments  of  our  own 
Courts  may  be  opened  up,  and  new  trials  granted  after  verdict. 
But  in  the  case  of  a  foreign  decree,  shoiUd  the  strict  tests  of 
noviter  veniens  be  applied  ?  or  should  a  court,  called  on  to  grant 
execution  ex  comitate ,  be  debarred  from  looking  at  conclusive 
evidence  (suppose  written  evidence)  of  its  injustice,  tendered 
to  them  along  with  it,  although  it  should  appear  that  such  evi. 
dence  might  possibly  have  been  produced  before  the  decree  was 
issued?  The  competency  of  the  evidence  actually  produced 
(or  rejected)  is  matter  of  law,  and  lalls  under  the  former  bead. 
But  the  credit  to  which  it  is  entitled,  or  its  sufficiency  (though 
believed)  to  support  the  allegations  of  the  party,  belong  to  a 
different  category,  and  can  scarcely  be  excluded  from  the  cog- 
nizance of  the  Court  whose  interposition  is  sought  by  the  suc- 
cessful party.  If  the  evidence  is  not  upon  record,  the  presump- 
tion may  be  nearly  insurmountable,  that  it  was  sufficient  to  war- 
rant the  decision.  But  if  it  is  accessible,  the  Lord  Ordinary  is 
inclined  to  think  that  it  may  always  be  looked  at  by  the  Court 
before  granting  execution ;  and  that  it  should  not  be  granted  if 
it  he  palpably  and  plainly  insufficient  to  support  the  judgment. 
A  foreign  decree  has  authority  enough,  if,  in  so  far  as  it  pro- 
ceeds upon  facts,  it  is  put  upon  a  footing  with  a  verdiet  obtained 
in  our  own  Courts.  But  such  a  verdict  may  be  quashed  as 
contrary  to  evidence  (or  to  the  justice  of  the  case),  although 
there  is  no  other  record  of  the  testimonies  than  the  notes  of  the 
presiding  Judge. 

*'  2.  It  is  upon  these  views  that  the  preceding  interlocutor 
has  been  framed ;  and  it  is  easy  to  explain  their  application. 
The  first  peculiarity  in  the  case  is,  that  the  cause  of  action  arose, 
not  in  the  State  of  New  York,  but  in  the  Danish  island  of  St 
Croix,  or  St  Thomas ;  and  that  the  defender  was  not  amenable 
to  the  jurisdiction  of  the  New  York  Chancery.  The  law  ap- 
plicable to  the  case,  therefore,  was  not  the  law  of  New  York, 
but  the  law  of  the  Danish  island,  and  the  Courts  of  New  York 
had  originally  no  power  over  the  defender.  It  has  been  stated, 
indeed,  that  the  defender  prorogated  the  jurisdiction  of  the 
Court  by  voluntarily  appearing  and  pleading  before  it,  and  the 
Lord  Ordinary  is  inclined  to  think  that  this  is  a  good  answer  to 
the  last  part  of  the  specialty  referred  to.  Even  this,  however, 
is  not  free  from  doubt ;  and,  it  seems  certain,  that  in  submitting 
himself  to  its  jurisdiction  as  a  co-defender  with  Elvers,  he  had 
no  thought  of  consenting  to  have  his  case  tried  as  the  sole  de- 
fender, after  Eivers  had  been  assoilzied,  or  to  peril  the  result 
on  Eivers's  testimony  as  the  only  witness  in  the  cause.  By  con- 
senting to  plead  at  all,  he  probably  exposed  himself  to  this  con- 
sequence. But  the  consideration  of  its  never  having-  been 
intended,  appears  to  the  Lord  Ordinary  (a^ong  with  the  foreign 
augur  of  the  transaction)  to  put  this  decree  in  a  far  lower  rank 
as  to  authority  than  if  it  had  been  pronounced  in  a  suit  between 
two  residents  in  New  York,  upon  a  transaction  occurring  within 
the  bounds  of  that  state.  But  what  has  mainly  weighed  with 
the  Lord  Ordinary,  in  requiring  farther  examination  into  the 
grounds  of  this  decree,  is  the  strong  impression  he  has  of  the 
force  of  the  evidence  against  it,  and  the  utter  insufficiency,  as  it 
appears  to  him,  of  that  upon  which  it  seems  to  have  proceeded. 
The  Lord  Ordinary  is  not  of  opinion  that  the  St  Croix  decree 
can  be  r^arded  as  a  proper  res  judicata  between  the  present 
parties,  or  that  the  Court  of  New  York  should  have  dealt  with 
it  as  a  foreign  decree  of  binding  authority ;  because  the  suit  in 
which  it  was  pronounced,  though  involving  precisely  the  same 
question,  ^vas  not  between  the  same  parties,  but,  short  of  being 
absolutely  conclusive  of  the  cause,  it  does  appear  to  him  a  do> 
cument  of  the  very  highest  authority,  and  entitled  to  much 
more  regard  than  all  the  other  evidence  he  can  find  in  the  cause. 
The  whole  question '  at  issue  at  New  York  was.  Whether 
the  defender  had  any  funds  belonging  to  Eivers  unaccounted 
i'or  in  his  hands  ?    If  he  had,  he  was  bound  to  pay  them  to  the 


pursuers ;  if  he  had  not,  Eivers  was  bound  to  raakie  good  the 
deficiency.     Now,  in  order  to  settle  this  very  question,  Eivers 
himself,  in  contemplation  of  the  purtuers'  woond  suit  against 
him,  had,  in  1820,  raised  an  action  of  accounting  against  the 
defender  in  the  bland  of  St  Croix,  where  the  defender  is  domi- 
ciled ;  where  all  the  dealings  between  them  had  occurred ;  and 
where  Eivers  himself  was  personally  present  when  the  action 
began ;  and  in  this  action  he  had  exhibited  an  account  showing 
the  defender  to  be  indebted  to  him  in  the  sum  of  3245  Danish 
dollars,  after  giving  him  credit  for  the  whole  amount  of  the  pur- 
suers' original  debt  of  £515.  lis.     The  defender,  on  the  other 
hand,  had  exhibited  his  state  of  the  account,  by  which  he  showed 
that,  after  taking  credit  for  no  more  of  the  pursuers*  debt  than 
the  £200  which  he  had  actually  paid  them,  Eivers  was  bis 
debtor  for  about  200  dollars.     The  Court  thus  selected  by 
Eivers,  and  unquestionably  the  radical  and  proper  Court  for 
such  a  question,  appears  to  have  gone  very  minutely  into  the 
accounting,  and,  taking  the  benefit  of  the  prooaedings  in  a  pre* 
vious  reference  to  arbiters  between  the  parties,  ultimately  gave 
judgment  in  favour  of  the  defender,  and  found  that,  by  the  pay- 
ment of  £200  to  the  pursuers,  and  the  other  payments  esta- 
blished, he  had  more  than  exhausted  all  the  funds  belonging  to 
Eivers  in  his  hands,  and  was  his  creditor  for  a  balance  of  191 
dollars;  and  in  this  judgment  Eivers  acquiesced,  io  so  iar^  at 
least,  as  aever  to  seek  to  have  it  reviewed  or  altered  down  to 
the*  present  day.     As  between  Eivers  and  the  defender,  ^here> 
fore,  this  was  a  proper  res  judicata,  and  being  produced  in  any 
foreign  Court  where  those  two  parties  might  afterwards  be  liti- 
gants, was,  beyond  all  dispute,  a  foreign  decree  of  the  first  class 
of  authority.     Now,  both  these  parties  were  litigants  in  the 
New  York  Court  of  Chancery  »  and  thoqgh  they  stood  there  as 
co-defenders,  yet  the  point  at  issue  with  the  pursuers  vns  truly 
the  very  same  with  that  in  the  suit  between  those  two  defen- 
ders, as  adverse  parties,  at  St  Crdx,  viz.  What  was  the  true 
state  of  accounts  between  them,  and  whether  the  present  de- 
fender still  held  funds  of  Eivers's  unaccounted  for  in  his  hands  ? 
But  not  only  was  the  question  the  same  as  in  tke  St  Croix  suit, 
but  in  reality  the  interest  was  the  same  also ;  the  only  interest 
at  issue  at  New  York  being  that  of  the  two  co-defenders,  as 
against  each  other.     The  debt  of  the  pursuers  was  not  disputed ; 
and  the  only  point  to  be  decided,  therefore,  was,  which  of  the 
defenders  should  be  liable  for  it  ?     It  was  the  converse  of  a  multi  • 
plepoinding,  in  which  the  pursuers  had  no  proper  opponent,  and 
the  whole  litigation  was  between  those  called  as  defenders ;  what- 
ever was  res  judicata,  therefore,  or  a  binding  decree,  as  between 
them,  was  substantially  decisive  of  the  cause  ;«nd  though  it  would 
not,  perhaps,  be  strictly  sustained  as  absolutely  binding  on  the 
pursuers,  it  came  as  near  it  as  possible,  and,  at  all  events,  afford- 
ed evidence  which  seemed  scarcely  to  adroit  of  contradiction. 
Now,  as  the  Lord  Ordinary  reads  the  proceedings  in  the  New 
York  Chancery,  he  cannot  find  that  the  authority  of  this  decree 
against  Eivers  is  impugned  by  any  evidence  but  the  evidence 
of  Eivers  himself;  and  he  certainly  cannot  reconcile  it  to  his 
notions  of  justice,  that  it  should  be  rebutted,  or  held  to  be  over- 
ruled by  such  a  testimony.    The  pursuers,  say,  indeed,  in  their 
case,  that  there  was  other  evidence  produced  in  the  Chancery, 
which  is  not  noticed  in  the  record,  and  may  now  be  inaccessible. 
If  this  be  so,  the  Lord  Ordinary  expects  that  they  will  make 
the  necessary  explanations  and  offer  of  proof  at  the  enrollment. 
But  at  present  he  cannot  understand  how  it  should  be  so.    The 
exemplification  in  process  is  produced  by  the  pursuers  them- 
selves as  a  complete  copy  of  all  the  proceedings ;  and  it  certainly 
contains  abundance  of  useless  details  and  repetitions ;  and,  as 
all  depositions  of  witnesses  in  a  Court  of  Chancery  are  under- 
stood to  be  taken  in  writing,  it  is  not  easy  to  suppose  that  any 
thing  of  this  kind  has  been  omitted.     There  are  references,  no 
doubt,  in  the  declarations  and  answers,  to  evidence  produced 
in  the  two  former  suits  against  Eivers  at  common  law  ;  but,  as 
the  defender  was  no  party  to  those  suits,  they  cannot  affect 
him ;  and,  therefore,  looking  through  the  whole  voluminous 
proceedings,  the  Lord  Ordinary  really  sees  nothing  to  oppose 
to  the  St  Croix  decree  but  the  oath  of  Eivers  alone,  the  real 
party  in  the  cause.     The  nature  of  that  oath,  too,  is  not  a  little 
remarkable.     While  still  a  joint  defender  with  the  present  dc- 
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feader,  he  made  oath  (as  was  necessary)  to  the  verity  of  his 
answers,  which  contained  the  substantive  averment,  that  the  de- 
fender had  still  funds  of.  his  to  a  great  extent  in  his  hands ;  and 
when  afterwards  called  as  a  witness  for  the  pursuers,  he  pro- 
duces the  very  account  upon  which  he  had  libelled  his  unfortu- 
nate action  at  St  Croix  in  1820;  and,  after  swearing  generally 
that  it  MTBS  correct,  proceeds,  in  the  rest  of  the  deposition,  to 
explain  and  maintain  the  whole  of  the  different  items  of  which 
it  is  emnposed ;  and  so  makes  out,  by  his  own  oath,  that  the 
balance  then  unsuccessfully  claimed  by  him,  of  3245  dollars, 
was  notwithstanding  justly  due.  The  account  is  engrossed, 
first  at  page  81  of  the  exemplification,  as  part  of  the  8t 
Croix  decree,  and  again  at  page  106,  as  exhibit  No.  I.  produced 
at  £ivers*8  deposition  in  the  Chancery  of  New  York.  The  two 
copies  are  verbatim  et  liUratim  the  same,  and  the  last  as  well  as 
the  first  bears  date  at  St  Croix,  24th  January  1820,  being  the 
very  date  of  instituting  the  action  in  that  island.  To  the  Lord 
Ordinary  it  appears  incomprehensible  how,  without  any  refer- 
ence to  oath,  the  single  and  unsupported  deposition  of  a  party 
to  the  verity  of  a  daim^  which,  after  full  investigation,  had  been 
totally  rejected  by  the  decree  of  a  competent  Court,  should, 
though  receivable,  be  held  as  better  proof  of  the  &ct  than  that 
filial  and  unchallenged  decree. 

"  3.  The  points  to  which  the  Lord  Ordinary  wishes  the 
parties  to  speak  at  next  calling  are :  1st,  The  pursuers  to  state 
and  explain  what  further  evidence,  beyond  the  deposition  of 
£Uvers  and  relatife  accftunU,  was  produced  to  the  Chancellor 
at  New  York,  and  how  such  evidence  (if  there  was  any)  is  to 
be  recovered.  2dfy,  To  state  and  explain  what  farther  evidence 
they  can  now  bring  in  support  of  their  decree,  and  to  rebut  the 
effect  of  the  judgment  at  St  Croix  in  1821.  Sdfy,  The  defen- 
der  to  be  heard  (if  he  shall  so  desire)  upon  his  pleas,  Ahat 
the  Chaaoellor  of  New  York  had  no  jurisdiction  over  him  after 
Elvers  ceased  to  be  a  co-defender, — his  prorogation  of  the  juris- 
diction being  only  on  the  supposition  that  he  was  to  continue  a 
party,  and,  consequently,  not  to  be  made  a  witness  against  him, 
— and  on  bis  plea,  that  the  St  Croix  decree  was  truly  re$  judi- 
cata in  such  a  case  as  this,  even  as  against  the  pursuers.  4thlp, 
The  defender  to  explain  fiirther  what  he  offers  to  prove  as  to 
the  extinction  of  the  pursuers'  claim  against  him  through  lapse 
of  time,  supposing  it  otherwise  good.  5M/y,  To  state  what 
&rther  proof,  beyond  the  St  Croix  decree,  he  is  now  ready  to 
bring  in  support  of  his  defence.*' 

A  reclaiming  note  was  lodged  by  the  pursuers,  upon 
the  merits  of  which,  Lord  Meadowbank  referred  to 
certain  unreported  cases,  bearing  upon  the  general  ques- 
tion argued  in  the  papers,  viz.  Brown  v.  Welsh,  decided 
16th  February  1808,  and  Chitty  v.  Inverarity,  decided 
in  1810,  in  which  case,  upon  advising  a  reclaiming  pe<- 
tition,  the  First  Division,  upon  the  motion  of  the  Lord 
President,  had  ordered  a  hearing  in  presence,  but 
which  had  not  taken  place.  The  parties  proposed  that 
time  should  be  given  to  inquire  into  the  particulars  of 
these  decisions ;  and,  thereafter,  a  hearing  in  presence 
was  ordered. 

At  the  hearing,  the  argument  was  principally  con- 
fined to  the  general  question,  as  to  the  effect  to  which 
the  decree  of  a  foreign  court,  when  founded  on  in  the 
courts  of  this  country  in  the  proper  action  reijudicaUe, 
.was  entitled. 

Tke  Dean  of  Facultyy  for  the  pursuers,  contended, 
that  a  foreign  decree  was  conclusive,  and  to  all  effects 
to  be  held  res  judicata  between  the  parties,  and  in- 
capable of  being  examined  on  its  merits,  and  that  the 
courts  of  this  country  were  bound  to  interpone  their 
authority  to  its  execution ;  and  for  that  purpose,  to  pro- 
nounce decree  conform,  without  regard  to  any  objec- 
tion proponed  by  the  defender  to  the  justice  and  equity 
of  the  decree  on  its  merits.     In  support  of  this  propo- 


sition, he  referred  to  the  authorities  in  England  and  in 
this  country.  The  English  authorities,  he  maintained, 
fixed  that  a  foreign  decree  was  there  held  conclusive. 
Then,  in  regard  to  the  decided  cases  in  this  country, 
and  with  reference  to  the  unreported  cases  that  have 
been  referred  to,  he  submitted  that  the  point  was  not 
finally  or  conclusively  determined,  but  was  still  open 
under  the  authorities ;  and  that  the  more  recent  cases 
tended  to  show  that  a  contrary  principle  from  that  of 
Sinclair  v»  Fraser  had  been  recognised. 

Ruiherjurdy  for  the  defender,  maintained,  that  there 
were  no  grounds  in  the  law  of  Scotland,  or  in  inter- 
national law,  sanctioning  the  doctrine  of  the  pursuers. 
The  distinction  had  been  long  observed  in  the  deci- 
sions of  this  country,  and  was  sanctioned  by  two  con- 
current series  rerum  judicatarum,  in  regard  to  the 
effect  of  a  foreign  decree.  On  the  one  hand,  no  ex- 
amination of  it  on  its  merits  was  competent,  when 
founded  on  exceptione  rei  judicata.  On  the  other 
hand,  in  the  proper  actio  rei  JudicatcBy  the  decree  is 
examinable  on  its  merits,  to  this  effect,  that  the  de- 
fender may  be  heard  in  the  impeachment  of  its  justice 
and  equity.  This  distinction  he  illustrated  by  a  re- 
ference to  the  authorities,  and  to  the  decided  cases, 
and  stated  the  exceptions  to  the  application  of  both 
principles,  which,  in  certain  peculiar  cases,  had  been 
recognised,  as  these  exceptions  are  generally  explained 
in  the  note  of  the  I^ord  Ordinary.  Such  being  the 
rule  of  the  law  of  Scotland,  he  submitted  that  no 
authority  from  the  law  of  England,  although  of  a 
contrary  tendency,  could  affect  it ;  but  the  English 
cases,  when  fully  and  properly  considered,  showed 
that,  so  far  from  there  being  any  authority  in  them 
contrary  to  the  principles  for  which  he  contended,  the 
English  rule  was,  to  regard  foreign  decrees  founded 
on  for  execution  in  England,  examinable  on  their  merits, 
at  least  to  the  effect  of  allowing  the  defender  to  prove 
them  to  be  unjust. 

On  advising. 

Lord  Medwyn, — .The  question  is  one  of  great  importance,  and 
required  a  hearing.  When  a  foreign  judgment  is  pleaded  in  a 
foreign  court,  it  may  be  of  different  kinds,  either  condemnatory, 
executory,  or  both.  Where  it  i»  a  decree  condemnatory,  it  may 
be  thought  that  the  same  rule  should  apply  as  in  the  case  of  « 
decreet-arbitral.  The  principle  of  contract  might  be  held  tp 
apply  to  both,  but  authorities  say  the  reverse ;  and  Kames, 
Erskine,  and  other  authorities,  concur  in  saying  that  it  is  ex- 
aminable. As  to  the  judgment  in  the  case  of  Sinclair,  it  is  of 
great  authority,  and  was  moved  by  Lord  Mansfield,  who  then 
advised  the  House  of  Lords.  The  pursuers  say,  that  Sinclair's 
case  regarded  a  foreign  decree  obtained  in  absence ;  but  when 
referred  to,  whether  in  this  country  or  in  England,  in  the  sub- 
sequent cases,  it  is  never  treated  as  a  decree  in  ]A)sence,  and 
must  be  taken  as  an  authority  on  the  general  question ;  and  all 
the  subsequent  cases,  whether  reported  or  unreported,  confirm 
that  decision.  With  regard  to  a  foreign  decree  pleaded  excep' 
tione  rei  judicata^  effect  is  to  be  given  to  it  as  res  judicata ;  for 
by  a  series  rerum  judicatarum^  a  foreign  decree  so  pleaded  if 
held  to  be  final  and  conclusive,  from  the  Dutch  East  India 
Company's  case  to  the  case  of  Halliburton.  Now,  wliile  the 
pursuers  adopt  this,  it  is  argued  that  the  same  principle  applies 
to  decrees  condemnatory  not  executed ;  but  I  think  there  is 
room  for  solid  distinction ;  and  if  it  were  necessary  to  have  the 
same  rule,  the  exceptio  should  be  brought  under  the  rule  appli- 
cable to  the  actio  rei  judicata.  From  these  principles  there  are 
certain  exceptions:  1.  Admiralty  decrees;  but  this  arises  from 
the  law  of  nations,  and  from  the  necessity  under  which  com- 
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merdal  states  are  to  recognise,  as  universally  biftding,  the  judja^ 
ments  properly  constituted  in  Admiralty  Courts.  2.  Another 
exception  is  in  questions  of  Uatus,  in  which  decrees  of  compe- 
tent courts  ought  to  be  held  conclusive.  I  have  some  doubt,  in 
consequence  of  Lord  Stowell's  opinion,  but  I  think  these  cases 
may  be  held  an  exception  to  the  general  rule.  3.  A  class  of 
cises  where  compensation  is  pleaded,  and  in  support  of  the  de- 
fence, a  foreign  decree  is  founded  on ;  and  in  such  cases  it  would 
be  held  reviewable,  notwithstanding  the  general  rule  applicable 
to  the  excepiio  rei  judicata.  It  is  of  importance,  in  such  a  ques- 
tion, to  consider  the  law  of  other  countries.  Notwithstanding 
the  case  in  Starkie,  Martin  v.  Nicols,  and  the  opinion  of  the 
Vice-Chancellor,  I  think  the  rule  of  the  English  law  well  stated 
by  Phillips,  as  fixed  by  Sinclair  v.  Praser,  &c.  I  consider  that 
the  recent  case  of  Howlditch  supports  that  principle.  The  case 
of  Martin  v.  Nicols  was  not  appealed  to  the  House  of  Lords. 
The  same  principle  prevails  in  the  law  of  America,  as  stated  by 
Kent  in  his  Commentaries.  J  refer  to  the  passage  in  the  plead- 
ings. It  required  an  Act  of  Congress  to  make  the  judgments 
of  the  separate  States  authority  to  any  efiect  out  df  their  own 
territories.  The  law  of  Prance  gives  scarcely  any  effect  to  a 
foreign  decree ;  but  with  all  the  care  I  have  bc^stowed,  I  cannot 
say  any  precise  rules  can  be  stated,  as  absolutely  fixed  by  the 
French  authorities.  But,  while  agreeing  with  the  interlocutor 
on  general  principles,  I  am  inclined  to  think  that  there  has 
been  less  effect  given  to  the  foreign  decree  by  the  Lord  Ordi- 
nary than  there  ought  to  be. 

Lord  Glenlee  was  of  the  same  opinion. 

Lord  Meadowlfank,  when  this  case  was  before  him  first,  was 
inclined  to  hold  that  such  decrees  were  not  examinable,  unless 
on  an  allegation  either  that  they  had  not  been  pronounced  regu- 
larly, or  that  there  was  no  competent  jurisdiction.  But  after 
reading  every  thing  on  the  subject,  the  result  of  his  view  was, 
that  neither  in  England  nor  in  Scotland  had  the  general  principle 
been  settled.  In  England,  even  in  Lord  Bfansfield's  time,  there 
was  great  difference  of  opinion.  His  Lordship  referred  to  the 
cases,  to  show  die  various  Judges  since,  reported  to  have  en- 
tertained different  oflinions  do\vn  to  the  present  day.  There 
is  a  case  not  leferred  to,  where  the  whole  of  this  doctrine  un- 
derwent the  fullest  discussion, — case  of  Duchess  of  Kingston 
in  Parliaroent.  Vide  State  Trials.  She  pleaded  not  guilty, 
and  urged  in  bar  of  trial,  that  it  was  res  judicata  that  she  wiis 
not  guilty  under  a  foreign  decree ;  and  upon  this  defence,  per- 
haps the  most  learned  discussion  occurred  that  ever  took  place 
on  this  question,  and  is  contained  in  the  report  of  this  case  in 
the  State  Trials.  In  that  case,  which  was  three  or  four  years 
after  the  case  of  Sinclair  and  Praser,  it  was  referred  to  as  fixing 
»  the  law.  But  the  House  of  Lords  waived  the  decision  of  the 
general  question,  and  decided  on  the  specialty.  Thus  the  ques- 
tion is  differently  considered  by  all  these  learned  persons  till  the 
time  of  Lord  Brougham,  who  gives  his  own  opinion  upon  it ; 
Jbut  he  says  he  would  have  called  in  the  assistance  of  the 
twelve  Judges,  had  the  case  required  to  be  disposed  of  on 
the  general  ground.  In  Scotland,  the  case  of  Praser  was  not 
a  decree  in  absence,  and  is  not  so  stated  by  Solicitor- General 
Wedderbum  in  the  case  of  the  Duchess  of  Kingston.  But  look 
to  the  next  case  that  occurs  in  the  Courts  of  Scotland,  the  un- 
reported case  of  Chitty.  [His  Lordship  referred  to  the  procedure, 
and  read  the  Lord  President's  notes].  He  considered  that  if  this 
case  was  to  be  determined  upon  the  general  question,  tbere 
should  be  an  opinion  taken  from  all  the  Judges ;  but  he  thought 
that,  ^ven  admitting  the  general  question,  there  was  perhaps  in 
this  case  sufficient  to  enable  the  Court  to  allow  the  defender  to 
support  his  objection,  that  the  decree  is  unjust.  He  was  quite 
satisfied  that  the  defender  was  not  personally  subject  to  the 
^[urisdiction  of  the  Chancellor  at  New  York,  and  that,  there- 
fore, the  jurisdiction  must  be  taken  strictly  as  admitted,  which 
was  only  to  the  limited  effect  of  pleading  as  a  joint  defendant 
with  Elvers.  This  is  no  evidence  that  Montgomerie  would 
ever  have  consented  to  plead  as  a  sole  defendant  before  the 
New  York  Chancery. 

Lord  Justice-  Clerk. — When  this  case  came  before  the  Court, 
1  thought  that  a  hearing  should  take  place  on  the  general  ques- 
tion,    t  am  aware  that  a  great  deal  was  said  in  the  pupers 


about  the  merits ;  but  I  hold  that  llie  general  question  alone, 
to  which  the  hearing  was  prindpaUy  eonfined,  should  be 
DOW  considered  and  disposed  of  by  the  Court.  The  general 
question  is  very  important,  and  that  alone  is  to  be  decided,  and 
not  the  merits.  What  I  wanted  from  the  bar  to  know  was, 
whether  there  bad  been  a  aertes  of  recent  deciaiom  in  Enghmd, 
establishing  a  principle  different  from  what  was  formerly  die 
rule  both  in  England  and  Seothmd;  and  if  I  htfd  foimd  ao,  I 
would  have  held  the  English  authorities  of  the  greatest  weight. 
But,  after  attending  to  all  that  was  said,  and  exandning  the 
authorities  themselves,  I  am  of  opinion  that,  on  the  general  prin- 
ciple applicable  to  such  questions,  no  sndi  has  taken  piace  in  Eng- 
land. His  Lordship  referred  to  the  case  of  Sinclair  p.  Praser  in 
1768,  and  read  the  words  of  the  House  of  Lords  judgment. 
Karnes,  Bankton,  and  Erskine  h<^d  that  case  to  have  finsd  the 
law.  I  think  this  is  the  lam  of  Scotland,  and  there  is  nothing  in 
England  fixing  a  different  principle.  Storey  indicates  a  different 
opinion,  but  I  think  the  cases  he  refers  to  do  not  support  him. 
The  case  of  Tarlton  was  very  special,  and  explains  Lord  Ellen- 
borough's  observations.  No  doubt  there  is  the  case  in  Symonds, 
which  seems  to  be  different,  sofiwas  Vice-Chancellor  Shad  well's 
opinion  goes.  But  then  comes  the  case  of  Howlditch,  1834, 
which  shows  that  the  House  of  Lords  entertained  a  very  dif- 
ferent opinion ;  and  from  the  words  of  the  report,  I  think  the 
case  in  Symonds  ^vaa  before  the  House  of  Lords  ia  Howlditch's 
case.  [His  Lordship  read  Lord  Brougham's  obBervaticHis.J  I 
hold  that  the  case  Martin  v.  Lacy,  referred  to  in  the  report, 
must  have  been  the  ease  of  Martin  v.  Nicols,  in  Symonds*.  On 
the  whole,  I  consider  that  the  English  judgments  fix  nothing 
against  the  principle  previously  established,  both  here  and  in 
England ;  and  am  of  opinion  tfiat  there  are  none  of  the  subse- 
qtmit  cases  after  Sindair  v,  Praser,  which  tovdi  ^e  principle 
of  that  case. 

Their  Lordships,  on  10th  February, 
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Adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted 
to  review,  in  so  fiu-  as  his  Lordship  '  finds  that  the  judgment 
Ubelled,  of  the  Court  of  Chancery  of  the  State  of  New  York, 
being  a  foreign  decree,  h  not  of  the  same  authority  as  a  final 
decree  of  the  Courts  of  this  country,  and  Can  only  be  considered 
as  uffording  prima  facie  evidence  of  the  truth  and  justice  of  the 
claims  of  the  pursuer:'  But  recal,  in  hoc  statu,  that  interlocu- 
tor quoad  ultra,  and  remit  to  his  Lordship  to  hear  the  defender 
on  his  objections  to  the  judgment  of  the  foreign  court ;  and  re- 
serve all  quesrions  and  cUums  of  either  party  to  expenses  of 
process  for  his  Lordship's  determinatioo." 

Pursuers'  Authorities,  referred  to  in  the  cases,  and  at  the 
hearing : 

English  Cases. — Howlditch  v.  Lord  Donegal;  2  Clark  and 
Fioelly's  Appeal  Cases,  470.  1  Lloyd  and  Goold,  82;  3  Sy- 
monds, 461.  Martin  v.  Nicols;  2  Swanson's  Reporu,  323. 
I  Starkie,  228.  7  Dumford  and  East,  523.  Molyneux ;  2 
Camp.  Reports,  502.  Henley  v.  Soper ;  Vol.  II.  M.  and  R. 
158.    Vol.  IV.  Tyrwhitt's  Exchequer  Cases,  751. 

Scotch  Cases. — Cochran  v.  Earl  of  Buchan,  27th  January 
1698;  D.  4544.  Goddard,  dd  December  1713;  D.  4533. 
Edwards  i;.  Prescott,  29th  Dec.  1720 ;  D.  4535.  Hamilton  v. 
Dutch  East  India  Company,  24th  Feb.  1721 ;  D.  4548.  Wil- 
son  V.  Brunton,  7th  Jan.  1756 ;  D.  4549.  Laycock  v.  Clark, 
22d  July  1767  ;  D.  4554.  Sinchur  v.  Praser,  14th  July  1768 ; 
D.  4542.     Lord  Hailes,  231.     Johnston  v,  Crawford,    13th 

Dec.  1776 ;  D.  4544 Unreported :  Chitty  v.  tnverarlty,  and 

Brown  v.  Welsh.  White  v.  Halliburton  in  1818.  Leith  v. 
Leith  Hay,  17th  Jan.  18II. 

Defender's  Authorities. — White  v.  Halliburton  in  first  Di- 
vision. Hamilton  v,  Dutch  East  India  Company;  D.  4548, 
Craigie  and  Shaw  Stewart's  A  pp.  69.  Wilson  o.  Brunton  and 
Chalmers,  7th  Jan.  1756 ;  D.  4549 ;  and  in  5  Supp.  841. 
Laycock  v.  Clark,  July  1767  ;  D.  4554;  HaHes  188;  best  re- 
port of  it  is  PoL  Diet.  Vol.  III.  228.  Cochran.  27th  Jan. 
1698;  D.  4545.  Swinton  v,  Goddard,  3d  Dec.  1710;  H.  of 
L.,  August  1715;  Robertson's  App.  162 ;  D.  4553.  Edwards 
r.  Prescott,  29th  Dec.  1720 ;  D.  4535.     Sindair  v.  Praser,  14th 
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inly  1768 ;  D.  4642 ;  Units,  2»1.  Brown  v.  Wekk.  Chitty 
V.  In¥«nrity.  Brown  v.  Brown,  unreported.  Case  of  Find« 
later,  see  reference  to  it,  Caae,  p.  129.  Lord  Stowell  Ob- 
servations; 1  Haggard,  297*  Brown's  Trustees  v.  Palmer, 
17th  Dec  1830;  9  S.  and  D.  224.  M'Master,  7th  June 
18^ ;  11  8.  and  D.  686,  contrasted  with  Peters  and  Martin, 
21st  June  1826 ;  4  8.  and  B.  108. 

English  Cases. — ^Howlditch  9.  Donegal,  above  cited.  Walker 
r.  Witter;  Douglas's  Reports.  U.  Blacfcstone,  Vol.  II.  p. 
41 1.  Phillips  V.  Hunter.  TarUon  v.  Do. ;  Maule  and  Selwyn, 
VoL  IV.  p.  20.  Swauson,  Vol.  II.  p.  325 ;  Gould  v.  Kennet, 
&c.  Blartin  o.  Welsh ;  Symonds,  Vol.  IV.  p.  462.  Newland 
V,  UOTseman;  Rathby's  Ed.  of  Vaughn's  Repts.,  Vol.  L  p.  20, 
Note.  Messin  r.  Mossend;  Term  Repa.,  Vol.  IV.  p.  493, 
Dnmford  and  East. 

Lord   Ordinary,  Jeffrey Act.  Dean  of  Faculty  (Hope,) 

Cheape;    Thomas   Lebum,  W.8.,  Agent Alt.  Rutherfurd, 

Cowan;  William  Patrick,  W.S.,  A^ent [J.D.M.] 


\A(h  Ft^mtary  1837. 

Second  Division. — (J.D.M.) 

No.  16(1. — Si&  Patbick  Waxksb  ^CaaieM^  Pursuer^ 
V.  James  John  Fbakeb,  W.S.,  Defender. 

Cautioner — Attester — Obligation,  Extinction  of,  by  Conduct 
of  the  Creditor — A  party  hamng,  q$  an,  attester,  eigned  a 
hand  far  elaima  made  by  a  trustee  for  commission  and  ad' 
vanesM,  which  bore  reference  to  a  minute  of  agreement,  stipu- 
lating that  the  amount  due  under  the  bond  should  be  ascertained 
in  a  submission,  m  which  all  former  doquets  were  to  be  held  as 
open  to  investigation  ;  and  the  minute  also  containing  a  sltjpu- 
latUm,  that  in  ease  the  submission  bectsme  abortive  from  any 
umfinreseen  eireumstanee,  the  judgment  of  a  court  of  law  should 
be  equivalent^  but  with  a  condition,  that  in  that  event  the 
doquets  should  not  be  held  j)pen — the  trustee  claimant  having 
borrowed  up  the  submission,  and  hept  it  till  it  expired — Heul 
that  the  attester,  in  whose  ignorance  this  was  done,  was  thereby 
freed  from  his  obligation. 

In  the  year  1826,  the  estates  of  George  Pentland, 
coachmaker  in  Perth,  were  sequestrated,  and  some 
time  after,  the  defender  and  Mr  Charles  Campbell 
Stewart,  W.  S.,  entered  into  a  transaction  with  him, 
wherel^  it  was  agreed  that  they  should  procure  a  recal 
of  the  sequestration,  and  pay  his  debts  in  full,  upon 
getting  a  conveyance  from  him  of  his  whole  means  and 
estate  for  their  reimbursement,  as  well  as  in  security 
of  the  sums  to  be  advanced  in  carrjnng  the  agreement 
into  eSeet.  The  sequestration  was  accordingly  recalled, 
and  Pentland  granted  a  trust-conveyance  of  his  whole 
estate  in  fiivour  of  the  defender,  whom  failing,  of  Mr 
Stewart,  as  trustees  in  succession,  to  manage  and 
realise  so  much  as  would  enable  them  to  pay  the  whole 
debts  due  by  him  at  the  date  of  the  sequestration,  to- 
gether with  the  expenses.  The  defender  and  Mr  Stew- 
art entered  into  possession,  were  infefl  in  the  heritable 
property,  and  proceeded  to  settle  some  of  Pentland's 
debts,  and  they  continued  in  the  management  for  se- 
veral years.  Pentland's  debts,  however,  were  never 
exactly  ascertained,  but  were  supposed  to  amount  to 
£12y000,  or  thereby,  at  the  period  of  the  sequestration ; 
and  the  whole  of  die  trust-estate  was  conjectured  at 
that  period  to  amount  to  £36,000  Sterling.  The  de- 
fender was  the  acting  trustee,  and  Mr  Stewart  was  trus- 
tee in  succession,  and  his  cautioner. 

About  the  year  1831,  Pentland  became  dissatisfied 
with  the  masagemeot  of  the  trustees,  and  applied  to 
Mr  Edward  Sandeman  to  assist  him  in  getting  Kis 


affairs  wound  up.  Afler  a  good  deal  of  communi- 
cation, an  agreement  was  entered  into,  whereby  the 
defender  and  Mr  Stewart  devolved  the  whole  tfust -ma- 
nagement upon  Mr  Sandeman,  and  Mr  Paton,  account- 
ant in  Edinburgh,  as  new  trustees  ;  who,  on  the  other 
hand,  bound  themselves  to  repay  to  the  defender  and 
Mr  Stewart  the  sums  advanced  by  them  in  virtue  of  the 
agreement  between  them  and  Pentland.  This  agreement 
was  dated  11th  July,  19th  September,  and  1st  Novem- 
ber 1831,  uiid  was  subject  to  a  number  o(  conditions  on 
both  sides,  to  the  following  effect,  inter  tdia,  viz. :  Se^ 
eundo.  That  the  claims  of  the  defender  and  Mr  Stewart, 
or  either  of  them,  should  be  settled  and  ascertained  by 
James  Keay  and  Andrew  Qephane,  Esquires,  advo- 
cates, as  arbiters  mutually  chosen  ;  whom  failing,  by 
difference  of  opinion  or  otherwise,  by  any  person  to  be 
named  as  oversman  ;  and  that  all  claims  and  objections 
should  be  brought  f(Nrward  by  the  parties  within  three 
months  from  the  date  of  the  agreement,  and  that  the 
party  failing  so  to  do  should  be  held  to  discharge  his 
claim.  .Tertio,  That  the  defender  and  Mr  Stewart 
should  exhibit  a  state  of  their  advances  and  of  the  obli- 
gations incurred  for  Pentland's  behoof,  to  be  signed  as 
relative  to  the  agreement '  Nanoy  That  in  adjusting  the 
claims  between  the  defender  and  Mr  Stewart  under  the 
submission,  all  doquets  or  discharges  and  accounts 
should  be  open  to  the  arbiters  and  the  oversman  for 
investigation,  as  if  no  such  doquets  or  approvals  had 
ever  existed;  but  should  no  submission  be  entered 
into,  or  the  same  prove  abortive,  and  the  parties  pro- 
ceed to  settle  their  disputes  at  law,  in  that  event  the 
doquets  and  disoharges  should  be  binding,  and  not 
liable  to  be  broken  up.  Decimo-tettioy  That  in  the 
event  of  the  submission  proving  abortive  by  any  un- 
foreseen circumstance,  so  that  no  decree-arbitral  should 
be  pronounced  therein,  it  was  agreed  that  a  judgment 
to  be  pronounced  by  a  court  of  law,  on  the  failure  of 
the  submission,  should  have  the  same  effect  in  regu- 
lating the  rights  of  parties  as  a  decree-arbitral :  and 
such  judgment  should  be  held  snd  substituted  for  such 
decree-arbitral  in  every  stipulation  and  condition  con- 
tained in  the  agreement.  To  this  minute  the  defender 
appended  a  schedule  of  the  state  of  his  advances,  which 
were  stated  to  amount  to  £8900. 

In  terms  of  this  agreement,  Messrs  Sandeman  and  Pa-  - 
ton  executed  a  bond  in  favour  of  the  defender  and  Mr 
Stewart ;  but  an  objection  having  been  stated  to  their  suf- 
ficiency, it  was  attested  by  Alexander  Robertson  and 
James  Bennett,  W.S.,  upon  the  1 1th  of  July  1831  (the 
date  of  the  bond  itself),  who  thereby  bound  themselves 
as  cautioners  and  sureties  subsidiari^.  The  defender 
and  Mr  Stewart  still  were  dissatisfied  with  the  security 
offered  ;  and  an  application  was  made  to  the  pursuer 
and  Dr  John  Argyle  Robertson,  surgeon  in  Edinburgh, 
to  attest  the  bond ;  and  they  accordingly,  on  3d  and 
14th  November  1831,  bound  themselves,  jointly  and 
severally,  as  cautioners  and  sureties  subsidiary,  along ' 
with  the  other  parties,  in  terms  of  the  bond,  and  that 
they  should  implement  and  fulfil  the  whole  obligations 
incumbent  on  them  under  the  agreement.  Upon  de- 
livery of  the  bond  and  attestations,  the  defender  and 
Mr  Stewart  declared  themselves  satisfied,  and  Messrs 
Sandeman  and  Paton  proceeded  to  carry  into  efiect  the 
I    agreement  of  parties ;  they  paid  to  the  defender  and  Mr 
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Stewart  the  £3000  stipulated,  and  in  return  received 
from  them  a  deed  devolving  the  trust. 

A  deed  of  submission,  to  which  Pentland  was  a  party, 
had  been  prepared  and  executed  previous  to  the  pur- 
suer's attestation.  This  deed  contained  a  power  to  the 
arbiters  to  allow  time  for  lodging  claims,  and  limited 
the  time  for  the  decree-arbitral  to  within  a  year  and 
day.  The  arbiters  duly  accepted,  and  issued  an  order 
for  claims.  The  defender  failed  to  lodge  any  claim 
in  the  submission,  but  at  the  end  of  the  first  three 
months,  applied  for  a  prorogation  of  the  time  for  lodg- 
ing it.  He,  however,  lodged  the  schedule  of  his  ad- 
vances, obligations,  and  claims  of  relief,  appended  to 
the  minute  of  agreement.  At  the  end  of  the  second 
three  months,  the  defender  and  Mr  Stewart  applied 
for  a  second  prorogation  for  lodging  their  claims  ;  and 
the  defender  himself  borrowed  the  submission,  for  the 
purpose  of  getting  the  prorogation  written  on  the  prin- 
cipal deed,  and  subscribed  by  himself;  and  the  clerk 
to  the  submission  held  his  receipt  for  it.  The  defen- 
der never  returned  the  deed  to  the  arbiters,  though 
urgently  pressed  to  do  so,  particularly  by  Mr  Bennett, 
and  a  year  and  day  from  its  acceptance  was  allowed  to 
elapse.  He  afterwards  declined  to  part  with  it,  on  the 
ground  that  it  had  expired.  He  now  not  only  refused 
to  renew  the  submission,  but  declined  a  reference  of 
any  kind. 

Sometime  after  the  submission  had  fallen,  the  de- 
fender and  Mr  Stewart  raised  and  executed  against 
Messrs  Sandeman  and  Paton,  and  the  attesters  to  the 
bond,  a  summons  of  count  and  reckoning,  in  order  to 
have  the  amount  of  their  claims  ascertained,  and  to 
have  it  found  that  the  doquets  and  discharges  granted 
by  Pentland  should  not  be  opened  up,  in  terms  of  the 
agreement.  The  security  of  Messrs  Sandeman  and 
Paton  became  affected  by  the  bankruptcy  of  Mr  Alex- 
ander Robertson,  in  the  beginning  of  the  year  1834, 
to  such  an  extent,  that  the  defender  used  inhibition  and 
arrestment  against  Mr  James  Bennett,  W.S.,  his  part- 
ner, they  being  the  cautioners  primarily  liable  afler  the 
principals ;  and  it  was  found  by  the  Court  that  the  se- 
curity was  so  impaired,  that  a  petition  for  recal  of  the 
diligence  was  refused,  except  on  caution.  The  defender 
thereafter,  acting  for  himself  and  Mr  Stewart,  proceeded 
to  arrest  the  whole  of  the  trust-funds,  and  to  inhibit 
Messrs  Sandeman  and  Paton  as  trustees,  and  also  to  arrest 
their  private  funds ;  and  he  used  similar  diligence  against 
Mr  Bennett,  and  Dr  Robertson,  one  of  the  attesters 
along  with  the  pursuer.  The  consequence  of  these 
proceedings  was,  that  Mr  Sandeman  was  under  the  ne- 
cessity of  executing  a  trust-deed  for  behoof  of  his  cre- 
ditors. Afterwards,  without  intimation  to  the  pursuer, 
the  defender  entered  into  an  agreement  in  September 
1834,  whereby  he  agreed  to  discharge  the  diligence 
thtit  had  been  used  at  his  instance  agiunst  Messrs 
Sandeman  and  Paton.  The  defender  then  raised  in- 
'hibition  and  arrestment  against  the  pursuer,  who,  in 
1836,  brought  the  present  action  of  declarator  against 
him  and  Mr  Stewart,  (who,  after  lodging  defences, 
abandoned  the  case,)  to  have  it  found  that  he  was 
liberated  from  his  cautionary  obligation. 

And  he  pleaded — 1.  As  the  pursuer  undertook  the 
cautionary  obligation  relying  on  the  due  fulfilment  of 
\ke  stipulations  and  conditions  contained  in  the  ininute 


of  agreement,  and  on  the  accounts  being  settled  in  the 
mode  and  on  the  terms  therein  agreed  on,  and  as  the 
provisions  of  the  agreement  have  been  contravened, 
and  the  settlement  of  the  accounts,  as  therein  contem- 
plated, prevented  by  the  defender  himself,  the  pursuer 
is  thereby  liberated  from  his  obligation.  2.  The  de- 
fender having  discharged  the  arrestments  and  other 
diligence,  in  the  circumstances  and  for  the  purposes  set 
forth  in  the  record,  without  the  consent  or  knowledge 
of  the  pursuer,  he  has  thereby  liberated  the  pursuer 
from  his  cautionary  obligation. 

The  defender  maintained^  inter  alia — 1.  The  cau- 
tionary obligation  bearing  express  reference  to  tbe 
minute  of  agreement  and  relative  bond,  the  pursuer  is 
equally  bound  with  the  original  subscribers  in  all  the 
obligations  and  conditions  thereof.  2.  The  defender 
redeemed  any  obligation  to  submit,  by  signing  the  sub- 
mission in  question ;  and  as  it  was  no  condition  of  the 
minute  of  agreement  that  the  same  should  be  renewed 
in  case  of  its  falling,  but,  on  the  contrary,  as  it  was 
specially  provided  that  in  that  event  the  defender's 
claims  should  be  settled  by  a  court  of  law,  he  (the  de- 
fender),  in  terms  th^r^,  was  warranted  in  iiqstituting 
legal  proceedings  for  that  purpose.  3.  The  pamier 
having  been  called  for  his  interest  in  the  action  of  con- 
stitution, and  having  recognised  the  proceedings  in 
various  ways,  is  barred,  personali  exceptione^  from  pre- 
tending that  the  defender  was  bound  to  renew  the 
lapsed  submission.  4.  As  the  defender  has  discharged 
no  security  on  which  the  pursuer  either  was  entitled  to 
rely,  or  in  point  of  fact  did  rely,  this  action  is  not 
maintainable.  5.  Supposing  that  the  defender  had 
acted  without  due  precaution  in  discharging  the  arrest- 
ments laid  on,  the  effect  of  doing  so  would  only  be  to 
liberate  the  pursuer  to  the  extent  of  the  sums  uplifted. 

"  9M  July  1836.— The  Lord  Ordinary  find*,  Imo,  That  it 
was  a  condition  of  the  agreement  of  July,  Septemher,  and  No- 
vember 1831,  and  also  of  the  relative  bond,  to  which  the  pur- 
suer, of  the  last  of  these  dates,  became  a  party,  as  cautioner  or 
attester  for  some  of  the  prior  obligants,  that  the  dainn  of  the 
defender  James  John  Fraser,  and  the  state  of  accoanta  betweep 
him  as  trustee  on  the  estate  of  George  Pentland,  and  Messrs 
Sandeman  and  Paton,  the  succeeding  trustees,  should  be  discussed 
and  determined  in  a  submission  to  Messrs  Keay  and  Clephane, 
advocates ;  and  that  it  was  the  true  meaning  and  purport  of  the 
said  agreement,  that  the  parties  thereto  should  be  bound,  not 
only  to  enter  into  such  submission  without  delay,  but  also  to 
do  all  that  in  them  lay  to  have  their  said  claims  and  accounts 
adjusted  and  finally  determined  by  the  said  arbiters :  Finds, 
2(/o,  That  this  submission  having  been  finally  executed  by 
these  parties  on  the  day  before  the  pursuer  became  a  party  to 
the  said  bond  and  agreement,  and  having  been  subsequently 
accepted  by  the  arbiters,  must  be  held  to  have  been  in  contem* 
plation  of  the  said  pursuer,  and  relied  on  by  him  at  the  time  of 
his  so  becoming  a  party  to  the  said  bond ;  he  having  a  plain 
and  impoitant  interest  in  having  the  said  accounting  deternoined 
under  that  submission,  rather  than  in  a  court  of  law :  Finds, 
Ztio^  That  it  is  sufficiently  instructed  that  the  defender  Fraser 
did  not  only  wilfully  and  knowingly  allow  the  said  submission 
to  expire  without  any  decreet-arbitral  being  pronounced,  or  any 
proceedhig  being  had  with  a  view  tp  such  decreet,  but  did  actu- 
ally and  intentionally  use  means  to  obstruct  any  such  proceed* 
ings,  and  to  bring  about  the  expiration  of  such  submission, 
without  the  knowledge  or  consent  of  the  said  pursuer  :  Finds, 
4^0,  That  the  alleged  refusal  or  unwillingness  of  the  said 
George '  Pentland  individuaUy  to  go  on  with  the  said  submis- 
sion, is  no  relevant  defence  of  this  conduct  on  the  part  of  Fraser, 
in  respect  that  the  said  Pentland  was  no  necessary  party  to  tbe 
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Mibinianon,  and  thai  his  individual  refusal  to  concur  in  the  pro- 
ceedings under  it  would  not  have  affected  the  validity  of  such 
proceedings,  it  being  expressly  provided  by  the  12th  article  of 
the  original  agreement,  that  bis  consent  should  in  no  respect  be 
necessary  to  the  adjustment  of  the  claims  and  accounts  of  the 
parties  to  that  agreement :  Finds,  5to,  That  there  is  no  evi- 
dence that  the  pursuer  at  any  time  approved  of  the  abandon- 
ment or  defeasance  of  the  said  submission,  or  of  the  action  at 
law  subsequently  raised  by  tbe  defender  Fnuer  in  this  Court,  or 
in  any  way  forfeited  or '  abandoned  his  right  to  found  on  the 
improper  neglect  and  discontinuance  of  the  said  submission : 
And  therefore,  and  on  the  whole  matter,  Finds  that  the  pur- 
suer is  liberated  from  the  obligations  incurred  by  his  subscrib- 
ing the  said  bond  as  attester  or  cautioner  for  the  other  obligants : 
Rep^s  tbe  defences  for  the  said  James  John  Fraser,  and  decerns 
and  declares  in  terms  of  the  conclusions  of  the  libel :  Finds 
expenses  due ;  allows  an  account  thereof  to  be  given  in,  and 
remits,"  &c. 

••  Note — There  were  several  after  grounds,  on  which  the 
pursuer  claimed  to  be  freed  from  his  cautionary  obligation,  as 
to  which  the  Lord  Ordinary  has  not  thought  it  necessary  to  give 
judgment,  though  he  is  far  from  thinking  that  they  might  not, 
to  a  considerable  extent  at  least,  have  been  sustained.  It  was 
no  doubt  very  plausibly  urged  by  the  defender,  that  the  state 
annexed  to  the  agreement  should  be  considered  as  his  eiaim, 
and  that  he  ^vas  not  therefore  within  the  sanction  of  the  provi- 
sion, as  to  daims  not  lodged  Within  three  months.  But  the 
Very  particular  terms  of  the  first  prorogation  of  that  period,  in 
which  the  sanction  is  anxiously  repeated,  and  the  admitted  ex- 
piry of  the  second  and  only  other  prorogation,  together  with 
the  consideration  that  Fraser  was  >a  petitorio,  and,  in  the  first 
instance,  the  only  party  by  whom  a  claim  could  properly  be 
brought  forward,  and  that,  after  the  submission  was  accepted, 
he  was  bound  at  all  events  to  have  exhibited,  as  a  claimant, 
the  items  and  vouchers  of  the  first  large  article  of  £8900,  throw 
a  very  considerable  doubt  on  the  validity  of  this  defence.  As 
to  the  arrestments,  the  Lord  Ordinary  is  of  opinion  that,  though 
the  defender  could  not  have  been  compelled  to  have  used  tbem, 
he  was  not  entitled,  after  they  were  once  laid,  to  discharge 
them  (especially  for  a  benefit  to  himself  individiudly),  without 
the  consent  of  the  cautioner ;  and  that,  upon  this  ground  also, 
the  pursuer  would  be  entitled  to  be  freed  from  his  cautionry, 
though  only  (he  is  inclined  to  think)  to  the  extent  of  what  was 
actually  covered  by  such  arrestments.  It  appears  from  the 
schedules  produced,  that  they  did  not  cover  debts  due  to  the 
defender  as  trustee  merely,  but  extended  also  to  all  debts  owing 
to  him  as  an  individual.  As  to  the  defence  mainly  relied  on  by 
Fraser,  viz.  That  the  parties  for  whom  the  pursuer  was  bound 
were  as  much  to  blame  for  the  falling  of  the  submission  as  he 
was,  and  that  he  is  therefore  barred  from  founding,  as  against 
the  defender,  on  their  common  neglect,  the  Lord  Ordinary  is 
satisfied  that  it  is  entitled  to  no  attention.  Isf,  It  is  not  true, 
in  point  of  fact,  the  defender  and  Pentland  (on  whose  exclusive 
and  devoted  attachment  to  the  laws  of  his  country  he  founds  in 
so  ludicrous  a  manner),  being  evidently  resolved  from  the  be- 
ginning to  defeat  the  submission,  while  the  principals  of  the 
pursuer,  or  at  least  one  of  them  (Bennett),  were  urging  him 
to  go  on  with  it.  2</,  Any  obligation  the  pursuer  may  have 
come  under,  that  his  principals  should  go  on  with  the  submis- 
sion, was  plainly  an  obligation  which  the  defender  alone  had  a 
right  to  enforce,  either  against  principals  or  cautioner;  and 
even  if  the  fiurt  had  been  that  he  had  merely  released  the  prin- 
cipals from  the  obligation,  it  would  plainly  have  been  quite  in- 
competent for  him  to  have  afterwards  founded  on  it  as  still  sub- 
sisting with  regard  to  the  cautioner.  3</,  The  allegation  itself 
is  palpably  irrelevant  in  the  circumstances  of  the  case ; — since 
the  concurrence  of  the  principals  in  any  proceeding  of  the  op- 
posite party,  by  which,  without  the  knowledge  or  assent  of 
the  cautioner,  his  obligation  is  varied  to  his  prejudice,  must 
have  the  effect  of  entirely  releasing  him,  although  it  imported 
a  violation  on  the  part  of  such  principal  of  the  precise  obliga- 
tion which  the  cautioner  had  pledged  himself  he  should  per- 
form. This  indeed  is  always  the  case  in  the  common  instances 
where  cautioners  are  freed  by  the  creditors  giving  time,  or  other 


indulgence,  to  the  principal,  at  hi»  request,  but  withoac  the 
cautioner's  consent.  When  the  principal,  in  consequence  of 
such  indulgence,  does  not  pay  at  the  time  originally  fixed,  he 
plainly  fails  in  that  which  the  cautioner  had  undertaken  he 
should  do.  But  when  this  is- by  consent  and  arrangement  with 
the  creditor,  it  is  so  far  from  subjecting  the  cautioner,  that  it 
liberates  him  t«  toto.  Finally,  There  might  have  been  some 
pretext  for  thus  founding  on  the  alleged  participation  of  the  pur- 
suer's principals  in  the  abandonment  of  the  submission,  if  they 
had  been  the  leaders  or  movers  in  that  operation,  and  if  the 
defendci*  had  been  all  the  while  complaining  and  urging  them 
to  go  on  with  it, — though,  even  then,  the  Lord  Ordinary  in> 
clines  to  think  that  he  could  not  have  come  against  the  caution- 
er, unless  (having  had  time  and  opportunity  to  do  so)  he  had 
given  him  notice  of  the  principals'  malversation,  and  afforded 
him  the  means  of  forcing  them  to  do  their  duty,  while  it  was 
still  possible.  The  actual  case,  however,  is  manifestly,  and 
beyond  all  doubt,  exactly  the  reverse." 

The  defender  reclaimed,  and  contended,  that  the  want 
of  the  principal  deed  of  submission  did  not  prevent 
the  arbiters  from  prorogating  it ;  that  it  was  not  his 
business  absolutely  to  keep  the  submission  in  subsist- 
ence, but  that  all  the  other  parties  were  equally  bound 
with  him :  and  the  neglect  being  on  their  part  also,  the 
submission  had  fallen  independently  of  any  act  of  his. 

At  advising. 

Lord  Justice-  Clerk. — I  have  formed  a  satis£u:tory  opinion  upon 
this  case.  We  cannot  keep  out  of  view  the  nature  of  Sir  Patrick 
Walker's  obligation,  which  was  actually  that  of  a  cautioner, 
though  nominally  of  an  attester.  It  is  most  material,  also,  that 
the  bond  was  subscribed  by  him,  subject  to  all  the  reladve  con- 
ditions, reservations,  declarations,  and  exceptions  of  the  agree- 
ment, which  are  declared  component  parts,  and  are  to  regulate 
the  bond.  Now,  in  the  second  article  of  the  minute  of  agree- 
ment, it  is  stipulated  that  the  claims  are  to  be  brought  forward 
within  three  months,  under  a  submission, -and  to  be  submitted 
to  arbiters.  It  is  also  necessary  to  observe  article  ninth  of  the 
agreement,  which  provides  that  all  the  defender's  claims  for 
commission  and  charges  shall  be  liable  tO  examination  before 
the  arbiters,  as  if  they  had  never  been  approved  of.  Arbitra- 
tion was  to  be  the  mode  of  settlement  of  those,  and  it  was  a 
most  important  condition  that  the  arbiters  were  to  have  full 
power  to  open  up  all  these  charges.  To  show  the  importance 
of  this,  these  claims  amounted  to  upwards  of  £8000.  This  is 
tbe  very  essence  of  the  case.  Then  there  is  to  be  particularly 
noticed,  another  most  important  clause  in  article  thirteenth,  that 
in  the  event  of  the  submission  proving  abortive  from  any  un- 
foreseen circumstance,  the  decision  of  a  court  of  law  should  be 
equivalent ;  but  there  was  no  condition  that  in  a  court  of  law, 
all  the  doquets  of  the  claim  of  the  defender  should  be  held  aa 
conclusive.  Now,  the  question  for  consideration  is,  whether, 
under  the  circumstances,  this  party  is  entitled  to  say  that  the 
submission  came  to  an  end  by  unforeseen  circumstances  ?  Upon 
this  I  have  arrived  at  a  most  satisfactory  conclusion,  that  it  has 
not  fallen  by  unforeseen  circumstances,  but  by  the  acts  of  the 
defender,  for  the  very  purpose  of  rendering  it  abortive.  Sir 
Patrick  Walker  has  a  most  important  interest  in  this ;  for  if  the 
defender's  accounts  are  to  be  held  as  conclusive,  he  has  nothing 
to  do  but  to  pay  down  the  money.  Thus  his  interest  b  most 
material ;  and  if,  behind  his  back,  a  plan  has  been  taken  to  bring 
about  the  circumstances  which  have  defeated  the  submission. 
Sir  Patrick  must  be  held  free,  because  he  is  thus  relieved  from 
his  obligation.  Now,  the  principal  submission  was  borrowed 
up  and  taken  away  by  Fraser's  clerk,  and  repeated  applications 
were  made  to  him  for  its  return,  but,  notwithstanding,  he  kept 
possession  of  it,  for  the  very  purpose  of  defeating  it,  and  avail- 
ing himself  of  the  thirteenth  article  of  the  agreement.  Even  if 
all  parties  had  combined  to  defeat  the  submission,  except  Sir 
Patrick  Walker,  as  to  him  I  hold  that  the  submission  was  a  sine 
qua  non ;  and  if  it  was  so  defeated,  in  point  of  law,  that  would 
relieve  him  of  his  obligation. 

Lord  Meadmobank  was  quite  of  the  same  opinion. 
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Lord  GUmlee I  concur.  I  think  it  material  that  the  de- 
fender borrowed  the  submission  in  Mxy  183L  It  required  no 
prorogation  till  November  following ;  therefore,  -his  keeping  up 
the  submission  till  it  expired,  was  certainly  not  mn  unforeseen 
drcttrostance  to  him.  He  debita  opera  kept  it  up,  and  that  is 
the  true  and  only  cause  of  its  evanescence.  On  the  other  parts 
Of  the  cause,  I  think  there  is  no  evidence  of  any  such  wmirer 
on  the  part  of  Sir  P.  Walker,  «s  to  bar  his  relief.  I  think  the 
Lord  Ordinary's  judgment  is  right. 

Lord'Medwyn I  differ  from  the  majority.     If  I  could  bring 

myself  to  think  that  Pentland  was  not  a  necessary  party  to  these 
proceedings,  perhaps  my  opinion  would  be  otherwise,  but  1  am 
satisfied  that  Mr  Fraser  was  not  bound  to  go  on  without  Pent- 
land's  concurrence.  It  appears  that  Fraser  had  paid  off  all 
Pentland's  debts,  witii  the  exception  of  some  that  were  £s- 
pnted.  In  a  word,  he  was  the  only  creditor,  as  he  came  in 
place  of  those  whose  debts  were  paid  off.  He  was  consequently 
entitled  to  hold  the  estate  nntil  he  was  fully  paid.  PeutUmd, 
however,  was  dissatisfied  with  the  management,  whether  just- 
ly or  not  is  of  no  consequence,  and  steps  were  taken  by  him  to 
force  Freser  to  denude.  Messrs  Sandeman  and  Paton  came 
forward  as  new  trustees' for  Pentknd,  and  took  a  trust-eon vey- 
ance  from  liim.  Various  communings  took  place  between  the 
parties  and  Messrs  Robertson  and  Bennett,  who  acted  as  agents 
both  for  Pentland  and  the  new  trustees.  After  a  good  deal  of 
negociation,  the  minute  of  agreement  was  entered  into,  and  the 
relative  bond  prepared.  A  submission  was  extended  and  signed; 
and  Pentland,  who  had  clearly  the  radical  interest,  was  a 
party.  Meanwhile,  filr  Fraser  was  not  satisfied  with  the  se- 
curity of  Messrs  Robertson  and  Bennett,  the  agents  of  the  new 
tfntcees,  which  had  been  tendered  and  accepted,  but  demanded 
additional  security.  It  must  be  presumed  that  this  demand  was 
unobjectionable,  odierwise  it  would  not  have  been  complied 
with ;  and  the  pursuer  and  Dr  Robertson  signed  the  attestation, 
with  the  terms  of  which  your  Lordships  are  fiuniliar.  It  is  im- 
portant to  observe  that,  previmu  to  the  pursuer's  attestation, 
the  submission  had  been  signed  by  Pentland :  therefore,  the  pur- 
suer must  be  presumed  to  have  been  perfectly  aware  of  the  iact, 
and  to  have  entered  into  the  engagement  as  it  was  then  under- 
nood  by  all  the  parties.  That  Pentland  must  necessarily  have 
been  a  party,  I  think  is  evident;  and  I  would  certainly  have 
(bought  Mr  Fraser  les»  attentive  to  his  own  interest  than  he 
generally  is,  if  he  had  proceeded  under  any  submission  without 
obtninkig  Pentland's  concnrrence.  The  parties  at  the  time 
contemplated  that  the  submission  might  fidl,  as  both  in  the 
minute  of  agreement,  relative  bond,  and  the  deed  of  submission 
Itself,  there  is  special  provision  made  in  the  event  of  this  oc^ 
currence, — (Here  his  Lordship  read  several  clauses  from  the  deeds 
referred  to).  It  is  thus  apparent  that  the  parties  were  entitled 
to  settle  <all  questions,  in  the  event  of  the  submission  &Uing,  by 
the  decision  of  a  oonrt  of  law;  and  in  the  bond  which  Sir 
Patridt  Walker  attests,  and  which  bears  express  refierence  to 
the  minute  of  agreement,  the  alternative  does  not  occur  once» 
but  several  times — ^it  runs  through  the  whole  deed.  Surely 
Sir  Patrick  Walker,  if  he  bound  himself  "  in  terms  of  the 
bond,"  was  as  much  bound  by  this  alternative  right  to  have  the 
daims  adjusted  in  a  court  of  law,  as  he  was  by  any  ether  con- 
dition, therein  contained.  After  the  lapae  of  years,  and  after 
Messrs  Sandeman  and  Paton  had  been  allowed  to  possess  Pent- 
land's trust-estate,  die  present  action  of  declarator  has  been 
brought  for  the  purpose  of  annulling  the  attestation,  upon  two 
grounds :  the  first  of  which  only  has  been  disposed  of  by  the 
Lord  Ordinary,  so  that  it  is  unnecessary  to  say  any  thing  «s  to 
the  latter.  The  pnrsuer  contends  that  he  is  Ubetated  from  hie 
cautionary  Dbligstion,  because,  in  the  firMi  place,  daims  were 
not  lodged  within  three  months  from  the  date  of  the  submis- 
sion ;  and,  in  the  ucond  place,  because  the  submission  had  not 
lapsed  by  any  *'  unforeseen"  circumstance,  but  by  the  unwar- 
rantable actings  of  Mr  Fnser.  In  reference  to  the  >!rtf  point, 
it  is  unnecessary  to  aay  much,  as  the  pursuer  himself  does  not 
seem  to  rsly  upon  it.  Moreover,  it  is  quite  plain  that  the 
lodghig  of  the  daams  must  be  cegulated,  not  by  the  date  of  the 
submission,  but  by  the  acceptance  of  the  arbiters ;  and  there  is  no 
doubt  that  Mr  Fraser  lodged  with  them  the  schedule  embracing 


all  Us-daiBS,  dUnetly  and  artienlntely  set  ibMh.  Whetiier  any 
other  daims  not  included  in  the  schedule  would  be  affected  by 
the  stipnhition  in  th.;  minute  of  agreement,  is  another  matter, 
and  one  as  to  which  it  is  unnecessary  here  to  say  any  thing. 
Upon  the  aeeomd  point,  being  the  one  on  which  the  interloeu- 
tor  of  the  Lord  Ordinary  proceeds,  I  certainly  cannot  assent  to 
Uie  opinion  that  has  been  delivered  fi'om  the  chair,  for  I  can- 
not see  any  thing  that  Mr  Fraser  has  done  in  regard  to  this 
stibmisnon,  which  was  very  blameaUe,  exeeptiog,  perhaps, 
the  borrowing  It  up,  for  which  the  clerk  wns  falif  more  to 
be  found  feult  with  than  he  was.  It  is  tnie  Mr  Fraser  had 
an  interest  to  have  bis  accounts  adjusted  in  a  court  of  Inw 
rather  than  under  a  submission  ;  because,  in  the  former  event, 
the  doquet  signed  by  Pentland,  in  consequence  of  the  report  by 
Mr  Patrick  Cockbum,  was  not  to  be  opened  up :  whereas,  in 
the  latter  case,  it  might  be.  Here  I  most  notice  ^  misconcep- 
tion that  has  been  &Uen  into  :  it  is  as-sumed  that  the  sum  con- 
tained in  the  doquet — a  very  laige  sum  it  is  truly — consisted 
of  professional  charges  and  coniniission,  whereas  almost  the 
whole  of  it  conttsted  of  (*ii«h  i)ay:netit8  made  by  Fraser  to  Pent- 
land's creditors ;  and  so  satisfied  was  Mr  Pentland  as  to  the 
charges,  that  he  actually  presented  Mr  Fraser  with  £200,  over 
and  above  what  had  been  allowed  him.  Neither  party,  for 
many  months,  seemed  inclined  to  proceed  under  the  submis- 
sion, and  it  is  a  singular  fact  that  tbe  whole  of  them  imagined 
that  the  submission  had  expired  in  the  month  of  July,  and  act- 
ed upon  that  supposition.  The  correspondence  that  passed, 
generally  speaking,  is  very  idle,  although  it  does  tend  to  throw 
light  on  the  real  views  of  the  writers.  Throughout  the  whole 
of  it,  Fraser  expressed  his  willingneais  to  renew,  upon  Pent- 
land's consenting  to  do  so  too ;  and  thib  stipulation,  I  think,  he 
wns  fully  warranted  in  insisting  on.  If  he  had  renewed  the 
submission,  or  had  got  his  accounts  settled  uuder  it,  without 
Pentland's  consent,  he  would  have  been  under  the  necessity  of 
just  doing  the  same  thing  over  again  in  a  court  of  law,  in  order 
to  make  his  claims  effectual  against  that  individual,  whose  at- 
tachment to  the  laws  of  his  country  has  been  so  forcibly  ex- 
pressed in  tbe  passage  from  the  (taper  quoted  by  Mr  Anderson. 
When  called  upon  to  renew,  Mr  Fraser,  in  bis  letter  of  the  IGiii 
July  1S32,  says :  **  I  am,  however,  ready,  and  always  have  been, 
to  subscribe  the  deed,  upon  your  sending  me  a  letter  fiom  Mr 
Pentland  that  he  is  ^villing  to  do  so  likewise."  Now,  what  is 
the  answer  to  this  by  Mr  Bennett ;  he  rather  admits  than  other- 
wise Pentland's  dislndinatiou  to  renew,  but  does  not  venture 
to  allege  that  Fraser  was  insincere  in  bis  offer ;  neither  does 
he  propose  to  get  any  letter  of  consent  signed  by  Pentland.  I 
think  there  is  here  real  evidence  that  the  sole  obstacle  in.  the 
way  of  a  renewal  was  Pentland's  refusal  to  agree  to  it.  No 
doubt  all  the  parties  fell  into  the  same  mistake,  that  the  sub- 
mission had  lapsed,  but  their  very  error  is  tolerable  proof  of 
how  little  they  oared  about  the  submission,  and  the  small  im- 
portance they  attached  to  it.  If  they  had  been  desirous  of 
going  on  with  it,  they  might  have  applied  to  the  arbiters  to  pro- 
rogate, which  they  could  have  done  any  day  on  a  plain  sheet  of 
paper.;  and  their  doing  so  would  have  kept  the  submisaon  alive, 
in  spite  of  Mr  Pentland  or  Mr  Fraser :  but  they  made  no  such 
application.  It  is  not  iounaterial  here  to  mention,  that  the  deed 
of  submission,  which  was  borrowed  by  Fraser,  has  on  the  back 
of  it  a  minute  of  renewal  written  by  his  clerk — a  droomstance 
not  denied  by  the  pursuer,  and  one  that  somewhat  strengthens 
the  supposition  of  bis  willingness  to  have  his  accounts  adjusted 
under  the  submission  as  renewed.  But  the  submission  fell,  and 
the  question  comes  to  be,  whether  Mr  Fraser  was  bound  to  re- 
new it  ?  In  my  humble  opinion  he  was  not  bound.  By  iu 
lapse,  he  had  got  the  benefit  contemplated  by  the  minute  of 
agreement  and  the  hond,  and  he  was  justified  in  retaining  it. 
There  was  no  obligation  in  the  bond  to  compel  him  to  a  re- 
newal ;  and,  therefore,  I  think,  as  he  had  got  a  feir  advantage,  he 
was  entitled  to  keep  it  In  the  neighbouring  kingdom,  the 
Judges  are  accustomed  to  construe  cautionary  obligations  more 
fevourably  for  the  cautioner  than  we  do,  but  I  doubt  exceed- 
ingly, even  there,  if  they  would  deny  effect  to  the  obligation 
eooie  under  -by  the  pursuer^  in  coniequence  of  the  felling  of 
the  submission  through  Ftacei's  alleged  misconduct.     Wc,  how- 
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ever,  are  not  f<md  of  etif^ctng  penalties ;  and,  in  tlie  prev&at  in- 
stance, the  forfekifig  of  Mr  Fraser's  riglit  to  bold  by  the  cau- 
tionary obligation  would  be  a  strong  measure,  more  espedally 
as  I  do  not  see  any  evidence  that  the  falling  of  the  submis- 
sion was  exclusively  attributable  to  any  act  of  his. 

Their  Lordships  then  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  with  expenses. 

Lord   Ordinary,  Jeffrey Act.  Dean  of  Faculty  (Hope), 

Ad.  Anderson;  A.  Goldie,  W.S.,  Agent Ait,  Solicitor-Gene- 
ral (Rutfaerfurd),  Maidment ;  Alexander  Miller,  S.S.C,  Agent. 
~Bfr  Thomson,  Ckrk [J.D.M.J 


\4thFebruarr/ \S37. 
Second  Division. — (J.D.M.) 

No.   161. — William  Leciu£  Ewing  and  Othebs, 
I^urstiers,  v.  The  Commissionehs  of  Police  of 
Glasgow  and  Their  Clebk,  Defenders. 

Master  and  Servant — Clerk — Expenses — Agency  charges  ah 
iowed  to  the  cierk  of  a  public  board,  who  was  not  a  legal  praC' 
titioner,  no  agent  having  been  employed^  and  his  acting  having 
saved  suck  expense. 

Sequel  of  ease  r^orted  s^^a  (p.  212).  An  objee- 
tion  was  stated  to  the  report  of  the  auditor,  on  the  de- 
fenders' account  of  expenses,  that  professional  charges 
by  their  clerk  had  been  sustained,  though  he  was  not 
a  practitioner,  and  could  not  have  made  them  against 
the  Commissioners  for  information  given  by  him  to 
their  agent.  It  was  answered^  That  the  action  was 
against  the  Commissioners  as  individuals:  That.^o 
other  country  agent  was  employed :  That  the  charges 
by  the  clerk  only  amounted  to  £16,  while  the  whole 
amount  of  the  account  of  expenses  sustained  was  £200. 

Lord  Justice-  Clerk. — The  simple  question  is,  whether  this 
is  a  case  in  which  the  party  would  not  have  been  entitled  to 
employ  a  country  agent  instead  of  their  own  derk  ?  No  ob- 
jection is  made  to  the  amount  of  the  charges ;  and  I  am  against 
sustaining  this  objection. 

Lords  Meadowbank  and  Glenlee  concurred. 

Lord  Medwyn — I  agree,  on  the  ground  that  the  employment 
of  this  party  saved  greater  expense  whkh  would  have  arisen 
bad  a  country  agent  been  employed. 

Act.  H.  J.  Robertson Alt.  G.  Napier fJ-I^-M.l 


ISthFebrttary  1837. 
FiasT  Division (G.D.F.) 

No.  162. — George  Gordon,  Senior^  and  Geobqs 
GoBi>oN,  Junior^  Advocators^  v.  Sir  Geoaoe  Grant 
SvTTiRf  Bsirt*,  Respondent 

Landlord  and  Tenant — Lease  of  a  Pottery — Condition — Where 
a  landlord  let  to  a  tenant  an  area  of  ground /or  a  potter-work, 
with  the  privilege  of  digging  clay  for  the  pottery^^Held,  (\.) 
TTtat  the  tenant  was  entitled  to  manufacture  bricks  for  the  exi* 
gencies  of  the  pottery^  but  not  for  sate  ;  hut^  (2.)  The  tenant^ 
the  last  year  of  the  lease,  was  not  entitled  to  remove  bricks, 
made  of  the  clay  dug  from  the  subjects,  without  paying  the 
landlord  for  the  value. 

The  late  Countess^of  Hyndford,  proprietrix  of  iht 
lands  of  Prestongrange,  the  author  of  the  respondent, 
let  to  the  advocators,  or  their  predecessors,  Robert  and 
George  Gordon,  for  twenty-one  years  from  and  after 
Martinmas  1811,  an  area  at  Morrison's  Haven,  <<as  a 
potter-'-vork,"  and  a  park  <>r  -^iclosure  liiere,  with  two 
mills  for  grinding  flint  for  the  pottery,  "  with  the  pri- 
vilege to  the  said  Robert  and  George  Gordon  of  dig- 


ging clay  and  sagger  day  within  the  said  park  or  en- 
closure for  the  purpose  of  the  foresaid  pottery."  In 
1832,  the  respondent  presented  a  summary  application 
to  the  Sheriff  of  Haddingtonshire,  on  the  narrative  that 
the  lessees  had>  of  late  employed  the  clay  of  the  sub* 
jects  let  to  the  manufacture  of  bricks,  and  that  a  large 
quantity  so  manufactured  was  lying  within  their  pre- 
mises, which  they  intended  to  ^carry  'off,  and  apply  to 
purposes  unconnected  with  the  pottery,  lo  the  preju- 
dice of  the  respondent,  and  praying  the  Sheriff  to  find 
that 

"  the  clay  digged,  or  to  be  digged  by  them  from  the  foresaid 
enclosure,  in  virtue  of  the  lease,  must  be  applied  by  them  for 
the  purposes  of  the  pottery,  and  for  no  other  purpose :  and  that 
they  have  no  right  to  apply  such  day  in  the  msdcing  of  bricks 
for  sale,  or  of  being  carried  off  the  ground,  and  applied  to  pur- 
poses unconnected  with  the  pottery ;" 

and  therefore  craving  interdict  and  damages.  The 
Sheriff  granted  interdict,  as  craved,-  and  ordered  service 
of  the  application.  The  acfvocatortf  answered,  That  the 
lease  contained  no  prohibition  against  using  the  clay 
in  the  manu&cture  of  bricks,  and  no  specification  of 
the  articles  in  the  manufacture  of  which  the  clay  was 
to  be  employed.  They  stated  they  had  been  in  the 
practice  dP  making  bricks  from  the  commencement  of 
the  lease,  and  that  their  predecessors  had  done  the  same 
thing  for  forty  years  previously  on  the  same  subjects ; 
besides,  they  manufactured  a  variety  of  other  articles 
used  in  household  economy,  which  they  contended  they 
had  a  title  to  do,  as  the  lease  contained  no  prohibition 
whatever ;  adding,  that  the  respondent  was  not  entitled 
'^  to  prevent  tiiem  from  digging  day,  and  conyerting 
it  into  bricks,  which,  as  sJready  mentioned,  asd  as 
your  Lordship  must  know,  forms  a  lucrative  and  im- 
portant branch  of  the  trade.''  It  was  further  stated, 
that  the  bricks  made  by  them  were  partly  made  from 
clay  brought  from  England,  and  from  the  parings  of 
the  different  articles  manufactured,  which  could  not  be 
wrought  up  for  any  other  purpose  than  bricks,  without 
serious  loss.  They  therefore  argued,  that,  in  every 
view,  the  petitioner  was  not  entitled  to  insist  in  his  ap- 
plication. 

The  Sheriff,  in  November  1832,  found  that  the  use 
of  the  clay  was  restricted  to  potter- work,  which  could 
not  be  got  the  better  of,  unless  the  lessees  ooakL  <prova 
that  the  respondent  had  acquiesced  in  the  ptaotioe 
stated.  A  proof  hinc  inde  was  allowed.  Thereafter, 
in  October  1832,  the  Sheriff  found,  (1.)  That  potters 
were  in  the  habit  of  working  up  the  parings  into  brick, 
and  that  a  large  supply  of  that  article  was  necessary 
in  every  pottery ;  but  found,  (2.)  That  a  lease  of  a 
day-field  did  not  entire  the  tenant  to  work  the  day 
into  bricks.  On  28th  November,  the  Sheriff,  after  a 
reclaiming  petition,  modified  the  former  interlocutor, 
— 'the  two  first  findings  of  which  have  been  given, — and 
recalled 

"  the  interlocutor  reclaimed  against,  with  the  exception  of  the 
two  first  findings ;  adheres  to  these,  and  farther  finds  that  there 
is  no  sutficient  evidence  of  the  petitioner  having  acquiesced  in 
the  respondents'  manufiu:turmg  bricks  out  of  the  clay-field  in 
question  for  sale,  or  for  any  other  use  than  those  of  the  pottery; 
finds  that  the  respondents  had  on  hand  at  the  time  of  raising 
this  action  a  large  quantity  of  bricks,  amounting,  according  to 
Mr  Watson's  report,  to  32,156  in  number;  that  these  were 
manufactured  out  of  the  petitioner's  clay-field,  and  that  they 
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w^e  not  required  for  the  purposes  of  the  pottery,  having  been 
since  removed  from  the  premises  by  the  respondents ;  finds 
that  although  the  respondents  were  entitled  to  make  bricks  for 
the  purposes  of  the  pottery,  they  were  not  justifiable  in  manu- 
facturing 60  large  a  quantity  near  the  termination  of  the  lease, 
to  be  otherwise  employed:  Therefore,  finds  the  respondents 
liable  in  the  value  of  the  bricks  subsequently  carried  away  by 
them;  approves  of  Mr  Watson's  report,  valuing  these  at  £45, 
16s.  5d.,  the  interdict  formerly  granted  having  been  removed 
on  caution  being  found  to  that  amount,  and  in  the  particular 
circumstances  of  the  case,  finds  no  damages  due,"  &c. 

The  lessees  then  presented  this  advocation,  pleculing 
in  addition,  (1.)  That  the  lessee  of  a  pottery  and  clay- 
field  is  entitled  to  work  the  clay  into  every  article  of 
which  it  is  capable  of  being  converted,  particularly 
where  the  lease  contains  no  specification  of  the  articles 
to  be  made.  (2.)  From  the  circumstances  proved,  the 
landlord  must  be  held  to  have  acquiesced  in  this  practice. 
(3.)  It  being  matter  of  fact  that  the  tenant  of  a  pottery 
ought  to  have  off  hand  40,000  bricks  for  the  due 
management  of  the  work  (this  was  spoken  to  by  one 
witness  only,  but  he  was  not  contradicted),  the  number 
of  32,156  was  not  excessive.  (4.)  It  was  not  compe- 
tent for  the  Sherifi^,  in  these  circumstances,  to  grant 
warrant  as  craved,  to  prevent  the  removal  of  the  bricks 
at  the  end  of  the  lease,  which  indeed  belonged  to  the 
lessees  by  specification:  Ersk.  II.  1,  16.  (5.)  The 
Sheriff  illegally  decerned  for  £45.  16.  5.,  as  the  value 
of  the  bricks,  in  respect  that  sum  included  the  cost  of 
manufacture,  and  the  duty  paid  to  government  before 
they  were  fired. 

The  respondent  pleaded — (1 .)  The  lease  excluded  the 
construction  put  on  it  by  the  aidvocators ;  and,  (2.)  There 
being  no  proof  of  practice,  nor  of  acquiescence,  nor  of 
the  necessity  of  having  on  hand  so  large  a  quantity  of 
bricks,  the  manufacture  was  clearly  incompetent. 

'*  9M  July  1836 The  Lord  Ordinary  having  heard,  counsel 

for  the  parties,  and  having  afterwards  resumed  consideration  of 
the  closed  record,  proof,  productions,  and  whole  process,  advo- 
cates the  cause,  finds,  that  under  the  tack  libelled  on,  the  advocators 
were  not  entitled  to  manufacture  bricks  for  sale ;  but  finds  it 
proved,  that,  in  carrying  on  a  pottery,  a  great  quantity  of  bricks 
is  required  for  the  purpose  of  the  manufacture  of  pots :  Finds 
it  proved,  that,  according  to  the  usage  of  the  trade,  the  bricks 
80  required  are  commonly  made  of  the  coarse  clay,  or,  as  it  is 
called,  the  crops  or  parings  of  the  clay,  which  could  not,  with- 
out an  expensive  process,  be  made  into  pots :  Finds  that  the 
advocators,  at  the  expiry  of  their  tack,  were  entitled  either  to 
remove  the  bricks  which  they  had  made  bona  fide  for  the  use  of 
the  potterv,  but  which  had  not  been  used,  or  to  demand  the 
price  of  them  from  the  landlord  :  Finds,  that  it  is  not  proved 
that  the  quantity  of  bricks  which  the  advocators  had  on  hand 
at  the  end  of  their  tack,  was  not  greater  than  they  might 
reasonably  suppose  were  necessary  for  the  ordinary  use  of  the 
pottery,  or  that  they  were  manufactured  mala  fide  with  the 
view  to  their  being  sold :  Therefore,  alters  the  interlocutor  of 
the  Sheriff,  assoilzies  the  advocators  fiom  the  conclusions  of 
the  action,  and  decerns :  Finds  the  advocators  entitled  to  the 
expenses  of  process,  both  in  this  and  in  the  Inferior  Court,  sub- 
ject to  modification ;  and  remits  to  the  auditor  to  tax  the  ac- 
count thereof  when  lodged,  and  to  report. 

Note, — It  is  clear  that  a  field  of  day  let  expressly  for  the 
purpose  of  a  pottery,  cannot  be  used  for  a  purpose  entirely  dif- 
ferent, viz.  that  of  making  bricks  for  sale.  But  it  is  satisfactorily 
proved,  that  a  great  quantity  of  bricks  is  required  in  every  pot- 
terj^,  chiefly  for  the  construction  of  the  kilns,  and  these  bricks 
are  made  out  of  the  coarse  and  bad  clay,  called  crops,  or  tir- 
rings,  or  parings,  which  cannot  be  profitably  used  in  making 
pots.     It  is  impossible  to  calculate  before  hand  how  many  briclu 


may  be  required,  because  it  depends  upon  accident,  and  it  can- 
not  be  foreseen  whether  a  kibi  is  to  fiUl  or  not ;  and  one  wit- 
ness, whose  evidence  is  not  contradicted,  depones.  That,  in  the 
event  of  a  kiln  failing,  40,000  bricks  may  be  required.  The 
advocators  had  on  hand  32,156  bricks,  which  do  not  appear, 
therefore,  to  be  an  unreasonable  quanrity.  The  Lord  Ordi- 
nary is  of  opinion  that  the  respondent  was  not  entitled  to  take 
possession  of  these  bricks  at  the  expiry  of  the  lease,  without 
paying  to  the  advocators  either  the  expenses  of  the  manu£u:ture, 
or  the  King's  duty,  which  is  levied  before  the  bricks  are  fired. 
The  advocators  have  been  found  entitled  to  expenses,  under 
modification,  because  they  have  all  along  carried  their  plea  too 
high,  in  maintaining  that  they  had  a  right  to  make  bricks  for 
public  sale,  and  that  to  an  unlimited  extent." 

The  respondent  reclaimed.     At  advising, 

Lord  Prendent — Both  parries  push  their  pleas  too  hr. 

Lord  Gillies — I  am  not  satisfied  either  that  the  Sheriff's  in- 
terlocutor is  right,  or  that  of  the  Lord  Ordinary.  The  Sheriff 
goes  too  far,  and  the  Lord  Ordinary,  though  admitting  that  the 
interdict  was  proper,  falls  short.  I  cannot  acquiesce  in  the  last 
finding  of  his  interlocutor.  I  think,  from  the  circumstance  of 
the  bricks  being  made  so  near  the  end  of  the  lease,  as  stated 
from  the  bar,  that  they  were  made  mala  fide  for  the  purpose  of 
sale.  That  is  to  be  inferred  I  think ;  but  1  am  not  prepared 
to  say  that  the  landlord  is  entitled  to  the  bricks  on  which  the 
duty  has  been  paid,  and  to  damages  besides. 

Lord  Mackenzie, — I  concur  in  that  view.  I  ha4  doubt  of 
the  interlocutor  in  another  view.  Suppose  it  were  true  that  he 
had  a  right  to  make  bricks  under  his  lease  of  a  pottery,  would 
he  be  justified  in  carrying  them  away,  where  he  allows  ne  made 
them  for  sale,  which  was  not  admitted  to  be  a  condirion  of  the 
lease  ?  But  I  do  not  go  on  that  view.  There  is  enough  with- 
out it.  It  may  be  very  necessary  to  have  a  stock  of  bricks  on 
hand  to  meet  accidents,  but  I  am  afrai^  that  was  not  the  inten- 
tion here,  so  near  the  end  of  the  lease.  The  fact  of  the  time 
being  so  near  when  he  had  to  quit,  and  the  bricks  being  on 
hand  so  near  that  period,  goes  to  the  evidence  of  the  bricks 
having  been  intended  for  sale.  At  least  I  think  so.  Besides, 
supposing  the  case  had  been,  that  he  had  admitted  on  oadi  that 
the  bricks  were  originally  made  for  sale,  bat  stated  that  they 
were  kept  for  the  exigencies  of  the  pottery,  I  doubt  if  that  would 
affect  the  question.  At  the  same  rime,  I  am  dear,  along  with 
Lord  Gillies,  that  the  landlord  is  not  entitled  to  confisct^  the 
tenant's  property. 

Lord  Gillie; — In  stating  that  I  considered  that  tlie  bricks 
had  been  made  in  mala  fide ;  what  I  meant  was,  that  they 
were  made  with  a  view  to  sale. 

Dean  of  Faculty, — The  landlord  cannot  be  found  entitled  to 
the  marketable  value  of  day.  He  can  only  have  a  claim  for 
the  intrinsic  value  of  such  day  as  was  used,  deducting  duty 
and  labour. 

LK>rd  Gillies, — I  do  not  know  that.  I  suppose  the  day  was 
in  fi&ct  not  worth  any  thing ;  but  would  the  landlord  not  be  en- 
titled to  some  damages  nevertheless  ?  He  surely  must,  if  the 
tenant  had  no  right  to  do  as  he  did.  The  damages  ought^  how- 
ever, to  be  small. 

Lord  President, — £10  is  quite  enough. 

The  Court 

"  alter  the  interlocutor  reclaimed  against,  and  find  that  the  re- 
claimer was  entiUed  to  the  value  of  the  day  from  which  the 
bricks- were  manufactured;  modify  the, same  to  £10  Sterling^ 
and  decern :  Find  no  expenses  due  to  either  party." 

Lord  Ordinary,  Corehouse. — Act,  Dean  of  Facultv  (Hope), 

Forsyth;  W.  Allan,  W.S.,  Agent Alt.  Keay,  Whigham;  J. 

and  A.  Smith,  W.S.,  Ayent8.^D,,  Clerk [O.D.F.J 


1837.] 
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First  Division. — (G.D.F.) 

No.  163. — CHARiiES  Grant,  Advocator^  v.  George 

Smith,  Respondent. 

Slander,  Verbal — Malice — Proof —  Circumstances  in  which  the 
Courts  altering  the  interlocutor$  of  the  Lord  Ordinary  and 
of  the  Sheriff,  from  whom  the  cause  was  advocated,  found 
that  a  party f  who  had  brought  an  action  of  damages  in  a 
Sheriff  Court  fr>r  verbal  slander,  libelling  malice ,  had  not  com- 
petently proved  the   libel  as  laid:  therefore,   advocated  the 

cause,  and  assoilzied  the  defender Stated  obiter,  that  the 

evidencB  of  a  party,  sent  as  a  peace-maker  to  an  individual  in 
regard  to  a  dispute,  is  inadmissible,  in  proof  of  what  the  indi- 
vidual said  in  reference  to  the  matter. 

Grant  and  Smith  having  agreed  to  act  under  a  re- 
ference, abusive  words  passed  between  them  in  the 
course  oftbe  procedure,  in  consequence  of  which  Smith, 
in  July  1834,  brought  an  action  of  damages,  before  the 
Sheriff  of  Banff,  against  Grant  for  verbal  slander,  on  the 
narrative,  ''  that  the  said  Charles  Grant,  actuated  by  a 
determination  to  injure,  calumniate  and  defame  the  pur* 
sner,  upon  the  said  30th  day  of  June  last,  or  on  one  or 
other  of  the  days  of  said  month  of  June  last,  or  of  the 
month  of  July  following,  and  while  the  pursuer  was 
discharging  the  sacred  duties  reposed  in  him,  as  afore- 
said, did  falsely,  wickedly,  maliciously  and  calumniously 
say  and  assert,  that  the  pursuer  was  not  a  competent 
judge,  and  also  that  he  was  a  partial  judge ;  and  did 
farther  falsely,  wickedly,  maliciously  and  calumniously, 
say  and  assert  that  the  pursuer  had  acted  a  partial 
judge  on  other  occasions,  and  that  he  could  prove  that 
the  pursuer  had  been  guilty  on  these  occasions  of  act- 
ing a  partial  judge,  and  has  propagated  these  false, 
malicious,  and  calumnious  statements  widely  through 
the  country,  to  the  pursuer's  great  hurt  and  prejudice ; 
from  all  which  it  is  evident  the  said  Charles  Grant  has 
said,  asserted,  and  propagated  the  said  false,  malicious, 
and  calumnious  statements,  with  the  evident  intention 
of  traducing  and  vilifying  the  pursuer's  character  as  an 
honest  man,  and  holding  him  up  to  the  public  as  partial 
and  corrupt  in  judging  of  matters  referred  to  him : 
That  the  pursuer  is  a  man  who  has  been  extensively 
engaged  in  distillation  for  a  period  of  more  than  nine 
years;  has  been  voluntarily  called  upon  to  judge  and 
decide  in  almost  all  matters  of  dispute  in  the  country 
in  which  he  resides  for  the  last  twenty  years :  That 
the  said  false,  calumnious,  wicked,  and  malicious  state- 
ments, uttered  and  propagated  as  above  set  forth,  are 
highly  prejudicial  to  the  pursuer's  character,  not  only 
as  a  private  individual  and  a  respectable  member  of 
society,  but  tends  utterly  to  destroy  that  confidence 
which  the  public  have  placed  in  him,  and  to  cause  him 
to  be  held  up  to  ridicule  and  contempt :  That,  by  the 
conduct  of  the  said  Charles  Grant,  as  above  set  forth, 
the  pursuer^s  feelings  have  been  hurt,  and  his  character 
and  respectability  wantonly  and  deeply  injured;  from 
all  which  the  said  Charles  Grant  has  rendered  himself 
liable  in  heavy  damages ;"  and,  therefore,  concluding 
for  £100  in  name  of  damages. 

The  Sheriff  allowed  a  proof,  and,  after  some  proce- 
dure, he  found  that  Grant  had  represented  Smith  to 
be  "  a  partial  fellow,"  which  '*  imputation  was  aggra- 
vated by  being  applied  to  a  person  who  was  in  the 
practice  of  acting  as  an  arbiter  or  referee ;''  therefore, 


found  Grant  liable  in  £5,  of  damages  and  expenses, 
which  were  taxed  at  £17*  3.  11. 

Grant  advocated^  pleadtTifff  that  there  was  no  proof 
of  malice,  or  of  the  statement  as  libelled. 

Smith  pleaded — Malice  was  both  relevantly  averred, 
and  completely  established  by  the  proof,  the  nature  and 
character  of  the  statements,  and  the  circumstances  un- 
der which  they  were  made. 

The  Lord  Ordinary  repelled  the  reasons  of  advoca- 
tion.    The  advocator  reclaimed.     At  advising. 

Dean  of  Faculty  for  reclaimer. — There  is  no  proof 
of  the  expressions  libelled,  nor  of  the  statement  in  the 
libel,  except  taken  along  with  the  evidence  of  M^Pher- 
son,  who  is  inadmissible.  He  was  sent  by  Smith  as  a 
peace-maker,  and  his  evidence  of  what  the  defender 
said,  when  he  went  to  him  in  that  character,  is  not  rele- 
vant. All,  however,  that  he  says  is,  that  Grant  admit- 
ted having  called  him  <<  a  partial  fellow." 

Lord  President Evidence  such  as  that  cannot  be  received. 

Lord  Gillies, — I  confess  I  differ  endrely  with  the  Sheriff  and 
the  I<ord  Ordinary.  There  is  a  class  of  cases  where  we  are  en- 
titled to  look  at  the  whole  circumstances,  and  conduct,  and  sort 
of  people,  where  slander  is  averred ;  and  that  is  just  such  a 
case  as  is  before  us.  Here  I  hold  we  are  entitled  to  look  at 
the  situation  in  life  of  these  parties.  They  are  two  people  in 
the  lower  ranks  of  life,  who  have  been  engaged  in  a  reference 
about  some  country  matters.  A  difference  of  opinion  takes 
place  between  them,  and  an  altercadon  ensues ;  and  as  they 
are  not  likely  to  convince  one  another,  the  affair  ends  in  one 
calling  the  other  a  partial  fellow,  or  a  partial  judge.  I  believe 
it  is  a  common  enough  thing  among  country  people,  engaged 
as  referees,  to  go  prejudiced  and  determined  to  support  the  man 
through  and  through,  who  has  taken  him  to  be  a  referee.  Such 
people  cannot  possibly  be  expected  to  agree ;  and  it  is  very  n»» 
tural,  when  they  do  disagree,  that  the  one  attributes  to  the 
other  the  very  motives  which  bias  himself.  In  that  way,  I 
can  easily  account  for  such  expressions.  Now,  I  would  ask  if 
the  words  Ubelled  import  malice  ?  The  libel  avers  malice,  and 
1  do  not  know  all  what ;  and  that  Smith  has  suffered  in  his 
character.  Now,  is  there  any  proof  of  the  libel,  as  laid  in  this 
pitiful  case  ?  Not  one  word.  Can  we  infer  malice  ?  I  should 
think  not.  Certainly,  if  it  had  been  proved  that  Grant  had 
gone  about  propagating  a  story  like  this,  it  might  have  been 
different.  I  have  no  hesitation,  therefore,  in  altering  the  Lord 
Ordinary's  interlocutor. 

Lord  Mackenzie. — I  entirely  concur,  and  on  the  same  grounds. 
It  would  be  absurd  to  say  that,  in  this  %'ery  trifling  case,  we 
are  to  adhere  to  the  damages  given  by  the  Sheriff,  and  to  al- 
low expenses,  which,  in  the  Inferior  Court,  amounted  to  £17. 
Observe  the  summons.  It  is  laid  in  a  very  serious  way:  "  ac- 
tuated by  a  determination  to  injure,"  &c. ;  '*  did  falsely,  wick- 
edly, msliciously,  and  calumniously  say,"  &c. ;  and  did  farther, 
falsely,  "  wickedly,  maliciously,  and  calumniously,  say  and  as- 
sert, that  the  party  had  frequently  been  a  partial  judge,  and 
that  he  would  prove  it ;"  *'  and  has  propagated  these  false, 
malicious,  and  calumnious  statements,  widely  through  the  coun- 
try, and  has  thereby  traduced  and  vilified  his  character  as  an 
honest  man."  Now,  I  must  say  this  is  a  very  serious  charge ; 
and  being  such,  we  ought  to  have  proof  of  it.  But  I  see  no 
proof  whatever  of  any  one  of  these  statements ;  and  it  turns  out, 
after  all,  that  a  "  partial  fellow,"  or  worda  to  that  effect,  is  the 
term  which  was  used.  The  dispute  originated  about  "swearing," 
not  about  measuring  a  peat.  A  dispute,  however,  took  place, 
and  the  defender  got  into  a  passion  as  well  as  Smith,  and  hot  words 
passed  between  them, — ^the  defender  calUng  his  neighbour  a  par- 
tial fellow,  or  a  partial  judge.  To  be  sure  be  would  say  so.  What 
could  he  expect  from  an  angry  man,  who  was  giving,  I  suppose, 
just  as  good  as  he  got.  And  what  proof  have  we  ?  None  what- 
ever of  the  statement  in  the  libel :  so  I  cannot  agree  with  the 
Lord  Ordinary.  To  be  sure,  I  don't  defend  Grant  for  using  these 
expressions.     He  ought  to  have  admitted  his  regret  for  so  doing; 
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but  then  are  we  to  visit  him  vith  damages,  when  tliere  is  no 
proof  of  the  statement,  far  less  df  malice.  Besides  the  failure  to 
prove  the  first  part  of  bis  statement,  Smith  has  not  ventured 
to  prove  that  his  character  suffered.  But  what  use  bad  he  of 
any  such  vindication  in  a  miserable  i^fhir  like  this  ?  I  must  say 
I  am  not  for  countenancing  such  actions. 

Zard  President* — 1  concur  completely  in  what  has  been  said* 
I  cannot  say  we  ought  to  encourage  such  actions. 

The  Court  accordingly  advocated  the  cause,  assoil- 
zied Grant,  but  found  no  expenses  due. 

Lord  Ordinary,  PuUerton Act,  Dean  of  Faculty  (Hope)^ 

A.  McNeill ;  J.  and  F.  Souter,  W.S.,  Agents Ak.  P.  Robert- 
son, E.  Gordon;  Roy  and  Wood,  W.&.,  Agents — Sheriff  of 
Banffshire^  James  Urquhart. — Sh.  Sub,,  John  Pringle. — D., 
Clerk.^  [G.D.F.] 


\5ih  Febrmfy  1837. 

Second  Division (J.D.M.) 

No.  164. — Mk8  Knight's  Trustees,  Pursuers. 

Mrs  Isobel  Bethune  Morison  and^ 

Others,  -  -  • 

Knight's  Trustees,  and  Mrs  Jane  ^  Claimants, 

Maxwell  Moncrieff  or  Stewart 

and  Others, 

Trust-Deed — Intention — Burdens— Titles — A  trust'deed  con- 
veying lands  to  trustees  for  the  purpose  of  paying  over  th^free 
rents  to  certain  annuitantSf  sulyect  to  the  payment  of  **  all 
necessary  charges  connected  with,  or  burdens  on  the  said  lands, 
either  by  law  or  in  terms  of  the  current  leases,"  the  lands  to 
be,  after  the  death  of  the  annuitants,  conveyed  to  a  party 
named — Held  that  the  expense  of  mahing  up  titles  and  of  eit- 
tries  with  superiors,  fell  to  be  deducted  from  the  rents. 

In  the  year  1826,  Mrs  Knight  of  Halkerton,  exe- 
cuted a  trust-deed,  whereby  she  conveyed  her  three 
estates  of  Halkerton,  Balmyle,  and  Scotstown,  special* 
ly  to  the  pursuers,  as  trustees,  lor  the  particular  pur- 
l^ses  therein  mentioned. 

The  purposes  of  that  trust  were  declared  to  be,  Isi, 
To  pay  annually  the  free  rents  of  the  said  three  estates 
(after  deducting  all  necessary  charges  or  burdens,  and 
an  annvity  of  £180  payable  out  of  the  lands  of  Bal- 
myle and  Scotstown),  among  the  claimants,  Mrs  Mori- 
son  of  Naughton,  Mrs  Blair  of  Adamston,  Miss  Janet 
and  Miss  Lillias  Maxwell,  equally,  and  the  survivors 
or  survivor  of  them.  2dy  After  the  death  of  the  last 
of  them,  to  convey  the  estSLte  of  Halkerton  to  the 
claimant,  Mrs  Stewart  of  Stenton,  in  liferent,  and 
certain  other  persons  in  fee.  3dy  After  the  death  of 
the  last  of  the  annuitants,  to  sell  the  estates  of  Bal- 
myle and  Scotstown.  4th,  After  deduction  of  all  pro- 
per and  necessary  expenses  attending  the  sale  and 
conveyance  of  the  lands  of  Balmyle  and  Scotstown,  to 
pay  out  of  the  price  certain  specific  legacies,  amount- 
ing to  £1500,  and  to  divide  the  residue  into  twelve 
equal  parts,  to  be  paid  over  to  the  persons  therein 
named.  The  dispositive  clause  of  the  deed  contained 
no  conveyance  of  the  bygone  rents,  or  other  moveable 
property  of  any  description ;  but  towards  the  end  of 
the  deed  thero  was  the  usual  clause,  aasigning  to  the 
trustees,  in  common  form,  not  only  the  titles,  but  also 
the  rents,  maills,  and  duties  of  the  lands,  due  and  pay- 
able at  the  time  of  the  truster's  death,  and  thereafter 
during  the  continuance  of  the  trust,  with  power  to 
them,  or  their  factor,  to  uplift  and  dWe\ifiTge  the  said 


rents,  maills,  and  duties.  There  was  no  clause  in  the 
deed  stating  by  whom,  or  from  what  source  the  ex- 
pense of  making  up  the  titles,  and  the  other  expenses 
of  the  trust,  were  to  be  paid. 

Mrs  Knight  died  on  11th  November  1834,  and  was 
survived  by  Mrs  Morison  and  Misses  Janet  and  Lillias 
Maxwell.  The  pursuers  accepted  of  the  trust,  and 
were  infeft  in  the  lands. 

By  the  terms  of  the  leases,  and  by  the  practice  of 
that  part  of  the  country,  the  rents  were  not  payable 
till  Candlemas  and  Lammas,  after  the  crops  were  re^- 
ed.  The  purauen  drew  the  rents  of  crop  1834^  and 
paid  the  annuity  of  £180  for  the  year  1835,  and  va- 
rious other  expenses  and  deductions  connected  with 
the  estates,  leaving  in  the  hands  of  the  factor,  at  Mar- 
tinmas 1835,  a  I>aknce  of  £779>  6.  11^. 

The  pursuers  brought  the  present  process  of  multi- 
plepoinding,  in  which  they  stated  this  as  tlie  fund  in 
media^  under  deduction  of,  Jirst^  the  expenses  of  the 
action ;  and,  secondy  the  expense  of  giving  up  the  rents 
to  the  Commissary  Court,  and  of  management  of  the 
trust.  Out  of  the  fund  the  trustees  claimed  the  ex- 
pense of  making  up  titles  and  inventories,  and  of  com^ 
positions  and  entries  with  the  different  superiors  of 
the  lands,  and  the  expenses  relative  to  different  pro- 
cesses of  locality. 

And  they  pleaded^  inter  aHa^ — That  the  expenses 
necessary  to  the  proper  execution  of  the  trust  must 
be  defrayed  out  of  the  trust-estate,  and  the  appropriate 
funds  to  be  applied  to  that  purposebjfts  well  aa  the  only 
existing  funds  that  could  be  so  applied,  were  the  rents 
in  question :  That  if  any  balance  should  remain,  after 
paying  these  expenses,  that  balance  formed  residue, 
and  fdl  to  be  distributed  with  the  rest  of  the  residue. 

Mrs  Morison  and  the  other  liferenters  claimed  to  be 
preferred,  in  three  equal  portions,  to  the  whole  free 
rents  for  crop  1834,  together  with  the  arrears  when 
recovered ;  and  also  that  they,  or  the  survivor,  should 
be  preferred,  in  terms  of  the  trust-deed,  to  ihe  whole 
subsequent  rents,  under  deduction  of  the  ordinary  an- 
nual burdens  or  deductions  by  law,  and  of  the  burdens 
arising  in  virtue  of  the  current  leases,  and  of  Mrs  Max- 
well's annuity :  And  they  pleaded — That  *their  claim 
was  fully  borne  out  by  a  fair  construction  of  the  trust- 
deed  :  That  the  ^bole  rents  of  the  three  estates  out- 
standing at  the  truster's  death,  were,  by  the  trust-deed, 
specifically  appropriated  to  them,  and  the  survivor; 
and  the  only  deductions  from  these  rents  meant  to  be 
sanctioned  by  the  trust-deed,  were  the  ordinary  annual 
burdens  affecting  them  by  law,  or  under  current  leases, 
and  the  annuity ;  particularly,  that  there  was  no  ground 
for  deducting  the  expense  of  making  up  titles  and  in- 
ventories connected  with  the  other  personal  estate  of 
the  testatrix,  or  the  expense  of  infeftments,  composi- 
tions, entries  with  the  superior,  or  of  any  process  of 
locality :  That  all  expenses  other  than  those  directed 
to  be  deducted  from  the  rents,  ought  to  be  Udd  on  the 
fee  of  the  lands. 

"  12/A  November  1836 The  Lord  Ordinary  having  con- 
sidered the  closed  record,  and  heard  parties'  procurators  there- 
on, and  made  avizandum.  Finds  that  the  fiind  in  medio,  con- 
sisting of  rents  of  the  heritable  subjects  conveyed  to  the  trits- 
tees  tor  crop  and  year  1834,  which  were  due,  though  not  pay- 
able, at  the  death  of  the  teslstrix,  mu3t  be  applied  by  die  tru$- 
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teos,  in  the  first  place,  tothe  payment  of  *  all  nccetury  dvirget 
rounecCed  with,  or  burdens  on  the  said  lands,  either  b^  law,  or 
ill  teriiM  of  the  current  leases ;'  and  that,  quoad  tdtra^  if  any  re- 
sidue remains,  it  is  to  be  coiisid€>red  as  *  free  rents,'  to  be  di» 
vided  equally  among  the  three  claimants,  Mrs  Morison,  Miss 
Lilliag  Maxwell,  and  the  representatives  of  Miss  Janet  Max- 
well :  Finds,  that  the  expense  of  nidting  up  titles  to  the  pro* 
pefty,  sud  in  particular  of  entries  with  the  superior  or  superiors, 
in  so  far  as  such  entries  are  necessary  from  the  natuie  of  the 
titles,  must  be  considered  as  a  necessary  charge  connected  with 
the  said  lands,  or  a  burden  thereon  by  law,  and  as  such  must  be 
paid  out  of  the  said  fund  or  rentft,  before  it  can  be  held  that  the 
<«id  rents  are  free  rents,  to  be  distributed  among  the  claimants 
M  annuitants :  Therefore,  approves  of  the  conoaacsendenee  of 
the  fund  m  medio  given  in  by  the  trustees ;  but,  quoad  ukra, 
sustains  the  claim  of  Mrs  Morison  and  others,  and  appoints  the 
cause  to  be  enrolled,  in  order  that  this  interlocutor  may  be  ae- 
rurately  applied :  Finds  that  the  expenses  incurred  by  the  trus- 
tees in  this  multiplepoinding,  rendered  necessary  by  the  doubts 
raised  as  to  the  dlisposal  of  the  fund  in  medio,  must  be  a  burden 
on  that  fond  :  Allows  an  account  thereof'  to  be  giten  in,  and 
remits  the  same,  when  lodged,  to  the  auditor  to  be  taxed :  But 
finds  no  expenses  due  by  any  party  in  any  other  form. 

"  NoU This  multiplepoinding  comprehends  nothing  but 

the  rents  for  crop  and  year  1834,  due  at  the  death  of  the  testa- 
trix. The  Lord  Ordinary  cannot,  therefore,  decide  any  thing 
IS  to  any  other  rents  or  fund.  This  is  not  a  case  of  liferent 
and  lee.  The  full  fee  is  in  the  trustees,  under  the  obligation 
to  divide  .the  free  rents,  after  deductions  according  to  the  spe* 
rial  terms  expressed.  They  are  not  appointed  to  givie  the  fee 
to  any  one ;  but,  after  the  lapse  of  the  legatees  of  those  rents, 
to  sell  the  lands,  and  divide  the  price ;  and  as  the  clause  ap- 
pointing the  disposal  of  such  price  specifies  no  deducrions  there* 
fiom  but  the  necessary  expenses  of  the  sales,  and  the  special 
legacies  provided,  thp  trust-deed  evidently  supposes  that  all  the 
other  expenses  of  the  trust,  and  all  charges  connected  with  the 
lands  previously  emerging,  shall  have  been  previously  satisfied. 
The  Lord  Ordinary,  therefore,  conceives,  that  this  is  a  special 
rase  on  the  meaning  and  effect  of  the  trust-purposes,  to  which 
the  rules  by  which  the  interests  of  liferenters  and  fiars  in  gene- 
nil  are  deternfined,  have  no  application.  The  rents  which  be- 
came due  while  the  testatrix  was  alive,  on  the  term  day  of 
Martinmas  1834,  seem  to  be  clearly  carried  to  the  trustees  by 
the  clause  of  assignment  of  rents.  But,  as  no  rents  whatever 
are  appointed  to  be  reserved  for  those  to  whom  the  price  of  the 
lands  is  to  be  paid  over — and,  at  all  events,  they  can  have  no 
claim  to  any  rents  emerging  before  the  failure  of  the  annuitants, — 
the  Lord  Ordinary  sees  no  room  for  doubt,  that,  in  so  far  as  the 
rents  in  question  are  free,  in  the  sense  of  the  trust,  they  belong 
to  the  chnaunts,  Mrs  Morison  and  others.  But  then  it  a|>' 
pears  to  biro,  that  they  cannot  be  free  in  that  sense  as  long  as 
there  are  any  charges  connected  with  the  trust-management,  or 
the  lands  or  titles  thereto  unsatisfied.  The  trustees  hold  no 
other  f^md,  and  have  no  power  to  raise  money  on  the  fee  to 
answer  such  charges.  The  composition  to  the  superiors  is  a 
special  matter,  and  seems  to  be  the  chief  point  of  oontroversy. 
But  if  the  title  was  so  left  by  the  testatrix,  that  the  lands  are  in 
non-entry,  and  a  com|Mieition  is  due,  it  seems  to  be  an  inevi- 
table coasequeniie,  thai  this  is  a  necessary  burden  on  the  lands, 
and,  at  all  events,  a  necessary  charge  connected  therewith,  to 
he  deducted  from  the  first  rents  coming  iiito  their  hands.  It 
any  be  true  that  the  trustees  are,  in  effect,  maintaining  what  is 
for  the  benefit  of  those  to  be  interested  in  the  price  at  last : 
Bat  this  onl^  aristts  firom  tbe  necessity  they  are  under  of  pro- 
viding for  the  charges  afifecting  the  lands,  and  dbposii^  of  the 
porticuUr  fund  in  dispute.  The  Lord  Ordinary  has  not  over- 
looked the  expense  of  the  new  church  likely  to  arise.  His 
opinion  is,  that  it  will  fall  under  the  principle  of  his  judgment. 
Bnt  as  it  is  not  jret  a^charge  on  the  lands,  he  has  not  thought 
it  necessary  particularly  to  advert  to  it.** 

Mrs  Morison  and  the  other  annuitants  reclaimed.  On 
advising. 

Lord  JuMike'ClerK^OtL  tha  fvenaral  question,  1  hare  not 


the  least  doubt  of  the  soundness  of  this  interlocutor.  This  is 
a  question  of  will,  and  not  a  case  of  liferenter  and  fiar.  Look- 
ing at  the  deed,  I  think  it  free  from  all  ambiguity,  under  the 
words,  "deducting  all  necessary  charges  connected  with,  or 
burdens  on  the  said  lands,  either  by  law,  or  in  terms  of  the  cur-, 
rent  leases."  I  conceive  that  it  was  only  what  were  free  rents, 
after  these  deductions,  which  were  to  be  paid  to  the  annuitants. 
There  can  be  no  question  about  what  are  those  legal  hurdeiw. 
The  expense  of  new  farm-steadings  must  have  been  paid,  if  ne- 
cessary, under  the  leases,  before  it  could  be  ascertained  what  are 
the  free  rents.  The  law  has  im|H>sed  the  necessary  burden  of 
making  up  titles ;  for  how  can  the  rents  be  drawn  without  such 
legal  title.  We  cannot  apply  the  general  rules  to  this  case,  as 
it  is  a  question  on  the  terms  of  the  deed,  which  I  think  quite 
clear  and  explicit ;  and  the  Lord  Ordinary's  interpretation  of  it 
is  most  sound. 

Their  Lordships  concurred,  and  the  Lord  Ordinary's 

interlocutor  was  adhered  to>  with  expenses  since  its. 

date. 

Lord  Ordinary,  Moncreiff~4c/.  Dean  of  Faculty  (Hope), 
Monro;  Baxter  and  M*Dougall,  W.S.,  Agent* — AH,  D. 
M'Neill,  G.  Spiers;  James  Wright,  W.S.,  Agent — [J.D.M.] 


16M  February  1^37. 

» 

First  Division. — (O.D.F.) 
No.  165. — J.  O.  L.  McRE  and  Mandatory,  Pursuers^ 
r.  J.  O.  L.  Mure,  JunioTy  SfCy  and  Curator  Ad 
Litem,  Defenders. 

Tailzie— Heir  of  Tailrie— Fetters— Personal  Exception— i4 
party  entailed  two  separate  estates  on  his  son,  the  institute, 
and  the  heirs-nuiU  andfimaleofthe  son  respectively,  excluding 
heirs'portioners ;  whom  failing,  the  entailer  then  separated  the 
properties,  entailing  one  of  them  on  his  daughter.  A,,  and  her 
heirs,  and  the  other  on  B,,  and  her  heirs  ;  *'  whom  all  failing, 
to  my  nearest  heirs  and  assignees  whomsoever" — no  mention 
being  made  of  the  exclusion  of  heirS'portioners,  on  the  succeS" 
sion  of  the  daughters  to  their  respective  estates  ;  and  the  fet- 
ters were  directed  generaUy  against  the  heirs  of  tailzie ;  and 
the  estates  having  separated,  and  deifohed  on  A,  and  B.,  as 
provided  for,  a  grandson  of  A,,  on  her  deaths  brought  an  action 
to  have  it  declared  that  he  was  entitled  to  hold  in  fee-simple  the 
estate  destined  to  her,  in  respect  that  the  conditions  and  fetters 
were  so  conceived,  that  they  cf^uld  only  he  held  to  apply  to  the 
heirs  of  tailzie  succeeding  to  the  united  estate,  and  not  to  the 
heirs  succeeding  when  the  estate  came  to  separate,  as  in  that 
event  there  was  no  exclusion  of  heirs-portioners — Circum- 
stances in  which  held,  that  though  a  question  should  arise  when 
heirs-female  came  to  succeed  in  the  share  of  il.,  the  pursuer, 
being  an  heir  of  entail,  was  comprehended  within  the  fet^ 
ters,  and  so.  barred  from  insisting  in  the  declarator. 

The  late  Robert  Mure  was  x>ossessed  of  the  estates 
of  Livingston,  Finnines»  and  Glenquicken,  situated 
in  the  stewartry  of  Kirkcudbright.  He  had  one  son, 
Adam,  and  two  daughters,  Jean  and  Margaret.  Upon 
the  son  and  the  heirs-male  and  female  of  his  body  sue- 
cessirely,  he  entailed  both  properties  as  one  estate,  ex- 
cluding heirs-portioners :  but  failing  the  son  and  his 
descendants,  he  separated  the  properties,  giving  Liv- 
ingston to  Jean,  his  eldest  daughter,  and  the  heirs  of 
her  body  generaUy,  without  any  exclusion  of  heirs-por- 
tioners,  and  Glenquicken,  &c,  in  like  manner,  to  the 
younger  daughter,  Margaret,  and  the  heira  of  her  body, 
also  without  any  exdasion  of  heirs-portioners.  On  the 
death  of  the  entailer,  which  took  place  about  two  years 
after  the  execution  of  the  deed,  Adam,  the  institute, 
was  base  infeflt,  and  possessed  till  1802,  when  he  died 
without  issue.     The  succession  then  separated:   the 


288 


repohts  of  cases  decided 


[Fehniary 


estate  of  Livingston,  about .  which  the  present  action 
was  brought,  devolving  on  Jean,  who  died  in  1810. 
Her  eldest  son  having  predeceased  her,  the  pursuer, 
her  grandson,  accordingly  took  up  the  estate,  and  com- 
pleted his  titles  under  the  entail  as  nearest  heir  of  tail- 
lie  and  provision.  The  entail  cootained  the  following 
clause : 

"  I,  hy  these  presents,  give,  grant  and  dispone,  to  and  in 
&vour8  of  Adam  Mure,  my  only  son,  and  the  heirs-male  law- 
fully to  be  procreate  of  his  body  respectively  and  successively ; 
whom  fadling,  to  my  other  heirs  of  tailzie  and  provision  after- 
mentioned,  alM'ays  with  and  under  the  express  reservations, 
conditions,  provisions,  faculty,  clauses  irritant  and  resolutive 
after  mentioned,  allenarly,  and  no  otherways,  as  mentioned  in 
the  procuratory  of  resignation  after  insert,  heritably  and  irre- 
deemably," &c. 

The  obligation  to  infeft  was  conceived  in  these 
terms: 

"  And  in  all  which  I  bind  and  oblige  me,  my  heirs  and  suc- 
cessors, to  infeft  and  seise  the  said  Adam  Mure,  my  only  son, 
and  the  heirs-male  lawfully  to  be  procreate  of  his  body  respec- 
tively and  successively ;  whom  failing,  my  other  heirs  of  tailzie 
and  provision  after  mentioned,  upon  their  own  proper  charges," 
&c. 

The  procuratory  of  resignation  was  as  follows : 

*'  In  favour  and  for  new  infeftment  thereof  to  be  granted  to 
the  said  Adam  Mure,  and  the  heirs-male  lawfully  to  be  pro- 
create of  his  body,  respectively  and  successively ;  whom  faiUng, 
to  the  heirs-femiJe  to  be  lawfully  procreate  of  the  body  of  the 
said  Adam  Mure,  and  the  heirs-male  to  be  lawfully  procreate  of 
their  bodies,  respectively  and  successively,  the  eldest  heir-fe- 
nude  always  succeeding,  without  division,  through  the  whole 
course  of  succession,  and  excluding  all  beirs-portioners ;  whom 
foiling,  as  to  the  lands  and  barony  of  Livingston,  and  lands  of 
Finnines  above  disponed  and  described,  to  and  in  favours  of 
Jean  Mure,  my  daughter,  now  spouse  of  Samuel  Lockhart  at 
Barmagachan,  and  the  heirs  lawfully  procreate,  or  to  be  pro- 
create of  her  body,  in  this  or  any  other 'marriage ;  whom  aU 
foiling,  to  my  nearest  heirs  and  assignees  whatsomever :  And, 
as  to  the  fbresaid  nine-merk  land  of  Kirkmabreck,  and  other 
lands  above  disponed  and  described  as  lying  in  the  parish  of 
Kirkmabreck,  failing  of  the  said  Adam  Mure  and  the  heirs-male 
and  female  descending  of  his  body,  in  manner  above  mentioned, 
to  and  in  favour  of  Bfargaret  Mure,  also  my  leoond  daughter, 
spouse  to  David  Thomson  of  Ingleston,  ay,  and  until  Adam 
Thomson^  her  second  son,  attain  to  the  age  of  twenty-one  years 
complete ;  and  then  to  the  said  Adam  Thomson,  and  the  heirs 
to  be  lawfully  procreate  of  his  body ;  whom  failing,  to  the  heirs 
procreate  or  to  be  procreate  of  the  said  Margaret  Mure  of  this 
or  any  other  marriage ;  whom  all  foiling,  to  my  own  nearest 
heirs  and  assignees  whatsomever." 

It  was  farther  provided 

"  and  declared,  and  shall  be  provided  and  declared,  by  and  insert 
in  the  charters  and  seisines  to  foUow  hereon,  that  the  said 
Adam  Mure,  and  the  whole  heirs  of  tailzie  descending  of  him, 
who  shall  succeed  in  virtue  of  this  settlement,  shall  be  bound 
to  use  and  bear  the  name  of  Mure,  as  their  proper  surname,  in 
all  time  after  their  succession  to  or  attaining  possession  of  the 
said  lands ;  and  that  the  heirs  descending  of  the  bodies  of  the 
said  Margaret  and  Jean  Mures,  who  shall  succeed  to  and  possess 
the  foresaid  respective  lands  provided  to  them  upon  the  failure 
of  the  said  Adam  Mure,  and  the  descendants  of  his  body,  and 
also  the  other  heirs  of  tailzie  who  shall  succeed  by  virtue 
hereof,  shall  use  and  bear  the  surname  of  Muir."  And  be- 
sides, "  providing  also,  as  it  is  hereby  specially  provided  and 
declared,  and  shall  be  provided  and  dedared,  and  insert  and 
contained  in  the  charters  and  sasines  to  follow  hereon,  that  the 
said  Adam,  and  the  whole  heirs  of  tailzie  above  mentioned,  in 
the  events  aforesaid,  shall  enjoy,  bruik  and  possess  the  saids 
lands  and  others  above  described,  by  virtue  of  the  present  tailzie 


and  settlement,  and  the  infeftments,  rights,  and  conveyances  to 
follow  hereupon,  and  by  no  other  right  or  title  whatsoever :" 
"  Furder,  declaring  that  the  said  Adam  Mure,  or  the  first  heir 
succeeding  after  my  decease  to  the  foresaid  lands  and  others 
above  disponed,  shall  be  obliged,  under  pain  of  incurring  the 
irritancie  after  mentioned,  to  record  this  entail  in  the  Register 
of  Tailzies,  and  also  in  the  books  of  Council  and  Session,  within 
eight  months  after  my  decease,  without  prejudice  to  any  re- 
moter heir  to  apply  to  have  it  recorded  and  registrate  sooner,  if 
they  think  fit." 

The  present  action  was  brought  by  the  pursuer  for 
the  purpose  of  having  it  declared  that  he  bad  right  to 
hold  the  separate  estate  of  Livingston  and  Finnines, 
destined  to  his  grandmother,  in  fee-simple,  in  respect 
(1.)  that  the  succession  of  Adam  Mure  and  his  heirs  to 
the  undivided  estate,  was,  by  the  tailzie,  descried  as 
their  succession  to  ^*  the  said  lands  and  others  above 
disponed  ;'*  and  the  succession  of  Jane  and  Margaret, 
and  their  heirs,  was  described  as  their  succession  to 
<*  the  foresaid  respective  lands  provided  to  them,'*  while, 
though  it  was  declared  that  Adam  Mure,  or  the  first 
heir  succeeding  after  the  entailer's  death,  to  '*  the  fore- 
said  lands  and  others  above  disponed,''  that  is,  to  the 
united  estate,  should  be  obliged  to  record  the  tailzie  in 
manner,  and  under  the  irritancy  therein  mentioned, 
there  was  no  direction  nor  declaration  to  that  effect 
applicable  to  the  pursuer,  or  others  called  to  the  suc- 
.  cession  of  ^^  the  foresaid  respective  lands  providied  to 
them."  (2.)  The  fetters  and  prohibitions,  &&,  only 
applied  to  the  united  estate,  and  the  heirs  succeeding 
thereto,  but  not  to  the  estate  when  separated.  (3.) 
The  said  Adam  Mure  and  the  other  heirs  of  tailzie 
were  debarred  from  granting  liferents  to  their  wives  or 
husbands,  exceeding  a  third  or  fifth,  or  provisions  to 
tlieir  younger  children  exceeding  three  years'  rent  out 
of  **  the  lands  and  others  foresaid,"  that  is,  the  united 
estate ;  but  there  was  no  such  restriction  imposed  upon 
the  pursuer  or  others  who  might  succeed  to  *'  the  fore- 
said respective  lands  provided  to  them."  (4.)  Upon 
the  succession  of  the  heirs-female  to  be  lawfully  pro- 
created of  the  body  of  the  said  Adam  Mure  to  '^  the 
lands  and  others  foresaid,"  that  is,  to  the  unit«4  eit9t%  U 
is  declared  that  the  eldest  shall  always  succeed  without 
division,  through  the  whole  course  of  succession,  and 
excluding  all  heirs-portioners,  but  there  is  no  such  de- 
claration applicable  to  the  succession  of  heirs-portioners 
called  under  the  substitution  to  the  said  Jean  Muir, 
and  to  the  heirs  lawfully  procreate  or  to  be  procreate 
of  her  body,  **  of  the  foresaid  respective  laads  provided 
to  them."  (5.)  That  the  tailzie,  as  executed  quoad  the 
separated  estate  of  Livingston  and  Finnines,  was  in- 
operative, in  terms  of  the  Act  1685,  c.  22,  and,  there- 
fore, the.  pursuer  was  not  afiected  by  the  prohibitions 
and  fetters,  but  entitled  to  hold  the  same  in  fee-simple. 
The  defenders,  who  were  the  only  son  and  daughter 
of  the  pursuer,  appeared  and  pleaded — (1.)  The  des- 
tination to  Jean  Mure,  and  the  heirs  of  her  body,  is  a 
valid  and  effectual  destination,  well  known  to  convey- 
ancers, and  as  frequently  introduced  in  entails  as  a 
more  special  enumeration  of  the  heirs.  (2.)  As  the 
fetters  are  directed  against  the  whole  heirs  of  tailzie, 
it  is  clear,  both  from  the  adenowledged  meaning  of  that 
term,  and  more  especially  from  its  meaning,  when  ex- 
plained by  the  context,  that  it  not  only  indicates  an  in- 
tention on  the  part  of  the  entailer  to  include,  but,  ac- 
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cording  to  sound  and  legal  construction,  does  include 
the  pursuer  under  all  the  conditions  of  the  entail,  (3.) 
The  entail  being  in  all  respects  valid  and  effectual, 
there  are  no  grounds  for  declaring  it  to  be  inoperative. 

"  I2th  November  1636. — The  Lord  Ordinary  having  consider- 
ed the  revised  cases  for  the  parties,  productions,  and  whole  pro* 
eess,  assoilzies  the  defenders  from  the  conclusions  of  the  lihel, 
and  decerns ;  finds  no  expenses  due. 

"  Abfe. — Anciently  it  was  the  law  of  Scotland,  as  it  was  of 
most  of  the  other  states  in  Europe  which  adopted  the  feudal 
system,  that  whefi  all  'the  heirs  expressly  called  to  the  succes- 
sion €i  lands  in  the  grant  or  charter  to  the  vassal  had  failed, 
the  lee  returned  to  the  superior,  or  failing  him  and  bis  heirs,  to 
the  Crown.  To  prevent  that  rule  from  taking  effect,  a  clause 
was  early  introduced  in  this  country,  as  matter  of  style,  by 
which  an  grants  were  made  to  terminate  by  a  limitation  to  the 
heirs  aftd  assignees  whatsoever,  either  of  the  grantee  or  of  some 
other  person  suggested  by  him.  After  strict  entailB  were  autho- 
rised by  Statute,  an  attempt  was  made  to  convert  this  clause  to 
a  different  purpose  from  that  for  which  it  was  intended,  the  re- 
moter heirs  whatsoever  of  the  entailer  maintaining,  that  it 
imposed  the  fetters  of  the  entail  on  the  nearer  heirs  whatsoever. 
But  the  attempt  was  successfully  resisted,  as  the  clause  wa9 
plainly  intended  not  to  be  a  nomination  of  heirs  of  entail  under 
the  restriedons  of  the  deed,  but  merely  to  let  in  heirs-general 
to  the  exelttsion  of  the  fisk.  Among  other  arguments  to  prove 
this,  it  was  observed,  that  if  the  clause  in  question  had  been 
intended  to  prolong  the  entail,  heirs«portioners  would  have  been 
ezduded,  for  it  is  inconsistent  with  the  nature  and  object  of  an 
^tail,  that  the  estate  should  be  exposed  to  unlimited  division, 
by  which  the  representation  of  the  family  by  an  individual  is 
destroyed.  But  the  present  case  is  of  a  totally  different  nature. 
The  dause  which  gives  rise  to  this  question  is  a  distinct  substi- 
tution, expresslv  jcoofined  to  the  heirs  of  the  body,  and  followed 
by  the  clause  of  style  to  heirs  whatsoever,  which  indicates,  that 
then,  and  not  till  then,  it  was  the  intention  of  the  entailer  that 
his  entail  should  come  to  an  end.  The.fetters,  therefore,  must  be 
effectual],  unless,  1st,  They  are  not  imposed  in  apt  and  legal 
terms ;  or,  2tUjf,  Unless  they  are  applied  to  persons  incapable 
of  being  so  fettered.  No  ol^ecdon  is  made  to  the  terms  in 
which  the  prohibitory,  irritant,  and  resolutive  clauses  are  ex- 
pressed. They  are  framed  in  the  usual  and  appropriate  style. 
But  there  are  two  classes  of  substitutes  called  in  this  clause ; 
heirs-male  of  the  body,  on  whom  the  fetters  may  be  imposed, 
and  heirs-por doners  of  the  body,  on  whom  they  cannot  be  im- 
posed ;  for,  as  has  just  been  observed,  it  is  inconsistent  with 
the  nntttte  of  a  strictly  entailed  fee,  that  it  should  be  vested  in 
heirs-pordooers.  The  conclusion  therefore  is,  that  as  loqg  as 
the  first  class  of  substitutes^  that  is,  heirs-male  of  the  body,  re- 
mains unexhausted,  the  tailzie  is  good,  and  as  soon  as  the  suc- 
cession opens  to  heirs-female  of  the  body,  heirs-portioners  not 
being  excluded,  the  estate  becomes  a  fee-simple.  The  inge- 
njoos  argument  of  the  pursuer  rests  upon  the  obvious  fallacy  of 
confoitnding  the  last  umitadon  or  clause  of  style,  to  which  a 
special  rule  applies,  with  a  preceding  substitution,  to  which 
effect  must  be  given  according  to  the  ordinary  principles  of 
entail  law.  In  the  clause  of  style,  heirs,  whether  male  or  fe- 
male, are  not  fettered,  because  it  was  not  intended  to  fetter 
either  the  one  or  the  other.  In  the  prior  subsdtudon,  heirs- 
female  are  not  fettered,  whatever  the  intention  may  have  been, 
becaase  in  the  character  of  heirs-portioners  they  cannot  be  fet- 
tered. The  precedents  on  which  the  pursuer  relies  do  not 
toocfa  the  auestion.  In  the  cases  of  Cassels  and  Lesslie,  th^ 
action  was  brought  to  enforce  the  entt^i  against  the  last  sub- 
stitute by  parties  called  merely  under  the  clause  of  style.  Thus 
also  in  the  case  of  Watt  s  by  the  failure  of  Robert  Watt,  and 
the  heirs-male  of  his  body,  the  substitution  to  his  heirs  and 
assignees  whatsoever,  that  is,  to  these  called  by  the  common 
chiuse  of  style,  opened ;  and  it  was  in  the  character  of  heirs 
■nder  that  clause  exclusively,  sihat  the  defenders  in  that  case 
attempted  to  enforce  the  tailzie  against  Henry.  In  the  present 
case,  the  defender,  Jamds  Ochterlony  Mure,  younger,  is  called 
by  an  express  substitution,  and  not  by  the  clause  inserted  to 
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exdude  the  fisk.  He  is  capable  of  being  fettered,  and  may  be 
succeeded  by  a  series  of  heirs-male  with  the  same  capabnityi 
It  is  thought  unnecessary  to  take  notice  of  the  pursuer's  argu-* 
ment,  that  the  entailer  did  not  mean  to  continue  the  fetters 
af^er  the  succession  divided.  The  words  are  tdo -express  td 
admit  of  that  construction,  and  more  particularly  the  Clause 
with  regard  to  bearing  the  name  of  the  entailer.  No  expenses 
have  been  found  due,  because  this  appears  to  be  the  first  case  in 
which  the  precise  question  at  issue  has  been  tried,  and  it  is  a 
family  suit  rendered  necessary  from  the  inaccurate  style  in 
which  the  settlement  has  been  framed." 

The  pursuer  reclaimed.     At  advising, 

Lord  President, — Any  entail  might  be  set  aside  if  the  ob- 
jections here  were  sustained  The  pursuer  is  heir-msle  of  the 
body,  and  as  such  is  fettered.  A  question  may  arise  on  the 
succession  of  heirs-portioners,  but  it  will  be  time  enough  to 
consider  that  when  it  takes  place. 

I^rd  Mackenzie I  agree  Mrith  the  Lord  Ordinary.  I  be- 
lieve there  is  an  inaccuracy  in  the  note,  however ;  viz.,  in  using 
the  expression,  "  the  heirs  of  the  body,"  instead  of  heirs-male 
of  the  body,  which  the  Lord  Ordinary  evidently  means. 

Lord  GilUes, — I  entirely  concur  with  the  I/ofd  Ordinary. 

The  Court  unanimously  adhered. 

Authorities  for  Pursuer Earl  of  March  w.    Sir   Thomas 

Kennedy,  February  27,  1760;  Mor.  15,412.  Ersk.  B.  IIL  t. 
8,  §  21,  32.  Leslie  t;.  Dick  of  Grange,  December  15,  1710; 
Mor.  15,358.  Henry  v.  Watt  and  Others,  June  13,  1832 ;  S. 
and  D.  Sprot*s  Trustees  v.  Mark  Sprot,  May  22,  1828 ;  S. 
and  D. 

Authorities  for  Defenders Sir  Thomas  Craig,  B.  II.  t.  17, 

§  21.  Stair,  B.  II.  t.  8,  §  43.  Leslie  v.  Dick,  15th  Decem- 
ber 1710;  Diet.  p.  15,358.  Ersk.  B.  IIL  t.  8,  §  32.  Ken- 
nedy r.  Earl  of  March,  February  27.  1760 ;  Diet.  p.  15,412. 
Henry  v.  Watt,  13th  June  1832.  Bontuie  v.  Graham,  12t]i( 
June  1835. 

Lord  Ordinarjf,  Corehouse.— ^c^.  Dean  of  Faculty  (Hope), 
Solicitor-General  (Rutherfurd),   G.  Dundas;  George  M'Calw 

lum,  W.  $.,  tAffent Alt.  Keay,  A.  Anderson ;  M.  N.  Mac* 

donald,  W.S.,  Agent S.,  Clerk [G.  D.  P.] 


l6ehF€hruatylS37i 
F»8T  Division — (G.D.F.) 
No.  \66i — William  Robebtson,  Suspender^  «.  The 
Magistbatbs  of  Abehdeen  and  Richabb  Col" 
LIN8,  Respondents, 

Aliment  —  Jurisdiction^  Civil  and  Criminal  —  Magistrates  of 
Burgh— .Stat.  9  Geo.  IV.  c.  39~Salmon  Fishing  Statute 
— Process — Held  that  a  party  who  has  been  incarcerated,  on 
failure  to  pay  a  fine  imposed  in  terms  of  the  9th  Geo.  IV, 
c.  39,  made  in  reuition  to  fishing  for  salmon  in  close  time,  must 
be  alimented  in  prison  by  the  informer  tU  whose  instatice  the 
contravener  was  put  in  jail,  and  not  by  the  magistrates  of  the 
burgh  where  the  jail  is. 

It  is  enacted  by  the  9th  6eo«  iV.  c.  39}  §  2, 

**  That  if,  hetween  the  14th  day  of  September  and  the  1st  day 
of  February  in  any  year,  any  person  shall  wilfully  take,  fish 
for,  or  attempt  to  take,  or  aid  or  assist  in  taking,  fishing  for, 
or  attempting  to  take  in  or  from  any  river,  stream,  lake,  water 
or  estuary,  or  on  any  part  of  the  sea-coast,  any  salmon,  grilse, 
eea-ti:out,  or  other  fish  of  the  salmon  kind,  such  person  shall 
forfeit  and  pay  any  sum  not  less  than  one  pound,  and  not  ex- 
ceeding ten  pounds,  for  and  in  respect  of  each  and  every  such 
offence,  over  and  above  forfeiting  each  and  every  such  fish  so 
taken,  and  each  and  every  hoot,  net,  or  engine  by  which  the 
same  may  have  been  taken. ' 

By  section  9  of  said  Statute  it  is  enacted, 

"  That  each  and  every  penalty  provided  by  this  Act  shall  go 
to  the  informer,  and  may  and  shall  be  recorenble  with  ex^ 
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pcnsesi  as  well  before  the  Sheriff  as  before  the  Justices  of  the 
Peace  of  any  county,  as  aforesaid,  wherein  the  same  may  be 
incurred,  or  wh^re  the  defender  shall  reside,  at  the  instance  of 
any  person  or  persons  who  shall  prosecute  for  the  same ;  and 
in  prosecutions  for  the  different  penalties  imposed  by  this  Act, 
or  any  other  Act  for  the  preservation  of  the  salmon  fisheries  in 
Scotland,  it  shall  be  lawful  for  the  Sheriff  or  Justices  before 
whom  any  complaint  for  the  recovery  thereof  may  be  brought, 
to  proceed  in  a  summary  way,  and  to  grant  warrant  for  bring- 
ing the  parties  complained  upon  immediately  before  them,  and 
on  proof  on  oath  by  one  or  more  credible  witnesses,  or  confes- 
sion of  the  offence,  or  other  legal  evidence,  forthwith  to  deter- 
mine and  give  judgment  in  such  complaint,  without  any  written 
pleadings  or  record  of  evidence,  and  to  grant  warrant  for  the 
recovery  of  all  penalties  and  expenses  decerned  for,  failing 
payment  withifi  fourteen  days  after  conviction,  by  poinding  and 
imprisonment  for  a  period  at  the  discretion  of  the  Sheriff  or 
Justices,  not  exceeding  six  months ;  it  being  hereby  provided, 
that  a  record  shall  be  preserved  of  the  charge,  and  of  the  judg- 
ment pronounced  :  And  any  person  or  persons  who  shall  think 
himself,  herself,  or  themselves  aggrieved  by  any  judgment  of 
any  Sheriff  or  Justices,  pronounced  in  any  case  arising  under 
this  Act,  or  by  assessment  made  under  this  Act  in  Scotland, 
may  appeal  to  the  Commissioners  of  Justiciary  at  their  next 
Circuit  Court,  or  where  there  are  no  Circuit  Courts,  to  the 
High  Court  of  Justiciary  at  Edinburgh,  in  the  manner,  and  by 
and  under  the  rules,  limitations,  conditidns  and  restrictions 
contained  in  the  Act  passed  in  the  20th  year  of  the  reign  of 
King  George  the  Second,  for  taking  away  and  abolishing  the 
heritable  jurisdictions  in  Scotland,  with  this  variation,  that 
such  person  or  persons  shall,  in  place  of  finding  caution,  in  terms 
prescribed  by  the  said  Act,  be  bound  to  find  caution  to  pay  the 
penalty  or  penalties  and  expenses  awarded  against  him,  her  or 
them,  by  the  sentence  or  sentences  appealed  from,  in  the  event 
of  the  appeal  or  appeals  being  dismissed,  together  with  any  ad- 
ditional expenses  that  shall  be  awarded  by  the  Circuit  Court, 
on  dismissing  the  said  appeal  or  appeals :  And  it  shall  not  be 
competent  to  appeal  from  or  bring  the  judgment  of  any  Justices 
or  Sheriff  acting  under  this  Act,  under  review  by  advocation, 
or  suspension,  or  by  reduction,  or  in  any  other  way  than  as 
herein  provided." 

Tlie  suspender  Robertson,  who  is  superintendent  of 
salmon-fishings  on  the  river  Doveran,  obtained  a  con- 
viction before  the'  Justices,  under  the  above  Statute, 
against  a  party  of  the  name  of  Collins  for  penalties  and 
expenses.     The  conviction  was  in  the  following  terms: 

"  At  Turriff,  in  the  county  of  Aberdeen,  17th  November 
•  1835,  which  day  his  Majesty's  Justices  of  the  Peace  for  said 
county,  fined  and  amerciated  Richard  Collins,  vender  of  hard- 
ware, residing  in  Huntly,  in  the  sum  of  £3  Sterling,  payable 
to  William  Robertson,  Esquire,  merchant  in  Banff,  superinten- 
dent of  the  salmon-fisbings  on  the  river  Doveran,  for  certain 
offences  committed  by  the  said  Richard  ColUns  in  contravention 
of  the  Act,  9  Geo.  IV.  cap.  39,  as  particularly  mentioned  in 
the  petition  and  complaint  raised  at  tlie  Instance  of , the  said 
WilHam  Robertson  against  the  said  Richard  Collins :  Also 
found,  and  hereby  find,  the  said  Richard  Collins  liable  to  the 
said  William  Robertson  in  the  sum  of  £1.  3s.  of  expenses,  and 
if  said  sums  are  not  paid  within  fourteen  days  from  this  date, 
decerned  and  ordained,  and  hereby  decern  and  ordain  execution 
to  pass  hereon  by  poinding,  in  terms  of  said  Act,  and  by  im- 
prisonment in  the  jail  of  Aberdeen  for  the  period  of  two  months, 
u.nles8  such  sums  be  sooner  paid." 

Collins  having  failed  to  pay  the  sums  decerned  for, 
was  incarcerated,  and  shortly  after  he  presented 
a  petition  for  aliment,  under  the  Act  of  Grace,  to 
the  respondents,  who  ultimately  awarded  an  aliment  at 
the  rate  of  8d.  per  diem^  to  be  paid  by  the  creditor- 
incarcerator  to  the  petitioner,  under  certification  in 
common  form. 

Against  this  judgment  of  the  Magistrates,  Robertson 


presented  a  bill  of  suspension,  to  which  the  Magis^ 
trates,  on  intimation  being  made  by  order  of  the  Lord 
Ordinary  on  the  bills,  sisted  themselves  as  parties,  and 
lodged  answers.  The  bill  was  passed  on  caution  by 
the  Lord  Ordinary,  to  try  the  question,  but  a  reclaim- 
ing note  was  presented  by  the  Magistrates  to  the  Court, 
and  the  case  came  to  be  advised  on  18th  June  last 
{svpray  Vol.  VIII.  p.  430),  when  the  Court  remitted 
to  the  Lord  Ordinary  to  hear  parties,  and  decide  the 
question  on  the  bill  and  answers.  The  Lord  Ordi- 
nary ordered  cases. 

The  wisp&ti&er  pleaded — That  persons  convicted  un- 
der the  9th  Geo.  IV.  c.  39»  and  suffering  imprisonmeDt 
by  virtue  of  a  sentence  of  the  Sheriff  or  Justices,  be- 
fore whom  such  offenders  have  been  so  convicted,  hav- 
ing failed  to  pay  the  fine  or  penalty  awarded  a^inst 
them,  must  be  held  as  incarcerated  for  a  criminal  cause, 
and  not  as  being  made  prisoners  for  a  civil  debt ;  that 
Uierefore  they  are  not  entitled  to  the.  benefit  of  the  Aet 
of  Grace,  and  that  the  burden  of  alimenting  them  aft^r 
conviction,  devolves,  as  in  the  case  of  other  criminals, 
on  the  Magistrates  of  the  burgh  in  the  jail  of  which 
they  are  incarcerated. 

The  respondents  pleaded — That  the  charge  against 
Collins  was  in  no  respect  of  a  criminal  nature,  nor  pos- 
sessing any  thing  of  the  character  of  a  criminal  offence; 
and  that  the  penalty  was  truly  of  the  nature  of  a  civH 
debt,  to  which  the  Act  of  Grace  applied. 

The  Lord  Ordinary,  on  3d  February  1837, 

"  Having  considered  the  bill  and  answers,  with  the  eases  for 
the  parties,  refuses  the  bill,  finds  the  complainer  liable  in  ex- 
penses, appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  auditor  to  tax,  and  to  report. 

*'  Note The  question  is,  whether  a  person  inrarcerated  for 

not  paying  a  fine  inf^osed  under  the  9th  Geo.  TV.  cap.  39.  is 
to  be  alimented  under  the  Act  of  Grace  by  the  private  incar- 
cerator,  or  as  a  criminal,  by  the  burgb  where  the  jail  is  ?  It  is 
needless  to  attempt  to  define  the  precise  character  or  boun- 
daries of  public  and  of  private  wrongs  by  any  general  or  abstract 
principle.  This  is  a  problem  which  has  defied  the  legislators, 
and  lawyers,  and  philosophers  of  all  ages.  In  reference  to  any 
actual  question,  the  matter  mast  be  looked  to  practically,  and 
with  reference  to  rules  or  cases,  which,  whether  theoretically 
right  or  not,  have  been  positively  decided.  Nor  is  there  much 
solid  foundation  for  the  practical  determination  of  any  case  to 
be  got  by  picking  out  detached  words  in  the  Statute,  which 
may  seem  to  indicate  that  the  wrong  was  meant  to  be  treated 
by  the  Legislature  as  of  a  criminal  character.  The  words, 
•  Offence,*  *  Fine,*  *  Prosecutor,*  *  Justiciary,*  *  Penalty,'  &c, 
unless  they  be  combined  into  sentences  forming  enactments,  are 
of  very  little  use,  and  are  to  be  found  in  many  Statutes,  which 
it  has  been  determined  only  introduce  and  describe  dvil  delicts, 
not  proper  crimes.  This  Statute  treats  fishing  for  salmon  in 
close  time  as  an  offence,  which  is  to  be  visited  hyfine,  the  fiiil- 
ure  to  pay  the  fine  may  lead  to  imprisonment,  and  there  may  be 
an  appeal,  as  in  civil  cases,  to  the  Court  of  Justiciary.  But 
the  delict  is  not  raised  by  express  words  to  the  rank  of  a  felony, 
misdemeatiour,  or  any  other  known  public  crime,  and  it  is  only 
from  these  expressions  that  its  being  an  offence  is  to  be  gather- 
ed. But  there  are  three  circumstances  in  the  Statute  which 
are  conclusive  of  this  question.  I.  The  malmm  prohibitum. 
which  it  introduces  or  recognises  may  be  atoned  for  by  a  pecu- 
niary payment.  2.  This  payment  must  be  made  to  any  person 
who  may  sue  for  it,  for  there  is  no  public  prosecutor  created. 
3.  The  imprisonment  is  no  part  of  the  punishment,  but  merely 
a  mode  of  compelling  payment  of  the  money.  Now,  whatever 
some  of  the  older  cases,  such  as  that  of  M'Lesly,  founded  on 
by  the  complainer,  may  have  done,  it  was  solemnly  determined 
in  Clark  against  Johnstone,  7ib  December  1787,  that  even  in 
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the  case  of  a  known  heinous  public  crime,  liable  to  be  repressed 
at  the  instance  of  the  Lord  Advocate,  by  transportation  for  life, 
that  part  of  the  punishment  which  consisted  of  a  fine  to  a  pri- 
vate party  was,  quoad  hoc,  merely  a  debt,  and  that  if  the  delin- 
quent should  be  imprisoned  for  not  paying  it,  aliment  was  due 
by  the  incarcerator  under  the  Act  of  Grace.  The  Lord  Ordi- 
nary conceives  that  this  very  marked  case  fixed  the  law,  and  he 
has'  found  no  subsequent  case  which  tends  to  unfix  it ;  on  the 
contrarv,  the  cases  of  Guthrie,  10th  December  1807 ;  Baird, 
19th  January  182ii,  and  Campbell,  24th  February  1835,  all 
coiifirni  it.  If  (which  was  Clark's  case)  aliment  was  due  by 
th.*  Incarcerator  on  imprisonment  for  an  assault,  because  thein- 
carccrator's  interest  was  a  fine  payable  to  himself,  how  can  it 
not  he  due  here,  where,  though  the  public  be  interested  in  sal- 
mon not  being  killed  in  dose  time,  as  it  is  in  the  observance  of 
all  Statutes,  and  of  all  private  contracts,  nobody  but  the  com* 
plainer  has  the  smallest  interest  in  the  debt,  for  non-payment 
of  which  the  delinquent  is  in  jail?  It  is  just  a  debt,  though 
due  ex  delicto.  The  complainer  thinks  it  expedient  that,  while 
be  reaps  the  benefit  of  the  conviction,  the  burgh  should  ali- 
ment. This  is  not  a  judicial  consideration.  If  it  were,  the 
Ijord  Ordinary  would  doubt  the  proposition.  Burghs,  in  con- 
sideration of  their  privileges,  are  bound  to  maintain  criminals 
iniprisoned  at  the  instance  of  the  public,  acting  through  its  of- 
ficial accuser,  and  for  whom  no  party  but  the  public  is  liable  to 
provide ;  and  a  heavy  burden  enough  it  is.  But  in  what  con- 
dition would  they  be,  if  they  were  further  bound  by  implication 
to  aliment  all  those  imprisoned  for  not  pa3ang  fines  to  private 
parties,  on  account  of  violations  of  regulating  Acts  of  Parlia- 
ment, considering  that  almost  all  the  countless  statutory  delicts 
are  fortified  by  penalties,  and  that  wherever  the  delinquent 
cannot  pay  by  his  purse,  the  prison,  at  the  pleasure,  and  for  the 
behoof  of  a  private  party,  may  contain  his  skin." 

The  suspender  reclaimed.     At  advising, 

Lord  President Before  the  Union,  it  was  very  common 

for  the  Crown  to  make  grants  to  donators.  Now,  suppose  the 
question  here  had  been  raised  by  a  donator,  in  which  situation 
I  think  the  suspender  very  nearly  is,  could  he  be  entitled  to 
recover  the  penalty,  and  throw  the  aliment  on  the  Magistrates  ? 

Lord  GiUiea The  question  has  certainly  something  of  that 

complexion. 

Lord  President The  Court  had  some  years  ago  a  case  from 

Annan,  I  think,  somewhat  similar.  It  is  not  cited  by  either 
party. 

Solicitor-  General  for  Magistrates, — It  was  the  case  of  Poole 
r.  Magistrates  of  Annan,  but  it  does  not  touch  the  point. 

Lord  Gillies. — I  am  for  adhering,  though  I  must  say  the  ques- 
tion is  attended  with  difficulty.,  I  dare  ^ay  the  effect  of  this 
will  be,  to  render  informations  under  the  Act  less  numerous. 

Lord  President I  concur  \inth  your  Lordship.  The  sus- 
pender here  is  suing  for  his  own  benefit. 

Lord  Mackenzie It  is  an  exceedingly  nice  and  difficult 

question,  I  confess,  though,  upon  the  whole,  I  am  inclined  to 
aidhere.  The  difficulty  arises  solely  from  the  terms  of  tlie  Act 
1696.  This  is  a  petty  proceeding  for  a  petty  offence ,  and  on 
failure  of  payment  of  the  penalty,  imprisonment  is  to  fi)llow. 
The  meaning  of  the  Statute  would  appear  to  be,  that  a  con- 
travener  was  to  come  under  an  obligation  to  pay  a  penalty,  and 
on  fiulure  to  be  imprisoned.  Now,  the  judgment  here  is  to 
pay,  and  on  fiulure,  the  party  was  incarcerated.  The  Statute, 
therefore,  as  it  may  be  read,  constituted  a  debt  in  favour  of  the 
suspender  against  Collins,  and  provided  a  means  of  recovering 
the  debt  by  imprisonment,  thereby  not  only  modifying  but  molli- 
f>'ing  the  ordinary  diligence  in  execution  for  debt,  and  making  it 
more  speedy.  The  private  party  is  vested  with  a  right  to  impri- 
son and  poind  for  payment  of  the  penalty ;  and  it  is  a  privilege 
which  he  may  use  as  he  pleases.  The  public  prosecutor  has  no 
such  privilege  in  criminal  matters.  It  would  appear  to  me  to 
come  very  dose  to  execution  for  a  civil  debt,  in  a  particular 
way,  devued  by  the  Statute  for  the  benefit  of  the  private  party. 
I  roust  say  that  the  case,  however,  is  not  unattended  with  great 
difficulty. 

The  Court  expressed  an  opinion,  that  as  the  question 


was  attended  with  considerable  difiUculty,  it  was  not 
one  where  the  respondents  were  entitled  to  expenses, 
and  accordingly 

"  recal  the  interlocutor  reclaimed  against,  in  so  fitr  as  it  finds 
expenses  due  by  the  complainer:  Find  no  expenses  due;  and, 
quoad  ultra,  adhere  to  the  Lord  Ordinary's  interlocutor." 

Suspender's  Authorities. — 1424,  c.  35.  Stewart  v,  Leslie, 
5th  February  1783;  M.  11,617.  M'Lesly,  23d  November 
1728;  M.  11,810.  Will  ».  Urquhart,  5th  January  1734;  D, 
11,810.  Wright  V.  Taylor,  24th  February  1768;  D.  11,813. 
Clark  V.  Johnstone,  7th  December  1787 ;  D.  11,818.  Case  of 
Drummond,  Perth  Circuit,  soon  after  passing  of  Act.  Robert- 
son V.  Bisset,  21st  May  1829;  7  Sha>v,  633.  Campbell  v. 
Young  and  Others,  24th  February  1835 ;  13  Shaw,  535.  Syme 
r.  Murray. 

Respondents'  Authorities. — Ersk.  B.  II.  t.  1,  §iO;  B.  IV. 
t.  4,  §  39.  Darby  v.  Love,  10th  February  1796 ;  F.C.  Syme 
V.  Murray,  19th  January  1810.  Campbell  v.  Young,  24th 
February  1835 ;  Shaw,  XIII.  p.  535.  Couper  v.  Ogilvie ;  M. 
7388.  Guthrie  v.  Cowan,  1807 ;  M.  App.  voce  Jurisdiction. 
Buchanan  v.  Toward,  1754 ;  M.  7347.  Johnston  v.  Guthrie, 
I5th  May  1810 ;  F.C.  Baird  v,  Thomson,  19th  January  1825 ; 
Shaw.  Campbell  p.  Young,  &c.  Clark  v,  Johnstone  and  Pro- 
curator-Fiscal, 7th  December  1787 ;  F.C.  Bell,  Vol.  IL  pp. 
553,  554.  Stewart  v.  Leslie.  5th  February  1783;  M.  11,817. 
Wright  and  Taylor,  24th  February  1768.  Robertson  v.  Bisset, 
21st  May  1829;  Shaw,  VIL  p.  633. 

Lord  Ordinary,  Cockbum Act.  D.  M'Neill,  George  Robi- 

son;  J.  and  F.  Souter,  W.S.,  Agents, — Alt.  Solicitor- General 
(Rutherfurd),  George  Moir;  Gordon  and  Barron,  W.S.,  Agents. 
— B.,  CfcrA.— [G.D.F.J 


I6th  February  1837. 
FiEST  Division (G.D.F.) 

No.  167. — William  Cleugh,  Petitioner^  i?.  Ajlex- 
ANDER  Taylor  and  Mrs  Martha  Kir&wood» 
Respondents, 

Judicial  Factor — Expenses — Process  —  A  competition  having 
taken  place  for  the  office  of  judicial  factor  between  two  parties  ; 
the  Court  rejected  both,  and  appointed  a  person  suggested  bg 
the  Sheriff—  Circumstances  in  which  the  Court  refused  to  ait- 
thorise  the  judicial  factor  to  pay  out  of  the  estate,  the  expenses 
incurred  by  the  unsuccessful  competitors, 

A  competition  took  place  for  the  office  of  judicial 
factor  on  the  estate  of  the  deceased  John  Taylor, 
merchant  in  Glasgow,  between  John  Munro  and  James 
M'Clelland,  put  forward  as  nominees  for  the  office  on 
the  part  of  the  respondents  respectively,  who  were  in- 
terested in  the  succession  of  the  deceased.  The  Court 
rejected  both  nominees,  and  remitted  to  the  Sheriff  of 
Lanarkshire  to  suggest  a  proper  person.  The  peti- 
tioner was  suggested,  and  aflerwards  duly  confirmed 
by  the  Court.  After  entering  on  the  execution  of  the 
office,  a  daiiii  was  made,  by  the  two  unsuccessful  com- 
petitors, on  the  petitioner  to  defray  the  expense  of  the 
competition  for  the  office  out  of  the  estate.  The  claim 
which  was  so  made,  amounted  to  £106.  6.  2. ;  and  as 
the  petitioner  did  not  consider  that  he  could  validly 
pay  it,  without  the  authority  of  the  Court,  he  pre- 
sented this  petition,  stating  that  the  usual  expense  of  an 
appointment  to  such  an  office  was  about  £15.  He  did 
not  consider  he  was  safe  to  pay  without  the  authority 
of  the  Court,  but  he  was  willing  to  be  guided  by  their 
directions  ;  and  he  accordingly  craved  the  Court 

"  to  give  the  petitioner  such  directions  thereanent  as  shall  seem 
proper ;  and  if  it  shall  be  the  opinion  of  your  Lordships  that 
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the  eitate  is  liable  in  payment  of  the  expenses  demanded,  to 
remit  to  the  auditor  of  Court  to  tax  the  accounts  thereof  above 
mentioned,  and  herewith  produced ;  and  to  report  to  your  Lord« 
ships  what  proportion  thereof  ought  to  be  paid  by  the  petitioner ; 
and  upon  ad  rising  such  report,  to  grant  warrant  to  the  peti- 
tioner to  make  payment  accordingly  to  the  respective  agents 
daiming  the  said  expenses ;  or  to  do  otherwise  in  the  premises 
as  to  your  Lordships  shall  seem  fit." 

At  advising,  appearance  was  made  for  the  respon- 
dents, who  severally  made  objections  to  the  competency 
of  finding  expenses  due  to  the  other.  The  Court  ac- 
cordingly 

"  Find  that  the  estate  is  not  liable  in  payment  of  the  expenses 
incurred  by  the  said  parties ;  and  therefore  refuse  the  deaire  of 
the  petition." 

For  Petitioner^  G.  D.  Fordyce;  A.  Dun,  W.S.,  Agent — 
Fof  Taylar,  Solicitor-General  (Rutherfiird)  ;  Agent.^- 

For  Mrs  Kirkwood,  Dean  of  Faculty  (Hope)  ;  Greig  and 
Morton,  W.8.,  Agents — D.,  Clerk — [G.D.F.] 


I6th  February  \S37. 

FiasT  Division (G.D.F.) 

No.  168. — Caldeb  v.  Adam. 

Jury  Cause,  Dismissal  of— A.  S.,  11th  July  1828->Prooess^ 

A  pursuer  in  a  jury  cause  having  /ailed  to  move  in  the  ease, 

though  fifteen  months  had  elapsed  from  the  adjustment  of  the 

issues —  The  Court  dismissed  the  action,  m  reepect  the  pwrwuer 

Jhiled  to  show  reasonable  cause  ft/r  the  delay. 

Issues  in  this  jury  case  had  been  adjusted,  but  the 
pursuer  had  failed  to  move  in  the  cause  for  about  fifteen 
months.  The  defender  accordingly  put  it  to  the  roll 
in  the  Inner- House,  to  have  the  action  dismissed.  The 
motion  was  opposed  by  the  pursuer,  in  respect  he  had 
only  obtained  within  a  few  days  a  decree  in  his  favour 
in  an  action  (see  n^ra,  p.  242),  wherein  the  whole  of 
his  funds  and  estate  were  locked  up,  which  prevented 
him  moving  in  the  case,  but  now  that  his  means  were 
liberated,  he  was  quite  ready  to  go  on  with  the  action. 
It  was  however  denied  that  the  pursuer  had  any  con- 
nection with  that  suit. 

The  Court  unanimously  dismissed  the  action. 

Act,  Hector;  A.  G.  Sutherland,  W.S.,  Agent, — Alt,  Shand; 
W.  and  S.  Dou^hu,  W.S.,  AgetUs Jury  Clerk [G.D.F. J 

I6th  Februarjf  \S37. 
FiasT  Division (G.D.F.) 

-No.  169-*— AuBXANDER  ^NXAs  Gbant,  MockifUosk's 
Trusieej  Baiser,  v.  Mrs  W.  ChaijMERs  or  Walker, 
Messrs  Carrick,  Brown,  and  Compart  and 
Others,  Claimanis. 

8asine  —  Infeftment — Umim  Quid  —  Multiplepoinding — Ctr- 
cumstances  which  were  held  not  to  derogate  from  the  established 
principle f  that  iitfi^ftmeni  taken  on  any  part  of  several  heri- 
table  subjects,  which  are  conterminous,  coming  qf  the  same 
superiors  and  authors,  and  held  by  the  same  tenure,  is  a  good 
infejhnent /or  the  whole. 

In  1830,  Messrs  Carrick,  Brown  and  Company, 
obtained  from  their  debtor.  Mackintosh,  an  heritable 
security  over  certain  heritable  subjects,  called  Jane- 
field,  Bremner's  Possession,  and  Moss-side,  for  pay- 
ment of  a  sum  of  money,  and  they,  it  was  averred, 
passed  infeftment  respectively  and  successively  on  the 
ground  of  these  lands.  It  was  stated  that  these  pro- 
perties were  distinct  possessions,  and  had  been  let  out 
as  such  by  the  Magistrates  of  Nairn,  the  proprie- 


tors, to  different  individuals,  but  they  had  come  in- 
to the  possession  of  Mackintosh  by  conveyance  from 
the  Magistrates.  It  was  not  averred  on  the  record 
that  the  three  properties  in  question,  which  were  con- 
terminous, came  of  difierent  authors,  were  held  of  dif- 
ferent superiors,  or  by  different  tenures.  A  prior  se- 
curity had  been  granted  by  Mackintosh  in  favour  of  the 
claimant,  Walker,  who  was  infeft  in  1825,'  over  the 
three  above-named  possessions,  and  a  separate  tene- 
ment holdingburgage,  the  whole  being  contiuned  in 
one  deed.  The  obligation  of  infeftment  in  the  dis- 
position by  the  debtor  to  this  claimant,  contained 
this  expression,  **  in  which  lands  and  others  first 
above  disponed,"  ^<  I  bind  and  oblige  myself,"  &&, 
*'  to  infefl,"  &c.  Carrick,  Brown  and  Company,  aver- 
red that  this  clause  only  warranted  infeftment  to 
be  given,  which  had  been  done,  on  the  ground  of  the 
lands  of  Janefield,  which  they  maintained  were  the 
lands  first  above  disponed ;  and,  therefore,  in  this  con- 
joined process  of  multiplepoinding  and  declarator, 
brought  in  name  of  the  pursuer  to  try  the  question, 
they  claimed  to  be  preferred  to  Mrs  Walker,  if  not  to 
the  whole  price  of  the  property,  at  least  to  the  rest  of 
the  subjects  not  included  in  her  infeftment.  It  was 
maintained  by  Mrs  Walker  that  the  expression  of  the 
<Mands  first  above  disponed,"  was  used  in  contra- 
distinction to  the  burgage  tenement  conveyed  to  her 
in  a  subsequent  part  of  the  same  disposition,  which 
disponed  to  her  the  contiguous  -possessions  of  Jane- 
field,  Bremner's  Possession,  and  Moss-side:  infeft- 
ment being  ordered  to  be  given  on  any  part  of  the 
ground  of  these  three  possessions,  symbolically  for 
the  whole ;  for  the  deed  contained  an  obligation  to  in- 
feft in  the  subjects  last  above  disponed,  vi2.,  the  bur- 
gage tenement,  to  be  holden  of  the  disponer's  lawful 
superiors.  Infeftment  was  taken  accordingly  on  Jane- 
field,  as  for  the  whole  three  possessions,  and  separate- 
ly on  the  burgage  property  for  them ;  and  Mrs  Walker 
claimed  to  be  preferred,  prima  loco,  to  the  fund  in  me» 
dio.  The  Lord  Ordinary's  interiocutor  and  note  fully 
explains  the  case. 

'*  9th  Juhf  1836._The  Lord  Ordinary  haring  beard  counsel 
for  the  parties,  and  having  afterwards  resumed  consideration  of 
the  closed  record,  productions,  and  whole  process,  in  the  con< 
joined  actions  of  multiplepoinding  and  declarator :  In  the  mul- 
tiplepoinding, finds  the  claimants,  Mrs  Wilhelmina  Chalmers 
or  Walker,  Henry  Walker,  and  their  children,  preferable  on 
the  fund  in  medio  ioit  their  respective  rights  of  liferent  and  fee, 
in  terms  of  their  claim,  and  decerns  in  the  preference  accord- 
ingly; and  in  the  dedarator,  sustains  the  defences  of  these 
didmants,  assoilsies  them  fi-om  the  conclusions  of  the  libel,  and 
decerns :  Finds  the  claimants  and  pursuers,  Blichael  Bowand 
and  others,  partners  of  Carrick,  Brown  and  Company,  Bable  in 
expenses,  and  remits  to  the  auditor  to  tax  the  aoooont  thereof 
when  lodged,  and  to  report. 

'*  Note. — The  claimants,  Carridc,  Brown  and  Company,  hare 
not  shown  that  the  three  farms,  Janefield,  Bremner*s  Posses- 
sion, and  Moss-side,  are  separate  feudal  tenements.  It  is  proved 
that  they  are  all  contiguous,  and  it  does  not  appear,  nor  ia  it  al- 
leged, that  they  are,  or  ever  were,  holden  of  different  superiors, 
hy  different  vassals,  or  under  different  tenures.  An  infeftment, 
therefore,  taken  on  any  one  of  the  farms  or  pareela  is  •  oompe> 
tent  infeftment  for  the  whole  tenement.  Aoeordingly  there  is 
no  warrant  in  the  precept  of  sasine,  contained  in  the  heritable 
bond  of  the  Walkers,  to  take  infeftment  on  the  three  fiuins  re- 
spectively and  successively ;  and  if  there  had  been  such  a  war- 
rant, it  would  have  been  superfluous.    Besides  this  tenemeot 
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bdlden  io  fieu,  Bfackintosh,  the  common  debtor,  cnnreyed  to 
the  Walkers,  in  security,  a  second  tenement,  which  was  holden 
burgage.  In  their  heritable  bond,  therefore,  there  is  an  obli- 
gation on  the  granter  to  infeft  them  in  the  lands ^s^  above  dis- 
poned, by  two  several  infeftments  and  manner^  of  holding,  by 
deliv<ery  of  earth  and  stone ;  and  in  the  subject  last  disponed, 
Mr  Mackintosh  binds  himself  to  infeft  them  in  the  lands,  to  be 
holden  of  his  Bfajesty  an(l  his  royal  successors  in  free  burgage 
for  senrice  of  burgh  used  and  wont,  and  that  by  resignation, 
&c. ;  and  the  precept  of  sasine  accordingly  contains  warrant  for 
infeftment  in  the  lands  first  above  disponed  to  be  holden  feu, 
and  by  delivery  of  earth  and  stone.  The  instrument  of  sasine 
narrates  die  conveyance  of  the  ItoiAs  first  disponed  holding  feu, 
and  the  subject  last  disponed  holding  burgage,  and  it  bears  that 
heritable  state  and  sasine  was  given  to  the  Walkers  in  the  lands 
first  above  disponed  by  delivery  of  earth  and  stone.  Nothing  can 
be  more  regular  than  all  this  procedure.  But  the  notary  states 
in  his  instrument  that  the  ceremony  was  performed,  not  on  the 
lands  ^«f  tlKsponed,  but  on  the  lands  ^rsf  described;  and  as 
the  boandaries  of  the  three  parcels  composing  the  feudal  tene- 
ment are  mentioned  separately,  Carrick,  Brown  and  Company 
maintain  that  this  infeftment  must  have  been  given  on  Jane- 
field.  But  that  is  a  matter  of  no  consequence,  for,  if  the  three 
parcels  are  one  tenement,  it  is  indifferent  on  which  of  the  three 
the  ceremony  is  performed.  But,  secondly,  Carrick,  Brown 
and  Company  maintain  that  the  lands  first  disponed  are  synony- 
mous with  lands  first  described,  and  therefore  that  .the  infeft- 
ment itself  is  Umited  to  Janefield.  There  is  no  ground  what- 
ever for  this  oonstruction.  It  is  plain  that  the  words  '  lands 
first  disponed,'  in  the  dispositive  clause  of  the  bond,  precept  of 
sasine,  and  instrument  of  sasine,  import  the  feudal  subject,  in 
contradistinction  to  the  burgage  subject,  which  is  mentioned  as 
the  subject  last  conveyed.  The  infeftment,  therefore,  is  not 
confined  to  Janefield,  but  applies  to  all  the  three  farms.  Ad- 
mitting the  words  first  described  and  first  disponed  to  be  used 
synonymously,  both  are  intended  to  denote  not  one  parcel  of 
the  feudal  subject,  but  all  the  three  parcels  which  compose  the 
tenement.  The  Lord  Ordinary,  therefore,  cannot  entertain  a 
doubt  that  the  security  of  Mr  and  Mrs  WaJker,  and  their  chil- 
dren, which  is  long  prior  in  date  to  that  of  Carrick,  Brown  and 
Company,  is  preferable  in  this  competition.  With  regard  to 
the  other  conclusions  in  the  declarator,  the  Lord  Ordinary  agrees 
with  the  defenders,  that  they  are  either  unnecessary  or  incom- 
petent." 

Carrick,  Brown  and  Company  reclaimed.  The  Lord 
Probationer  (Cuninghame)  reported  the  case  to  the 
Court,  and  stated  that  his  opinion  agreed  entirely  with 
the  Lord  Ordinary. 

Ztord  GiUies, — I  agree  with  the  Lord  Probationer  and  the 
Lord  Ordinary,  and  I  can  say  nothing  which  could  add  any 
weight  to  their  opinions. 

JLord  Mackenzie. — I  can  say  nothing  more. 

Lord  President. — It  would  be  impossible  to  differ  from  the 
Lord  Ordinary. 

The  Court  adhered, 

JLord  Ordhuaif,  Corehou8e.-^^e<.  Keay,  J.  S.  More ;  W. 
and  D.  Allester,  W.S.,  Agents. — AU.  Dean  of  Faculty  (Hope), 
£.  8.  Gordon;  James  Gkffdiner,  W.S.,  AgeM. — D.,  Clerk,'^ 
[O.D.P.] 

nth  February  1837. 

FiasT  Division. — (G.D.P.) 

No.  170. — Baibd,  Petitioner. 

Poors'  Roll — Certificate — Process— IFAere  the  minister  and 
Mers  of  the  parish  residence  of  an  applicant  for  the  benefit 
of  the  poors*  rott,  certified  thai  they  were  ignorant  of  the  «t- 
tmatiem  of  the  applicant — The  Court  remitted  to  them  of  new 
to  infmre  into  ku  siinatian  and  eircumstanees. 

The  petitioner  applied  for  the  benefit  of  the  poors' 
roll,  and  produced  a  certificate  by  the  minister  and 
elders  of  nis  parish^  who  explained  that  they  were  ig- 


norant of  the  circumstances  of  the  applicant,  and  that 
the  truth  of  his  statement  depended  entirely  on  his 
own  averment. 

The  Court  remitted  of  new  to  the  minister  and  elders, 
'^  to  inquire  into  the  situation  and  circumstances  of  the 
applicant/' 

^c^.  .Charles  Hope;  James  Taylor,  ^^ea^ — D.,  Clerk.-^ 

fG.D.F.l 


nth  February  1837. 
Second  Division. — (J.D.M.) 

No.  171. — ^Arthur  Gifford  anc?  Mandatory,  PuT' 
suers^  V*  Arthur  Gifford  ofBusta^  Defender. 

Process —  Service — Competition — Reduction  — Jurisdiction — 
Court  of  Session — Statute,  1  and  2  Geo.  IV.  c.  38 — Onus 
Probandi — Husband  and  Wife— Marriage — Proof— 1.  Held 
that,  in  a  reduction  of  a  service  obtained  by  one  of  two  parties 
in  a  competition  of  brieves  before  the  Junior  Lord  Ordinary, 
as  coming  in  place  of  the  Court  of  Macers  by  Statute,  1  and 
2  Geo.  IV.  c.  38,  the  Court  of  Session  are  entitled,  in  re- 
viewing the  service,  to  consider  anew  the  whole  evidence  laid 
before  the  jury,  and  the  import  of  it ;  and  no  alteration  is 
made  on  these  powers  in  this  respect  by  that  Statute.  2.  The 
onus  probandi  Ues  on  4he  pursuer  of  the  reduction,  who  must 
make  out  his  case,  but  held  that  he  was  relieved  from  this  onus, 
in  the  circumstances,  by  the  defender  havina  failed  to  substan' 
tiate  the  existence  of  a  marriage  on  which  his  claim  rested.  3. 
Circumstances  in  which  the  existence  of  a  marriage,  and  the 
authenticity  of  a  certificate  thereof,  were  held  not  to  be  proven. 

This  was  an  action  of  reduction  of  a  service  obtain- 
ed in  a  competition  of  brieves  by  the  defender,  as 
nearest  and  lawful  heir  in  general  to  his  ereat-grand- 
father,  Thomas  Gifford  of  Busta,  in  Zetland, — in  which 
action  the  Lord  Ordinary  and  the  Court  unanimously 
reduced  the  service. 

Thomas  Gifford  of  Busta,  who  lived  daring  the  be- 
ginning and  middle  of  the  last  century,  was  an  exten- 
sive proprietor  in  the  Zetland  islands.  He  married 
Elizabeth  Mitchell  (commonly  called  Lady  Busta), 
sister  of  Sir  Andrew  Mitchell  of  Westshore,  Baronet* 
Thomas  Gifford  died  in  1760,  and  his  wife  in  1769- 
They  had  a  large  family,  all  of  whom  died  in  infancy, 
except  four  sons,  John,  Robert,  William,  and  Hay ; 
and  three  daughters,  Margaret,  Christina,  and  Andrina. 
All  the  four  sons  were  drowned,  along  with  their  cousin 
and  tutor,  the  Rev.  John  Fisken,  by  the  upsetting  of  a 
boat  in  Uie  neighbourhood  of  Busta,  upon  the  14tk 
May  1748.  Of  the  three  daughters,  Margaret,  the 
eldest,  was  twice  married,  but  died  without  issue ;  and 
Christina,  the  second,  married  John  Bruce  Stewart  of 
Symbister,  and  had  one  daughter,  who  married  her 
cousin.  Sir  John  Mitchell  of  Westshore,  but  also  died 
without  issue.  The  youngest,  Andrina,  was  married 
to  Patrick  Gifford,  her  cousin-german,  and  left  several 
children,  of  whom  the  pursuer's  father,  Andrew  Giffbrd 
of  Ollaberry,  was  the  eldest.  The  pursuer  was  the 
eldest  son  of  Andrew  Giffbrd  of  Ollaberry,  and  there- 
by, on  failure  of  the  lawful  issue  of  the  four  sons  who 
were  drowned,  nearest  heir  in  general  to  his  great- 
grandfather, Thomas  Giffbrd. 

Of  the  sons,  the  three  youngest  undoubtedly  died 
unmarried.  The  eldest,  John,  left  with  child  by  him, 
a  young  woman,  named  Barbara  Pitcairn,  who  was  a 
dependent  of  the  family,  and  lived  at  Busta  as  a  servant 
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or  humble  companion  to  his  mother.  The  child,  a  son, 
was  bom  in  November  1748,  several  months  afler  the 
death  of  John  Gifibrd,  and  was  named  Gideon.  He  was 
the  defender's  father.  Afler  his  birth  his  mother  sur- 
vived nearly  twenty  years,  having  died  in  May  1766. 
She  was  regarded  during  all  that  period  as  a  single  wo- 
man, and  lived  in  Lerwick,  bearing  her  maiden  name. 
She  died,  and  was  buried  under  the  name  of  Barbara 
Pitcaim.  But  she  was  alleged  to  have  repeatedly  stated, 
and  especially  when  present  at  finding  the  dead  body  of 
John  Gifford,  that  she  had  been  privately  married  to 
him,  or  at  least  had  a  promise  of  marriage  from  him. 
No  such  marriage  was,  however,  recognised  by  his  family 
at  the  time  of  the  calamity.  The  boy,  Gideon,  was 
born  in  a  garret,  and  his  name,  which  liad  never  been 
known  in  the  Busta  family,  was  said  to  have  been  be- 
stowed upon  him  from  some  fancy  connected  with  his 
illegitimacy.  So,  also,  Barbara  Pitcairn,  on  being 
charged  by  the  kirk-session  of  the  parish,  afler  John 
GifFord's  death,  with  the  crime  of  fornication,  was  said 
not  to  have  rebutted  the  charge,  though  she  gave  up 
bis  name  as  the  father  of  her  child.  But,  again,  a 
reason  was  assigned  for  these  circumstances,  as  well 
as  for  the  concealment  of  the  marriage,  in  the  dread  of 
Lady  Busta's  imperious  temper,  and  of  her  dislike  to 
her  son  marrying  a  person  who,  if  not  a  servant,  was, 
at  all  events,  in  a  very  dependent  situation. 

Gideon  Gifford,  however,  soon  conciliated  the  af- 
fections of  his  grandfather,  and  of  the  rest  of  the  family. 
There  was  a  popular  story,  that  this  was  owing  to  a 
dream  of  Lady  Busta,  in  which  her  son  John  appeared 
to  her  and  told  her  that  he  had  lefl  an  heir  to  the 
estate  of  Busta.  But  at  all  events,  Thomas  Gifford, 
from  a  desire  to  have  a  male  representative  of  the 
name  of  Gifford,  executed  at  different  times,  during 
the  period  from  1752  to  1756,  various  deeds  of  en- 
tail and  other  conveyances  of  his  landed  estates  and 
moveable  property  in  favour  of  Gideon.  By  these 
deeds  of  entail,  Thomas  called  to  the  succession 
Gideon,  and  the  heirs-male  of  his  body  only,  and  then 
the  entailer's  own  daughters  and  their  heirs,  male 
and  female,  excluding  the  daughters  of  Gideon  and 
their  descendants.  Amongst  the  deeds  so  executed  by 
Thomaa,  was  a  formal  bond  for  £10,000  Sterling  in 
favour  of  Gideon,  and  the  heirs  called  under  the  entail, 
with  the  view,  it  was  maintained,  of  founding  a  claim, 
on  the  part  of  Gideon,  against  the  entailer's  estate,  in 
the  event  of  the  entails  being  challenged  and  set  aside 
by  the  daughters  of  Thomas  and  their  descendants, 
who  were  his  heirs-at-law. 

Under  these  deeds  Gideon  took  up  the  estate  of 
Busta,  and  the  other  property  which  had  belonged  to 
Thomas,  as  disponee  of  the  latter.  He  never  m^ie  up 
any  title  by  service  or  otherwise,  as  heir-at-law  to  his 
faUier  or  grandfather,  though  he  lived  till  1811;  but 
he  and  his  son,  the  defender,  continued  in  possession  of 
the  property.  Afler  the  death  of  Thomas  Gifford, 
several  collateral  successions  opened  up  to  his  family, 
to  which  the  heirs  of  line  of  him  or  of  his  wife  were  in 
right  of  blood  entitled ;  but  Gideon  never  claimed 
these ;  he  uniformly  admitted  the  right  of  his  paternal 
aunts  as  the  true  and  lawful  heirs  to  these  successions. 
In  like  manner,  he  did  not  lay  claim  to  successions 
which  might  have  fallen  to  him  through  his  mother, 


but  admitted  the  title  of  the  lawful  issue  of  a  maternal 
aunt  to  carry  them  off. 

In  1832,  the  pursuer  (afler  having  dropped  the  pro- 
ceedings upon  a  previous  brief  of  the  same  description), 
took  out  from  Chancery  a  brief  for  serving  himself 
heir  in  general  to  Thomas  Gifford  of  Busta.  The 
brief  was  addressed  to  the  Magistrates  of  Canongate^ 
and  was  dated  the  24th,  and  executed  edictally  the  25th 
February  1832.  This  step  was  taken  in  order,  as  was 
professed,  to  endeavour  to  pave  the  way  for  depriving 
the  defender  of  the  whole  unentailed  estates  which  had 
belonged  to  Thomas  Gifford  of  Busta,  and  of  whicii 
the  defender  and  his  father  had  been  in  the  possession. 
Upon  this  the  defender  took  out,  and  executed  on  7th 
March  1832,  a  competing  brief,  addressed  to  the  Ma- 
gistrates of  Edinburgh,  and  instantly  thereafler  pre- 
sented an  advocation  of  all  the  three  brieves,  for  the 
purpose  of  having  them  tried  before  the  junior  Lord 
Ordinary  of  the  Court  of  Session,  in  term&  of  the  Sta- 
tute, 1  and  2  Geo.  IV.,  c  38.  The  advocation  came 
before  Lord  Moncreiff,  as  junior  Lord  Ordinary,  and 
both  parties  having  obtained  diligences  for  recovery  of 
writings,  and  also  commissions  for  the  examination  of 
old  and  infirm  witnesses  in  Zetland,  which  were  ex- 
hausted and  reported,  the  Court  of  Service  for  the  trial 
of  the  competing  brieves  was  duly  constituted  on  the 
9th  November  1832.  The  parties  mutually  produced 
their  respective  brieves  and  claims,  and  a.  professional 
jury  were  sworn  as  the  assize.  The  jury  sat  in  the 
Court  of  Service,  by  adjournment,  from  Uie  9th  Novem- 
ber, upon  a  variety  of  days,  embracing  a  period  of  three 
months,  viz.,  the  26th  November;  3d  and  10th  Decem- 
ber 1832;  7th,  10th  and  28th  January;  and  4th,  6th, 
and  7th  February  1833.  During  this  period  a  very 
great  number  of  witnesses  were  examined,  and  a  mass 
of  documentary  evidence  laid  before  them.  The  verdict 
which  was  returned  was  a  verdict  by  a  large  maiority, 
in  favour  of  the  defender,  negativing  the  claim  of  the 
pursuer,  and  serving  the  defender  nearest  and  lawful 
heir  in  general  to  his  great-grandfather,  Thomafi  Gif- 
ford of  Busta. 

The  pursuer  then  raised  the  present  action  of  re- 
duction for  having  the  verdict  set  aside  upon  these 
grounds : 

"  Secundo,  The  said  service  and  retour  were  erroneous,  and 
not  supported  by,  but  were  contrary  to  the  evidence  adduced 
by  the  defender,  and  on  which  the  said  service  proceeded: 
Farther,  that  evidence  was  incompetent,  inadmissible,  and  in- 
sufficient to  instruct  the  defender's  claim;  and  that  claim 
was  disproved  by  the  evidence  led  on  the  part  of  the  puisuor : 
Tertio,  The  defender  is  not  the  nearest  lawful  heir  in  general 
to  the  said  deceased  Thomas  Gifibrd  of  Busta ;  M'hereas  the 
pursuer  is  the  nearest  and  lawful  heir  in  general  to  the  said 
Thomas  Gifford,  and  legally  instructed  his  claim,  and  ought  to 
have  been  served  in  that  character  by  the  jury,  in  the  said  pro- 
cess of  advocation  of  brieves  :  Quarto,  The  pursuer  alone  is 
the  nearest  lawful  heir  in  general  to  the  said  deceased  Thomas 
Gifford  of  Busta,  and  is  alone  entitled  to  be  served  in  that 
character." 

In  thia  action,  a  motion  was  made  by  the  pursuer  on 
the  26th  June  1836,  to  be  allowed  to  adduce  new  evi- 
dence at  once,  and  independently  of  the  import  of  the 
proof  already  taken.  The  motion  was  refused,  on  a 
report  by  the  Lord  Ordinary  to  the  Court*  This 
point  is  reported  ante,  Vol.  VII.  p.  469- 
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It  is  unnecessary  to  enter  into  any  detail  of  the  im- 
port of  the  voluminous  proof  adduced  on  both  sides. 
So  far  as  bearing  on  the  merits  of  the  question  at  issue, 
it  is  fully  stated  and  commented  on  in  the  note  sub- 
joined to  the  Lord  Ordinary's  interlocutor,  and  in  the 
speeches  of  the  Judges  as  given  below.  It  will  only 
be  proper  to  give  a  short  explanation  as  to  one  branch 
of  it. 

The  question  between  the  parties  depended  on  the 
fact  of  the  marriage  of  John  Gilford  and  Barbara  Pit- 
cairn  being  proved  or  not.  In  support  of  the  marriage, 
the  defender  produced  the  following  certificate : 

"  At  Busta,  Sth  December  1747 These  certify,  that  thii 

day  John  Gifford  of  Busta,  younger,  and  Barbara  Pitcairn, 
there,  were  duly  married  in  presence  of  William  Gifford  and 
Hay  Gifford,  his  brothers,  by  John  Fisken,  minister.  Wilb'am 
Gifford,  witness.     Hay  Gifford,  witness.'* 

The  account  by  the  pursuer  of  this  document  was  as 
follows: — Andrew  Gifford  of  OUaberry,  his  father, 
spent  the  earlier  part  of  his  life  in  North  America, 
from  whence,  at  the  breaking  out  of  the  war  of  inde- 
pendence, he  was  forced  to  return  to  Zetland  in  a  state 
of  poverty,  in  which  he  continued  till  his  death-  in  1810. 
He  and  Gideon  Gifford  were  married  to  sist&rs,  and  he 
was  much  under  the  influence  of  Gideon.  About  1803, 
a  scheme  was  said  to  have  been  contrived  by  Gideon,  to 
which  Andrew  was  made  a  party,  for  copying  over  or 
fabricating  a  document,  purporting  to  be  a  certificate  of 
a  private  marriage  between  John  Gifford  and  Barbara 
Pitcairn,  and  such  a  writing  was  accordingly  about  that 
time  fabricated  by  Andrew  or  Gideon,  in  order  to  at- 
tempt to  remove  the  stain  of  illegitimacy  from  the  lat- 
ter and  his  family.  A  pretended  correspondence  was 
also  said  to  have  passed  between  Gideon  and  Andrew, 
and  pretended  letters  from  Andrew,  to  have  been  sent 
to  Gideon's  agent,  the  late  Mr  David  Balfour,  writer 
to  the  Signet,  with  the  view  of  making  the  writing  ap- 
pear genuine.  The  consideration  for  Andrew's  share 
in  this  transaction,  was  stated  to  have  been  a  renuncia- 
tion by  Gideon  in  his  favour,  of  all  claim  to  the  col- 
lateral successions  above  alluded  to,  which  opened  up 
to  the  heirs  of  line  of  Thomas  Gifford  and  his  wife. 
A  misunderstanding  subsequently  took  place  between 
Gideon  and  Andi'ew.  Some  time  previous  to  the  lat- 
ter^s  death,  the  former,  it  was  said,  attempted  to  carry 
through  a  general  service  as  heir-at-law  of  Thomas 
Gifford.  In  order  to  stop  this,  Andrew  disclosed  to 
the  Sheriff-substitute  of  the  county,  the  fact  of  the  for- 
gery, and  required  him  to  take  a  judicial  precognition 
on  the  subject.  Though  this  was  declined,  Gideon's 
service  was  put  an  end  to.  Andrew  afterwards,  while 
on  his  deathbed,  declared  the  falsehood  and  fabrication 
of  the  above  document,  in  the  presence  of  several 
landed  proprietors  in  Zetland  ;  and  he  afterwards  made 
that  declaration  in  a  formal  writing,  in  presence  of 
witnesses,  in  which  he  distinctly  and  expressly  declared 
the  circumstances  attending  the  forgery  and  fabrica- 
tion of  the  certificate  and  relative  letters. 

On  the  other  hand  the  defender  stated,  that  the  cer- 
tificate produced  was  originally  found  on  the  body  of 
John  Gifford  when  taken  out  of  the  water,  and  that  the 
counterpart  of  it  had  been  in  the  possession  of  Barbara 
Pitcairn.  Lady  Busta,  however,  had  ol>tained  pos- 
session of  it  after  it  had  been  found  on  his  person,  and 


had  retained  it,  out  of  dislike  to  Barbara,  but  before  her 
death,  had  transmitted  it  to  her  daughter,  Mrs  Bruce 
Stewart  of  Symbister,  or  Lady  Syrabister,  as  she  was 
called.  Lady  Symbister  mislaid  it,  and  it  did  not  ap- 
pear till  1798  or  1799,  when  she  found  it  whilst  one 
day  examining  a  chest  of  drawers  which  had  belonged 
to  Lady  Busta,  for  some  lace  suspected  to  have  been 
stolen.  Lady  Symbister  was  then  said  to  have  put  it 
up  in  another  drawer  in  her  own  room,  after  which  it 
was  not  again  seen  till  it  came  into  the  possession  of 
Andrew  Gifford  of  OUaberry,  in  1803,  who,  and  his 
sister,  were  Lady  Symbister's  executors.  It  was  deli- 
vered up  by  Andrew  to  Gideon  as  a  genuine  docu- 
ment, though  Andrew  attempted  to  make  the  delivery 
of  it  the  means  of  extorting  money  from  Gideon  ;  and 
ultimately,  when  that  proved  ineffectual,  made  the  de- 
claration of  forgery  already  mentioned. 

"  Ist  March  1836 The  Lord  Ordinary  having  considered 

the  closed  record,  with  the  proof,  productions,  and  whole  pro- 
cess and  proceedings,  and  heard  parties  thereon  at  great  length. 
Finds  that  the  verdict  hrought  under  reduction  cannot  be  main- 
tained on  the  evidence  hitherto  adduced,  and  that  upon  this 
evidence  the  claim  of  the  defender  must  be  rejected,  and  that  of 
the  pursuer  sustained ;  and,  quoad  ultra,  appoints  the  cause  to 
be  enrolled,  reserving  ail  questions  of  expenses. 

"  Note, — Considering  the  peculiarity  of  this  case — the  extent 
of  discussion  it  has  received — the  trial  having  required  about 
ten  diets,  and  the  pleadings  before  me  occupied  nine  days,  and 
the  impossibility  I  have  found  of  agreeing  ^vith  the  jury,  I  think 
it  my  duty,  avoiding  all  needless  details,  and  not  attempting 
even  to  notice  minute  statements  or  arguments,  to  put  the  par- 
ties fully  in  possession  of  the  general  views  on  which  I  have 
proceeded  in  disposing  of  it. 

"  It  is  an  action  instituted  by  the  pursuer  for  having  a  verdict, 
finding  that  the  defender  is  nearest  and  la^K'ful  heir  in  general  to 
Thomas  Gifford,  set  aside.  This  Thomas  Gifford,  formerly  of 
Busta,  in  Shetland,  died  in  the  year  1760.  He  had  once  four 
sons,  the  whole  of  whom  were  drowned  together  in  May  1748. 
It  is  certain  that  the  three  youngest  died  bachelors ;  but  the 
basis  on  which  the  verdict  under  reduction  rests,  and  must  rest, 
is^  that  the  eldest  son,  John,  had  been  married  to  Barbara  Pit- 
cairn, who  produced  a  son,  called  Gideon,  the  issue  of  this 
wedlock,  though  not  bom  till  after  its  father's  death.  If  this 
child  was  legitimate,  the  defender,  who  is  his  son,  is  heir-of- 
Hne  of  Thomas,  his  fiftther's  grandfather.  But  the  reality  of  this 
marriage  is  denied ;  and  if  the  denial  be  well  founded,  then  tha 
character  of  heir-of-line  belongs  to  the  pursuer,  who  is  the 
eldest  son  of  Thomas's  youngest  daughter,  there  being  no  issue 
of  his  other  two  daughters  alive.  After  some  manoeuvring  in 
the  country  about  services,  in  the  course  of  which  advantages, 
but  not  more  than  the  ordinary  ones,  were  attempted  to  be 
taken,  both  parties  brought  forward  their  claims  fairly  and 
openly  in  a  competition  of  brieves,  which  was  tried  by  a  jury 
before  Lord  Moncreiff. 

"  The  substance  of  the  case  for  the  defender  is,  that  Barbara 
Pitcairn  was  by  birth  and  manners  an  equal  match  for  John 
Gifford ;  that  he  had  paid  his  addresses  to  her ;  that  this  ended 
in  a  private  marriage  on  the  8th  of  December  1747,  and  in  the 
procreation  of  Gideon,  the  defender's  father ;  that  this  union 
was  concealed  during  the  few  months  it  lasted,  from  fear  of  the 
husband's  mother,  Mrs  Gifibrd,  called  Lady  Busta  in  the  proof, 
an  able  and  imperious  woman,  who,  it  was  known,  would  be 
averse  to  the  marriage,  and  could  easily  have  made  her  husband 
disinherit  any  son  who  had  displeased  her;  that  the  ^marriage 
was  dissolved  in  May  1748,  by  the  death  of  the  husband,  who 
was  drowned  by  the  upsetting  of  a  boat ;  that  this  accident 
also  proved  fatal  to  John  Fisken,  the  clergyman  who  performed 
the  marriage  ceremony,  and  to  the  three  other  sons  of  Thomas, 
two  of  whom  and  the  clergyman  had  been  the  witnesses ;  that 
a  regular  certificate  was  found  on  the  person  of  John  Gifford 
when  his  body  was  recovered  two  days  after  the  accident ;  thak 
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the  marriage  being  thus  disdosed,  came  to  be  publicly  ackiiow- 
ledged ;  that  Barbai'a  Pitcairn,  though  obliged  to  manage  heN 
aelf,  so  as  to  humour  her  mother-in-law,  was  reputed  and  treat- 
ed as  the  widow ;  that  the  posthumous  son,  Gideon,  was  uni- 
versally, or  nearly  universally,  considered  as  the  heir;  and 
that,  accordinglv,  he  succeeded  to  the  estate  in  the  year  1760, 
whe<f  liis  grandnther  died,  and  held  undisputed  possession  of  it 
irom  that  time  till  the  year  1811,  when  he  died,  and  was  suc- 
ceeded by  the  defender,  who  has  been  in  possession  ever  since. 

"  The  substance  of  the  pursuer's  case  is,  that  John  Gifford's 
marrying  Barbara  Pitcairn  was  highly  improbable,  she  being  in 
a  much  lower  rank  of  life,  and  it  being  known  that  Lady  Busta, 
though  she  had  tolerated  her  as  an  humble  companion,  would 
never  endure  her  as  a  daughter-in-law ;  that,  accordingly,  there 
was  no  courtship,  and  no  marriage ;  that  the  certificate  of  mar- 
riage is  a  forgery ;  that  the  reputation  of  Gideon  Giffbrd  was 
that  of  a  bastard;  that  he  himself  frequently  acknowledged 
this,  directly  or  virtually,  and  on  occasions  when  it  was  his  in- 
terest to  vindicate  his  legal  status  if  he  had  believed  that  he 
possessed  it ;  that,  in  particular,  he  never  took  up  the  character 
of  heir-of-line  by  a  service  or  otherwise ;  that  he  possessed, 
and  whatever  be  the  result  of  the  present  proceedings,  must  re- 
tain, that  estate  merely  under  a  special  deed,  which  the  grand- 
father, who  executed  it,  might  have  made  in  favour  of  any  per- 
son he  chose ;  that  though  this  possession  has  never  been,  and 
never  could  have  been  legally  disturbed,  the  objections  to  his 
and  to  the  defender  being  considered  as  the  heir-oi-1ine,  have 
b^en  long  stated  in  ways  sufficiently  plain,  and  sufficiently  of- 
fensive, to  have  compelled  any  person  conscious  of  having  a 
right  to  that  character,  to  take  legal  measures  for  establishiDg 
it. 

These  views  were  submitted  to  a  jury,  which  decided  by  a 
plurality  of  voices  in  favour  of  the  defender.  Hence  the  present 
action  for  having  that  verdict  set  aside.  The  pursuer  of  such  a 
process  has  always  a  strong  presumption  against  him  in  the  fact 
of  the  verdict,  and  no  Court  ought  ever  to  be  anxious  to  di- 
minish its  force.  But,  in  estimating  it  on  the  present  occasion, 
these  circumstances,  appearing  on  the  face  of  the  proceedings^ 
roust  be  considered :  lit.  Of  the  fifteen  jurors,  thirteen  were 
legal  practitioners.  2d,  The  Court  was  adjourned,  and  often 
£or  long  intervals,  about  ten  times :  its  first  sitting  being  on  the 
9th  of  November  1B32,  and  its  last  on  the  7th  of  February 
1833..  3d,  A  printed  copy  of  the  whole  parole  testimony  (ex- 
cept one  deposition),  and  of  such  part  of  the  documentary  evi- 
dence as  each  party  thought  material,  extending  in  all  to  about 
214  close  printed  quarto  pages,  was  put  into  the  hands  of  each 
juryman,  two  days  before  the  senior  counsel  were  heard,  and 
about  ten  days  before  the  Judge  summed  up  and  the  verdict  was 
pronounced.  I  am  far  from  presuming  to  blame  these  proceed- 
ings, some  of  which,  the  necessity,  as  the  law  stands,  of  taking 
down  the  evidence  in  writing,  may  have  rendered  convenient, 
9nd  perhaps  unavoidable ;  but  they  all  form  a  bad  preparation 
for  a  sound  verdict,  in  so  much  that  they  are  never  practised, 
and  could  not  be  suffered  in  any  ordinary  trial.  The  whole 
matter  has  again  been  sifted  and  discussed  in  the  course  of  this 
reduction,  and  it  is  impossible  not  to  feel  that  the  case  requires 
great  consideration,  minute  attention  to  its  material  details,  and 
the  steady  application  of  general  rules  of  evidence.  The  anus 
probandi  is  on  the  defender.  He  is  the  claimant,  and  the  pur- 
suer has  nothing  to  prove,  because  his  case  is  conceded,  or  at 
least  it  is  clear,  provided  only  it  be  not  interfered  with  by  the 
defender  making  out  a  case  which  excludes  him.  Accordingly, 
the  defender  does  undertake  to  prove  that  John  Giffi^rd  and 
Barbara  Pitcairn  had  been  married.  In  the  record,  he  makes 
the  general  averment,  that  they  were  married  persons,  but  he 
does  not  state  any  particular  way  in  which  the  marriage  had 
been  constituted.  But  his  evidence  contains  no  serious  attempt 
to  establish  any  marriage,  except  one  by  aetual  celebration. 
Questions  are,  no  doubt,  repeatedly  put,  with  an  apparent  desire 
to  indicate  some  marriage  of  a  different  description,  such  as 
whether  witnesses  did  not  understand  that  Gideon  *had  ben 
begotten  on  the  head  of  marriage,'  or  *  on  the  head  of  a  promise 
of  marriage.*  But  promise  must  be  left  entirely  out  of  view, 
partly  because  it  cannot  be  proved  solely  by  parole  testimony. 


and  there  is  no  other  evidence  for  it  here ;  partly  beenue  eren 
this  testimony  does  not  establish  the  hcL  There  is  not  one  of 
the  witnesses  who  has  any  reason  for  believing  such  a  promise 
to  have  been  given,  beyond  mere  report.  They  bad  hemrd  it. 
There  is  no  indication  of  any  attempt  to  prove  a  marriage  by 
cohabitation  as  husband  and  wife,  or  by  mutual  interduuiged 
declarations,  or  by  conjugal  behaviour.  Every  thing  of  the  kmd 
is  excluded  by  the  admitted  hcH,  that  the  sileged  anion  only 
subsisted  about  ^ve  months,  and  that  it  was  stndiouBly  conceal* 
ed.  Bfarriage,  by  actual  celebration,  therefore,  is  the  one  ob 
which  the  defender  does,  and  must  rely.  Now,  it  is  admiitedy 
that  the  only  three  persons  named  or  known  having  been  pre- 
sent, being  the  clergyman  and  tWo  of  John  Gifford's  younger 
brothers,  were  all  drowned  along  with  John  himself,  and  there 
is  no  proof  of  their  having  previously  violated  the  seerecy  imr 
posed  upon  them,  by  their  being  engaged  in  this  private  trans- 
action. Margaret  Gifford  (an  unsafe  witness,  however)  Dsaket 
an  old  butler  say  that  he  was  particularly  drunk  '  on  the  occa- 
sion' of  the  nnarriage ;  but  even  she  does  not  report  him  aa  hav* 
ing  stated  that  he  was  actually  present  at  the  ceremony  (de£ 
48,  F.)  In  these  circumstances,  the  paper  produced  as  a  certi- 
ficate of  nnarriage,  which  is  said  to  be  subscribed  by  these  three 
persons,  forms  the  only  direct  proof  of  the  feet.  The  defen- 
der's case  accordingly  rests  so  much  upon  this  certificate,  that 
if  it  be  withdrawn,  his  defence  must  fail.  This  makes  it  indis- 
pensable, before  advancing  to  any  other  facts  or  views  of  the 
case,  to  ascertain  how  far  this  document  is  to  be  received  at 
genuine,  and  what  effect  is  to  be  given  to  it  The  paper  is  in 
the  following  terms : 

"  '  At  Busta,  Sth  December  1747 These  certify,  that  this 

day,  John  Gifford  of  Busta,  younger,  and  Barbarn  Pitoaim, 
there,  were  duely  married  in  presence  of  William  Qffibrd  and 
Hay  Gifford,  his  brothers,  by  John  Fisken,  Jfiw.' 

*  WiLLM.  Gifford,  witness,* 

'  Hay  Gifford,  witness,' 

'Mt  is  most  material  to  trace  the  history  of  this  document. 
It  is  said  to  be  subscribed  by  John  Fisken,  as  minister  of  the 
parish.  The  extracts  produced  fitHn  the  presbytery  records 
show  that  this  person  was  ordained  assistant  to  his  father,  the 
proper  minister  there.  The  ordination  was  vitiated  by  such 
obvious  and  flagrant  irregularities  appearing  on  the  fece  of  the 
extracts,  that  if  the  proceedings  had  been  reviewed  in  the 
Supreme  Ecclesiastical  Court,  they  must  have  been  set  aside. 
But  as  this  was  not  done,  the  ordination  must  be  taken  in  this 
question  to  be  valid.  Now,  this  marriage,  if  it  took  place,  was 
without  proclamation  of  bums.  No  proclamation  is  proved ; 
none  is  even  asserted ;  and  all  suspicion  of  it  is  excluded  by 
the  admitted  desire  and  necessity  of  concealment.  The  idea  oif 
a  regular  marriage  would  be  inconsistent  with  every  page  of 
the  defender's  evidence.  But  celebration  of  marriage,  withont 
proclamation,  was  then,  as  it  is  still,  a  grave  criminal  offence, 
punbhable  in  the  Court  of  Justiciary  by  banishment  for  tife, 
and  ruinous,  ecclesiastically,  to  any  clergyman.  It  is  extremely 
improbable  that  a  minister  should  not  oiuy  commit  this  ofi^cei 
but  that  he  should  put  a  signed  confession  of  his  having  done 
so  into  the  hands  of  another ;  especially  a  minister  ^o  knew 
what  sort  of  an  informer  he  exposed  himself  to,  when,  by  this 
guilt,  if  detected,  he  incurred  the  displeasure  of  Lady  Busta. 
This  paper  is  said  to  have  been  found  upon  the  person  of  John 
Gifford,  when  his  body  was  recovered,  two  days  after  the  fittal 
accident.  But  it  is  very  remarkable,  that  although  every  thing 
that  occurred  on  that  occasion  must  have  been  attracting  at- 
tention, and  although  Barbara  Pitcairn,  who  had  an  interest  in 
making  her  innocence  instantly  clear,  is  said  to  have  been  on 
the  beach,  no  huqian  eve  has  been  spedfied  by  whom  the  writ- 
ing was  then  seen.  The  two  witnesses  who  are  brouglit  moat 
immediately  into  connection  with  it,  are  Laurence  Johnston  and 
Peter  Williamson,  both  of  whose  fathers  assisted  and  were  Re- 
sent at  the  finding  of  the  body,  and  whos^  sons  tell  what  their 
fathers  used  to  say.  Both  of  them  are  minute  and  exact  as  to 
many  particulars.  Johnston  mentions  the  precise  day  of  the 
accident,  and  of  the  finding  of  the  bodies ;  the  hour  of  the  night, 
as  marked  by  tlie  stopping  of  the  watches  in  the  water^  when 
the  upset  had  taken  place ;  that  it  was  his  father  who  lifted 


1837.] 


IN  THE  COURT  OF  SESSION,  ale. 


297 


John's  bodjr, '  tbe  dredge  taldiig  hold  of  die  thumb/  and  that 
wben  it  was  brought  ashore,  '  there  was  plenty  people,  besides 
Mus  Pitcaim,  around  it.'    But  neither  of  them  give  any  dis- 
tinct sceoant  of  what  the  paper  was ;  which  is  not  to  be  won<> 
dered  at,  for  they  both  state  that  their  fathers  did  noi  me  it. 
Johnston  says,  '  that  he  has  heard  that  a  paper  was  found  on 
Mr  John  Giffbrd's  body ;'  '  that  his  father  told  him  that  he  had 
nerer  seen  the  paper  that  was  found  on  John  GiiTord's  body.* 
WilliaBMon  says,  '  that  his  father  did  not  see  the  paper  above 
ntntioned,  as  having  been  found  on  Mr  John  Gifford's  body, 
but  he  beard  of  it.     Depones,  That  his  fiitber  could  not  tell 
him  the  contents  of  said  paper,  because  he  did  not,  and  could 
not  read  it.'     This  witness  also  specifies  a  person  of  the  name 
of  Anne  Laurenceson,  a  servant  in  the  house  of  Busta  at  the 
tine,  who  told  hSm  the  same  story  about  a  paper  being  found, 
bat  adds, '  that  she  never  said  that  she  saw  the  said  paper,  and 
deponent  knows  that  she  could  not  write.'     Another  witness 
for  the  defender,  James  Williamson,  who  had  oflen  conversed 
with  another  person  who  was  in  the  dredging-boat,  after  saying 
'  he  supposes  the  paper  found  on  John  Gifford's  body  was  mar- 
riige-lines,'  adds,  '  that  he  cannot  say  that  any  body  ever  told 
him  they  had  seen  said  paper.'    Margaret  Gilford,  to  be  sure, 
makes  up  for  this,  by  stating,  on  the  authority  of  her  deceased 
mother,  that  the  pnper  was  not  only  known,  but  that,  after 
being  fbund  on  John's  person,  it  and  a  corresponding  one,  which 
was  in  the  custody  of  Miss  Pitcaim,  '  were  both  liud  down  on 
the  tsble  in  presence  of  the  servants,  and  were  sworn  to  before 
the  Sheriff;  and  that  the  deponent's  mother  said,  that  she  her- 
self had  sworn  to  them  before  the  Sheriff,  Mr  Malcolmson.' 
But  this  statement,  which,  if  true,  roust  have  been  capable  of 
being  corroborated  by  many  others,  stands  on  the  evidence  of 
this  solitary  witness,  who,  or  whose  informant,  is  contradicted 
by  the  decisive  fact,  that,  at  this  time,  Malcolmson  was  a  boy, 
tatd  mot  the  Sheriff  of  the  county.     'The  &ct  of  the  writing,  if 
found,  not  having  been  exhibited  at  the  moment,  is  farther  es- 
tablished tndirectiy  by  this  circumstance,  that,  although  there 
came  in  time  to  be  an  impression  on  the  minds  of  certain  per- 
sons, that  some  writing  or  other  had  been  found,  very  few  of 
them  agree  in  their  account  of  it.     It  is  described  as  *  marriage- 
lines'  (21,  C):  as  *  a  letter'  ^23,  A);  as  'a  paper  concerning 
marrisge ;  as  a  promise  of  marriage,  or  something  acknowledging 
the  child,'  (34,  D) ;  as  marriage-lines  from  the  session-clerk  ; 
as  *  someikiHff  consistent  with  marriage ;'  as  '  a  paper  ^om  her 
to  him ;'  as  a  letter  '  showing  that  the  parties  had  been  married, 
or  that  they  are  to  be  married.'     This  variety  of  description 
may  increase  the  probability  that  some  paper  or  other  had  been 
found.    But  it  is  also  a  circumstance  which  generally  attends 
the  mere  rumour  of  sudi  a  discovery  ;  and,  considering  the  de- 
cisiveness and  simplicity  of  the  document  in  question,  it  greatly 
diminishes  the  probability  of  its  identity.     The  parties  were  in 
a  situation  in  which  the  possesion  of  writings  from  each  other, 
or  even  of  regularly  interchanged  declarations,  far  short  of  mar- 
riage, is  common ;  and  therefore,  the  actual  celebration  of  a 
marriage  can  never  be  held  to  be  established  by  any  document 
of  which  the  authenticity  and  the  precise  words  are  not  known. 
The  defender,  therefore,  is  bound  to  maintain  this  specific  writ" 
i»g ;  and  I  do  not  feel  that  he  makes  an  advance  towards  doing 
so,  by  proving  a  loose  though  prevalent  impression,  that  some 
paper  or  other  had  been  found.     Even  Barbara's  assertion  of 
her  marriage,  at  the  moment  of  the  catastrophe  which  dissolved 
it  (assuming  such  an  assertion  to  have  been  made),  and  there- 
by incurring  the  danger  of  harshness  and  abuse  if  she  could  not 
prove  ir,  goes  very  little  way  to  establishing  this  particular  do- 
cnment.     She  might  have  other  writings  which  she  believed  to 
be  suffident ;  and,  even  the  consciousness  that  she  had  no  such 
evidence  whatever,  would,  with  some  temperaments,  only  in- 
crease the  iatensitv  of  these  asseverations,  on  which  alone  her 
&te  depended.     If  this  writing  had  really  been  found,  it  is  very 
difficult  to  resist  the  conviction,  that  the  fiunilv  would  have 
soon  put  it  to  its  proper  use.     A  short  pause  till  they  had  re- 
covered their  surprise,  and  ehecked  imposture,  might  not  have 
been  unnatural.     But  continued  silence  on  the  subject  of  such 
an  attesution,  and  still  more,  any  course  of  conduct  inconsistent 
with  it,  cannot  be  explibed,  except  on  the  suspicion  that  they 


never  heard  of  the  existence  of  the  paper,    or  that  they 
distrusted  it     It  is  impossible  that  the  writing  could  have  ex- 
isted, and  been  known  to  others,  without  being  known  to  old 
Busta.     His  whole  sons  had  perished  in  a  moment,  and  one  of 
his  earliest  consolations  would  have  been  in  proclaiming  and 
proving  that  he  had  still  a  lawful  grandson.     It  is  true  that 
Lady  Busts,  who  would  have  been  hostile  to  the  marriage,  was 
hostile  to  the  recognition  of  Barbara  Pitcaim,  as  her  son's 
widow;  and  it  is  possible  that  this  feeling  might  make  her, 
while  in  anger,  even  go  the  length  of  endangering  the  status  of 
her  grandson  for  a  while.     But  it  is  out  of  nature  to  suppose 
that  it  could  operate  to  the  effbct  of  making  her  conceal  the  cer- 
tificate, or  refrain  from  publishing  it  permanent^.     She  must 
have  known  the  importance  of  giving  Barbara  the  status  of  a 
woman  once  married,  while  she  was  still  alive.     But  she  never 
did  so,  thou^  strongly  tempted.     Her  husband  died  in  1760, 
having  previouslv  executed  an  entail  of  his  estate  in  favour  of 
Gideon,  whose  legitimacy  was  thus  made  a  point  of  fiimily 
honour.     But  the  certificate  was  not  brought  forward  then. 
Barbara  died  in  1766,  and  the  cause  of  offence  was  thus  re- 
moved.    But  it  was  allowed  to  remain  unseen  and  unheard  of. 
Lady  Busta  herself  died  in  1769,  when  the  last  restraint  wa4 
withdrawn,  and  the  paper  was  in  the  hands  of  the  family.     Still 
nothing  transpired  about  this  certificate,  which  lay  unknown 
by  any  mortal  from  the  time  it  is  said  to  have  been  first  dis- 
covered in  1748,  till  about  the  year  1796  or  1799 ;  when,  after 
the  silence  of  about  half  a  century,  it  is  said  to  have  mside  its 
second  appearance.     The  account  of  its  revival  then  is  contained 
in  the  important  testimonies  of  Mrs  Hutchison  (p.  37)  and  Mrs 
Bruce,  (p.  42)  two  witnesses  for  the  defender.     The  pursuer 
has  endeavoured  to  discredit  these  witnesses  by  other  evidence. 
But  in  appreciating  them,  I  take  thdr  story  as  they  themselves 
give  it. 

Mrs  Hutchison's  statement  is,  that  when  Mrs  Bruce  of  Sym- 
bister,  a  sister  of  John  Gifford,  and  called  Lady  Symbister  in 
the  proof,  was  one  day^xamining  a  chest  of  drawers  vrhich  had 
belonged  to  her  mother.  Lady  Busta,  for  some  laoe  suspected 
to  have  been  stolen,  a  grey  paper  parcel  was  found,  containing 
a  coarse  sealed  paper ;  that  the  seal  of  the  parcel  being  broken, 
there  was  found  a  sealed  letter,  addressed  to  Lady  Symbister ; 
that  the  witness  read  the  first  part  of  the  letter ;  that  Lady  Sym« 
bister  read  the  first  part  also,  and  that  as  she  was  turning  the 
leaf  '  a  note  fell  out  of  the  letter  on  the  ground  before  them ;' 
that  the  deponent  lifted  the  note ;  that  Lady  Symbister  looked 
over  it,  and  said  '  it  is  my  brother's  marriage-Unes  with  Bar- 
bara Pitcaim ;  that  she  read  that  paper  to  the  deponent,  and 
gave  it  to  the  deponent  in  her  own  hands :'  That  Lady  Sym- 
bister was  so  much  agitated  that  she  was  obliged  to  lie  down  in 
bed,  but  rose  again  m  an  hour  or  two,  and  made  the  servants 
be  called  in,  before  vdiom  she  formally  announced  the  dis- 
covery of  the  marriage-lines ;  after  which  she  did  not  put  the 
two  documents  into  the  grey  paper  again ;  but  '  laid  them  in 
another  and  a  better  drawer,*  which  was  in  her  own  room. 

An  attempt  is  made  to  confirm  this  witness  by  her  sister,  Mrs 
Sutherland,  who  says  that  she  had  repeated  the  same  story  to 
her.  No  corroboration  can  be  more  fVitile,  and  if  it  had  been 
objected  to,  it  would  probably  have  been  fbund  inadmissible. 
Mrs  Brace,  however,  was  present,  and  to  a  certain  extent  con- 
curs in  the  same  general  story.  But  there  are  some  discre- 
pandes  very  material  to  be  attended  to  in  appreciating  the 
evidence  of  both. 

1.  Mrs  Hutchison  says  that  this  took  place  earfy  in  the  morn^ 
ing,  (def.  38,  D).  Lady  Symbister  having  risen  '  about  six 
o'clock  in  the  morning,'  (40,* E.)  Mrs  Bruce  says,  '  that  it  was 
about  twelve  o'clock  mid-day  when  this  took  place,  (44  G.) 
2.  According  to  Mrs  Hutchison,  the  drawers  stood  '  in  a  sort 
of  lumber  room,'  (38,  C.)  ActiOrding  to  Mrs  Brace,  '  they  stood 
in  the  corner  of  Lady  Symbister's  sleeping  room  (44,  C.),  and 
there  was  no  furniture  in  that  room,  so  fiiir  as  she  knows,  that 
had  come  from  Busta  i  That  the  deponent  has  been  many  times 
in  the  lumber  room  and  there  was  no  chest  of  drawers  there,' 
(46,  A.)  8.  Mrs  Hutchison  swears  that  it  was  she  who  found 
the  parcel,  (38,  E.)  Mrs  Bruce,  '  That  the  deponent  saw 
Lady  Symbister  find  the  marriage-lines,  and  that  she  took  them 
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out  of  the  cbest  of  drawers  in  her  own  room,'  ^44,  C.)  4. 
Mrs  Hutchison  states,  '  that  this  took  pkce  in  the  month  of 
July,  immediately  preceding  Lady  Symbister's  death,  and  she 
died  near  to  the  Martinmas  of  the  same  year,'  (39,  D.)  Mrs 
Bruce  '  being  interrogated,  how  long  it  might  be  after  this,  that 
Lady  Symbieter  died?  Depones,  That  it  was  about  two  years} 
and  depones.  That  she  is  sure  it  was  two  years,  and  the  de- 
ponent continued  in  the  service  till  about  a  fortnight  before 
Lady  Symbister  died.'  She  died  in  November  1799,  (37,  C.) 
Unimportant  discrepancies  strengthen  credit.  But  these  incon- 
sistencies are  material ;  and  though  they  may  not  evince  skilful 
concert,  they  imply  a  degree  of  inaccuracy,  which,  in  a  story 
depending  on  these  two  witnesses  alone,  nearly  destroys  its 
evidence.  But  there  are  statements  in  each  deposition,  taken 
separately,  which  provoke  a  stronger  repugnance  to  the  testi- 
mony, than  what  is  produced  even  by  these  contradictions. 
Mrs  Hutchison  says,  that  she  read  the  first  part  of  the  Utter, 
and  that  tbe.ceitificate  was  put  into  her  hands,  and  '  that  she 
saw  that  it  was  marked  with  damp  or  rust  in  the  middle,'  (39, 
B.),  and  that  '  it  was  neither  written  in  a  very  old  hand,  nor 
in  a  very  new  hand,*  (39,  A.)  But  her  perusal  of  it  was  very 
slight ;  she  *  just  read  it  as  she  could  make  it  out,  and  cannot 
say  bow  often  she  read  it,'  (41,  D.)  Her  powers  of  reading 
are  not  great.  She  was  a  menial  servant,  and  as  she  herself 
states,  '  not  a  scholar,'  (39,  B.)  '  Depones,  That  she  cannot 
write,  and  never  was  taught  to  write,  but  she  can  read  legible 
writing ;  that  her  brother,  was  at  the  school  learning  to  uTite, 
and  she  happened  to  learn  some  letters  vnth  him.  And  being 
shown  a  paper,  marked  No.  108  of  process,  and  desired  to  read 
the  backing  thereof  she  reads  the  words,  '  Report,  Act  and 
Commission,'  and  the  words  '  at  the  instance  of,*  and  the  word 
of  '  Gifford,'  but  depones  that  she  cannot  read  the  other  words; 
and  being  particularly  directed  to  a  word  which  the  Lord  Ordi- 
nary now  puts  down  on  the  record,  as  the  word  '  witnesses,' 
depones.  That  she  cannot  read  that  word,*  (41,  £.)  The  words 
by  which  she  was  thus  tried,  though  not  eminent  for  distinct- 
ness, are  at  least  as  distinct  as  the  certificate.  Now,  she  sweara 
expressly,  that  after  these  two  papera  were  redeposited  in 
another  and  a  better  drawer,  '  she  never  saw  them  again,'  (40, 
B.  i  41,  A.),  yet  when  examined  in  the  cause,  after  an  interval 
of  at  least  thirty'two  jfears,  she  recited  almost  the  exact  terms 
of  the  certificate,  including  the  names  of  the  witnesses,  and  the 
precise  date,  without  seeing  the  paper,  and  swears  that  she  had 
so  described  it  btfore  it  had  been  lately  shown  to  her,  (39,  F.), 
and  that  '  she  so  described  the  paper  when  she  was  first  asked 
any  question  concerning  it,'  (39,  A.)  She  accounts  for  this  by 
stating,  that  besides  reading  it  herself.  Lady  Symbister  read  it 
to  her  and  the  other  servants,  and  that  she  has  a  great  memory, 
particularly  for  old  Shetland  ballads,  of  which  she  can  '  repeat 
some  hundreds  in  wholesale,'  (39,  E.)  This  last  statement 
may  possibly  be  true :  but  the  recitation  of  the  minute  terms  of 
a  prose  certificate,  after  such  a  pause,  from  pure  recollection, 
is  very  improbable.  Her  memory  breaks  out  suspiciously  again, 
in  the  remembrance  of  the  exact  words  of  the  following  formal 
address,  which  she  says  Lady  Symbister  delivered  to  the  as- 
sembled servants.  Something  being  said  about  the  lace :  De- 
pones, that  Lady  Symbister  said,  *  No,  it  is  a  better  thing  we 
have  found  this  day,  and  which  I  have  called  you  together  for :' 
That  Lady  Symbister  then  said,  *  The  happy  news  that  I  have  to 
declare  to  you  are,  that  I  have  found  my  dear  brother  s  maniage 
lines  this  day,  and  I  desire  you  all  to  declare  it  to  any  person 
in  the  island,  as  far  as  your  influence  will  go.'  An  address  not 
very  likely  to  have  been  either  delivered  or  remembered ;  es- 
pecially as  the  simple  and  continued  exhibition  of  the  certificate, 
would  have  been  more  natural  and  fiu:  more  efficacious.  She 
is  equally  successful  in  narrating  the  contents  of  the  letter : 
Depones,  '  That  Lady  Busta  said  in  the  letter,  that  it  was  the 
last  letter  which  Lady  Symbister  would  ever  get  from  her ;  that 
she  was  sorry  that  she  had  carried  her  resentment  so  far  as  to 
deny  her  son's  marriage,  for  she  knew  it ;  but  that  she  did  not 
tike  that  a  lady  should  be  in  the  house  of  Busta,  who  would 
dispute  the  authority  with  her ;  and  that  she  left  her  dying  bless- 
ing to  her  daughter,  and  enjoined  her  to  publish  her  brother's 
marriage,  and  hoped  that  she  would  obey  the  dying  injunction 


of  her  mother. '  T%is  most  important  letter  has  never  re-^ppeared^ 
either  to  confirm  or  contradict  this.  Lastly,  Though  the  wit- 
ness had  been  thus  solemnly  desired  to  promulgate  the  dis- 
covery, she  can  only  specify  two  individuals,  an  old  man  called 
Theodore  Kay  and  John  Hutchison,  to  whom  she  can  remem- 
ber telling  it,  *  though  she  may  have  told  it  to  several  persons,' 
(40.  C.) 

Mrs  Bruce,  though  sworn  by  the  last  witness  to  have  been 
present  when  the  servants  were  addressed,  says,  *  that  the  lady 
neither  told  the  deponent  to  tell  others,  that  the  tine^  were 
found,  nor  forbid  her  to  do  so;  that  she  merely  mentioned  that 
she  had  found  them,'  (45,  E.)  She  does  not  say,  that  the  lady 
made  any  address,  or  gave  any  injunctions,  or  read  the  certifi- 
cate, (43,  F.) ;  and  that  she  (the  witness)  *  heard  no  more 
about  the  marriage-lines,  and  that  Lady  Symbister  never  men- 
tioned the  subject  again  to  the  deponent,  or  in  her  hearing/ 
(44,  £.), — and  that  she  *  never  saw  the  said  paper,  since  she 
saw  it  in  Lady  Symbister's  hands,  as  above  deponed  to,'  ('43, 
G.)  Yet  the  certificate  being  shown  to  her  in  Court,  aiier 
thirty-two  yeara,  she  '  depones  that  that  is  the  very  paper.' 
She  admits  that  '  she  never  saw  the  inside  of  it,  and  knew  it 
only  by  the  spots  which  appear  upon  it,'  (43.  G.)  But  though 
certainly  spotted,  it  does  not  appear  to  me  to  have  any  such 
very  peculiar  spots  as  to  warrant  this  confident  and  hasty  iden- 
tification ;  and  I  cannot  help  suspecting,  that  if  any  old  looking 
paper  had  been  shown  to  her  she  would  have  been  equally 
clear. 

The  only  other  witness  who  is  examined  as  to  all  this,  is  Mn 
Hughson,  who  was  called  by  the  pursuer  to  prove  that  no  such 
scene  occurred.  I  think  that  this  fidls;  because  she  admits 
that  she  was  absent  twice,  and  though  only  for  a  few  days,  still 
it  is  possible  that  it  may  have  happened  just  when  she  was 
away.  But  then  she  is  very  important  indirectly ;  for  the  sen- 
sation made  by  such  a  discovery,  in  so  small  and  secluded  a 
place,  could  not  soon  die  away,  and  she  must  have  heard  of  it; 
— Mrs  Hutchison  says,  *  That  there  whs  much  conversation  about 
the  letter  and  certificate  in  the  family,  and  in  the  island,  and 
the  deponent  and  the  servants  told  every  body,  as  they  had  been 
desired;  that  it  was  in  consequence  generally  known  in  the 
island  of  Wbalsay,  that  the  letter  and  certificate  had  been 
found,'  (def.  40,  B.)  But  Mrs  Hughson,  who,  being  the 
housekeeper,  may  b^  supposed  to  have  been  an  intelligent  par- 
son, swears  that  she  never  heard  of  it ;  and  '  that  she  never 
heard  any  of  the  servants  in  the  house  of  Symbister  speaking 
of  a  certificate  of  marriage  having  been  found ;  and  depones,  that 
if  suc'h  a  thing  had  been  spoken  of,  she  must  have  heard  of  it.' 
The  only  thing  that  could  have  got  the  better  of  all  this  would 
have  been,  that  the  scene  had  been  followed  by  the  immediate, 
general,  and  continued  disclosure  of  the  two  documents,  which, 
moreover,  was  the  natural  course.  It  was  the  irresistible  course. 
But  it  is  not  pretended  that  they  were  given  or  exhibited  even 
to  Gideon,  The  mother  left  her  dying  injunction  to  her 
daughter  to  proclaim  the  gratifying  fact,  ^t  her  dead  brother 
had  been  married,  and  that  his  only  child,  now  the  owner  of 
the  family  estate,  was  legitimate,  and  gave  her  two  papers  by 
which  they  could  be  proved  i  but,  instead  of  publishing  them 
to  the  world,  or  depositing  them  with  her  nephew,  Lady  Sym- 
bister merely  bids  her  servants  tell  of  them,  and  then  quietly 
locks  them  up.  The  letter,  though  said  to  have  been  put  back 
into  the  same  drawer  with  the  certificate,  has  never  since  been 
seen,  and  the  certificate,  after  this  single  display,  only  re-ap- 
peared in  the  year  1805,  when  similar  unfortunate  circumstances 
attended  its  third  and  ultinnate  dbclosure. 

The  fiither  of  the  pursuer  was  Mr  Andrew  Gifford  of  OUa- 
berry,  who  is  represented  by  his  son  in  his  rights,  but  certainly 
not  in  his  iniquities.  It  is  proved  (def.  37,  B.)  that  Ollaberry 
had  purchased  a  chest  of  diiiwera  in  the  year  1802,  which  had 
belonged  to  Lady  Symbister.  On  the  lOth  of  September  1805, 
he  wrote  a  letter  to  the  agent  of  Gideon,  (def.  86,  £.)  repeat- 
ing what  he  had  stated  two  yeare  before,  viz.,  that  in  these 
drawera  he  had  found  a  certificate  of  the  marriage  of  Gideon's 
father  and  mother,  a  copy  of  which  he  enclosed.  This  is  the 
first  time  thai  the  docvmefU  is  ever  brought  openfy  to  light.  The 
paper  so  transmitted  is  the  certificate  produced  and  founded  on 
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by  the  defender.  Por  several  yevs  after  this,  a  great  deal  of 
correspondence  took  place  between  Ollaberry  on  the  one  part, 
ai:d  Gideon  and  his  son  on  the  other  part,  in  reference  to  this 
important  paper ;  Ollaberry  always  making  offensive  charges,  or 
dork  insinoations  about  its  authenticity,  and  trying  to  extort 
bush-money ;  and  Gideon  and  his  son  meeting  this,  not  perhaps 
with  perfect  prudence ;  because  they  ought  instantly  to  have 
tried  to  quash  this  insolence,  if  they  believed  it  to  be  so,  judi- 
cially, but  with  no  want  of  honest  manliness,  defying  and  re- 
fusing to  bribe  him.  At  last  Ollaberry  died  in  1810,  (4d,  F.) 
But,  in  February  of  that  year,  he  made  what  he  called  a  solemn 
written  dechiration  (p.  143),  not  only  that  the  certificate  which 
he  himself  had  transmitted  as  genuine  was  forged,  but  that  it 
bad  been  forged  by  him,  and  this  at  the  instigation  and  by  the 
aid  of  Gideon,  On  the  strength  of  this  declaration  mainly,  the 
pursuer  maintains  that  the  document  must  now  be  treated  as 
thus  forged.  But  some  things  must  be  considered  before  this 
result  he  adopted.  The  idea  of  a  person  alleged  to  be  usurp- 
ing the  status  of  legitimacy,  applying  to  the  true  heir  to  fabri- 
cate evidence  for  lum,  is  in  itself  not  very  credible.  But,  be- 
sides, no  such  conclusion  can  be  rested  on  this  evidence. 
Ollaberry  b  utterly  incredible  on  this  point,  or  in  this  cause. 
Whether  he  was  false  at  first  or  at  last,  he  was  certainly  most 
false  in  one  of  his  statements,  and  probably  in  both.  Forgers 
professing  penitence  are  never  good  mtnesses,  even  when  dis- 
interested and  corroborated.  But  this  one  is  not  corroborated, 
and  was  interested.  The  scroll,  of  the  declaration  was  in  the 
handwiiling  of  William  Henderson  of  Bardister,  one  of  the  sub- 
scribing witnesses,  (de£,  proof,  67,  £.)>  c^od  there  is  super- 
abundant evidence  ot  virulent  hostility  on  the  part  of  this  per- 
son to  Gideon  Gifford,  and  of  a  general  character,  qualifying 
him  almost  for  any  thing  calculated  to  hurt  an  enemy.  The 
illegitimacy  of  Gideon  would  have  brought  the  unentailed  pro** 
perty  very  near  Ollaberry's  own  family,  and  accordingly  he 
avows,  that  *  I  now  make  this  solemn  declaration  for  the  bene- 
fit of  my  own  &mily,  and  all  others  concerned,*  (143).  It  was 
under  the  impression  of  this  interest,  that,  '  from  benevolent 
motives^'  he  practised  what  he  calls  the  '  innocent  deception.' 
An  attempt  is  made  to  confirm  him,  by  showing  that  the  certi- 
ficate is  in  his  handwriting.  But  it  is  not  successful.  None  of 
the  witnesses  can  discover  any  resemblance,  except  Mr  John 
Barclay,  whose  opinion,  however,  is  extremely  faint,  (pursuer's 
proof,  43,  B.),  and  he  is  so  bad  a  judge  of  the  matter,  as  to 
think  that  other  two  papers  shown  to  him  are  in  the  hand- 
writing of  Ollaberry,  as  to  both  of  which  he  is  unquestionably 
wrong,  (pursuer's  proof,  43,  G.  44,  A.)  If  the  statement 
made  by  this  person  originally,  had  been  without  just  suspicion, 
it  might  have  been  maintained  that  the  defender  ought  not  to 
suffer  by  his  subsequent  delinquency.  But,  unfortunately,  his 
first  assertion  was  tainted  with  the  same  falsehood  and  selfish- 
ness that  mark  his  last.  His  first  communication,  which  was 
by  a  letter  dated  lOth  January  1803  (def.  proof,  36,  G.),  men- 
tions the  discovery  of  the  certificate,  and  sends  a  copy  of  it, 
but .  makes  a  valuable  consideration  necessary  for  the  recovery 
of  the  original ;  and  he  expressly  states,  that  without  that  con- 
sideration, the  original  shall  never  i^pear.  '  The  consequence 
of  this  to  you  and  your  family  you  cannot  but  put  the  proper 
value  on ;  but  I  declare  the  original  shall  never  appear  till  you 
possess  me  of  the  renunciation  you  promised  me.'  This  bribe 
^Tas  not  given ;  and  in  his  next  letter  of  the  24th  of  March  1804 
(def.  36,  D.),  he  intimates  that  the  certificate  had  been  lost, 
*  I  am  sorry  to  have  to  tell  you  that  the  certificate  which  I  pro- 
mised you  was  put  up  with  other  papers  to  be  sent  home,  when 
I  lefl  the  country,  and  must  have  been  lost,  for  they  never 
reached  home ;  nor  any  letters  at  that  time,  of  which  I  have 
never  as  yet  been  able  to  procure  any  account.'  And  so  the 
matter  stood  for  another  year  and  a  half.  At  last,  on  the  10th 
September  1805,  he  writes  a  third  letter,  avowing  that  his  last 
statement  was  a  wil/kl  falsehood^  and  that  he  now  enclosed  the 
certificate  which  had  never  been  lost,  (def.  36).  His  subsequent 
letters  from  about  this  time  till  his  death,  show  that,  in  all  his 
varying  and  inconsistent  statements,  he  had  no  object  but  ex- 
tortion. There  is  one  of  them,  dated  the  14th  December  1806, 
in  which  be  has  even  the  audacity  to  avow  that  be  had  long 


been  preparing  for  this,  by  secretly  possessing'  himself  of  the 
Busta  family}  papers,  (def.  proof,  p.  67).  No  reliance  whatever 
can  be  placied  on  such  a  witness ;  and  as  he  stands  alone  and 
utterly  uncorroborated,  as  to  the  fact  of  his  having  found  the 
paper  in  a  drawer  belonging  to  Lady  Symbister,  that  most 
material  circumstance  must  be  held  as  unproved.  No  doubt  he 
did  produce  a  paper,  which  is  not  established  to  have  been 
forged  by  him ;  but  whether  it  was  manufactured  bv  any  body 
else,  or  whether  it  was  found  in  a  situation  which  identifies  it 
with  the  document  which  Lady  Symbister  is  said  to  have  placed 
in  her  repositories,  are  very  different  questions.  An  attempt  is 
made  to  prove  that  the  paper  of  the  certificate  must  have  been 
manufactured  before  1748.  But  Mr  Macdonald,  on  whom  the 
point  depends,  says  (def.  54)  that  it  either  might  or  might  not ; 
and  at  any  rate,  it  was  surely  easy  for  auy  intending  forger  to 
possess  himself  of  a  piece  ol  paper  of  the  requisite  age  for  his 
purpose. 

"  Certain  genuine  signatures  by  the  three  persons  who  sign 
the  certificate  have  also  been  produced,  to  which  both  parties 
refer,  the  one  to  confirm,  the  other  to  disprove  the  authenticity 
of  the  subscriptions  by  comparison  of  handwriting.  This  is  ad- 
missible evidence  by  the  law  of  Scotland,  though  I  am  not 
aware  of  any  case,  in  which,  where  modern  forgery  is. alleged, 
it  has  been  acted  upon  as  sufficient  of  itself  to  sustain  the  im- 
peached writing.  1  cannot  say  that  I  am  so  satisfied  by  the 
proof  here,  that  if  it  stood  alone,  I  could  feel  confident  in  in- 
ferring fabrication.  But  certainly,  after  a  careful  examination 
of  the  writings,  I  must  say  that  I  think  the  certificate  extremely 
suspicious  in  many  particulars.  There  is  a  considerable  diffi- 
culty in  applying  the  challenged  to  the  genuine  signatures,  be- 
cause the  latter  are  not  always  written  by  each  of  the  subscribers 
in  one  uniform  way — a  circumstance  which  detracts '  greatly 
from  the  defender's  evidence ;  for  it  implies  that  he  has  not 
furnished  a  clear  standard  of  genuine  signature  for  the  Court  to 
compare  with.  But  the  signature  of  William  Gifford,  the  first 
witness,  differs  in  three  marked  particulars  (the  W,  the  con- 
tracted m,  and  the  d)  from  any  genuine  signature  of  his  that  has 
yet  been  exhibited.  However,  without  bjing  able,  and  indeed 
without  thinking  it  necessary  to  detect  fabrication,  and  still  less 
to  convict  any  individual  fiibricator,  the  conclusion  which  I 
feel  safe  in  adapting,  is,  that  the  authenticity  of  this  certificate  is 
not  proved.  If  it  be  so,  the  defender  has  no  maintainable  case. 
The  certificate  pervades,  and  is  necessary  for  every  other  part  of 
his  evideuce.  If  this  document  be  held  to  be  extinguished,  the 
testimony  of  his  own  witnesses  becomes  inconclusive  and  almost 
unmeaning.  Still,  however,  it  is  proper  to  consider  how  the 
matter  stands,  even  taking  the  certificate  into  view.  The  weight 
due  to  it,  in  connection  with  the  whole  circumstances,  must  still 
be  examined ;  for  even  in  the  case  of  the  most  regular  mar- 
riage, an  undoubted  certificate  by  the  clergyman  is  not  of  itself 
conclusive  evidence  of  the  fact.  It  must  always  be  important, 
and  in  particular  it  may  determine^  or  shift  the  burden  of  prov- 
ing. But  in  a  disputed  question,  it  is  never  in  law  conclusive. 
It  is  only  a  part  of  the  evidence.  Now,  in  appreciating  this 
writing  on  the  present  occasion,  it  is  to  be  observed  that  it  is 
not  subscribed  by  the  wedding  parties,  but  only  by  the  minister 
and  two  witnesses.  Of  the  latter,  the  eldest  was  only  seven- 
teen years  of  age,  the  younger  only  fourteen.  (Def.  59,  B.) 
The  clergyman  was  not  only  guilty  of  a  crime  in  oeing  engaged 
in  such  an  affair,  but  he  was  guilty  of  a  moral  offence,  greatly 
diminishing  the  credit  which  might  otherwise  be  due  to  a  person 
of  his  sacred  function.  He  must  have  known  that  proclamation 
of  banns  was  avoided,  not  for  any  other  objeets,  such  as  aver- 
sion to  delay,  ignorance,  or  the  notoriety  of  the  intended  mar« 
riage,  for  which  this  ceremony  is  sometimes  dispensed  with,  but 
merely,  to  deceive  the  relations  of  the  pair,  one  of  whose  ^noilies 
was  the  principal  one  in  the  parish.  The  minister  lent  himself 
to  this,  and  he  made  two  boys,  his  pupils,  his  instruments  in 
the  proceeding.  The  document  which  certifies  these  facts  may 
be  genuine,  but  it  cannot  be  recognised  as  a  proper  qffUnal  at-' 
testation.  It  must  be  confirmed.  The  ordinary  confirmation 
would  be  by  the  examination  of  those  who  subscribe  it.  But 
this  being  impossible,  we  must  look  elsewhere  for  corroborative 
evidence.     Now,  its  statements  are  not  confirmed  by  any  r«]»- 
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tive  writing.  Tbe  defender's  evidence  »  full  of  allustons  to 
ioroe  corresponding  document,  which  was  supposed  to  hare 
been  with  Barbara  Pitcairn,  (def.  proof,  9,  A;  11,  E  ;  20,  G; 
23,  D ;  27,  D ;  28,  B.)  But  there  is  no  proof  of  this,  beyond 
mere  rumour.  No  witness  pretends  to  have  read  any  such  do« 
cument,  or  to  have  heard  it  read ;  or  to  have  seen  it ;  and  the 
idea  of  its  existence  was  very  likely  to  arise  from  the  report 
that  a  counterpart  certificate  had  been  found  on  the  supposed 
husband ;  and  as  there  is  said  to  have  been  a  previous  court* 
ship,  which  ended  in  a  private  marriage,  nothing  is  more  pro- 
bable than  that  she  had  much  writing  to  show,  which  might 
easily  be  mistaken  for  evidence  of  a  complete  matrimonial  union. 
The  danger  of  trusting  to  any  such  alleged  writing,  without 
being  absolutely  certain  of  its  existence,  and  knowing  its  exact 
words,  is  sufficiently  evinced  by  the  variety  of  descriptions  given 
to  this  supposed  paper.  The  person  brought  nearest  to  it  is 
Bilrs  Winchester  (def.  54,)  who  says,  that  her  father  *  told  her 
that  Miss  Pitcaim,  after  the  accident,  produced  contract  bannti 
of  marriage.*  But  then,  the  witness  describes  these  contract 
banns,  as  she  understood  them,  to  have  been  the  certificate  of 
proclamation  of  bannB  got  from  the  session-clerk  prior  to  the 
marriage.  There  is  a  similar  confusion  in  almost  all  the  de- 
scriptions by  the  other  witnesses.  The  mere  fact  that  no  such 
writing  has  been  preserved,  is  strong  evidence  that  it  never 
existed.  There  is  no  proof  that  ahe  ever  used  it ;  and  this  is 
nearly  conclusive  to  her  never  having  had  it.  Some  of  the 
witnesses  say,  that  they  bad  heard  that  she  had  left  it  in  her 
trunk,  and  that  Lady  Busta  found  it  there,  and  destroyed  it ; 
but  there  is  no  sadsfiictory  evidence  of  this  whatever.  Nor 
does  the  copy  produced  receive  any  support  from  the  parish  re* 
cord,  which,  as  it  now  exists,  contains  no  entry  on  the  sub- 
ject. An  entry  of  the.  marriage,  indeed,  could  not  be  expected. 
But  it  is  stated  by  some  of  the  defender's  witnesses  (15,  C ;  23, 
C,)  that  they  heard  that  Barbara  Pitcaim  had  been  accused  be- 
fore the  kiik-session,  when  she  gave  up  John  Gifford  as  the 
father  of  her  child ;  and  as  the  session  record  for  this  period 
has  been  lost,  and  is  said  to  be  traced  into  the  hands  of  Gideon 
GifiTord,  the  imputation  is  put  upon  him  of  having  destroyed  it. 
There  is  nothing  whatever  in  tlus.  The  evidence,  though  not 
clear,  is  in  fiivour  of  the  records  having,  at  the  suggestion  of 
the  presbytery,  been  sent  to  Gideon,  who  was  the  principal  heri- 
tor in  the  parish,  upon  the  death  of  the  clergyman  in  the  year 
1761.  The  son  of  the  clergyman  states  expressly,  that  he  him- 
eelfsent  them  to  hhn  (pursuer's  proof,  37,  B) ;  and  the  minutes 
of  the  kirk-session,  to  which  the  defender  refers  (p.  69),  in 
order  to  show  that  they  were  committed  to  the  custody  of  that 
body,  does  not  establish  the  &ct.  They  show  that  other  things 
were  given  to  the  session,  but  not  the  record.  But,  besides, 
there  is  not  a  vestige  of  proof  that  Gideon  GifiTord  mutilated 
the  record ;  nor  is  there  any  thing  in  his  character  or  general 
conduct  to  make  this  probable.  The  imperfections  of  the 
volume  may  be  accounted  for  without  any  such  supposition. 
What  remains  of  it,  shows  that  it  was  very  irregularly  kept; 
the  minister's  son  cannot  tell  how  many  volumes  he  sent  to 
Gideon ;  and  John  Anderson,  a  subsequent  session-clerk,  swears 
that  in  his  time,  the  tearing  out  of  leaves  from  the  record,  was 
one  of  the  pastimes  of  his  own  and  the  minister's  children  (de* 
fender's  proof,  30,  31.)  The  want  of  any  entry  upon  this  sub- 
ject, therefore,  may  be  a  misfortune,  but  is  an  innocent  one,  in 
•o  far  as  Gideon  was  concerned,  and  it  is  impossible  to  take  the 
hearsay  of  two  or  three  witnesses  in  place  of  the  book.  So 
the  certificate  stands  without  any  direct  written  corroboration 
-whatever.  We  we  therefore  compelled  to  inquire  how  far  it, 
or  rather  the  marriage  it  attests,  is  confirmed  by  the  general 
drcumstances  of  the  case. 

"  There  are  no  facts  in  reference  to  what  occurred  before 
the  marriage^  that  are  material  either  way.  Every  thing  of 
the  kind  is  excluded  by  the  admitted  anxiety  for  concealment, 
under  which  the  whole  affidr  was  arranged.  The  defender, 
no  doubt  says,  that  in  spite  of  this  the  addresses  of  the  parties 
bad  been  sufficiently  disclosed,  to  raise  an  expectation  that  they 
would  be  married,  (def.,  22,  P.)  If  this  were  a  fact,  I 
should  doubt  its  being  ^vourable  for  the  defender's  case,  be- 
cause, if  tfa^re  was  no  re8<^ution  to  conceal,  or  none  strong 


endugb  to  repreai  these  apjpeanactt,  then  ought  to  have  been 
more  of  them,  if  the  intentioa  to  many  had  existed.  But  the 
£set  is  not  established.  It  ia  only  mentioned  at  soeood  hand, 
on  the  report  of  certain  dead  witneites,  and  resolves  into  infer- 
ences said  to  have  been  drawn  by  these  deceased  observers 
from  circumstances  not  explained,  and  on  a  sulject  aa  to  which 
mistake  is  common.  Accordingly,  Mrs  Ross,  one  of  the  de- 
fender's witnesses,  says,  that  her  mother  and  grandmother  told 
her  that  it  was  Mr  Fiskeo,  the  minister,  who  was  courting  Wu 
Barbara  Pitcaim,  (def.  7,  D.)  The  only.^  sworn  to,  ia  by 
Margaret  Gifford,  (def.  47,  G,)  who  (but  only  on  the  alleged 
authority  of  her  deceased  mother,)  describes  one  scene  between 
the  pair,  which,  though  it  indicates  affisction,  by  no  means  ne- 
cessarily evinces  conjugal  intention. 

'  "  The  pursuer,  on  the  other  hand,  attempts  in  his  reoord, 
to  make  the  marriage  improbable  firom  Pitcaim's  inferiority  of 
station.  There  would  be  nothing  in  this,  even  if  the  h/d  were 
established.  But  no  inferiority  either  of  birth  or  maimers  is 
proved,  but  the  reverse.  The  result  ia,  that  there  is  little  in 
the  evidence  as  applicable  to  ike  period  befire  the  marriage, 
which  makes  its  taking  place  either  probable  or  improbable. 
Two  or  three  individuals  say,  that  daoeased  people  told  them, 
that  when  the  matter  came  to  be  discussed  after  the  death  of 
John  Gifford,  they  then  remembered  having  seen  or  heard  aome- 
thing,  not  specified,  from  which  they  supposed  that  a  nMrriage 
might  take  place,  while  others  who  had  equal  opportanities  of 
observation,  say  that  they  never  heard  or  saw  any  thing  of  the 
kind,  but  all  the  evidence  upoo  either  side  makes  it  plain,  that 
deducting  these  fiiint  or  fimcied  recollections  of  M.  suspicions, 
the  union,  though  perfectly  natural,  was  divested  of  all  the  ex- 
ternal indications  of  an  ordinary  marriage.  There  is  not  a  ves- 
tige of  evidence  as  to  any  thing  that  occurred  at  the  alleged  wsar^ 
riage  itself  The  certificate  is  dated  '  Busta,*  but  Uiia  only  re- 
fers to  the  place  where  that  paper  was  made  out ;  because  ^e 
whole  facts,  and  particularly  the  vicinity  of  Lady  Bosta,  whose 
possible  appearance  would  rather  have  marred  the  work,  make 
it  certain  that  no  marriage  ceremony  was  performed  in  her  house 
between  John  Gifford  and  Barbara  Pitcaim.  The  only  other 
place  spoken  of  by  the  witness,  b  the  honae  of  SymbJsier,  in 
the  island  of  Whalsay,  which  b  expressly  said  by  Margaret 
Gifford  to  have  been  the  scene  of  the  marriage.  If  so,  it  b 
not  obvious  why  the  certificate  was  not  made  out  there.  The 
travelling  dbtance  between  the  two  spots  b  not  proved.  It 
might  be  useful  to  know  the  probability  of  a  minister  marrying 
at  Symbister,  and  writing  an  attestation  of  that  hct  on  tha  sane 
dag  in  December  at  Busta.  Margaret  Gifford  states  alsQ»  that 
there  was  so  little  concealment  in  the  transaction,  that  she  was 
told  that  it  was  signalised  by  some  domestic  dissipation.  But 
her  inaccuracy  appears  in  this  other  statement,  that  the  mar- 
riage took  place  within  a  few  weeks  ofiJohn  Gild's  deMh. 
The  death  came  within  a  fortnight  or,fomr  weeks  after  it.  (def. 
49,  F.)  The  situation  of  matters  while  the  alleged  marriage 
smbsisted,  continued  equally  free  as  before  of  all  &ots  evincing 
or  constituting  conjugal  status.  Thb  whole  period  b  aa  entiie 
blank.  Important  occurrences  arose  4^ter  the  marriage  was  dis^ 
sohed^  a  correct  estimate  of  which  is  indispensable  towards  any 
sound  dbposal  of  the  case.  They  reUte  chiefly  to  the  repmU 
in  which  Barbara  Pitcaim  and  Gideon  Giffiird  were  held,  as 
the  widow,  and  the  lawful  son  of  John  Oiffiird^  and  to  the  con- 
sciousness of  the  near  connections  of  the  fiuaily,  as  eviaoed  by 
their  conduct  <m  these  matters. 

"  On  the  former  of  these  subjects  (which  occupies  &  very  large 
portion  of  the  testimony),  there  b  little  room  for  doubt  as  to 
the  state  of  the  fact.  The  evidence  estaUishes  dearly,  that 
the  repute  was  neither  entirely  in  frvour  of  legitimaey,  nor  en- 
tirely against  it«  but  that  it  was  divided.  Thb  b  so  pbinly  the 
general  result,  that  it  b  quite  unnecessary  to  analyae  the  de- 
positions. Notwithstanding  moeh  just  critidsra  by  both  parties, 
there  b  a  strong  body  of  evidence  on  the  one  side,  not  only  in 
fiivour  of  the  marriage  and  the  legitimacy,  but  to  the  effect  that 
no  opposite  opinion  was  ever  heard  of,  and  an  equally  strong 
body  on  the  other  side  of  exactly  a  contrary  tendeney.  If  it 
were  necessary  to  decide  on  the  ooroparative  etedit  due  to  either 
class  of  wttaeises,  I  dioold  give  the  preference  to  those  oi  the 
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pursuer,  liany  of  tben  are  of  a  higiier  description,  and  more 
removed  from  the  contagion  of  local  prejudice ;  and  I  am  not 
aware  tbat  any  of  them  can  be  detected  in  deviations  from  fact 
too  important  and  too  gross  to  be  easily  accounted  for  from 
ignorance  or  forgetfulness.  8om«  of  the  most  necessary  ones 
for  the  defender  provoke  distrust.  And,  to  a  certain  extent, 
tke  opinions  of  each  set  of  witnesses  can  be  clearly  traced  to 
causes  which  impair  or  destroy  their  weight.  On  the  one  hand, 
lome  people  have  a  pleasure  in  suspecting  flaws  in  pedigrees ; 
and  those  of  this  tendency  had  considerable  encouragement 
here,  from  the  undoubted  &ct  of  the  secrecy  of  the  marriage 
sad  the  want  of  registration.  On  the  other  hand,  there  is  an 
opposite  disposition  among  the  connections  and  dependents  of  a 
resident  landed  proprietor,  to  maintain  the  purity  of  the  family 
blood,  in  which,  in  this  case,  they  were  supported  by  the  ru- 
mours about  the  certificate.  The  extent  to  which  the  reputa- 
tion of  legitimacy  rests  on  this  supposed  document,  assists  us 
greatly  in  appreciating  it.  One  witness,  who  is  confident  that 
there  was  a  marriage,  says,  '  That  she  never  heard  of  any  other 
evidence  of  it  than  the  marriage-lines,*  (def.,  9,  C.)  Another, 
who  was  alive  in  1747,  and  is  equally  sure,  '  haurd  that  the 
evidence  of  the  marriage  was  some  papers  found  on  John  Gif- 
ford's  body,'  (def.,  12,  F.)  A  third,  whose  &ther,  like  the 
father  of  the  person  just  referred  to,  saw  the  body  fbund^  De- 
poses, *  That  her  &ther  heard  no  farther  evidence  of  the  mar- 
riage, than  the  paper  above  mentioned,  and  that  the  subject 
became  matter  of  speculation  among  the  people,'  (def.,  14,  G.) 
The  tame  exclusive  reliance  on  this  document  is  expressed  by 
many  others.  For  example,  by  the  Rev.  Mr  Barclay,  the  son 
of  a  minister  in  the  parish,  who,  being  *  interrogated  whether 
be  ever  heard  of  any  other  alleged  evidence  of  John  Gififord's 
marriage  than  this  certificate,  depones,  that  he  never  did,' 
(pursuer's  proof,  p.  36,  A.)  Mr  Henderson,  a  witness  for  the 
defender,  being  asked  *  Whether  it  was  the  prevailing  opinion 
of  the  country  that  Gideon  Gifford  was  a  natural  child  ?  De- 
pones, Tbat  for  long  it  was :  That  he  first  heard  something  to 
the  contrary  of  that  report  when  the  marriage-lines  were  pro- 
duced,' (def.,  35,  A.)  And  the  Sheriff-substitute  of  the 
county  being  '  Interrogated,  what  was  the  general  report  of  the 
country  as  to  the  Mtatms  of  Gideon  Gifford  as  being  legitimate 
or  iUegitimate  ?  Depones,  That  he  beard  him  generally  spoken 
of  as  a  natural  child  down  to  the  year  1806  or  1809,  when  a 
certain  certificate  came  to  be  talked  of:  That  it  was  tben  he 
fira  beard  doubts  as  to  his  being  illegitimate.'  Another  wit- 
ness, called  for  the  pursuer,  states,  on  the  defender's  cross-ex- 
amiiiatioD,  that  she  heard  *  that  there  had  been  written  lines  of 
marriage  between  Barbara  Pitcaim  and  John  Gifford ;  and  that 
she  has  heard  that  if  Barbara  had  not  had  these  to  have  shown, 
Gideon  Gifford  would  not  have  been  admitted  to  have  been 
John  Gifford's  child,'  (pur.,  10,  C.)  So  that  the  repute  is 
in  a  great  measare  rested  on  a  fact  which  is  not  proved. 

"  Thb  example  makes  it  necessary  to  observe,  in  general, 
that  repute,  even  when  it  is  clearly  established,  is  a  fitct  which, 
if  its  application  be  not  well  considered,  is  extremely  apt  to 
mislead.  There  are  situations  in  which  the  mere  existence  of 
a  generally  prevalent  opinion  is  itself  an  ultimate  fact  in  ques- 
tions of  MttUuM,  As,  for  example,  in  oases  of  alleged  marriage 
said  to  have  been  contracted  or  proved  by  circumstances,  and 
particularly  by  conjugal  behaviour ;  because,  in  a  matter  resolv- 
uig  into  the  mare  consent  of  the  parties,  when  sudi  a  report 
exists,  no  matter  what  it  rests  upon,  every  moment  during 
which  they,  know  it,  and  do  not  check  it,  is  a  virtual  recogni- 
tion by  them  of  its  truth.  Or  when  the  events  to  which  the 
general  belief  applies,  are  so  very  remote,  tbat  they  are  loet  in 
antiquity,  and  nothing  but  the  impression  whidi  they  originally 
produced,  survives.  In  such  a  case,  the  hereditary  conviction 
may  or  moat  be  adopted  in  evidence,  partly  because  it  is  all 
that  can  be  obtained,  and  partly  because  it  may  fiurly  enough  be 
supposed,  that  at  first  it  rested  on  solid  grounds,  thoi^h  these 
cannot  now  be  explained.  But  the  repute  founded  upon,  in 
the  present  question,  never  aroae  till  after  the  marriage  was 
dissolved.  It  is  made  to  bear  upon  John  Gifford,  to  the  effect 
of  showing  him  to  have  been  married,  after  his  death.  And 
the  original  dreunistances^  though  certainly  not  recent,  are  still 


within  the  grasp  of  ordinary  proof,  in  so  much  that  they  have 
all  been  explained  by  the  testimony  of  living  witnesses,  either 
telling  what  they  then^lves  knew,  or  repeating  the  statements 
made  to  themselves,  by  those  of  the  immediately  preceding  ge- 
neration. Accordingly,  there  is  scarcely  any  valuable  witness, 
who  declares  his  conviction  in  favour  of  the  legitimacy  of 
Gideon  Gifford,  who  does  not  explain  the  grounds  on  which  this 
conviction  rests  ;  and  these  resolve  into  circumstances,  of  which 
a  Court  can  now  judge  as  well  as  they.  There  is  one  witness, 
James  Greig  (def.,  29,  B.),  who,  alter  mentioning  some  cir- 
cumstances, as  the  foundation  of  his  opinion,  adds,  *  tbat  he 
really  believes  that  there  were  other  evidence  if  he  could  mind 
them.'  But  this  reference  to  forgotten  matter,  is  almost  pe- 
culiar to  this  individual.  It  is  difficult  to  open  a  page  of  the 
proof,  without  observing  that  every  opinion  is  founded  on  the 
circumstances  with  which  evidence  has  now  made  the  case  h» 
miliar.  The  paper  jjupposed  to  have  been  found  on  John  Gif- 
ford ;  the  rumour  of  a  corresponding  paper  with  Barbara  Pit-r 
cairn ;  Lady  Busta's  real  or  pretended  dream ;  the  discovery  of 
the  certificate,  first  by  Laciy  Symbister,  and  afterwards  by 
Ollaberry ;  the  habit  of  bearing  it  talked  of;  the  recognition 
of  the  boy  by  the  family ; — these  are  the  facts  which  the  wit- 
nesses themselves  give  as  the  foundation  of  their  own  opinion 
and  of  the  public  persuasion.  Whether  these  be  sufficient 
grounds  for  the  prevailing  opinion  is  a  different  question.  But 
being  the  grounds  on  which  it  is  now  explained^  that  people 
thought  and  acted,  and  the  facts  being  ascertained,  very  little 
weight  is  due  to  the  mere  repute.  It  is  the  duty  of  the  Court 
to  disregard  the  verdict  of  the  local  public,  and  to  examine  its 
foundations,  to  sift  the  evidence  itself,  and  not  to  repdse  upon 
the  traditionary  opinion  of  a  former  age.  A  doubt  of  legitimacy 
will  always  produce  opposite  ii)tercsts  and  feelings,  and  specu- 
lations in  different  branches  and  connections  of  fiimilies,  each  of 
which  become  habituated  to  its  own  view,  and  hears  nothing 
else  within  its  own  circle.  The  legitimate  and  the  illegitimate 
fiictions  in  this  case,  derived  their  fiuth  firom  such  partial  con- 
siderations, or  such  detached  occurrences  as  moved  each  of  them 
respectively.  Ollaberry  was  a  known  enemy  of  Busta ;  and  a 
very  respectable  witness,  a  merchant  in  Liverpool,  on  being 
asked  his  own  opinion,  candidly  depones^  *  That  he  lived  at 
Ollaberry,  and  was  likely  to  adopt  the  impression  of  the  fiimily 
there,'  (pursuer's  proof,  33,  £.)  The  natural  operation  of 
such  circumstances  makes  an  undivided  repute  on  such  a  sub- 
ject a  very  rare  occurrence.  But  the  understanding  of  the 
parties  themselves,  and  of  their  immediate  connections,  stands  in 
a  different  situation  from  that  of  strangers.  Such  persons  may 
be  supposed  to  have  been  cognisant  of  the  truth,  and  their  con- 
duct is  the  only  safe  exponent  of  their  real  feelings.  If  they 
had  been  satisfied  from  the  first,  or  became  satisfied  after wards^ 
that  there  had  truly  been  a  marriage,  I  h(^d  it  to  be  certain, 
tbat  they  would  thenceforth  have  acted  on  tbat  conviction. 
There  ought,  in  this  view,  to  be  no  discoverable  difference  be- 
tween this  and  any  ordinary  family.  Some  of  them  had  the 
strongest  temptations  to  get  the  legitimacy  fixed,  and  to  confer 
status  without  delay ;  in  so  much  that  the  feeling  is  said  to  have 
extended  even  to  Lady  Symbister,  whose  family  was  brought 
nearer  the  estate  by  the  death  of  her  brothers  without  lawful 
issue,  but  whose  affection  for  them,  or  for  any  offspring  they 
might  have  left,  is  said  to  have  prevailed  over  all  selfish  views. 
The  defender  proves,  that  when  she  discovered  the  certificate, 
*  she  was  very  joyful,  and  said  it  was  the  best  news  she  had 
heard  for  twenty  years/  (def.  p.  38,  F.)  Nevertheless,  the 
proof  not  only  fails  to  establish  any  line  of  action  consistent 
with  these  feelings,  but  estfd)lishes  the  reverse.  It  shows  that 
the  relations  either  disbelieved  the  marriage,  or  were  doubtful 
of  it.  They  vaccilated,  and  in  a  way  which  is  unaccountable, 
except  on  the  idea  that  they  had  misgivings,  and  that  while  they 
avoided  taking  any  course  likely  to  bring  matters  to  a  crisis, 
they  manoeuvred  to  make  Gideon's  legitimacy  be  received  by 
the  world  without  discuasion. 

*^  The  conduct  of  those  who  best  knew  the  feeling  of  the  family 
is  explained  by  a  mw  of  the  most  respectable  witnesses^  The 
Reverend  Principal  Jack's  fother  *■  was  tutor  in  the  family  of 
Gifford  of  Busta,  and  had  charge  of  Gideon  Giff[)rd,  but  of  no 


302 


REPORTS  OF  CASES  DECffiED 


[Febniai'y 


other  pupil,'  (pur.  31,  D.)  The  Principal's  belief  is  against 
the  legitimacy ;  and  he  depones,  '  That  he  has  no  information 
derived  from  his  father  relative  to  the  family  of  Busta,  because 
his  father  always  discouraged  any  conversation  on  the  subject ; 
and  his  information  was  entirely  derived  from  other  sources. 
That  the  deponent  means  that  his  father  discouraged  any  con- 
versation relative  to  the  birth  of  the  said  Gideon  Giffbrd,'  (pur. 
31,  D.)  If  this  silence  had  been  absolute,  it  might  possibly 
have  been  ascribed  to  an  aversion  to  speak  of  the  private  mar" 
riage.  But  the  witness  says,  '  that  he  was  always  instructed 
by  his  parents  to  believe  that  Gideon  was  either  the  real  or  the 
adopted  representative  of  the  family,'  (31,  G.)  The  entail  in 
his  favour  was  made  by  this  time,  and  his  representing  the 
family — ^no  matter  how — was  the  only  fact  cared  for. 

"  This  is  confirmed  and  carried  to  a  greater  extent,  by  the 
Reverend  Mr  Barclay,  another  nephew  of  Bruce  of  Symbister, 
whose  father  was  the  minister  of  the  parish,  from  1751  to  1781. 
'  Interrogated,  whether  he  ever  heard  his  father  speak  or  ex- 
press any  opinion,  whether  Gideon  was  legitimate  or  illegid- 
mate  ?  Depones,  Never.  He  has  already  said,  his  father  never 
spoke  to  him  on  the  subject.  Depones,  That  he  never  heard 
his  mother  speak  on  the  subject.  She  died  when  deponent  was 
very  young,  so  that  he  hardly  recollects  having  seen  her.  In- 
terrogated, if  he  ever  heard  any  of  the  fiunily  of  Symbister  talk 
of  the  late  Gideon  Gifibrd's  birth?  Depones,  Never;  nor  did 
he  ever  hear  Sir  John  Mitchell  or  his  lady  speak  of  it,'  (def. 
37,  F.)  This  aversion  to  speak  of  it  was  most  prudent,  if  the 
families  were  afraid — unnatural,  if  they  were  confident. 

"  Marf^aret  Gifibrd,  indeed,  swears,  that  so  fiir  from  there 
being  any  aversion,  the  child  was  christened,  and  Mrith  great  family 
rejoicing,  in  the  house  of  Busta  ;  '  that  old  Thomas  Giffbrd  of 
Busta  held  up  the  child  to  baptism:'  That  the  servants  were 
called  in,  and  '  desired  to  drink  the  health  of  Gideon  Gifford, 
either  '  Esquire,'  or  heir  of  Busta,'  and  all  this  in  Lady  Busta'a 
presence.  It  is  impossible  to  reconcile  this  with  any  of  the 
other  leading  and  undisputed  facts.  It  is  repugnant  to  the  main 
parts,  even  of  the  defender's  own  case,  particularly  to  the  con- 
duct of  old  Busta  and  his  lady ;  and  it  would  be  difficult  to  save 
the  witness  from  a  painful  imputation,  were  she  not  protected 
by  only  professing  to  repeat  what  was  told  her  by  others.  How 
did  Me  members  of  the  family  act  on  occasions  when  the  facta 
of  their  conduct  are  clearly  ascertained  ?  Barbara  Pitcaim  had 
the  double  motive  of  interest  and  of  honour,  both  for  herself 
and  her  child,  to  insist  on  being  acknowledged  as  John  Gifford's 
widow.  Her  acquiescence,  therefore,  in  any  denial  of  her 
rights,  especially  considering  her  birth  and  character,  is  a  strong 
symptom  that  she  was  conscious  of  their  invalidity,  or  felt  that 
she  was  in  the  nearly  equally  unfortunate  predicament  of  having 
no  proof  of  their  soundness.  Yet,  she  followed  no  steady  single 
course.  On^the  one  hand,  certain  things  are  sworn  to  (at  se- 
cond hand)  powerfully  in  her  favour.  Such  as  her  stating  at 
the  time  of  the  accident,  and  when  she  first  took  up  her  posi- 
tion, that  she  had  been  married  to  John  Gifibrd ; — a  dangerous 
assertion  for  her  to  make  to  Lady  Busta  ^def.  4,  C. ;  6,  B.) ; 
and  her  resisting  pecuniary  temptation,  hela  out  to  her  by  Lady 
Busta  at  a  subsequent  period,  to  keep  back  some  evidence  of 
the  marriage,  which,  it  was  supposed,  she  was  in  possession 
of.  Mrs  Admiral  Fraser  (def.  46,  F.)  and  Mrs  Winchester 
(54,  C.)  both  state  that  the  mother  of  the  one,  and  the  father 
of  the  other,  told  them  that  they  had  been  present  when  these 
temptations  were  held  out,  and  that  Miss  Pitcaim  had  resisted 
them,  saying,  '  that  her  honour  was  more  than  all  she  could 
give  her ;'  and  that  she  '  persbted  in  this  till  her  dying  day, 
though  she  lived  in  great  poverty.'  On  the  other  hand,  these 
f.'elings  are  contradicted  by  long  and  important  passages  in  her 
Hfe.  It  is  quite  certain  that  she  did  not  assert  her  right  to  the 
station  of  Gifford's  widow  uniformly,  or  conduct  herself  in  all 
respects  as  undoubted  widows  do.  She  wore  no  mournings, 
(pursuer's  proof,  B.  9).  She  was  buried  as  Barbara  Pitcaim, 
(pursuer's  proof,  73).  No  doubt.  Lady  Busta,  who,  it  is  said, 
probably  managed  the  funeral,  was  alive  \vhen  she  died ;  but 
the  estate  had  been  previously  settled  upon  Gideon,  as  Lady 
Busta's  grandson ;  and  after  this,  it  is  difficult  to  understand  any 
feeling  that  could  induce  that  woman  to  encourage  the  doubts, 


which  she  knew  existed,  by  permanently  degrading  the  mother 
of  that  child  on  the  face  of  the  parish  record.  But  the  fact  is, 
that  she  was  not  merely  buried,  but  lived  as  Barbara  Pitcaim. 
She  was  never  known  as  any  thing  else.  Nor  was  it  merely 
the  name  of  widow  that  she  sunk.  Mr  Barclay,  the  medicai 
attendant  of  the  family,  and  in  great  intimacy  with  theao,  '  de- 
pones. That  he  always  heard  that  Gideon  Gifford's  mother  was 
Barbara  Pitcairn.  Depones,  That  he  never  heard  her  spoken 
of  by  any  other  name.  Depones,  That  she  was  never  reputed 
to  be  the  widow  of  John  Gifford,  so  fitf  as  the  deponeot  ever 
heard,'  (pursuer's  proof,  42,  C.) 

"  There  is  other  evidence  to  the  same  efiect.  But  her  sub- 
mission to  this  treatment  is  so  certain,  that  it  is  endeavoured  to 
be  accounted  for  by  ascribing  it  to  the  necessity  of  humouring 
Lady  Busta.  This  might  have  operated  a  certain  length,  and 
for  a  certain  time,  but  it  could  scarcely  make  her  continue  such 
an  unworthy  sacrifice,  after  her  son's  interests  were  fully  secured^ 
and  after  she  must  have  hnown  that  his  legitimacy  was  questioned. 
The  Reverend  Mr  Barclay  and  others  say,  that  she  always  main- 
tained that  there  had  been  a  promise  of  marriage.  'The  only 
solution  which  explains  both  parts  of  her  conduct  is,  that  she 
thought  that  the  intention  to  marry,  saved  her  honour,  and  en- 
titled her  morally  to  say  that  she  was  his  widow,  but  that  she 
was  aware  that  legally  this  was  not  enough. 

*'  Lady  Busta's  behaviour  was  less  equivocal.  The  whole 
proof  teems  with  evidence  of  her  aversion  to  recognise  Barbara 
as  her  daughter-in-law :  '  Lady  Busta  could  never  bear  to  look 
upon  the  woman,'  yet  she  uniformly  cherished  the  boy.  *  The 
first  time  Gideon  was  brought  to  see  her,  she  laid  her  finger  on 
his  brow  and  said,  that  brow  should  make  a  man  of  him  yet, 
having  immediately  recognised  the  likeness  to  her  son,*— (pur., 
36,  G.)  Being  thus  partial  to  the  boy,  I  cannot  aocomt  for 
her  fixed  and  undisguised  hostility  to  the  mother,  except  upon 
the  principle  that  she  was  satisfied  that  there  had  been  no  mar- 
riage. She  need  not  have  liked  her,  but  if  she  had  really 
beUeved  that  Barbara  was  the  lawful  mother  of  that  child,  why 
should  she  publicly  degrade  her  ?  And  her  conduct  even  to- 
wards her  grandson  is  incomprehensible,  on  the  idea  of  her 
being  satisfied  of  his  legitimacy,  and  consequently  that  his  statue 
did  not  depend  upon  her  skill.  It  is  the  defender's  statement, 
that  she  had  early  got  possession  of  the  certificate  of  marriage ; 
that  certificate  which  is  now  held  to  be  nearly  condusire. 
But  instead  of  putting  down  all  surmises  by  exhibiting  it,  she 
locked  it  up,  so  that  it  could  never  be  discussed,  and  never^ren 
re-appeared  by  any  act  of  hers.  And  when,  after  about  fifty 
years,  it  >vas  discovered  by  her  daughter,  it  is  another  part  of 
the  defender's  case,  that  it  was  found,  accompanied  by  a  letter 
from  her,  which  that  daughter  described,  as  saying  '  that  it  vms 
her  mother's  last  letter  to  her,  enjoining  her  to  declare  her 
brother's  marriage  with  Barbara  Pitcairn,  and  that  she  was  very 
^lad  to  do  so,  for  she  had  long  known  it,  and  her  mother's  in- 
junctions to  her  had  kept  her  back  from  dedaring  it,  (def., 
38,  F.)  If  Lady  Busta  had  been  satisfied  that  all  was  right, 
why  her  first  injunction  to  conceal  ?  and  then,  why  a  posthu- 
mous  direction  to  a  respectable  daughter  to  proclaim  Uiat  her 
brother's  son  was  not  a  bastard  ?  This  last  statement,  however, 
depends  upon  the  testimony  of  Mrs  Hutchison,  whom  I  very  much 
distrust.  But  there  is  safer  evidence.  Lady  Busta'a  husband 
died  in  1760,  and  Gideon  was  not  of  age  till  1769;  and,  during 
this  period,  her  ladyship  and  her  brother.  Sir  Andrew  Mitchell, 
acted  as  his  tutors,  under  a  nomination  by  the  deceased  grand- 
fiither ;  but  she  was  the  principal  manager,  as  she  was  in  every 
thing  she  meddled  with.  Now,  she  was  aware  of  proceedings 
in  which  ■  Gideon's  illegitimacy  was  expressly  stated.  This  is 
set  forth  in  the  '  answers  for  Thomas  jkf ouat  of  ,Garth  to  the 
petition  of  Gideon  Gifford  of  Busta,'  (pur.  proof,  84.)  It  is 
possible, — ^but,  considering  the  character,  very  improbable, — 
that  she  did  not  observe  these  statements  in  a  pleading.  But 
similar  ones  are  made  directly  to  herself,  Mr  Anderson,  the 
family  agent,  told  her,  in  a  memorial  on  these  affiiirs,  in  1760, 
'  In  the  present  case  there  can  be  no  tutor-at-law,'  (pur.,  76,) 
plainly  because  of  Gideon's  bastardy,  and  consequent  want  of 
relations.  In  1761,  she  sends  a  very  sensible  memorial  to  Mr 
Anderson,  to  which  he,  in  the  tame  year,  sends  an  answer 
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(pur.,  77),  in  which  he  distinptly  tells  her,  that  although 
Gideon  be  entitled  to  the  estate  of  Busta,  because  it  was  ex- 
pressly conveyed  to  him,  the  rest  of  the  real  property  *  will 
belong  to  your  daughters,  who  are  the  heirs-at-law.'  She  sends 
observations  on  these  answers,  on  the  4th  of  January  1762,  in 
which  sbf  says :  *  Lady  Busta  observes  what  is  noticed  by  Mr 
Anderson  anent  the  deed  of  tailzie,  of  not  bearing  an  assigna- 
tion to  the  heritable  debts.'  Mr  Anderson  sends  her  another 
memoiial  iu  1765,  in  which  he'tells  her  that  he  was  proceeding 
to  act  upon  the  fact  that  the  real  property,  not  expressly  ^con- 
reyed,  belonged  to  the  daughters  as  heirs-at-Iaw.  *  The  adjudi- 
cation is  now  clearly  devolved  upon  Lady  Busta's  only  daugh- 
ter. Christian  Gitford,  Lady  Symbister,  and  Andrew  Gifford, 
eldest  son  of  Lady  Busta's  youngest  daughter,  who  are  joint 
heirs  of  conquest  in  general  to  the  late  Patrick  Gilford,  the 
adjudger,  and  Mr  Anderson  has  sent  to  Mr  Malcolmson  a  brieve 
to  expede  a  general  service  in  their  favour,  which  will  be  a 
good  title  to  the  adjudicarion,  and  of  course  to  Grarth's  heritable 
bond ;  and  how  soon  the  service  is  returned,  a  summons  will 
be  raised  at  their  instance  against  Mouat  of  Garth,*  (pur.,  89) 
This  service,  which  directly  excluded  Gideon  from  the  charac- 
ter of  heir-at-law,  was  accordingly  completed  in  1777»  (pur., 
95) ;  and  the  Gilford  of  Wethersta,  to  which  the  daughters 
were  thus  declared  heirs-at-law,  was  a  brother  of  old  Busta, 
and  therefore  had  probably  been  cognisant  of  the  circumstances 
respecting  the  legitimacy. 

**  Lady  Busta's  belief  in  the  legitimacy  of  her  grandson  and 
pupil  cannot  be  reconciled  with  these  proceedings.  But  her 
conduct  can  easily  be  reconciled  to  the  views  of  a  managing 
grandmother,  conscious  of  a  fiital  defect,  and  therefore  desirous 
of  sobmitting  to  almost  any  thing  rather  than  provoke  discus- 
sion. 

"  Old  Busta  has  recorded  his  opinion  under  his  own  hand. 
In  the  year  175*2,  by  which  time  he  must  have  recovered  from 
the  shock  of  the  accident,  and  been  aware  of  the  certificate,  if 
it  existed,  which  indeed  is  said  to  have  been  in  the  possession 
of  his  own  wife,  he  set  about  arranging  his  affairs.  For  this 
purpose  he  sent  his  agent  '  a  short  narrative  of  the  present 
situation  of  my  family,'  (pur.,  p.  63.)  In  this  narrative  he 
explicitly  sets  forth  the  bastardy.  '  It  hath  pleased  God  to 
remove  all  my  sons  by  death,  unmarried,  and  leaving  no  children 
alter  them,  save  only  my  eldest  son,  who  left  a  girl  with  child, 
whether  he  designed  to  ooarry  her  or  not,  I  know  not ;  but  the 
child  promises  to  be  a  very  promising  bioy,'  &c.  After  men- 
tioning his  daughters  and  his  estate,  he  says :  *  As  I  have  no 
son  to  leave  it  to,  these  daughters  has  the  best  natural  right ; 
but  thereby  my  name  and  family  becomes  extinct,  in  case  it  is 
not  otherwise  provided  by  me  in  my  lifetime,  after  we  have 
iHMsessed  the  same  upwards  of  two  hundred  years.'  To  re- 
medy this,  he  proposes  *  to  entail  the  whole  or  the  greater 
part  thereof  upon  my  nearest  heir-male  ;  and  although  the  child 
above  mentioned  labours  under  a  legal  inability  to  succeed  to 
tne  and  my  estate,  yet  as  that  defect  may  be  supplied,  I  think 
that  he  has  the  best  natural  right  to  stand  first  in  the  entail ; 
and  the  necessary  steps  to  be  taken  to  clothe  him  with  a  legal 
title,  1  want  to  be  informed  anent.'  The  information  he  got 
does  not  appear.  But  before  the  end  of  the  year  he  executed 
an  eatail,  conveying  the  estate  of  Busta  to  Gideon  Gifford, 
'my  grandson,  procreatt;  of  the  body  of  John  Gifford,  my  eldest 
lawful  son,'  and  containing  a  destination  in  which  a  very  im- 
pressive difference  is  made  between  this  grandson  and  the  law- 
ful daughters.  The  estate  is  made  to  descend  to  Gideon,  and 
to  eadi  of  the  daughters,  and  the  heirs-male  of  the  body  of  each 
successively.  But  here  the  provisions  for  the  adopted  grandson 
stops;  for  fiuling  these  heirs -male,  he  brings  in,  not  the  heirs- 
ftmak  ofhiM  body,  as  is  natural  in  the  case  of  lawful  grandsons, 
but  the  heira  female  of  the  bodies  of  his  daughters,  and  the 
heirs-oiali;  of  their  bodies.  So  that  Gideon,  with  the  best 
right,  if  he  was  believed  to  be  lawful,  is  thrown  out  of  the  suc- 
cession sooner  than  his  aunts,  whose  legitimacy  was  certain. 
It  is  uttdriT  this  entail  that  the  estate  has  ever  since  been  held. 

"  It  has  been  argued  by  the  defender,  that  nothing  can  de- 
mmtrate  the  belief,  both  of  old  Busta  and  his  wife  in  tfie 
legitimacy  of  Gideon,  so  unanswerably,  as  the  simple  fact  that 


they  recognised  him  as  their  grandson.  If,  it  is  said,  they  be- 
lieved him  to  be  a  bastard,  and  his  mother,  in  asserting  mar- 
riage, to  have  been  an  imposter,  shocking  their  affections  and 
insulting  the  memory  of  their  son,  is  it  conceivable  that  thejr 
could  permit  her  to  remain,  and  the  child  to  be  bom  and  reared, 
as  they  did,  in  their  house,  and  then  settle  the  family  estate 
upon  him,  io  the  exclusion  of  their  daughters,  one  of  whom, 
married  to  a  Gifford,  had  at  this  rime  a  son.  It  is  impossible 
not  to  feel  the  force  of  this  view.  Had  the  grand-parents  not 
contradicted  it,  it  would  have  "been  very  strong.  But  looking 
at  their  whole  conduct,  it  is  difficult  to  comprehend  their  true 
feeling  any  how.  It  Is  certainly  odd  that  they  should  disinherit 
their  daughters  for  a  bastard  infant.  But  is  it  not  as  odd,  that 
if  they  did  not  think  him  a  bastard,  they  should  transact  serious 
business  on  the  footing  that  he  was  one,  and  expressly  call  him 
so  in  solemn  deeds?  Their  two  lines  of  conduct  cannot  be 
perfectly  reconciled,  except  on  the  supposition,  which  all  the 
facts  recommend  as  the  probable  solution,  that  they  were  per- 
fectly aware  of  the  illegitimacy,  but  cherished  a  genuine  affec- 
tion, which  strengthened  into  a  second  nature  for  the  adopted 
boy.  The  sudden  loss  of  their  own  sons  must  have  made 
them  cling  to  the  hope  of  any  remnant  being  saved ;  and  this 
hope  was  excited  by  the  claim  preferred  at  the  moment  by 
Barbara  Pitcairn.  The  child  was  allowed  to  be  bom  in  the 
house,  and  it  grew  up  under  their  eye.  The  grandmother  re- 
cognised in  him  the  features  of  her  son,  and  the  grandfather, 
at  the  very  moment  that  he  is  stating  him  to  be  illegitimate, 
pleases  himself  by  describing  him.  as  a  promising  boy.  It  is 
quite  out  of  nature,  that  in  a  remote  part  of  feudal  Scotland, 
in  the  year  1748,  the  passion  for  direct  male  descent,  when 
united  in  a  landed  family,  with  such  an  interest  in  the  undoubt- 
ed issue  of  an  eldest  son,  should  weaken  the  aversion  to  legiti- 
macy, and  lead,  especially  if  one-half  the  public  disbelieve  the 
flaw,  to  the  preference  of  such  issue  over  daughters  and  thdr 
children.  If  this  solution  cannot  be  receiyed,  and,  if  instead 
of  reconciling  both  sides  of  their  conduct,  all  that  can  be  done 
is  to  adopt  that  one  which  is  least  incomprehensible,  it  has  then 
to  be  observed  that,  in  detecting  the  red  feeling,  more  weight 
is  due,  in  the  case  of  parents,  to  behaviour  indicating  bastardy, 
than  to  that  which  indicates  legitimacy.  A  parent  may  have 
many  reasons  for  representing  a  natural  son  as  legitimate. 
There  are  very  few  that  can  induce  him  to  describe  a  legitimate 
child  as  a  bastard. 

"  Lady  Symbister *s  conduct,  chiefly  in  relation  to  the  certi- 
ficate, has  been  already  mentioned.  I  recur  to  it  again,  merely 
to  notice  that  there  is  a  letter  by  her  to  Gideon  in  1773,  in 
which  she  concludes  thus : — *  I  am  with  esteem,  dear  Sir,  your 
affectionate  Aunt  and  humble  sert.'  (Def.  61,  D.)  She  was 
his  aunt  in  one  sense ;  in  the  same  sense  in  which  her  &ther,  in 
the  same  page  in  which  he  describes  him  as  a  natural  child,  fkils 
him  '  my  grandson.'  Whether  this  was  the  sense  in  which  she 
used  the  word,  may  be  judged  of  from  what  is  stated  by  Prin- 
cipal Jack,  one  of  her  Ladyship* s  lawful  nephews.  He  swears 
(pur.,  32,  E.),  *  That  though  he  believes  his  aunt  acknowledged 
Gideon  Gifford  as  the  adopted  heir  of  the  family,  she  adopted 
the  idea  of  her  mother,  and  did  not  acknowledge  him  as  her 
lawful  nephew.'  He  adds,  *  that  she  was  a  lady  of  such  kind- 
ness arid  courtesy,  that  if  she  had  believed  him  to  be  so,  she 
would  have  acknowledged  him  in  that  character  with  the  great- 
est* warmth,  which  she  did  not,'  (pur.,  32,  D.) 

"  The  opinion  of  Gideon,  in  favour  of  the  purity  of  his  own 
birth,  would  perhaps  be  of  little  importance,  were  it  not  that 
his  son,  the  defender,  founds  strongly  on  the  long  period  during 
which  be  and  his  predecessors  have  been  allowed  to  remain  in  un- 
challenged possession  of  the  estate,  and  with  a  character  of  legiti- 
macy never  disputed.  This  plea  makes  it  necessary  to  observe 
the  &cts.  I  disregard  the  drunken  rudeness  of  Dr  Gifford,  who  is 
said,  when  intoxicated,  to  have  called  Gideon  a  bastard  to  his 
face  (pur.,  5  C;  17,  F;  27,  C;  53,  B),  and  all  such  casual 
impertinendes.  But  it  is  impossible  to  overlook,  that  though 
there  were  always  two  known  and  inconsistent  opinions  about 
his  birth,  and  that  though  the  quashing  of  the  injurious  one  by 
some  decisive  proceedings,  while  the  evidence  was  fresh,  would 
have  been  the  natural  course  with  a  person  confident  of  his 
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legitimacy,  he  never  attempted  to  establish  his  $taiu$  as  heir- 
of-line,  but  was  contented  to  hold  the  estate  merely  under  the 
entail.  He  was  described  as  illegitiinate,  ia  at  least  one  judicial 
pleading  (pur.,  98),  wbich,  as  it  rehites  to  a  bond  for  £10,000, 
and  he  was  then  thirty-three  years  old,  it  is  more  than  probable 
that  he  personally  saw,  yet  the  answers  lodged  in  his  own  name 
alone,  contain  no  remarks  upon  this  imputation.  Another 
pleading  (pur.,  1 16)  in  which  the  same  thing  is  said,  is  treated 
on  this  pomt  with  the  same  silence.  The  relevancy  of  these 
statements  to  the  cause  is  not  apparent,  but  their  being  obtrud- 
ed unnecessarily,  would  have  only  been  an  additional  reason 
with  a  lawful  son  to  check  them.  Nor  was  it  silence  alone 
that  has  occasioned  a  doubt  of  his  consciousness.  He  allowed 
his  illegitimacy,  or  statements  and  proceedings  implying  it,  to 
form  the  basis  of  practical  transactions.  He  got  the  estate 
of  Busta  under  the  deed,  and  it  is  said,  took  some  other  sub- 
jects which  that  deed  did  not  carry.  These,  or  in  other  words, 
the  whole  succession  of  Old  Busta,  came  into  his  possession ; 
and  in  so  far  as  he  has  been  in  the  eigoyment  of  any  not  cover- 
ed by  the  deed,  the  defender  argues  that  he  must  have  been 
possessing  under  an  admission  of  his  being  the  heir.  I  attach 
no  weight  to  this  negative  recognition,  especially  as  the  de- 
fender says  that  it  was  supposed  that  these  subjects  fell  under 
the  deed,  and  that  since  this  has  been  found  to  be  an  error,  the 
title  to  them  is  now  under  judicial  discussion.  But  whatever 
doubt  there  may  have  been  to  the  direct  succession  to  old  Busta, 
there  is  not  as  to  all  the  collateral  ettceesgions.  These  were 
discussed  and  disposed  of,  on  at  least  three  occasions ;  and  on 
every  one  of  them  Gideon  arranged,  upon  the  footing  that  he 
was  not  the  heir  of  parties,  in  relation  to  whom  he  unquestionabljf 
held  thai  ehturaeter,  if  he  wa$  legitimate*  He  allowed  others  to 
come  in  before  him,  on  the  open,  formal  statement,  set  forth 
in  regular  proceedings,  that  they  were  the  heirs  and  not  he. 
The  evidence  of  this  is  to  be  found  in  the  details  of  the  succes- 
sions to  Lady  Symbister,  to  the  Westshore,  and  to  the  Girhta 
bonds.  The  slendemess  or  utter  fruitlessness  <^  any  of  these 
successions  is  of  no  consequence.  The  character  to  him  was 
every  thing.  A  person  may  doubt  his  own  legitimacy  erro- 
neously, or  firmly  believing  it,  he  may  grouudlessly  despair  of 
t>roving  it,  or  believing  that  he  might  prove  it,  he  may  prefer 
the  comparative  safety  of  silence  to  the  absolute  security  of  a 
doubtful  decree ;  and  under  the  operation  of  either  mistake,  a 
cautious  or  a  timid  man  may  submit  to  a  great  deal,  rather  than 
incur  the  expense  and  anxiety  of  getting  the  point  settled. 
This  shrinking  from  discussion,  and  from  taking  offence  there- 
for, may  have  been  mere  prudence,  and  no  admission  of  spuri- 
ousness.  But  it  is  a  complete  answer  to  the  credit  which  the 
defender  claims  on  account  of  bis  long  possession,  and  the 
general  recopiition  of  his  title.  The  ioSrence  fiom  these  &cts 
might,  in  strictness,  be  carried  much  fi&rther. 

'*  The  pursuer  founded  strongly  on  the  correspondence  whidi 
passed  between  OUaberry,  and  Gideon ^and  his  son,  from  180B 
to  1810,  as  evindng  conscious  guilt  b^'Gideon,  in  the  fabrica^ 
tion  of  the  certificate.  I  think  this  imputation  groundless. 
There  are  a  few  passages  which  are  mysterious,  because  they 
cannot  now  be  explained,  but  the  allusions  are  all  made  intelli- 
gible enough,  by  supposing  that  they  referred  to  Gideon's  very 
natural  desire  to  keep  so  false  and  dangerous  a  character  as 
Ollaberry  from  making  charges,  which,  however  groundless, 
must  be  troublesome.  The  letters,  on  Uie  whole,  are  fiivour- 
able  to  the  predecessor  of  the  defender,  who,  I  am  confident, 
could  have  prevented  the  solemn  declaration,  if  he  had  chosen 
to  bribe  its  author.  Nor  do  I  think  that  any  fiice  is  given  to 
the  charge  of  accession  to  the  forgery,  by  the  scene  described 
by  Mr  John  Barcky,  (pur.,  42),  who  says,  that  on  hearing  of 
the  declaration,  Gideon  sent  him  to  ask  Ollaberry  how  he 
could  reconcile  it  with  his  letters — that  OUaberry's  answer  was, 
that  both  had  been  written  at  Gideon's  instigation,  and  that 
when  this  message  was  delivered,  '  Mrs  Gideon  Gifford  burst 
into  tears,  and  said  they  were  both  old  men,  and  that  if  they 
had  done  any  wrong,  she  hoped  they  would  ask  pardon  of  Al- 
mighty God.'  (pur.,  42,  G).  Gideon  sending  such  a  message 
to  sudi  a  num,  is  scarcely  reooncileable  with  conscious  gwlt. 
The  double  crime  of  causing  both  the  certificate  and  the  letters 


to  be  forged,  rests  on  Ollaberry,  an  undoubted  culprit,  alone, 
and  is  inconsistent  even  with  bis  declaration,  where  he  statei 
himself  to  have  been  induced  to  write  only  a  single  &lse  letter, 
whereas  his  answer  to  the  message  makes  the  charge  include 
them  all.  The  exclamation  of  Mrs  Gifford  evinces  alarm  by 
her  at  a  communication  about  a  matter  she  was  ignorant  o^ 
but  no  admission  or  consciousness  of  criminaUty  by  her  husband 
or  by  any  body. 

"  The  long  i^parent  acquiescence  6y  Ollaberry  in  what  his 
son  now  describes  as  the  usurpation  of  status  by  hjs  adversary, 
might  be  as  strong  a  isct  for.  the  defender  as  the  silence  of 
Gideon  is  ^r  the  pursuer,  if  it  were  possible  to  make  any  thii^ 
sincere  or  oonsist^t  out  of  OUaberry's  conduct  But  he  plainly 
had  no  principle  or  object  but  extortion,  for  which  he  professed, 
and  varied  according  to  circumstances,  so  as  to  make  it  abnird 
to  refer  his  proceedings  to  any  honest  oonviedon  either  of  legi- 
timacy  or  of  bastardy.  The  only  clear  truth  seema  to  have 
been,  that  he  and  Gideon  were  mutua^  afraid. 

**  On  the  whole,  a  review  of  what  the  immediate  connectiotts 
of  the  family  actually  did,  impresses  me  with  the  conviction 
that,  in  so  fiu*  as  they  ptofessed  to  believe  in  the  marriage, 
their  professions  were  inconsistent  with  their  conduct:  and 
wherever  this  repugnance  occurs,  a  Court  can  be  at  no  loss 
which  to  prefer. 

"  In  judging  of  the  whole  case,  we  are  apt  to  be  misled  by 
the  mere  antiquity  of  the  events.     Their  remoteness,  though  by 
no  means  so  great  as  to  lie  beyond  the  reach  of  ordinary  evi< 
dence,  ^empts  uis  to  overlook  its  rules,  and  has  a  tendency  to 
give  a  story,  in  itself  simple,  an  air  of  mystery,  and  to  snb^- 
tute  a  cloud  of  j'umonr,  fiuicy,  hearsay  and  tradition  for  original 
and  proved  fiicts.     The  proper  mode  of  dealing  with  swih.  a 
question  is,  to  divest  it  of  all  this  confusing  matter,  and  to  con- 
sider it  as  an  ordinary  recent  case,  depending  on  the  evidence 
pow  before  us.     Depriving  it  of  its  antiquity  gives,  in  my  opi- 
nion, great  advantage  to  the  defender,  because  it  exdudes  that 
long  course  of  divided  reputation,  and  of  unfavourable  proceed- 
ings which  afterwards  followed.     What  would  there  have  been 
to  have  maintained  an  action  of  declarator  of  legitimacy  ik  mar* 
riagein  the  year  1750  on  the  present  evidence  f     There  had 
been  no  previous  enunciation,  or  warranted  belief,  that  such  an 
union  was  to  take  place.      Concealment  was  a  part  of  the 
scheme.     Af^er  the  union  was  formed,  and  during  the  five 
months  it  subsisted,  this  necessity  kept  down  all  external  indi- 
cations of  what  had -passed.     There  was  no  congratulations  by 
friends,  no  introductions  to  new  relations,  no  acknowledgments 
by  society,  no  open  conjugal  recognitions  by. the  paities  them- 
selves.    While  matters  are  in  this  state,  the  averred  marriage 
is  suddenly  dissolved  by  an  accident,  v^ch  carries  off  the  hus- 
band and  all  the  known  witnesses  of  the  ceremony*     The  certi- 
ficate (assuming  its  genuineness)  alone  remains,  but  uncorro- 
borated by  any  other  wiiting  or  by  any  testimony.     If  evidenee 
of  a  marriage  cannot  be  extracted  out  of  these  elenenta,  it 
could  still  less  be  extracted  out  of  the  events  of  the  subsequent 
seventy  years.     Had  the  union  been  g<me  about  in  the  usual 
way,  the  calamity  which  dissolved  it  would  not  have  extin- 
guished its  proof.     But  the  rules,  or  the  application  of  the  rales 
of  evidence,  cannot  be  altered  to  suit  the  convenience  ^  those, 
who,  by  irregidar  and  concealed  proceedings,  unforttntately 
deprive  themselviss  of  their  protection.     Certain  legal  maxinaa 
have  been  referred  tp,  which  it  is  scarcely  necessary  te  notice. 
Such  as,  that,  m  dubio  pro  statu  presumendum,  and  that  filiation 
being  proved,  legitimacy  is  to  be  presumed.     Theee  prindpiea 
have  no  application  to  a  case,  where  the  parents  never  were  in 
possession  of  the  status  of  married  persons,  during  the  aabaia- 
tence  of  the  alleged  marriage,  and  where  the  repute  of  the  child 
was  always  veiry  equivocal.     Even  if  this  had  been  a  motion, 
therefore,  for  a  new  trial,  on  the  ground  that  the  verdict 
was  contradicted,  or  unsupported  by  the  evidence,  I  should 
have  felt  compelled  to  grant  it.     But  this  is  not  die  principle 
on  which  the  validity  of  a  verdict  of  service  is  to  be  deter- 
inined.     The  law  as  it  is,  does  not  trust  the  decision  of  sueb 
questions  of  status  solely,  or  even  principally  to  jmies ;  and 
where  the  conclusion  come  to  by  them  Is  jhalleag^d,  it  no^ 
only  gives  a  reviejir  to  the  Court,  but  requires  the  Court  to 
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eonfiriD  the  ver^ct,  only  when  the  Judges  tare  tkemsehet  iatit^ 
fied  that  the  evidence  can  warrant  no  other  result.  Hence  the 
proof  is  directed  to  be  taken  down  in  writing,  merely  in  order 
to  enable  them  to  have  the  means  of  correcting  the  jury  by 
tlieir  own  independent  opinion ;  and  the  processes^,  both  of  trial 
and  of  revision,  are,  in  other  material  respects,  conducted  on 
qmte  different  principles  from  those  of  an  ordinary  case.  Still 
there  must  always  be  a  disposition  to  respect  what  any^  previous 
tribunal  has  done,  especially  what  has  been  done  by  a  jury  with 
facts.  But,  with  all  this,  I  cannot  uphold  a  verdict  which  I 
think  most  clearly  repugnant  to  the  evidence  and  to  the  truth 
of  the  case.  The  effect  of  additional  evidence,  if  tendered,  re- 
mains to  be  seen." 

The  defender  reclaimed.  A  beariog  was  ordered  on 
the  whole  cause,  and  took  place  on  several  days  at 
great  length.  At  the  hearing,  it  wz»  contended  for 
the  defender,  in  addition  to  the  argument  upon  the 
evidence,  that  the  Court  of  Session  had  not  the  power 
to  set  aside  the  verdict  of  the  jury  upon  mere  difference 
of  opipion  from  them  as  to  the  proof  being  defective. 
It  was  not  enough  that  the  Court  should  consider  it  as 
insufficient  to  support  the  verdict,  as  it  was  the  peculiar 
province  of  the  jury  to  judge  of  Uie  import  of  the  evi- 
dence. The  proceedings  here  had  not  taken  place  on 
an  ex  parte  brief,  but  in  a  competition  which  led  to  a 
long  and  most  anxious  inve^igation,  the  decision  of 
the  jury  upon  which  was  entitled  to  the  greatest  weighty 
and  ought  not  to  be  disturbed  until  clearly  disproved, 
especially  as  inquests  no  longer  take  place  before  the 
Macers  as  formerly,  but  before  the  Junior  Lord  Ordi- 
nary^  by  Statute  1  and  2  Geo.  IV.  c  38.  Hence  it 
follows,  that  the  verdict  must  stand,  if  the  pursuer  does 
not  show  aliunde  that  it  was  unfounded ;  and  the  anus 
probandi,  therefore,  lies  upon  him,  that  Gideon  Gifford 
was  illegitimate,  and  that  there  was  no  nUirriage  be- 
tween  John  Gifford  and  Barbara  Piteaim. 

At  advising, 

Lord  Justice- Clerk I  hold  -that  the  Conrt  have  the  full 

power  to  review  the  verdict  of  the  jury,  and  for  that  purpose 
to  tike  into  consideration  the  import  of  the  evidence  led  before 
them.  The  transference  of  the  jurisdiction  from  the  Maceia' 
Court  to  the  Junior  Lord  Ordinary,  makes  no  alteration  in  this 
respect  The  question  of  oaics  is  not  of  much  practieal  effect, 
as  the  pursuer  must  just  make  out  his  ease.  The  point  of  the 
case  oomes  to  this.  Was  there  or  not  a  marriage  between  John 
6iffi>rd  and  Barbara  Piteaim  ?  It  is  the  defender's  averment 
that  there  was,  whidi  he  roust  substantiate  by  satisfiictory  legal 
eridenoe.  The  oaiis  is  on  him  there.  Then  as  to  the  evidence 
led,  very  little  value  can  be  put  pn  the  defender's  parole  proof, 
which  is  much  neutralized  by  the  evidence  for  the  pursuer. 
The  written  evidence  is  of  more  importance,  and  the  conclu- 
sions from  it  are  safer  than  from  the  parole ;  and  we  must  test 
the  parole  1^  the  documents  and  the  real  evidenee  arising  from 
the  eonduct  of  the  parties  themsdres,  who  were  cognizant  of 
the  eircnmstanees.  The  certificate  of  marriage  must  be  taken 
as  an  improhatiTe  writing.  After  being  latent  for  eighty  years, 
and  in  oonnecrion  with  all  the  circumstances,  documents  and 
cDrrespondentoe,  and  even  the  declaration  of  Ollaberry,  I  think 
that  its  genuineness  has  not  been  proved.  The  attempts  to 
^ove  the  fiadug  of  it  at  former  periods  have  fiuled ;  and,  in  my 
opinioB,  go  atroi^y  to  impair  its  authenticity.  I  am  clearly 
for  aifiieffing  to  the  Lord  Ordinary's  interlocutor. 

Lord  CHenlee. — I  entirely  agree  in  the  view  taken  by  the 
Lord  Justice-Clerk.  I  cannot  think  that  any  certificate  ever 
existed  originally.  The  parole  proof  for  the  defender  is  not 
entitled  to  much  weight.  It  is  mere  hearsay  evidence,  which 
is  liable  to  two  etrong  objections  *.  that  the  witness  may  have 
mbheard ;  and  also  that  the  narrator  to  him  may  have  been 
telling  an  untruth.     But  the  comiter  evidence  by  documents, 
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and  the  conduct  of  parties,  is  quite  safe  and  satisfiictory.  As 
to  the  certificatej  the  first  question  to  be  asked  is,  how  did  you 
come  by  it  ?  Now,  I  cannot  believe  a  single  word  of  the  testi- 
mony as  to  the  alleged  first  finding  of  this  document.  The 
whole  story  is  incredible,  absurd,  and  impossible.  The  next 
discovery  is  no  better,  and  the  correspondence  is  all  against  the 
defender.  It  is  the  defender  who  is  bound  to  instruct  the 
genuineness  of  the  certificate  ;  the  onus  on  that  point  is  entirely 
on  him. 

Lord  Meadmehank The  defender  hai  got  a  verdict  in  his 

favour,  and  that  verdict  is  certainly  entitled  tp  great  respect. 
But  I  cannot  admit  the  defender's  doctrine  as  to  the  effect  of 
the  verdict,  or  his  objection  to  the  power  of  review  by » the 
Court.  There  is  neither  principle  nor  authority  for  this  view. 
Formerly,  juries  were  liable  to  punishment  for  erroneous  ver- 
dicts. This,  indeed,  was  abolished  by  the  claim  of  right  in 
1688 ;  but,  besides  the  liability  to  punishment,  the'great  assize, 
in  former  times,  had  power  to  call  up  a  jury  before  them  to  say 
if  they  had  proceeded  on  evidence  or  not.  We  have  got  all 
this  power,  and  it  was  exercised  by  the  Court  in  the  case  of 
Rowan  in  1765.  There  have  been  several  cases  since  the  Re- 
volution, and  -cases  of  competing  brieves,  on  which  the  Court 
have  judged  anew  of  the  import  of  the  evidence  led  before  the 
jury,  on  a  review  of  their  verdict,  or  a  reduction.  There  was 
the  case  of  Erskine  v.  Blackadder,  8th  January  1756,  where 
the  Uw  waa  admitted :  See  Memorial  in  Douglas's  cause,  where 
this  case  is  fully  reported ;  and  Elchies*  papers  in  Advocates' 
Library,  No.  1.  "  Serrice  of  Heirs."  The  law  was  again  admit- 
ted in  the  cases  of  Sinclair  of  Rattar,  in  1768,  and  of  Heriot  of 
Ramornle,  in  1792 :  See  Appeal  Cases  from  1799  to  1802,  No. 
4;  and  also  in  the  case  of  Polraoodin  1810;  1,  W.  and  S.  App. 
Cases,  p.  459.  .The  same  view  was  taken  in  the  recent  case 
of  Galbraith  v.  Galbraith,  20th  June  1826;  4,  S.  and  D.  734, 
and  5,  W.  and  S.  App.  Cases,  p.  84.  But  though  I  cannot  hold 
that  we  are  not  entitled  to  review  the  verdict  of  the  jury,  I 
would  stilLgive  it  the  benefit  of  any  doubts.  (His  Lordship  then 
adverted  to  the  evidence  in  the  case,  upon  which  he  made  the 
following  remarks:)  There  is  clearly  no  case  for  the  defender 
upon  the  parole  proof- idone.  So  £»r  as  appears  from  it,  I  hold 
the  following  facts  to  be  proved :  The  death  of  the  sons ;  the 
finding  of  John's  body,  and  some  papers  reported  to  have  been 
found  on  his  body,  or  at  the  time,  in  connection  with  a  marriage, 
or  promise  of  marriage,  with  Miss  Pitcairn.  Then  Barbara  Pit- 
eaim was  at  that  time  in  the  house  of  Busta,  and  was  with  child. 
During  the  joint  lives  of  John  Gifford  and  Barbara  Piteaim, 
there  was  no  reputation  of  marriage,  nor  even  suspicion.  Bar- 
bara Pitcairn  asserteid  that  she  was  with  child,  and  "  gave  up*' 
John  Gifford  as  the  father  of  the  child.  Gideon  Gifford  was  the 
child  of  this  pregnancy.  He  seems  to  have  been  born  at  Bnsta, 
though  even  that  is  doubtful ;  at  all  events,  no  consideration  was 
paid  to  the  birth ;  and  his  mother  was  not  recognised  as  a  widow 
at  fdL  It  is  not  proved  that  Barbara  Piteaim  ever  directly  assert- 
ed that  an  actual  marriage  h»d  taken  place,  but  merely  a  promise. 
There  are  great  contradictions  in  the  evidence  as  to  the  paper 
found  on  the  dead  body.  There  is  no  proof  connecting  it  with 
the  modern  certificate :  the  evidence  that  is  adduced  on  that  head 
is  quite  inconsistent  and  irreconcileable.  Barbara  Pitcairn  af- 
terwards lived  in  retirement,  ftnd  never  asserted  the  existence 
of  the  mnrriage,  nor  took  the  name  of  Gifford.  The  story  of 
the  dream  is  very  material.  It  seems  to  have  occurred  before 
the  birth  of  the  child,  and  accounts  for  Lady  Busta's  conduct 
to  him.  She  revealed  the  dream,  and  kept  the  child,  but  he 
did  not  ^et  the  name  of  his  father  or  grandfather.  No  person 
of  the  Gifford  family  ever  heard  of  the  alleged  marriage,  and 
none  even  of  Barbara's  own  connections.  There  was  merely  a 
divided  reputation  of  Gideon's  legitimacy,  and  the  repute  in  his 
own  family  was  for  the  illegitimacy.  There  is  no  proof  of  the 
conduct  imputed  to  Lady  Busta,  nor  of  the  imbecility  of  Thomas 
Gifford.  While  this  is  the  state  of  the  parole  proof,  the  real 
evidence  of  the  documents  is  indisputably  with  the  pursuer. 
The  certificate  does  not  support  its  authenticity,  and  the  docu- 
ments produced  to  establish  it  comparatione  literarum,  are  quite 
insufficient.  I  am  clearly  for  adhering. 
..  Lord  Medwyn. — I  concur .  generally  in  the  views  already 
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stated.  The  points  of  law  which  hare  been  started  are  of  some 
importance.  But  there  can  be  no  doubt  that,  after  the  great 
assize  had  fallen  into  disrepute,  and  especially  since  the  end  of 
the  17th  century,  the  ordinary  mode  of  review  of  the  verdicts 
of  juries  on  inquests  has  been  by  reduction  in  the  Court  of  Ses- 
sion, which  has  full  power  to  consider  the  evidence  and  its  im- 
port. As  to  the  onus,  it  certainly  always  lies  on  the  pursuer 
of  the  reduction ;  be  must  make  out  his  case ;  but  from  the 
evidence  here,  as  to  the  purport  of  which  I  agree  with  the  other 
Judges,  the  piursuer  quite  relieves  himself  of  that  onuB. 

The  Court 

"  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
review :  Refuse  the  desire  of  the  reclaiming  note,  and  decern, 
and  supersede  consideration  of  a  motion  for  expenses  of  process, 
and  appoint  counsel  to  be  heard  thereon  at  next  calling.'* 

Lord  Ordinary,  Cockburn Solicitor- General  (Rutherfurd) 

and  G.  G.  Bell,  Esqrs.  Advocates,  for  Pursuer  ;  Thomas  Ran- 
ken,  S.S.C,  Agent — For  Defender,  Dean  of  Faculty  (Hope), 
T.  Maitland  and  Geo.  Napier,  Esqrs.  Advocates  ;  G.  and  W. 
Napier,  W.S.,  Agents, — [J.D.M.] 


\%ih  February  \%?:i . 

First  Division.— (G.D.F.) 

No.  172. — Dame  Mart  Mabjobibanks  and  Ano- 
THEB,  Trustees  of  the  late  Sir  W,  Marjoribanksy 
and  Mandatory,  Raisers^  v.  David  Robertson 
and  Others,  CJiUdren  of  the  deceased  Sir  John 
MaijoribankSf  Bart,,  ClaimafUs, 

Succession — Provisions  to  Children — Trust — Clause — Vesting 
— Faculty — Power  of  Distribution — A  party  disponed  her 
property  by  a  deed  of  settlement  in  trust,  inter  alia,  for  pay- 
ment  of  a  sum  of  money  to  A.  **  in  liferent,  for  her  liferent 
use  allenarly,  and  to  her  children  in  such  proportions  as  she 
may  appoint,  and  failing  thereof,  equally  among  such  of  them 
as  shall  survive  me  (the  testatrix),  share  and  share  alike,  in 
fee."  A.  had  nine  children,  who  all  survived  the  testatrix. 
Two  of  the  children  predeceased  A,,  who,  after  their  death, 
eiectUed  a  settlement,  distributing  the  legacy  in  very  unequal 

•  proportions  among  the  surviving  children,  ond  entirely  passing 
over  the  representatives  of  the  two  predeceased — Held  (^0 
That  each  of  the  children  who  survived  the  testatrix  had  a 

jus  quesitum  to  some  share  of  the  legacy,  of  which  A,  could 
not  deprive  them :  (2.)  That  by  utterly  excluding  the  two  chil- 
dren who  predeceased  her,  and  their  representatives,  from  any 
■    share  of  the  legacy.  A,  did  not  legitimately  exercise  the  power 

•  of  distribution  conferred  upon  her :  (S.J  That  the  effect  of 
this  exclusion  was,  to  render  the  whole  appointment,  or  distri- 
bution  of  A,,  invalid,  and  the  legacy  divisible  equally  among 

•  all  the  children  who  survived  the  testatrix,  or  their  represen- 
tatives, in  the  same  manner  as  if  no  such  appointment  or  dis- 
tribution had  taken  place. 

The  late  Mrs  Ramsay  of  Barnton,  mother  of  the 
now  deceased  Alison  Lady  Marjoribanks,  wife  of  Sir 
John  Marjoribanks,  died  on  the  20th  October  1821, 
leaving  a  general  disposition,  and  settlement,  dated  in 
August  1815,  whereby  she  conveyed  to  her  youngest 
daughter  Mary  (afterwards  the  wife  of  Captain  Wat- 
son), her  whole  heritable  and  moveable  means  and 
estate,  under  certain  burdens,  and  more  especially  un- 
der a  provision  in  favour  of  Lady  Marjoribanks  and 
her  family,  conceived  in  the  following  terms : 

**  For  payment  to  the  said  Dame  Alison  Marjoribanks  in  life- 
rent, for  her  lifeient  use  allenarly,  and  to  her  children  in  such 
proportions  as  she  may  appoint,  and  failing  thereof,  equally 
among  such  of  them  as  shall  survive  me,  share  and  share  alike, 
in  fee,  of  the  sum  of  £3333.  6.  8.  Sterling." 

There  was  a  general  clause,  directing  payment  of 
all  bequests  under  the  will  to  be  made  at  the  first  term 


of  Whitsunday  or  Martinmas  after  the  decease  of  the 
testatrix,  with  interest  thereafter  during  not-payment. 

At  the  period  of  Mrs  Ramsay's  death,  the  family  of 
Sir  John  and  Lady  Marjoribanks  stood  as  follows: 
Edward,  William,  Charles,  David,  Janet  (Mrs  North), 
Rachel  (Mrs  Nisbett),  Agnes  (Lady  Poore),  Mary 
(Lady  Nasmyth),  and  Susan  (Mrs  Halkett), — ^nine  chil- 
dren in  all.  After  Mrs  Ramsay's  death,  the  above 
sum  of  £3333.  6.  8.  was  paid  to  Sir  John  Marjoribanks, 
with  whom  it  remained  till  his  death  in  1833,  when  it 
was  accounted  for  by  bis  trustees  to  Lady  Marjori- 
banks, who  survived  him. 

Edward  Marjoribanks  predeceased  bis  father  and 
mother,  having  died  intestate  in  India  on  1st  January 
1833.  Charles  died  in  October  of  the  same  year,  and 
was  represented  by  his  brother,  the  claimant,  David, 
as  sole  executor  and  residuary  legatee.  William  died 
on  22d  September  1834,  leaving  issue,  having  survived 
his  father,  but  predeceased  his  mother  one  week.  The 
rest  of  the  children  are  all  living. 

On  16th  February  1824,  Lady  Marjoribanks  exe- 
cuted a  trust-disposition  and  settlement  in  favour  of 
Captain  Watson,  her  brother-ln-iaw,  and  of  her  son 
David,  the  claimant,  of  her  dwelling-house  in  McNtiy  . 
Place,  E/linburgh,  which  proceeds  on  a  narrative  of 
Mrs  Ramsay's  settlement  already  referred  to,  and  con- 
veyed the  said  subjects  to  them  in  trust,  for  payment 
of  the  interest  of  the  above  sum  during  her  life,  to  her- 
self, 

"  and  farther  on  trust,  for  payment  after  my  death  of  the  fore- 
said sum  of  £3333.  6.  8.,  to  such  of  my  children  as  survive 
the  said  Mrs  Janet  Ramsay,  my  mother,  in  fee,  and  that  in  such 
proportions  as  I  may  appoint,  and  failing  such  appointment, 
equally  among  them,  share  and  share  alike.'* 

Lady  Marjoribanks  died  on  29th  September  1834, 
leaving  a  settlement  in  the  English  form,  which  con- 
tains the  following  clause : 

"  And  whereas  under  the  settlement  of  Mrs  Janet  Mansfield 
or  Ramsay,  bearing  date  the  3 1st  day  of  August  1815,  I  have 
the  power  of  appointing  Uie  sum  of  £3333.  6.  8.  amongst  my 
children  in  fee,  in  such  proportions  as  I  might  think  proper, 
now,  and  in  virtue  of  the  said  settlement,  I  do  hereby  direct  and 
appoint  the  said  sum  of  £3333.  6.  8.  to  be  divided  as  follows : 
that  is  to  say,  to  each  of  my  daughters,  Janet,  Rachel,  and 
Agnes,  £100 ;  to  each  of  my  daughters,  lAaxy  and  Susan,  J^O ; 
to  my  son  Sir  William  Marjoribanks,  £100 ;  to  my  son  David, 
£100 ;  and  the  residue  and  remainder  thereof  to  my  said  son 
.  Sir  William  Marjoribanks,  his  heirs,  executors,  administratora, 
and  assigns.*' 

In  this  way  the  representatives  of  both  Edward  and 
Charles,  who  predeceased  their  mother,  but  survived 
the  testatrix,  were  excluded  from  any  benefit ;  and  the 
distribution,  in  regard  to  the  survivors,  was  arbitrary, 
in  respect  that  the  sum  of  £2893.  6.  8.  was  given  to 
William,  while  only  £440  was  bestowed  on  six  others 
of  the  children. 

The  trustees  of  Lady  Marjoribanks,  maintaining  the 

.  validity  of  the  deed,  brought  this  action  of  multiple- 

poinding  for  determining  the  rights  of  the  children, 

who,  with  the  exception  of  (Sir)  William,  rejected  the 

division  of  the  £3333*  6.  8.  made  by  their  mother. 

The  aYaAm^xiis  pleaded — (1.)  That  by  the  terms  of 
Mrs  Ramsay's  settlement,  the  legacy  left  by  her  to 
Lady  Marjoribanks  and  her  family  vested  at  Mrs  Ram- 
say's death  in  all  the  children  of  Lady  Marjoribanks 
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who  were  alive  at  that  date,  although  the  extent  of  the 
share  or  interest  of  each  might  be  then  unascertained, 
and  dependent  on  the  will  of  Lady  Marjoribanks.  (2.) 
Lady  Marjoribanks  having,  in  the  appointment  or  divi- 
sion made  by  her  of  Mrs  Ramsay's  bequest  among  her 
children,  by  which  the  whole  is  divided  and  exhausted, 
allotted  no  share  thereof  to  Edward  or  Charles  Marjori- 
banks, who  survived  Mrs  Ramsay,  and  who,  therefore, 
in  terms  of  Mrs  Ramsay's  settlement,  had  a  vested  right 
in  the  legacy,  there  has  been  no  legal  exercise  of  the 
power  of  distribution  or  division  conferred  by  Mrs  Ram- 
say on  Lady  Marjoribanks,  and  consequently,  the  con- 
dition in  Mrs  Ramsay's  settlement,  "  that  failing  there- 
of^" that  is,  of  a  division  or  distribution  being  made 
by  Lady  Marjoribanks,  the  legacy  shall  belong  equally 
to  the  children  of  Lady  Marjoribanks  who  should  sur- 
vive the  testatrix,  must  take  effect.  (3.)  The  claim- 
ants consequently  maintain,  farther,  that  the  sum  be- 
queathed by  Mrs  Ramsay  must  now  be  divided  equally 
among  the  nine  children  of  Lady  Marjoribanks  who 
survived  Mrs  Ramsay,  or  their  representatives,  and 
that  each  of  the  claimants  in  their  own  right,  and  the 
claimant  David  Robertson,  as  in  right  also  of  Charles 
Maijoribanks,  deceased,  are  respectively  entitled  to  a 
ninth  share  thereof.  (4.)  Assunung  that,  in  so  far  as 
respects  the  sum  given  by  Lady  Marjoribanks  as  re- 
sidue to  her  son,  the  late  Sir  William  Marjoribanks, 
his  heirs,  executors,  and  assignees,  Mrs  Ramsay's  be- 
quest could  be  held  not  to  be  exhausted  by  the  ap- 
pointment made  by  Lady  Marjoribanks,  the  effect  must 
be,  either  to  void  the  whole  appointment,  as  not  duly 
executed  in  terms  of  the  powers  conferred,  or,  holding 
the  other  allotted  shares  to  stand,  to  entitle  the  repre- 
sentatives of  Edward  Marjoribanks,  and  the  claimant 
David  Robertson,  aa  the  representative  of  Charles 
Marjoribanks,  to  the  whole  of  the  said  residue,  as  fail- 
ing to  their  predecessors  as  their  shares  of  the  bequest ; 
or  to  nuike  the  said  residue  divisible  among  all  the 
nine  children  of  Lady  Marjoribanks  alive  at  Mrs  Ram- 
say's death,  or  their  representatives,  as  in  a  case  of 
failure  of  appointment  to  that  extent  by  Lady  Marjori- 
banks. 

The  Tmaiees  plectded — (1.)  As  Lady  Marjoribanks 
was  invested  with  an  unqualified  power  of  distributing 
the  legacy  among  her  children,  her  will  is  a  valid  and 
effectual  exercise  of  that  power,  and  must  receive  effect 
accordingly.  (2.)  Assuming  that  there  is  no  valid  dis* 
tribution  of  the  legacy,  in  so  far  as  regards  the  interests 
of  the  representatives  of  Edward  and  Charles  Marjori- 
banks, any  claim  competent  to  them  may  be  paid  from 
the  residue  and  remainder,  as  apportioned  to  Sir  Wil- 
liam and  his  heirs  and  executors,  without  disturbing 
the  general  distribution  in  favour  of  the  others.  (3.) 
None  of  the  other  children,  except  the  representatives 
of  William  and  Charies,  have  any  right  or  interest  to 
object  to  the  deed  of  distribution,  seeing  that  a  certain 
portion  of  the  legacy  has  been  set  apart  for  all  of  them. 

The  Lord  Ordinary  (12th  November  1836)  reported 
the  case  to  the  Inner-House  on  cases,  appending  the 
following 

"  Note, — The  Lord  Ordinary  is  induced  to  report  this  case, 
becaiue  it  occurs  intra  famliam,  and  the  question  is  attended 
with  some  difficulty.  He  is  indined  to  adopt  the  view  taken 
by  David  Robertson  and  others,  in  opposition  to  the  claim  of 


the  trustees  of  the  late  Sir  William  Marjoribanks.  It  is 
settled  law,  even  in  the  case  of  provisions  granted  in  a  mar- 
riage-contract to  the  issue  of  the  marriage,  when  no  right 
of  credit  vests  in  the  children  till  the  death  of  the  father,  and 
where  the  father,  from  paternity  alone,  has  the  implied  and  in- 
herent power  of  distribution,  that  he  cannot  exercise  that  power 
to  the  entire  exclusion  of  any  one  child ;  a  fortiori  therefore, 
where  a  power  of  distribution  is  conferred  by  a  third  party, 
none  of  the  express  objects  of  the  grant  can  be  entirely  disap* 
pointed,  because  all  faculties  of  that  nature  are  stricti  juri»^  and 
cannot  be  exercised  at  all,  except  in  exact  conformity  with  the 
will  of  the  person  conferring  them.  Mrs  Ramsay  bequeathed 
the  fee  of  the  sum  in  question  to  the  children  of  Lady  Marjori- 
banks, in  such  proportions  as  their  mother  might  appoint. 
Every  child,  therefore,  who  survived  the  testatrix,  had  a  jits 
quasitum  to  some  share,  of  which  their  mother  could  not  de- 
prive them.  If  she  attempted  to  do  so,  the  whole  appointment 
was  bad ;  and  it  is  thought,  that  not  only  the  child  excluded 
and  his  representatives  could  found  on  it,  but  that  every  child 
of  the  family  had  an  interest  to  do  so,  to  make  way  for  the  other 
alternative  in  the  settlement,  namely,  a  distribution  to  all,  share 
and  share  alike,  in  default  of  appointment,  that  is,  of  a  due  ap- 
pointment. The  trustees  have  pleaded,  that  the  sum  allotted 
to  each  child  by  Lady  Marjoribanks  must  be  held  to  include 
what  each  was  entitled  to,  as  the  representative  or  legatee  of 
the  children  who  predeceased  their  mother.  It  is  plain,  from 
the  terms  in  which  the  appointment  is  expressed,  that  this  was 
not  the  intention  of  Lady  Marjoribanks;  and  if  it  had  been  her 
intention,  the  matter  would  have  been  inextricable,  because  no 
distinction  is  made  between  the  sum  given  to  each  in  his  or  her 
own  right,  and  the  sum  given  in  right  of  the  deceasing  child. 
If,  for  example,  the  creditors  of  Edward  Maijorib  tnks  were 
now  to  appear,  which  it  is  competent  for  them  to  do,  it  would 
be  impossible  to  ascertain  their  share  according  to  this  construc- 
tion of  the  deed.  An  offer  on  the  part  of  Sir  William  Marjori- 
banks* trustees  to  settle  with  the  representatives  of  Edward  and 
Charles,  would  not,  as  bas  been  already  observed,  cut  off  tlie 
claim  of  the  other  children ;  but  that  offer  ^vas  not  accepted, 
and  has  been  now  withdrawn." 

At  advising, 

Lord  GiOies. — This  is  a  peculiar  case,  but  I  agree  with  thd 
views  of  the  Lord  Ordinary.  We  have  to  consider  not  only 
Mrs  Ramsay's  will,  but  the  settlement  of  Lady  Marjoribanks, 
and  the  effect  of  the  latter  in  connection  with  the  former,  to  see 
if  Mrs  Ramsay's  intentions  were  carried  out«  Lady  Marjori- 
banks, I  consider,  was  obliged  to  make  a  will  in  conformity 
with  Mrs  Ramsay's,  in  regard  to  the  £3333.  6.  8.  That  she  has 
not  done  so,  I  am  dear;  for  to  each  child  surviving  her,  Mrs  Ram- 
say intended  an  equal  portion  of  it.  This  has  not  been  followed 
out ;  for  some  of  the  children,  by  Lady  Marjoribanks'  settle- 
ment, are  to  get  considerable  payments,  but  others  are  to  get 
what  is  merely  elusory.  Now,  I  suspect  the  law  is  equidly 
clear  with  regard  to  what  is  an  unequal  distribution,  as  to  what 
is  an  elusory  payment  under  this  will.  But,  however  the  law  may 
stand  in  that  view,  we,  are  relieved  from  considering  it.  Tet, 
suppose  Lady  Marjoribanks  bad  left  one  sbilling  to  some  of  the 
children,  would  that  stand  for  Mrs  Ramsay's  intention  ?  With- 
out going  into  that,  nine  children  survived  Mrs  Ramsay,  wbo, 
in  that  event,  had  a  vested  right  under  a  claim  of  division  at 
the  instance  of  the  others.  Now,  some  of  those  who  prede- 
ceased Lady  Marjoribanks  have  been  passed  over,  or  their  re- 
presentatives, and  others  who  survived,  have  elusory  payments, 
and  one  child  has  been  preferred  to  the  bulk.  I  consider  this 
to  be  an  utter  disregard  of  Mrs  Ramsay's  intentions. 

Lord  President. — That  is  my  opinion  also;  but  without 
going  into  the  nice  question,  whether  an  elusory  bequest  by 
Lady  Marjoribanks  would  vitiate  the  division  and  settlement, 
I  think  the  passing  over  of  some,  and  trifling  payments  to  others, 
are  quite  sufficient  of  themselves  to  show  that  a  valid  distribu- 
tion bas  not  been  effected. 

Lord  Mackenzie, — I  concur  entirely,  though  I  think  with 
your  Lordship,  that  there  is  no  necessity  for  deciding  the  effect 
of  an  elusory  allocation.     We  have  quite  enough  here  to  solve 
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the  question,  witboat  going  into  that.  A  doubt  might  hare 
been  raised,  whether  hkidy  Marjoribsnks  was  obliged  to  leave 
a  sum  to  a  child  predeceasing  her,  though  probably  without 
much  foundation,  and  I  do  not  go  into  that  view.  That  is 
solved ;  for  a  fee  vested  in  the  devisees  on  the  death  of  Mrs 
Ramsay,  subject  to  a  valid  distribution  of  the  sum  by  Lady 
Maijoribanks.  Now,  has  the  will  of  Mrs  Ramsay,  and  the 
conditions  she  provided,  been  implemented?  I  cannot  hold 
that,  after  the  partial  distribution  made  by  Lady  Marjoribanks. 

The  Court 

"  Find,  that  by  the  deed  of  settlement  executed  by  Mrs  Ram- 
say, there  was  conferred  on  her  daughter.  Dame  Marjoribanks, 
a  liferent,  allenarly,  in  the  sum  of  £3333.  6.  8.,  and  at  the  tame 
time  a  fee,  pro  indivUo,  in  the  said  sum,  vested  in  the  several 
children  of  Dame  Marjoribanks,  who  should  survive  Mrs  Ram- 
say, with  a  power  to  Dame  Marjoribanks  of  distribution ;  that 
the  said  Dame  Marjoribanks  did  not  legitimately  exercise  the 
power  so  conferred  upon  her,  in  so  far  as  she  utterly  excluded 
from  the  distribution  some  of  the  children  in  whom  the  fee  was 
vested  as  above,  and  that  in  consequence  of  her  fiiilure  so  to  ex- 
ercise the  power,  the  direction  and  appointment  in  her  will,  re- 
lative to  the  foresaid  sum,  is  utterly  void,  and  the  sum  divisible 
equally  among  the  said  children,  as  if  no  such  appointment  had 
been  made :  Therefore,  and  on  the  whole,  the  Lords  sustain 
the  claim  made  on  behalf  of  David  Robertson,  Esq.,  and  the 
other  younger  children  of  Dame  Marjoribanks,  and  rank  and 
prefer  them  and  the  husbands  of  the  daughters,  for  their  in- 
terests, and  the  said  Sir  John  M.  Nasmyth,  as  now  a  party  in 
his  own  right,  to  equal  shares  of  the  fiind  in  medio  with  that 
which  the  trustees  of  the  late  Sir  William  Marjoribanks  are  en- 
titled to  claim  on  his  account ;  and  remit  to  the  Lord  Ordinary 
to  proceed  farther  in  the  process  as  shall  be  just." 

Lord  Ordinary,  Corehouse. — Act.  Keay,  A.  Wood ;  Cuning- 

hamsand  Bell,  W.S.,  Agents Alt.  Solidtor-General  (Ruther- 

furd),  A.  Anderson;  Cranstoun,  Anderson  and  Trotter,  W.S., 
Agents.^X),,  Ckrk fG.D.F.l 
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Second  Division (J.D.M.) 

No.  173. — Hekitors  op  the  Parish  op  Annan, 
Suspendersy  v,  George  Herbertson,  Respon- 
dent, 

Statutes,  1696,  c.  26,  and  43  Geo.  III.  c.  54,  §  8  and  11~ 
Schoolmaster — Process.^  Suspension — Competency — Juris- 
diction— Justices — 1.  Circumstances  in  which  it  toas  held, 
that  where,  in  terms  of  Statute,  43  Geo.  III.  c.  54,  §  11, 
the  heritors  of  a  parish  appointed  two  additional  teachers  within 
it,  besides  the  proper  parochial  schoolmaster,  and  burdened 
themselves  with  the  full  salary  of  600  merks,  which  was  divided 
among  the  three  teachers^  the  parochial  schoohnasier  was  still 
entitled  to  the  statutory  accommodations  of  school-house,  house 
and  garden,  although  the  said  II th  section  exempts  the  heri- 
tors from  providing  tliese  accommodations  "for  the  teachers, 
among  whom  the  salary  is  to  be  divided,  in  manner  foresaid." 

2.  Competent,  in  these  circumstances,  for  the  schoolmaster  to 
apply  to  the  Quarter- Sessions  of  the  Justices  of  the  Peace, 
under  Statute  4S  Geo.  III.  c.54,  §8, /or  hisaceammodaiions, 

3.  The  Justices  held  entitled  to  consider  the  claim  of  exemption 
by  the  heritors,  and  the  decision  of  the  Justices  final,  and  not 
subject  to  review  by  suspension. 

The  parochial  schoolmaster  of  Annan  enjoyed,  from 
time  immemorial,  under  the  Statute  1696,  c.  26,  the 
proper  salary,  school-house,  and  its  appendages.  From 
the  nature  and  extent  of  the  duties,  these  allowances 
were,  more  than  forty  years  ago,  considered  by  the 
Magistrates  and  Council  of  the  burgh  to  be  quite  ina- 
dequate. Accordingly,  on  4th  October  1791,  they, 
by  a  minute  of  council,  expressed  their  opinion,  "  tliat 
the  present  sum  payable  to  him  as  sclioolmaster,  which 


was  only  £15,  was  far  too  little  for  the  proper  main- 
tenance of  a  schoolmaster."  And  after  commending 
the  exertions  of  Mr  Forrest,  the  incumbent  at  the  time, 
they  agreed  ''  that  an  augmentation  was  necessary, 
and  therefore  here  enact,  that  Mr  Forrest  should  be 
paid,  out  of  the  funds  of  the  burgh,  the  sum  of  £30 
Sterling  yearly,  pro  vita  out  culpa^  and  that  by  quar- 
terly payments.'' 

In  this  position  matters  continued  until  a  short  time 
after  the  date  of  the  Statute,  43d  Geo.  III.  c.  54.  At 
the  time  when  that  Act  came  into  operation,  there  was 
a  parochial  schoolmaster  occupying  the  house  attached 
to  his  oiBce,  and  discharging  the  duties  belonging  to 
the  situation,  both  as  a  teacher  and  as  a  civil  function- 
ary. The  minister  and  heritors  of  the  parish  resolved 
to  avail  themselves  of  the  powers  conferred  by  the 
Statute,  of  distributing  the  means  of  instruction,  by 
appointing,  in  other  parts  of  the  parish,  two  teachers 
in  addition  to  the  schoolmaster.  The  sum  of  400 
merks  was  assigned  as  a  salary  for  the  first,  and  100 
merks  eadi  for  the  other  two.  Along  with  this  salary 
of  400  merks,  the  schoolmaster  was  in  possession  of  a 
house,  but  the  accommodation  afforded  by  it,  was  by 
the  heritors  not  deemed  adequate,  nor  conformable  to 
that  contemplated  by  tiie  Legislature.  Acoordingiy, 
on  30th  August  1805,  a  meeting  of  heritors  having 

'^  considered  the  petitioii  from  Mr  Foirest,  schoolmaster  of  the 
burgh  and  parish  df  Annan,  are  of  opinion  that  he  is  endtled  t» 
have  the  house  built  for  him,  in  terms  of  the  late  Act  of  Pariia- 
mcnt,  they  therefore  appoint  the  said  committee  to  consider 
of  a  proper  situation  foi  a  dwelling-house,  which  may  he  also 
more  convenient  for  a  school-house,  and  to  take  the  estimates 
for  both,  it  being  understood  that  the  present  school-house,  and 
ground  belonging  to  it,  shall  be  sold  to  defray  part  of  the  ex- 
penscs* 

On  17th  April  1806,  an  agreement  was  entered  into 
between  the  Magistrates,  as  representing  the  buigh 
heritors,  and  a  committee  of  landward  heritors,  by 
which  the  Magistrates  agreed  to  sell  certain  property 
belonging  to  the  burgh,  for  the  purpose  of  extinguish- 
ing debts.     The  agreement  bears, 

"  that  in  respect  immediate  demands  would,  in  all  probability, 
be  made  upon  the  burgh  for  certain  items  of  expense,  one  of 
which  is  for  purchasing  lands  for  a  bouse,  school-house,  and 
garden  for  the  parish  schoolmaster,  and  building  the  same,  the 
committee  of  heritors  propose  to  your  conmittee,**  &c. 

On  5th  September  1 809)  a  meeting  of  heritors  was 
held,  at  which  the  minister  of  the  parish  represented 
that  he  had  called  it  for  the  purpose  of  considering 
various  parochial  matters,  among  which  were  the  state 
of  funds  for  the  poor,  <*  and  the  measures  most  pro- 
per for  their  relief:  for  providing  a  school-house  at 
Annan.**  Afler  which,  <<  the  meeting  resolved  to  build 
a  new  school-house,  and  schoolmaster's  house,  at  An- 
nan, agreeably  to  their  former  minutes,  the  present 
school  and  area  being  to  be  sold,  and  the  ^oe  to  be 
applied  to  the  expense  of  the  new  school-house."  Not- 
withstanding these  resolutions,  the  proposed  accommo- 
dation was  not  given ;  and  in  1821,  the  school-bouse 
was  taken  down,  the  materials  sold,  and  in  lieu  of  it 
an  annual  allowance  was  made  to  the  schoolmaster. 

Matters  were  in  this  position  when,  on  the  2d  of 
November  1831,  the  respondent  was  appointed  school- 
master of  the  burgh  and  parish  of  Annan.  The  re- 
cords bear. 
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*'  thai  Mr  Heriiectson  compesred,  9Ad  a  minute  of  his  election 
to  the  iMiish  sdiooL  of  Annan  having  been  produced,  the;  Pres- 
bjTtery,  in  respect  that  Mi  Herbertson  has  been  examined,  and 
his  qualifications  highly  ^|>proved  of,  when  formerly  elected  to 
a  parish  school  widbin  the  bounds,  declare  him  duly  qualified 
for  his  new  appointment,  and  instal  him  accordingly,  as  paro- 
chial schoolmaster  of  Annan,  declaring  him  entitled  to  the 
emoluments  of  said  office,  and  pray  the  Lords  of  Council  and 
Session  to  interpone  their  authority  for  rendering  the  same  ef- 
fectual/' 

The  respondent  entered  upon  the  duties  of  his  office 
in  1831.  Having  repeatedly,  but  without  effect,  ap- 
plied to  the  heritors  for  the  requisite  accommodation, 
he  made  an  application  to  the  Justices  of  the  Peace 
for  the  county  of  Dumfries,  sitting  in  Quarter-Sessions, 
rested  upon  the  Statute  1696,  c.  26,  in  conjunction 
with  the  Statute  43  Geo.  III.  c.  54.  Section  8th  of 
the  latter  Statute  enacts, 

"  That  in  every  parish  where  a  commodious  house  for  a  school 
has  not  already  been  provided,  pursuant  to  the  directions  in  the 
above-recited  act,  and  in  every  parish  where  a  dweUing*house 
for  the  residence  of  the  schoolmaster  has  not  already  been  pro- 
vided, together  with  a  portion  of  ground  for  a  garden,  to  the 
extent  after  mentioned,  the  heritors  of  every  such  parish  shall 
provide  a  commodious  house  for  a  school,  and  also  a  house  for 
the  residence  of  the  schoolmaster,  such  house  not  consisting  of 
more  than  two  apartments,  including  the  kitchen,  together  with 
a  portion  of  ground  for  a  garden  to  such  dwelling-house,  from 
fields  used  for  the  ordinary  purposes  of  agriculture  or  pasturage, 
as  near  and  convenient  to  the  schoolmaster's  dwelling-house  as 
reasonably  may  be,  which  garden  shall  contain  at  least  one- 
fourth  part  of  a  Scotch  acre." 

Section  11th  provides, 

'*  that  where  the  parish  is  of  great  extent  or  population,  so  that 
one  parochial  school  cannot  be  of  any  effectual  benefit  to  the 
whole  inhabitants  of  such  parishes,  it  shall  be  competent  to  the 
heritors  and  minister,  if  they  shall  see  cause,  on  fixing  a  salary 
of  600  merks,  or  the  value  of  three  chalders  of  oatmeal,  to  be 
computed  according  to  the  provisions  of  this  Act,  to  divide  the 
same  among  two  or  more  teachers,  according  to  the  extent  and 
population  of  the  parish;  and  these  proportions,  so  divided, 
shall  be  paid  to  teachers  of  schools  in  the  same  way  and  man- 
ner, and  under  the  same  conditions  as  hereafter  are  specified  by 
thu  Act  for  supplying  vacant  parochial  schools  with  masters ; 
but  in  respect  that  the  heritors  of  such  parishes  are  to  pay  any 
higher  salary,  they  are  hereby  exempted  from  the  obligation  of 
providing  school-houses,  dwelling-houses,  and  gardens  for  the 
teachers,  among  whom  the  salary  is  to  be  divided  in  the  manner 
aforesaid ;  and  in  case  a  difference  of  opinion  shall  arise  among 
the  heritors  respecting  the  propriety  and  usefulness  of  such  di- 
vision of  the  salary,  the  same  shall  be  submitted  by  petition  or 
representation  to  the  Quarter- Sessions  of  the  shire  or  stewartry 
within  the  bounds  of  which  the  parish  or  parish  kirk  is  situated, 
and  the  judgment  thus  obtained  shall  be  final,  without  appeal  by 
advocation,  suspension,  or. otherwise." 

The  respondent's  application  in  substance  set  forth, 
that  the  heritors  were  bound  to  provide  accommoda- 
tions, to  which  the  parish  schoolmaster  had  a  right  by 
virtue  of  those  Statutes.  The  proceedings  before  the 
Quarter-Sessions  were  conducted  by  written  pleadings. 
No  ol^ection  to  the  jurisdiction  of  the  Justices  was 
stated.  After  Ml  deliberation,  the  Justices  granted 
the  aeeonmiodations  sought,  and  decerned  accordingly, 
and  afterwards  they  found  the  respondent  entitled  to 
his  expenses. 

A  bill  of  suspension  against  this  decerniture  was 
presented  by  the  heritors,  which,  upon  answers,  was 
refused  by  Lord  Gillies.  A  second  (the  present) 
bill  of  suspension  wad  presented  on  the  1st  of  October 


1835,  and  passed  by  Lord  Mackenzie.  A  proposal  for 
a  compromise  was  subsequently  made,  but  was  not 
acted  upon. 

The  suspenders  pleaded^  inter  alia — 1.  The  judg- 
ment of  the  Justices  now  complained  of,  being  contrary 
to  the  Statute,  and  the  Justices  having,  by  these  judg- 
ments, exceeded  their  statutory  powers,  the  suspenders 
are  entitled  to  have  these  judgments  recalled,  and  the 
interdict  declared  perpetual.  2.  There  are  no  grounds 
for  maintaining  that  the  suspension  is  excluded,  either 
by  the  Statute,  or  on  the  ground  of  the  suspenders  hav- 
iag  prorogated  the  jurisdiction  of  the  Justices,  in  re- 
spect, Isty  The  general  declaration  in  the  Statute,  sup- 
posed to  be  referred  to,  does  not  exclude  the  interfer- 
ence of  this  Court,  where  the  Justices  exceed  their 
powers :  and,  2d,  The  suspenders,  in  place  of  recog- 
nising the  power  of  the  Justices,  appeared  before  them 
for  the  very  purpose  of  disputing  their  powers,  under 
the  Statute,  to  grant  the  application  of  the  respondent. 

The  respondent,  on  the  other  hand,  contended — 
That  the  application  to  the  Court  of  Session  must  be 
held  to  have  been  originally  incompetent,  by  reason 
both  of  the  express  provisions  of  the  Statute,  43d  Geo. 
III.  c.  64,  by  which  ail  review  is  prohibited,  and  by 
reason  of  the  suspenders  having  acquiesced  in  and 
prorogated  the  jurisdiction  and  powers  of  the  Quarter- 
Sessions,  and  their  necessary  legal  results.  Assuming 
that  the  suspension  was  competent,  the  judgment  of 
the  Quarter- Sessions  was  well  founded,  when  consider- 
ed in  relation  to  the  actual  facts,  taken  in  combina- 
tion with  the  rules  of  common  law  and  the  provisions 
of  the  Statutes,  1696,  c.  26,  and  43  Geo.  IIL  c.  54. 

The  Lord  Ordinary  (12th  November  1836)  repelled 
the  reasons  of  suspension,  and  found  the  respondent 
entitled  to  expenses,  adding  to  his  interlocutor  the  fol- 
lowing 

"Note — The  Lord  Ordinary  thinks  that  there  is  much 
ground  for  the  plea,  that  the  suspenders,  having  stated  no  plea 
on  the  record  of  the  Inferior  Court,  objecting  to  the  jurisdiction 
of  the  Justices,  are  barred  from  insisting  in  such  a  plea  now. 
He  also  thinks  that  the  suspenders  took  a  very  sharp  course 
when  they  retreated  from  their  own  offer  of  settlement,  after 
Lord  Gillies's  interlocutor,  on  the  grounds  now  pleaded.  He 
thinks  that,  in  fairness,  the  acceptance  should  have  been  held 
sufficient,  and  should  not  have  been  rejected.  But  the  precise 
ground  on  which  he  decides  the  cause,  requires  particular  ex- 
planation. He  thinks  it  clear  that  there  was  no  abstract  in- 
competency in  the  application  to  the  Justices,  under  the  8th 
section  of  the  Statute  43d  Geo.  III.  and  the  Act  1696,  which 
apply,  in  broad  general  terms,  to  every  parish  in  Scotland  in 
which  the  schoolmaster  has  not  the  accommodations  pointed  out. 
The  llth  section  of  the  43d  Geo.  III.  does  not  take  away  the 
jurisdiction  given  by  the  8th  in  any  case.  It  merely  declares 
an  exemption  from  its  application  in  a  particular  case.  The 
suspenders  correctly  stated  their  claim  of  exemption  from  the 
judgment  of  the  Justices,  not  raising  any  doubt  as  to  their  juris- 
diction. The  Justices  considered  the  claim  of  the  school- 
master, with  this  claim  of  exemption  as  raised,  under  all  the 
circuitistances.  If  they  had  power  to  decide  the  question,  the 
Statute  makes  their  decision  final ;  and  it  is  really  not  easy  to 
see  how  it  can  be  otherwise  than  that  they  had  power,  and  were 
bound  to  judge  of  it  in  the  first  instance ;  for,  on  any  construc- 
tion of  the  Statute,  cases  may  easily  be  figured  where  the  ques- 
tion, whether  the  exemption  applied  or  not,  might  be  very 
doubtful.  The  case  of  the  suspenders  must  therefore  resolve 
into  this,  that,  by  rejecting  the  claim  of  exemption,  and  giving 
decree  for  the  school-house,  &c.,  the  Justices  have  committed 
error  of  judgment,  and,  by  such  error,  refused  effect  to  a  par- 
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ticular  clause  in  the  Statute.  Whether  this  would  be  enough 
to  exclude  the  interference  of  this  Court  in  a  simple  case  under 
the  Act — as,  for  instance,  if  they  had  decerned  for  school- 
houses,  &c.  to  all  the  three  teachers  appointed  under  the  1 1th 
section — the  Lord  Ordinary  does  not  think  it  necessary  to  de- 
cide. The  palpable  deviation  from  the  Statute  would  probably 
be  held  to  lay  the  case  open.  But  the  provision  in  the  8th 
section,  specifically  excluding  all  review  in  an  application  under 
it,  necessarily  supposes  that  matters  requiring  judgment  as  to 
the  obligations  of  the  heritors,  might  be  brought  before  the 
Justices,  and  still  that  their  decision  should  be  filial.  The  case 
is  argued  by  the  suspenders  on  the  hypothesis,  that  the  only 
question  which  could  arise  is,  whether,  in  a  simple  case  of  the 
salary  of  600  merks  being  awarded,  and  divided  among  three 
schoolmasters,  the  Justices  could,  on  a  right  construction  of 
the  1 1th  section,  give  decree  for  the  accommodations  to  one 
schoolmaster.  The  Lord  Ordinary  does  not  think  that  question 
by  any  means  free  from  doubt,  on  the  true  meaning  of  the  Sta- 
tute, in  its  connection  with  the  Act  1696 ;  and  he  is  not  pre- 
pared to  reject  the  able  argument  of  the  respondent  on  that 
point,  though  he  thinks  the  question  very  ^doubtful.  But  he 
considers  the  present  as  a  very  special  case,  in  regard  to  the 
bona  fide  meaning  of  the  heritors,  and  the  effect  of  their  resolu- 
tion, when  they  divided  the  salary  of  600  merks  into  three  parts. 
The  case  is  that  of  a  parish  where  the  schoolmaster  was  in  pos- 
session of  a  school-house  and  adjoining  ground,  before  the  re- 
flolution  of  the  heritors  to  divide  the  salary  was  taken.  Sup- 
posing that  it  had  been  proposed  at  the  time,  that  that  house 
and  ground  should  be  sold,  and  the  price  divided  among  the 
heritors,  or  any  class  of  them,  would  it  have  been  consistent 
with  the  Statute,  in  its  fair  meaning,  that  the  only  obligation 
incumbent  on  them  was  to  pay  the  600  merks  yearly,  and  that 
the  operation  of  the  8th  section  was  entirely  excluoed  ?  The 
Lord  Ordinary  doubts  it  much.  But  the  case  here  is,  that  the 
heritors,  though  they  seem  to  have  contemplated  the  removal 
.pf  the  old  school-house,  never  dreamt  of  its  being  taken  away 
otherwise  than  on  the  supposition  of  new  accommodations  being 
given  under  the  Statute.  Upon  the  facts  in  the  record,  either 
not  denied  or  proved  by  the  minutes  of  the  heritors  produced, 
(particularly  Min.  30th  August  1805;  17th  April  1806;  5th 
September  1809 ;  and  6th  November  1809),  it  is  perfectly  clear 
that  there  was  an  old  school-house,  and  ground  adjoining  to  it, 
which  remained  in  the  possession  of  the  schoolmaster  after  the 
two  other  schools  were  instituted,  and  the  salary  divided — that 
it  was  an  understood  part  of  the  arrangement,  at  last  reduced 
into  a  firm  agreement,  that,  in  place  oi  that  school-hpuse  and 
ground,  intended  to  be  sold,  the  schoolmaster  should  be  '  entitled 
to  have  the  house  built  for  him,  in  terms  of  the  late  Act  of  Par- 
liament,' &c.,  and  that  arrangements  were  accordingly  made  for 
the  erection  both  of  a  school-house  and  a  dwelling-house.  Then 
it  is  averred  in  the  record  (Art.  VU.  respondent's  statement), 
that,  in  1821,  the  old  school-house  was  taken  down,  and  the 
materials  sold,  '  and  in  lieu  of  it  an  annual  allowance  was  made 
to  the  late  schoolmaster.'  This  last  statement  is  not  at  all  de- 
iued  in  the  answers ;  and  though  the  suspenders  deny  that  the 
house  was  taken  down,  or  the  materials  sold,  '  at  least  by 
them,'  it  is  plain,  from  the  form  of  this  expression,  that  it  is  not 
a  denial  of  the  fact,  but  only  a  colourable  throwing  of  it  from 
the  heritors  of  the  parish,  as  distinguished  from  the  Magistrates 
pf  the  burgh.  But  the  Provost  of  the  burgh  is  officially  a  sus- 
pender ;  and,  at  any  rate,  i.t  is  evident,  from  the  previous  minutes 
of  the  heritors,  that  the  house  was  taken  down  under  the  ex- 
press sanction  of  the  heritors,  and  on  the  faith  of  the  accommo- 
dations of  the  Statute  being  given  in  place  of  it.  These  being 
the  special  circumstances  of  the  case,  the  Lord  Ordinary  is  of 
opinion,  1,  'That,  upon  the  claim  of  exemption,  rnade  by  the 
heritors  before  the  Justices,  it  was  competent  and  just  for  the 
Justices  to  consider,  not  only  whether  such  exemption  would 
generally  arise  in  such  a  case,  but  whether  the  heritors  were 
not  barred  from  making  the  claim  by  the  special  facts,  and  by 
the  clear  understanding  when  the  resolution  to  divide  the  salary 
took  place ;  and  that,  if  this  was  within  their  competency,  their 
judgment  is  final.  And,  2.  That  in  so  fiir  as  it  is  competent 
Mild  necessary  to  consider  the  merits,  the  judgment  is  right. 


The  suspenders  argue,  that  they  staod  on  their  defence,  and 
have  nothing  to  claim.  But  the  Lord  Ordinary's  view  is  dif- 
ferent; that,  on  both  Statutes,  the  presumption  is  for  the 
schoolmaster's  right,  he  being,  in  fact,  without  the  accommoda- 
tions, and  that  it  lies  with  the  suspenders  to  make  out  their 
daim  of  exemption.  The  case  of  Dawson  v.  Alhirdyce  was 
very  diffet-ent.  That  was  an  attempt  to  deprive  the  school- 
master, against  his  will,  of  the  school -house  already  allotted  to 
him  under  the  Act  1696,  or  to  remove  it  to  a  different  situation. 
The  Lord  Ordinary  says  nothing  of  the  general  reasonablenesa 
of  the  suspension.  But  the  idea  of  the  parochial  schoolmaater, 
in  such  a  place  as  Annan,  being  left  without  a  school-house,  is^ 
at  the  least,  not  a  little  extraordinary.  The  framers  of  the 
Statute  could  never  have  contemplated  such  a  result." 

The  suspendets  reclaimed,  contending  that  the 
words,  "  schoolmaster  and  teacher,"  in  the  Statute, 
were  synonymous  terms,  they  all  being  to  be  held  as 
teachers,  and  to  have  a  share  of  the  school  salary  ;  and 
that  where  the  heritors  of  a  parish  burden  themselves 
with  600  merks,  the  higher  amount  of  school  salary, 
there  is  no  obligation  on  them  to  build  the  school- 
master a  bouse  and  garden, — either  ail  of  the  teachers 
being  entitled  to  those  accommodations,  or  none  of 
them. 

On  advising, 

^^d  Glenlee, — I  think  there  was  no  incompetency  in  the 
application  to  the  Justices,  in  name  of  the  parodiial  school- 
master. The  heritors  no  where  state  that  it  ought  to  be  dis- 
missed on  that  ground ;  and  the  Justices  accordingly  proceed 
to  judge  on  it.  If  the  application  had  been  in  name  of  all  the 
three  persons  enjoying  the  school  salary,  for  school-houses  and 
dwelling-houses,  the  Justices  would  have  said,  no ;  but  in  this 
application,  founded  on  the  eighth  section,  I  cannot  see  any  in- 
competency. Then,  section  eleven  leaves  you  to  proceed  on 
section  eight,  if  you  think  fit.  Now,  the  application  not  being 
incompetent,  and  the  Justices  judging  that  the  defence  of  the 
heritors,  founded  on  the  eleventh  section,  was  not  a  good  one, 
I  think  their  judgment  was  not  incompetent:  of  all  unjust 
things,  I  think  this  opposition  to  the  ckim  of  the  schoolmaster 
most  unjust,  in  the  way  it  has  been  carried  on. 
.  Lord  Meadowbank — -I  iCm  entirely  of  the  same  opinion.  The 
conduct  of  the  heritors  has  been  most  reprehensible.  I  have 
nothing  to  add  on  the  question  of  competency  ;  but  if  I  had 
been  sitting  among  the  Justices,  I  would  have  quite  agreed  with 
them  on  the  merits.  The  Act  does  not  say  you  are  to  divide 
the  school  sahiry  among  two  or  more  schoolmasters,  but  teachers ; 
and  its  plain  meaning  is,  that  where  the  parochial  school  can- 
not accommodate  the  whole  parish,  the  heritors  may  sanction 
additional  schools ;  but  it  was  never  intended  by  the  Legisla- 
ture that  there  should  be  more  than  one  schoolmaster,  which 
would  have  required  a  most  special  Act,  without  repealing  that 
of  1696.  The  obligation  to  provide  sdiool-houses,  &c.,  is  ex- 
cepted under  the  Statute,  thus  distinguishing  between  the 
schoolipaster  and  the  teacher  to  be  named  in  addition  to  him  ; 
the  teachers  not  to  have  their  accommodations,  because  the  heri- 
tors pay  the  large  sum  of  600  merks.  The  parochial  school- 
master is  by  this  Act  left  in  the  possession  of  his  rights  uninu 
paired,  while  the  heritors  are  relieved  from  an  obligation  that 
might  have  been  implied  against  them  under  the -Act  1696. 
All  the  minutes  of  the  meetings,  soon  after  the  Act  passed,  re- 
cognise the  right  of  the  schoolmaster.  When  the  additional 
teachers  were  appointed,  was  there  any  doubt  who  was  the 
schoolmaster?  Mr  Forrest  was ;  he  had  the  right,  and  he  would 
not  be  deprived  of  it.  The  present  proceedings  are  unfounded 
in  law,  and  grossly  iniquitous. 

Lord  Medwyn, — I  think  the  heritors  have  behaved  rather 
sharply.  The  Act  1696  is  not  toudied  by  the  Statute,  but  it 
is  extended ;  the  former  Act  having  provided  nothing  but  school- 
houses,  while  this  new  Act  provides  houses  and  gardens.  The 
question  is,  what  ape  the  rights  of  this  party  under  this  Act  ? 
I  diifer  as  to  the  meaning  of  tbe  word  '*  teachers,"  which  I 
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tiiink  applies  to  all  penona  among  whom  the  600  merks  was 
to  be  divided,  including  the  schoolmaster.  All  the  600  merks 
are  not  to  be  given  to  the  teacher:  the  schoolmaster  is  to 
get  bis  share,  otherwise  the  schoolmaster  would  be  excluded 
fhom  the  only  fund  for  payment ;  but  if  the  former  schoolmaster 
had  a  residence,  I  think  his  successor  entitled  to  it  still ;  but  at 
same  time,  I  think  a  school-house,  under  the  Act  1696,  is  all 
he  can  aak.  I  therefore  think  the  application  to  the  Justices 
was  incompetent. 

Lord  Justice-  Clerk, — This  is  a  very  important  question,  in- 
volving the  rights  of  a  most  useful  body  of  men,  and  I  am 
happy  to  have  no  difficulty  in  concurring  in  opinion  with  the 
LOTd  Ordinary,  and  the  majority  of  your  Lordships.  I  lay  aside 
all  coDsidenitions  of  the  conduct  of  the  heritors,  and  proceed  to 
the  ftir  question  of  competency  and  construction.  As  to  the 
competency,  admitting  that  the  eleventh  section  of  the  Statute 
is  doabtful,  I  am  not  satisfied  that  it  gives  material  aid  to  the 
plea  of  incompetency ;  for  the  party  was  in  the  situation  to  take 
the  benefit  of  the  Act  of  Parliament.  He  had  been  duly  elected 
schoolmaster,  and  he  applied  to  the  Justices  for  what  he  con- 
sidered his  rights.  It  is  a  most  material  circumstance  that  the  ' 
heritors  never  on  record  denied  the  right  of  the  Justices  to  dis- 
pose of  the  application.  Therefore,  if  the  application  was  com- 
petent, were  not  the  Justices  entitled  to  decide  upon  it  ?  Their 
judgment  is  to  be  final,  and  that  being  the  object  of  the  Sta- 
tute, this  judgment  is  impregnable ;  we  have  no  right  to  re- 
view it.  This  Statute  was  to  extend  the  former  one,  by  pro- 
viding schoolmasters  with  a  residence  and  garden;  and  the 
schoolmaster  has  his  remedy  against  the  neglect  of  his  rights, 
by  going  to  the  Quarter-Sessions.  In  construing  the  eleventh 
section,  I  look  at  the  whole  Statute  to  arrive  at  its  true  mean- 
ing ;  and  I  have  not  much  difficulty  in  arriving  at  it.  Here  the 
heritors  levied  the  full  sum  of  600  merks,  to  be  divided  among 
the  teachers ;  but  if  common  justice  had  been  done,  this  respon- 
dent would  have  been  put  in  the  same  situation  as  Mr  Forrest 
was  in  1831.  This  party,  as  schoolmaster,  has  an  undoubted 
right  under  the  Act  1696,  and  the  exemption  of  section  eleven 
of  this  Statute  is  firom  school-houses,  &c.,  to  the  additional 
teachers,  who  were  only  to  get  a  share  of  the  salary.  On  every 
rational  construction,  this  is  the  meaning  of  the  Statute,  which 
was  never  intended  to  trench  on  the  undoubted  rights  of  the 
schoolmaster.  The  schoolmaster  has  very  important  dvil  duties 
to  perform,  which  surely  none  of  the  teachers  can  do.  It  would 
have  been  a  very  different  question,  if  all  the  three  teachers  had 
made  this  application  to  the  Justices.  I  am  dear  for  refusing 
the  note,  and  subjecting  the  heritors  in  expenses ;  and  I  think 
they  have  reason  to  regret  this  litigation. 

Their  Lordships  then  refused  the  reclaiming  note, 
with  additional  expenses. 

Lord   Ordinary,  Moncreiff.— ^cT.  D.  M'Neill,  G.  G.  Bell ; 

William  Stewart,  W.S.,  AgeiU Ah,  R.  Hunter;   William 

Martin,  S.S.C,  ^^en^— Mr  Thomson,  Clerk [J.D.M.J 

TEIND  COURT. 

22d  February  1837. 

No.  174. 

The  following  augmentations  were  awarded : 

Bendochy — Presbytery  of  Meigle — Old  stipend,  1815,  15 
chalders  victual,  half  meal  and  half  barley,  and  £8.  6.  8.  for 
Communion  Elements. — Stipend  modified  of  this  date,  17  chal- 
ders, and  £8.  6.  8. — being  an  augmentation  of  2  chalders. 

Falkirk— Presbytery  of  Linlithgow— Old  stipend,  1814,  18 
chalders  victual,  half  meal  and  hidf  barley,  and  £10  for  Com- 
monion  Elements. — Stipend  modified  of  this  date,  21  chalders, 
and  £15  for  Communion  Elements — ^being  an  augmentation  of 
3  chalders,  and  £5. 

N.B, — There  is  also  a  vicarage  teind  of  about  £8.  9.  9. 
3-12thSy  payable  to  the  Minister  of  Falkirk,  conform  to  use  and 
wont. 


23d  February  1837. 

FiBST  Division (G.D.F.) 

No.  175. — James  Henderson,  Pursuer,  r.  John 
Rae,  Junior,  Defender. 

Landlord  and  Tenant — Lease — Condition — Bankruptcy— Re- 
moving— Violent  Profits — Stamp — Disposition  Omnium  Bo- 
norum — Declarator — Process — Expenses —  A  tenant  possessed 
under  a  lease  wkich  contained  a  condition  that  he  should  forfeit 
possession  on  bankruptcy,  and  it  was  declared  that  the  condition 
shouU  be  enforced  by  an  action  of  removing  before  the  Sheriff. 
The  tenant  was  made  bankrupt  on  a  debt  due  to  tlie  landlord, 
but  he  continued  to  possess  notwithstanding.  After  the  land- 
lord's  bankruptcy,  a  trustee  for  his  creditors,  in  a  disposition 
omnium  bonorum,  instituted  a  process  of  removing  before  the 
Sheriff,  though  at  the  time  no  rent  was  due,  and  the  tenant 
had  Claims  of  meliorations.  7%e  Sheriff,  in  respect  the  tenant 
failed  to  find  caution  for  violent  prtfits,  decerned  in  the  re- 
movina,  and  the  tenant  was  charged  on  the  decree,  which  he 
brought  under  suspension.  The  trustee  then  raised  an  action 
in  the  Court  of  Session,  to  declare  the  irritancy  in  the  lease, 
and  the  two  actions  were  conjoined, — the  tenant  pleading  that 
the  Sheriffs  decree  was  unwarrantable,  and  that,  in  the  cir^ 
cumstances,  the  declarator  vms  incompetent —  Circumstances  in 
^  which  the  Court,  in  the  conjoined  actions,  (\,J  suspended  the 
letters  simpliciter,  but,  (2.)  found  that  the  trustee  had  a  title 
to  pursue  the  action  of  declarator  in  right  of  the  landlord : 
and  (Z,)  found  the  tenant  entitled  to  expenses  in  the  Inferior 
Court,  Bill'  Chamber,  and  Court  of  Session,  up  to  the  time 
of  conjoining  the  actions,  and  the  trustee  to  the  expenses  of  the 
declarator:  f4.J  Thctt  the  disposition  omnium  bonorum, 
though  granted  several  days  after  liberation,  did  not  require 
to  be  stamped, 

John  Rae,  senior,  in  1823,  let  to  his  nephew,  the 
defender,  certain  subjects  in  Uddingstone,  under  the 
following  provision : 

*'  Declaring,  that  in  case  of  the  said  John  Rae,  junior,  as^gning 
the  said  lease,  or  subsetting  any  part  of  the  lands,  or  allowing 
the  same  to  be  possessed  by  any  other  person  as  manager  for 
his  creditors,  or  in  the  event  of  his  becoming  bankrupt,  in  terms 
of  the  Statute  1696,  or  under  any  other  law  or  Statute,  in  these 
or  either  of  these  cases,  the  said  lease,  in  the  option  of  the  pro^ 
prietor,  should  ipso  facto  become  null  and  void,  the  tenants  and 
all  occupiers  being  subject,  without  any  declarator,  to  be  sum- 
marily removed  by  an  ordinary  or  summary  action  before  the 
Judge  Ordinary,  and  without  the  power  or  privilege  of  purging 
such  irritancy." 

The  landlord,  in  1833,  granted  a  trust-deed,  for 
behoof  of  creditors,  to  the  pursuer  and  others,  as 
trustees,  conveying  therein  his  whole  heritable  and 
moveable  property.  The  trustees^  then  instituted  a 
process  of  removing  against  Rae,  junior,  but  the  ac- 
tion was  dropped,  in  respect  a  decree  contra  nonprO" 
ducta  was  obtained  in  a  redaction  of  the  trust-deed. 
Rae,  senior,  then  resumed  possession  of  the  proper- 
ty which  had  been  conveyed  in  the  trust-deed,  and 
he  permitted  Rae,  junior,  to  occupy  the  subjects  let, 
though,  during  the  time  of  the  resumed  possession, 
the  tenant  had  been  rendered  bankrupt.  Rae,  senior, 
continued  to  possess  till  1834,  when  he  was  incarcer- 
ated for  debt,  but  was  liberated ;  and  a  few  days  after 
being  set  at  large,  he  granted  a  disposition  omnium 
bonorum  to  the  pursuer,  for  behoof  of  creditors.  This 
disposition  was  not  stamped ;  and  though  it  was  grant- 
ed a  few  days  after  Rae  was  set  at. liberty,  it  was  aver- 
red that  it  was  granted  by  him  on  condition  of  being 
liberated ;  and  the  minute  of  procedure  showed  that  it 
was.  ordered  to  be  granted  by  the  Bailies ;  the  narrative 
of  the  deed  being  besides  in  conformity  with  this  state- 
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inent  The  pursuer,  who  was  subsequently  infeft  there- 
on, brought  an  action  of  removing -before  the  Sheriff 
against  Rae,  junior,  founding  on  the  irritancy  contain- 
ed in  the  lease,  and  the  bankruptcy  of  Rae,  junior,  in 
1833.  Rae,  junior,  defended,  inter  alioy  (1.)  on  the 
grounds  that  the  pursuer  had  no  title  to  pursue,  in  re- 
spect the  disposition  omnium  bonorum  had  no  stamp, 
which  was  necessary,  in  respect  it  was  granted  ex  iu' 
tervaUoy  and  not  as  the  price  of  Rae  senior's  enlai^e- 
ment ;  and,  (2.)  the  previous  action  of  removing  still 
subsisted,  and  excluded  the  present,  in  respect  the 
decree  contra  non  producta  could  not  cut  down  the 
trust-deed  of  old  Rae. 

The  Sheriff,  aflw  some  procedure,  decerned  in  the 
removing  against  Rae,  junior,  in  respect  he  had  failed 
to  find  caution  for  violent  profits.  After  a  charge 
proceeding  on  the  extracted  decree,  Rae,  junior,  pre-' 
sented  a  bill  of  suspension,  which  was  passed  (by  Lord 
Gorehouse)  on  juratory  caution.  His  Lordship,  on 
passing  the  bill,  stated  his  reasons  in  the  following  note : 

"  There  are  several  points  in  this  case  which  appear  to  the 
Lord  Ordinary  to  be  attended  with  difficulty.  The  complainer 
was  bankrupt  in  1833  ;  at  this  time,  Mr  Rae,  senior,  wAs  Uind- 
lord,  who  did  not  avail  himself  of  the  option  in  tiie  lease  to 
declare  the  irritancy,  and  remove  the  complainer  from  the  farm, 
but  continued  him  in  the  possession ; — af^er  Rae,  senior,  had 
granted  the  disposition  omnium  bonorum  to  the  charger,  in  De- 
cember 1834,  the  charger,  by  virtue  of  the  same  letters  of  cap- 
tion on  which  the  complainer  had  been  incarcerated  in  1833, 
rendered  him  again  bankrupt  by  an  execution  of  search,  dated 
28th  January  1835.  But  if  the  act  of  bankruptcy  in  1633  was 
passed  from  by  the  landlord,  it  may  be  questioned,  whether  a 
search  on  the  same  caption,  and  for  the  same  debt,  in  1835, 
would  entitle  a  singular  successor  in  the  lands  to  declare  the 
irritlmcy.  It  would  still  be  more  material  if  the  eomplainer's 
averment  were  proved  that  this  bankruptcy  was  occasioned  by 
diligence  on  bills  in  which  he  was  not  the  primary  debtor,  but 
which  he  had  accepted  solely  for  the  accommodation  of  his  land- 
lord, as  it  is  plain  the  landlord  would  not  have  declared  an  ir- 
ritancy of  the  lease  on  that  ground,  neither  could  a  singular 
successor  in  his  right.  But  farther,  as  the  complainer  was  al-* 
lowed  to  continue  in  possession,  and  to  cultivate  the  farm,  and 
as  he  paid  the  rent,  it  may  be  doubted  whether  it  was  compe- 
tent to  declare  the  irritancy  in  the  Sherifi-Court,  the  case  being 
materially  distinguished  in  all  its  circumstances  from  that  of 
Scott  v.  Wotherspoon,  27th  February  1829,  and  though  an 
action  of  that  nature  were  competent  in  the  Sheriff- Court,  if 
may  be  doubted  whether  the  complainer  was  bound  to  find 
caution  for  violent  profits,  in  initio  litis,  for  it  is  only  in  ordi- 
nary removings  under  the  Statute  or  Act  of  Sederunt  that 
caution  can  be  required,  not  in  extraordinary  removings.  Dou- 
glas V,  Edington,  18th  February  1628;  Morrison,  13,892. 
The  Lord  Ordinary  expresses  no  opinion  on  these  points,  some 
of  which  have  not  yet  been  argued,  but  he  thinks  they  i^rrant 
him  to  pass  the  bill  on  juratory  caution." 

Reasons  of  suspension  were  lodged  bj  Rae,  junior, 
which  were  in  substance  a  repetition  of  Lord  Core- 
house's  note. 

Meantime  the  pursuer,  for  the  purpose  of  remedying 
the  objections  alluded  to  by  Lord  Corehouse,  brought 
the  present  action  of  declarator  and  removing,  which 
M^as  conjoined  with  the  suspension :  and  it  seems  the 
pursuer  had  likewise  obtained  an  execution  of  search, 
and  rendered  Rae,  junior,  bankrupt  on  the  same  cap- 
tion on  which  he  had  been  rendered  bankrupt  in  1833. 

In  the  conjoined  actions  it  was  averred,  that  at  no 
time  were  there  any  arrears  of  rent.  This  averment 
had  likewise  been  made,  and  not  denied  in  the  Infe- 


rior Court }  for  it  was  maintained,  that  if  there  had,  old 
Rae,  during  the  time  he  was  allowed  to  resume  posses- 
sion, had  waived  all  claim  to  arrears ;  and  iji  addition, 
the  defender  had  various  claims  for  meliorations  which 
the  landlord  had  obliged  himself  by  a  missive  in  1828 
to  pay:  in  which  missive  the  landlord  further  gave 
him  a  right  to  retain  the  subjects  till  the  due  expiry  of 
the  lease.  He  further  stated,  that  the  ground  of  debt 
on  which  he  was  incarcerated  in  1833,  was  an  accom- 
modation-bill of  old  Rae's,  and  that,  subsequent  to 
that  time,  the  defender  never  was  solvent. 

Henderson  pleaded — (1.)  The  action  of  removing 
was  a  competent  procedure  at  common  law  and  on  the 
lease.  (2.)  The  seisin  passed  on  the  disposition  om- 
nium bonorum  was  a  valid  title  to  sue,  and  that  no 
stamp  was  required  for  the  disposition.  (3.)  Tlie  first 
removing  was  sopite  by  the  proceedings  brought  to 
reduce  the  trust-deed ;  and,  (4.)  The  irritancy  in  the 
lease  was  a  valid  title  to  pursue  the  declarator. 

Rae,  junior,  pleaded'^{\.)  The  original  action  could 
not  competently  be  entertained  by  the  Sheriff,  being 
in  effect  an  action  quocui  heritage.  (2.)  The  title  to 
sue  in  the  second  was  incompetent,  in  respect  the 
disposition  omnium  bonorum  was  not  stamped;  be- 
sides, the  first  action  excluded  the  second  prooesi  of 
removing.  (3.)  As  old  Ra6  waived  his  right  in  1833, 
to  take  advantage  of  the  irritancy,  and  passed  from 
arrears,  there  were  no  grounds  on  the  merits.  (4.) 
The  debt  for  which  Rae,  junior,  was  incarcerated  in 
1833,  being  truly  a  debt  of  old  Rae^s,  a  second  caption 
was  incompetent.  (6.)  The  Sheriff  incompetently  or- 
dered caution  initio  Uiie  fbr  violent  profits,  the  previous 
rent  being  satisfied.  (6.)  The  pursuer,  as  assignee  of 
old  Rae,  could  not  recur  to  the  irritancy  in  the  lease, 
it  having  been  waived  by  old  Rae ;  and,  (7.)  In  respect 
Rae,  junior,  never  was  solvent  aftw  1833,  there  were 
no  grounds  for  holding  that  he  could  be  rendered  bank- 
rupt subsequently. 

*'  24th  November  1836..^The  Lord  Ordinary  having  heurd 
parties*  procurators  upon  the  closed  record  in  this  coiyoined 
action,  in  the  suspension,  suspends  the  letters  simpiiciter,  and 
decerns ;  finds  the  suspender  entitled  to  the  expenses  thereof, 
both  in  the  Inferior  Court,  in  the  Bill-Chamber,  and  in  this 
Court,  previous  to  the  eoiytmction  of  the  prooeiset,  with  the 
half  of  the  expense  of  this  debate ;  and  in  the  declarator,  repels 
the  defences,  and  decerns  ia  terms  of  the  conclasions  of  the 
libel:  Finds  the  pursuer  entitled  to  the  expenses  thereof ;  allows 
an  account  of  the  expenses  so  found  due  on  either  side  to  be 
given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the 
same,  and  to  report,  reserving  entire  the  suspender's  claim  for 
improvements  and  meliorations,  and  the  objections  thereto,  as 
accords." 

The  defender  reclaimed.  At  advisiog,  the  only 
point  insisted  in  by  the  defender,  was  the  alleged  in- 
competency of  the  disposition  o/nnium  bonorum,  which, 
it  was  argued,  ought  to  have  been  stamped,  in  conse- 
quence of  having  been  granted  after  liberation  by  Rae, 
senior, — an  offer  being  made  to  prove  that  Rae,  senior, 
executed  the  deed,  not  on  condition  of  being  liberated^ 
but  for  different  considerations.  It  was,  however, 
stated,  that  the  narrative  of  the  deed  disproved  that 
averment,  and  tliough  it  was  granted  at  the  interval  of 
a  few  days  afler  liberation,  it  formed  part  of  the  judi- 
cial proceedings,  in  virtue  and  on  condition  of  which 
the  debtor  was  liberated;  and  in  fact,   the  minutes 
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proved  that  the  Bailiet  ordttiiied  him  to  exeewte  thtf 
deed. 

Lord  Gtiiies I  liave  Dot  seen  the  dispositioTi ;  but  from 

wbat  I  can  see,  I  think  there  is  no  doubt  the  deed  was  granted 
as  the  price  of  the  debtor's  liberation.  It  formed  just  part  of 
the  proceedings,  whidi  enabled  him  to  get  free,  and  so  does  not 
require  a  stamp. 

Lord  Mackenzie,-^!  have  no  doubt  it  was  just  part  of  the  or- 
dinary procedure,  from  the  shape  of  the  esse.  A  stampable 
deed  is  one  which  must  have  a  stamp.  Now,  is  a  deed  of  this 
nature,  executed  in  such  circumstances,  invalid  without  one  ? 

Lord  President  and  Lord  Corehouse  concurred. 

The  Court  adkeredy  with  additional  expenses. 

Lord  Ordinanf,  Corehouse. — AcL  Monteith;  Alexander 
Hamilton,    W.S.,   AoeMi.^-^Ait,   Dean  of   Faculty  (Hope) ; 

Lockfaart,  Hunter  and  Whitehead,  W.3.,  Agents B.,   Clerk, 

^[O.  D.F.I 


23d  February  IS37. 

Secowd  Division (J.D.M.) 

No.  176. — Geobge  Stbachan,  Pursuer^  %>.  Jam:es 
BridO£8»  W.S.,  Cierk  to  the  Improvement^  Com- 
nUssioners  ofEdinburghy  Defender » 

Damages — Improvements*  Act — Local  Act — Statutes,  7  and  8 
Geo.  IV.  c.  76,  and  1  and  2  Will.  IV.  c.  45— Process — Compe- 
tency— 1.  Where  a  local  Act  was  obtained  for  improving  the 
city  of  Edinhurghy  and  an  assessment  levied  on  the  inhabitants 
in  virtue  thereof  for  that  purpose,  which  assessment  was  doubled 
on  certain  districts  especially  benefited  by  the  operations — Held 
that,  notwithstanding,  the  proprietor  of  a  tenement  in  one  of 
these  districts  was  entitled  to  damages  for  an  alleged  deterior- 
ation of  his  property,  in  consequence  of  these  operations.  2. 
It  being  provided  by  the  Act,  that  all  claims  of  damage,  if 
disputed,  should  be  settled  by  the  verdict  of  a  jury  summoned 
by  the  Sheriff,  on  the  application  of  the  Improvements*  Com- 
missioners — Held  competent  for  the  private  party  whose  pro- 
perty was  injured,  to  bring  an  ordinary  action  before  the  Court 
of  Session,  concluding  for  a  specific' sum  in  name  of  damages, 
or,  alternatively,  that  the  Commissioners  should  apply  to  the 
Sheriff  to  summon  a  Jury  in  the  manner  provided  by  the  Act. 

In  1827,  an  Act  of  Parliament  was  obtained,  7  and 
8  Geo.  IV.  d.  76,  "for  carrying  into  effect  certain 
improvements  within  the  city  of  Edinburgh,  and  ad- 
jacent to  the  same ;"  and  subsequently  another  Act  of 
Parliament  was  passed,  1  and  2  Will.  IV.  c.  45,  "  to 
alter  and  amend  the  preceding  Act.  The  execution 
of  these  Acts  was  placed  in  commissioners  chosen  as 
therein  directed ;  and  it  was  enacted,  that  these  com- 
missioners might  be  sued  for  any  thing  done  or  ordered 
by  them  in  virtue  thereof,  in  the  name  of  their  clerk 
or  clerks  for  the  time  being. 

By  the  first  section  of  the  7th  and  8th  Geo.  IV.  c. 
76,  the  Commissioners  were  empowered  to  <<  lower, 
level,  pave,  and  otiierwise  improve  the  Lawnmarket, 
and  certain  parts  of  the  High  Street,  and  the  street 
called  the  Castle  Mill,  and  the  ways,  lanes,  and  passages 
connected  with  or  leading  to  the  said  streets.^'  It  was 
also  enacted,  that  they  were  to  execute  these  works, 
*<  all  in  such  manner,  and  according  to  such  plan  or 
plans  as  shall  be  fixed  and  determined  on  by  the  said 
Commissioners,  provided  always  that  the  levelling  of 
the  street  called  the  Castle  Hill,  shall  not  be  such  as 
to  alter  the  esplanade  in  front  of  the  castle  of  Edin- 
burgh." 

In  the  latter  Act  of'  the  1st  and  2d  WiU.  IV.  c  45, 
these  powers  were  all  continued  to  the  Commissioaers, 


under  the  limitation  set  fcHrth  in  the  fc^lowing  quota- 
tion from  the  specification  annexed  to  this  Act,  viz. 
"  to  lower  the  High  Street  and  Bank  Street,  as  autho- 
rised by  the  7th  and  8th  Geo.  IV.  The  foot  pavement 
not  to  be  lowered  in  any  part  more  than  two  feet  be- 
low the  present  level." 

These  Acts  were  applied  for,  after  due  notice  and 
intimation  given  to  all  concerned,  and  especially  to 
those  who  were  interested  as  proprietors  or  tenants  in 
those  situations  where  the  operations  were  intended  to 
be  carried  on,  and  who  entered  no  dissent  frotUj  and 
made  no  objection  to,  the  application  to  Parliament 
for  procuring  the  Acts.  They  were  obtained  for  the 
specific  purpose  of  improvinfi^  the  thoroughfares  of  the 
streets  which  the  Commissioners  were  to  lower  and 
level,  and  in  consequence,  they  were  empowered  to 
levy  an  additional  assessment  from  all  properties  in 
this  situation,  in  return  for  the  benefit  derived  by  them 
from  the  operations  under  the  Act. 

By  the  35th  section  of  the  7th  and  8th  Geo.  IV.  c. 
76,  corporatioQSi  heirs  of  entail,  tutors,  trustees,  and 
others  not  entitled  at  common  law  to  alienate  or  deal 
upon  the  heritage  in  their  possession,  were  enabled  to 
transact  with  the  Commissioners  under  this  Act,  which 
empowers  them  to  sell  and  convey  their  lands,  houses, 
&c.  "  for  the  purposes  aforesaid,  and  also  to  treat  and 
agree  with  the  said  Commissioners  for  any  damages 
aUeged  to  be  sustained  in  carrying  into  effect  any  of 
the  purposes  of  this  Act."  The  immediately  follow- 
ing section,  the  36th|  provides^ 

**  That  if  any  person  or  persons  whatsoever,  bodies  politic, 
corporate,  or  collegiate,  proprietors,  superiorsi,  or  occupiers  of 
lands,  houses,  teneooents,  and  otker  heritagefi,  which  may  be 
acquired  for  the  purposes  of  this  Act,  seised  or  possessed  of, 
interested  in,  or  entitled  to  the  same  respectively,  shall  refuse 
to  treat,  contract  for,  or  agree  to  sell  the  same,  or  to  settle  the 
damage  in  respect  of  the  same,  as  aforesaid,  it  shall  and  may  be 
lawful  to  and  for  the  Sheriff-depute  of  the  county  of  Edinburgh, 
or  his  Substitute,  to  summon  and  return  a  jury*'  on  the  applica* 
tion  of  the  Commissioners,  **  to  inqidre  of,  and  give  their  ver- 
dict for  such  damage  and  recompense,  price  or  prices,  as  they 
shall  judge  fit  to  be  awarded  to  such  owners  or  occupiers  as 
aforesaid,  or  any  of  them,  for  such  lands,  houses,  tenements, 
leases,  and  heritages,  or  other  properties,  or  any  part  thereof, 
for  their  respective  estates,  or  interests  in  the  same,  or  for  any 
damage  done  thereto/* 

The  pursuer,  who  is  proprietor  of  a  shop  in  Bank 
Street,  in  the  line  of  the  operations  of  the  Commission- 
ers, brought  the  present  action  against  them,  on  the 
narrative  that,  by  the  levelling  and  lowering  of  that 
street,  his  property  has  been  greatly  deteriorated,  in 
as  much  as  the  access  to  the  shop  is  raised,  in  point  of 
height,  fully  fourteen  inches  from  the  pavement,  and 
thereby  requires  a  fli^t  of  three  deep  steps  in  place 
of  one  as  formerly :  That  besides  the  ii\jury  to  the  ap- 
pearance of  the  window  of  the  shop,  the  shop  itself 
generally  is  much  injured ;  and  when  looked  at  in  com- 
parison with  the  shops  on  the  right  and  left  hand,  the 
floors  and  windows  of  which  have  been  lowered  and 
improved  at  tlie  expense  of  the  said  Commissioners,  the 
pursuer's  shop  presents  an  awkward  and  uninviting 
appearance,  and  is  thus  and  otherwise  materially  les- 
sened in  worth  and  value,  both  to  landlord  and  tenant. 
It  was  therefore  subsumed,  that  he  had  a  good,  just, 
and  legal  claim  against  the  said  CkMBmissioners  for  the 
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deterioration  and  damage  sustained  by  him  in  his  said 
property  as  aforesaid.  The  conclusion  was,  that  the 
said  Commissioners,  and  the  defender  as  tlieir  clerk, 
should  make  payment  to  the  pursuer  of  the  sum  of 
£500  Sterling,  or  such  other  sum,  less  or  more,  as  may 
be  ascertained  in  the  course  of  the  process  to  follow 
hereon,  to  be  a  fuU  and  adequate  compensation  and 
solatium  to  the  pursuer,  for  the  injury  and  damage  sus- 
tained, and  to  be  sustained  by  him,  in  consequence  of 
the  deterioration  of  his  property  by  the  operations  of 
the  said  Commissioners,  in  the  manner  before  specified : 
Or  otherwise,  to  make  application  to  the  Sheriff  of  the 
county  of  Edinburgh,  for  summoning  and  choosing  a 
jury  in  manner  provided  by  the  foresaid  Acts,  in  order 
that  they  may  determine  the  pursuer's  claim  of  da- 
mages and  satisfaction  for  the  loss  and  injury  sustained 
by  him  as  before  narrated,  and  that  proceedings  may 
be  had  thereunder,  in  terms  of  the  said  Acts  of  Par- 
liament. 

This  action  Was  met  by  the  following  preliminary 
defences:  1.  The  whole  operations  done  by  the  Com- 
missioners of  Improvements  being  specially  autliorised 
by  Statutes  passed  for  the  particular  purpose  of  effect- 
ing an  improvement  in  the  city,  and  in  the  locality 
where  they  were  carried  on,  and  for  which  improve- 
ment the  inhabitants  (and  among  others  the  pursuer) 
agreed  to  be  assessed,  there  can  be  no  claim  competent 
against  the  Commissioners,  at  the  instance  of  any  in- 
dividual, on  the  ground  that  the  said  operations  have 
not  benefited  and  improved,  but,  on  the  contrary,  have 
iigured  and  deteriorated  his  premises.  2.  The  pursuer 
is  barred  by  the  consent  given,  and  other  active  steps 
taken  by  him  at  the  passing  of  the  Statutes,  from  now 
claiming  damages,  since  the  Commissioners'  operatious 
are  strictly  within  the  powers  intrusted  to  them.  3. 
No  action  of  damages  against  the  Commissioners  is 
competent  in  the  Court  of  Session,  as  there  is  confer- 
red on  the  Sheriff  of  the  county  of  Edinburgh,  with 
the  assistajice  of  a  jury,  an  exclusive  jurisdiction  to 
settle  all  differences  between  the  Commissioners  and 
those  who  have  claims  against  them  on  the  alleged 
ground  of  damages.  The  conclusion  in  the  summons, 
that  the  Commissioners  should  be  decerned  and  ordain- 
ed to  make  application  to  the  Sheriff  of.  the  county  for 
summoning  a  jury,  is  altogether  incompetent  under  this 
action.  An  incidental  petition  is  the  only  competent 
shape  in  which  a  complaint  against  the  Commissioners 
on  this  head  could  be  brought  before  the  Court.  4. 
At  all  events,  this  action  ought  to  be  sisted,  till  the 
issue  of  the  action  of  declarator  be  known. 

The  action  of  declarator  referred  to  in  the  fourth 
plea,  had  been  previously  instituted  by  the  Commis- 
sioners, in  order  to  have  it  found  that  claims  of  da- 
mage, like  the  present,  in  so  far  as  arising  from  similar 
operations  on  the  Lawnitiarket,  were  not  reserved  under 
the  Statutes.  The  pursuer  was  not  a  party  to  that  ac- 
tion. 

The  Lord  Ordinary  pronounced  this  interlocutor, 
adding  the  subjoined  note : 

"  December  15,  1836 The  Lord  Ordinary  having  heard 

counsel  for  the  parties  on  the  preliminary  defences;  repels  the 
same :  And  in  respect  the  defenders  state  that  they  mean  to 
■ubmit  this  interlocutor  to  review,  Finds  the  pursuer  entitled 
Jo  the  expenses  of  this  ^Bscussion ;  allows  an  account  thereof  to 


he  given  in,  and  remits  the  same,  when  lodged,  to  the  auditor 
for  his  taxation  and  report. 

"  Note, — Assuming  (as  must  be  sMumed  hoe  eiaiu)  that  ac- 
tual damage  has  been  sustained,  die  Lord  Ordinary  conceives 
that  the  two  first  preliminary  defences  are  palpably  untenable. 
Because  the  Statute  recognises  the  operations  which  it  autho- 
rises as  generally  beneficial  to  the  city,  and  properly  to  be  con- 
sidered as  improvement*,  and  because  the  pursuer  (along  with 
tiie  great  body  of  the  citizens)  has  consented  to  their  being 
carried  into  effect,  can  it  be  seriously  maintained  that  this  is 
inconsistent  with  the  certain  fiict  of  their  having  been  the  cause 
of  great  damage  to  him  individually  ?  Or  that,  if,  in  the  course 
of  levelling  the  adjoining  street,  the  defenders  had  actually 
brought  his  house  to  the  ground,  they  would  have  been  entitled 
to  answer  his  claim  for  reparation  of  the  damage  by  saying, 
'  What,  do  you  talk  of  damage  ?  We  have  done  nothing  but 
what  you  yourself  recognised  as  a  benefit  Have  you  not  al- 
lowed that  levelling  the  street  was  an  improvement  ?  and  as 
we  have  done  nothing  else,  instead  of  claiming  damages  from 
us,  you  are  bound  to  pay  us  an  additional  assessment.*  It  ap- 
pears to  the  Lord  Ordinary,  that  if  this  would  be  but  poor  plea- 
santry, it  is  still  worse  as  argument ;  yet  it  is  exactiy  what  is 
stated  in  those  two  defences,  the  defenders  having  actually 
founded  upon  the  additional  assessment  to  which  the  pursuer  is 
liable,  by  having  his  house  in  this  street,  as  a  condusive  proof 
that  he  cannot  posrfbly  have  suffered  any  damage  fi'om  their 
operations  in  its  neighbourhood.  The  short  answer  is,  that 
though  lowering  or  widening  a  street  may  be  a  benefit,  and 
chiefly  to  those  in  the  vicinity,  the  loss  of  the  property  taken 
to  widen  it,  and  the  damage  done  to  buildings  in  the  course  of 
lowering,  are  distinct  injuries,  for  which  compensation  is  due : 
And  as  the  defenders  are  confessedly  bound  to  pay  the  value  of 
the  property  taken  for  widening,  they  must  also  repair  the  da- 
mage occasioned  by  lowering,  although  the  claimants,  in  both 
cases,  may  be  among  those  who  are  liable  to  a  double  aasess- 
ment. 

**  At  the  debate  those  defences  were  sought  to  he  supported 
by  reference  to  the  clause  of  the  Statute  banning  at  the  bot- 
tom of  p.  22  of  the  copy  in  process,  and  providing  that,  where 
the  owners  or  occupiers  of  lands,  houses,  fcc,  *  required  for 
the  purposes  of  the  Act,*  shall  refuse  to  sell  such  houses,  &c., 
*  or  to  settle  the  damages  in  respect  of  the  same,'  the  Commis- 
sioners may  apply  to  the  Sheriff  to  summon  a  jury,  *  who  shall 
give  their  verdict  for  such  damages,  recompense,  or  price,  as 
they  shall  judge  fit  to  be  awarded  for  any  such  lands,  houses, 
&c.,  for  their  respective  estates  or  interests  in  the  same,  or  fiir 
any  damage  done  thereto*;'  from  which  they  inferred,  that  as 
the  house  of  the  pursuer  was  not '  required  for  the  purposes  of 
the  Act,'  no  damage  could  in  any  case  be  due  on  account  of  it. 
The  first  remark  which  occurs  upon  this  is,  that  whether  the 
clause  in  question  affords  a  defence  to  the  Commissioners  or 
not,  it  certainly  can  never  be  cited  in  support  of  the  two  spe- 
cial defences  that  have  been  mentioned,  and,  indeed,  furnishes 
per  se  a  conclusive  answer  to  these  defences ;  the  scope  of 
those  being,  that  the  Commissioners  can  never  be  liable  in  da- 
mages at  idl,  while  only  executing  the  improvements  allowed  by 
the  Statute,  and  the  clause  providing  that  they  shall  pay  diu 
mages  as  well  as  prices  to  those  whose  property  they  take  or 
injure  in  the  course  of  their  operations.  But  the  limitation  of 
this  claim  of  datnages  to  such  as  occur  upon  properties  actually 
required  for  the  purposes  of  the  Act,  is  not  only  without  any 
reasonable  meaning,  but  without  any  meaning  at  all,  and  in- 
capable of  any  practical  application.  The  properties  required 
for  the  purposes  of  the  Act  are  of  course  taken  by  the  Com- 
missioners, and  become  their  property.  It  is  manifestly  impos- 
sible, therefore,  for  any  one  else  to  claim  damages  for  them. 
The  former  owners  or  occupiers  are  to  be  compensated  by  the 
'  value  of  their  respective  estates  or  interests  therein  ;*  but  for 
the  damage  done  thereto,  it  is  utterly  impossible  that  the  Com- 
missioners can  ever  be  liable,  after  they  have  become  them- 
selves proprietors.  When  pressed  with  this,  the  defenders  en- 
deavoured to  maintain  that  the  right  to  damages  was  at  least 
limited  to  such  as  were  occasioned,  though  to  property  not 
taken,  yet  in  consequence  of  operations  on  what  was  so  taken 
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from  other  individiiailB  '  for  the  purposea  of  the  Act  ;*  and  there- 
fore did  not  arise  here,  where  their  operations  were  not  on  such 
newlj  acquired  property,  but  upon  what  had  all  along  been  a 
public  street.  It  is  needless,  perhaps,  to  observe,  lat.  That 
there  is  not  a  word  in  the  Act  that  gives  the  least  countenance 
to  this  ocHistruction  ;  and,  2d,  Thai,  if  adopted,  it  woold  lead 
to  consequences  the  most  unequitable  and  unjust.  If  a  house, 
not  itself  taken  or  required  for  the  purposes  of  the  Act,  is  in- 
jured by  the  operations  of  the  Commissioners  upon  the  ground 
adjoining,  is  it  imaginable  that  the  owner's  right  to  reparation 
should  depend  upon  the  &ct,  whether  the  adjoining  ground  had 
been  always  a  public  street,  or  was  an  area  recently  acquired 
lor  the  purposes  of  the  Act  from  some  private  individual? 

**  This,  then,  it  is  humbly  conceived,  cannot  be  the  meaning  of 
the  Act ;  and  to  find  out  what  it  truly  was,  it  is  only  requisite 
to  go  back  to  the  immediately  preceding  section.  This,  indeed, 
is  the  more  necessary,  as  in  that  on  which  the  defenders  rely, 
there  is  an  express  reference  to  something  antecedent;  the 
whole  of  its  provisions  being  for  the  case  of  the  owners  and  oc- 
cupiers refusing  to  agree  to  sell  their  lands,  houses,  &c.,  '  or  to 
settle  the  damages  in  respect  of  the  same,  as  aforesaid.'  Now 
the  preceding  section  (which  is  at  page  22)  states,  in  the  most 
unequivocal  manner,  what  sort  of  damages  were  thus  to  be 
settled  for.  The  immediate  object  of  that  section  is  to  enable 
corporations,  heirs  of  entail,  tutors,  trustees,  and  other  persons 
not  entitled  at  common  law,  to  alienate  or  deal  upon  the  heri- 
tage in  their  possession,  to  transact  with  the  Commissioners 
under  this  Act ;  and,  accordingly,  it  expressly  empowers  all 
such  persons  to  sell  and  convey  their  lands,  houses,  &c.,  '  for 
the  purposes  aforesaid ;  and  idso  to  treat  and  agree  with  the 
said  Coflunitaioners  for  any  damages  alleged  to  be  sustained  in 
carrying  into  effect  any  of  the  purposes  of  this  Act'  These 
words,  it  is  thought,  are  quite  unequivocal ;  and  they  prove 
two  things :  Is/,  that  the  damages  so  to  be  treated  for,  were  not 
such  as  might  be&ll  the  properties  which  were  to  be  sold  to 
the  Commissioners,  as  to  which,  indeed,  the  claim  must  have 
been  extinguished  confusimie  ;  and,  2d,  that  they  were  not  da- 
mages occasioned  by  the  improper  or  unwarranted  acts  of  the 
said  CcHumissioners  beyond  the  line  of  their  duty  (which  was 
another  surmise  of  the  defenders),  but,  in  the  express  words  of 
the  clause,  '  any  damages  occasioned  by  carrying  into  effect  any 
of  the  purposes  of  this  Act.'  Now,  this  is  the  first  section  in 
which  there  is  any  mention  of  damages,  and  is  evidently  that 
referred  to  in  the  immediately  subsequent  section,  where  provi- 
sion is  made,  inter  aUa,  for  the  case  of  persons  not  agreeing,  or 
refusing  '  to  settle  the  damages'  as  '  aforesaid.'  It  is  the  lead- 
ing and  governing  enactment,  therefore,  on  the  subject  of  da- 
mages, and  in  it  alone  the  description  of  damages  for  which  the 
Legislature  intended  that  compensation  should  be  given,  is  na- 
turally to  be  looked  for ;  and  this  description  is  as  broad  and 
general  as  the  justice  and  reason  of  the  case  would  have  led  any 
one,  a  priori,  to  expect, — '  any  damages  alleged  to  be  sustained 
in  carrying  into  effect  any  of  the  purposes  of  this  Act.'  It  pro- 
vides for  the  adjustment  and  settlement  of  all  such  damages  by 
voluntary  agreement,  and  the  next  section  for  the  case  of  parties 
not  being  able  to  agree.  The  one,  therefore,  is  relative  to  and 
complementary  of  the  other ;  and  the  Lord  Ordinary  thinks  it 
indisputable,  that  they  are  co-extensive  as  to  the  subjects  to 
which  they  relate,  and  mean  to  settle  the  very  same  questions, 
with  reference  merely  to  those  two  alternatives,  of  a  voluntary 
or  a  judicial  adjustment.  It  would  be  nothing  else,  indeed, 
than  a  manifest  absurdity,  to  hold  that  persons  should  be  en- 
titled to  *  treat  for  and  agree'  as  to  any  kind  of  damages  under 
theyirst  dause,  for  which  they  were  not  entitled  incase  of  dis- 
sgreeraent  to  the  verdict  of  a  jury  under  the  second ;  and,  there- 
fore, if  the  pursuer  could  have  lawfully  treated  with  the  defen- 
ders for  the  damages  he  now  seeks  to  have  judicially  awaked 
(which  does  not  seem  questionable),  it  follows  that  no  con- 
struction of  the  second  section  can  be  sound  which  could  exclude 
him  from  the  benefit  of  such  a  verdict. 

"  The  wording  of  that  second  section,  indeed,  is  not  very 
happy  ;  and  there  is  no  doubt  that,  having  chiefly  in  view  the 
case  of  properties  to  be  actually  purchased  and  taken  by  the 
Comipissioners,  its  language  is  generally  accommodated  to  that 


case,  even  where  it  speaks  of  damages,  which,  it  has  been  al- 
ready seen,  could  never  possibly  accrue  or  be  acdaimable  in 
relation  to  such  properties.  But  this  verbal  inaccuracy  or  im- 
perfect expression  can  never  be  allowed  to  defeat  the  plain 
sense  and  policy  of  the  Act,  or  so  construed  as  to  render  it  at 
once  a  tissue  of  inconsistency,  and  aii  instrument  of  injustice. 
Throughout  the  whole  of  its  provisions,  indeed,  the  language 
is  singularly  inaccurate ;  and,  if  rigidly  construed,  vrould  lead, 
in  many  other  instances,  to  the  same  inconsistencies  which  the 
defenders  would  charge  upon  it  in  the  present.  The  section 
on  which  they  rely,  for  example,  confessedly  provides  for  the 
case  of  a  verdict  for  damages  (of  some  kind  or  another),  as 
well  as  for  a  price  or  consideration.  But  in  all  the  immediately 
subsequent  sections,  as  to  who  shall  pay  the  expenses  of  the 
juries,  the  investment  of  the  money,  &c  &c.,  it  provides  in 
terms  only  for  the  case  of  a  verdict  for  a  price  or  value,  although 
it  is  uQt  supposed  to  be  doubtful  that  all  those  provisions  must 
be  held  equally  applicable  to  that  of  a  verdict  for  damages  only. 
Take  the  clause  as  to  expenses  of  trial  as  an  example :  The 
rule  (p.  25  of  Act)  here  is,  that  '  if  the  jury  shall  find  the 
premises  to  be  of  greater  value  than  the  sum  offered  for  the 
same  by  the  Commissioners,'  the  expense  shall  be  on  the  Com- 
missioners :  if  of  less  value,  on  the  party  who  had  refused  the 
price  offered.  Now,  as  there  may  plainly  be  a  trial  and  a  ver- 
dict for  damages  only,  it  is  manifest  that  the  same  rule  for 
awarding  the  expenses  must  have  been  meant  to  be  applied  to 
that  case  also,  though,  from  the  imperfection  of  the  wording, 
it  is  not  expressly  provided.  In  the  same  way,  as  to  investing 
the  sums  awarded,  in  questions  with  heirs  of  entail,  minors,  or 
lunatics,  the  Utenil  direction  of  the  Act  would  only  enforce 
this  in  the  case  of  sums  paid  as  the  price  of  properties  actually 
taken  and  acquired,  though  the  plain  principle  extends  equally 
to  all  sums  agreed  on  or  awarded  for  damages  done  to  properties 
belonging  to  such  parties,  and  would  no  doubt  be  so  applied 
under  any  judicial  direction.  The  words  of  the  section  are  (pp. 
26,  27),  that  '  if  any  money  (exceeding  £200)  shall  be  agreed 
or  adjudged  to  be  paid  for  any  premises  purchased  or  acquired 
for  the  purposes  of  this  Act,'  the  same  shall  be  first  paid  into  a 
bank,  and  afterwards  reinvested  in  other  purchases,  &c.  There 
is  here  no  express  prqvision  as  to  money  agreed  or  awarded  for 
damages ;  'and  yet,  can  it  be  doubtod,  that  if  a  large  sum  were 
thus  found  due  as  damages  to  an  heir  of  entail,  the  Court 
would  direct  it  to  be  paid  into  bank,  and  reinvested,  in  terms 
of  this  provision  of  the  Statute  ?  In  all  these  cases,  the  true 
meaning  is  to  be  found  by  referring  back  to  the  leading  provi- 
sions ;  and  the  true  rule  of  construction  is  that  by  which  their 
application  is  best  secured.  The  present  case,  however,  is  &r 
stronger  than  any  of  those  last  mentioned,  both  because  there 
is  here  an  express  reference  to  the  former  section  in  the  latter ; 
and  because,  as  there  is  confessedly  no  exclusion  of  such  a  claim 
of  damages  as  the  present  in  the  Statute,  it  would  be  compe- 
tent at  common  law,  even  if  not  within  the  express  provisions 
therein  made  for  the  adjustment  of  all  similar  claims. 

"  On  the  third  preliminary  defence,  the  Lord  Ordinary  has 
had  more  hesitation.  He  agrees  with  the  defenders,  that  the 
mode  of  settling  claims  of  damage  prescribed  by  the  Statute, — 
viz.  by  the  Sheriff  and  a  jury, — ^is  imperative  and  exclusive  for 
the  cases  for  which  it  is  provided,  viz.  cases  in  which  the  pri- 
vate party  refuses  to  settle,  and  the  Commissioners  apply  for  a 
jury ;  and  he  is  inclined  to  think  that  it  was  intended  that  the 
same  machinery  should  be  employed  where  the  Commissioners 
(as  in  this  case)  refused  to  move  in  any  way,  and  thus  put  the* 
private  party  under  the  necessity  of  making  some  application. 
But  as  the  Commissioners  alone  are  authorised  to  apply  to  the  She- 
riff, he  is  dearly  of  opinion  that  the  pursuer  was  entitled  to  come 
here.  The  only  doubt  is,  whether  he  should  not  have  confined 
himself  to  the  conclusion  for  having  the  Commissioners  ordained 
to  apply  to  the  Sheriff;  and  whether  this  should  not  have  been 
done  by  summary  petition  to  the  Court,  rather  than  by  an  ordi-^ 
nary  action  before  a  single  Judge.  Upon  the  first  point,  the 
Lord  Ordinary  inclines  to  think  both  condusion«  competent,  in 
a  case  circumstanced  like  the  present,  where  a  doubt  u  raised  as 
to  the  meaning  of  the  Statute,  which,  if  made  good,  might  yet 
leave  a  competency  at  common  law :  and,  at  all  events,  if  the 
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second  or  alteniatire  condusioii  is  raBtained,  a  doubc  as  to-thc 
propriety  of  the  first  would  be  no  groinid  for  dismissing  the 
whole  action.  On  the  second  point,  the  Lord  Ordinary  oon* 
ceives  that  an  application  by  a  party  for  the  benefit  of  a  public 
Statute,  and  for  having  certain  persons  ordained  to  admit  him 
to  that  benefit,  is  an  application  for  the  ordinary  remedies  of 
the  law,  and  not  for  any  exercise  of  extraordinary  authority,  for  • 
which  it  might  be  necessary  to  address  the  tiobile  officium  of  the 
Court ;  and  though,  if  this  had  been  all  that  was  sought  for,  a 
summary  petition  might  also  have  been  competent,  the  com- 
bination of  a  direct  claim  for  damages  (it  may  be  at  common 
law,)  at  the  pursuer's  own  instance,  seems  to  render  preferable 
the  course  of  an  ordinary  action. 

'*  The  motion  for  sisting  till  the  issue  of  a  declarator  at  the 
defenders'  instance,  said  to  embrace  the  grounds  of  the  two 
first  preliminary  defences,  is  rejected,  on  die  plain  ground  that 
the  pursuer  has  not  been  called  as  a  party  to  that  action,  and 
has  no  contr<^  over  it.  If  the  defenders  wish  only  for  a  judg- 
ment of  the  Ck>urt  upon  the  merits  of  those  two  defences,  their 
speediest  way  of  obtaining  it  will  be  by  ft  full  discussion  on  their 
reclaiming  note  against  this  judgment.  If,  on  the  other  hand, 
their  object  be  delay,  as  the  pursuer  alleges,  he  seems  entitled 
to  insist  that  his  suit  shall  not  be  hung  up  till  they  find  it  eon- 
▼enient  to  bring  to  issue  an  action  not  yet  called  in  Court,  and 
with  which  he  has  no  concern  as  a  party." 

Bridges  reclaimed.    At  advising, 

Tkg  Lord  Justice-  CUrk.^lf  the  cUdn  of  Strachan  bad  rest- 
ed on  the  common  law,  I  should  hold,  on  the  authority  of  the 
case  of  Bolton  against  Crowther,  that  he  cannot  maintain  it 
Where  an  Act  is  passed  with  machinery  for  ascertaining  com- 
pensation in  certain  cases,  and  does  not  provide  for  compensa- 
tion in  other  cases,  there  can  be  no  claim  in  these  other  cases.  But 
can  this  statement  be  made  here?  Whether  the  judgment  be 
correct  in  point  of  form  or  not,  I  am  satisfied,  upon  the  whole, 
that  the  argument  of  Strachan  is  well  founded.  The  difficulty 
turns  upon  the  conclusions  of  the  summons.  The  first  conclu- 
sion is  for  £600  of  damages,  more  or  less.  Now,  I  have  great 
doubts  whether  this  is  a  conclusion  we  can  enteitain,  if  the  claim 
be  made  under  the  Act  of  Parliament.  The  second  alternative 
oonclttsion  is,  that  we  shall  ordain  the  Commissioners  to  take 
the  statutory  proceedings  for  ascertaining  the  compensation  due 
to  the  pursuer.  Thb,  certainly,  is  not  a  proper  conclusion ;  and 
if  the  pursuer  wished  us  to  ordain  the  Commissioners  to  do  any 
thing,  he  ought  to  have  applied  by  petition,  as  was  done  in 
the  case  cited  at  the  bar.  My  difficulty,  however,  turns  upon 
the  form  and  shape  of  the  proceedings.  On  the  meaning  of 
the  Act  I  have  none.  There  is  a  great  imptovement  contem- 
plated, and  the  Legislature  provided  for  carrying  this  improve- 
ment into  efibct.  In  some  of  the  statutory  provisions  it  is  set 
forth,  that  greater  benefit  will  arise  from  these  improvements  to 
certain  specified  districts  than  to  others,  and  the  districts  which 
are  thus  assumed  to  be  benefited,  are  to  be  charged  with  the 
assessment  at  a  higher  rate.  On  this  assumed  benefit  and  high 
charge,  it  is  argued,  that  no  damages  can  be  claimed  by  parties 
withm  the  special  districts  referred  to,  because  the  Statute  de- 
clares, that  their  property,  so  far  ttotn  being  injured,  has  been 
improved,  and,  in  respect  of  that  improvement,  has  been  subject- 
ed to  a  higher  tax.  Now,  I  cannot  assent  to  this  doctrine  ;  and 
I  ask,  is  there  any  clause  in  the  Act  which  says,  that  whatever 
the  Commissioners  may  do  in  these  improved  districts,  no  da- 
mages shall  be  claimable  ?  I  have  read  through  the  Acts,  and 
I  can  find  no  such  clause.  If  the  half  of  a  house  be  sliced  away, 
it  it  a  good  answer  to  a  claim  of  damages,  to  say  that  the  pro- 
perty thus  injured  is  in  a)i  improved  d^trict,  and,  therefore,  no 
damages  are  due?  I  think  not.  That  the  property  is  situated 
in  a  fiivoured  district,  in  no  respect  touches  the  claim  of  da- 
mages. The  Act  is  drawn  loosely,  obscurely,  and  is  hi  many 
parts  blundered,  words  being  left  out  which  are  necessary  to 
the  sense,  and  which  it  is  easy  to  supply,  and  which  being  so 
necessary,  we  ought  to  supply,  to  get  at  the  meaning.  Let  us 
look  at  the  clause  on  page  22,  the  rubric  of  which  is,  power  to 
heirs  of  entail  to  treat,  &c.  (Here  his  Lordship  read  this 
dause).     Now,  there  is  an  express  provision  here,  that  bodies 


politic,  frc  may  treat  and  agrve  for  any  dam«gea  alleged  to  be 
flustained  in  carrying  into  efiect  any  of  the  purposes  of  Uie  Act. 
And  I  beg  to  observe,  that  althoui^  the  persons  licre  specified 
are  persons  under  disability,  yet,  in  the  next  section,  to  a  aimi- 
lar  specification,  the  words  "  or  other  person  whatsoever"  are 
superadded.  (His  Lordship  here  read  the  first  portion  of  the 
section,  as  to  *'  mode  of  proceeding  where  proprietora  refuse  to 
sell")  There  is  here,  too,  a  pniviflioB  for  damages  to  be  as- 
certained, however,  on  the  application  of  the  Commissioners  or 
their  derk.  No  notice  is  tdcen  of  the  poor  persons  who  have 
sustained  damage :  so  that  if  the  Oommiasioners  do  not  apply, 
there  is,  according  to  their  asgument,  no  remedy.  Looking  in- 
to these  and  the  other  clauses,  it  is  plain  that  the  damages  aie 
not  coi^ned  to  property  required,  as  the  defenders  contend,  for 
the  purpose  of  the  Act.  This  is  the  fair  and  rational  meaning 
of  the  wordff  used,  and  this  view  is  much  strengthened  by  the 
5th  section  of  tiie  schedule  amiexed  to  the  Act,  whidi  is  thus 
entitttled :  '*  Names  of  the  owners  and  occupiers  of  hovses  and 
grounds  in  the  Lawnmaricet,,  Castle  Hill,  Bank  Street,  and  the 
Mound,  which  will  be  affected  by  the  lowering,  levellii^  and 
ioBprovKig  (^  said  streets."  There  is  no  provision  for  widening 
or  taking  away  property,  yet  parties,  proprietors,  *'  which  wiU 
be  affected  by  the  lowering,"  &c,  are  induded  ia  this  sdiedule, 
plainly  because  the  Statute  recognises  that  they  are  entitled  to 
be  indemdfied.  I  do  not  observe  Strachan's  name  in  this 
sdutdule.  It  must  have  been  omitted  per  meuriam^  and  the 
omission  can  be  supplied  under  the  provisions  of  the  Act.  The 
4Sd  and  45th  sections  of  the  second  Act  (1  and  2  Will.  IV. 
c.  45)  remove  all  difficulty  from  this  question,  for  then  there 
is  distinct  provision  for  the  damage,  and  the  mode  of  ascertain- 
ing it.  The  argument  of  the  defoiiders  is,  that  the  Legislature 
never  intended  to  give  damage  in  such  a  case  as  the  present. 
But  there  is  nothing  in  the  Act  which,  in  the  least  degree,  ex- 
dudes  such  damage.  On  the  contrary,  the  clauses  already  re- 
ferred to  take  it  for  granted  that  compensation  is  to  be  made. 
His  Lordship  then  put  cases  as  to  cdlars  under  the  street  being 
injured  by  the  operations,  by  having  their  roo&  cut  off;  aa  to 
the  light  being  shut  out,  &c,  and  gave  a  strong  opinion,  that, 
in  such  instances,  damages  were  dearly  due,  and  that  the  claims 
for  such  damage  were  not  barred  by  the  Acts  of  Parliament. 

Lord  Gleniee, — The  Lord  Ordinary  has  repelled  the  preli- 
minary defences  qua  such  alone,  so  aa  to  let  the  action  proceed, 
and  the  whole  matter  is  left  open  for  after  discussion.  The 
interlocutor  reserves  the  whole  question  of  contingeiit  damages. 
His  Lordship  made  some  further  observations  as  to  the  effect  ai 
the  judgment ;  but  so  for  as  collected,  he  made  no  remarka  on 
the  import  of  the  Statute. 

Lord  Meadowbank. — I  am  of  the  same  opinion  as  the  Lord 
Justice-Clerk.  In  addition  to  what  his  Lordship  has  stated,  I 
hold,  that  if  we  can  give  the  Statute  an  interpretation  that  will 
let  in  this  claim,  we  are  bound  to  do  so.  This  is  a  local  Act, 
treated  in  gr<Kmio  as  -such ;  and  I  have  always  understood  that  a 
different  prindple  of  construction  was  recdved  in  local  and  per- 
sonal Acts,  from  that  applicable  to  general  and  public  Acts. 
This  Act,  no  doubt,  is  termed  public,  but,  as  lud  down  by 
Blackstone,  &c.,  the  sole  purpose  of  this  is  to  enable  parties  to 
plead  it  witiiout  proving  that  it  passed.  Like  the  Scotch  Acts, 
it  is  passed  aaho  jure  cn^udibeti  and  we  must  give  a  strict  in- 
terpretation in  fovour  of  private  rights. 

Lord  dikdwyn. — I  diffisr  from  your  Lordships.  It  was  ad- 
mitted at  the  bar,  that  the  daim  of  the  pursuer  fv  damages 
was  rested  solely  on  the  Improvement  Acts,  and  not  on  common 
law.  Yet  it  is  important  to  consider  if,  when  a  work  for  the  public 
benefit  is  executed  under  certain  powers  conforred  by  Act  of  the 
Legblature,  any  individual,  whose  property  has  not  been  taken 
nor  directiy  injured,  has  any  right  at  common  law  to  claim  com- 
pensation or  damage  for  any  inconvenience  directly  arising  from 
the  operation  authorised,  and  not  from  any  cardesaness  or  op- 
pressiveness in  the  mode  of  operation.  Reference  was  made  to  a 
case  in  Enghmd  (Bolton  v.  Crowther  in  1824),  rektive  to  a  daim 
for  damage  by  road  trustees,  under  the  English  general  Road  Act, 
for  the  oper^on  of  levelling  a  road,  by  which  it  was  so  much 
rdsed,  tliat  the  gate  into  a  field  was  rendered  useleas.  No  da^ 
mage  for  such  a  case  was  provided  by  the  Statute,  and  it  was 
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found  by  tlie  Coart  of  Klng*t  Bench,  that  none  wm  doe  at 
oominon  Uw.  it  wss  a  necessary  result  of  an  operation  aatbo- 
rised  as  a  benefit  to  the  publie.  No  part  of  his  property  was 
taken,  nor  direct  injury  done  to  it.  It  remained  the  same  in 
all  respect*  as  before,  both  the  field  itself,  and  the  fence  around 
it,  although  its  access  to  the  public  road  was  less  convenient 
than  before,  and  required  some  little  outlay  to  restore  It  again, 
and  though  it  could  not  be  made  in  all  respects  as  convenient 
as  before.  In  the  interpretation  of  an  Improvement  Act,  this 
affords  a  fit  guide  for  giving  us  the  principle  of  interpretation. 
f  Here  his  Lordship  explained  the  form  of  proceeding  in  Eng- 
land, and  the  eflect  of  the  Scotch  prelkMnary  pleas.]  But  I 
refer  you  to  a  case,  decided  in  this  Division,  where  the  same  prin- 
ciple was  applied  in  circumstances  I  thought  of  great  hardship. 
Caledonian  Cmal  Commissioners  v.  Glengarry,  5th  June  1830. 
Glengarry  had  obtained  damages  for  ^ound  taken  for  the  CanaL 
While  they  claimed  right  to  deepen  and  navigate  Loch  Oich,  he 
chumed  compensation,  because  they  took  and  used  his  property, 
and,  by  doing  so,  injured  the  amenity  and  privacy  of  his  house  and 
pleasure  grounds  situated  on  its  banks,  and  laid  them  open  to  the 
intrusion  of  the  pnbHc.  His  lawn  went  down  to  the  water  edge, 
— the  loch  in  fact  formed  part  of  it.  Prior  to  the  operations  of 
the  canal,  it  required  no  fence  to  keep  off  intruders,  as  there  could 
be  no  boat  on  it  but  his  own ;  but  after  the  loch  was  made  navi- 
gable  to  the  public,  he  couM  only  have  prevented  any  one  from 
landing  under  the  widows  of  his  house,  or  in  his  garden,  by 
erecting  a  park- wall,  thus  shutting  out  the  prospect  of  this 
magnificent  sheet  of  water  as  a  picturesque  feature  in  his  park. 
The  Commissioners  pleaded  two  defences :  1.  That  Loch  Oich 
did  not  belong  to  Glengarry ;  that  it  was  properly  a  navigable 
lake,  and  therefore  pi^Uic  property ;  and  although  Glengarry 
had  the  whole  property  surrounding  it,  he  had  no  special  grant 
of  the  loch  itself.  2.  The  Statutes  provide  no  compensation 
for  the  occupation  of  lochs  in  the  line  of  the  canal,  for  the  pur- 
pofes  of  navigation.  All  actual  damages,  &c.,  if  any  can  be 
ahown  to  have  been  sustained,  must  be  compensated ;  bnt  the 
consent  of  the  proprietors  to  the  canal  being  nude,  excludes 
any  cUum  of  this  kind,  unless  specially  stipulated  in  the  Acts. 
The  judgment  was, — "  Find  that  the  Loch  of  Oich,  and  the 
solum  of  that  lake,  are  the  exclusive  property  of  the  pursuer; 
but  find  the  claims  for  damages,  alleged  to  arise  from  the  use 
of  that  lake,  for  the  purpose  of  navigating  the  Caledonian 
Canal,  and  for  the  alleged  injury  done  to  the  privacy,  amenity, 
coafort,  and  security  of  the  pursuer's  manaioo,  grounds  and 
garden,  by  or  through  thj^  use  of  the  said  lake,  for  the  purposes 
aforesaid,  are  incompetent  under  the  provisions  of  the  Statute 
libelled  on.*'  This  was  a  pretty  strong  case,  to  show  that  un- 
der such  an  Act  of  Parliunent  as  the  present,  for  carrying 
through  a  public  work,  held  to  be  a  public  improvement,  no 
claim  for  eompeneation  will  arise  to  is  private  party,  unless  se* 
cured  under  the  axpress  proviaioos  of  the  Statute.  It  was  said 
at  the  bar,  tfaait  the  dauses.  as  to  oompensation  were  not  very 
happily  expressed,  and  the  Lord  Or<Unary  says  that  they  are 
singularly  inaccurate.  The  Lord  Justice- Clerk  says,  that  words 
were  left  out,  and  most  be  supplied.  The  rule  of  interpreta- 
tion is  held  to  be  liberal.  It  is  the  public  against  a  private  par^ 
for  public  benefit.  When  hb  property  is  taken  or  invaded 
against  hk  will,  this  is  die  sound  rule  of  construction.  But  there 
is  no  taking  or  invasion  of  property  hera ;  and  as  at  common  law 
he  has  no  daim,  and  as  the  Act  does  not  profess  to  alter  or  supply 
the  defect  of  the  common  law,  we  must  be  satisfied  that  the  in- 
tenrion  was  to  do  so,  and  that  the  words  of  the  Statute  are 
sufficient  to  warrant  this  alteration  of  the  common  law. 
(Divams,  p.  695).  In  Glengarry's  case,  there  were  expressions 
in  the  Acta  nnich  auve  in  his  &vour  than  any  here.  Now,  it 
is  fiingidar  that  there  is  no  ex|ireas  dauae  gjeneraUy  authorising 
parties  to  claim  compensation,  or  descriptive  of  the  damages 
for  which  such  is  to  be  claimed.  The  first  clause  on  this  mat- 
ter, is  that  where  heirs  of  entail  or  other  parties  incapacitated, 
are  authorised  to  sell  and  convey  their  property,  and  to  treat 
and  agree  for  any  damage  alleged  to  be  sustained  in  carrying 
into  efiStct  any  of  the  purposes  of  this  Act,  &c.  Now,  this 
clearly  relates  solely  to  persons  incapadtated,  and  authorisiug 
them  to  treat  as  if  no  such  disability  existed.    But  when  it 


speaks  of  damages  here,  is  it  meant  to  give  any  definition  of  the 
damages  for  which  compensation  is  to  be  given,  or  does  it  im- 
port any  thing  else  but  the  damages  due  at  common  law,  or 
can  it  be  held  that  this  means  such  as  are  not  so  due  ?     The 
dause  is  introduced,  not  to  give  a  right  to  damages  they  would 
not  be  otherwise  entitled  to,  but  to  authorise  parties  not  other- 
wise entitled,  to  treat  for  damages  due  by  law,  to  settle  in  that 
manner  instead  of  by  a  court  of  law.     That  ie  the  sole  purpose 
-of  this  dause,  and  no  intention  ie  indicated  to  alter,  in  any  other 
respect,  the  common  law,  and  to  introduce  a  daim  of  damages 
•which  did  not  previously  exist.    It  was  to  supply  a  defect  of 
power  in  the  special  case  of  managers  as  to  the  settlement  of 
legal  claims,  not  to  establish  as  legal  claims  not  then  recog- 
nised at  common  law.     The  next  is  the  Important  clause,  ap- 
plicable generally  to  all  persons  refusing  to  treat,  agree,  and 
settle  for  the  damages,  in  respect  of  the  same  as  aforesaid. 
Here  there  is  as  little  indication  of  any  intention  in  providing 
for  the  damages  sustained  in  carrying  through  the  purposes  of 
this  Act,  to  go  beyond  what  are  due  at  common  law.     The 
clause  provides,  that  if  the  parties  do  not  treat  and  agree  as 
aforesaid,  (the  aforesaid  applies  to  the  treating,  and  not  to  the 
damages,)  the  Sheriff,  on  application  of  the  Commissioners,  is 
to  assess  by  a  jury  '*  the  damage  or  recompense,  price  or  prices, 
to  be  awarded  to  owners  and  occupiers  Mir  any  lands,  houses, 
tenements,  leases  and  heritages,  for  their  respective  estates  and 
interests  in  the  saaie,  or  for  any  damage  done  thereto."     This 
indttdes  two  sets  of  daims :  Is^,  Where  the  land  or  house  is 
taken  for  the  purposes  of  the  Act,  and  the  owner  and  occupier, 
(if  not  occupied  by  the  owner,)  are  to  be  indemnified  for  their 
respective  interests  in  it.     2d,  Where  the  house  or  land  is  not 
taken,  but  damage  done  to  it ;  that  is,  (in  the  absence  of  all  ap- 
pearance to  alter  or  encroach  on  the  common  law)  such  as  the 
law  recognises  as  damage.     For  example,  if  the  fence  round 
the  land  is  taken  down,  or  the  drain  shut  up,  or  the  house  ren- 
dered insecure,   or  the  foundation  undermined,  or  actually 
tumbles  down,  or  part  of  it  is  cut  off,  or  cellar  lowered.  I  do  not 
see  that  the  words  can  be  intended  to  comprehend  a  mere  in* 
convenience,  not  different  in  kind,  nor  much  greater  in  degree, 
than  that  in  the  English  case.     It  must  always  be  remembered, 
that  the  lowering  of  Bank  Street  is  strictly  limited,  so  that  the 
foot  pavement  is  not  to  be  lower  than  two  feet,  and  that  this 
clause  as  to  damage,  is  not  applicable  to  this  alteration  alone. 
Had  it  been  so,  there  might  have  been  an  argument,  that  as  by  this 
operation  none  of  the  shops  or  houses  were  to  be  touched,  and 
that  the  effect  of  such  alteration  on  the  public  street  could  not 
be  contemplated  as  injuring  the  fiibric,  or  aflBecting  the  security 
of  the  buildings,  the  dause  as  to  any  damage  done  Uiereto,  could 
be  intended  by  the  Legislature  to  apply  to  the  only  damage 
which  could  be  contemplated,  t.  e.  the  access  not  being  so  easy, 
by  lowering  the  foot  pavement,  and  making  it  necessary  to 
asoead  three  steps  instead  of  one.    But  it  is  a  dause  appUesble 
to  all  the  multifiuious  operations  of  the  Act,  and  not  devised 
for  this  special  purpose,  nor  spedfically  applicable  to  it.     A 
critidsm  has  been  made  on  the  Act,  to  show  the  inaccuracy  of 
the  expressions,  that  the  clauses  as  to  reinvesting  the  sums 
awarded,  regard  only  the  price  for  subjects  sold,  as  the  main 
suliti^^  contemplated,  and  therefore,  that  a  certain  inaccuracy 
of  expression  in  the  description  of  the  damages,  should  not 
make  us  construe  the  Act,  so  as  to  make  the  Act  a  tisane  of 
absurdity,  and  an  instrument  of  injustice,  by  excluding  the  pro* 
aegat  daim.    But  I  think  it  plain  there  was  no  oecasLoa  to  put 
any  thing  else  under  the  immediate  control  of  the  Court  of 
Session,  except  money  that  was  to  be  reinvested  in  land,  and 
entailed  in  terms  of  the  existing  entails ;  that  as  to  that  other 
dass  of  damage  arising  from  injury  to  the  building,  it  is  not  to 
be  secured  to  a  future  heir  of  entail,  but  to  be  laid  out  instantly 
to  repair  the  injury  to  the  building,  and  for  which  the  ordinary 
remedies  of  law  would  be  sufficient,  as  in  other  cases  of  damage 
to  entailed  property.     It  is  perfectly  plain,  that  if  the  damage 
here  claimed  be  due,  it  is  only  £10  or  £15.     His  Lordship 
then  added,  that  the  present  case  appeared  to  him  to  be  ruled 
by  the  English  case  of  Bolton. 

Lord  Meadowhank I  had  omitted  to  notice  that  the  case  of 
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Bolton  was  under  a  general  Act,  where  the  principle  of  inter- 
pretation is  entirely  different. 

Their  Lordships  pronounced  this  interlocutor : 

**  Adhere  to  the  interlocutor  complained  of;  refuse  the  de- 
sire of  the  note ;  of  new,  find  the  defenders  liable  in  expenses ; 
appoint  the  account  to  be  lodged,  and  remit  to  the  auditor  to 
tax  the  same  and  report.** 

Lord   OrixMory^  Jeffrey Act,  Solicitor- General  (Ruther- 

furd),  J.  Anderson ;  David  Gray,  S.S.C,  Apent, — Alt,  Dean 
of  Faculty  (Hope),  Geo.  Grant;  James  Bridges,  W.S.,  Agent. 
—Mr  Thomson,  Clerk [J.D.M.] 


24th  February  1837. 
PiMT  Division,— (G.D.F.) 
No.  177. — The  Pbovost,  Magistrates,  and  Town 
Council  of  Stirij:ng,  Suspenders,  v.  The   Rev. 
Robert  Gordon,  Collector  of  Minister^  Widawi 
Fund,  Chargers. 

Church — Teindfi — Stipend — Blirgh — Ministera'  Widows'  Fund 
— Held  that  a  pastoral  charge  in  a  burgh,  eetablished  hy  the 
MagUtratee  and  Town  Council,  and  permanentUf  endowed  hy 
them,  with  the  consent,  and  under  the  authority  of  the  Preahy^ 
tery,  although  not  sanctioned  by  the  Court  of  Teinds,  with  a 
stipend  payable  out  of  the  ordinary  burgh  finds,  is  a  benefice 
in  the  sense  of  the  Act  17 th  Geo,  II,  e,  11,  and  other  Acte 
relative  to  the  find /or  provision  of  the  widows  and  children  of 
ministere  in  Scotland. 

The  parish  of  Stirling,  which  consists  of  a  landward 
district,  besides  the  royal  burgh,  had,'  prior  to  1643, 
only  one  minister,  who,  at  that  date,  as  well  as  at  pre- 
sent, is  paid  out  of  the  teinds  of  the  parish.  About 
1643,  a  second  minister  was  established  by  the  Pres- 
bytery, with  a  stipend  partly  paid  out  of  funds  morti- 
fied for  that  purpose,  and  partly  out  of  converted  mul- 
tures, which  were  held  for  the  public  expenditure. 
These  two  clergymen  officiated  alternately  in  the  East 
Church.  In  1817,  the  Magistrates  of  Stirling,  while 
the  above  two  charges  were  vacant,  resolved  to  appoint 
an  unordained  assistant  to  the  other  charges,  to 
officiate  in  the  West  Church;  and  by  a  minute  of 
Council  (12th  March  1817),  it  was  agreed  that  this 
matter  should  be  effected,  and  that  all  three  should 
officiate  alternately  in^  both  churches,  subject  to  the 
sanction  of  the  Presbytery,  with  an  annual  provision 
to  the  assistant  of  £150,  to  be  contributed  by  certain 
public  hospitals.  Two  clergymen  were  appointed  to 
the  first  and  second  charges,  vacant  in  the  East  Church; 
but  by  arrangement,  instead  of  an  unordained  assist- 
ant, 

"  the  Council*'  "  unanimously  resolve  that  the  said  Mr  Archi- 
bald Bruce  shall  be  ordained  third  minister  of  the  town  and 
parish ;  and  that  he  and  the  other  two  ministers  shall  preach 
alternately  in  both  churches,  so  as  always  to  form  oidy  one 
parish,  with  one  kirk-session,  and  having  the  sacrament  dis- 
pensed by  all  the  three  ministeni  alternately  in  the  East  Churdi ; 
reserving  always  to  the  Magistrates  and  Town  Council  their 
right  to  the  patronage  of  the  said  third  charge,  thus  instituted  bf 
them,  with  a  salary  of  £150  Sterling  yearly,  as  fixed  by  the 
said  Act  of  Council,  of  date  the  1 2th  day  of  March  last." 

The  Magistrates,  in  furtherance  of  their  resolution, 
prayed  the  Presbytery  "to  institute  the  said  three 
charges  in  the  terms  above  mentioned,  and  agreeably 
to  the  rules  of  the  church."  The  Presbytery  accord- 
ingly, on  29th  July  1817, 

"  did,  and  hereby  do,  grant  the  prayer  of  the  petition  of  the 
Magistrates  and  Town  Council  of  Siirling,  and  revive  and  in* 


stitute  the  third  eharee  of  the  toum  and  parish  tf  Stirling,  upon 
this  condition,  that  the  Magistrates  anl  Council  bind  themselves 
to  make  up  the  stipend  of  the  third  charge  to  £200  per  annum ; 
and  they  recommend  to  them  to  make  such  arrangements  with 
the  ministers  and  kirk-session  respecting  the  performance  of 
public  worship,  as  shall  be  most  conducive  to  general  edifica- 
tion." 

The  Magistrates,  of  the  same  date,  guaranteed  an 
addition  of  £50  to  Mr  Bruce,  whom  they  accordingly 
presented  to  the  West  Church ;  and  by  a  minute,  dated 
on  18th  August  following,  they  resolved 

"  that  no  part  of  his  stipend  shall  be  taken  fi'om  the  funds  of 
Cowan's,  or  Spittal's,  or  Allan's  Hospitals,  without  the  consent 
of  the  Guildry  and  Trades ;  but  that  the  Council  shall,  in  terms 
of  their  guarantee  already  reported  to  the  Presbytery,  raise  the 
same,  in  the  meantime,  from  the  converted  multure,  and  any 
other  funds  under  their  administration,  and  from  private  sub- 
scriptions and  contributions  from  the  seat  holders ;  and  for  that 
purpose,  they  recommend  to  the  Guildry,  and  other  public  in- 
corporations, to  allow  the  revenue  of  their  seats  in  the  West 
Church,  and  any  other  funds  under  their  power,  to  be  appUed 
towards  the  said  stipend." 

Mr  Bruce,  who  was  duly  inducted  in  October  1817, 
officiated  alternatefy  in  the  West  Church,  and  became 
a  contributor  to  the  Widows'  Fund.  He  died  in  1824, 
when  his  widow  received  the  benefit  of  the  fund.  Mr 
Bennie  succeeded  him,  and  in  1825,  on  the  death  of 
the  incumbent,  Bennie  was  promoted  to  the  second 
charge.  The  late  Mr  Marshall  being  inducted  to  the 
vacant  charge  of  Mr  Bennie,  Mr  Macfarlane  was,  in 
December  1830,  presented  to  the  third  charge;  the 
Council  resolving  that  his  stipend  should  be  £200. 
He  officiated  in  both  churches  one  diet  every  Sunday, 
the  other  diets  being  supplied  in  each  church  by  the 
first  and  second  ministers  respectively.  In  1832,  Mac- 
farlane was  translated  to  a  charge  in  Edinburgh. 

It  appeared  that  neither  the  second  nor  third  charge 
had  been  sanctioned  by  the  Court  of  Teinds.  The  sti- 
pend paid  to  the  incumbent  in  the  third  charge,  was 
defrayed  by  the  Magistrates  out  of  the  ordinary  burgh 
funds,  there  being  no  special  funds  set  apart  for  the 
purpose ;  and  on  the  occasion  of  every  appointment  to 
that  charge,  a  new  and'  separate  Act  of  Council  was 
passed,  settling  the  amount  of  stipend  to  be  paid  to  the 
presentee  during  his  incumbency.  On  the  death  of 
Mr  Bruce,  his  widow  received  from  the  Magistrates 
one-half  of  the  stipend  of  £200,  in  name  of  the  an- 
nuity. 

On  the  removal  of  Mr  Marshall  to  the  second  charge, 
the  Magistrates  paid  to  the  Widows'  Fund  £100  as  a 
half-yeur's  vacant  stipend,  but  they  stated  that  the  pay- 
ment was  made  in  advance ;  and  when  a  demand  was 
made  by  the  charger  for  the  half-yeai^s  vacant  stipend, 
due  to  the  fund  by  the  Act  constituting  the  Widows' 
Fund,  on  the  translation  of  Mr  Macfarlane,  they  re- 
sisted the  same.  A  charge  was  accordingly  executed 
against  the  Magistrates  for  pajrment  of  £100,  as  the 
vacant  stipend  from  Michaelmas  1831.  to  Whitsunday 
1832,  due  to  the  fund  on  Mr  Macfarlane's  translation, 
of  which  the  present  suspension  was  presented,  which 
yfSLB  passed  on  consignation. 

The  suspenders  pleaded — (1.)  The  Widows'  Fund 
Act  only  applies  to  the  case  of  proper  benefices,  erected 
or  recognised  by  the  Court  of  Teinds,  and  not  to  mere 
pastoral  charges  established  by  authority  of  the  Church 
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Coarts  alone.  (2.)  There  is,  in  the  present  case,  no 
accruing  vacant  stipend  which  would  have  fallen  under 
the  administration  of  the  patron,  and  so  none  to  which 
the  Widows'  Fund  can  have  right  under  the  Statute 
above  referred  to.  (3.)  At  all  events,  the  charger  can 
have  no  claim  beyond  the  half  of  £150. 

The  charger  pleaded — (1.)  Vacant  stipend  arises 
in  burghs  where  there  are  no  teinds,  as  well  as  in  land- 
ward parishes.  (2.)  The  third  charge  of  Stirling  was 
vacant  from  Michaelmas  1831  to  Whitsunday  1832, 
and  in  virtue  of  the  Widows'  Fund  Act  of  1814,  the 
vacant  stipend  became  payable  to  this  fund.  (3.)  One 
half  of  the  whole  stipend  payable  to  the  last  incumbent 
is  due  to  the  fund,  because  the  whole  was  permanently 
attached  to  the  benefice,  and  could  not  be  withdrawn 
at  the  pleasure  of  the  Town  Council  of  Stirling,  after 
the  guarantee  and  pledge  given  by  them  to  the  Presby- 
tery at  the  first  endowment  of  this  charge. 

"  29M  November  1836 The  Lord  Ordinary  having  heard 

counsel  for  the  parties,  and  having  afterwards  resumed  con- 
sideration of  the  closed  record,  productions,  and  whole  process : 
Finds  that  the  third  pastoral  charge  in  the  burgh  of  Stirling, 
being  permanently  endowed  by  the  Magistrates  and  Town 
Council  of  that  burgh,  with  the  consent  and  under  the  authority 
of  the  Presbytery  of  Stirling,  is  to  be  held  as  a  benefice  in  the 
sense  of  the  Act  17th  Geo.  II.  c.  11,  and  other  Actsrehitive  to 
the  fund  for  provision  of  the  widows  and  children  of  ministers 
in  Scotland :  Finds  that  £75  Sterling,  being  one-half  of  the 
permanent  annual  stipend,  which  was  payable  to  the  last  in- 
cumbent when  he  was  loosed  from  his  charge^  is  due  to  the 
fund ;  and,  therefore,  to  that  extent,  finds  Uie  letters  orderly 
proceeded,  and  decerns:  Finds  the  suspenders  liable  in  ex- 
penses, and  remits  to  the  auditor  to  tax  the  account  thereof 
when  lodged,  and  to  report/* 

The  Magistrates  reclaimed  against  this  interlocutor, 
and  also  the  charger  against  the  extent  of  the  sum 
found  due  to  the  fund. 

At  advising. 

Lord  Corekouae, — It  is  necessary  to  consider  the  foundation 
on  which  the  third  charge  was  established.  The  Magistrates 
made  the  proposal  to  the  Presbytery  to  institute  the  third  charge. 
The  Presbytery  agreed  to  revive  the  third  charge,  on  condition 
that  the  Magistrates  should  pay  £200  a-year  of  stipend.  The 
Magistrates  reserved  to  themselves  the  patronage,  and  agreed 
to  the  amount  of  stipend  proposed  by  the  Presbytery,  so  the 
charge  was  revived.  They  do  not  set  apart  a  fund  for  the  pay- 
ment of  the  stipend.  That  is  of  little  consequence,  as  they  be- 
came bound  to  pay  a  stipend  of  £200.  I  believe  I  may  safely 
say,  that  the  result  of  the  decisions  is,  that  it  is  not  necessary 
for  a  party,  who  wishes  to  come  on  the  fiind,  that  his  stipend 
should  be  payable  out  of  telnds  or  seat  rents.  Nor  can  I  take 
any  distinction  between  this  case  and  that  of  second  charges. 
The  proposal  of  the  Magistrates  is  to  institute  a  third  charge ; 
and  it  says,  "  in  order  to  make  provision  for  said  assistant," 
"they  unanimously  resolve  that  the  sum  of  £150  Sterling, 
yearly,  shall  be  raised  as  a  provision  for  the  said  assbtant." 
Then,  in  agreeing  to  present  Mr  Bruce,  they  reserve  the  right 
of  patronage ;  and  on  their  agreeing  to  the  desire  of  the  Presby- 
tery, that  the  salary  should  be  £200,  the  council  "  guarantee  a 
fitftfaer  aUowance  of  £50'*  to  Mr  Bruce,  *'  which  they  propose 
to  raise,  either  from  the  seat  rents,  or  by  private  subscription," 
and  so  forth.  This  is  not  a  stipend  of  £200,  I  am  aware, 
payable  out  of  teinds,  but  it  is  part  of  the  agreement  that  a  pro- 
vision of  £200  should  be  continued  as  long  as  the  third  charge. 
The  charge  was  revived  on  a  permanent  footing,  with  a  provi- 
sion of  £200  a-year  applicable  to  it.  Now,  I  consider  it  ir  of 
no  consequence  to  inquire  out  of  what  funds  the  payment  is 
made.  The  point  which  is  solely  presented  to  theCourt,  is  the 
question,  whether  this  charge  can  be  regarded  as  a  benefice  in 
the  sense  of  the  Acts  constituting  Uie  Widows'  Fund.    It  a|K- 


peared  to  me  in  the  Outer-House,  that  it  was  as  much  a  benefice 
in  the  sense  of  these  Acts,  as  if  the  stipend  were  payable  out  of 
teinds,  and  as  much  a  benefice  as  that  of  any  second  charge. 
The  argument,  however,  has  now  taken  a  difierent  turn,  and 
it  ia  contended  that  the  funds  fi'om  which  the  stipend  is  paid, 
yield  no  fruits,  and,  consequently,  could  not  have  been  claimed 
by  the  patron,  nor  applied  to  private  purposes.  This  was  not 
acceded  to  in  the  Outer-House,  and  probably  it  would  be 
better  to  have  further  consideration  of  the  subject,  unless  the 
Court  think  that  the  case  is  clear  otherwise.  For  my  own 
part,  I  understand  that  the  Ministers'  Widows'  Fund  Acts  are 
to  be  construed  liberally :  that  they  were  intended  to  exclude 
the  claims  of  the  patron  or  widow,  she  having  the  annuity  by 
the  Act  1672,  c  13.  Now,  since  the  charge  is  permaivent,  and 
the  Magistrates  are  bound  to  pay  a  sum  so  long  as  the  charge 
continues,  I  conceive  the  charge  must  be  a  benefice  in  the  sense 
of  the  Widows'  Fund  Acts.  There  is  one  alteration  I  would, 
however,  suggest  in  the  interlocutor,  viz.,  as  to  the  extent.  I 
was  not  before  aware  that  the  sum  to  be  paid  to  the  incumbent 
of  the  third  charge  was  settled  to  be  £200  a-year.  I  am  satis- 
fied that  is  the  case,  however,  and  that,  instead  of  £75,  the  sum 
should  be  altered  in  the  interlocutor  to  £100.  Probably  the  case 
might  have  been  somewhat  difierent,  if  the  Magistrates  had 
granted  a  bond  to  Bruce  and  the  others  for  a  certain  payment, 
but  they  go  much  farther :  for  they  bind  themselves  to  make  a 
payment  on  the  revival  of  the  charge,  and  that  charge  is  sanc- 
tioned by  the  Presbytery. 

Ziord  Gillies I  cannot  see  how  the  Magistrates  can  get 

over  the  terms  of  their  obligation. 

Lord  President, — As  to  the  extent,  it  is  plain  there  was  an 
understanding  between  the  Magistrates  and  Presbytery,  that 
the  incumbent  of  the  third  charge  was  always  to  have  £200. 

Lerd  Mackenzie, — I  agree  with  Lord  Corehouse,  that  a 
perpetual  benefice  was  instituted,  and  that  a  regular  clergyman 
was  to  be  perpetually  appointed.  Besides,  it  is  important  that 
the  Magistrates  reserve  the  patronage :  What  use  would  there 
have  been  for  that,  if  it  was  not  intended  to  institute,  or  rather 
revive,  a  benefice.  It  is  plain  that  this  is  a  case  where  the  jua 
devoluium  would  take  place.  This  is  in  a  difierent  situation 
from  the  case  of  Gordon  v.  the  Ministers'  Fund :  supra.  Vol. 
VIII.  p.  253,  19th  February  1836. 

Lord  Gillies — In  reference  to  Gordon's  case,  I  would  just 
say,  that  the  fund  is  entitled  to  make  a  distinction  betwfsen 
those  who  could,  and  those  who  could  not  benefit  the  fund. 

Lord  President, — I  am  clear  this  is  a  benefice  in  the  sense 
of  the  Acts,  particularly  as  it  was  revived  or  instituted  with 
the  consent  of  the  patrons  and  Presbytery.  As  to  the  extent, 
the  Magistrates  are  bound  for  £200  a-year,  and  so  the  interlo- 
cutor may  be  varied  accordingly,  to  meet  the  suggestion  of  Lord 
Corehouse. 

The  Court 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
in  so  fiir  as  it  limits  the  sum*  due  to  £75 ;  and  find  that  the  sum 
due  to  the  Widows'  Fund  is  £100 :  Quoad  ultra,  adhere  to  the 
interlocutor  reclaimed  against,  and  refuse  the  desire  of  this  re- 
claiming note  :  Find  the  suspenders  of  new  liable  in  expenses 
to  the  respondent,  and  remit  the  account,"  &c. 

Authorities  for  Suspenders. — Forbes  on  Tithes,  p.  49,  &?. 
Magistrates  of  Dundee,  8  S.  and  D.     1672,  c  13. 

Lord   Ordinary,  Corehouse Act.    Solicitor-General  (Ru- 

therfurd),  Dunlop;  J.  and  J.  N.  FOrman,  W.S.,  Agents, — AU, 

P.  Robertson,  Grant:  H.  Inglis,   W.S,,  Agent Mr  Bruce, 

Clerk.-^[Q,D,F,i 
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24th  Febvwry  1837. 
First  Division (G.D.P.) 

No.  178. — Thk  Kirk-Sbssion  of  the  Outer  HidH 
Church  and  Parish  of  Glasgow,  tmd  the  Rxv. 
J.  Forbes  and  Others,  as  Minister  and  Elders  of 
the  said  Kirh^Session^  Purstters,  v.  The  Lord  Pro- 
vost, Magistrates,  and  Couscjl  of  the  Citt  of 
Glasgow,  Defenders. 

Trust — DelegBtion— Title  to  Sue — Kirk- Session — Btirgh — 
Magistrates — Circumstanee*  in  which  held,  (1.)  That  the 
Magistratee  tmd  Town  Contncil  of  the  hurgh  of  Glastgow,  to 
whom  a  certain  fund  had  been  conveyed  in  trust,  fir  the  endow* 
ment  of  sehooh  on  a  particular  system,  in  the  burgh,  were  en* 
titled  to  enter  into  a  contract  with  the  Kirk- Sessions  of  the 
hurgh,  wherehg  the  Magistrates  bound  themselves  to  make 
over,  in  all  time  coming,  the  whole  dividends  and  interests 
accruing  from  the  fund,  in  certain  proportions,  to  the  Ktrh* 
Sessions,  the  latter  undertaking  to  furnish  annually  a  **  Tidi- 
mus,"  showing  that  these  dividends  or  interests  are  to  be  "  ap* 
plied  in  the  promotion  of  the  system  of  education  proposed  by 
the  donor," — the  said  "  vidimus"  containing  an  obligation 
binding  the  JSrk- Sessions  to  apply  tuch  annual  payments  ac- 
cordingly,— and  the  Kirk- Sessions  failing  to  fimish  said 
'*  vidimus**  firfeiting  their  right  under  the  contract,  and  the 
Magistrates  being  then  entitled  to  apply  tbefknds  sofirfiited, 
as  if  the  said  contract  never  had  been  entered  into,  (2.)  That 
one  of  the  several  Kirk- Sessions  of  the  parish  of  Glasgow 
had  a  title  to  insist  in  an  action  fir  enforcing  the  contract. 

The  late  Dr  Andrew  Bell  of  Egmore,  by  deed  of 
indenture,  dated  in  1831,  executed  between  him  on 
the  one  part,  and  William  Haig,  Esq.,  provost  of  St 
Andrews,  and  others,  as  trustees  on  the  other  part, 
invested  in  the  said  trustees  certain  large  sums  of 
money  in  the  stocks,  for  the  purposes  therein  set  forth. 
In  pursuance  of  this  object,  the  trustees  were,  inter 
alia,  taken  bound  <<to  divide  the  said  stocks  into 
twelve  equal  parts,  and  to  transf^  one  such  twelfth 
part  unto  the  Provost,  Magistrates,  and  Town  Council 
of  Edinburgh ;  one  other  such  twelfth  part  unto  the 
Provost,  Magistrates,  and  Town  Council  of  Glasgow,** 
&c.,  and  so  forth,  as  to  certain  other  corporations,  &c*- 

The  purposes  of  the  trust  created  in  favour  of  the 
different  magistracies,  to  whom  the  testator  destined 
respective  twelfths,  were  thus  set  forth : 

"  Provided  always,  and  it  is  hereby  expressly  declared,  that 
the  respective  trantdfers,  herein  before  directed  to  be  made  unto 
the  respective  corporations  of  the.  Provost,  Magistrates  and 
Town  Council  of  Edinburgh,  Glasgow,  Aberdeen,  Inverness 
and  Leith,  are  respectively,  upon  this  indisputable  condition, 
that  the  stock  respectively  to  be  transferred  to  the  said  corpor- 
ations, be  by  them  and  their  successors  employed  for  the  found- 
ing or  maintenance  of  a  school  or  schools,  in  each  of  the  last 
mentioned  five  towns,  for  the  instruction  of  children,  whether 
male  or  female,  or  both,  in  the  ordinary  branches  of  education, 
but  so  that  the  tdtion  of  every  one  of  the  said  i/bhools  be  upon 
the  system  of  mutual  instruction  and  moral  disdpliDe  exempli- 
fied in  the  Madras  school,  and  that  every  of  the  said  corpora^ 
tions  shall  stand  possessed  of  the  stock,  so  to  be  transferred  to 
St  as  aforesaid,  upon  trust  for  ever,  to  apt>ly  the  dividends  and 
interest  thereof  in  the  support  and  maintenance,  from  time  to 
time,  of  schools  already  founded,  or  hereafter  to  be  founded, 
on  the  principles  of  the  aforesaid  Madras  system ;  such  funds 
either  .to  remain  as  invested,  or  to  be  invested  on  any  govern- 
ment, heritable,  or  other  sufficient  securities,  as  shall  from  time 
to  time  be  thought  fitting ;  and  it  is  hereby  declared,  that  every 
of  the  said  corporations  or  bodies  shall,  on  the  transfer  to  such 
corporation  or  body,  to  be  made  in  pursuance  of  the  directions 
herein  before  contained,  and  before  any  appropriation  or  applica- 
tion of  any  part  of  the  aforesaid  stock,  make  and  execute  a  de- 


daration  and  acknowledgment  of  the  acceptance,  by  gudi  eor^ 
poEation  or  body,  of  the  several  trusts  herein  declared,  sudi  de- 
clarations to  be  forthwith  registered  in  the  books  of  Council 
and  Session  in  Scotland ;  and  that  if  any  one  of  the  aforesaid 
five  corporations  or  bodies  shall  refuse  to  execute  such  declara- 
tion of  trost,  as  aforesaid,  then,  and  in  that  case,  the  share  of 
the  trust-funds,  of  such  corporation  or  body  shall  be  transferred 
to  the  Provost,  BCagistratea  and  Town-Council  of  Caparin  Fife, 
and  the  other  patrons,  for  the  time  being,  of  the  academy  there; 
upon  the  same  trusts  and  conditions,  in  all  respects,  as  are 
herein  before  expressed  with  regard  to  the  corporation  or  body 
so  refusing/' 

The  Provost,  Magistrates,  and  Town  Council  of 
Glasgow,  having  accepted  of  the  trust  in  the  terms  of 
the  testator's  indenture,  they  became  entitled  to  two 
several  sums  of  stock,  amounting  to  £9791*  13.  4,  and 
they  executed  the  declaration  of  trust  in  terms  of  the 
Indenture.  Before  the  money  was  applied  in  terms  of 
the  bequest,  the  Burgh  Reform  Act  had  passed;  and 
while  the  Magistrates  were,  in  terms  of  that  Act,  mere- 
ly loeum  tenentes  till  the  new  magistracy  was  elected, 
their  own  period  under  the  former  system  having  ex- 
pired^ they  entered  into  an  arrangement  with  the  seve- 
ral kirk-sessions  of  Glasgow,  to  pay  over  to  them  the 
annual  revenue  of  the  above  sum.  The  contract  en- 
tered into  with  the  pursuers  contained  the  following 
clauses : 

*'  Whereas  it  has  been  agreed  between  the  said  first  party** 
the  Magistrates,  "  and  the  several  kirk-sessions  of  GUugow, 
that,  in  order  the  more  extensively  and  effectually  to  promote 
the  system  of  education,  contemplated  and  prescribed  by  the 
Reverend  Dr  Bell,  the  annual  interest  or  proceeds  of  the  said 
two  sums,  now  vested  in  Government  securities,  should  be 
equally  divided  among,  and  paid  over  half-yearly  to  the  diflerent 
kirk-sessions  upon  tfarir  severally  executing  these  presents. 
Therefore,  the  said  second  party,  as  representing  the  foresaid 
Outer  High  Kirk- Session,  and  as  taking  burden  on  them,  as 
aforesaid,  do  hereby  bind  and  oblige  themselves,  and  their  suc- 
cessors in  office,  to  lodge,  in  writing,  with  the  secretary  of  the 
said  first  party,  a  distinct  vidimais  or  statement  of  the  proposed 
application  of  the  proportion  of  the  annual  interest,  or  proceeds 
of  the  said  two  sums,  fidling  to  be  paid  to  the  said  second  party, 
showing  definitely,  that  the  same  is  to  be  strictly  applied  in 
the  proBiotion  of  the  system  of  education  prescribed  by  the 
donor,  the  Rev.  Dr  Bell,  and  accompanied  by  an  obligation, 
binding  the  said  kirk-session  to  apply  the  same  accordingly : 
Declaring,  as  it  is  hereby  provided  and  declared,  that,  so  Umg 
as  the  saiid  second  party  shall  continue  to  furnish  an  annual 
statement  or  vidimMs,  and  obligation  before  mentioned,  and  shall, 
from  year  to  year,  satisfy  the  said  first  party  that  the  same  have 
been  followed  out  and  carried  into  practical  execotioa,  the  said 
second  party,  and  their  successors  in  office,  shall  be  entitled  to 
draw  the  proportion  before  mentioned,  of  the  foresaid  annual 
interest  or  proceeds,  from  the  said  first  party ;  but,  in  the  event 
of  the  Mid  seeond  party  foiling  to  lodge  the  said  annual  stated- 
meat  or  ou&'ams  and  obligation,  or  foiling  to  aatfofy  the  aaid 
first  party  of  the  same  having  been  carried  into  tSecty  they  shall 
forfeit  their  right  to  the  proportion  of  the  said  interest  or  an- 
nual proeeeds  foiling  to  be  paid  to  the  said  kirk-session ;  and  the 
said  first  party  shall  be  entitled  to  apply  the  same  as  fully  and 
fireely  as  if  these  presents  had  never  been  executed :  Farther, 
the  said  second  party  hind  and  oblige  themselves,  and  their 
soeeessera  in  ofioe,  to  hold  annual  examinations  of  the  schodla 
to  be  establiahed  and  maintained,  either  partially  or  totally,  by 
the  proportion  of  the  interest  or  annual  proceeds  payable  to 
them  as  before  mentioned,  and  to  give  to  the  secretary  of  the 
aaid  first  party,  at  least  six  days*  previous  notice  of  the  time 
fixad  for  that  purpose,  so  that  the  said  first  party,  one  or  more 
flf  them,  may  have  an  opportunity  of  attending  the  said  exami- 
aatioas,  and  faeoonnng  satisfied  of  the  bona  fide  and  kgitiBate 
application  of  the  foresaid  annual  interest  or  proceeds  $  and  parti- 
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cularly,  that  the  same  are  appUed  agreeably  to  these  presents, 
and  strictly  in  terms  of  the  deed  of  donation  executed  in  favour 
of  the  said  first  party  by  the  9aid  Rev.  Dr  Bell." 

Nine  other  contracts  of  a  similar  description  were 
entered  into  with  the  other  kirk-sessions,  and  shortly 
after  their  execution,  each  kirk-session  lodged  a  mdi" 
mu9j  as  described  in  the  contract.  The  pursuers  un- 
dertook by  their  vidimiUy  that  there  should  be  con- 
ducted, under  their  inspection,  a  school  of  the  requisite 
character,  as  directed  by  Dr  Bell,  and  that  the  sum  of 
at  least  £50,  should  be  expended  in  carrying  on  the 
school,  during  the  year  from  the  date  of  the  vidimus. 
After  lodging  these  documents,  a  portion  of  the  reve- 
nue of  the  above  fund  was  paid  over  to  the  pursuers 
and  the  other  kirk-sessions ;  and  they  alleged,  that  in 
consequence  of  the  obligation  come  under  by  them 
to  teach  the  Madras  systein^  they  had  been  put  to  a 
greater  expense  in  tnodelling  two  parish  schools  to 
suit  that  system ;  and  that  they  had  done  so,  proceed- 
ing on  the  faith  of  the  agreement. 

The  defenders  denied  that  the  will  of  the  testator 
had  in  any  point  of  view  been  followed  out,  either  in 
the  arrangement  by  their  predecessors  with  the  pur- 
suers, or  in  the  manner  in  which  it  had  been  executed 
under  the  agreement.  A  neglect  had  taken  place,  not 
only  to  fulfil  the  provisions  of  the  contract,  by  lodging 
the  necessary  vidimus  annually,  but  that  there  was  not 
a  school  instituted  or  taught  6ii  the  Madras  system 
by  the  pursuers.  In  these  circumstances,  and  seeing 
that  if  the  arrangement  of  their  predecessors  was  al- 
lowed to  proceed,  they  were  entirely  excluded  from 
the  control  and  management  which  was  reposed  in  them 
by  Dr  Bell  as  trustees,  they  declined  recognising  the 
pursuers,  or  the  other  kirk-sessions  in  connection  with 
the  trust,  afid  resumed  the  management  into  their  own 
hands,  withholding  all  paynlents  till  the  determination 
of  the  question. 

The  pursuer^  subsuming  that  they  had  performed 
their  part  of  the  contract,  brought  this  action  against 
the  Magistrates  of  Glasgow,  for  the  purpose  of  com- 
pelling them  to  fulfil  theirs,  as  efitefed  into  by  their 
predecessors. 

The  defenders  pleaded — (1.)  The  pursuers  have  no 
title  to  pursue, — ^the  kirk-sessions  with  whom  this  ar- 
rangement has  been  made,  being  mere  voluntary  asso- 
ciations, having  no  legal  status  or  rights ;  and,  quoad 
dvilioj  the  only  kirk-session  in  the  parish  of  Glasgow 
being  that  aggregate  body,  which  is  composed  of  all  the 
subordinate  sessions  taken  together.  (2.)  The  contract 
sought  to  be  enforced,  is  an  invalid  and  illegal  contract. 
More  particularly,  and  inter  alia;  it  contains  no  proper 
operative  obligations  capable  of  being  specifically  en- 
forced against  either  party.  Farther,  it  is  a  contract 
which  it  was  ultra  vires  of  the  defenders'  predecessors, 
as  trustees  under  Dr  Bell's  trust,  and  still  more  of  any 
committee  of  their  number,  to  enter  into,  or  at  all  events, 
to  enter  into  sd  as  to  tie  up  the  hands  of  their  successors. 
The  sound  construction,  and  the  true  intent  and  mean- 
ing of  the  trust  was,  that  "  the  corporation  of  the  Pro- 
vost, Magistrates,  and  Town  Council"  should,  from  time 
to  time,  and  according  to  what  they  themselves  might 
deem  expedient  and  proper,  under  every  change  of  cir- 
cumstances, at  their  own  disoretion,  in  their  own  judg- 
ment, and  on  their  own  responsibility,  direct  the  appli- 
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cation  of  the  trust-funds,  and  conduct  the  whole  ad- 
ministration and  management  of  the  trust,  so  as  might 
best  answer  for  the  time  the  ends  and  purposes  of  the 
truster ;  whereas  the  arrangement  in  dispute  implies  a 
surrender  of  all  their  most  important  rights  and  func- 
tions as  trustees,  and  a  delegation  of  these  functions 
to  others  permanently,  and  without  the  least  control 
on  their  part,  so  far  as  regards  the  whole  essential 
details  connected  with  a  proper  discharge  of  the  trust. 
(3.)  The  pursuers  having  failed  to  implement  their 
side  of  the  contract,  the  same,  even  as  understood  by 
themselves,  is,  upon  that  ground  alone,  no  longer  obli- 
gatory upon  the  defenders.  (4.)  The  pursuers  not 
having  satisfied  the  defenders,  that  the  objects  of  the 
contract,  and  the  relative  obligation  by  the  pursuers  in 
regard  to  them,  have  been  duly  carried  into  effect,  the 
said  contract  is  no  longer  obligatory  upon  the  defen- 
ders. (6.)  In  the  whole  circumstancies  of  the  case, 
the  defenders  are  not  satisfied  that  the  arrangement  in 
question  is  at  all  calculated  to  carry  into  efiect  the 
purposes  of  the  truster,  or  even  that  it  has  been  duly 
implemented,  in  its  own  terms,  on  the  other  side.  The 
defenders  are  not  bound  by  the  contract  libelled.  And 
therefore,  and  generally,  they  ought  to  be  assoilzied 
simpliciter  from  the  conclusions  of  the  libel,  with  ex- 
penses. 

The  Lord   Ordinary  ordered  cases ;  and  on  29th 
November  1836, 

"  The  Lord  Ordinary  having  considered  the  revised  cases  for 
the  parties,  repels  the  objection  to  the  title  of  the  pursuers  i 
and  on  the  merits,  Finds  that  the  agreement  libelled  between 
the  Magistrates  and  Town  Council  of  Glasgow  on  the  one 
hand,  and  the  pursuers  on  the  other,  cannot  be  held  as  a  valid 
execution  of  the  trust  created  in  them  by  the  deed  of  the  late 
Dr  Bell,  but  truly  imports  a  devolution  of  that  trust  on  the 
pursuers,  for  such  time  as  the  pursuers  choose  to  undertake  it ; 
Finds  that  such  agrei^ment  on  the  part  of  the  Magistrates  and 
Town  Council  for  the  time  was  ultra  vires,  and  cannot  bind 
their  successors  in  office :  Therefore,  assoilzies  the  defenders 
from  the  general  conclusion,  that,  in  all  time  coming,  the  part 
or  share  of  the  annual  interest  or  dividend  libelled  shall  be  paid 
over  to  the  pursuers ;  but  appoints  the  case  to  be  enrolled,  that 
parties  may  be  farther  heard  on  the  pursuers*  claims  for  reim- 
bursement, out  of  the  annual  interest  or  dividends  falling  due 
since  the  date  of  the  agreement,  of  any  expense  that  may  have 
been  incurred  by  them  in  the  maintenance  or  establishment  of 
a  school  or  schools  conducted  in  terms  of  that  agreement,  and 
decerns. 

"  Note Whatever  may  be  the  peculiarity  of  the  constitu- 
tion of  the  Kirk- Session  of  the  Outer  High  Church  of  GlaagoWj 
and  of  the  other  kirk-sessions  of  that  dty,  the  Lord  Ordinary 
has  no  doubt  that  the  members  of  that  kirk-session,  being  the 
parties  with  whom  the  alleged  contract  was  entered  into,  have 
a  title  to  insist  in  the  present  action,  seeking  to  enforce  it.  But^ 
upon  the  merits,  the  Lord  Ordinary  thinks  the  action  cannot 
be  sustained.  By  the  deed  of  indenture  entered  into  between 
the  late  Dr  Bell,  and  the  persons  who  may  be  called  his  gene- 
ral trustees,  the  Magistrates  and  Town  Council  were  appointed 
trustees  fdr  the  special  purpose  of  establishing  or  maintaining 
schools  on  the  Madras  system  in  the  city  of  Glasgow.  The 
words  of  the  trust  are  very  general ;  and  the  Lord  Ordinary 
thinks  that  these  trustees  had  full  power  to  bind  themselves 
and  their  successors  in  office,  in  all  contracts  entered  into  in  the 
execution  or  furtherance  of  the  objects  of  the  trust.  Accord- 
ingly, it  rather  appears  to  him,  that  a  contract,  binding  them- 
selves to  pay  annually  the  whole^  or  any  part  of  the  dividends^ 
or  interest,  under  their  management  to  the  pursuers,  or  any 
public  body  or  individual  having  the  power  to  undertsJce,  and 
absolutely  undertaking,  for  the  pernuuient  establishment  or 

Vol.  IX^No.  XXL 


322 


HEPORTS  OF  CASES  DECIDED 


[February 


mnntenftncfi  of  a  school,  taught  on  the  Madras  system,  would 
have  been  a  valid  exercise  of  their  power  as  trustees.  If,  by  a 
transaction  with  parties  invested  Mrith  the  management  of  an 
existing  school,  they  could,  at  a  comparatively  small  annual 
expense,  have  permanently  secured  the  conducting  of  that  school 
on  the  Madras  system,  such  transaction  would  have  evidently 
been  a  fair  and  most  advantageous  act  of  administration.  But 
the  agreement  libelled  is  one  of  a  very  different  kind.  The 
Kirk- Session  of  the  Outer  High  Church,  and  the  other  kirk- 
sessions,  have  no  powers  to  undertake  such  an  obligation^  nor 
do  they  profess  to  undertake  it  by  the  alleged  contract  forming 
the  ground  of  the  present  action.  While,  on  the  one  hand,  the 
Magistrates  and  Town  Council  irrevocably  bind  themselves  to 
make  over,  in  all  time  coming,  the  whole  dividends  and  inter- 
ests, in  certain  proportions,  to  the  kirk-sessions  of  the  city  of 
Glasgow,  the  pursuers,  atid  those  other  kirk'Sessions,  only 
undertake  to  fuf  nish  annually  a  '  vidimus,*  showing  that  those 
shares  of  the  dividends  or  interests  are  to  be  *  applied  in  the 
promotion  of  the  system  of  education  proposed  by  the  donor 
Dr  Bell,'  which  vidimiia  shall  contain  an  obligation  binding 
them  to  apply  such  annual  payments  accordingly.  And  the 
only  consequence  of  their  failure  to  furnish  that  *  vidimus,* 
and  to  satisfy  the  other  party  of  the  same  having  been  carried 
into  effect,  is,  that  the  kirk-sessions,  or  kirk-session  that  fails, 
shall  forfeit  their  right  under  the  contract,  and  that  the  Magis- 
trates and  Council  shall  be  entitled  to  apply  the  funds  so  for- 
feited as  if  the  said  contract  never  had  been  entered  into.  The 
Lord  Ordinary  cannot  hold  this  to  be  a  contract.  The  only 
obligation  on  the  pursuers,  and  the  other  kirk-sessions,  is  to 
apply  funds,  to  be  annually  placed  in  their  hands,  '  in  the  pro- 
motion of  the  system  of  education  proposed  by  the  donor,* 
being  just  the  general  obligation  imposed  by  the  trust ;  and,  in 
this  particular,  the  pursuers  do  not  disguise  that  they  claim  a 
very  considerable  latitude ;  for  they  fairly  state,  in  their  conde- 
scendence, that  it  is  neither  required  in  the  contract  or  the  vidi- 
mus, that  a  sdiool  or  schools  should  be  established  in  each 
parish.  In  short,  they  assert,  under  the  transaction,  a  perma- 
nent right  to  a  certain  share  of  the  trust  revenue,  under  the 
single  obligation  of  applying  it  to  the  purposes  of  the  tnut,  and 
that  only  so  long  as  tbey  choose  to  undertake  the  duty.  It 
appears  to  the  Lord  Ordinary,  that  this  is  not  a  contract,  in  the 
proper  sense  of  the  term,  but  truly  a  delegation  of  the  powers 
of  we  corporation, — a  substitute  of  ten  trusts,  to  be  vested  .in 
the  ten  kirk-sessions  of  the  City  of  Glasgow,  for  that  single 
trust  established  by  Dr  Bell.  Whether  or  not  the  attempt- 
ed transaction  might  not  secure  a  more  beneficial  employment 
of  the  fund,  is  a  different  question ;  but  that  question  has  been 
determined  by  the  truster  himself,  whose  will  must,  in  this  par- 
ticular, be  the  law.  Holding  tHs  opinion,  the  Lord  Ordinary 
thinks  the  general  conclusion  of  the  action,  that  a  particular- 
proportion  of  the  annual  dividends  shall  be  paid  to  the  pur- 
suers in  all  time  coming,  cannot  be  sustained.  But  there  may 
be  a  question,  whether  the  pursuers,  if  they  have  maintained  a 
school  on  the  Madras  system  since  the  agreement,  was  entered 
into,  nay  not  be  entitled  to  some  reimbursement  for  any  ex- 
pense, thence  incurred,  out  of  the  annual  interests  or  dividends 
&llen  due  since  the  date  of  the  agreement,  and  now  in  the 
hands  of  the  defenders ;  and  as  that  question  has  been  hitherto 
little,  if  at  all,  touched  upon  by  the  parties,  the  Lord  Ordinary 
has  direct(5d  the  case  to  be  enrolled  for  further  argument  on  that 
point,  before  finally  disposing  of  the  cause.*' 

The  pursuers  reclaimed.     At  advising, 

Lord  Gillies I  must  say  i  cannot  coincide  in  the  views  of 

the  Lord  Ordinary,  that  the  Magistrates  made  a  devolution  of 
the  trust,  so  long  as  the  pursuers  might  choose  to  undertake  it. 
Nor  do  I  view  the  bequest  as  an  endowment  for  schools  to  be 
erected  by  the  trustees,  but  as  a  benefit  for  schools  already 
erected  and  going  on.  It  is  said  the  Magistrates  acted  im- 
properly, in  taking  the  advice  of  the  different  kirk-sessions. 
Now,  I  for  one  consider,  that  if  the  Magistrates  bad  not  made 
the  communication  they  did,  tbey  would  have  been  guilty  of  a 
groHs  omission.  Another  averment  was  haaarded,  that  the 
«hi«n  Ma^strates  bad  no  poisx*r.    How  that  can  be  «ub6taiM«ited, 


I  do  not  know ;  but  it  humbly  appears  to  me,  tiiat  Aey  had  aii 
much  power  as  the  Magistrates  chosen  under  the  new  syvtem. 
The  power  conferred  on  the  kirk-sessions  is  not  absolute.  It 
is  a  discretion  which  they  got,  and  they  are  bound  to  be  guided 
by  the  rules  of  the  testator,  as  expressed  by  him.  This  is  quit^ 
evident  from  the  nature  of  the  vidimus  they  must  give  in  an- 
nually. It  was  also  said  that  there  was  no  second  party  to  the 
contract ;  but  this  idlegation  also  appears  to  be  unfounded,  if  we 
look  to  the  conduct  of  the  trustees  of  the  late  Dr  Bell,  to  whom 
the  contract  was  coouaunicated.  They  staled  their  opinioa  of  it 
at  the  time,  and  in  it  I  concur.  The  Magistrates,  who  I  con- 
sider to  have  been  as  much  legal  Magistrates  as  the  present, 
were  bound  to  carry  into  effect  Dr  BelFs  views,  and  in  doiug 
as  they  did,  they  appear  to  me  to  have  done  rightly.  I  am  for 
altering  the  interlocutor. 

Lord  Corehouse. — I  concur  with  Lord  Gillies. 

Lord  President, — I  am  of  the  same  opinion,  and  I  tbink  the 
Magistrates  took  the  most  rational  and  proper  mode  of  mam^r 
ment. 

Lord  Mackenzie, — I  concur  in  altering  the  interlocutor. 

The  Court 
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Refuse  the  reclaiming  note  for  the  defenders,  and  adhere  to 
the  interlocutor  redaimed  against,  in  so  fiu*  as  it  repels  the  ob- 
jections to  the  title  of  Ae  pursuers :  Quoad  iiAra,  alter  th$ 
said  interlocutor,  and  find  that  the  agreement  libelled  betweea 
the  pursuers  and  defenders,  is  in  due  conformity  with  the  trust- 
deed  of  the  late  Dr  BeU,  and  a  valid  and  effectual  agreement ; 
and,  therefore,  decern  against  the  defenders,  in  tenns  of  the 
conclusions  of  the  libel :  Find  the  defenders  liable  to  the  pur- 
•uers  in  expenses,  and  remit  the  aoooint  tbeveof,  when  lodged, 
to  the  auditor  of  Court  to  tax  the  same,  and  report ;  witii  this 
declaration,  that  no  part  of  the  expense  of  this  lit^gadoa  shall 
form  a  charge  on  the  trust-funds  of  Dr  BelL" 

Lord  Ordinary,  Fullerton Act,  Dean  of  Faculty  (Hope)» 

J.  S.  More,  Moncreiff;  William  Young,  W.S.,  Agent. — Ah, 
Solicitor-General  (Rutherfurd),  Ivory ;  Campbell  and  Mae- 
dowall,  W.S.,  Agents S.,  Clerk fG.D.F.] 


2Ath  Ftbntary  1837. 
Second  Division. — (J.D.M.) 

No.  179. — ^Mrs  Darling  €md  CHiLimsir, 
V.  James  Adamson,  D^ender. 

Trusts  Warrandice— Sale_Defect  in  Title— .Mora—I.  Wker* 
a  truster  directed  his  trustees  to  sell  certain  lands,  binding 
himself  in  absolute  warrandice — Held  that  the  only  equivaleitt 
security  after  his  death,  was  absolute  warrandice  against  the 
whole  body  of  his  representattveswiguM  iniohdvun,  2.  I^ere 
a  defect  in  the  title  of  the  lands  was  known  to  the  trustees, 
who,  notwithstanding,  proceeded  to  take  st&ps  fair  ike  side 
Held,  in  the  circumstances,  that  they  were  not  emitted  ^er- 
wards  to  delay  the  sale  till  the  defect  should  be  curedr 

Sequel  of  case  reported  anteoy  Vol.  V.  p.  605,  (16th 
July  1833). 

By  Mr  Stormonth's  trust-deed,  the  lands  of  Inyer- 
t^roskie  and  Whitefield  were  aj^inted  to  be  sold, 
upon  the  expiry  of  the  current  tacks :  the  granters  of 
the  disposition  binding  Mr  Stormonth's  representatives 
in  ab8(date  warrandice.  The  ^Lord  Ordinary  and  the 
Court  formerly  found  that  the  trustees  were  bowid  tb 
carry  this  instruction  into  effect,  by  immediately  filing 
the  lands,  with  the  benefit  of  the  warrandice,  vnder  the 
tru8t««deed.  Articles  of  roup  were  afterwards  appro%'ed 
of  by  the  Court,  containing  absolute  warrandice  on  the 
representatives  of  Mr  Stormonth.  A  warnmt  to  sell 
was  subsequently  issued.  Some  communings  th^i  took 
place,  with  the  view  of  «i«ctiflg  a  private  sale,  but  thrs 
was  prevented,  by  certain  objections  being  stated  oii 
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the  part  of  intending  purchases  to  the  title  to  Inver- 
chroekie.  These  had  been  all  along  known  to  the  parties ; 
but  the  defender  now  insisted  on  certain  limitations  on 
the  warrandice,  or  else  on  the  objection  to  the  title 
being  obviated  before  a  sale  took  place.  Remits  were 
made  as  to  the  state  of  the  titles,  first  to  Mr  Jollle, 
W.S.,  and  then  to  Mr  Richard  Mackenzie,  W.S.,  who 
indicated  a  method  of  curing  the  defect  by  calling 
the  heirs  of  a  former  proprietor  in  an  action  of  declara- 
tor :  a  plan  which,  in  exposing  the  objection,  might  be 
incurring  trouble  and  question,  while  the  defect  was  on 
the  eve  of  being  cured  by  the  lap^e  of  the  negative 
prescription.     Tlie.Lord  Ordinary,  7th  July  1836, 

"  finds,  Ino,  That  it  is  not  now  competent,  eonsittently  with 
the  final  interlocntore  in  the  cause,  and  especially  with  the  in- 
terlocutor of  9th  July  1835,  approving  of  the  amended  artides 
of  roup,  and  the  report  of  Mr  Jollie  thereon,  to  order  (or  allow) 
the  laiids  to  be  exposed  under  any  other  conditions  or  provi- 
sions  as .  to  warrandice,  or  otherwise,  than  those  distinctly  ex- 
pressed in  the  articles  of  roup,  thus  finally  approved  of ;  or  at 
least,  that  it  is  not  competent  to  vary  or  depart  fi'om  these  con- 
ditions, except  on  the  ground  of  such  a  change  of  circumstances 
as  might  absolutely  require  such  a  variation :  Finds,  2(£t>,  That 
the  l^al  objections,  to  which  it  is  surmised  in  the  answers  to 
the  minute,  that  the  title  to  the  lands  may  be  liable,  can  in  no 
way  be  considered  as  such  a  change  of  circumstances,  in  respect 
thi^  the  whole  fiusts  and  circumstanoes  on  which  such  ohgections 
are  raised,  have  confessedly  been,  from  the  very  beginning,  in  the 
knowledge  of  all  the  parties :  flhids,  Stio,  That  the  lands  must 
therefore  be  exposed,  under  the  condition  of  the  purchaser  being 
entitled  to  the  warrandice  specified  in  the  said  articles  of  roup, 
and  that  the  disposition  to  be  granted  to  the  said  purchaser  in 
terms  thereof,  must  accordingly  contain  a  clause  binding  the 
trustees,  as  such,  in  warrandice  from  fact  and  deed,  and  the  re- 
presentatives of  the  late  Mr  Storroonth  in  absolute  warrandice : 
Finds,  4/0,  That  the  import  and  effect  of  the  latter- part  of  this 
daose  will  be  to  bind  not  only  the  parties  to  this  action,  but  all 
who  truly  represent  the  late  Mr  Stormonth  in  the  character  of 
sucoeseors  titulo  lucrativo,  or  otherwise  timguU  in  iolidum^  or 
jointly  and  severally,  to  the  said  purchasers  in  the  first  instance : 
But  &ids,  &to.  That  this  joint  liability  in  respect  to  the  pur- 
diaaera,  will  not  in  any  degree  affect  or  impair  the  right  of  any 
of  the  said  representatives,  who  may  be  subjected,  or  sought  to 
be  subjected  therein,  in  the  event  of  eviction,  to  be  relieved  by 
the  other  representatives,  rateably,  or  in  proportion  to  the 
shares  they  may  have  obtained  of  Mr  Stormonth's  succession : 
And  fitf  tber,  and  in  respect  that  the  attempt  to  dispose  of  these 
lands  by  private  bargain  has  not  succeeded,  and  that  the  sale 
thereof  has  been  very  long  and  inconvenieutly  delayed,  remits 
of  new  to  Mr  Richard  Mackenzie,  to  re-expose  the  said  lands 
of  Inverchroskie  and  Whitefield,  at  the  former  upset  price  of 
£15,000,  and  that  upon  the  dd  day  of  September  next  to  come 
(if  not  previously  disposed  of  by  private  bargain,  with  the  con- 
sent of  both  parries),  in  terms  of  the  articles  and  conditions  of 
roap  above  mentioned,  with  such*  variations  only  as  to  the  terms 
of  entry  and  payment  of  the  price,  as  may  be  necessary  in  con- 
sequence of  this  change  in  the  time  of  sale. 

"  Ab/e. — The  Lord  Ordinary  conceives  that  he  has  no  power 
to  vary  the  articles  of  roup,  or  the  obligations  of  the  parties 
under  them,  after  they  have  been  adjusted  inforo  contradlctorio, 
and  approved  of  by  final  interlocutors :  But  he  thinks  it  right 
to  say,  that,  if  it  were  open  to  him  so  to  vary  them,  he  would 
not  be  in  the.  least  degree  disposed  to  do  so.  The  trust-deed 
empowers  the  trustees  to  bind  the  truster,  the  late  Mr  Stor- 
month himaelfi  in  absolute  warrandice  to  purchasers ;  and  since 
his  death,  the  only  equivalent  security  is  consequently  the  whole 
body  of  his  representatives.  But,  wherever  representatives  are 
bound  or  liable  as  such,  it  is  understood  to  be  certain  that  they 
are  all  liable  ginguH  in  soUdum  to  third  parties,  though  entitled 
to  relief  rateably  vfUer  se.  As  Mr  Adiam'son  appeared  to  dis- 
pute this  maxim,  or  at  least  the  applicatiou  of  it  to  his  case,  it 
has  been  thought  right  to  express  it  in  the  interlocutor ;  and  it 


will  be  borne  in  mind  that,  besides  his  fourth  share  of  the  lands 
now  in  dispute,  he  has  succeeded  to  a  very  large  portion  of  Mr 
Stormonth*s  property,  in  which  the  other  parties  have  no  par- 
ticipation. As  he  intimated  a  purpose  to  exercise  his  undoubt- 
ed right  to  take  this  interlocutor  to  review,  the  Lord  Ordinary 
thought  it  best  to  postpone  the  day  of  sale  till  after  the  time 
when  his  reclaiming  note,  if  he  shall  be  advised  to  present  one, 
must  be  lodged ;  and,  at  the  same  time,  for  the  sake  of  the 
other  parties,  to  put  the  other  disputed  matters  between  them 
into  the  shape  of  findings,  on  which  a  final  judgment  may  thus 
be  at  once  obtained." 

The  defender  reclaimed.     On  advising. 

Lord  Glenlee, — It  is  finally  settled  that  absolute  warrandice 
against  Mr  Stormonth's  representatives  must  be  given  ;  and  I 
think  it  is  premature  to  say  how  the  warrandice  may  strike 
against  individuals ;  but  I  am  a  little  puzzled  about  the  flaw  in 
the  title  of  Inverchroskie.  I  do  not  think  it  incompetent  now 
to  state  the  objection,  supposing  it  good,  in  order  to  delay  the 
sale  In  the  meantime,  particularly  after  the  remit  to  Mr  Mac- 
kenzie to  report  on  the  objection  ;  but  then  the  report  being 
made,  it  is  still  to  be  decided  whether  the  sale  is  to  go  on  or 
not,  till  the  objection  be  obviated.  Mr  Mackenzie  points  out 
a  way  to  obviate  the  objection;  but  I  cannot  see  why  Mr 
Adamson  should  wish  to  incur  greater  danger  by  this  declara- 
tor. 

Lord  Meadowbank, — I  am  much  puzzled  also.  It  seems 
strange  to  compel  parties  to  go  on  after  the  objection  is  stated ; 
but  I  think  the  trust-deed  orders  a  sale  of  the  lands  as  soon  as 
the  leases  should  expire,  and  the  trustees  were  to  give  absolute 
warrandice ;  and  it  must  have  been  in  the  knowledge  of  this 
objection  that  the  truster  directed  so.  All  the  objections  were 
really  disposed  of  before.  In  1830,  it  was  found  that  the  defender 
was  bound  to  proceed  immediately  to  sell.  I  have  a  difficulty  in 
delaying  longer,  especially  when  i  see  a  hornet's  nest  going  to 
be  brought  about  the  ears  of  the  parties;  and  I  would  have  great 
hesitation  in  giving  the  sanction  of  the  Court  to  that. 

JLord  Medwyn, — I  feel  the  same  difficulty  as  Lord  Meadow- 
bank.  As  the  defender  brings  forward  this  objection  after  such 
long  delay,  and  seeing  there  can  be  no  great  risk  even  under 
the  objection,  and  thinking  the  title  improving  every  day,  I 
cannot  sustain  Mr  Adamson's  pleas.  Under  the  circumstances, 
we  cannot  listen  to  the  objection  of  Mr  Adamson  as  a  trustee.' 
'  Lord  Justice-  Clerk, — I  am  in  fiivour  of  the  Lord  Ordinary's 
interlocutor.  All  objections  to  the  warrandice  are  wiped  off. 
We  must  remember  that  Adamson  got  great  additional  provi- 
sions from  the  trust-estate,  and  we  must  look  if  the  objection 
to^  the  title  be  so  formidable  as  to  make  us  pause ;  for  I  agree 
with  Lord  Glenlee  in  thinking,  that  we  cannot  force  this  party 
to  do  what  is  dangerous  to  his  interest :  but  I  agree  also  in 
thinking  the  risk  small,  and  by  bringing  the  question  started  in 
the  objection,  it  would  be  much  more ;  and,  therefore,  on  ba- 
lancing risks,  and  under  all  the  circumstances,  keeping  in  view 
that,  in  terms  of  this  deed,  Mr  Stormonth  was  aware  of  the 
objection,  and  directed  a  sale,  with  absolute  warrandice  against 
his  representatives  in  his  succession,  this  objection  cannot  be 
listened  to  ftom  Mr  Adamson,  a  professional  party,  who  was 
bound  to  have  stated  it  much  sooner. 

Lord  Olenlee One  thing  inclines  me  to  be  of  your  Lor(^- 

ship's  opinion.  If  the  trustees  had  thought  it  necessary  to 
mend  the  title,  why  did  they  not  do  so  ?  It  is  clear  the  trus- 
tees themselves  did  not  think  this  necessary,  else  why  was  it 
not  done  long  ago  ?  Thus  I  have  their  confession,  and  Mr 
Adamson  is  one  of  them,  that  it  was  not  necessary  to  pursue 
Hiis  proposed  action  of  declarator. 

Their  Lordships  then  adheredy  with  a  findirig  that 
the  fiflh  finding  in  the  interlocutor  was  unnecessary ; 
reserving  all  questions  of  expenses. 

Lord  Ordinary y  Jeffrey — Act.  Graham  Bell ;  J.  S.  Darling, 
W.S.,  Agent Alt,  D.  M'Ncill,  Neaves,  H.  Bruce ;  D.  Turn- 
bull,  W.S.,  Agent {i^^M.I 
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REPORTS  OF  CASES  DECIDED 


[February 


25th  February  1837. 

PiasT  DiviBTON (G.D.F.) 

•  No.  180. — Robert  Speid,^^.,  ofArdovie,  Purtuery 
V.  James  Speid  and  Others,  Defenders. 

Entail — Fetters— Irritant  Clause — Stricti  Juris  and  Boni«  Fidei 
Interpr^adon  of  Entails — 1685,  c.  5 — Declarator — A  tailzie 
contained f  in  the  following  orders  a  prohibition  againtt/rustrat' 
ing  the  succession^  em  injunction  to  possess  under  the  tailzie 
alone;  then  prohibitions  (I.)  against  alienation ;  (2.)  agaiitst 
contraction  of  debt ;  and,  (3.)  against  doing  any  other  acts,  civil 
or  criminal,  whereby  the  estate  mipht  be  evicted ;  and  a  clause 
immediately  following,  which  declared,  "  that  if  the  persons 
above  named,  or  the  persons  succeeding,"  **  shall  act  and  do 
in  the  contrary  of  the  provision  above  set  forth,  or  shall  do 
any  deed,  directly  or  indirectly,  whereby  the  order  of  succession 
above  specified  may  be  anywise  altered,  innovated  or  changed, 
then"  "  all  and  every  one  of  such  acts  and  deeds**  **  shall,  ipso 
fiicto»  be  void  and  null;**  and  this  was  fenced  by  a  resolutive 
clause — Held,  (1.)  TTiat  the  words  of  the  irritant  clause  could 
neither  be  extended  to  comprehend  both  the  provisions  and  pro- 
hibitions  against  sale  and  the  contraction  of  debt,  nor  be  ap- 
plied to  either  of  them  in  particular ;  and  consequently,  (2.) 
That  the  prohibitions  were  not  guarded  in  terms  of  the  Statute 
1685,  c.  5,  so  as  to  constitute  a  valid  tailzie.  (3.)  Decree  in 
terms  of  the  libel,  at  the  instance  of  the  heir  in  possession,  to 
have  it  declared  that  he  had  right  to  sell  and  dispone  in  fee- 
simple. 

The  late  Robert  Speid,  Esq.,  executed  an  entail  of 
his  estate  of  Ardovie,  in  Forfarshire,  in  the  form  of  a 
procuratory  of  resignation,  dated  lOth  October  1791* 
Dy  that  deed,  he  bound  and  obliged  himself,  his  heirs 
and  successors,  to  make  due  and  lawful  resignation  of 
the  lands  of  Ardovie  and  others  therein  specified,  for 
new  infeftment  of  the  same  in  favour  of  himself  and 
the  heirs  of  his  body,  whom  failing,  of  the  other  heirs 
therein  mentioned.  This  entail  was  registered  in  the 
Register  of  Taillies  on  the  2d  February  1793. 

Mr  Robert  Speid,  the  entailer,  died  in  1793  ;  when 
Mr  John  Speid,  the  next  heir  called  to  the  succession, 
expede  a  general  service  as  nearest  and  lawful  heir  of 
taillie  and  provision  to  him  under  the  bond  of  taillie. 
He  then  passed  a  Crown-charter  of  resignation,  contain- 
ing the  provisions  and  conditions  of  the  entail,  and  was 
infeft  thereon  in  October  1793.  Mr  John  Speid  died 
soon  after  the  succession  opened  to  him,  leaving  no 
issue,  and  on  his  death,  the  pursuer,  who  was  the  next 
nominatim  substitute,  was  served  nearest  and  lawiiil 
heir  of  taillie  and  provision  to  him  in  the  estate  of 
Ardovie,  under  the  provisions  and  conditions  of  the 
entail ;  and  he  was  infeft  on  a  precept  from  Chancery 
following  upon  the  retour  of  his  service  in  July  1799* 

The  deed,  after  reciting  the  conditions  and  provi- 
sions of  the  entail,  contained  the  following  clauses : 

"  Providing  always  and  declaring  that  the  eldest  heir-female 
through  the  whole  course  of  the  succession  and  the  descen- 
dants of  her  body  shall  succeed  without  division  and  exclude 
all  other  heirs-portioners  As  also  providing  and  declaring  that 
the  whole  heirs  of  taillie  above  mentioned  as  well  male  as  fe> 
male  who  shall  happen  to  succeed  to  my  said  lands  and  estate 
according  to  the  foresaid  destination  shall  be  holden  and  obliged 
to  assume  and  constantly  retain  and  use  the  sirname  arms  and 
designation  of  Speid  of  Ardovie  without  the  addition  of  any 
other  sirname  as  their  own  proper  sirname  arms  and  designation 
in  all  time  thereafter  and  that  the  heirs-female  succeeding  to 
the  said  lands  and  estate  shall  be  holden  and  obliged  to  marry 
persons  of  the  name  of  Speid  at  least  that  their  husbands  shall 
assume  use  and  bear  the  said  sirname  as  aforesaid  And  if  the 
sajd  heirs  of  taillie  so  succeeding  shall  do  in  the  contrary  then 


and  in  that  case  the  person  so  contravening  for  him  and  herself 
alone  shall  ipso  faeto  amit  and  lose  their  right  and  title  to  my 
said  lands  and  estate  and  the  same  shall  fiJl  accress  and  pertain 
to  the  next  heir  although  descending  of  the  contraveener's  body 
who  should  succeed  if  the  contraveener  was  naturally  dead  and 
it  shall  be  lawful  to  die  said  next  heir  to  establish  such  titles 
thereto  as  may  be  competent  by  the  laws  and  practice  of  this 
realm  and  the  person  so  succeeding  upon  the  contravention 
shall  be  obliged  to  assume  use  and  bear  the  said  sirname  under 
the  like  irritancy  to  which  the  whole  heirs  before  mentioned 
who  shall  happen  to  succeed  to  my  said  lands  and  estate  are  to 
be  subjected  through  the  whole  course  of  succession/* 

Then  followed  several  other  provisions  and  limita- 
tions contained  in  the  prohibitory  clauses : 

'*  As  also  providing  and  declaring  that  it  shall  not  be  lawful 
to  the  said  heirs  of  taillie  or  any  of  them  to  alter  innovate  or 
change  the  foresaid  taillie  or  order  of  succession  above  specified 
And  declaring  also  that  the  whole  heirs  of  taillie  succeeding  to 
my  said  lands  and  estate  above  mentioned  shall  be  obliged  to 
possess  and  enjoy  the  same  by  virtue  of  these  presents  and  the 
infeftments  rights  and  conveyances  to  follow  hereupon  and  by 
no  other  right  or  title  whatever  And  fiurther  providing  and  de- 
claring that  it  shall  not  be  lawful  to  nor  in  the  power  of  any  of 
the  heirs  of  taillie  above  named  or  of  the  heirs  socoeeding  to 
them  in  virtue  of  the  substitution  above  specified  to  sell  dispone 
wadsett  and  impignorate  or  burden  the  lands  or  others  above 
mentioned  or  any  part  or  portion  thereof  nor  to  contract  debts 
thereupon  nor  grant  infeftments  of  ^  rents  furth  of  the  same 
or  any  other  right  of  security  redeemable  or  irredeemable  or  do 
any  other  deed  dvil  or  crimiaal  whereby  the  said  lands  and 
estate  and  pertinents  thereof  or  any  part  of  the  same  may  be 
apprised  evicted  or  adjudged  in  any  sort." 

The  irritant  and  resolutive  clauses  were  conceived 
in  the  following  terms : 

"  Declaring  hereby  that  if  the  persons  above  named  or  the 
persons  succeeding  to  them  in  the  said  lands  and  estate  in  vir- 
tue of  these  presents  shall  act  and  do  in  the  contrary  of  the 
provision  above  set  furth  or  shall  do  any  deed  directly  or  in- 
directly whereby  the  order  of  succession  above  specified  may 
be  anyways  altered  innovated  or  changed  then  and  in  any  of 
the  said  cases  all  and  every  one  of  such  acts  and  deeds  with  all 
that  shall  happen  to  follow  or  may  follow  thereon  shall  ipeo 
facto  be  void  and  null  and  of  no  force  strength  or  eflfect  in  the 
same  manner  as  if  the  said  acts  and  deeds  had  not  been  acted 
done  or  committed  And  further  that  the  person  so  contraven- 
ing in  any  of  the  particulars  above  specified  shall  for  him  or 
herself  alone  immediately  upon  the  contravention  amitt  and 
lose  all  right  and  tiUe  he  or  she  has  or  can  pretend  to  the  said 
lands  and  estate  and  the  same  shall  ipso  facto  &1\  accress  and 
pertain  to  the  next  heir  hereby  appointed  to  succeed  thereto 
although  descended  of  the  contraveener*s  body  in  the  same 
manner  as  if  the  contraveener  was  naturally  dead.'* 

Immediately  after  the  resolutive  clause,  there  was 
introduced  the  following  prohibition  against  the  en- 
tailed estate  being  affected  with  the  debts  contracted 
by  any  of  the  heirs  prior  to  their  succession : 

"  And  moreover  providing  and  declaring,  that  if  any  of  the 
persons  above  named,  or  the  persons  succeeding  to  them  in  the 
said  lands  and  estate  in  virtue  of  these  presents,  shall  have 
contracted  debts  or  done  any  deeds  prior  to  their  succeeding, 
that  my  said  lands  and  estate  shall  not  be  burdened  or  affected 
with  or  by  the  said  debts  and  deeds  in  any  sort." 

To  this  clause  there  was  no  irritancy  added,  nor 
any  forfeiture  declared  in  the  event  of  contravention. 
It  stood  upon  the  simple  prohibition. 

The  pursuer  brought  this  action  of  declarator,  con- 
cluding that  it  should  be  found  (1.)  That  he  had  full 
and  undoubted  right  and  power  to  sell  and  dispose  of 
the  lands,  and  to  grant  and  execute  all  dispositions  and 
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conveyances  necessary  for  the  sale  or  alienation  there- 
of, and  that  he  was  not  bound  to  reinvest  the  price  for 
behoof  of  the  other  heirs  of  entail :  (2.)  Tha^  he  had 
full  power  to  borrow  money  upon  the  security  of  the 
said  lands,  and  to  grant  all  necessary  or  requisite  bonds 
and  dispositions  in  security,  without  being  under  any 
obligation  to  reinvest  the  money  obtained  in  loan ;  and 
(3.)  That  he  was  entitled  gratuitously  to  alienate  and 
dispose  of  the  said  lands  in  any  way  or  manner  that  he 
might  think  proper, — pleacUngy  that  the  prohibitions 
against  sale  and  contraction  of  debt  were  not  duly  and 
properly  fenced  by  irritant  and  resolutive  clauses. 

The  defenders  pleaded — (1.)  The  prohibitions  in 
the  entail  of  Ardovie  against  altering  the  order  of  suc- 
cession, selling,  disponing,  impignorating,  or  burden- 
ing, or  contracting  debt,  &c.,  being  duly  fenced  with 
irritant  and  resolutive  clauses,  the  entail  is  a  valid  and 
efeetnal  entail,  and  the  conclusions  of  the  action  to 
have  it  foand  and  declared  that  the  pursuer  is  entitled 
and  at  liberty  to  sell  the  entailed  land,  or  grant  securi- 
ties over  the  same,  or  gratuitously  to  alienate  and  dis- 
pose thereof,  are  unfounded.  (2.)  Even  supposing  that 
there  were  any  defeot  in  the  irritant  and  resolutive 
dauses,  tlie  pursuer  would  not  be  entitled  and  at  liberty 
gratuitously  to  alienate  or  dispose  of  the  entailed  lands, 
and  apply  the  proceeds  to  his  own  behoof,  free  of  all 
daim  of  accounting  at  the  instance  of  the  heir-substi- 
tate,  the  entail  containing  direct  and  express  prohibi- 
tions against  altering  the  order  of  succession,  and  sell- 
ing, disponing,  and  impignorating,  &c,  the  said  lands. 
(3.)  The  pursuer,  at  all  events,  is  not  at  liberty  to  make 
any  gratoitous  alienation  or  disposition  of  the  entailed 
estate,  which,  in  its  real  object  and  substance,  shall  re- 
solve into  a  deed  granted  for  the  purpose  of  altering 
the  order  of  succession, — ^the  prohibition  against  so 
doing  being  clearly  well  fenced  with  irritant  and  reso- 
lutive clanses. 

The  Lord  Ordinary,  in  reporting  the  cause  (12th 
November  1836)  to  the  Inner- House  encases,  append- 
ed the  following  note : 

"  In  confltming  entails,  two  maxims  are  usnaUy.  referred  to, 
unfortunately  not  well  defined  or  very  consistent,  and  accord- 
ing as  the  one  or  the  other  is  allowed  to  prevail,  the  result  is 
different :  One  maxim  is,  that  entails  are  stricHssimi  jttris,  and 
must  leceive  a  rigorons  interpretation  in  favour  of  liberty,  and 
against  restriction,  and  therefore,  that  the  intention  of  the  en- 
tailer to  fetter  is  not  to  be  regarded,  unless  it  be  expressed  in 
apt  and  accurate  terms.  Under  the  authority  of  this  maxim, 
aa  obvious  and  undoubted  clerical  omission,  and  even  an  error 
merely  of  syntax  in  the  structure  of  a  sentence,  has  been  held 
sufficient  to  cut  down  the  deed.  The  opposite  maxim  is,  that 
entails  are  entitled,  as  it  is  commonly  expressed,  to  fair  play ; 
relying  on  which  they  have  been  supported  even  in  the  case  of 
a  real  ambiguity :  for  example,  the  colloquial  has  been  preferred 
to  the  technical  sense  of  a  term ;  or,  of  two  technical  senses, 
that  which  is  rare  and  unfrequent  to  that  which  is  in  general 
use ;  or  a  phrase  has  been  limited  or  extended  to  give  effect  to 
apparent  intention.  The  current  of  our  decisions,  for  the  last 
aixty  years,  affords  instances  of  both  modes  of  construction  too 
frequent  and  familiar  to  require  citation  here.  The  consequence 
baa  been,  that,  notwithstanding  the  inunense  number  of  cases 
wliich  have  been  decided,  litUe  if  any  progress  has  been  made 
in  settling  the  law  on  this  point,  and  actions  like  the  present 
are  still  of  daily  occurrence.  It  would  have  saved  much  time 
and  trouble,  and  have  been  of  great  service  to  entailed  proprie- 
tors, and  those  who  contract  with  them,  if  the  Statute  1685, 
while  it  left  the  conditions  of  entails,  that  is,  the  prohibitions 


and  injunctions,  to  the  will  of  the  maker,  had  prescribed  an 
exact  formula  for  the  machinery,  that  is,  for  the  irritant  and 
resolutive  clauses,  which  give  the  restrictions  effect.  And  it  is 
to  be  regretted,  when  the  evil  became  apparent,  that  a  rule  of 
that  nature  had  not  been  introduced  either  by  the  LfCgislature 
or  in  practice,  by  which  these  clauses  might  have  been  render- 
ed as  fixed  .and  definite  as  an  instrument  of  sasine,  or  the  exe- 
cution of  a  messenger.  As  it  is,  entailers,  in  nowise  deterred 
by  the  consequences  of  inaccuracy,  and  the  uncertainty  of  tho 
law,  go  on,  each  following  his  own  style,  or  the  style  suggested 
at  the  moment,  and  there  is  no  end  of  litigation  with  regard  to 
lands  under  this  tenure. 

**  In  this  case  there  is  a  striking  specimen  of  one  of  these 
blundered  deeds.  Firsts  There  are  clauses  by  which  heirs- 
porrioners  are  excluded,  and  the  name  and  arms  of  the  family 
are  required  to  be  used.  These  are  followed  by  a  misplaced 
resolutive,  but  by  no  irritant  clause.  But  however  clumsy  and 
informal  the  deed  may  be,  so  far,  perhaps,  there  is  no  material 
defect.  Next,  there  is  a  prohibition  to  alter  the  order  of  suc- 
cession, and  then  an  injunction  to  possess  under  the  tailzie  ex- 
clusively ;  and  this  is  followed  by  a  complex  clause  prohibiting, 
lit.  Alienation,  2(/i^  Contraction  of  debt,  and  3J^,  The  doing, 
any  other  deed,  dvil  or  criminal,  by  which  the  estate  may  be 
evicted  or  adjudged.  After  these  conditions,  an  irritant  and  a 
resolutive  clause  are  introduced  to  enforce  them.  The  resolu- 
tive clause  is  very  broad,  for  it  extends  to  the  person  contra- 
vening '  in  any  of  the  particulars  above  specified,'  which  may 
therefore  include  any  one  previous  condition  in  the  entail, 
though  taken  in  that  sense  it  is  in  so  fiEtr  superfluous,  since  a 
preceding  resolutive  clause  had  protected  the  exclusion  of  heirs- 
portioners,  and  the  use  of  the  name  and  arms.  The  whole 
question,  therefore,  turns  on  the  irritant  clause,  in  which  there 
is  an  undoubted  ambiguity ;  for  after  the  complex  clause  of  pro^ 
hibition  against  sale,  contraction  of  debt,  and  other  acts  civil 
and  criminal,  by  wMch  the  estate  may  be  evicted,  it  is  declared, 
*  that  if  the  persons  above  named,  or  the  persons  succeeding  to 
them  in  the  said  lands  and  estates,  in  virtue  of  these  presents, 
shall  act  and  do  in  the  contrary  of  the  provision  above  set  furth, 
or  shall  do  any  deed  directly  or  indirectly,  whereby  the  order 
of  succession  above  specified  may  be  anyways  altered,  innovated, 
or  changed,  then,  and  in  any  of  the  said  cases,  all  and  every  one 
of  such  acts  and  deeds,  with  all  that  shall  happen  to  follow  or 
may  follow  thereon,  shall  ipso  facto  be  void  and  null.'  Here 
an  alteration  of  the  order  of  succession,  prohibited  in  a  clause 
preceding  the  complex  clause,  is  well  and  aptly  annulled ;  but 
with  regard  to  the  prohibitions  in  the  complex  dause  itself,  it 
is  doubtful  whether  all,  or  which  of  the  three  is  contem- 
plated. All  of  them  are  in  ordinary  and  proper  style,  dis- 
tinct and  substantive  provisions,  and  therefore,  an  irritancy 
directed  against  a  provision  in  the  singular  number,  may  ap- 
ply to  one  only.  If,  therefore,  the  maxim  of  rigorous  con- 
struction in  fiivour  of  freedom  is  adopted,  this  ambiguity 
would  sustain  the  pursuer's  plea.  If,  on  the  contrary,  the  term 
'  provision'  is  to  be  construed  according  to  what  may  be  fiurly 
assumed  to  have  been  the  entailer's  meaning,  it  will  comprehend 
all  the  three  prohibitions  in  the  complex  clause.  In  support  of 
the  first  view,  it  is  farther  argued,  that  in  this  case  all  reference 
to  intention  is  particularly  inadmissible,  the  deed  being  blunder- 
ed in  every  part ;  for  a  series  of  provisions  follow  the  irritant 
and  resolutive  clause  with  no  fence  or  protection  whatever.  It 
is  plain,  therefore,  that  the  person  who  framed  it  was  entirely 
ignorant  of  what  he  was  about  On  the  contrary,  the  defender 
pleads — That  the  separation  of  the  conditions  into  distinct 
clauses,  each  beginning  with  the  words  *  declaring,'  or  '  provide 
ing  and  declaring,'  necessarily  implies  that  each  clause,  however 
complex,  is  to  be  held  but  as  one  declaration,  or  as  one  provi- 
sion. The  Lord  Ordinary  has  reported  the  cause,  that  the 
Court  nmy  determine  whidi  of  the  two  maxims  ought  to  pre- 
vail in  this  case,  and,  if  possible,  to  approximate  to  some  more 
definite  and  certam  rule  for  the  interpretation  of  entails." 

At  advising, 

Lord  Gilliea. — I  must  say  I  concur  entirely  in  the  views  ex- 
pressed by  Lord  Corehouse  in  his  note,  who,  however,  has  not 
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there  finally  expressed  his  opinion :  Yet,  in  saying  so,  1  mast 
own  I  never  felt  more  embarrassment  in  making  up  my  mind  to 
my  satisfaction.  Two  different  ways  of  construing  entails  have 
been  adopted  by  courts  of  law :  viz.,  one  whereby  entails  are 
to  be  construed  Btrictissimi  f'tcni,  and  the  other  where  they  are 
to  receive  "  fiur  play."  By  the  first  maxim,  a  rigorous  interpreta- 
tion is  to  be  applied  to  the  entail  in  fiivour  of  liberty,  where,  by 
the  other,  '*  kir  play"  is  to  be  given  to  expressions  of  an  am- 
biguous nature.  Now,  this  is  the  very  source  of  my  difficulty 
in  this  case ;  for  if  I  am  disposed  to  apply  a  strict  construction 
to  doubtful  expressions,  it  cannot  be  said  that  the  deed  gets  fiUr 
play;  and  if,  on  the  other  hand,  I  deal  with  the  tullie  by 
What  is  called  *'  fair  play" — so  it  cannot  'be  said  I  apply  what 
is  a  recognised  principle  for  interpreting  entails:  viz.,  an  inter- 
pretation strictissimi  juris.  I  conceive  it  is  impossible  to  recon- 
cile the  two  maxims ;  and  I  think  it  is  in  vain  for  the  sagacity 
of  man  to  attempt  it.  This  Court  and  the  House  of  Lords  have 
several  times  refused  to  give  effect  to  an  entailer's  intention, 
even  where  it  was  not  equivocal,  so  the  maxim  of  "  fair  play' 
results  in  nothing ;  for  where  intention  is  manifest,  one  would 
think  it  was  the  very  position  of  matters  where  **  fiur  play" 
ought  to  have  effect.  But  as  two  modes  of  construction  have 
received  countenance,  I  am  now  called  upon  to  say  here,  whe-- 
ther  I  shall  adhere  to  the  one  doctrine  or  the  other.  I  need  not 
go  over  the  words  of  the  irritant  clause.  It  is  extremely  short, 
and  the  whole  question  is  contained  in  a  very  narrow  compass. 
It  is,  whether  the  irritancy  of  doing  *'  in  the  contrary  of  the 
provision  above  set  forth,"  applies  to  the  whole  deeid  or  to 
part  of  it.  Now,  if  this  entail  is  to  be  construed  strictinimi 
juris,  I  am  bound  to  hold  that  the  irritancy  only  applies  to  one 
f»art  of  the  deed.  If,  on  the  other  hand,  "  fair  play  is  to  be  the 
rule,"  the  irritancy  must  apply  to  the  whole  prohibitions.  I  am 
for  holding  that  the  principle  of  strict  interpretation  must  here  be 
taken  ;  and  being  so  taken,  I  hold  that  the  entail  is  defective. 
The  House  of  Lords,  in  some  instances,  has  departed  from  the 
strict  rules  of  interpretation  adopted  by  our  predecessors,  and  by 
permitting  "  fiur  play,"  have  led  the  way  to  the  inconsistencies 
which  would  not  have  occurred  by  always  giving  effect  to  strict 
interpretation.  I  am  glad,  however,  to  think  that  the  rtile,  as 
sanctioned  by  our  predecessors,  has  lately  been  adopted  by  the 
House  of  Lords,  and  that  it  is  once  more  to  be  the  maxim  for  in- 
terpreting deeds  of  entail.  I  allude  to  the  case  of  Sharpe  of  Hod- 
dam.  It  reverts  to  our  former  principles  of  decision,  which  ap- 
pear to  me  to  have  been  wholly  put  aside  by  previous  judg- 
ments in  the  House  of  Lords ;  fuid  I  am  of  opinion  that  it  was 
a  well  decided  case.  I  do  not  therefore  flee  any  grounds  for 
refusing  decree  in  terms  of  the  libel.    • 

'  Lord  Mackenzie, — The  question  here  rests,  not  on  the  re* 
solutive,  but  on  the  irritant  clause.  I  coincide  in  the  remarks 
which  have  been  made  by  Lord  Gillies.  There  is  clearly  a  de- 
fect in  the  irritant  clause,  which  I  consider  renders  the  entail 
bad.  The  clause  is :  "  Declaring  hereby,  that  If  the  persons 
above  named,  or  the  persons  succeeding  to  them  in  the  said 
lands  and  estate,  in  virtue  of  these  presents,  shall  act  and  do  in 
the  contrary  of  the  provision  above  set  furth,  or  shall  do  any 
deed,  directly  or  indirectly,  whereby  the  order  of  succession 
above  specified  may  be  in  anyways  altered,  innovated,  or  changed, 
then,  and  in  any  of  the  said  cases,  all  and  every  one  of  such  acts 
and  deeds"  "  shall  ipso  facto  be  void  and  null."  This  irritancy 
follows  a  clause  containing  prohibitions  against  frustrating  the 
succession,  alienating  the  estate,  and  contracting  debt,  or  doing 
any  thing  whereby  the  estate  may  be  evicted.  The  argument 
for  the  defenders  is,  that  the  prohibitory  clause  contains  only 
two  separate  provisions,  the  one  relating  to  the  succession,  and 
the  other  to  alienation,  contracting  debt,  &c. ;  and  they  main- 
tain that,  by  construction,  the  irritant  clause  applies  to  all  these. 
Now,  it  may  be  asked,  does  the  expression  in  the  irritant  clause, 
*'  the  provision  above  set  forth,"  mean  the  matter  of  provision 
which  is  irritated?  If  such  is  to  be  held,  the  construction  would 
not  only  not  be  strict,  but  it  would  not  be  a  true  one;  for  it 
is  immediately  followed  by,  and  connected  with  the  frustration 
of  the  succession.  In  this  view,  it  cannot  be  said  to  be  the 
true  construction;  and  I  agree  with  Lord  Gillies,  that  it  will 
not  do,  for  it  is  not  a  technical  construction.     But,  besides,  the 


irritant  claiise  follows  the  prolubitory,  which,  to  my  mind,  con- 
tains several  prohibitions  by  which  the  entailer  seems  to  have 
wished  the  heirs  to  be  fettered.  The  argument  for  the  defen- 
ders, however,  comes  to  this,  that  the  prohibitory  clause  only 
contains  substantially  one  provision,  and  that  the  irritant  claase 
irritates  the  matter  of  provision.  Now,  I  cannot  concur  in  that 
view,  for  several  prohibitions  are  set  forth  expressly ;  nor  can  I 
concur  in  holding  that  **  the  provision  above  set  forth*'  must  ap- 
ply, and  be  read  as  if  it  were  '^  the  provision  last  above  ■  set 
forth."  That  would  be  a  very  different  thing.  It  would  not 
be  the  true  reading ;  and  I  cannot  apply  the  irritancy  so  as  to 
include  the  several  prohibitions  contained  in  the  prohibitory 
clauses.  I  cannot  read  it  so  as  to  apply  to  the  finit  of  the  pro- 
hibitions, and  I  cannot  read  it  as  applicable  to  the  last.  1  am 
therefore  left  without  resource.  There  is  a  dear  ambiguity 
aiising  from  the  wording ;  and  all  I  can  say  is,  that  the  inten- 
tion was,  that  the  irritancy  should  apply  to  some  one  or  other 
of  the  prohibitions  above  set  forth,  which  I  cannot  tell ;  but  I 
am  not  prepared  to  say  it  is  applicable  to  any  particular  one. 
Therefore,  I  am  of  opinion  that  the  entail  cannot  stand.  The 
grand  question  is  just  where  Lord  Gillies  has  put  it.  Are  we 
to  give  it  fiur  phiy.  or  to  adopt  a  strict  constriiction  ?  My 
opinion  is,  that  strict  construction  ought  to  be  the  role  in  such 
cases,  and  should  be  adhered  to.  I  cannot  reject  the  rule,  for 
it  has  been  well  laid  down  by  our  predecessors,  and  adopted  in 
various  decisions.  I  therefore  cannot  concur  in  some  of  the 
decisions  of  the  House  of  Lords;  and  I  think  it  would  be 
perilous  to  tlie  law  to  countenance  in  entail  caaes,  or  to  enquire 
into  the  nature  of  the  grounds  which  have  been  sometioies  al- 
lowed to  sway  the  Court  of  last  resort  I  adhere  to  the  doc- 
trine of  our  predecessors  in  this  case,  and  hold  the  entail  in 
question  bad. 

Lord  Corehouse, — There  are  two  modes  for  constnnng  en- 
tails, which  have  been  adopted.  One,  that  entails  are  to  be 
construed  strictissimi  juris ;  and  another,  that  they  are  to  re- 
odve  fair  play :  namely*  that  we  are  to  give  them  fair  play,^ 
a  colloquial,  but  at  the  same  time  a  significant  enough  expres- 
sion, which  has  been  adopted  for  the  greater  part  of  a  century. 
It  was  first  introduced,  I  find,  by  Lord  Monboddo.  Now, 
what  is  the  principle  of  the  first  of  these  modes  ?  It  is  this :  if 
a  term  or  expression  be  used  in  a  deed  of  entail  which  admits 
of  two  separate  meanings  being  put  upon  it,  the  duty  of  the 
Court  is,  to  adopt  the  one  of  the  two  which  is  moat  in  fitvour 
of  liberty,  and  against  the  fetters  of  entaiL  Thia  principle  is 
strikingly  illustrated  in  the  Duntreath  case,  24th  November 
1769;  M.  4409,  H.  of  L.  1771.  There  the  gnrty  entitled  to 
take  up  the  estate  possessed  two  characters :  namely,  in  com- 
mon parlance,  he  was  the  heir ;  and,  beeides,  in  technical  legal 
meamng,  he  was  the  institute  in  terms  of  the  entail.  There 
are  various  authorities  for  this.  Balfour  states,  p.  174,  that 
"  ane  chartour  of  tailzie  made  to  ony  person,  and  to  hia  airs  of 
tailzie  in  generall,  and  not  spedfyand  the  airs  of  tailzie  parti- 
cularlie,  is  extendit  to  all  airs  of  tailzie,  als  weill  in  the  right 
line  descendand,  as  in  the  side  line  or  collateraU."  These  are 
the  species  facti  of  the  present  case,  and  the  case  of  Duntreath. 
See  also  the  authority  laid  down  in  the  case  of  Gordon  of 
Carletou,  where  the  Court  found  that  a  son  must  complete  his 
titles  by  service,  and  was  to  be  held  as  an  heir  of  entail,  where 
the  entailer  disponed  the  lands  first  to  himself,  and  then  to  the 
son  nominatim,  and  to  the  heirs-male  of  his  body,  whom  failing, 
&c. ;  and  the  prohibitions  were  directed  against  the  son  by  name. 
There  the  son  may  be  said  to  unite  the  characters  of  heir  and 
member  of  tailzie.  In  the  Duntreath  case,  the  fetters  were 
held  not  to  be  applicable  to  the  institute.  The  word  used  had 
two  meanings ;  for  it  seemed  to  class  the  first  heir,  to  whom 
the  entail  was  taken,  among  the  other  heirs  of  entsil,  but  it 
was  found  that  he  was  institute  fiar  or  disponee ;  and  the  prohi- 
bitory and  other  clauses  not  being  directed  against  the  inatitutCi 
but  the  hdrs  of  entail,  then  the  fetters  could  not  by  implication 
be  held  to  apply  to  him  ^Edmonstone,  28th  June  1769 ;  H.  of 
L.  1771), — the  maxim  ot  strict  interpretation  against  fetters  and 
for  liberty  beiug  held  to  rule  the  question.  The  like  principle 
was  sustained  in  the  case  of  Asco^.  If  the  same  principle  be 
applicable  to  this  case,  *'  the  provision  above  set  forUi**  can  only 
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be  applied  to  the  kwt  prohibition  set  forth  in  the  taiUie.  A 
4i^erent  mode  of  construction  has  however  been  adopted,  as  in 
the  case  of  Scott  r.  EUott,  where  a  relaxed  interpretation  was 
fdlowed  to  have  effect.  The  term  "  dispone*'  is,  in  strict  inter- 
pretation, the  phraseology  of  unilateral  deeds,  in  conveying  a 
subject ;  hut  it  has  been  held  by  another  and  more  relaxed 
mode  of  interpretation,  as  in  the  above  case,  that  where  the  ir- 
ritant and  resolutive  dauses  were  directed  against  disponing, 
that  the  term  "  dispone"  was  sufficient  to  strike  against  a  long 
lease.  I  doubt  if  the  law,  as  laid  down  in  reference  to  these 
modes  of  interpretation,  is  at  all  consistent  with  previous  prac- 
tice ;  and  I  am  glad  to  think  that  the  more  ancient  interpreta- 
tion is  still  to  be  the  rule,  as  I  see  from  the  decision  in  the 
Iloddam  case.  In  the  present  question,  I  agree  with  what  has 
been  said,  that  the  entail  in  question  is  defective.  No  doubt, 
had  the  irritant  clause  been  so  expressed,  that  the  doing  in  the 
contrary  of  "  the  provision  above  set  forth"  was  applicable  to 
the  provision  last  above  set  forth,  it  might  have  been  different, 
but  that  is  not  the  expression.  It  is  the  provision  above  set 
forth,  and  applicable,  by  the  mode  of  expression,  I  conceive, 
to  any  of  the  provisions.  Now,  the  irritant  clause  ought  to 
apply  to  aU  of  the  provisions  or  prohibitions,  to  create  proper 
fetters ;  and  as  it  has  not  been  so  applied  in  the  present  in- 
stance, but  has  created  ambiguity,  on  the  principle  of  strict  in- 
terpretation, I  am  for  adopting  the  construction  which  is  most 
in  favour  of  liberty. 

Ijord  PresidaU  concurred. 

The  Court  accordingly 

**  Find,  that  the  words  of  the  irritant  clause  of  the  deed  of  en- 
tail, executed  by  Robert  Speid,  Esq.,  on  10th  October  1791, 
can  neither  be  extended  to  comprehend  both  the  provisions  and 
prohibitions  against  sale  and  the  contraction  of  debt,  nor  ap- 
plied to  either  of  them  in  particular :  Find  that  the  prohibitions 
are  not  therefore  guarded,  in  terms  of  the  Statute  1685,  so  as 
to  constitute  a  valid  and  effectual  entail :  Therefore,  repel  the 
defences,  and  find,  and  decern,  and  declare,  in  terms  of  the  li- 
bel, but  find  no  expenses  due  to  the  pursuer." 

Lord  Ordinary,  Corehouse. — Act.  Solicitor- General  (Ru- 
therfurd),  A.  Anderson;  William  Grierson,  W.S.,  Agent, — 
AU.  Dean  of  Faculty  (Hope),  A.  Wood ;  Fotheringham  and 
Lindsay,  W.S.,  Agents B.,  Clerk fG.D.F.] 

25th  February  1837. 
FiasT  DivisioK (G.D.F.) 

No.  181.^ — The  Tkcstees  of  the  late  Earl  q/*  Gal- 
loway and  Mandatory,  Pursuers,  v.  The  Right 
Hon.  Ranoolfh  Earl  o/f  Galloway,  Defender, 

Entail — Registration — Improvements— Act,  10  Greo.  III.  c.  51 
— Compensation — Where  an  heir  of  email,  proceeding  on  the 
\Oih  Oeo.  III.  c.  51,  expended  momey  on  improvements  while 
the  deed  of  entail  was  unrecorded — Held  that  he  was  not  en~ 
titled  to  avail  himseffofthe  statutory  provisions  to  recover  the 
legal  amount  of  the  money  so  expended  from  the  substitute  heirs 
of  tailzie.  (2.)  Held  that  an  heir  of  entail,  empowered  by  a 
private  Act  of  Parliament  to  burden  the  entailed  estates  with 
large  debts,  including  swns  expended  in  improvements,  was  not 
entitled  also  to  avaU  himself  of  the  provisions  of  the  Statute 
10  Oeo.  Ill,  c,5\,to  constitute  that  expenditure  a  claim  upon 
the  substitute  heirs,  or  the  entailed  estate  twice  over. 

The  deceased  Greorge  Earl  of  Galloway  succeeded, 
in  1806,  on  the  death  of  his  father,  Earl  John,  to  cer- 
tain estates  situated  in  the  county  of  Wigton  and 
fltewartry.  of  Kirkcudbright*  These  estates  were  settled 
on  a  series  of  heirs  therein  mentioned  by  deed  of  en- 
tail, executed  by  Earl  John  in  1 804,  and  Earl  George 
completed  his  titles,  and  passed  infef^ment  thereon  in 
1807,  but  the  deed  of  tailzie  itself  was  not  recorded 
till  llth  July  1823.  Soon  after  his  succession,  but 
before  the  tailzie  was  put  on  record,  Earl  George  ex- 
pended large  sums  of  money,  amounting  to  upwards 


of  £32,000,  in  improving  the  mansion-house  and  estate 
of  Galloway,  and  he  adopted  the  steps  pointed  out  by 
the  Statute,  10  Geo.  III.  c.  51,  for  the  purpose  of  con- 
stituting himself  a  creditor,  for  three-fourths  of  that 
sum,  of  the  substitute  heirs  of  tailzie  succeeding  to  the 
entailed  estate  of  Galloway ;  the  free  revenue  of  which 
amounted,  in  1834,  to  £2024.  6.  7. 

Earl  (ieorge,  in  1824,  obtained  an  Act  of  Parlia- 
ment, declaring  his  debts,  amounting  to  £293,093. 1 6s. 
lid.,  besides  a  bond  of  £10,000,  and  annuities  to  the 
extent  of  £4100,  to  be  a  burden  upon  the  estate.  The 
Act  proceeded  on  the  preamble,  that  these  debts 

"  affect,  or  can  be  made  to  affect,  the  said  entailed  estates,  in 
respect  the  said  deed  of  entail  was  not,  until  the  said  llth  day 
of  July  1823,  recorded  in  the  said  Register  of  Tailzies,  in  terms 
of  the  said  Act  of  Parliament  of  Scotland,  passed  in  the  year 
1685,  entitled  *  Act  concerning  tailzies.'  " 

In  1827,  bis  Lordship  executed  a  trust-deed,  where- 
by he  conveyed,  inter  alia^  to  the  pursuers,  as  trustees, 
the  claims  competent  to  him  in  virtue  of  tlie  10th  Geo. 
IIL  c.  51,  against  the  substitute  heirs  for  the  sums  ex- 
pended on  improvements.  The  pursuers,  on  the  death 
of  their  constituent,  accordingly  brought  this  action 
against  the  present  Earl,  who  succeeded,  on  the  death 
of  Earl  George,  to  the  entailed  estates,  concluding 
against  him  for  payment  of  three-fourths  of  the  money 
so  expended,  restricting  the  same  to  four  years'  free 
rent  of  the  lands,  and  two  years'  rents  for  improvements 
on  the  mansion-house,  in  terms  of  the  Statute. 

Besides  stating  the  pleas  immediately  to  be  men- 
tioned, the  defender  pleaded  on  certain  irregularities 
which  were  alleged  to  have  been  committed,  in  attempt- 
ing to  carry  into  effect  the  provisions  of  the  10th  Greo. 
IIL,  arguing,  that  the  irregularities  of  themselves  were 
such  as  to  void  the  claim,  supposing  the  question  raised 
below  were  disposed  of  in  favour  of  the  pursuers. 

He pleadedr-^\,)  The  late  Earl  of  Galloway,  prior 
to  the  llth  of  July  1823,  when  the  entail  was  record- 
ed, was  not  entitled  to  avail  himself  of  the  provisions 
of  the  Act  10  Geo.  III.  c.  51,  which  Statute  is  inap- 
plicable to  any  estates  excepting  to  those  held  under 
strict  entail,  duly  executed  and  recorded  in  terms  of 
the  Act  1685  concerning  tailzies.  Fletcher  v,  Fletcher's 
Trustees,  4th  July  1826;  Shaw,  4,  788.  (2.)  The 
claims  of  debt  for  money  expended  in  improving  the 
estate  and  mansion-house,  having  in  the  present  case 
formed  debts  against  the  late  Earl,  and  the  estate 
being  liable  therefor,  and  provision  having  been  made 
by  the  Act  of  Parliament,  5  Geo.  IV.  c.  17,  for  de- 
claring these  claims  effectual  against  the  estate  after 
the  recording  of  the  entail  in  July  1823,  it  is  im- 
possible that  the  same  expenditure  could  in  any  view 
be  also  declared  a  burden  upon  the  entailed  estate 
under  the  Act  10  Greo.  IIL  c.  51,  or  the  estate  and 
heirs  of  entail  be  substantially  found  liable  for  the  same 
claims  twice  over. 

The  pursuers  pleaded — An  heir  of  entail  acquir- 
ing right  to»  and  possessing  an  estate  in  virtue  of  a 
strict  deed  of  entail,  is  entitled  to  burden  it  for  im- 
provements, in  terms  of  the  Statute  10  Geo.  IIL  c. 
51,  even  although  the  entail  be  not  recorded. 

The  Lord  Ordinary  ordered  cases  on  the  first  plea  in 
law  of  the  pursuers,  and  thereafter,  on  1 1th  June  1836, 

"  Having  considered  the  revised  cases  for  the  parties,  and  called 
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the  cause,  sustains  tfa^  first  plea  in  law  upon  the  part  of  the 
|>ursuer8,  and  repels  the  first  and  second  pleas  in  law  for  the  defen- 
der, ^nd  appoints  the  parties  to  be  farther  heard  on  the  remain- 
iiig  points  of  the  case,  and  that  at  next  calling. 

"  Note. — Though  the  interlocutor  ordering  cases  mentions 
only  the  first  plea  m  law  for  the  pursuers,  the  parties  hare  con- 
curred in  holding  it  to  embrace  the  ground  of  defence  contained 
in  the  defender's  second  plea  in  law,  and  have  argued  both  points 
in  the  cases.  Accordingly,  on  the  cause  being  called  for  ex- 
planation in  this  matter,  the  Lord  Ordinary  was  expressly  inr 
formed  that  such  was  their  view,  and  that,  agreeably  to  it, 
both  points  were  to  be  disposed  of  by  the  interlocutor  on  the 
cases. 

"  The  first  plea  upon  both  sides  raises  the  question,  whether 
an  heir  holding  under  a  strict  entail,  but  unrecorded,  is  entitled 
to  avail  himself  of  the  provisions  of  the  10th  George  III.  cap. 
51,  in  regard  to  money  expended  upon  improvements  ?    The 
Lord  Ordinary  thinks  no  sufficient  grounds  are  assigned  on  the 
part  of  the  defender  for  refusing  that  benefit  to  an  heir  so 
circumstanced.      The  provisions  of  the    Statute  in  question 
confer  certain  privileges  on  *  the  proprietors  of  entailed  estates,' 
who  lay  out  money  on  improvements  according  to  the  re- 
gulations there  specified.      Even  in  the  strictest  and   most 
recfanical  language,  an  estate  is  justly  said  to  be  entailed, 
although   the  entail  is  Tiot  recorded,   so  that  the    letter  of 
the  Statute  is  against  the  plea  maintained  by  the  defender. 
Looking  at  its  object   and  spirit,    the   case  appears  to  be 
equally  clear^     Its  object  was  to  enable  entailed  proprietors 
who  laid  out  money  in  improvements,  to  raise  a  right  of  credit 
to  a  certain  amount  of  these  improvements  in  their  own  per- 
sons, against  the  succeeding  heirs  of  entail.     According  to  the 
expression  of  the  Statute,  it  enables  such  proprietors  to  become 
*  creditors  to  the  succeeding  heirs  of  entail,' — an  object  whicli 
could  not  be  effected  at  common  law,  whether  the  entail  was 
recorded  or  not.     It  is  true  that,  in  this  latter  case,  debts  coui 
tracted  by  the  heir  in  possession  might  be  made  good  against  his 
successors ;  but  that  drcurostance,  which  is  the  main  foundatioi) 
of  the  defender's  argument,  affords  no  well-grounded  inference 
in  favour  of  his  attempted  limitation  of  the  effect  of  the  Sta- 
tute.    For,  in  the  first  place,  the  Statute  was  intended,  not  for 
the  benefit  of  creditors  advancing  the  money  laid  out  in  im- 
provements, but  for  the  benefit  of  the  heir  in  possession,  who 
might  lay  out  his  o%vn  money  for  that  purpose  ;  which  money, 
in  the  case  even  of  an  unrecorded  entail,  he  never  could  make 
good  against  a  succeeding  heir,  but  through  the  intervention  of 
the  Statute.    2dly,  If  the  improvements  were  defrayed  by  bor- 
rowed money,  the  benefit  of  the  Statute,  even  in  the  case  of  an 
unrecorded  entail,  is  equally  apparent.     For  if  the  entailed  pro- 
prietor expressly  burdened  the  estate  with  the  debts  so  con- 
tracted, he  must  have  exposed  himself  to  a  declarator  of  irri- 
tancy, and  if  he  did  not  expressly  burden  the  estate,  then  his 
separate  or  personal  estate  must  have  been  made  available  for 
them,  either  directly,  or  at  the  instance  of  the  creditors,  or  in 
the  form  of  relief  at  the  instance  of  the  succeeding  heirs,  so  that, 
even  in  the  case  of  an  unrecorded  entail,  there  is  no  ground  for 
stating  that  the  provisions  of  the  Statute  were  superfluous  or 
unavailing,  r  On  the  contrary,  they  evidently  confer  on  an  en- 
tailed proprietor,  whether  the  entail  be  recorded  or  not,  an  im- 
portant benefit,  viz.,  that  of  securing  a  right  of  credit  in  his 
own  person  against  his  successors,  for  a  certain  amount  of  the 
improvements  made  on  an  estate  understood  in  law  to  be  his 
own, — an  object  which  clearly  could  not  be  attained  at  common 
law. 

"  The  second  plea  of  the  defender  is  founded  on  the  sale  of 
part  of  the  entailed  estate,  and  the  payment  of  large  debts  con- 
tracted by  the  late  £^1  of  GaUoway,  out  of  the  proceeds  of 
that  sale,  in  virtue  of  a  private  Act  of  Parliament,  5th  George 
IV.  cap.  17.  There  might  be  some  foundation  for  the  plea,  as 
stated  by  the  defender,  if  it  could  be  shown  that  the  sums  now 
claimed  were  identified  with  the  debts  contained  in  the  sched«ile 
imnexed  to  the  Act  of  Parliament.  But  this  is  not  done.  It 
does  not  appear  that  the  present  claims  were  ever  assigned  to 
creditors  at  all.  Certainly  no  reference  to  such  claims  appears 
in  the  schedule,  and  the  Loid  Ordinary  does  not  understand 


that  an  attempt  is  made,  to  eonneet  in  any  way  the  sums  ob- 
tained from  the  creditors  whose  names  do  appear  in  the  sche- 
dule, with  the  money  expended  on  improvements.  Accords 
ingly,  the  plea  of  the  defender  on  this  head  seems,  from  his  ar- 
gument, truly  to  resolve  into  the  proposition,  that,  as  the  late 
Earl  of  Galloway  has  been  enabled,  in  consequence  of  the  non- 
registration of  the  entail,  to  sell,  and  pay  debts  to  the  amount 
of  more  than  £300,000,  the  defender  and  the  succeeding  heirs 
are  entitled  to  plead  this  in  bar  of,  or  as  a  set  off  against,  the 
claim  of  his  representatives  for  improvements,  in  terms  of  the 
Act,  10th  George  III.  cap.  51 :  and  in  support  of  this  argu. 
ment,  reference  is  made  to  the  case  of  Stirling  o-.  Dalryoftple, 
14th  December  1814.  However  plausible  this  proposition  may 
seem  iihen  loosely  considered,  tlie  Lord  Ordinary  does  not 
think  there  are  legal  grounds  for  giving  it  effect.  Injtbe  case 
alluded  to  of  Stirling  v.  Dalrymple,  the  Court  ultimately  held 
that  the  defender,  an  heir  of  entail,  could  plead  *  compensation 
or  retention'  against  a  claim  for  improvements  under  the  Sta- 
tute, *  upon  and  to  the  extent  of  the  arrears  .of  Lady  Helen 
Dalrymple's  jointure,  which  were  allowed  to  accumulate  by  the 
said  Morton  Dalrymple.'  But  in  that  case,  it  will  be  observed, 
the  arrears  of  jointure  remained  outstan^ng,  and  the  plea  of 
compensation  or  retention,  of  course,  rested  on  the  defender's 
right  to  claim  relief  for  those  arrears  against  his  predeeessor, 
Morton  Dalrymple,  and  his  executor-creditor ;  and  had  the 
large  debts  of  the  late  Earl  of  Galloway  remained  outstanding 
and  exigible,  the  same  principle  might  have  applied  in  the  pre- 
sent case.  But  here  the  debts  of  the  late  Etal  of  GaUoway, 
referred  to  in  the  Statute,  are  not  outstanding.  They  were 
paid  by  sales  taking  place  under  that  Statute,  passed  with  the 
consent  of  the  heirs  of  entail ;  so  that  at  this  moment  there  is 
no  room  for  an  alleged  concitrsus  debiti  et  crediti  between  the 
defender  and  the  pursuers,  the  representatives  of  the  late  Earl 
of  Galloway :  Unless  they  could  make  out,  which  the  Lord 
Ordinary  does  not  understand  they  attempt,  that  even  after  the 
Statute  was  carried  into  effect,  the  defender,  and  the  other 
heirs  of  entail,  held  a  claim  of  relief  against  the  late  Earl's  pri- 
vate and  separate  estate  to  the  extent  of  the  debts  which  the 
Statute  had  enabled  him  to  dear  off. 

"  It  rather  appears  to  the  Lord  Ordinary  that  the  only  proper 
opportunity  for  guarding  against  the  present  claim,  was  that 
afforded  to  the  heirs  of  entail  at  the  passing  of  the  private  Act. 
He  observes  that  the  Statute  provides  for  the  application  of 
the  late  Earl  of  Galloway's  separate  real  and  perM>nal  estate,  as 
contained  in  the  schedule,  pro  tanto  to  the  payment  of  the 
debts,  before  ascertaining  the  amount  of  debt  for  which  the 
estate  should  be  sold.  And  it  is  possible,  that,  if  the  heirs  of 
entail  had  chosen  to  insist  for  the  abandonment  of  the  present 
claim,  which  had  by  that  time  emerged,  they  might  have  been 
successful.  But,  as  the  Statute  is  perfectly  alent  on  that  head, 
the  question  remains  to  be  decided  upon  its  legal  merits,  and 
for  the  reasons  above  assigned,  the  Lord  Ordinary  thinks  the 
pleas  of  the  defender  must  be  repelled." 

The  defender  reclaimed.     At  advising, 

Lord  GUlies. — I  don't  desire  to  hear  counsel  for  the  re- 
claimer :  the  case  appears  clear.  But  the  pursuers  nony  have 
more  to  say. 

A.  Anderson^  fitr  pursuers,  stated,  that  the  question  was  fully 
argued  in  the  papers. 

Lord  President, — It  is  plain  the  trustees  would  be  Tery  wil- 
ling to  get  paid  twice  over. 

Lord  Gillies, — The  10th  Geo.  III.  only  applies  to  heirs  of 
entail  who  are  fettered  by  the  eAtail.  Here  the  late  Earl  George 
was  not  so  fettered.  He  was  not  bound  under  the  entail ;  and  I 
think  the  Montgomery  Act  can  only  be  held  to  apply  to  entails 
which  are  recorded. 

Lord  Mackenzie, — I  am  of  the  same  opinipn  i  for  the  Act  10 
Geo.  III.  shows  plainly  that  such  was  the  intention.  It  refers 
to  the  provisions  of  the  Statute  1685,  c.  22,  which  provide  for 
the  recording  of  entails.  How  then  can  it  be  said  that  regis- 
tration is  not  requisite  ?  Without  registration,  the  subsequent 
heirs  of  tailzie  have  no  guarantee ;  but  indeed  the  ratio  of  the 
Act,  so  far  OS  I  am  enabled  to  understand  it,  does  not  apply  to 


1837.] 


IN  THE  COURT  OF  SESSION,  &<% 


329 


a  case  where  the  deed  is  not  on  reeord.  The  Statute  proTides, 
that  improvement  monies  shall  be  effectual  and  preferable  to 
creditors.  Now,  how  can  that  be  effected,  where  the  entail  is 
not  recorded?  I  am,  however,  quite  dear  that  the  ratio  of 
the  Act  proceeds  on  the  idea  that  the  entail  shall  be  perfected. 
Lard  Corehouse, — I  am  of  the  same  opinion.  It  was  once 
held  by  Lord  Cowper,  though  departed  from  by  Lord  Hard- 
wicke  afterwards,  that  an  argument  lay  from  the  preamble  of  a 
Statute  to  the  enacting  clauses.  The  preamble  here  would, 
however,  be  against  the  pursuer ;  but  the  argument  on  other 
grounds  is  without  foundation,  in  terms  of  the  Statute.  The 
object  of  the  Act  is  to  encourage  improvements,  both  on  land 
and  mansion-houses,  in  such  a  way  that  the  improver,  who  had 
the  present  enjoyment  merely  of  large  sums  so  expended,  should 
have  relief  against  the  substitute  heirs,  through  a  long  series, 
who  were  to  benefit  by  the  improvements.  They  would  benefit 
more  than-the  improver ;  and  under  a  perfect  entail,  they  have 
a  guarantee  for  that  benefit.  The  heirs  under  an  unrecorded 
tailzie  have  no  such  security ;  for  quomodo  constat  that  a  special 
adjudication  shall  not  carry  off  the  sums  so  exipended.  The 
Statute  would  have  been  most  irregular  if  it  had  proceeded  on 
a  difiRsrent  ratio,  and  it  cannot  be  said  to  be  a  hardship,  since 
the  improver  should  have  recorded  the  entaiL  He  would 
thereby  have  had  relief,  and  also  afforded  a  guarantee  to  the 
substitutes.     I  cannot  therefore  agree  with  the  interlocutor. 

The  Court 

*'  Alter  the  interlocutor  reclaimed  against,  repel  the  first  plea  in 
law  stated  for  the  pursuers,  and  sustain  the  first  and  second 
pleas  in  law  of  the  defender ;  assoilzie  him  from  the  conclusions 
of  the  action,  and  decern :  Find  the  reclaimer  entitled  to  ex- 
penses ;  appoint  an  account,'*  &c. 

Pursuers*  Authorities Willison  v.   Creditors  of  Dorator, 

8th  December  1724;  Morr.  15,371.  Willison  v,  Callender  of 
Dorator,  26rh  February  1724;  Morr.  15,369.  Hall  r.  Gassy, 
7th  February  1726;  Morr.  15,873. 

Defender's  Authorities Stair,  B.  II.  t.  3,  §  58.     Ersk.  B. 

ill.  t.  8,  §  22,  25,  26.  Fac  Coll.  II.  24.  Naime,  10th 
March  1/57  ;  Diet.  p.  15,605.  Smollet's  Creditors  v.  SmoUet, 
Hay  14,  1807;  Morr.  App.  voce  Tailzie,  No.  12.  Philp  v. 
The  Earl  of  Rothes,  14th  December  1758;  Morr.  15,609, 
15,619.  Earl  of  Rosebery  v.  Baird,  22d  June  1765.  Dillon 
V.  Campbell  of  Blythswood,  14th  January  1780 ;  Morr. 
15,4d2.  Webster  v.  Farquhar,  December  1791 ;  Morr.  15,439 ; 
Bell,  214.  Taylor  v.  Bethune,  1791.  Fraser  t7.  Fraser,  7th 
June  1825;  Shaw,  Vol.  IV.  73.  Sir  F.  EUiot  v.  Sir  W. 
ElUoC,  22d  January  1793;  Morr.  15,622.  Muir  v.  Muir,  22d 
December  1808 ;  Fac  Coll.  Stirling  v.  Molyneaux  Dalrymple. 
Finlayson  v.  Munro,  12th  December  1821 ;  1  Shaw,  208, 
and  H.  of  L.  Crawford  v.  Torrence,  26th  May  1826 ;  W.  and 
S.  App.  Cases,  Vol.  IlL  No.  32.  Brown's  Synopsis.  Sandford 
on  Eataib,  p.  284. 

Lord  Ordinary,  Fullerton. — Act.  A.  Anderson;  William 
Inglis,  S.S.C,  Agent. — Alt.  Solicitor- General  (Rutherfurd), 
P.  Robertson;  Cunningham  and  Walker,  W.S.,  Agenta.^.-J)., 
Clerk — rGD.F.l 


25th  February  1837. 
First  Division (G.D.F.) 

No.  182.^ — Mrs  Susannah  Ca.mpb£Ll  ami  Husband 
for  his  interest^  and  as  Adnumstrator-in-law  for 
their  Children,  Pursuers,  v.  Charles  Camfbeix, 
Defonder, 

Process— Record — Revisal  of  Condescendence  and  An&wers — 
Diligence — Agent  and  Client — In  a  declarator  of  irritaney 
at  the  instance  of  a  substitute  heir  of  entail,  for  setting  aside 
the  right  of  this  heir  in  possession,  on  certain  alleged  acts 
of  contravention,  the  parties,  in  the  preparation  of  the  re- 
cord,  had  revised  their  condescendence  and  answers :  and  the 
Lord  Ordinary  refused  the  defender  a  diligence  against  havers 
hoc  statu,  and  made  avizandum  preparatory  to  closing  the  re- 


cord ;  and  on  the  sudden  death  of  his  agent,  the  defender  re- 
claimed— Circumstances  in  which  the  Court  recalled  the  Lord 
Ordinary's  interlocutor,  and  remitted  to  him  to  hear  parties 
as  to  the  granting  of  the  diligence,  with  a  view  to  a  revisal^ 
rendered  necessary  by  the  change  of  agency.  Observed  on 
the  bench,  that  a  rule  has  obtained,  that  where  the  Lord  Ordi^ 
nary  makes  avizandum  with  a  case,  the  record  cannot  afterwards 
be.  touched. 

The  late  David  Campbell  of  Combie  entailed  his 
property  on  his  only  son,  the  defender,  and  his  heirs, 
and  on  their  failure,  on  his  only  daughter,  the  pursuer. 
The  pursuer  brought  this  action  of  irritancy  for  the. 
purpose  of  setting  aside  the  right  of  the  defender,  li- 
belling on  certain  alleged  acts  of  contravention  by  the 
defender,  who  had  completed  his  titles  under  the  en- 
tail, but  afterwards  made  up  a  title  in  fee-simple.  The 
case  was  in  due  course  of  preparation,  and  the  parties 
had  mutually  revised  their  condescendence  and  an- 
swers, when  the  defender  moved  the  Lord  Ordinary 
to  grant  a  diligence  against  havers  for  the  recovery  of 
certain  documents,  of  which  a  specification  was  lodged. 

*'  27M  January  1837 The  Lord  Ordinary  having  heard 

counsel  for  the  parties  upon  a  motion  made  by  the  defender  for 
a  diligence  against  havers:  refuses  the  motion  hoc  statu,  and 
makes  avizandum  with  the  process,  preparatory  to  the  pardet 
closing  the  record. 

"  Note, — It  has  been  determined  in  various  cases,  that  there 
is  no  absolute  incompetency  in  granting,  during  the  preparation 
of  the  record,  a  diligence  for  the  recovery  of  writings,  which 
might  be  recoverable  after  it  was  closed  in  modum  probationis. 
The  ground  upon  which  this  has  been  done  is,  that  the  produc- 
tion of  the  writings  was  necessary  in  the  particular  circum- 
stances of  the  case,  to  enable  the  party  to  make  his  averments. 
Even  as  so  limited,  the  practice  frequently  leads  to  great  delay, 
and  to  great  unnecessary  prolixity  of  statement.  But  the  pre- 
sent case  is  very  different.  Every  party  is  bound  to  know  at 
least  whether  he  is  enabled  to  nuike  his  averments  or  not. 
Now,  here  the  defender  answered  the  condescendence  and  re- 
vised his  answers  without  any  call  for  writings,  and  it  was  not 
till  the  record  was  completed  by  the  giving  in  of  his  revised 
answers,  that  he  met  the  motion  of  the  pursuer  for  avizandum 
with  a  motion  for  a  diligence,  without  alleging  any  circumstance 
newly  emerging  or  coming  to  his  knowledge  as  the  ground  for 
such  an  application.  The  abuse  of  the  power  of  revisal  is  al- 
ready become  an  intolerable  grievance.  It  too  often  happens 
that  the  parties  take  no  very  serious  consideration  of  the  state- 
ments on  which  they  ultimately  mean  to  rest,  until  they  have 
exhausted  all  the  epithets,  simple  and  compound,  by  which 
their  multiplied  pleadings  can  be  designed.  But  the  abuse 
would  be  increased  tenfold  if  the  present  application  were 
sanctioned,  and  if  a  party,  after  admitting,  by  the  clearest  im- 
plication, that  the  production  of  writings  was  not  necessary  to 
enable  Urn  to  prepare  the  record,  were  to  be  held  entitled  to 
demand  a  diligence,  on  the  simple  statement  that  it  might  pos- 
sibly enable  him  to  amend  or  alter  those  averments  on  which 
he  had  already  put  the  case.  The  defender  may  ultimately  get 
the  production  now  sought  in  modum  probationis,  but  the  Lord 
Ordinary  is  clearly  of  opinion  that  his  demand  must  in  hoe 
statu  be  reftised." 

The  defender  reclaimed.  At  advising, 
D.  McNeill  for  reclaimer.  The  present  case  is  in  a 
peculiar  situation,  and  rather  different  from  the  shape  in 
which  it  was  in  before  the  Lord  Ordinary.  The  agent 
who  managed  the  case  for  the  defender  up  to  the  present 
stage,  had  died  suddenly  in  a  very  melancholy  manner, 
leaving  his  affairs  in  confusion,  in  consequence  of  which 
the  defender  had  to  transfer  the  agency  to  another  gen- 
tleman. Since  the  death  of  the  previous  agent,  the  defen- 
der's present  agent  had  not  had  an  opportunity  either  of 
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consideriog  the  bearing  of  the  case,  or  of  inspecting 
the  numerous  boxes  of  pikers  which  had  been  trans- 
ferred to  him.  Besides,  the  late  agent  had  correspond- 
ed with  the  pursuers,  and  other  heirs  of  entail,  in  re- 
lation to  the  procuring  of  an  Act  of  Parliament,  to 
enable  them  to  sell  a  part  of  the  estate  to  pay  the  en- 
tailer's debts.  Many  of  the  documents  belonging  to 
the  defender  were  in  the  possession  of  the  pursuers 
themselves,  which  the  defender  was  entitled  to  recover. 
It  was  not  a  fishing  diligence. 

Hie  Dean  of  Faculty  opposed  the  reclaiming  note, 
on  the  ground  that  it  was  a  fishing  diligence. 

Lord  MaekauU, — I  entirely  agree  in  the  general  remarks 
made  by  the  Lord  Ordinary  in  his  note ;  but  here  I  think  there 
is  a  peculiarity  arising  from  tbe  change  of  agency,  in  conse- 
quence of  which  I  am  of  opinion  that  the  interlocutor  should 
be  recalled,  and  this  the  more,  that  the  action  is  a  very  serious 
one.  I  think,  too,  since  he  is  a  new  agent,  that  the  defender 
ought  to  have  opportunity  for  another  revisal,  and  get  his  dili- 
gence, subject,  probably,  to  the  discretion  of  the  Lord  Ordinary, 
as  to  tbe  particular  papers  which  the  defender  may  be  entitled 
to  recover. 

Lord  Cortkouao, — ^I  agree  generally  with  the  Lord  Ordinary 
in  his  views ;  for  die  irregularity  he  complains  of  has  gone  a 
great  length  in  the  Outer-House.  I  have  repeatedly  seen  re- 
viMls  completely  abated,  and  it  is  highly  necessary  a  check 
should  be  put  to  the  practice ;  but  there  are  peculiarities  here, 
and  the  question  n  nok,  whether  the  reclaimer  shall  be  entitled 
to  a  diligence  in  modam  probationU,  but  to  a  diligence  to  enable 
him  to  make  a  revisal,  rendered  necessary  by  tbe  change  of 
agency  ?  I  mean  that,  on  a  revisal,  the  defender  may  by  the 
diligence  be  enabled  to  make  his  averments  more  specific. 
Now,  such  I  have  seen  frequently  allowed,  and  tbe  cases  are 
always  circumstantial  I  consider  the  tpeciet  /acii  here  quite 
sufficient  to  warrant  a  diligence  for  such  a  revisal,  and  I  beUeve 
it  has  never  been  disputed  that  a  diligence  may  be  granted  Mdth 
a  view  to  a  revisal,  and  that  particularly  where  it  became  ne- 
cessary by  a  change  of  agency.  In  the  circumstances  here,  I 
would  therefore  recal  the  interlocutor ;  for  I  see  the  Lord  Or- 
dinary has,  besides  refusing  the  motion,  made  avisandum.  A 
role  has  obtained,  which,  I  think,  ought  to  be  adhered  to;  vis., 
that  where  the  Lord  Ordinary  makes  avisandum  with  a  ease, 
the  record  cannot  thereafter  be  touched.  On  that  account, 
therefore,  and  in  the  drcumstanoes  here,  I  would  recal  the  in- 
terlocutor, and  remit  to  the  Lord  Ordinary  to  hear  parties  as 
to  the  granting  of  a  diligence  necessary  for  a  revisal. 

Lord  Cfiihes  concurred :  observing,  that  it  would  be  of  great 
importance  to  print  the  dates  of  all  papers  boxed  to  the  Court, 
as  well  as  all  interlocutors  referred  to. 

Lord  Prendent I  concur  in  tbe  opinions  of  the  Court 

The  suggestions  of  Lord  Gillies  are  of  great  moment ;  and  I 
think  the  Court  ought  to  pass  an  Act  of  Sederunt  for  the  pur* 
pose  of  enforcing  an  observance. 

The  Court 

**  Recal  the  interlocutor  reclaimed  against,  and  remit  to  the 
Lord  Ordinary  to  allow  the  parties  to  revise  their  condescen- 
dence and  answers,  and  also  to  hear  parties  as  to  the  granting 
of  any  diligence  that  may  be  necessary  to  enable  the  defender 
to  revise  his  statement,  and  to  do  therein  as  shall  be  just.'* 

Lord  Ordinafy,  Fullerton. — Act,  Dean  of  Faculty  (Hope), 
Thomson;  J.  W.  Mackenzie,  W.S.,  AgmU^^Ali,  D.  M*Neill, 
Paton;  Humphrey  Graham,  W.S.,  Agent. — S.,  Clerk.-^ 
fG.D.F.] 


25M  February  1837. 
FiEST  Division (Q.D.F.) 

No.  1 83. — John  Joseph  Chables  Sheridan  (and 
Mandatory),  Charger  and  Pursuer^  v.  John 
Young,  Defender  and  Suspender. 

Bill  of  Exchange — Value — Proof— Evidence — Oath  of  Refer- 
ence— Extrinsic  and  Intrinsic —  The  drawee  of  a  biU  of  ex- 
change having  received  a  charge  ofpagment,  which  he  suspended, 
pleading  that  the  charger  was  not  an  onerous  indorsee,  and  re- 
ferred the  question  of  value  to  the  oath  of  the  indorsee,  who  de- 
poned, "  that  he  gave  value  partly  in  money,  partly  in  profession- 
al services,  in  aiding"  the  party,  from  whom  he  acquired  the  bill 
by  indorsation,  **  to  complete  a  patent  taken  out  by'*  him,  "  and 
partly  in  a  license,  agreed  to  be  granted  to  him  for  an  inven- 
tion of  the  deponent*s,  for  an  improvement  in  the  manufacture 
of  malt ;  for  which  invention  the  deponent  holds  a  patent** — 
held  (\,)  That  value  was  instructed  by  the  terms  of  the  de- 
position :  and,  (2.)  TTiat  the  statement  in  the  oath,  with  re- 
gard to  services  and  use  of  the  patent,  were  not  extrinsic 
qualities,  wJiich  the  deponent  was  not  entitled  to  adject  to  his 
deposition. 

The  suspender  had  accepted  two  bills,  one  for  £50, 
and  another  for  £25,  drawn  by  Peter  Young  of  Lon- 
don, who  had  taken  out  a  patent  for  manufacturing 
certain  articles  from  mangel  wurzel  there,  and  payable 
three  months  after  date,  to  order  of  the  drawer.  She- 
ridan acquired  the  bills  from  the  drawer,  and  when 
due,  charged  the  drawee  for  payment,  who  suspended, 
on  the  ground  that  the  charger  was  not  an  onerous 
holder :  at  the  same  time,  he  referred  the  matter  to  the 
oath  of  the  holder.  The  Lord  Ordinary^  on  advising 
the  bill  and  answers,  sustained  the  reference,  and  grant- 
ed commission  to  a  party  in  London  to  take  tlie  oath 
of  the  charger,  who  resided  there.     He  deponed, 

"  That  the  deponent  gave  value,  partly  in  money,  partly  in 
professional  services"  to  Peter  Young,  "  in  aiding  him  to  com- 
plete the  patent  taken  out  by  the  said  Peter  Young,  and  partly 
in  a  license  agreed  to  be  granted  to  the  said  Peter  Young,  for 
an  invention  of  the  deponent's,  for  an  improvement  in  the  manu- 
iacture  of  malt,  for  which  invention  the  deponent  holds  a 
patent.  Depones,  That  the  deponent  has  not  received  any 
security  from  the  said  Peter  Young,  in  relation  to  the  said  bills. 
Depones,  That  the  deponent  has  no  connection  with  the  said 
Peter  Young,  direcdy  or  indirectly,  in  any  of  his  concerns  or 
business :  and  in  particular,  he  has  no  interest  in  the  patent  ob- 
tained by  the  said  Peter  Young,  for  the  manufiusture  of  spirits 
or  other  article  from  the  root  adled  mangel  wurzel.  Depones, 
That  the  deponent  believes  that  the  said  Peter  Young  is  not  in 
possession  oi  any  funds,  or  that  he  is  able  to  pay  the  said  bills. 
Depones,  That  the  deponent  has  not  received  from  the  said 
Peter  Young,  or  any  other  person  on  his  account,  any  money 
or  effects  since  he  received  the  aforesaid  bills.  Depones,  That 
the  deponent  is  not  in  the  practice  of  acting  as  a  banker  or  bill- 
broker,  or  of  discounting  bills,  though  he  has  occasionally  dis* 
counted  bills.  Depones,  That  the  said  Peter  Young  is  indebt- 
ed to  the  deponent  to  a  considerable  amount  beyond  the  amount 
of  the  said  bills." 

It  appeared  that  a  misnomer  ran  through  the  bill  of 
suspension  and  answers,  in  so  far  as  the  charger  was 
called  John  James  Charles  Sheridan,  instead  of  John 
Joseph.  No  notice  was  taken  of  it  by  the  suspender, 
but  the  error  was  pointed  out  by  the  charger,  when  he 
deponed  before  the  commissioner.  The  charger^*  man- 
datory and  agent  in  this  country  then  gave  a  charge 
de  novo^  passing  from  the  previous  step  of  diligence ; 
but  the  suspender  presented  a  second  bill  of  suspension, 
averring  that  the  second  charge  was  incompetent,,  in 
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respect  there  was  a  depending  process  of  suspension 
comprehending  the  same  matters ;  and  further,  aver- 
ring that  he  had  not  had  an  opportunity  to  appear  be- 
fore the  commissioner,  to  attend  to  the  deponent's 
examination  in  London,  in  consequence  of  the  haste 
with  which  the  chargers  acted  in  getting  the  commis- 
sion executed ;  but  due  notice  was  given  to  the  sus- 
pender of  the  proceeding.  The  first  bill  was  passed 
on  caution,  and  the  letters  expede,  and  both  suspensions 
were  then  conjoined  by  the  Lord  Ordinary,  reserving 
all  questions  of  expenses  incurred  through  the  mis- 
nomer. The  Lord  Ordinary  then  allowed  the  charges 
under  suspension  to  be  turned  into  a  libel. 

In  the  conjoined  actions,  John  Young  averred,  that 
he  had  counter  claims  against  the  drawer,  which  the 
drawer  endeavoured  to  defeat  by  indorsing  the  bills  in 
question  to  the  charger  without  value.  He  therefore 
pleaded — (1.)  The  charger  is  not  an  onerous  honajide 
holder.  (2.)  The  suspender  is  not  indebted  to  the 
cliarger,  or  his  indorser  Peter  Young,  the  drawer  of 
the  bills ;  and  the  letters  ought  to  be  suspended,  and 
the  suspender  assoilzied,  with  expenses.  (3.)  At  all 
events  the  suspender  ought,  in  respect  of  the  misnomer, 
and  the  charger's  offer,  to  be  found  entitled  to  the  ex- 
penses incurred  by  him  in  resisting  the  first  charge. 

The  charger  pleaded — (1.)  The  charger  being  a 
bona  fide  onerous  holder  of  the  bills  in  dispute,  the 
letters  should  be  found  orderly  proceeded,  with  ex- 
penses. (2.)  Even  were  the  charger  driven  to  plead 
as  in  right  of  Peter  Young,  the  letters  ought  still  to 
be  found  orderly  proceeded,  with  expenses,  in  respect 
that  the  suspender  is  indebted  to  Peter  Young  beyond 
the  amount  of  both  bills  charged  on ;  and  that  Peter 
Young  himself  would  be  entitled,  were  the  bills  in  his 
hands,  to  all  the  privileges  of  a  bona  fide  onerous 
holder.  (3.)  At  all  events,  the  charger  is  entitled  to 
decree  at  his  instance,  decerning  the  suspender  and  his 
cautioners  in  the  Bill- Chamber,  to  make  payment  to 
him  of  the  several  and  respective  sums  contained  in 
the  said  bills,  with  interest  and  expenses. 

"  29M  November  1836 The  Lord  Ordinary  having  heard 

counsel  for  the  parties,  and  having  afterwards  considered  the 
closed  record,  and  whole  process,  decerns  against  the  defender, 
in  terms  of  the  libel :  Finds  the  pursuer  liable  to  the  defender 
in  the  expenses  which  were  incurred  with  regard  to  the  first 
btU  of  suspension,  in  consequence  of  the  pursuer  being  erro- 
neously designed  in  the  charge :  Finds  the  defender  liable  to  the 
pursuer  in  all  the  expenses  subsequently  incurred,  and  remits 
to  the  auditor  to  tax  the  accounts  thereof  when  lodged,  and  to 
report. 

"  Note. — The  reason  of  suspension  is,  that  the  pursuer  did 
not  give  value  for  the  bill  in  question,  which  was  indorsed 
to  him  by  Peter  Young,  and  the  fact  is  referred  to  his  oath, 
lie  depones,  that  be  did  give  value  to  the  indorser ;  and  being 
a»ked  what  the  value  was  ?  he  depones,  that  '  he  gave  value, 
partly  in  monfey,  partly  in  professional  services  in  aiding  him  to 
complete  the  patent  taken  out  by  the  said  Peter  Toung,  and 
partly  in  a  license  agreed  to  be  granted  to  the  said  Peter  Young, 
for  an  invention  of  the  deponent's,  for  an  improvement  in  the 
manufiu:ture  of  malt ;  for  which  invention  the  deponent  holds 
a  patent.*  The  defender  says,  that  the  statement  in  the  oath, 
with  regard  to  services  and  the  use  of  the  patent,  are  extrinsic 
qualities  which  the  pursuer  was  not  entitled  to  adject.  This 
is  plainly  a  mistake.  The  present  case  is  not  that  of  an  action 
for  money  lent,  in  which  the  defender,  on  a  reference,  admits 
the  loan,  but  pleads  compensation  in  extinction  of  it.  That  is 
an  extrinmc  quality ;  because  it  would  be  equivalent  to  the  de- 


fender's bringing  an  action  on  a  separate  ground  not  involved 
in  the  first  issue,  and  proving  his  libel  by  his  own  oath.  But 
in  this  case,  the  point  referred  is,  value  or  not  ?  and  it  is  of  no 
consequence  whether  the  value  be  of  one  kind  or  another :  for 
example,  whether  it  was  given  in  money,  in  goods,  or  in  ser- 
vices. Certainly  it  could  not  be  relevantiy  pleaded,  that  an 
indorsation  was  not  onerous,  because  the  indorsee  had  been  the 
£ftctor  or  manager  of  a  company,  and  received  it  as  part  of  his 
wages.  Then,  it  is  said,  that  the  services  are  not  sufficiently 
specified ;  but  that  was  the  fault  of  the  defender.  He  ought 
to  have  examined  the  pursuer  more  minutely  upon  the  subject. 
Lastly,  the  defender  observes,  that  part  of  the  value  was  for 
the  use  of  a  patent  which  the  pursuer  agreed  to  give  to  the 
indorser ;  and  that  it  is  not  stated  that  the  indorser  had  ever 
obtained  the  use  of  the  patent.  But  the  value  sworn  to  is  the 
obligation  which  the  pursuer  contracted,  to  give  the  use  of  the 
patent.  Why  the  indorser  did  not  avail  himself  of  that  obliga- 
tion, is  a  point  on  which  the  pursuer  was  not  interrogated,  and 
it  is  doubtful  whether  he  could  have  been  interrogated  on  the 
subject,  except  to  the  efiect  of  proving,  either  that  he  himself 
had  failed  to  fulfil  his  obligation,  or  that  the  bargain  had  been 
rescinded  of  consent  of  parties.  No  attempt  of  this  kind  is 
made,  and,  therefore,  the  Court,  looking  exclusively  to  what  is 
sworn,  roust  hold  that  value  was  given  for  the  bill,  and  that  it 
was  the  value  specified  in  the  deposition." 

The  suspender  reclaimed.     At  advising. 
Dean  of  FaeuUyy  for  reclaimer,  argued,  that  the 
statements  in  the  deposition  were  extrinsic,  and  that 
It  lay  on  the  deponent  to  prove  his  averments. 

Lord  Gillies, — The  bill  bears  for  value,  and  you  denied  he 
was  an  onerous  holder,  and  then  you  referred  to  the  holder's 
oath,  whether  he  had  given  Value  ?  The  deposition  is  quite 
sufficient. 

Lord  President. — The  allegation  in  the  deposition  as  to  value, 
is  quite  generaL  At  all  events,  if  Young  does  not  consider  the 
terms  of  the  deposition  satisfactory,  he  ought  to  have  been 
present  at  the  examination,  and  cleared  up  the  matter. 

Lord  Corahouse'. — That  was  my  opinion  in  the  Outer- House. 
It  was  entirely  the  fault  of  the  suspender  in  not  being  present 
to  put  the  questions  necessary  to  get  the  matter  explained ;  and 
he  was  certified  that  the  examination  was  to  take  place. 

Lord  Mackenzie  concurred. 

The  Court 

"  Adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the 
desire  of  this  recIiUming  note,  and  of  new  find  expenses  due  to 
the  pursuer ;  but  before  answer,  as  to  the  amount  of  expenses 
found  due  by  the  parties  respectively  to  each  other,  remit  to 
the  auditor  (along  with  the  accounts  of  expenses)  to  tax  the 
account,  and  ascertain  what  part  of  the  expense  is  to  be  ascribed 
to  the  first  bill  of  suspension." 

Lord  Ordintuy,  Corebouse. — Act.  Solicitor-General  (Ru- 
therfurd).  Ivory ;  James  Imrie,  Agent. — Alt.  Dean  of  Faculty 
(Hope) ;  Party,  S.S.C,  Agent — S.,  Ckrk [G.D.F.J 


2Sih  February  1837. 

FiasT  Division. — (G.D.F.) 

No.  184. — Edward  Hbnrt,  Pursuer,  v.  Wuaaam. 

Mather,  Defender, 

Process — Summons — Signet — Personal  Exception — Where  a 
discrepancy  existed  in  a  summons,  raised  in  the  Court  of  SeS' 
sion,  between  the  date  of  the  writ,  by  reference  to  the  year  of 
the  Kiaf's  reign,  spee^d  m  writing,  and  the  date  subjoined 
in  figures,  as  the  date  of  sign^ing — Circumstances  in  iohieh 
held,  that  a  d^foider  was  barred,  personal!  exceptione,  at  a 
distance  of  time,  from  stating  such  objection  to  the  validity  qf 
the  summons. 

Stated  obiter  by  the  Court,  that  a  disagreement  of  that  nature, 
between  the  two  dates,  does  not  amount  to  a  nullity  ;  and  that 
there  is  no  authority  for  holding  that  two  dates  are  essential 
to  the  validity  of  a  summons. 
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REPORTS  OF  CASES  DECIDED 


[February 


The  pursuer  brought  an  action  in  the  Court  of  Ses- 
sion, concluding  against  the  defender  for  payment  of 
certain  sums  of  money.  The  summons  proceeded: 
**  George  the  Fourth,  by  the  grace  of  God,  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  King  f 
and  it  bore  to  be  '^  Given  under  our  signet  at  Edin- 
burgh, the  twenty-seventh  day  of  January,  in  the  se- 
cond year  of  our  reign."  To  this  date  were  subjoined 
the  figures  "  1823."  An  execution,  bearing  date  the 
'<  twenty-seventh  day  of  January  eighteen  hundred 
and  twenty-three  years,"  was  indorsed  on  the  writ,  and 
referred  to  the  within  libelled  summons.  It  made  no 
mention  of  the  date  of  the  libel,  nor  of  the  signeting, 
but  cited  the  defender  to  compear  the  "  twenty-fifth 
day  of  February  next  to  come."  The  summons  was 
called  in  Court  on  I6th  May  1823,  and  peremptory 
defences  were  lodged,  when  a  debate  took  place  ac- 
cording to  the  practice  of  the  period,  after  which  the 
Lord  Ordinary  appointed  the  pursuer  to  give  in  a  con- 
descendence. The  action  then  fell  asleep  for  some 
years :  after  which  the  pursuer,  in  October  1832,  raised 
a  summons  of  wakening.  It  was  duly  called,  taken 
out  to  see,  and  was  returned  without  defences.  In 
March  1833,  it  was  remitted  to  a^  new  Lord  Ordinary, 
ob  contingentiam  of  an  action  of  advocation,  on  a  peti- 
tion to  the  Court,  duly  intimated  to  the  defender's 
agent.  The  action  then  fell  asleep,  but  a  second  sum- 
mons of  wakening  was  brought,  called,  and  regularly 
taken  out  to  see,  and  returned,  as  formerly,  without 
defences.  The  Lord  Ordinary  having  awakened  the 
process,  the  pursuer  put  in  a  condescendence,  and 
thereafter  the  defender  lodged  answer8«  An  applica- 
tion was  then  made  for  revised  reasons  to  the  process 
6f  advocation,  with  which  the  action  had  been  con- 
joined ;  and  at  this  stage,  the  defender  then  stated  the 
objection,  that  there  was  an  error  between  the  date 
of  the  summons,  in  reference  to  the  year  of  the  reign, 
and  the  date  in  figures,  so  that  the  action  fell  to  be 
dismissed. 

The  Lord  Ordinary  ordered  minutes  of  debate  on 
the  point ;  and  thereafter,  on  25th  January  1837, 

*'  The  Lord  Ordinary  havings  considered  the  revised  minutes 
of  debate  for  the  parties,  and  having  called  the  cause  :  In  re- 
spect that  no  objection  to  the  summons  was  originally  stated  by 
the  defender,  that  peremptory  defences  were  given  in,  and  va- 
rious other  steps  of  procedure  have  taken  plaoe  during  a  course 
of  years,  inconsistent  with  any  other  supposition  than  that  the 
defender  recognised  the  summons  as  bearing  the  date  of  the 
27th  day  of  January  1823, — Repels  the  objection ;  and  in  re- 
spect the  objector  declines  to  acquiesce,  finds  bim  liable  in  ex- 
penses to  the  pursuer,  of  which  allows  an  account  to  be  given 
ui,  and  to  be  taxed  by  the  auditor. 

"  Ab/e. — In  this  case,  the  summons  proceeds  in  the  name  of 
'  George  the  Fourth,'  &c.  and  the  date  is  in  the  following 
terms : — '  Given  under  our  signet,  the  27th  day  of  January, 
And  second  year  of  our  reign,  1823.*  It  is  signed  '  John 
Grahame,'  with  date  prefixed,  27th  January  1823,  and  the  exe- 
cution b«irs  the  same  date.  As  the  second  year  of  the  reign 
of  Greoi^e  the  Fourth  terminated  on  the  28th  of  January  1822, 
there  is  clearly  a  disagreement  between  the  date  of  the  sum- 
mons,  by  reference  to  the  year  of  the  King's  reign,  and  the  date 
in  figures  1823.  There  is,  therefore,  an  error  in  either  the  one 
or  the  other;  and  had  nothing  fiirther  taken  place  upon  this 
summons,  and  the  objection  been  originally  stated,  the  Lord 
Ordinary  nrast  have  been  bound  by  the  decision,-  Cooper  v.  his 
Creditors,  4th  July  1833,  to  hold  that  the  date,  by  the  year  of 
the  King's  reign,  was  the  overruling  date,  and  that  an  error  in 


it  could  not  be  remedied  by  a  reference  to  the  subjoined  date, 
by  the  year  of  God.  But  here  no  olqection  was  taken  to  the 
date ;  peremptory  defences  were  given  in,  and  various  procedure 
took  place  absolutely  inconsistent  with  any  other  suppoidtion, 
than  that  the  defender  understood  the  27th  of  January  1823  to 
be  the  true  date  of  the  summons,  and  that  the  error  lay  in  a 
misstatement  of  the  year  of  the  King's  reign«  As  the  summons 
apparently  contained  two  dates,  according  to  one  of  which  the 
defender  was  not  bound  to  make  appearance,  while,  according 
to  the  other,  he  was  so  bound ;  and  as  he  did  choose  to  ooAke 
appearance  without  stadng  any  objection,  the  Lord  Ordinary 
must  hold  him  to  have  admitted,  by  implication,  that  the  27th 
of  January  1823  was  the  true  date ;  and  as  there  seema  no 
reason  to  question  that  this  is  a  point  upon  which  an  admiaaion 
may  validly  be  made,  the  Lord  Ordinary  does  not  think,  that 
after  a  lapse  of  ten  years,  and  after  all  the  procedure  that  has 
taken  place,  the  defender  can  be  allowed  to  invalidate  the  whole 
of  that  procedure  by  this  ci  itical  objecdon  in  point  of  for.m,  which, 
if  competent  at  all,  ought  to  have  been  stated  at  the  outset,  and 
which  evidently  cannot  receive  effect  now,  without  the  risk  of 
very  great  injuiry  to  the  pursuer." 

The  defender  reclaimed.  At  advising,  the  Court 
declined  hearing  counsel  for  the  pursuer. 

Lord  OUHeM There  is  no  nullity  here. 

Lord  Mackenzie. — That  is  my  opinion.  It  is  merely  an  am- 
biguity at  best,  and  is  not  of  such  a  nature  that  a  party  could 
have  been  prevented  from  curing  it  at  any  dme.  Beaides, 
peremptory  defences  were  lodged  upwards  of  thirteen  years 
ago,  and  a  variety  of  procedure  took  place  subsequendy,  all 
showing  the  acquiescence  of  the  defender. 

Lord  Corehouee, — If  it  were  required  by  law  that  a  summons 
should  have  two  dates,  the  want  of  one,  or  the  fiict  of  such  an 
ambiguity,  as  here,  would  be  a  nullity.  But  I  know  of  no  au- 
thority for  holding  that  argument.  It  is  in  a  different  situation 
from  the  error  in  a  seisin,  as  in  a  late  cise  (Smith  or  Hoggan 
V.  Rank«n,  13th  February  1835),  where  the  Court  held  that 
the  two  dates  were  inter  eBuntialia  of  the  deed.  Now,  though 
the  practice  is  to  put  two  dates  to  a  summons,  I  never  heard  of 
any  authority,  in  consequence  of  which  we  must  hold  that  the 
want  of  one  even  is  a  niUlity.  I^  at  the  calling,  this  objection 
had  been  mooted,  there  might  have  been  ground  for  some  order 
in  reference  to  it  by  the  Lord  Ordinary ;  but  after  peremptory 
defences  were  lodged,  and  the  defender  jomed  issue  in  the 
cause,  and  the  lapse  of  time,  he  is  barred,  personaU  exceptione, 
firom  now  stating  any  such  plea.  As  1  do  not  consider  that 
there  is  any  nullity  here,  I  am  for  adhering  to  the  interlocutor, 
as  I  conceive  the  summons,  from  the  circumstance,  is  entitled 
to  be  considered  a  valid  writ. 

Lord  President  concurred,  and  the  Court  adhered^ 
with  additional  expenses. 

Authorides  for  Defender A.  S.,  18th  May  1718.     Taylor 

V.  Malcolm,  5th  March  1829 ;  F.  C.  p.  798,  and  7  Shaw,  547. 
Stockdale  v.  Heriot,  2d  Dec.  1831;  Jurist,  Vol.  IV.  p.  176. 
Cooper  V.  His  Creditors,  4th  July  1833 ;  1 1  Shaw,  896.  Camp- 
bell  V.  Fotheringhame,  28th  June  1826;  4  Shaw,  p.  766. 
Cumming  V.  Monro,  19th  Nov.  1833 ;  F.  C.  p.  740.  M'Donald 
o.  Fraser,  24th  Jan.  1832;  10  Shaw,  235.  Hassit  v.  Walker, 
5th  July  1834;  Shaw,  932.  Smith  v  Ranken,  I3th  Feb. 
1835;  13  Shaw,  461. 

Authorides  for  Pursuer. — Gordon  v.  Earl  of  Fife,  9th  March 
1827 ;  2  F.  C.  8vo.  p.  312,  and  H.  of  L.  Rose  Inncs,  27th 
March  1827.  Scottish  Union  Insurance  Companv  in  Graham 
of  Gartmore's  Creditors,  10th  July  1835.  Stair,  4332.  Ersk. 
415.  Boss's  Lectures,  Vol.  I.  p.  302.  Juridical  Society. 
Ivory  and  Beveridge  on  Process ;  ditto  Mr  Darling.  Taylor 
v.  Malcolm,  5th  March  1829.  Cooper  v.  His  Creditors,  4th 
July  1833.  Crichton  v.  Watt ;  9  Shaw,  p.  68.  M*Leod  and 
Others,  in  1820,  in  Justiciary.  Colquhoun,  reported  by  For- 
bes, 23d  June  1713.  Home  o.  Lord  Doun;  Brown'a  Supp.  p. 
348.     Rankine  v.  Corson,  1st  July  1825. 

-    Lwd  Ordinary,  Fullerton — Act,  Dean  of  Faculty  (Hope), 


1837.] 


IN  THE  COURT  OF  SESSION,  Sec. 
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A.  M*NeiU;  R.  Johnston,  W.S.,  Agenm^AlL  PattUon;  J. 
Pattwon,  junior,  W.S.,  Agent B.,  Clerk — [G.D.F-l 

26th  F^rruary  1 837. 

Sbcond  Division. — (J.D.M.) 

No.  185. — Andrbw  AiTKEN,  Pursuery  v.  Fjwlat  and 
Neijlso^,  and  Alkxander  Barlas,  Defenders. 

Damages Relevancy — Wrongous  Imprisonment — Diligence^ 

Redu<!tion — Held  that  a  patty  who  had  obtained  the  decree  of 
a  competent  Court,  and  had  correctly  used  ultimate  legal  dili' 
gence  upon  it,  was  not  liable  in  damages  on  that  account,  upon 
the  decree  being  subsequently  set  aside  by  reduction,  though 
raised  bejbre  the  diligence  was  used. 

Some  years  ago,  the  defenders,  Finlay  and  Neilson, 
manufacturers  in  Glasgow,  received  a  consignment  of 
goods  from  a  house  of  the  name  of  Greorge  and  Wil- 
liam Aitken,  manufacturers  in  Glasgow.  This  con« 
signment  was  made  to  them  for  the  purpose  of  being 
shipped  to  their  correspondent  in  New  York,  Mr  Wil- 
liam Whitewright,  to  whom  it  was  accordingly  sent. 
The  defenders  made,  at  the  time,  a  specific  advance  on 
the  security  of  the  consignment,  to  the  extent  of  £360. 
Bat  they  also  received  other  consignments,  and  made 
other  advances  to  George  and  William  Aitken ;  and 
they  conceived  that  they  were  entitled  to  hold  .the 
goods,  or  their  proceeds,  not  merely  in  security  of  this 
specific  advance,  but  of  the  general  balance  due  to  them 
on  aceoont. 

The  pursuer,  Mr  Andrew  Aitken,  a  brother  of 
George  and  William  Aitken,  came  forward  to  Messrs 
Finlay  and  Neilson,  some  time  after  this  consignment 
had  been  received,  and  stated  that  he  had  received  an 
assignment  from  his  brokers  to  its  net  proceeds.  This 
right  Messrs  Finlay  and  Neilson  recognised, — ^to  the 
effect  of  his  having  acquired  it  as  it  previously  existed 
in  his  cedents,  but  in  no  higher  degree.  The  pur- 
suer, however,  maintained,  that  he  was  entitled  to  the 
net  proceeds  of  these  goods,  after  deduction  merely  of 
the  specific  advance  of  £360  which  had  been  made 
upon  them,  and  he  ultimately  brought  an  action  against 
Messrs  Finlay  and  Neilson,  before  the  Magistrates  of 
Glasgow,  concluding  for  payment  of  a  balance  of 
£106.6.  10.  The  Magistrates  pronounced  judgment 
in  favour  of  the  defenders.  The  defender,  Mr  Barlas, 
had  acted  in  the  process  as  the  law  agent  of  the  other 
defenders,  and  he  applied  in  the  usu^  way  for  decree 
for  the  expenses  in  his  own  name,  which  was  allowed, 
and  the  sum  taxed  at  £17*  1 1.  6. 

In  the  meanwhile,  the  pursuer,  in  order  to  bring  the 
judgment  of  the  Magistrates  under  review  of  the  Court 
of  Session,  raised  a  process  of  reduction,  passing  over 
the  means  of  review  by  advocation,  in  which  he  must 
have  found  caution  for  expenses.  A  charge  was,  in 
the  meantime,  given  to  the  pursuer  by  Mr  Barlas,  upon 
letters  of  horning  raised  on  the  Inferior  Court  decree, 
for  expenses.  Of  this  charge  a  bill  of  suspension  was 
presented  by  the  pursuer,  but  without  caution.  This 
bill  was  passed  on  caution  only,  which  not  being  found, 
the  bill  fell.  . 

On  the  18th  June  1834,  the  pursuer  was  incarcera- 
ted on  a  caption  at  Mr  Barlas's  instance.  On  the  28th 
of  June  he  presented  a  bill  of  suspension  and  libera- 
tion, which  was  pimed  by  the  Lord  Ordinary  on  full 


caution,  but  subsequently  restricted  by  the  Court  to 
juratory  caution.  The  pursuer  was  thereupon  libe- 
rated. The  action  of  reduction  was  then  proceeded 
with,  and  after  a  good  deal  of  procedure,  the  Lord 
Ordinary  altered  the  judgment  of  the  Magistrates,  and 
pronounced  a  decree  against  the  defenders  for  a  ba- 
lance of  £51.  2.  3.,  with  expenses.  This  judgment 
was  not  taken  to  review.  The  pursuer  then  raised  the 
present  action  of  damages,  stating  <<  that  the  pursuer's 
imprisonment  and  detention  in  jail  were  wrongous^ 
illegal  and  oppressive,  in  so  far  as  there,  was  no  just 
claim  or  debt  due  by  the  pursuer,  to  the  said  defenders, 
or  either  of  them,  liut,  on  the  contrary,  the  defenders^ 
Finlay  and  Neilson,  were  largely  indebted  to  the  pur- 
suer on  the  transaction  out  of  which  the  proceedings 
arose,"  and  concluding  for  damages  on  account  of  the 
illegal  and  oppressive  proceedings,  and  imprisonment 
and  detention  of  the  pursuer. 

The  defenders  pleaded.  That  there  was  no  ground 
either  relevantly  stated,  or  truly  existing,  on  which  a 
claim  for  damages  could  be  maintained. 

An  issue  having  been  prepared,  the  Lord  Ordinary 
appointed  minutes  of  debate. 

In  support  of  the  defence,  it  was  argued  that  no  re- 
levant grounds  of  action  had  been  set  forth.  Where  a 
party  has  maintained  regular  judicial  proceedings,  in 
regard  to  a  matter  of  civil  right,  he  cannot  be  made 
liable  in  damages,  either  for  the  maintenance  of  such 
proceedings,  or  for  any  steps  of  diligence  regularly 
taken  in  the  course  of  them,  and  sanctioned  by  the 
law  as  legitimate  steps  of  procedure,  merely  on  the 
ground  that  he  has  been  ultimately  unsuccessful.  If 
any  irregularity  Jias  crept  into  the  proceedings,  then 
this  irregularity  itself  will  form  a  ground  of  damages, 
with  whatever  bona  fides  the  proceedings  may  have 
been  conducted.  But  if  the  judicial  proceedings  have 
been  regular,  and  the  whole  steps  taken  in  the  course 
of  these,  what  the  law  expressly  sanctions,  mere  un- 
successfulness  in  the  ultimate  issue,  will  be  no  ground 
for  a  claim  of  damages  on  account  of  any  thing  that 
has  occurred. 

The  pursuer  contended — The  pursuer  is  as  much 
entitled  to  the  reparation  sought,  as  he  was  entitled  to 
the  expenses  incurred  by  him  in  carrying  on  the  pro- 
cess. It  must  now  be  held  to  be  the  truth  of  the  case> 
that  the  defenders  were  the  pursuer's  debtors  to  a  large 
amount,  at  the  very  time  they  put,  and  during  the  time 
they  kept  him  in  jail.  They  were  bound  to  know,  and 
must  be  held  to  have  known,  that  they  were  due  the 
pursuer  the  sum  ultimately  decerned  for.  The  case  is 
much  stronger  than  if  the  pursuer  had  merely  succeed- 
ed to  the  effect  of  getting  rid  of  the  claim  for  which 
the  decree  had  been  taken,  because  in  that  case,  he 
would  merely  have  negatively  shown  that  he  was  not 
the  defenders'  debtor;  whereas,  in  the  event  which 
happened,  he  further  succeeded  in  showing  that  they 
were  his  debtors  to  upwards  of  three  times  uie  amount 
of  the  sum  for  which  he  was  imprisoned,  while  he  was 
in  course  of  establishing  his  claim  against  the  defen- 
ders, and  after  issue  had  been  fairly  joined  with  them 
on  the  merits  of  that  claim.  The  present  case  is  en- 
tirely different  from  claims  of  damages  for  merely 
carrying  on  k  groundless  process,  or  even  from  claims 
for  using  preventive  or  prohibitory  diligence  during 
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the  dependence  of  judicial  proceedings.  Where  a 
party  is  entitled  to  bring  an  action,  and  has  probable 
cause  for  the  claim  he  inakes,  he  may  be  held  entitled 
to  take  the  legitimate  means  of  securing  that  claim 
pendente  liie^  by  preserving  the  state  of  possession  in 
statu  quo.  It  is  very  different,  however,  with  a  party 
who  puts  in  ultimate  execution,  diligence  for  recovery  of 
a  groundless  claim.  The  one  procedure  may  be  said 
to  be  a  part  of  the  ordinary  judicial  steps  competent  for 
enabling  a  court  of  law  to  give  judgment  for  a  claim 
cum  effectu.  The  other  is  the  taking  satis&ction  for 
the  claim  itself.  And  when  it  has  been  fotmd  that  the 
claim  was  untenable  and  unjust,  is  there  any  reason 
why  the  aggrieved  party  should  not  be  indemnified,  or 
why  that  satisfaction  should  be  taken,  without  responsi- 
bility by  the  party  found  in  the  wrong  ?  Besides,  the 
pursuer  remonstrated  against  the  defenders'  proceed- 
ings. In  both  bills  of  suspension  he  reminded  them 
of  the  large  debt  they  were  due  him. 

The  Ix>rd  Ordinary  made  avizandum  to  the  Court 
with  the  cause,  issuing  at  same  time  the  following 
note: 

*'  The  Lord  Ordinary  thinka  the  question  important,  espe- 
cially as  it  is  argued  by  the  pursuer.  If  that  argument  be  good, 
he  sees  no  alternative,  but  that,  wherever  a  man  holding  a  clear 
and  confessedly  legal  decree  of  a  competent  court,  executes 
diligence  on  that  decree,  he  must  be  liable  in  damages  as  for  fiilse 
imprisonment,  if  at  any  distance  of  time  it  be  found  that  the 
decree  was  either  directly  or  consequentially  erroneous.  Much 
is  no  doubt  made  in  parts  of  the  argument,  of  the  &ct  that  here 
the  decree  was  under  reduction  before  the  diligence  was  put  in 
execution.  But  it  would  be  very  dangerous  to  go  on  such  a 
ground.  The  plea  at  bottom  rests  on  the  assumption,  that  be- 
cause it  was  at  last  found  that  there  was  not  a  just  claim  of  • 
debt  by  the  principal  party,  the  decree  for  expenses  was  for  a 
debt  not  truly  due ;  and  this  would  equally  apply  though  the 
reduction  had  not  been  brought  for  Mirty-iune  pear».  The 
ground  of  argument  will  not  do,  that  the  reduction  had  been 
raised,  unless  it  can  be  also  held,  either  that  that  rendered  it 
illegal  to  execute  diligence  on  the  decree  for  expenses,  or  that 
the  party  using  such  diligence  did  it  at  his  own  peril,  with  the 
certification  of  being  liable  in  damages  for  legally  executing 
such  legal  decree,  where  no  stay  of  execution  existed,  if  it 
should  be  found  that  there  was  error  in  the  original  decree. 
The  first  alternative  is  untenable,  it  being  clear,  and  having 
been  decided  in  this  cause  itself,  that  the  reduction  was  no 
stay  of  diligence  on  the  decree  for  expenses.  It  is  difficult, 
therefore,  to  see  how  the  existence  of  the  reduction  affects  the 
principle  as  to  the  daim  of  damages.  It  may  in  a  vulgar  popu- 
lar view,  but  it  seems  to  make  no  difference  in  the  legal  matter 
for  judginent.  The  Lord  Ordinary  should  think  it  right  that 
such  a  case  as  this  should  be  under  the  eye  of  the  Court,  before 
it  is  sent  to  trial,  or  otherwise  disposed  of,  in  order  that  the  real 
meaning  and  bearing  of  the  issue  may  be  understood,  if  it  is  to 
be  tried,  and  that  the  rule  of  judgment  may  be  clearly  under- 
stood, if  it  should  be  otherwise  determined.  The  pursuer 
strives  hard  to  draw  out  of  his  averments  in  the  record  acMne 
special  grounds  of  liability,  other  than  the  simple  statement 
that  it  was  ultimately  found  that  the  original  debt  sued  for,  and 
of  course  the  expenses,  were  not  due.  But  this  cannot  really 
be  of  any  avail.  The  amendment  of  the  summons  proposed 
could  make  no  difference.  Indeed,  it  would  make  it  worse 
than  it  is ;  for  it  would  leave  the  summons  insufficient  in  the 
main  paint  of  it,  as  not  specifying  any  ground  on  which  the  ge- 
neral averment  rested.  At  any  rate,  it  makes  it  no  better  thafi 
it  is ;  and  it  is  necessarily  left  to  rest  on  the  averment  of  its 
having  been  at  last  found  that  no  debt  was  due,  and  nothing 
else.  The  mere  insinuations  by  which  this  might  be  inflamed 
to  a  jury,  are  unsuitable  and  useless  when  addressed  to  the 
Court.    The  main  point  stands  thus :    The  diUgenoe  was  used 


on  a  lawful  decreetif  a  competent  court :  It  was  executed  at 
a  time  and  under  circumstances  when  it  was  lawful  to  use  it : 
It  was  executed  in  aU  due  and  legal  form.  These  are  fixed 
points.  The  question  for  the  Court  is— Is  the  party  so  cor- 
rectly using  legal  diligence  on  a  lawful  decree  liable  in  damages 
on  that  account,  because  that  decree  has  since  been  set  aside  ? 
There  is  nothing  else  in  the  cause,  all  the  rest  of  the  pursuer's 
statement  being  mere  amplification  for  effect.  Now,  the  Lord 
Ordinary  wishes  the  more  especially  to  put  this  question  before 
the  Court,  because  he  is  entirely  unable  to  distinguish  the  pre- 
sent case  from  that  of  Graham  v.  the  Writers  to  the  Signet, 
according  to  the  opinions  of  the  whole  Judges.  See  the  report, 
and  the  opinion  quoted,  p.  14  of  the  revised  minute  for  de- 
fenders. He  cannot  at  all  enter  into  any  of  the  distinctions  at- 
tempted, and  is  of  opinion,  that  if  the  issues  in  the  present  case 
are  thought  to  be  admissible,  it  would  be  the  wisest  course  to 
say  St  onoe  that  that  case,  however  solemnly  decided,  was  er- 
roneous. The  Lord  Ordinary  does  not  think  so ;  but  he  gives 
the  pursuer  the  opportunity  of  making  what  he  can  of  the 
point  with  the  Court.  It  will  be  observed  that  the  record  has 
not  been  closed.  Unless  the  case  shall  be  remitted  for  trial, 
this  must  be  done  before  any  judgment  can  be  pronounced." 

On  advising,  their  Lordships  unanimously  agreed 
with  the  Lord  Ordinary  in  thinking  that  nothing  had 
been  stated  relevant  to  warrant  an  action  of  damages. 

Lord  Medwyn  remarked,  that  the  pursuer,  by  bringing  a  re- 
duction in  the  case,,  instead  of  an  advocation,  invited  execution. 

The  following  interlocutor  was  pronounced  : 

"  Find  that  there  is  nothing  stated  on  the  part  of  ihe  pur- 
suer to  infer  any  claim  of  damages :  Sustain  the  defences, 
assoilzie  the  defenders  from  the  conclusions  of  the  libel,  and 
decern :  Find  expenses  due,  and  remit  the  account,"  &c. 

Defenders'  Authorities Cree  v.  Collier,  27th  November 

1621 ;  S.  and  D.  Vol.  I.  p.  170.  Moir  v.  Hunter,  I6th  No- 
vember 1822 ;  Shaw,  Vol.  IL  p.  32.  Duff  t;.  Bradberry,  19th 
May  1825 ;  Shaw,  Vol.  IV.  p.  22.  Swayne  v.  Fife  Banking 
Company,  27th  June  1835;  Shaw,  Vol.  XIII.  p.  1003.  Gor- 
don v.  Royal  Bank  of  Scotland,  lOth  December  1826 ;  Shaw, 
Vol.  V.  p.  164.  Graham  o.  Dundas,  9th  July  1829 ;  Shaw, 
Vol.  VII.  p.  876. 

Lord  Ordinary,  Moncreiff. — Act.  Solicitor-€reneral  (Ruther- 
fiird),  J.  Anderson;  John  Cullen,  W.S.,  Agent. — AU,  Dean 

of  Faculty  (Hope),  Penney;  John  Forrester,  W.S.,  Agtnt 

Mr  Thomson,  C/erA.— [J.D.M.] 


2Sth  February  1837. 
Secowd  Division. — (J.D.M.) 

No.  186. — Robert  M*Greoor,  Petitioner j  v,  Mrs 
Jean  Howie  or  M'Gregor,  Respondent. 

Arrestment — Recal — Arrestment  used  by  a  wife  upon  a  decreet 
Jar  aliment  against  her  husband,  recalled,  on  the  ground  that, 
at  the  time  it  was  used,  no  aliment  was  due,  and  it  woas  not  al- 
leged that  the  husband  was  vergens  ad  inopiam. 

This  was  a  petition  for  recal  of  arrestments  used  by 
a  wife  against  her  husband,  proceeding  on  a  decree  for 
aliment  awarded  by  the  Commissaries.  There  were 
several  grounds  stated  for  recal,'  but  that  urged  to,  and 
sustained  by  the  Court,  was,  that  the  arrestments  were 
incompetently  and  unwarrantably  used,  in  respect  no 
aliment  was  due  at  their  dates,  while  the  petitioner  was 
neither  vergens  ad  inopiam,  nor  insolvent. 

Lord  Medwyn  observed.  While  there  cannot  be  a  doubt 
that  this  person  was  entitled  to  use  these  /urrestments  in  exe- 
cution, still  they  were  used  while  nothing  was  past  doe,  and 
therefore  ouyfat  to  be  recalled. 

The  arrestments  were  accordingly  recalled. 

Act,  G.  Bell;  Scott,  Rymerand  Scott,  W.S.,  Agents — Alt. 
R.  Thomson;  W.  Hunt,  W.8.,  Agtni,^J,X}M.\ 
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2»ih  February  \B37. 

Second  Diviston — (J.D.M.) 

No.  187. — James  Wilkie,  Sen,,  and  Francis  Ren- 
wick,  Trustee  of  the  Sequestrated  Estate  of  Peter 
Wilkie,  Petitioners. 

Bankrupt — Discharge — Statutory  Oath — Competency — A  pe- 
tititm  for  discharge  qf  a  bankrupt,  who  had  attended  the 
first  diet  of  examination,  but  not  the  second,  and  who  had  not 
taken  the  statutory  oath,  refused  as  incompetent. 

This  was  a  petition  for  approval  of  an  offer  of  com- 
position on  the  debts  due  by  the  bankrupt,  which  had 
been  acceded  to  by  the  creditors,  and  for  a  discharge. 
The  trustee  reported  that  the  bankrupt  had  attended 
the  first  diet  for  examination,  but  not  the  second,  nor 
had  he  taken  the  oath  prescribed  by  the  Statute. 

Their  Lordships  therefore  refused  the  petition  as  in- 
competent. 

Act,  TbamMm;  W.  Hunt,  W.S.,  ^^eat.— [J.D.M.] 


\9t  March  1837. 
FiasT  Division (G.D.P.) 

No.  188. — John  Thomson  (Cashier  of  the  Royal 
Bank  of  Scotland),  Raiser, 

Miss  Cathebixe  Chbistie,  1 

J.  T.  Ltell,  cmd  >  Claimants. 

Messrs  Greig  and  Morton,  W.S.,       j 


Confiriiiation>-£xectttor*Cre^tor_Sut.  4  Geo.  IV.  e. 
A.  S.,  12th  November  1^25,  §  19— Oath  of  Verity-^Ga- 
aette  Notice — Process — In  a  competition  for  the  Jund  in  me- 
dioy  ta  a  process  of  muUiplepoinding,  attached  by  a  variety  of 
diligences — Held,  in  confirminy  as  executor-creditor,  (l,) 
TTiat  it  is  not  requisite,  by  the  Statute  4  Geo,  IV.  c.  98,  for 
the  creditor  cot^inmng  to  emit  an  oath  of  verity  of  his  debt : 
(%.)  Hkmt  the  notice  of  application  for  the  qgSce  of  executor' 
creditor  does  not  require  to  be  inserted  in  the  Gazette,  nor  a 
copy  of  the  Gazette  to  be  produced  to  the  Commissary  clerh, 
previous  to  the  execution  of  the  edict :  nor,  (S.J  is  it  necessary 
to  produce  a  copy  previous  to  decree-dative. 

See  ngpra,  p.  74.  By  the  last  judgment  of  the 
Court,  certain  bank  dividends  were  held  to  have  been 
in  batds  of  the  deceased  Robert  Jamieson,  W.S.  These 
dividends  having  been  attached  by  arrestments  pre- 
vious to  Mr  Jamieson's  death,  formed  the  fund  in 
medio  in  an  action  of  muHiplepoindtng  brought  in  name 
of  the  Royal  Bank,  to  settle  certain  claims  of  prefer- 
ence. Miss  Christie,  one  of  the  claimants  on  the  fund, 
had  acquired  right  to  a  claim  of  expenses  incurred  for 
the  funeral  of  the  late  Mr  Jamieson,  and  assigned  over 
to  her  by  his  son.  She  had  also  acquired  right  to  oeitain 
claims  which  her  sister  had  under  her  contract  of  mar- 
riage with  the  deceased.  After  Mr  Jamieson's  death, 
she  proceeded  to  constitute  these  claims  against  the 
next  of  kin,  the  children  of  the  deceased,  and  she  ob- 
tained decree  iii  a  process  of  constitution.  On  12th. 
February  1834,  an  edict  was  raised  in  name  of  herself 
and  mandatary  (as  she  was  at  the  time  in  Ekigland), 
before  the  Commissary  of  Lanarkshire,  for  the  purpose 
of  expeding  a  confirmation  as  executrix-creditor  of  the 
deceased.  On  the  14th  and  l6th  February,  the  edict 
was  published  in  the  usual  manner,  by  proclamation  at 
the  market-cross,  and  by  alfixing  a  copy  to  the  door 
of  the  parish  church  of  New  Monkland.  The  notice 
appeared  in  the  Edinburgh  Gasiette  on  the  21st,  and 


ahe  obtained  decree  of  confirmation  on  the  26th  Fe- 
bruary 1834.  The  procedure  for  taking  the  commis- 
sion, which  is  usually  granted  to  the  Commissary  clerk 
of  the  district  within  which  the  creditor  confirming 
resides,  to  take  the  oath  of  the  creditor,  in  terms  of  the 
Statute  4  Geo.  IV.  c.  98,  previous  to  obtaining  confir- 
mation, was  in  this  instance  varied.  She  appUed  by 
petition,  to  the  Sheriff  to  grant  warrant  to  Mr  Thomas 
B.  Ferrie,  a  legal  practitioner  in  Edinburgh,  to  take 
her  oath,  and  the  Sheriff,  on  1st  March  1834,  granted 
warrant  accordingly.  She  then  emitted  the  following 
oath,  which  was  appended  to  the  stamped  inventory 
produced  in  process: 

'*  That  the  foregoing  inventory,  each  page  of  which  is  signed 
hy  the  deponent  and  tbe  said  commissioner,  as  relative  hereto, 
is  a  full  and  true  inventory  of  all  the  personal  or  moveable 
estate  and  effscts  of  the  taid  deceased,  wheresoever  edtuated, 
already  recovered,  or  koown  to  be  exiadng,  belonging  or  due 
to  bin)  beneficially  at  the  time  of  his  death ;  and  that  the  said 
estate,  situated  in  Scotland,  is  of  the  value  of  £687.  10s.,  and 

under  the  value  of  £800 All  which  is  truth,  as  the  deponent 

shall  answer  to  God." 

Mr  Lyell  and  Messrs  Greig  and  Morton,  who,  in 
respect  of  their  diligence  (see  «t^a),  claimed  to  be 
preferred  to  Miss  Christie  on  the  fund  in  medio,  ob- 
jected, in  the  competition,  to  the  procedure  adopted 
by  her:  (1.)  That  she  had  omitted  to  depone  to  the 
verity  of  her  debt,  as  required  by  the  Statute  4  Geo. 
IV.  c.  98 :  (2.)  That  she  failed  to  give  due  notice  in 
the  Edinburgh  Gazette,  in  terms  of  the  Statute,  of  her 
application  for  confirmation,  in  respect  that  the  notice 
only  appeared  in  the  Gazette  of  the  21st  February. 
The  14th  and  18th  of  February  were  Grazette  days, 
but  no  notice  was  inserted  on  either  of  these  days. 
The  Statute  provides  (§  3  and  4) : 

"  III.  And  be  it  further  enacted.  That  from  and  after  the 
1st  day  of  January  1824,  every  person  requiring  confirmation^ 
shall  confirm  the  whole  moveable  estate  of  a  deceased  person 
known  at  the  time,  to  which  such  person  shall  make  oath : 
Provided  always,  That  it  shall  and  may  be  lawful  to  elk  to 
each  confirmation  any  part  of  such  estate  that  may  afterwards 
be  disoovered,  provided  tbe  whole  of  such  estate  so  discovered 
shall  be  added  upon  oath  as  aforesaid :  Provided  nevertheless^ 
That  nothing  herein  contained  shall  affect  or  alter  tbe  provision 
made  with  respect  to  special  assignations  made  by  an  Act  of  the 
Scottish  Parliament  in  the  year  1690,  intituled,  Act  anent  con- 
firmation of  testaments. 

•*  IV.  Provided  further,  slid  be  it  enacted.  That  ui  the  case 
of  eoafirmation  by  ezecutora.creditors,  such  confirmation  may 
be  limited  to  tbe  amount  of  the  debt  and  sum  confirmed,  to 
which  such  creditor  shall  make  oath :  Provided  always.  That 
notioe  of  every  application  for  confirmation  by  any  execator- 
creditor,  shall  be  inserted  in  the  Edinburgh  Gazette,  at  least 
once  immediately  after  such  application  shall  be  made ;  in  evi- 
4eBoe  whereof,  a  copy  of  the  Gazette,  in  which  such  notice 
shall  haFB  been  inserted,  shall  be  produced  in-  Court  before 
any  such  confirmation  shall  be  further  prooeeded  in.*' 

Mr  Lydl  and  Messrs  Greig  and  Morton  founded 
particularly  on  the  fourth  section  of  the  Act,  and  Miss 
Christie  on  the  third,  in  support  of  their  pleas.  The 
Court  at  last  calling,  considering  the  question  to  be 
attended  with  doubt,  ordered  the  parties,  before  an- 
swer, to  lodge  minutes  of  debate,  **  whether  the  con- 
firmation of  Miss  Christie,  as  executor-creditor  of 
Robert  Jamieson,  was  correct  and  regularly  proceeded 
in,  according  to  the  provisions  of  the''  Act. 

Messrs  Greig  and  Morton  and  Mr  Lyell,  in  their 
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minute  of  debate,-  pleaded — The  purpose  of  requiring 
the  creditor,  in  any  case,  to  depone  to  the  verity  of 
his  debt,  is  to  give  to  other  parties  interested  in  the 
estate  of  the  deceased  that  sort  of  security  which 
the  sanction  of  an  oath  afibrds  them,  that  the  estate 
is  not  carried  off  by  a  party  having  no  just  right 
to  it.  The  necessity  for  Uiis  protection  is  augmented 
precisely  in  proportion  to  the  amount  of  the  intro- 
missions of  the  executor-creditor,  and  is  strongest  of 
all  in  the  case  where  he  takes  possession  of  the  whole 
estate  to  which  their  claims  attach.  Accordingly,  it 
cannot  be  argued  that  the  4th  section  requires  an 
oath  of  verity  to  a  partial  confirmation  by  an  exe- 
cutor-creditor:  it  is  not  necessary  where  the  execu- 
tor-creditor meabs  to  confirm  to  the  whole  move- 
able succession,  and  so  is  regulated  by  the  previous 
sections.  Mr  Bell  (Principles,  2d  ed.  p.  489,)  lays 
down  the  rule  absolutely,  that  "  the  creditor  who  ap- 
plies must  swear  to  the  verity  of  his  debt ;"  and  the 
instructions  given  by  the  Commissaries  of  Edinburgh 
to  their  clerk,  immediately  after  the  passing  of  the 
Statute,  which  are  produced,  show  that  the  Act  has 
been  understood  and  construed  in  practice,  as  requiring 
an  oath  of  verity  in  all  cases  of  confirmation  by  execu- 
tors-creditors. Without  any  exception.  It  has  been 
argued,  that  the  only  oath  required  by  the  section  of 
the  Statute,  in  any  case,  is  an  oath  to  the  '<  amount  of 
the  sum  confirmed,"  and  were  this  construction  correct, 
it  would  no  doubt  solve  the  difficulty  arising  from  the 
imperative  terms  of  the  provision,  and  reconcile  the 
argument  for  Miss  Christie  with  the  whole  of  the  Act. 
But  such  a  construction  will  not  bear  elamination. 
The  words  of  the  provision  are,  that  the  "  confirmation 
may  be  limited  to  the  amount  of  the  debt  and  sum 
confirmed,  to  which  such  creditor  shall  make  oath." 
Now,  resolving  the  relative  in  this  sentence  into  the 
antecedent  which  it  expresses,  the  nrovision  is,  that 
the  creditor  <<  shall  make  oath  to  the  amount  of  the 
debt  and  sum  confirmed."  This  is  the  unavoidable 
convc^ion,  and  it  is  impossible,  from  the  structure  of 
the  sentence,  to  separate  between  the  term  <<  debt"  and 
the  term  **  sum"  mentioned,  so  as  to  apply  the  oath  to 
the  *<  sum  confirmed,"  and  exclude  it  from  the  "  debt ;" 
fbr  while  the  limitation  of  the  confirmation  is  applicable 
to  the  amount  of  both  debt  and  sum,  the  same  definite 
article  embraces  both,  viz.  **4he  debt  and  sum  confirm- 
ed," and  equally  forbids  such  separation.  Miss  Chris- 
tie accordingly  does  not  contend  for  such  a  separation, 
but  on  the  contrary,  admitting  the  union  of  the  terms 
to  be  indissoluble,  she  tnaintains  that  they  a^e  iden- 
tical in  meaning :  that  the  one  is  a  mere  equivalent  of 
the  other ;  and  both  together  mean  just  the  amount  of 
the  inventory  or  sum  confirmed.  Now,  it  is  quite  true 
that  the  amount  of  the  inventory  is  the  *<  sum  confirm- 
ed," because  that  amount  is  always  estimated  in  money, 
which  thus  becomes  the  subject  of  the  confirmation, 
to  that  the  "  sum  confirmed"  comprehends  the  subject 
of  every  confirmation,  and  this  expression  is  a  sufficient 
.exponent  of  the  Act,  in  so  far  as  it  provides  for  an 
oath  to  the  amount  of  the  inventory.  The  addition 
,of  the  term  <<  debt,"  therefore,  assuming  it  to  be  equi- 
valent, is  superfluous.  But  it  is  not  equivalent.  A 
debt  is  only  one  of  the  many  subjects  of  confirmation. 
The  estate  confirmed  may,  and  generally  does,  consist 


of  moveable  property  of  various  other  descriptions: 
such  as  government,  bank,  or  other  stocks,  lying  money, 
interest  on  bonds,  ships,  books,  stock  in  trade,  corn, 
cattle,  furniture,  &c., — so  that  if  the  debt  and  sum 
confirmed  are  to  be  taken  as  synonymous,  the  latter 
must  be  limited  by  the  former,  and  the  oath  of  the 
executorrcreditor  would  be  required  by  the  Aot,  only 
where  the  subject  Of  the  confirmation  pr  sum  confirmed 
was  a  debt  due  to  the  deceased.  It  is  of  course  im- 
possible to  give  the  Act  this  construction,  and,  there- 
fore, **  the  debt"  must  be  held  to  be  something  dif- 
ferent from  "  the  sum  confirmed."  And  it  is  clear  that 
it  can  be  nothing  else  than  the  debt  due  to  the  cre- 
ditor confirming,  to  which,  as  well  as  to  the  estate 
confirmed,  he  is  required  to  make  oath,  for  the  purpose 
of  securing  the  public  against  the  ui\]ust  use  of  an 
exclusive  diligence. 

The  claimants,  Lyell,  &c.,  admitted  that  the  practice 
in  the  different  Commissary  Courts,  from  which  reports 
were  produced  by  both  parties,  was  not  imiform,  but  in 
many  the  Statute  had  been  understood  in  the  sense  con- 
tended for,  and  accordingly  an  oath  to  the  claim  of  the 
creditor  confirming,  had  in  several  instances  been  re- 
garded as  indispensable ;  but  though  there  was  not  a  uni- 
formity in  practice,  it  was  not  the  practice  under  the  Act, 
but  the  province  of  the  Court  to  explain  the  Statute. 
Reference  and  illustration  was  made  to  the  cases  of  Car-^ 
michael,  10th  Feb.  1821,  F.C.,  and  Millar  v.  Stewart, 
19th  Feb.  1835,  ante.  Vol.  VII.  p.  239-  In  the  first  of 
these  cases,  the  Court  required  an  explanation  of  a  delay 
of  five  days  in  reporting  a  poinding  under  the  Bankrupt 
Statute,  and  in  the  latter,  a  poinding  was  annulled,  in 
respect  of  a  delay  of  sixteen  days  in  reporting,  though 
an  offer  of  proof  was  made  that  the  average  time  for  re- 
porting in  the  particular  sheriffdom  was  even  much 
greater  than  in  the  instance  in  question. 

(2.)  Before  the  passing  of  the  Statute,  a  decree- 
dative,  as  executor-creditor,  might  be  obtained  on  the 
lapse  of  nine  days,  with  proclamation  at  the  market 
cross  and  church  doots*  This  procedure  tended,  as  a 
quiet  matter,  to  prevent  the  notice  to  parties  at  a  dis- 
tance. To  remedy  evils  thence  arising,  the  Statute  was 
passed  to  certiorate  all  and  sundry,  by  a  gazette  no- 
tice, of  the  intended  procedure,  and  the  diumants  so  con- 
strued the  Statute,  that  it  was  intended  that  the  public 
should  have  a  warning  of  as  g^at  duration  as  the  nine 
days'  inducia  in  the  previous  practice,  as  it  provided 
that  notice  should  be  inserted  in  the  Gazette  immediately 
after  an  applioation  for  confirmation  was  made ;  and  it 
was  declared  that  a  copy  of  the  Gazette  **  shall  be  pro- 
duced in  Court  before  such  confirmation  shall  be  further 
proceeded  in."  The  construction  to  be  put  on  the  word 
*'  immediately,"  as  the  time  within  which  the  Gazette 
notice  was  intended  to  be  made,  depended  on  the 
meaning  attachable  to  the  direction  respecting  the  pro- 
duction of  a  copy  of  the  Gazette.  The  public  was  in- 
terested that  tlie  time  should  be  equal  to  the  (M^vious 
induciiB  from,  the  date  of  the  Gazette  notice.  All  form 
would  be  satisfied,  provided  the  clerk  retained  the  edict 
till  the  necessary  production  of  the  Gazette;  or,  if 
it  were  assumed  that  the  application  for,  and  the  issue 
of  the  edict  were  considered  as  one  step,  the  same  re- 
sult would  be  attained,  by  producing  the  Gazette  copy 
previous  to  the  execution  of  the  copy ;  for  in  both  in- 
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stances  the  public  would  have  a  notice  of  equal  duration 
with  the  old  mdueiiE,  Miss  Christie,  however,  maintains 
a  position  on  the  Act  of  Sederunt,  which  would  subvert 
the  Statute.  The  Act  of  Sederunt  was  merely  passed 
for  the  purpose  of  explaining  the  meaning  to  be  at** 
tached  to  the  term  "  immediately,"  in  reference  to  the 
Gazette  notice.  Ten  days  is  the  period  which  is  de- 
fined for  inserting  the  Grazette  notice,  thereby  leaving 
untouched  the  injunction  that  the  confirmation  shall 
not  be  farther  proceeded  in.  The  policy  of  the 
Statute  was  plainly  to  prevent  the  expiry  of  the  tn- 
ducitB  before  the  public  should  be  warned.  In  this 
case,  the  indueuE  were  almost  expired  before  the 
Gazette  notice  appeared,  and  the  public  had  only  five 
days'  intimation. 

Pleaded  for  Miss  Christie,  (1.)  The  confirmation  for 
Miss  Christie  was  for  more  than  the  whole  moveable 
succession,  and  so  fell  under  the  third  section  of  the 
Statute,  which  did  not  require  an  oath  of  verity,  but 
an  oath  the  same  as  she  emitted.  She  farther  argued, 
that  the  fourth  section  even  could  not  be  read  so  as  to 
require  such  an  oath. 

(2.)  A  judaical  interpretation  could  not  competently 
be  pat  on  the  Statute,  so  as  to  read  the  term  <*  imme- 
diately," respecting  the  Gazette  notice,  in  the  sense  that 
proceedings  might  be  annulled  if  a  single  gazette  day 
were  permitted  to  pass,  as  in  that  case  no  allowance 
could  be  granted  for  places  at  a  distaqce.  It  was  fur- 
ther a  fallacy  to  state,  that  the  decree-dative  vested  a 
preference ;  for  before  decree  of  confirmation,  any  other 
creditor  might  be  conjoined  in  the  ofiice  of  executor. 
In  the  present  case,  which  was  conducted  according  to 
the  established  form  of  Lanarkshire,  twenty-four  days 
elapsed  before  final  decree,  and  fifteen  from  the  Gazette 
notice.  It  was  contrary  to  practice  to  precede  the 
execution  of  the  edict  by  production  of  a  copy  of  the 
Gazette.  The  reverse  was  the  procedure ;  for  the  Com- 
missary clerk  is  bound  to  issue  the  edict  to  any  one 
asking  it,  and  has  no  discretion ;  and  the  execution  is 
not  under  his  control.  It  is  not  to  him  th^t  the 
Gazette  has  to  be  produced,  but  )n  the  Court,  for  the 
purpose  of  proceedings  ulterior  to  the  mere  initiative. 
The  Act  of  Sederunt,  12th  November  1825,  §  19,  put 
the  matter  at  rest,  which,  by  fhir  reading,  provides  ten 
days  for  giving  the  notice,  computing  from  the  signa- 
ture of  the  edict.     At  advising, 

Lord  GUUet, — An  oath  of  verity  never  was  required  by  a 
creditor  confirming  as  executor-creditor ;  and  as  to  the  ot^er 
points,  the  requisites  of  the  Statute  seem  to  have  been  complied 
with. 

Lord  President,  Lord  Mttckerizie,  and  Lord  Core- 
house  concurred,  and  the  Court 

**  Adhere  to  the  interlocutor  of  the  Lord  Orclinary  reclaimed 
against  (tunra^  p.  75),  and  refuse  the  desire  of  the  reclaiming 
note :  Hnd  the  defenders  entitled  to  expenses  from  the  date  of 
the  Lord  Ordinary's  interlocutor,  and  remit  the  account  thereof 
to  the  auditor  to  tax  and  report." 

Aet.  Dean  of  FaouUy  (Hope) ;  Ferrie  and  Jamiesoh,  W.S., 
AffeiUt — Ali,  Solicitor- General  (Rutberfurd),  Pyp«r,  Russel : 
Qreig  and  Morton,  W.S..  Agenti.^S.,  Clerk [G.U.F.} 
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First  Division (G.D.F.) 

No.  189. — The  Right  Honourable  Wii-liam  Lord 
Panmure,  laith  concourse  of  His  Majesty's  Ad- 
vocate, Petitioners,  v.  ALexatsdzb.  Davidson, 
Respondent. 

Process—Interdict,  Breach  of — Petition  and  Complaint — Ser- 
vice— Pier  and  Shore  of  Leith — An  interdict  having  been 
obtained  against  a  certain  party  for  poaching :  a  petition  and 
complainty  with  the  public  concourse,  was  thereafter  presented 
fir -breach  of  the  interdict,- followed  by  the  report  of  a  mes- 
senger  and  other  persons^  that  the  party  had  no  domicile, 
and  could  not  be  found  in  the  county  where  he  usually  haunted 
— the  Court  ordered  special  service  of  the  petition  and  com^ 
plaint  to  be  made  at  tlie  market-cross  of  Edinburgh,  and  pier 
and  shore  of  Leith,  and  at  the  head  burgh  of  the  shire  where 
the  party  usually  haunted. 

Lord  Panmure  presented  a  petition  and  complaint, 
with  the  public  concourse,  against  Davidson,  who,  it 
was  alleged,  had  been  guilty  of  a  breach  of  interdict 
obtained  against  him  for  poaching ;  and  the  petition 
prayed  that  imprisonment  by  fine,  or  otherwise,  should 
be  inflicted  for  the  breach  of  interdict  and  contempt  of 
Court.  At  last  advising  (1  st  December  1 836),  a  special 
warrant  was  craved  to  serve  the  petition  against  David- 
son at  the  head  burgh  of  the  shire  where  he  generally 
haunted,  as  he  had  no  fixed  domicile.  The  prayer  waa 
superseded  till  a  report  should  be  obtained  from  a  mes^ 
senger,  that  he  had  no  residence,  and  could  not  be  found 
in  the  county  where  he  usually  haunted ;  which  being 
produced  of  this  date,  along  with  certificates  from 
other  persons  to  that  effect,  a  motion  was  agaui  made 
for  special  service  at  the  head  burgh  of  the  shir^  where 
he  usually  haunted. 

Lord  Gillies, — There  is  no  saying  whether  the  party  be  in 
or  out  of  the  kingdom,  I  would  therefore  order  service  at  the 
market-cross  of  Edinburgh,  and  pier  aod  shore  of  Leith,  and  a( 
the  cross  of  Aberdeen,  as  the  head  burgh  of  the  shire  where,  it 
1ft  alleged,  he  usually  haunts. 

Lord  Mackenzie I  think  that  course  is  the  proper  one. 

.   Lord  Corehouse. — I  should  certainly  suggest  the  addition  of 
the  cross  of  Edinburgh,  and  pier  and  shore  of  Leith. 

Lord  President  concurred^  and  the  Court  granted 
warrant  as  craved^ 

Act,  Solicitor- General  TRutherfurd) ;  Fotheringham  and 
Lindsay  .W,S.,  Agents — Adt,  Absent — D.,  Clerk [G.D.F.J 

1st  March  1837. 
Second  DmsioN. — (J.D,M.) 

No.  190. — WiSHAw  and  Coltness  Railway,  and  the 
Company  of  Prophietohs  thereof,  Pursuers,  r, 
Sib  Henry  Steuart,  ofAttanton,  Bart.,  and  Wil- 
liam Dixon,  Esq,,  Defenders* 

Obligation — Condition — ^Statute — Corporation — Homologation 
—  Circumstances  in  which  it  was  held,  1 .  TTiat  certain  condi- 
tione  proposed  to  be  attached  to  the  payment  of  the  shares  of  a 
class  of  stdfseribers,  by  the  promoters  of  a  railway,  but  not 
embiftdied  in  the  Statute  incorporating  the  Company,  were  re^ 
vived  and  confirmed  by  the  subsequent  actings  of  the  Company  ; 
and^  2.  In  like  manner,  an  agreement  by  certain  of  the  pfoprie^ 
tors  on  the  line  to  give  their  ground  gratuitously  for  the  use  of 

'  the  railway,  was  binding,  though  not  acceded  to  by  all  the  pro- 
prieters,  nor  referred  to  in  the  Statute,  which  contained  a  clause 
prmriding  in  general  terms  for  satisfaction  being  made  to  the 

^  owners  for  the  vtUue  of  the  ground  taken  for  the  raHway, 

By  Statute,  10th  Geo.  IV.  c.  107,  passed  on  the  1st 
Vol.  IX^No.  XXIL 
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June  1 829»  the  pursuers  vere  created  a  hody  corpo- 
rate, and  were  empowered  to  make  and  form  a  railway 
from  Qiapel,  in  the  parish  of  Cambusnethan,  to  join 
the  Monkland  and  Kirkintilloch  railway.  The  capital 
of  the  Company  was  limited  to  £60,000,  to  be  divided 
into  1200  shares  of  £50  each.  The  defenders,  who 
were  both  proprietors  on  the  line  of  the  railway,  were 
shareholders:  Sir  Henry  Steuart  to  the  extent  of  £3000^ 
and  Mr  Dixon  of  £2960. 

The  Statute  contained  the  foUowing  clause : 

"  That  in  any  action  brought  by  the  said  Company  of  Pro- 
prietors against  any  owner  or  owners  of  any  share  or  shares,  to 
recover  any  sums  of  money  due  or  payable  to  the  said  Company 
of  Proprietors,  for  or  by  reason  of  any  csll  or  calls  made  by 
virtue  of  this  Act,  it  shall  be  sufficient  for  the  said  Company 
of  Proprietors  to  declare  and  allege  that  the  defendant  or  de- 
fendants, or  defender  or  defenders,  being  a  proprietor  or  pro- 
prietors of  such  or  so  many  share  or  shares  in  the  said  under- 
taking, is  or  are  indebted  to  the  said  Company  of  Proprietors^ 
in  such  sum  or  sums  of  money  as  the  call  or  calls  in  arrears 
shall  amount  to,  for  such  or  so  many  eall  or  calls  of  such  or  to 
many  sum  or  sums  of  money  upon  such  or  so  many  shares  be- 
longing to  the  said  defendant  or  defendants,  defender  or  defen- 
ders, as  the  case  may  happen  to  be,  whereby  an  action  hath  ac- 
crued to  the  said  Company  of  Proprietors  by  virtue  of  this  Act, 
without  setting  forth  the  special  matter :  And  on  the  trial  of 
such  action  it  shall  only  be  necessarv  to  prove  that  the  defendant 
or  defendants,  at  the  time  of  making  such  call  or  calls,  was  or 
were  proprietor  or  proprietors  of  some  share  or  shares  in  the 
said  undertaking,  and  that  such  call  or  calls  were  in  &ct  made, 
and  that  such  notice  thereof  was  given  as  is  directed  by  this 
Act,  without  proving  the  appointment  of  the  committee  who 
made  such  call  or  caUs,  or  any  other  matter  whatsoever :  And 
the  said  Company  of  Proprietors  shall  thereupon  be  entitled  to 
recover  what  shall  appear  due,  unless  it  shall  appear  that  any 
such  call  exceeded  the  sum  of  £10  for  every  £100,  or  was 
made  within  the  distance  of  one  calender  month  from  the  last 
preceding  call,  or  without  notice  given  as  aforesaid." 

The  railway  was  projected  for  the  purpose  of  con- 
necting the  Clydesdale  or  upper  coal-fields  of  Lanark- 
shire with  the  city  of  Glasgow,  and  with  the  east  and 
west  county  markets  ;  and  the  promoters  of  it,  in  order 
to  obtain  the  concurrence  and  support  of  the  proprie- 
tors of  the  coal-fields  in  the  district,  made  a  proposal 
to  them,  for  enabling  them  to  raise  the  money  that 
might  be  subscribed  by  them,  of  which  the  following 
were  the  principal  provisions:  l«f.  That  the  land- 
owners should  take  up  one-third  of  the  subscription, 
amounting  to  about  £20,000,  and  that  the  remaining 
two-thirds  should  be  taken  up  by  the  general  sub- 
scribers. 2dy  That  the  subscriptions  of  the  land-holders 
should  be  made  by  way  of  burden  on  their  minerals ; 
that  they  should  not  be  payable  till  the  railway  was 
opened  to  their  estates,  and  that  they  should  then  be 
payable  in  the  shape  of  tonnage  on  their  minerals,  at 
the  rate  of  7^  per  cent,  on  the  sum  subscribed,  of  which 
5  per  cent,  was  to  be  applied  to  the  payment  of 
the  interest,  and  the  remaining  2^  per  cent,  of  the 
prinpipal  sum ;  and,  34  That  the  Railway  Company 
should  agree  to  advance,  Ufter  the  Act  was  passed,  and 
as  the  work  proceeded,  the  whole  sums  so  subscribed 
by  the  land-owners.  It  was  likewise  provided,  that  no 
mortgagee  on  the  minerals  should  enter  into  posses- 
Bion,  so  long  as  the  proprietors  should,  by  tonnages  or 
otherwise,  pay  instalments  equal  to  the  interest  of 
their  subscribed  stock,  after  the  railway  was  opened  to 
their  lands.    These  proposals  were  submitted  to  aU  the 


proprietors  on  the  line,  and  among  others,  to  the  de- 
fender, Sir  Henry  "Steuart.  The  matter  was  fully  con- 
sidered at  a  meeting  of  the  shareholders,  held  on  27th 
February  1830;  and  on  a  representation 

"  that  these  gentlemen  wished  clauses  to  be  inserted  in  the 
Act  of  Parliament,  authorising  them  to  burden  the  minerals  on 
their  respective  estates  with  die  amount  of  their  sabscriptiona, 
so  as  they  may  be  eniU>led  to  borrow  the  amount  subacribed, 
or  at  least  a  portion  of  it :  the  meeting  agreed  that  such 
clauses  be  inserted  in  the  Act  of  Parliament,  and  that  every 
facility  shall  be  granted  to  enable  the  landed  proprietors  to  ob> 
tain  that  money." 

Sir  Henry  Steuart  was  originally  a  sobecriber  to  the 
undertaking  to  the  extent  of  £500 ;  but  on  the  faith 
of  the  stipulations  in  the  above-mentioned  proposals, 
he  increased  his  subscription  to  £3000.  But  although 
this  was  the  case,  the  bonds  for  the  amount  of  their 
subscriptions,  signed  by  Sir  Henry,  Mr  Dixon,  and  the 
other  shareholders,  did  not  contain  any  allusion  to 
these  other  stipulations,  but  were  absolute  and  uncon- 
ditional. This  was  done  to  obviate  an  i^iprehended 
difficulty  in  inducing  the  House  of  Lords  to  receive 
bonds  with  these  provisions.  In  consequence  also  of 
its  being  at  variance  with  the  standing  orders,  the 
House  of  Lords  rejected  the  clause  of  the  Act  whidi 
was  proposed  for  sanctioning  these  provisions. 

At  a  meeting  of  the  shareholders,  held  immediately 
after  the  passing  of  the  Act,  it  was  stated, 

"  that  the  clause  as  to  burdening  the  minerals  had  been  struck 
out  of  the  bill  by  Lord  Shaftesbury,  and,  in  these  drcum- 
stances,  the  gentlemen  who  subscribed  in  the  hope  that  these 
dauses  would  form  part  of  the  Act,  might  be  indined  to  modify 
or  alter  their  subscriptions." 

A  proposal  was  made  and  agreed  to,  that  an  arrange- 
ment should  be  entered  into,  by  which  the  advance  on 
these  subscriptions  should  be  <^  limited  to  7j^  per  cent 
per  annum,  with  the  security  over  their  respective  mine- 
rals, in  terms  of  the  original  subscription  paper  signed 
by  them,  and  that  the  bank  who  might  agree  to  give 
them  this  accommodation,  should  obtain  the  Company's 
account."  Several  attempts  were  afterwards  made  by 
the  Company  to  procure  accommodation  from  the 
banks  on  these  terms,  but  without  success ;  and  ulti- 
mately a  different  arrangement  was  made.  But  in  the 
negotiations  with  the  banks,  and  at  the  meetings  of  the 
Company,  when  the  subject  was  referred  to,  the  con- 
ditions on  which  Sir  Henry  Steuart  at  first  subscribed, 
were  repeatedly  referred  to  as  still  existing. 

By  the  incorporating  Act,  the  line  of  the  railway  was 
described  as  beginning  at  certain  places  on  the  estate 
of  Allanton,  but  the  Company  commenced  their  opera- 
tions at  the  opposite  extremity.  The  Act  was  to  ex- 
pire, if  the  wonu  were  not  completed  in  five  years ; 
and  though  another  Act  was  obtained  in  June  1834, 
extending  the  period  of  completion  for  other  three 
years,  no  more  of  the  railway  is  now  finished  than  three 
lots  out  of  eight ;  and  these  three  are  at  the  greatest 
distance  from  Allanton. 

Previous  to  the  passing  of  the  incorporating  Act, 
at  a  meeting,  held  on  26th  September  1828,  of  the 
parties  interested  in  the  formation  of  the  railway,  at 
which  the  defender,  Dixon,  was  present,  it  was  stated, 
that  it  being  evident  that  the  result  of  making  the  pro- 
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posed  railway  will  be  to  the  benefit  of  the  land-owners 
on  the  line  of  it ; 

**  and  tbftt  so  expensive  an  undertaking  will  not  be  attempted 
or  begun,  unless  strenuously  encouraged  and  supported  by  those 
who  are  likely  to  reap  from  it  the  greatest  advantage,  it  will  be 
unnecessary  to  proceed  with  the  matter  until  the  land-owners 
agree  to  aUow  to  the  undertakers  the  ground  necessary  for  the 
railway,  and  its  works  and  wharfs,  free  of  price  and  claim  for 
damage,  and  also  to  allow  them  the  stones,  sand,  and  earth  ne- 
cessary for  the  works  and  embankments,  on  payment  of  surfece 
damage,  occasioned  by  opening  quarries  and  taking  off  the  sur- 
face ;  the  proprietors  of  the  railway,  on  the  other  hand,  being 
bound,  at  their  own  expense,  to  fence  and  inclose  the  ground 
occupied  by  them,  from  the  other  ground  of  the  land-owners, 
and  to  give  them  crossing-places.  This  being  agreed  to  by  the 
proprietors  present,  the  meeting  resolved,  that,  the  preliminary 
notices  be  given  that  a  IhU  for  making  the  railway  will  be 
brought  into  Parliament  during  the  next  session." 

A  committee  was  at  same  time  appointed  for  apply- 
ing to  the  absent  land-owners  for  their  concurrence. 
In  pursuance  of  this  agreement^  a  minute  embodying 
it  was  drawn  out  and  signed  by  the  defender  Dixon, 
and  the  other  proprietors  present.  This  minute  appears 
never  to  have  received  any  farther  signatures,  though 
the  agreement  to  give  their  ground  gratuitously  was 
acceded  to  by  some  of  the  other  proprietors.  Certain 
of  them,  however,  refused  to  become  parties  to  it ;  and 
by  the  second  section  of  the  incorporating  Act,  it  was 
provided  in  general  terms,  that  the  Company  should 
make  full  satisfaction  to  the  owners  of  lands  which 
should  be  taken  for  the  use  of  the  railway.  Part  of 
Mr  Dixon's  ground  was  taken  possession  of  for  that 
purpose,  but  without  payment  being  made  or  offered. 

In  the  execution  of  the  Act,  several  calls  were  made 
in  terms  thereof  upon  the  shareholders.  The  first  of 
these,  which  was  declared  to  be  for  payment  of  the  ex- 
pense of  the  surveys,  and  of  obtaining  the  Act  of  Par- 
liament, was  paid  by  all  the  shareholders,  including 
the  defenders ;  but  the  defenders  having  refused  pay- 
ment of  the  subsequent  calls,  the  present  action  was 
brought  by  the  Company  to  enforce  it.  Sir  Henry 
Steuart  having  died  during  the  dependence  of  the  ac- 
tion, it  was  afterwards  insisted  in  against  his  represen- 
tatives. 

Sir  Henry  Steuart  pleaded  in  defence.  That,  as 
he  became  a  subscriber  to  the  proposals  for  the  rail- 
way, upon  the  express  condition  that  his  subscription 
should  be  paid  in  the  manner  above  set  forth,  and  only 
after  the  railway  was  opened  to  his  property ;  and  as 
the  agreement  was  sanctioned  and  approved  of  by  the 
pursuers,  both  before  and  after  the  Act  of  Parliament 
was  passed,  it  was  binding  and  efiectual,  and  payment 
could  not  be  enforced  from  him,  except  under  the  con- 
ditions contained  in  his  original  subscription:  He, 
therefore,  being  willing  to  abide  by  his  subscription, 
on  the  fidfilment  by  the  Company  of  the  original  con- 
ditions, no  circumstances  could  be  instructed  to  bar 
him  from  pleading  that  he  was  not  liable  for  the  pay- 
ment of  any  of  the  calls  now  sought  to  be  recovered, 
until  these  conditions  should  be  fulfilled. 

Bir  Dixon  pleaded  in  defence — that  he  was  entitled 
to  retention  of  any  sum  due  by  him  to  the  pursuers,  as 
sobflcription  or  otiierwise,  in  security  of  the  payment 
to  which  he  was  entitled  for  the  lands  or  minerals  be- 
longing to  him,  of  which  they  had  taken  possession, 


under  the  Statute  upon  which  they  founded,  which 
specially  obliged  them  to  make  payment  of  the  value 
of  the  property  assumed  by  them.  The  Statute  forms 
the  rule  under  which  the  corporate  rights  of  the  parties 
are  to  be  exercised,  and  their  engagements  governed. 
Any  prior  engagements  into  which  they  may  have  en- 
tered, with  regard  to  the  afiairs  of  the  Company,  are 
at  an  end,  if  contrary  to  the  express  enactments  of  the 
Statute,  or  if  not  preserved  by  reference  to  them  in  it- 
Reid  V,  The  Edinburgh  Gas  Light  Company,  13th 
May  1823;  2  Shaw  and  Dunlop,  p.  259*  But,  more- 
over, the  original  engagement  to  give  ground  for  the 
railway  gratuitously,  was  only  to  take  effect  if  all  the 
land-owners  on  the  line  acceded  to  it,  and  was  not  bind- 
ing on  the  defender  until  that  condition  was  complied 
with.  It  has  therefore  been  superseded  by  the  refusal 
of  certain  of  the  land-owners  to  adopt  it,  and  must  be 
held  to  have  fallen  to  the  ground,  so  far  as  the  defen- 
der is  concerned. 

The  Lord  Ordinary  having  ordered  cases,  the  pur- 
sners pleaded — 1.  In  reply  to  Sir  Henry  Steuart^  That 
the  condition  as  to  payment  by  instalments,  originally 
proposed  to  be  attached  to  his  subscription,  has  been 
departed  from  by  the  terms  of  the  Act  of  Parliament, 
which  does  not  allude  to  it.  The  bond  subscribed  by 
Sir  Henry  for  his  shares  was  absolute  and  unconditional ; 
and  there  is  no  proposition  of  law  more  certain,  than 
that  the  terms  of  a  formal  and  probative  deed  are  not 
to  be  controlled  by  evidence  of  communings  as  to  the 
intention  of  parties  being  different  from  the  import  of 
that  deed.  This  rule  must  be  strengthened  by  the  cir- 
cumstance, that  the  deed  has  been  followed  up  by  an 
Act  of  the  Legislature,  passed  upon  the  faith  of  its 
being  a  genuine  document.  The  same  answer  applies 
to  the  other  part  of  Sir  Henry's  defence,  that  he  is  not 
bound  to  pay  his  shares  till  the  railway  is  finished  up 
to  the  lands  of  Allanton.  Whatever  may  have  been 
originally  contemplated  as  to  such  a  condition,  it  was 
abandoned  before  obtaining  the  Act  of  Parliament, 
which  is  not  merely  silent  as  to  the  existence  of  it, 
but  contains  imperative  clauses  inconsistent  therewith. 
Besides,  the  pursuers  deny  that  it  was  true,  in  point  of 
-fact,  that  any  such  proposals  or  condition  as  that  al- 
leged, were  in  contemplation  of  the  parties  when  the 
Company  was  formed,  or  the  shares  subscribed,  while 
there  is  no  trace  of  it  from  one  end  of  the  minutes 
of  the  meetings  of  the  shareholders  to  the  other.  2. 
In  reply  to  Mr  Dixon — Even  if  the  defender's  averment 
were  true,  it  could  afford  no  ground  for  refusing  pay- 
ment of  the  calls,  the  demand  for  these  being  a  re- 
gularly constituted  and  liquid  obligation :  while  Mr 
Dixon's  claim  resolves  into  one  of  damages,  unconsti- 
tuted  and  illiquid.  But  the  averment  is  not  true  in 
point  of  fact.  The  minute  of  agreement  was  signed 
unconditionally  by  the  defender,  and  did  not  bear  to 
be  an  engagement' by  all  the  proprietors  on  the  line. 
Though,  therefore,  it  was  never  assented  to  by  all  of 
them,  that  circumstance  did  not  relieve  the  defender 
from  the  obligation  he  had  undertaken  to  give  his 
ground  to  the  Company  gratuitously.  The  clause  in 
Uie  Statute,  providing  for  full  satisfaction  to  the  owners 
of  lands  for  what  might  be  taken  for  the  use  of  the 
railway,  did  not  supersede  the  prior  engagement  of 
the  defender.    It  is  a  general  clause  introduced  into 
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every  similar  Act  of  Parliament.  Besides,  at  the 
meetings  of  shareholders  held  after  the  Act  was  passed, 
at  most  of  which  the  defender  was  present,  and  cog- 
nisant of  the  proceedings,  his  engagement  was,  on  se- 
veral occasions,  referred  to  as  still  binding  on  him, 
and  formed  an  element  in  various  calculations  that 
were  drawn  up  as  to  the  expense  of  the  operations, 
while  he  never  objected  to  this,  nor  made  any  claim  for 
the  value  of  his  ground  till  the  present  action  M-as 
raised. 

Thereafter,  a  minute  was  ordered  to  be  given  in 
by  the  pursuers  as  to  the  state  of  forwardness  in 
which  the  railway  was,  and  the  probability  of  its  being 
finished  within  the  statutory  period  up  to  the  estate  of 
Allanton — ^to  which  minute  answers  were  returned  by 
Sir  Henry  Steuart. 

**  30th  June  1830 — The  Lord  Ordinary  having  again  consider- 
ed the  revised  cases  for  the  parties,  revised  minute  since  given  in 
for  the  pursuers,  with  answers  thereto,  and  whole  process — 
Finds,  Imo,  That  it  is  suiBciently  instructed  and  admitted  hy 
the  pursuers  in  the  record,  that  the  promoters  of  the  Wishaw 
and  Coltness  Railway  did,  at  the  commencement  of  their  un- 
dertaking, and  before  applying  for  the  Act  of  Parliament  sub- 
sequently obtained,  address  to  the  original  defender.  Sir  Henry 
Steuart  (in  whose  place  his  representatives  have  now  been 
sisted  as  defenders),  and  the  other  land-owners  on  the  line  of 
the  said  projected  railway,  certain  proposals,  containing  among 
other  things,  a  provision  that  such  of  the  said  land-owners  as 
might  choose  to  subscribe  for  the  execution  of  the  said  projected 
railway,  should  not  be  called  upon  to  make  payment  of  their 
subscriptions  till  the  said  railway  should  be  brought  into  their 
lands  respectively,  and  should  then  only  be  liable  to  pay  up 
their  said  subscriptions  by  annual  instalments  at  the  rate  of  seven 
and  a-half  per  cent.  Finds,  2do,  That  the  subsequent  sub- 
scription of  the  said  Sir  Henry  Steuart  of  the  sum  of  £3000  (in- 
steaiid  of  £500  originally  subscribed  by  him)  must  be  held  to 
have  been  made  with  reference  to  the  said  proposals,  and  on 
the  fiuth  of  the  special  provision  herein  before  mentioned: 
Finds,  3/to,  That  there  is  no  evidence  that  the  benefit  of  this 
provision  was  ever  renounced  or  abandoned  by  the  said  original 
defender,  but  on  the  contrary,  that  many  of  the  proceedings  and 
stipulations  of  the  parties  subsequent  to  the  passing  of  the  Act 
of  Parliament,  as  well  as  previous  thereto,  did  recognise  the 
continued  existence  of  such  provision,  and  their  mutual  under- 
standing that  it  was  to  be  implemented  and  enforced :  Finds, 
4/0,  That  the  said  provision  was  in  itself  reasonable  and  eqiut- 
able,  and  was  in  no  respect  a  finud  on  the  Legislature  or  on  the 
other  subscribers  to  the  undertaking,  having  been  pressed  on  the 
defender's  acceptance  by  the  body  of  such  original  subscribers, 
and  repeatedly  recognised  and  admitted  by  the  pursuers  after 
they  had  been  erected  into  a  company  by  the  Act  of  Parlia- 
ment referred  to ;  and  therefore,  and  in  respect  that  it  is  fully 
admitted  that  the  said  railway  has  not  yet  been  brought  into 
the  lands  of  the  said  defender,  nor  within  five  or  six  miles  of 
the  nearest  part  of  the  said  liuids,  that  no  step  has  been  tak«a 
to  advance  it  in  that  direction  for  the  last  two  years,  and  that 
there  is  good  reason  to  believe  that  it  will  not  be  brought  into  the 
said  property  during  the  time  limited  for  its  completion  by  the 
existing  Statute,  sustains  the  defences  originally  maintained  for 
the  said  Sir  Henry  Steuart,  and  now  insisted  in  by  his  represen- 
tatives, and  assoilzies  him  and  them  from  the  whole  condusions 
of  the  action,  and  decerns,  reserving  to  the  pursuers  to  pursue 
for  the  amount  of  the  said  defender's  subscription  in  any  other 
action  they  may  be  advised  to  bring  in  conformity  with  the  said 
proposals,  and  to  the  defenders  their  defences  as  accords :  Finds 
the  said  defenders,  the  representatives  of  the  said  Sir  Henry 
Steuart,  entiUed  to  the  expenses  incurred  by  him  and  them  in 
this  process ;  allows  an  account  thereof  to  be  given  in,  and  re- 
mits the  same  when  lodged  to  the  auditor  for  his  taxation  and 
report:  And  with  regard  to  William  Dixon,  the  only  other  de- 
fender, for  whom  a  case  has  been  lodged,  finds  that  be  is  not 


entitied  to  any  price  or  consideration  for  the  ground  belonging 
to  him  that  has  been  occupied  by  the  said  railway,  but  is  bound, 
in  terms  of  his  original  agreement,  recognised  and  acted  upon 
on  sever^  occasions  after  the  passing  of  the  said  Act  of  Parlia- 
ment, to  give  the  said  ground  for  the  use  of  the  said  railway 
gratuitously,  and  without  any  consideration ;  and,  therefore,  and 
in  respect  of  tha  illiquid  nature  of  his  claims  of  compensation 
or  retention,  and  of  the  terms  of  the  said  Act,  repels  the  de- 
fences maintained  by  him  against  the  conclusions  of  this  action, 
and  decerns  in  terms  of  those  conclusions  in  so  fitf  as  he  is  con- 
cerned :  Finds  him  liable  in  expenses ;  allows  an  account  thereof 
to  be  given  in,  and  remits  the  same  when  lodged  to  the  auditor 
for  his  taxation  and  report. 

"  Note The  case  of  the  pursuers,  as  against  Sir  Henry 

Steuart,  is  extravagantly  overpleaded  on  almost  every  point  ii 
the  argument.  Their  denial  of  the  authenticity  of  the  copy  of 
the  proposals  in  process,  and  their  professions  of  their  ignorance 
of  any  document  of  such  a  tenor,  are,  to  say  the  least  of  them, 
altogether  unaccountable,  and,  so  far  as  the  Lord  Ordinary's  ex- 
perience goes,  without  example  in  litigations  with  persons  of 
their  conation.  That  copy  is  refeired  to  in,  and  seenss  to  have 
been  produced  along  with,  the  original  defences  fw  Sir  Henry 
Steuart,  being  marked  as  No.  8  of  process,  while  the  defences 
are  marked  as  No.  6.  Its  tenor  is  again  distinctiy  redted  in 
the  record  under  the  5th  article  of  Sir  Henry's  atatement  of 
facts,  and  referred  to  on  the  margin  by  the  said  number  of  pro- 
cess, and  in  the  pursuers' answer  to  that,  while  it  is  €Jepreuhf  mi- 
nutted  that  proposals  of  this  description  were  addressed  by  the 
promoters  of  the  undertaking  to  the  owners  of  land  on  the  line. 
There  is  no  doubt  a  reference  to  the  pursuers'  counter  state- 
ment, but  when  that  is  turned  to,  the  admission  only  appears  to 
be  more  distinct  and  unequivocal.  All  that  is  there  said  being, 
not  that  no  such  particufur  proposals  were  made,  but  that  the 
two  first  articles  of  them  Terobracing  those  recited  in  the  inter- 
locutor, and  thus  clearly  aomitted  to  have  been  contained  in  the 
original  paper),  were  afterwards  withdrawn  or  abandoned.  Of 
this  last  allegation  there  is  not  the  shadow  of  evidence.  On 
the  contrary,  whan  the  different  subscribers  agree  to  relieve  Mr 
Graharoe  (their  agent)  of  the  consequences  of  his  subscribing 
the  bond  to  be  laid  before  Parliament,  this  obligation  is  cautiously 
worded,  so  as  to  bind  those  in  the  situation  of  this  defender 
only  according  to  and  in  terms  of  the  subscriptions  respeetivefy 
made  by  them,  '  and  by  the  instalments  and  with  the  seeuritie* 
therein  specified.'  And  after  the  Act  is  passed,  this  defender, 
along  with  the  other  leading  land-owners,  after  an  option  had 
been  distinctly  given  them  to  restrict  or  withdraw  their  sub- 
scription (which  of  itself  excludes  all  argument  as  to  their  being 
absolutebf  bound  by  the  unqualified  document  they  had  pre- 
viously signed),  propose  to  the  pursuers  *  that  an  arrangement 
shall  be  made  by  which  the  advance  on  their  subscriptions 
should  be  limited  to  7^  per  cent,  per  annum,  with  the  security 
over  the  minerals,  and  in  terms  of  their  original  subscriptions,' 
and  to  this  proposal,  as  is  recorded  in  the  minutes  of  5th  June 
1829,  '  the  meeting  agree.'  The  attempt  of  the  pursuers  to  re- 
present this  as  a  mere  consent  on  their  patt  that  the  land-owners 
should  themselves  endeavour  to  negotiate  such  a  loan,  is  psl- 
pably  absurd.  They  manifestiy  required  no  consent  from  the 
pursuers  to  enter  into  such  a  negotiation ;  nor  is  it  conceivable 
that  a  suggestion  of  tfutt  nature  should  have  been  entered  on 
the  minutes  as  a  proposal  to  the  meeting,  and  one  to  which,  after 
deliberation,  they  are  stated  '  to  have  agreed.'  The  meaning 
obviously  was,  that  the  pursuers,  who  wanted  the  money  of 
those  subscribers  sooner  than  it  was  exigible  from  them  under 
their  contract,  should,  for  their  own  accommodation,  endeavour 
to  get  it  advanced  by  the  banks  upon  such  security  as  those 
subscribers  were  then  in  a  condition  to  give.  If  the  land-owners 
had  been  bound,  like  any  other  subscribers,  to  pay  down  their 
money  when  it  was  called  for,  the  Ck>mpany  plainly  had  nothing 
to  do  with  getting  the  banks  to  advance  it  for  them,  and  the 
whole  proceeding  was  without  meaning.  But  it  is  really  need- 
less to  dwell  on  this,  for  the  subsequent  proceedings  of  the 
Company  take  away  all  doubt,  and  demonstrate  what  was  the 
true  nature  and  object  of  the  whole  arrangement.  Instead  of 
leanng  the  land-owners  to  negotiate  for  an  advance  on  the  bvsc 
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terms  they  could,  with  the  mere  permission  and  countenance  of 
the  Company,  the  business  is  immediately  delegated  to  a  com- 
mittee, on  which  no  one  of  these  land-owners  is  named,  and 
which  proceeds  in  the  task  without  any  reference  to  a  consult- 
ation with  them.  A  sub-committee  accordingly  frames  the 
draft  of  a  proposal  for  the  banks,  which  is  submitted  to  the 
larger  body,  and  ultimately  to  the  Company,  and  approved  of; 
and  in  that  document,  prepared  behind  the  backs  of  the  land- 
owners, and  without  the  least  hint  or  instigation  from  them,  it 
is  very  candidly  and  distinctly  set  forth  as  the  circumstance 
which  had  made  the  application  necessary,  *  that  it  had  been 
stated  by  the  land-owners  at  the  outset,  that  it  would  be  incon- 
venient for  them  to  advance  any  of  their  £13,000,  until  the 
railway  was  opened,  when  they  will  conveniently  be  enabled 
to  advance  it  by  instalments  at  7^  per  cent,  annually,  out  of 
their  minerals.'  See  minute  of  18th  June  1829.  This  single 
citation  is  conclusive  against  the  whole  case  of  the  pursuers, 
and  gives  a  character  to  their  confident  and  reiterated  assevera- 
tions, that  they  knew  nothing  of  any  original  proposals  similar 
to  the  copy  produced,  and  never  in  any  way  recognised  the  im- 
portant stipulations  therein  contained,  as  to  suspending  payment 
of  the  defender's  subscriptions,  on  which  the  Lord  Ordinary  is 
not  willing  to  enlarge. 

'*  It  is  needless  to  follow  out  the  detail  of  the  subsequent 
proceedings.  The  committee  of  the  Company  proceeded  to 
negotiate  with  the  banks,  and  to  report  their  success  to  the 
Company,  without  any  reference  to  or  interference  by  the  land- 
owners. The  affair,  indeed,  was  entirely  their  own.  If  they 
succeeded,  they  would  obtain  immediate  possession  of  their  sub- 
scriptions for  the  Company's  use.  If  they  faUed,  they  must  be 
contented  to  wait  till  the  time  of  payment  shall  come.  It  ap- 
pears that  they  ultimately  failed,  and  the  consequence  has  been 
this  incompetent  attempt  to  subject  the  defender  ante  diem. 

*'  Not  less  extravagant,  nor  less  palpably  refuted  by  the  re- 
cord, is  the  pursuers'  next  allegation,  that  their  original  pro- 
posals were  framed  merely  with  a  view  to  their  being  embodied 
in  the  Act  of  Parliament ;  and  that,  when  this  was  found  im- 
practicable, they  necessarily  fell  to  the  ground,  and  were  aban- 
doned. It  is  absolutely  certain  that  the  only  provision  ever 
intended  to  be  inserted  in  the  Act,  was  that  by  which  authority 
was  to  be  given  to  the  land-owners  to  bind  the  minerals  in 
their  estates,  in  security  for  their  subscriptions.  But  in  this  it 
is  manifest,  that  the  defender  Sir  Henry  Steuart  never  had  any 
interest, — such  a  provision  was  evidently  required  for  entailed 
proprietors  alone.  But  Sir  Henry  held  his  estates  in  fee-simple, 
and  not  requiring  any  statutory  authority  to  bind  them  in  secu- 
rity, plainly  could  be  in  no  way  affected  by  the  circumstance 
of  the  Act  having  passed  without  any  clause  giving  such  au- 
thcuity. 

"  But  the  pursuers*  main  argument  is,  that  whatever  might 
have  been  the  original  views  and  obligations  of  the  parties,  all 
these  were  superseded  by  the  passing  of  the  Statute,  by  the 
terms  of  vrhich  alone,  the  rights  and  obligations  of  all  concerned 
must  thenceforth  be  entirely  regulated  and  determined.  It  is 
truly  needless  to  inquire  how  this  might  have  been,  if  nothing 
had  passed  after  the  date  of  the  Statute,  recognising  and  renew- 
ing the  antecedent  onerous  and  equitable  engagements  of  the 
parties.  But  from  the  transactions  last  referred  to,  it  is  clear 
enough  that  this  was  the  case  here,  and  to  maintain  that  it 
would  be  illegal^  and  in  violation  of  the  Statute  to  enter  into 
Mub$egueni  arrangements,  varying  in  some  respects  from  its  pro- 
visions, appears  to  the  Lord  Ordinary  to  be  the  very  height  of 
absurdity:  Suppose  that  Sir  Henry  Steuart  had  not  at  all 
thought  of  becoming  a  subscriber  till  after  the  Act  was  passed, 
that  he  bad  then  made  a  written  proposal  to  the  Company  to 
subscribe  £900,  on  condition  that  it  should  only  be  payable 
when  the  railway  was  brought  into  his  lands,  and  then  by  an- 
nual instalments  of  7^^  per  cent. ;  and  that  the  Company,  at  a 
general  meeting  after  the  report  of  a  committee,  had  deliberate- 
ly agreed  to  that  proposal,  and  sent  a  copy  of  their  minutes  to 
Sir  Henry;  would  this  hftve  been  an  illegtil  proceeding,  and 
iaeffeetoal  as  in  violation  of  the  Statute  ?  or  could  Sir  Henry, 
upon  that  ground,  have  been  called  upon  to  answer  calls  like 
an  ordinary  subscriber,  while  the  railway  had  come  to  a  stand 


at  a  distance  of  six  or  seven  miles  from  the  nearest  part  of  his 
property?  This  plain  question  disposes  at  once  of  the  pur- 
suers' whole  argument  on  the  Statute,  for  it  obviously  can  make 
no  difference  whether  such  a  stipulation  was  adopted  for  the 
first  time,  after  the  Act  was  passed,  or  was  plainly  recognised 
and  acted  upon  after  that  time,  though  it  had  been  arranged 
and  agreed  on  before.  If  it  was  just  and  reasonable  in  itself, 
it  would  not  be  .the  worse  for  having  been  contemplated  and 
mutually  admitted  from  the  beginning ;  and  while  the  fact  of 
its  being  formally  proposed  and  agreed  upon  before  the  date  of 
the  Act,  might  explain  why  its  terms  are  not  so  specifically  set 
forth  and  resumed  in  detail  after  that  event,  it  is  quite  enough 
if  it  be  clearly  referred  to  and  recognised  as  subsisting  at  any 
subsequent  period. 

"  The  Lord  Ordinary  does  not  rest  any  thing  on  the  title  of 
the  Act,  or  the  description  in  the  preamble,  as  importing  that 
the  railway  was  to  begin  at  the  lands  of  Allanton,  though  even 
this  is  material,  as  showing  how  essential  to  the  whole  under- 
taking its  coming  into  these  lands  was  considered.  But  he  cer- 
tainly was  not  a  little  surprised  at  the  confidence  with  which 
the  pursuers  have  protested  and  maintained,  in  their  last  minute, 
as  well  as  in  their  case,  that  it  was  a  matter  altogether  irrele- 
vant, and  immaterial  to  the  merits  of  their  present  demand, 
whether  their  railway  was  ever  to  be  brought  to  the  lands  of 
the  defenders  at  all,  considering  the  only  objects  which  such 
parties  could  have  had  in  joining  such  a  concern,  and  the  stipu- 
lations under  which  alone  it  is  thought  clear  that  they  did  join 
it,  it  must  be  confessed  this  is  a  strong  proposition.  The  Lord 
Ordinary  has  found  that  the  stipulation  referred  to  was  just 
and  reasonable,  and  this  is  thought  to  be  clear  enough.  But 
the  injustice  of  disregarding  it  cannot  but  be  enormously  aggra- 
vated, if  it  appears  that  this  large  sum  is  to  be  exacted  from 
the  defenders,  not  only  without  the  remotest  prospect  of  bene- 
fit to  themselves,  but  for  the  mere  purpose  of  helping  their 
rivals  to  a  market  from  which  they  are  still  excluded,  and  thus 
aggravating  the  disadvantages  of  their  natural  distance.  With 
the  pursuers'  present  means  and  credit,  it  seems  to  the  Lord 
Ordinary  plain  enough  that  the  railway  never  can  be  completed 
on  to  the  defenders*  property,  within  the  short  period  now  re- 
maining of  the  renewed  statutory  term. 

"  With  regard  to  Mr  Dixon,  the  same  view  of  the  Statute 
which  has  led  the  Lord  Ordinary  to  assoilzie  the  other  defen- 
ders, compels  him  to  repel  his  defences.  Whatever  pleas  might 
have  been  open  to  him  on  the  express  words  of  the  Act,  if  he 
had  uniformly  sought  to  avail  himself  of  them  from  its  date,  he 
is  excluded  by  his  own  acts  and  deeds  subsequent  to  that  period, 
drawing  back  and  connecting  as  they  do  with  his  voluntary  and 
reasonable  undertiddng  before.  His  case,  indeed,  is  in  this 
respect  precisely  the  converse  of  that  of  Sir  Henry  Steuart ; 
and,  accordingly,  it  is  curious  to  observe  with  what  composure 
and  apparent  unconsciousness  the  pursuers,  in  the  body  of  the 
same  paper,  set  themselves  to  answer  and  refute  the  very  argu- 
ments which  they  had  advanced  in  so  peremptory  a  tone  against 
their  other  opponents  in  the  preceding  part  of  it.  They  could 
not  well  hope  to  succeed  in  both  of  these  inconsistent  arguments ; 
and  having  prevailed  in  one,  they  roust  submit  to  give  way  iu 
tl^ther." 

The  pursuers  and  Dixon  reclaimed.     At  advising,  , 

Lord   Justice- Clerk On    the    question    with    Sir   Henry 

Steuart,  this  case  is  not  free  from  difficulty  in  some  respects. 
In  general,  it  is  by  the  Act  of  Parliament  that  such  questions 
are  to  be  determined,  and  we  are  not  to  look  at  the  preliminary 
proceedings,  unless  in  so  &r  as  they  are  embodied  in  the  Act. 
But  I  must  attend  not  only  to  what  preceded,  but  to  what  took 
place  subsequent  to  the  passing  of  the  Act ;  and  not  merely  to 
what  the  promoters  of  the  undertaking  were  willing  to  do,  but 
to  what  the  incorporated  body  of  proprietors  did.  If  you  find 
those  who  acted  as  the  Company,  conducting  themselves  as  the 
others  did  who  were  engaged  in  the  concern  before  the  passing 
of  the  Act,  and  recognising  their  actings,  we  must  give  effect 
to  them.  My  opinion  is  founded  on  the  circumstances  of  this 
case.  I  think  that,  from  the  commencement,  the  proposals 
founded  on  by  Sir  Henry  Steuart  were  made  to  the  landed  pro- 
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prietors,  and  that  this  party  did  rel^  on  a  positive  assurance 
that  access  would  be  opened  up  for  his  minerals  to  the  market ; 
while,  if  the  undertaking  were  only  partially  executed,  and  then 
cut  short,  he  would  be  in  a  much  worse  situation  than  before, 
and  instead  of  being  benefited,  be  greatly  injured.  These  pro- 
posals were  accepted  by  the  landed  gentlemen,  and  by  Sir 
Henry,  who  acted  on  them  by  taking  shares ;  and  as  soon  as 
the  conditions  of  these  proposals  are  fulfilled,  he  must  be  liable 
for  his  subscription,  but  not  till  then.  For  what  took  place 
after  the  Act  was  passed  ?  There  is  proof  that  a  communica- 
tion was  made  as  to  the  agreement  in  favour  of  the  landed  gen- 
tlemen, and  tbat  it  was  stated  that  they  were  likely,  in  conse- 
quence of  the  clause  being  struck  out  of  the  Act  of  Parliament, 
to  draw  back ;  and  one  of  them,  Mr  Grahame  of  Whitehill,  does 
limit  his  shares  accordingly.  Sir  Henry  Steuart  does  not  limit 
his  shares ;  but  no  indication  is  made  that  the  cut  is  not  to  be 
carried  to  his  lands  in  its  full  extent.  Then  the  proceedings  as 
to  procuring  monev  from  the  banks,  which  were  not  by  the  ori- 
ginal promoters  of  the  railway,  but  by  the  incorporated  Com- 
pany, are  most  important ;  and  if  there  were  nothing  else  in  the 
case,  they  being  subsequent  to  the  Act  of  Parliament,  would 
be  decisive.  The  sub-committee  charged  with  this  matter  say, 
that  the  landholders  had  stated  at  the  outset,  that  it  would  be 
inconvenient  for  them  to  pay  until  the  railway  was  opened  to 
their  estates,  when  they  would  be  able  to  make  the  payment 
out  of  their  minerals.  In  the  face  of  this,  can  the  Company  be 
now  entitled  to  turn  round,  in  violation  of  their  solemn  agree- 
ment, and  insist  on  the  clause  of  the  Act  of  Parliament?  It 
would  no  doubt  have  been  conclusive  but  for  these  circum- 
stances; but  they  cannot  be  kept  out  of  view.  I  therefore 
agree  in  the  interlocutor  of  the  Lord  Ordinary.  With  regard 
to  Mr  Dixon,  I  am  also  for  adhering.  The  agreement  does  not 
say  all  the  land-owners. 

Lord  Meadowhank. — I  am  of  the  same  opinion,  and  have  no 
difficulty.  If  there  had  been  no  proceedings  as  to  Sir  Henry 
after  the  Act  was  passed,  I  would  have  had  difficultv.  I  only 
look  at  what  took  place  before  obtaining  the  Act,  as  it  removes 
all  doubt  with  regard  to  the  meaning  of  what  occurred  after  it. 
Sir  Henry  Steuart  was  only  bound  under  conditions,  and  these 
were  quite  legal.     The  Lord  Ordinary's  note  is  conclusive  on 

this. 

Lord  Medwyn, — I  have  great  difficulty  as  to  Sir  Henry 
Steuart,  and  cannot  hold  that  the  previous  proposals  are  to 
qualify  the  enactments  of  the  Statute.  Sir  Henry  was  an  ori- 
ginal promoter  of  the  railway,  and  as  such,  I  think  that  we 
must  throw  out  of  view  the  original  proposals.  Any  condition 
attached  to  his  subscription  must  appear  either  in  the  Act  of 
Parliament,  or  from  the  subsequent  proceedings.  Now,  I  find 
that  the  minute  referred  to,  of  the  meeting  held  immediately 
lifter  the  Act  was  passed,  mentions  merely  that  the  landed  gen- 
tlemen had  subscribed  in  the  hope  that  the  clause  would  be  in- 
troduced into  it,  and  not  on  the  condition.  Then  an  opportunity 
was  given  them  at  that  time  to  withdraw,  but  Sir  Henry  did 
not  modify  his  subscription,  and  for  this  reason,  that  he  was  a 
promoter  of  the  railway,  and  might  not  wish  to  throw  obstacles 
in  the  way  of  it ;  for  if  he  had  withdrawn,  the  public  might  not 
have  come  forward  in  support  of  it.  If  it  were  not  therefore 
for  the  arrangement  proposed  to  be  made  with  the  banks,  I 
could  not  go  aloiig  with  the  argument. 

Lord  Glenlee  absent. 

Their  Lordships  accordiDgly  refused  both  reclaiming 
notes,  with  expenses. 

Lord  Ordinary,  Jeffi'ey. — Act,  Dean  of  Faculty  (Hope), 
Monteith;  W.  A.  G.  and  R.  Ellis,  W.S.,  Agents  for  Pursuers. 
— Alt.  Solicitor-General  (Rutherfurd),  Anderson  ;  Stewart  and 

Sprot,  W.S.,  Agents  for  Sir  Henry  Steuart Keay,  Sandford; 

Tod  and  Romanes,  W.S.,  AgenUfor  Mr  Dixon [J.D.M.] 


3(/Jfare&1837. 
First  Division. — (G.D.F.) 

No.  19 !• — Richard  Fbith  €md  Henbt  CHSTifSt 
W.S.,  hi»  Mandato&t,  PureuerSy  v.  Buchanan, 
Hamilton  and  Coicfany,  and  William  John- 
ston, John  HamUUm's  Trustee^  Defenders. 

Diligence — Arrestment,  Breach  of — StaL  4  Geo.  IV.  c  OS- 
Next  of  Kin — Confirmation — Vesting-.*  ^cU,  under  the 
Statute,  4  Geo.  IV.  c.  98,  f  I.J  That  an  arrestment  of  funds 
which  belonged  to  an  intestate  defunct  by  a  creditor  of  one  of 
several  of  his  next  of  hin,  who  was  alive  and  did  not  eotifirm, 
was  effectual  to  attach  the  share  of  9uch  next  of  hin,  (2.) 
The  arrestees  having  paid  over  to  certain  of  the  next  of  kin, 
who  had  themselves  duly  confirmed  as  executors  to  the  whole 
succession,  the  share  of  one  of  their  number,  who  was  alive 
and  lay  out  unconfirmed — were  held  liable  to  the  arrester,  as 
in  breach  of  arrestment. 

The  late  Robert  Hamilton,  merchant  in  Glasgow, 
died  intestate  on  26th  December  1836,  and  at  that 
time  the  defenders,  Buchanan,  Hamilton  and  Company, 
of  which  house  the  defunct  had  been  a  partner,  were 
indebted  to  him  to  the  extent  of  £4725.  1.  4.  His 
nearest  representatiTes  and  next  of  kin  were  five  in 
number:  William,  who,  as  immediate  elder  brother, 
elected  to  take  the  heritage ;  James,  who  was  abroad ; 
John,  who  resided  in  ScoUand,  and  Mary  and  Margaret 
Hamilton. 

The  pursuer,  who  was  a  creditor  of  John  Hamilton, 
one  of  the  nearest  of  kin  in  moveables  of  the  de- 
funct, used  arrestment  on  13th  January  1835,  in  the 
hands  of  the  defenders,  Buchanan,  Hamilton  and  Com- 
pany, for  £200,  as  due  by  them  to  John  Hamilton. 
When  the  arrestment  was  used,  no  confirmation  had 
been  expede  by  any  of  the  next  of  kin  of  Robert  Ha- 
milton. But,  on  the  24th  February,  William  Hamilton 
and  Walter  Buchanan,  as  commissioners  for  James 
Hamilton,  then  in  India,  along  with  Margaret  Hamil- 
ton, two  of  the  next  of  kin,  sued  out  confirmation  as 
executors  of  the  defunct,  and  were  duly  confirmed  to 
the  whole  executry ;  and  on  the  25th  of  Febmary, 
they  having  obtained  payment  from  Buchanan,  Hamil- 
ton and  Company,  of  the  sum  due  by  that  house,  paid 
over  the  share  falling  to  John  Hamilton  to  a  Mr  John- 
ston, in  trust,  for  behoof  of  the  creditors  of  John  Ha- 
milton: the  trustee  giving  Buchanan,  Hamilton  and 
Company  an  obligation  to  relieve  them  of  the  arrest- 
ment, in  case  the  same  should  be  found  a  competent 
and  habile  diligence  to  attach  the  funds  arrested. 

The  pursuer  then  brought  an  action  against  the  ar- 
restees, as  having  rendered  themselves  liable  for  the 
debt  by  the  breach  of  arrrestment,  in  respect  John's 
share  of  the  succession  had  vested  in  him. 

Defences  were  lodged  in  name  of  the  arrestees,  and 
also  of  Johnston,  John  Hamilton's  trustee.  They 
stated  that,  at  the  time  the  arrestment  was  used,  the 
defenders,  Buchanan,  Hamilton  and  Company,  were 
not  due  John  Hamilton  any  sum  whatever ;  that  the 
funds  in  their  hands  which  had  belonged  to  the  defunct, 
were  still  in  bonis  deJuncH ;  that  two  of  the  next  of 
kin  having  sued  out  confirmation,  and  John  Hamilton 
having  taken  no  steps  to  connect  himself  with  the  suc- 
cession, they  were  not  entitled  to  withhold  payment 
from  the  executors ;  but  that  they  had  taken  a  letter 
of  relief  from  John  Hamilton's  trustee,  in  virtue  of 
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which  it  was  open  to  the  pursuer  to  make  good  his 
claim  under  the  arrestment  against  him,  in  an  action  of 
multiplepoinding  which  he  had  brought  into  Court. 
They  plea€led—{\,)  That  the  action  ought  toJi>e  con- 
joined with  the  multiplepoinding.  (2.)  That  in  respect  the 
porsuer^s  interests  have  been  effectually  secured  by  the 
steps  taken  by  the  defenders  when  they  paid  over  the 
fund,  and  more  especially  now  that  the  fund  has  ac- 
tually been  surrendered  into  Court,  all  claim  of  debt 
as  against  the  defenders  ought  to  be  held  extinguished, 
whether  the  arrestment  at  the  pursuer^s  instance  shall 
be  eventually  sustained  or  not  (3.)  That  the  pursuer's 
arrestment,  however,  was  not,  in  the  circumstances 
explained  above,  a  habile  or  valid  diligence  to  attach 
in  the  defenders'  hands  the  debt  due  by  them  to  the 
deceased  Robert  Hamilton,  or  any  part  thereof.  (4.) 
That  there  had  consequently  been  no  breach  of  arrest- 
ment ;  but,  (5.)  on  the  contrary,  the  defenders  not  being 
at  the  date  of  said  arrestment  at  all  indebted  to  the 
pursuer^s  debtor,  the  payment  made  by  them  to  the 
executors  duly  confirmed  of  the  only  party  to  whom 
they  were  debtors,  was  a  good  and  effectual  payment 
In  law  to  entitle  them,  as  against  all  and  sundry,  to  a 
discharge  of  the  said  debt. 

A  motion  by  the  defenders  to  have  the  action  con- 
joined with  the  multiplepoinding  was  refused. 

"  I6th  March  1636 The  Lord  Ordinary  having  heard  par- 
ties* procurators,  repels  the  defences,  and  decerns  ui  terms  of 
the  coocliigions  of  the  libel ;  Finds  expenses  due ;  allows  an 
account  thereof  to  be  given  in,  and  remits  to  the  auditor  to  tax 
the  same  and  to  report. 

'*  iVofe The  Statute,  4  Geo.  IV.,  c  98,  as  has  often  been 

remarked,  is  not  distinctly  or  accurately  expressed.  If  it  were 
literally  construed,  it  would  support  the  defenders'  plea,  but 
being  a  remedial  Statute,  by  a  well-known  rule  of  law,  it  is 
entitled  to,  aiid  has  in  practice  received,  a  very  liberal  construc- 
tion. Thus,  although  it  is  limited  to  the  case  of  the  next  of 
kin  dying  unconfirmed,  whose  right  it  provides  shall  transmit 
to  his  representatives,  it  has  been  found  to  give  the  same  re- 
medy to  the  assignee  of  the  next  of  kin,  who  is  a  smgular  sue- 
oeraor,  and  not  a  representative,  (Feb.  9,  1830  :  Mann.) 
Bat  the  question  here  is,  what  is  the  nature  of  the  right  which 
is  so  transmitted  ?  Is  it  merely  a  jua  ad  rem,  or  does  the  pro- 
perty vest  pleno  jure  in  the  representative,  confirmation  being 
•till  required  in  both  cases  ?  In  the  one  for  the  purpose  of 
placing  the  sutgects  in  bonis  of  the  representative,  and  in  the 
other  merely  to  give  the  titie  to  administer  for  behoof  of  all 
concerned.  The  last  view  seems  most  conformable  to  the  ob- 
ject of  the  Legislature,  in  so  far  as  it  can  be  presumed  or  con- 
jectured. The  defects  in  the  law  of  Scotland  with  regard  to 
the  vesting  of  moveable  succession  had  been  felt  in  the  case  of 
JBgerton  in  1812,  and  of  Craigie  in  1817,  and  the  decisions  pro- 
Doonoed  in  both  were  calculated  to  get  the  better  of  that  defect 
in  the  case  of  succession  to  iiinds  in  England,  where  the  hard- 
ship was  most  apparent.  But  the  soundness  of  the  principle 
on  which  they  proceeded,  though  ingeniously  and  ably  stated, 
came  to  be  called  in  question,  particularly  in  the  case  of  Mil- 
ligan  in  February  1826.  It  therefore  became  desirable  to 
assBmilstf  the  law  of  Scotland  to  that  of  England  in  this  mat- 
ter, and  accordingly  the  Statute  4  Geo.  IV.  c  98,  was  passed 
in  that  year.  By  the  law  of  England,  moveable  succession 
vests  ip$o  jure,  m  the  same  manner  as  tiie  legitim  and  jus  re- 
Itcte  vest  with  us,  or  the  property  of  which  the  next  of  kin 
obtains  possession ;  and  it  cannot  be  doubted  that,  in  every 
point  of  view,  this  is  the  most  equitable  and  expedient  rule. 
The  form  of  confirmation  is  stiU  allowed  to  remain,  to  give  the 
jus  exigemdi,  ior  various  reasons,  and  in  particular,  to  serve  fiscal 
purposes,  just  as  administration  is  requisite  in  England  for  si- 
milar reasons,  although  unnecessary  for  the  purpose  of  vesting 
any  right  in  those  who  have  the  beneficial  interest  in  the  suc- 


cession. Undoubtedly  the  Statute  does  not  bring  out  this  in 
a  dear,  or  indeed  an  intelligible  manner,  and  the  Lord  Ordi- 
nary would  not  have  ventured  to  pronounce  the  interlocutor  he 
has  done,  were  it  not  agreeable  to  high  authority.  In  the  case 
of  Mann,  already  mentioned,  it  ^vas  laid  down  in  the  First 
Division,  that  '  the  Statute  was  remedial,  and  that  its  terms 
deserve  a  liberal  construction  in  reference  to  the  object  it  was 
enacted  to  promote,  that  its  purpose  was  to  give  to  tiie  next  of 
kin  surviving  an  intestate  defunct,  the  same  right  in  the  move- 
ables which  they  would  have  had  by  actually  apprehending  and 
taking  possession  of  them.'  Now,  it  is  settled  law,  that,  by 
the  apprehension  or  possession  of  moveables,  the  next  of  kin 
do  not  acquire  a  jus  ad  rem  merely,  but  that  the  property  so 
apprehended  or  possessed  no  longer  remains  in  bonis  of  the  de- 
funct, but  vests  in  them  pleno  jure  domini.  The  same  view 
had  been  previously  taken  by  Mr  Bell  in  the  5th  edition  of  the 
Commentaries,  published  in  the  year  the  Statute  was  passed. 
After  explaining  the  fprmer  state  of  the  law,  he  proceeds  to 
observe,  '  that,  by  the  recent  Statute,  this  is  altered,  and  the 
succession  is  made  to  vest  ipso  jure  without  confirmation.'  It 
is  needless  to  remark,  that  if  a  jus  in  re  is  transmitted  to  the 
next  of  kin,  it  will  found  an  effectual  arrestment  in  competition 
with  a  subsequent  confirmation.  But  while  the  Lord  Ordinary 
has  thought  it  his  duty  to  follow  these  authorities,  he  is  fully 
aware  that  the  question  is  attended  with  difficulty." 

The  defenders  redaimed.  At  advising  on  6th  De- 
cember last,  the  Court  ordered  cases  on  the  question 
rabed  on  the  Statute.     The  Statute  enacts : 

"  Whereas  it  is  expedient  that  provision  should  be  made  for 
the  better  granting  oi  confirmations  in  certain  cases  in  Scotland, 
be  it  therefore  enacted  by  the  King's  Most  Excdlent  Biajesty, 
by  and  with  the  advice  and  consent  of  the  Lords  SpiritmJ  and 
Temporal  and  Commons  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  from  and  after  the  passing 
of  this  Act,  in  all  cases  of  intestate  succession,  where  any  per- 
son or  persons  who,  at  the  period  of  the  death  of  the  intestate, 
being  next  of  kin,  shall  die  before  confirmation  be  expede,  the 
light  of  such  next  of  kin  shall  transmit  to  his  or  her  represen- 
tatives, so  that  confirmation  may  and  shall  be  granted  to  such 
representatives,  in  the  same  manner  as  confirmations  might  have 
been  granted  to  such  next  of  kin  immediately  upon  the  death  of 
such  intestate.'* 

In  the  cases,  the  pursuer  argued  that  the  Statute  was 
remedial,  and  entitled  to  a  liberal  interpretation ;  all 
authorities  concurred  in  stating  its  effect  to  be  to  vest 
the  succession  ipso  jure  as  in  England;  and  accordingly, 
in  the  case  of  Mann,  an  assignee  of  an  unconfirmed 
next  of  kin  was  preferred  to  the  confirmed  executor  of 
the  first  intestate,  and  of  the  unconfirmed  defunct  next 
of  kin.  Now,  an  arrestee  stood  precisely  in  the  same 
situation  as  an  assignee ;  but  though  in  Mann's  case  the 
next  of  kin  was  dead,  yet  that  could  make  no  difference^ 
as  she  could  not  have  validly  assigned  a  subject  unless 
it  had  actually  been  vested  in  her ;  besides,  it  is  absurd 
to  hold  that  a  succession  vests  in  one  by  his  own  death ; 
and  if  the  meaning  of  the  Statute  had  been  only  to 
vest  the  succession  in  case  of  next  of  kin  dying,  it 
would  have  declared  that  the  succession  should  not 
vest,  unless  where  the  next  of  kin  died.  The  intention, 
however,  of  the  Statute  evidently  was,  to  vest  the  suc- 
cession, notwithstanding  of  death  before  confirmation, 
just  as  in  the  case  of  the  claims  to  Jus  relicUB  and  ^- 
ffitim,  which  admittedly  vest  without  confirmation. 

The  defenders  argued,  that  the  Statute  clearly  ap- 
plied only  to  the  case  of  next  of  kin  dying  before  con- 
firmation. If  it  had  meant  to  vest  the  succession  in 
the  next  of  kin  ipso  jurcy  the  confirmation  would  have 
been  directed  to  be  to  such  next  of  kin,  and  not  to  the 
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first  defunct.  The  Statute  merely  gave  the  same  right 
to  the  next  of  kin  which  he  would  have  had  under  the 
old  partial  confirmation,  which  it  abolished,  and  which 
vested  no  part  of  the  succession,  except  that  actually 
confirmed  to.  In  Mann's  case,  the  next  of  kin  was 
dead,  and  his  assignee  came  in  as  his  "  representative," 
a  term  used  in  the  Statute,  but  applicable  only  to  such 
a  case.  That  here  the  next  of  kin  was  elive ;  and  to 
extend  the  Statute,  which  applied  expressly  to  the  case 
where  such  "  should  die  before  confirmation,"  would 
be  most  unwarrantable  and  inexpedient ;  and  this  the 
more  especially  as  the  pursuer  had  possessed,  and  ne- 
glected a  plain  and  proper  mode  of  making  good  his 
claim,  had  he  chosen  to  avail  himself  of  it,  by  con- 
firming executor-creditor  under  the  Statute  of  1G95.  c. 
41. 

The  Court,  on  advising  the  cases : 

Lord  GiUie$. — I  entirely  concur  in  the  Lord  Oidinary's 
note. 

Lord  Mackenzie  was  understood  to  say,  that  the  wording  of 
the  Statute  created  much  difficulty,  and  he  could  not  quite 
agree  with  the  views  of  the  Lord  Ordinary.  The  Statute 
abolished  nothing,  but  on  the  contrary ;  and  it  was  plain  from 
the  terms,  "  that  fi'om  and  after  the  passing  of  this  Act,  in  all 
cases  of  intestate  succession,  where  any  person  or  persons  who, 
at  the  period  of  the  death  of  the  intestate^  being  next  of  kin, 
shall  die  before  confirmation  be  ezpede,  the  right  of  such  next 
of  kin  shall  transmit  to  his  or  her  representative," — excluded 
the  idea,  that  where  the  next  of  kin  was  actually  alive,  his 
creditor  should  be  enabled  to  attach  the  share  of  the  succession 
as  a  representative.  The  above  provision  could  not  be  said  to 
apply  to  a  party  alive,  for  it  speaks  of  his  death.  He  could  not 
conceive  any  authority  for  holding  that  a  creditor  of  such  a 
debtor  had  a  right  to  take  in  that  way  as  a  representative. 
Had  a  living  man  any  representatives  in  the  usual  legal  sense  of 
the  term  ?     The  debtor  is  here  alive. 

Lord  President, — But  there  is  a  great  deal  in  what  Lord 
Gillies  said  in  the  case  of  Mann,  viz.  the  change  in  the  words 
of  the  Statute  from  next  of  kin  to  representative. 

Lord  Mackenzie ^I  cannot  hold  a  creditor  arresting  to  be 

a  representative.  This  is  a  competition  between  an  arrester 
and  a  party  confirming:  but  what  shall  be  said  if  the  com- 
petition had  been  between  a  creditor  who  had  expeded  a  con- 
firmation as  executor-creditor,  and  the  arrester?  If  the  cre- 
ditor of  the  next  of  kin  be  excluded  by  the  arrester,  so  would 
the  executor-creditor,  giving  thereby  the  jum  exigendi  to  the 
creditor  of  the  debtor  who  is  alive,  and  not  confirmed.  Is 
the  arrestment  to  stop  confirmation,  and  the  arrester  to  be  held 
the  representative  ?  I  confess  I  cannot  see  my  way  through 
the  Statute. 

Lord  Corehouse. — I  was  aware  of  the  difficulties  which  have 
struck  Lord  Mackenzie  when  I  pronounced  the  interlocutor, 
and  of  another  and  still  stronger  one,  to  which  he  has  not  advert- 
ed, namely,  that  partial  confirmation  only  vested  such  part  of 
the  succession  as  was  confirmed  to ;  but  I  have  considered  the 
rase  since,  and  I  am  of  opinion  that  that  judgment  is  well 
founded.  His  Lordship  here  read  a  note  of  the  deceased  Lord 
Balgray*s  opinion,  marked  on  his  papers  at  the  previous  ad- 
vising, to  the  effect  that  he  (Lord  Balgray)  considered  that  the 
succession  vested  pleno  jure  in  the  next  of  kin,  and  might  be 
attached  by  the  creditors  of  the  next  of  kin,  even  if  not  con- 
firmed. His  Lordship  then  recapitulated  the  opinion  given  in 
the  note,  and  stated  he  agreed  ^vith  what  ii'as  marked  on  Lord 
Balgray 's  papers  as  his  opinion. 

The  Court  accordingly  adhered^  with  additional  ex- 
penses. 

Pursuers*  Authorities Bell's  Com.  Vol.  L  pp.  141,  182. 

4  Geo.  IV.  c.  98.  Egerton,  I2th  Jan.  1812.  Craigie,  I2th  Jan. 
1817.  MiUigan,  9th  Feb.  1826.  More's  Stair,  Note  L  L  857. 
}3rodie's  Stair,  p.  597,   Note.     Robertson  on  Personal  Sue* 


cession,  p.  65.  Ersk.  III.  6.  6 ;  and  t.  9,  §  80.  Maan,  9th 
Feb.  1830  ;  S.  and  D.  8,  466.  Robertson,  26th  Jan.  1828 ; 
S.  and  D.  6,  446.  Atkinson,  19th  Jan.  1806;  Diet.  App. 
h.  t.  S. 

Defenders'  Authorities Ersk.  3,  9,  30.     Fleming,   26'th 

June  1623.  Carmichael,  22d  June  1742;  2  Bell  Com.  77. 
Sloane  Lawrie,  27th  July  1779 ;  M.  3918.  Alison,  26th  May 
1802 ;  D.  3922.  Atkinson,  &c.,  14th  Jan.  1808 ;  Diet,  voce 
Service  and  Confirmation,  App.  3.  Henderson's  Trustees, 
20th  May  1831 ;  S.  and  D.     Mann,  9th  Feb.  1830. 

Lord  Ordinary,  Corehouse. — Act.  D.  M'Neill,  Moir ;  Henry 

Cheyne,  W.S.,  Agent Alt.   Solicitor- General  (Rutherfurd), 

Ivory  ;  Gibson- Craigs,  Wafdlaw,  and  Dalziel,  W.S.,  Agents. 
— R,  Clerk fGD-F-l 

3d  March  1837. 
First  Division. — (G.D.F.) 

No.    192.-<-jAM£d    HUNTEB,  AdvOCOtOT,    V,  WULLJAM 

Fairweathee  and  Alexandee  MEECHAJix,  He- 
spontlentSi  * 

Process  —  Summons  — >  Citation  —  Jurisdiction  —  Dcftnidle  >^ 
Burgh  Magistrates —  The  Magistrates  of  a  burgh  granted  war- 
rant in  an  action  to  cite  a  defender  **  personally,  or  at  his 
dwelling-house**  The  drfender,  at  the  date  of  the  summons^ 
resided  beyond  the  jurisdiction.  Previous  to  citation,  an  A(*t 
of  Parliament  was  passed,  which  comprehended  the  domicile  of 
the  defender  within  the  extended  royalty — Held,  that  themgh 
the  defender  resided  beyond  the  jurisdiction  at  tike  date  of  the 
action,  a  citation  at  the  dwelling-house,  after  the  passing  of 
the  Act  extending  the  royalty,  was  a  competent  proceeding. 

Proof —  Evidence —  Hearsay — Witness  —  Admissibility —  In- 
terest— Master  and  Servant — Process — In  a  question  as  to 
the  liability  incurred  for  the  loss  of  a  parcel  sent  by  a  public 
coach,  where,  in  the  proof,  certain  witnesses  deponed  as  to  hear- 
say derived  from  the  porter  who  was  said  to  have  delivered  the 
parcel,  and  who  had  died  before  the  proof— Objection  repelled^ 
that  no  proof  was  adduced  that  the  master  of  the  coach  had  dis- 
charged the  porter  of  liability. 

Hunter,  as  law  agent  of  Fairweather,  raised  a  peti- 
tory action  before  the  Sheriff  of  Forfarshire,  against 
certain  parties,  in  which  he  made  production  of  various 
title-deeds  ILnd  a  bill  for  a  considerable  amount.  The 
process  having  fallen  asleep,  it  was  sent  by  Hunter  from 
Dundee  to  Forfar,  to  have  a  precept  of  wakening  ob" 
tained  on  it,  and  it  was  alleged  that  the  Sheriff- cierk» 
after  executing  the  ptirpose  for  which  it  was  sent,  re'- 
transmitted  it  to  Hunter  in  the  beginning  of  1825. 
The  process,  however,  went  amissing  for  a  length  of 
time,  and  Fairweather  incurred  considerable  expense 
in  his  endeavours  to  recover  the  process.  He  brought 
an  action  against  Mr  Merchant,  one  of  the  coach  pro- 
prietors between  Forfar  and  Dundee,  to  render  him 
liable,  in  which  action  a  variety  of  procedure  ensued  ; 
and  he  farther  brought  an  action  for  proving  the  tenor 
of  the  amissing  titles.  Afler  the  lapse  of  a  considerable 
time,  it  turned  out  that  the  process  was  found  in  the 
hands  of  a  Mr  Boyd  Baxter,  who  had  been  called  on 
to  depone  as  a  haver,  in  a  diligence  granted  to  that 
effect  in  the  action  against  the  coach  proprietors.  He 
stated,  to  the  best  of  his  recollection,  that  the  pro- 
cess had  been  put  into  his  hands  by  Mr  Hunter,  for 
the  purpose  of  holding  a  precept  of  wakening  of  the 
original  action  as  executed.  Thereafter,  the  represen- 
tatives of  Fairweather,  who  had  died,  raised  a  supple- 
mentary action  against  Hunter,  to  render  him  liabfe 
for  the  whole  expenses  incurred ;  and  the  coach  pro- 
prietor likewise  brought  an  action  of  relief  against  him. 
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The  supplementary  suminons  against  Hunter  at 
Fairveather^s  instance,  of  which  the  will  was  in  com- 
mon form,  was  dated  12th  August  1831.  In  that 
action,  the  Magistrates  granted  warrant  to  cite  Hunter 
'^  personally,  or  at  his  dwelling-house."  In  defence  to 
the  supplementary  action.  Hunter,  inier  aiie^  stated, 
that  at  the  date  of  the  summons  he  resided  at  Black- 
ness Crescent,  Perth-road,  which  at  that  time  was  not 
comprehended  within  the  boundary  of  the  burgh  of 
Dundee,  and  did  not  come  within  the  extended  royalty 
till  23d  August  1831,  when  an  Act,  which  received  the 
royal  assent  at  that  period,  comprehended  the  residence 
of  the  advocator  within  the  extended  royalty.  Though 
the  summons  was  issued  before  the  passing  of  the  Act, 
the  citation,  which  was  at  the  dwelling-house  of  the 
advocator,  was  made  after  the  passing  of  the  Statute. 

(The  point  of  liability  for  the  loss  of  the  parcel,  being 
one  which  entirely  depended  on  the  import  of  a  very 
voluminous  proof,  it  is  unnecessary  particularly  to  ad- 
vert  to  it.) 

Hunter,  besides  arguing  that  the  loss  of  the  par- 
cel did  not  arise  from  his  fault,  pleaded^  that  as  he 
resided  beyond  the  burgh  at  the  date  of  the  action, 
the  Magistrates  had  no  jurisdiction.  The  Sheriff  re- 
pelled the  plea  of  want  of  jurisdiction  in  the  Magis- 
trates ;  found  it  proved  that  the  parcel  was  delivered  to 
Hunter,  and  consequently  decerned  against  him  in  the 
action  brought  by  Fairweather  for  the  expenses  and 
damage  occasioned  to  him  by  the  loss  of  the  parcel 
through  Huntei^s  fault,  and  farther  assoilzied  Merchant 
from  the  conclusions  of  the  action  brought  against  him 
by  Fairweather,  and  found  Hunter  liiU^le  in  relief  to 
Fairweather  for  the  expenses  of  that  action,  as  also  in 
payment  of  the  expenses  which  Merchant  had  incurred 
in  defending  himself  in  the  action  against  him  by  Fair- 
weather.  Hunter  advocated,  repeating  his  plea  of 
want  of  jurisdiction. 

"  29rA  November  1836 The  Lord  Ordinary  having  heard 

counsel  for  the  parties,  and  having  afterwards  considered  the 
closed  record,  proof,  productions  and  whole  process,  Finds  that 
it  is  not  proved  that  the  parcel  containing  the  process  in  ques- 
tion, raised  before  the  Sheriff  of  For&rshire,  at  the  instance  of 
Fairweather  o.  Whiton  and  Petrie,  was  mislaid  or  missent 
through  the  negligence  of  the  proprietors  of  the  coach,  called 
the  Railway  Coach :  Finds  it  proved  that  the  parcel  was  duly 
delivered  to  the  advocator,  and  that  he  is  liable  for  all  the 
damage  and  expenses  occasioned  by  its  supposed  loss ;  therefore 
remits  the  cause  gimplicUer  to  the  Magistrates,  and  decerns : 
Finds  the  advocator  liable  in  expenses,  and  remits  to  the  audi- 
tor to  tax  the  account  thereof  when  lodged,  and  to  report. 

"  Able. — This  is  entirely  a  question  of  evidence.  It  is 
thought  that  the  proof  is  quite  satisfactory,  and  that  the  Magis- 
trates are  right  in  all  their  findings." 

Hunter  reclaimed.     At  advising, 

Lord  GiUies — The  Magistrates  could  not  have  cited  him  at 
his  dwelling-house  at  the  date  of  the  action,  but  the  order  to 
dte  was  personally,  or  at  the  dwelling-house ;  and  the  dtadon 
came  to  be  cured  aifter  the  passing  of  the  Act,  by  a  citation  of 
new  at  the  dwelling-house.  The  case  from  Glasgow  is  quite 
conclusive :  Ritchie,  1828 ;  S.  and  D. 

Lord  Prendeni. — There  was  certainly  no  Umitadon  as  to 
the  mode  of  citation. 

Lord  Mackenzie. — I  have  no  doubt  in  the  matter. 

Lord  Corehouse  concurred. 

The  counsel  for  the  advocator,  in  commenting  on 
the  proof,  argued,  that  the  hearsay  evidence  spoken  to 


by  certsdn  witnesses,  as  derived  from  a  John  Molison, 
porter  at  Merchant's  hotel,  Dundee,  who  was  dead  at 
the  taking  of  the  proof  in  regard  to  the  parcel  being 
delivered  by  him  to  Hunter,  ought  to  be  discarded,  in 
respect  that  the  deceased  was  addicted  to  constant  in- 
toxication; and  there  was  no  proof  that  Merchant 
(the  coach  proprietor  who  was  responsible  for  the  loss, 
unless  it  could  be  fixed  on  the  advocator)  had  dis- 
charged Molison  of  liability,  so  as  to  render  him  ad- 
missible as  a  witness.  If  the  hearsay  derived  from 
Molison  were  discarded,  there  was  no  sufficient  evi- 
dence to  trace  the  loss  to  Hunter. 

Lord  President, — If  the  Court  discard  this  hearsay,  wc 
might  as  well  reject  the  testimony  of  all  servants  or  shop  boys. 
It  would  be  absurd  to  think  that  they  could  not  be  examined 
without  their  liability  being  on  all  occasions  first  discharged  by 
their  masters. 

Lord  Gillies. — (In  commenting  on  the  prooO  I  admit  all 
that  has  been  said  as  to  Molison's  character,  but  it  does  not 
touch  the  question  here.  It  might  have  done  so,  if  the  question 
had  been  as  to  the  payment  to  Molison  of  the  carriage  of  the 
parcel ;  but  the  parcel,  I  consider,  is  satisfactorily  proved  tu 
have  been  delivered  to  Hunter.  So  the  remarks  as  to  Molison 
do  not  apply. 

The  other  Judges  concurred,  and  the  Court  refused 
the  note,  with  additional  expenses. 

Lord  Ordinary,  Corehouse Act.  Dean  of  Faculty  (Hope), 

D.  M'Neill;  William  Martin,  S.S.C.,  Agent Neaves/or /air- 

weather;  James  Stuart,  S.S.C.,  Agent Ivory  /or  Merchant ; 

William  Miller,  S.S.C,  Agent B.,  Clerk LG.DP] 


4th  March  1837. 

FlEST  DiVTSION (G.D.F.) 

No.  193< — Martha  Ki&kwood  and  Others,  Peti' 
tionersy  v.  William  Clecoh,  Respondent, 

A.  S.,  17th  July  1764,  and  2l8t  December  1765 -.Money 
Petition^*  Warrant  on  JiMiidal  Factor — Process — A  petition 

for  warrant  on  a  judicial  factor  to  pay  over  certain  rents  of 
an  estate  held  by  him,  presented  on  Sd  March,  superseded  till 
May  next,  in  respect  of  the  terms  of  the  Act  of  Sederunt,  17 th 
July  1764,  which  declares^  that  petitions  for  sequestration  or 

for  money  shall  not  be  entertained  after  the  20M  of  February 
in  the  winter  session. 

The  petitioners,  alleging  that  they  were  entitled  to  a 
certain  portion  of  the  rents  of  an  estate,  managed  by 
the  respondent  as  judicial  factor  appointed  by  the 
Court,  presented  this  application,  which  was  dated  3d 
March  1837,  praying  the  Court 


•< 


to  grant  warrant  to,  and  authorise  and  ordain  the  said  Wil- 
liam Cleugh  to  make  payment  to  the  petitioners  of  two-sixth 
parts  of  the  rents  of  the  property  of  John  Taylor  and  Company, 
as  belonging  to  the  trust-estate  of  the  said  deceased  William 
Taylor,  collected  by  him  as  judicial  &ctor  foresaid,  at  the  term 
of  Martinmas  last,  with  interest  thereof  from  the  said  term  till 
payment ;  and  further,  to  authorise  and  ordain  the  said  William 
Cleugh  to  make  payment  to  the  petitioners  of  two-sixth  parts 
of  the  rents  of  the  said  property  of  John  Taylor  and  Company, 
half-yearly  hereafter,  as  the  same  shall  be  collected  by  him ; 
and  fitrther,  to  tind  the  said  William  Cleugh,  as  judicial  factor 
foresaid,  liable  in  the  expenses  of  the  present  application ;  or  to 
do  otherwise  in  the  premises  as  to  your  Lordships  shall  seem 
proper." 

And  a  motion  was  made,  when  the  petition  came  to  be 
read  in  the  course  of  the  single  bills,  for  service  and 
answers  by  the  9th  current. 

Objected^  that  the  application  itself  was  incompetent, 
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in  terms  of  the  Act  of  Sederunt,  17th  July  1764,  which 
declares,  that  the  Court 

'*  will  not  receive  any  petitions  for  sequestration  or  for  money, 
after  the  25th  of  July  for  the  summer  session,  and  the  20th 
of  February  for  the  winter  session,  and  that  this  order  shall  he 
perpetuaL" 

lAjrd  Pretident, — I  am  afraid  this  application  is  too  late. 
Lord  GiUies, — It  is  plainly  a  petition  for  money,  and  we 
cannot  allow  it,  in  terms  of  the  Act  of  Sederunt 

The  Court  unanimously  superseded  consideration  of 
the  application  till  May  next. 

Authorities  for  Respondent. — A.  S.,  17th  July  1764 ;  and 
A.  S.,  21st  December  1765. 

Act,   Penney;    Greig  and   Morton,   W.S.,    Agent*, — AU> 
Fordyce;  A  Dun,  W.S.,  Agent D.,  Ckrk [G.D.P.] 


4ih  March  1837. 
First  Ditision. — (G.D.F.) 

No.  194. — Hugh  Morton  and  Others,  Petitioners, 
V,  Thomas  Morton,  ^c,  Respondents^  H  i  contra. 

Factor  Loco  Tutoris — Curator  Bonis— Expenses— (I.)  Cireum^ 
stances  in  which  the  Court  nomtmted  a  third  party  to  the 
qgice  of  factor  loco  tutoris  to  an  tmbeeUe,  in  preferenee  both 
to  the  heir-at-law  and  to  the  next  of  kin  on  the  father's  tide  of 
the  imbecile  f  both  of  whom  competed  for  the  office..  (2.)  Ab  ex- 
penses were  found  due  to  the  heir-at-iaw,  but  the  expenses  of 
the  other  competitor  were  allowed  out  of  the  estate^  he  having 
suggested  the  third  party  who  was  elected  to  the  qffice, 

Hugh  Morton,  the  cousin  and  heir-at-law  of  Mar- 
garet and  Janet  Morton,  who  were  imbecile,  presented 
an  application  to  be  appointed  the  legal  guardian  of 
the  ladies.  The  application  was  however  opposed,  on 
ft  personal  exception  by  the  respondent,  Thomas  Mor- 
ton, the  next  of  kin  by  the  fatiier^s  side  to  the  ladies, 
and  uncle  of  the  other  petitioners.  Thomas  Morton 
accordingly  presented  a  similar  application,  but  was 
opposed  in  a  similar  manner  by  Hugh  Morton. 

The  Court  rejected  both  applications,  and  appointed 
a  distant  relation  of  the  ladies,  a  Mr  Douglas  of  Rodding- 
head,  on  the  suggestion  of  Thomas  Morton.  No  ex- 
penses were  found  due  on  the  petition  by  Hugh  Mor- 
ton, but  on  the  petition  for  Thomas,  the  expenses  of 
the  appointment  of  Mr  Douglas  were  allowed  out  of 
the  estate  of  the  imbecile  ladies. 

Act,  Moir;  John  Murdoch,  S.S.C.,  Agent. — Alt.  Cowan; 
WiUiam  Menzies,  SoUdtor,  Agent B.,  Clerk [G.D.F.J 


4th  March  1837. 

FiBST  DlYISION.— (G.D.F.) 

No.  195. — Jabobs  Ooil vie  oiMf  Company,  Petitioners^ 
V,  James  Simpson  am/ John  Tod,  his  Trustee^  Re- 
spondents. 

Bankrupt —  Sequestration — Trader — Proof— Process  —  (\.)  A 
party  who  had  ceased  to  be  a  trader  fir  a  period  of  eighteen 
years,  and  had  discharged  all  his  engagements  when  he  ceased 
to  carry  on  trade,  and  subsequently  thereto  practised  as  a 
writer,  and  was  the  town-clerk  of  a  burgh — Held  not  liable  to 
be  sequestrated,  (2.)  Opinions  as  to  the  competency  of  proving 
that  the  present  difficulties  of  the  party  were  attributable  or  trae^ 
able  to  the  engagements  he  came  under  when  he  was  in  trade. 

The  petitioners,  who  were  creditors  of  the  respon- 
dent, Simpson,  on  a  bill  for  £100,  dated  9th  June 
1836,  and  mterest,  presented  this  application  to  se- 


questrate the  estate  of  their  debtor,  on  the  allegation 
that  he  fell  within  the  description  of  a  bankrupt,  as 
specified  by  the  Bankrupt  Act.  It  i^ppeared  that  Simp- 
son had  accepted  the  bill  as  a  cautioner  for  a  relation 
of  his  wife ;  and  being  unaUe  to  pay,  he  took  the  be- 
nefit of  eessio  on  24th  January  last,  granting  the  usual 
disposition  to  a  trustee  for  behoof  of  creditors.  Simp- 
son, about  eighteen  years  previously,  had  been  connect- 
ed with  a  joint-stock  distillery  near  Dundee,  which 
turning  out  a  losing  concern,  the  partners  dissolved 
the  copartnery  in  April  1819*  The  whole  debts  and 
obligations  of  the  Company  were  paid  up  and  dis- 
charged at  the  time,  and  notice  of  the  dissolution  was 
duly  advertised.  Subsequent  to  that  period,  Simpson, 
it  was  averred,  had  never  been  engaged  in  trade  in 
any  way,  but  had  followed,  since  1821,  the  vocation  of 
a  writer  in  Fife,  and  was  town-clerk  of  Pittenweem. 

The  trustee  in  the  disposition  omnium  bonorum^ 
who  was  thereafter  infeft,  opposed  the  Amplication  for 
sequestration,  on  the  ground,  (1.)  that  Simpson  was 
not  liable  to  sequestration ;  and,  (2.)  that  as  the  peti- 
tioners consented  to  Simpson's  process  of  eessio,  they 
could  not  defeat  the  judicial  trust  by  such  an  applica- 
tion ;  and  that  the  disposition  omnium  bonorum  neces- 
sarily excluded  the  petition ;  besides,  that  the  expense 
of  sequestration  would  swallow  up  all  the  estate. 

At  advising,  the  petitioners  argued,  that  the  difii- 
culties  which  forced  Simpson  to  take  the  benefit  of 
eessio  were  attributable  and  traceable  to  his  embarrass- 
ments with  the  Dundee  Distillery  Company  in  1819- 
[t  was  admitted  that  the  Distillery  Company  had 
settled  their  debts,  but  an  ofier  was  made  to  prove  that 
Simpson  had  borrowed  money  at  the  time  to  meet  his 
engagements,  and  that  he  contrived  to  keep  his  debts 
floating  till  lately,  when  he  became  insolvent,  virtually 
in  consequence  of  his  engagements  in  1819- 

Lord  President. — My  difficulty  is  this,  whether  the  original 
debts  were  so  satufied  that  they  cannot  now  be  traced  ?  If 
he  horrowed  to  keep  the  debt  floating,  would  that  alter  the 
case? 

Lord  Oillies But  the  qtecies  faeti  are,  that,  in  1819,  the 

party  setded  with  his  creditors,  fuid  was  discharged  out  and 
out. 

Lord  President. — Besides  the  difficulty  I  stated,  my  doubts 
are  increased  by  the  statement  made  on  p.  2  of  the  Appendix, 
where  it  would  appear  very  dearly  that  he  never  got  free  of 
his  original  debt ;  for  it  will  be  observed  he  states,  tiiat  he  was 
under  the  necesdty  of  borrowing  money  to  relieve  himself  of 
the  losses  at  Dundee,  where  he  was  a  trader. 

Lord  Oiliies.'-^l  can  see  no  ground  for  holding  that  this 
party  can  be  sequestrated.  He  ceased  to  be  a  trader  nearly 
twenty  years  ago,  when  he  paid  up  his  debts,  and  settled  with 
his  creditors.  Must  his  character  of  trader,  like  that  of  a  priest, 
stick  to  him  through  life,  as  the  adage  has  it — "  once  a  priest, 
always  a  priest.**  It  may,  no  doubt,  be  true  that  he  paid  off  his 
debts  at  Dundee  by  borrowing  meney  to  eflfect  this  olgect,  but 
is  that  a  reason  for  still  holdmg  him  to  be  a  trader  ?  It  is  a 
misfortune,  and  nothing  more.  Could  it  be  said,  that  where  a 
party  has  carried  on  trade  for  half-^-year,  and  become  bankrupt 
and  settled  with  his  creditors,  and  turned  minister,  or  comes  to 
the  bar,  that  he  must  still  be  held  to  be  a  trader,  because,  no 
doubt,  he  borrowed  money  to  get  quit  of  his  original  debts? 
I  cannot  follow  such  an  argument. 

Lord  Mackenzie. — I  agree  with  your  Lordship.  I  cannot 
think  that  where  a  friend  comes  forwvd  and  enables  a  party  to 
get  out  of  difficulties  in  trade,  by  giving  him  a  supply  of  money, 
and  the  party  ceases  to  carry  on  trade  for  sudi  a  length  of 
time,  that  he  is  always  to  be  held  to  be  a  tiader.     The  Bank- 
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rupt  Act  lays,  that  aequcttntioa  may  be  awarded  against  par* 
ties  who  are  actually  traders.  Therefore,  I  think  it  would  be 
a  stretch  of  the  Act  to  say,  that  a  party  in  such  a  situation  may 
be  sequestrated,  simply  because  his  present  difficulties  had 
their  origin  some  twenty  years  ago  in  tiade,  and  may  be  traced 
to  his  engagements  then,  which  were  all  discharged. 

Ijord  CorekoMu. — I  am  of  the  same  opinion.  I  think  it  incon- 
sistent with  the  policy  of  the  Bankrupt  Act,  where  a  party  has 
been  a  trader  so  &r  back  as  twenty  years  ago,  but  ceased  to  be 
so,  and  paid  off  his  creditors  at  that  time,  that  we  are  now  to 
search  his  books,  and  go  through  all  his  transactions,  for  the  pur- 
pose of  tracing  and  attributing  present  difficulties  to  previous 
embarrassments  in  trade.  It  would  be  an  inyestigation  for 
which,  I  apprehend,  there  is  no  authority.  Suppose  a  person,  after 
half  ft-year's  unsuccessful  trade,  paid  off  his  creditors,  and  ceased 
to  be  a  trader  in  every  respect,  and  at  the  lapse  of  forty  years 
he  became  embarrassed,  could  it  be  said  that  we  are  to  scru- 
dnize  his  every  money  transaction,  and  go  through  all  the 
bonds,- bills,  &c  he  had  engaged  in,  for  the  purpose  of  connect- 
ing some  minute  debt  at  this  time,  with  difficulties  occasioned 
forty  years  ago  in  trade?  It  woiUd,  I  consider,  open  a  door 
to  very  dangerous  consequences  in  the  law.  I  am  clearly  of 
opinion  that  this  party  is  not  liable  to  sequestration. 

The  Court, 

"  In  respect  James  Simpson  is  not  now  a  trader,  and  there  is  no 
evidence  that  the  debts  now  due  by  him  were  contracted  while 
he  was  a  trader,  refuse  said  petition :  Find  the  respondents  en- 
titled to  their  expenses,  and  remit  the  account,"  &c. 

Authorities  for  Petitioners. — Wotherspoon  v.  Wilson,  9th 
July  1823.  Cramond  v.  Hog,  24th  FeB.  1815 ;  P.  C.  Dick 
V.  Lyles'  Trustees,  28th  Jan.  1815 ;  F.  C.  and  Note,  p.  182. 
Case  of  Low  v.  Craw,  8th  July  1815 ;  F.  C.  Ck>ok  v,  Cu- 
thill's  Trustees,  21st  Feb.  1829.  Grant  and  Baillie,  20th  Biay 
1830;  ditto  U.  of  L.  supra.  Vol.  IV.  p.  606,  and  cases  there 
cited. 

Act.  Paton;  P.  Rae,  S.S.C.,  Agent Ah.  H.  J.  Robertson; 

Alexander  Stevenson,  W.S.,  Agent D.,  Cierk.^lG.D,F.} 

4ih  March  1837* 
First  Division. — (G.D.F.) 

No.  196. — Robert  Cuninoham  Bontine  for  Selfi 
and  €U  AdnUnutratar-in^Law  fir  his  Son  and 
DoMghieTy  W.  C.  G.  Bontine  and  Charlotte 
F.  Bontine,  Pursuers^  v,  William  Cuninoham 
Cuninoham  Gbaham  and  The  Scottish  Union 
Insurance  Company,  Defenders, 

Process — Tailzie — Declarator  of  Irritancy — Summons — Reser- 
vation— A  substitute  heir  of  entail  raised  a  declarator  ofirri'- 
taneg  against  the  heir  of  entail  in  possession,  to  have  it  found, 
in  respect  of  alleged  acts  of  contravention,  that  his  whole  right 
and  interest  in  the  entailed  lands  had  been  lost  and  forfeited,  and 
that  the- estate  had,  from  the  date  of  citation,  devolved  on  the 
pursuer  free  and  disburdened  of  these  acts,  **  and  of  all  and 
every  other  act  done,  and  deed  granted  by  the  defender,  in  relo" 
tion  to  the  said  lands  and  others,  in  contravention^*  of  the  tailzie. 
The  sumwums  contained  a  reservation  of  **  all  right  of  challenge 
competent  to  the  pursuers  and  the  other  heirs  of  entail,  for 
reducing  and  setting  aside  the  conveyances  and  other  riahts  to 
the  smid  lands  and  others,  granted  by  the  drfender  to  the  pur- 
chasers or  disponees,  and  all  heritable  securities  granted  over 
the  said  lands,  or  any  part  thereof,  by  the  drfender,  to  credi- 
tors  or  others"  Besides  the  contravener,  certain  parties,  who 
had  deduced  adjudications  of  his  right,  compeared  in  the  decla- 
rator, and  contended  that  as  their  rights  were  restricted  to 
the  Hfe  interest  of  the  defender,  and  were  made  real  encum- 
brances  brfore  the  declarator  was  brought,  they  could  not  be 
affected  by  the  action  ;  and  the  Lord  Ordinary,  without  any  mo- 
d^ieation  or  finding  as  to  the  creditors,  simply  decerned  in  terms 
of  the  libel — Question  then  raised,  whether  the  rights  of  the 
creditors  were  aficted  by  the  deeerniiure  t  The  Court,  on  the 
expknatitm  of  the  Lord  Ordinary,  in  rrferenee  tQ  the  reserva^ 


tion  in  the  summons  in  regard  to  the  rights  of  the  creditors^ 
whose  rights  he  held  to  be  reserved,  adhered  to  his  interlocutor, 
inserting  a  special  reservation  in  their  judgment  as  to  the  vali- 
dity of  the  creditors'  securities,  so  far  as  the  declarator  was 
concerned. 

Opinion  of  Lord  Ordinary  (Corekouse)  on  the  question^ 
whether  an  irritancy,  declared  against  an  heir  of  entail  in  pos- 
session subsequent  to  the  rights  of  the  creditors  of  the  contra» 
vener  being  made  real  encumbrances,  will  affect  the  validity  of 
such  securities,  when  restricted  to  the  life  interest  of  the  contra* 
vener  f 

Entail—Irritancy— .Title  to  Sue— Statute  1685— JETe/if,  (1.)  that 
where  an  entail  does  not  expressly  declare  that  a  contravener 
shall  forfeit  for  the  heirs  of  his  body,  as  well  as  for  him* 
self,  neither  a  contravention  of  the  prohibitions  of  the  entail^ 
nor  of  the  injunction  of  the  Statute  1685  to  insert  all  its  pro- 
visions in  the  subsequent  rights  and  conveyances  of  the  estate, 
can  operate  farther  than  against  the  contravener  himself;  and, 
therefore,  (2.)  That  the  son  of  a  contravener,  being  the  next 
substitute  in  an  entail  containing  a  clause  of  forfeiture  on  con^ 
travention,  not  express^  directed  against  the  contravener's 
descendants,  was  entitled  to  insist  in  an  action  of  irritancy 
against  his  father  for  alleged  acts  of  contravention. 

Entail — Title— Superiority  and  Property — Consolidation — ^Pre^ 
scription — Irritancy — Contravention — A.,  when  in  possession 
of  the  **  dominium  directum"  of  the  lands  of  O.,  (which  had 
been  fir  a  long  time  previous  in  his  family  J  purchases  from 

B.  the  **  dominium  utile"  of  these  lands,  the  disposition  con- 
taining a  procuratory  of  resignation  ad  remanentiam,  and  a 
precept  ofsasine.  A.  neither  executes  the  procuratory  nor  the 
precept,  but  he  and  his  descendants  enter  into,  and  continue 
to  possess  the  dominium  utile  and  superiority  together  for 
more  than  forty  yeari,  the  Crown-charters  to  the  successive 
proprietors,  during  all  that  period,  bearing  to  convey  "  the 
lands  of  O."  Fifty-six  years  qfter  the  purchase  of  the 
dooiinium  utile,  C,  on  succeeding  to  the  estate,  executes  the 
precept  contained  in  B.'s  disposition,  and  two  years  thereafter, 
entails  the  lands  of  O.,  assigning  to  the  heirs  of  tailzie  '*  the 
maills  and  duties  of  the  said  lands,  and  haill  writs  and  evidents 
of  the  same" —  Opinion  of  the  Lord  Ordinary  (Corehouse), 
(1.)  That  a  consolidation  of  the  superiority  and  property  had 
been  thus  effected  before  C,  succeeded,  and  that  they  were  not 
thereafter  separated  by  his  execution  of  the  precept  on  B.*s 
disposition ;  and,  (2.)   Tliat  whether  separated  6y  this  act  of 

C.  or  not,  it  was  evidently  his  intention  to  include  them  both 
in  his  entail,  under  which  all  his  successors  were  bound  to  take 
up  and  hold  them;  and,  (8.)  Fbund  by  the  Court,  that  the 
completion  of  fee-single  titles,~-4he  possession  on  these  titles, 
—.and  the  stAsequent  alienation  of  the  kinds  qf  O.  by  a  sub- 
stitute heir  of  entail,  were  acts  of  contravention  Unerring  a 
forfeiture  of  the  lands. 

Entail —  Clause — Irritancy — Contravention — Heritable  Credi- 
tors—^.,  holding  an  estate  under  a  subject  superior  by  char- 
ter of  resignation  and  cot^irmation  in  favour  of  himself  and 
his  heirs-male,  executed  a  bond  of  tailzie  of  the  estate,  where' 
in  he  obliged  the  heirs  of  tailzie  to  insert  in  their  title-deeds 
'*  all  the  provisions,  declarations,  and  irritancies  qf  this  pre- 
sent  tailzie ;"  and  in  another  clause  bound  them  to  "  bruih^ 
enjoy,  and  possess  the  said  taillied  lands  and  estate  by  vir- 
tue of  this  present  right  and  taiUie,  and  infeftments  to  follow 
hereon,  or  any  other  right  that  I  have  in  my  person  to  the 
foresaid  lands  and  others  above  written,  and  by  no  other 
right  and  title  whatsomever**^-.  Opinion  of  the  Lord  Ordi- 
nary (Corehouse),  (\.)  That  the  clause  last  above  quoted  im- 
ports that  no  heir  should  pass  by  the  entailer,  and  make  up  a 
title  to  the  exclusion  of  the  enttul:  but,  by  possessing  on  rights 
which  were  in  the  entailer's  person,  that  ne  should  subject  him- 
self to  the  obligations  in  the  bond  of  tailzie  ;  and,  f2.)  Found 
by  the  Court,  that  the  heir  of  entail,  by  completing  his  title  to 
the  estate  on  a  precept  of  clue  cooatatfrom  the  superior,  under 
the  previous  fee-simple  investiture,  to  the  exclusion  of  the  en- 
tail, committed  an  act  of  contravention  inferring  a  forfeiture 
of  the  estate. 

Nicol  Graham,  of  Gartmore,  held  the  lands  of  Gar- 
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tinstarry,  under  the  Duke  of  Montrose,  by  charter  of 
resignation  and  confirmation  in  1766,  in  favour  of  him- 
self and  his  heirs-male,  on  which  he  was  infeft. 

The  dominium  directum  of  the  lands  of  Grarchell  had 
been  long  held  by  the  Gartmore  family  Under  the  Crown. 
In  1708,  Robert  Graham,  then  of  Gartmore,  purchased 
from  Mary  Hodge  the  dominium  utile  of  the  lands  of 
Garchell,  and  got  from  her  a  disposition  in  favour  of 
himself  and  his  heirs-male,  containing  procuratory  of 
resignation  ad  remanentiamy  and  precept  of  sasine. 
This  Robert  Graham  neither  executed  the  procuratory, 
nor  the  precept  in  the  disposition  ;  but  he  and  his  de- 
scendants entered  into  possession,  and  continued  to 
possess  both  the  dominium  directum  and  the  dominium 
utile  of  the  lands  of  Garchell  for  a  period  far  beyond 
the  years  of  prescription.  Garchell  was  held  in  this 
manner  till  1765,  when  the  foresaid  Nicol  Graham, 
then  of  Gartmore,  executed  the  precept  of  sasine  in 
Mary  Hodge's  disposition,  which  had  lain  over  un- 
executed for  fifty-six  years. 

In  1767,  Nicol  Graham  executed  a  strict  entail  of 
his  lands  of  Gartinstarry,  Garchell,  and  others,  by  a 
bond  of  entail,  which  was  duly  recorded.  Nicol  Graham, 
in  1775,  was  succeeded  in  his  estates  by  his  son,  Robert, 
who  made  up  a  feudal  title  to  all  the  entailed  lands  hold- 
ing of  the  Crown,  but  possessed  the  lands  of  Gartin- 
starry on  his  apparency,  or  on  the  personal  right  created 
by  the  deed  of  entail,  down  to  his  death  in  1797. 

In  1797,  his  eldest  son,  the  defender,  succeeded  to  the 
entailed  lands,  and  made  up  titles  thereto  as  nearest 
lawful  heir-male  of  taillie  and  provision  to  his  father 
Robert  Graham.  He,  in  1799>  expede  a  general  ser- 
vice as  nearest  and  lawful  heir-male  of  taillie  and  provi- 
sion to  his  father,  conform  to  the  deed  of  entail  of  1767 ; 
and  in  virtue  of  this  service,  and  of  the  unexecuted 
precept  in  the  Crown-charter  expede  by  his  father  in 
1779)  the  defender  was  infeft  in  the  lands  of  Grarchell 
and  Cashley ;  but,  like  his  father,  he  continued  to  hold 
the  lands  of  Gartinstarry  on  his  apparency.  Under 
these  titles  he  possessed  for  a  series  of  years,  till 
afterwards,  and  without  reference  to  the  entail,  he 
made  up  other  titles  to  the  lands  of  Gartinstarry, 
Garchell,  comprehending  the  Offerance  of  Garchell, 
and  lands  of  OiTerance  of  Cashley :  all  of  which  were 
comprehended  in  the  entail  of  1767.  None  of  the 
provisions  of  the  previous  entails  were  comprehended 
in  this  new  set  of  titles  in  fee-simple,  and  on  their 
completion,  he  sold  and  disponed  the  lands  just  named, 
or  granted  bonds  and  dispositions  in  security  over 
them  for  debts  which  he  had  contracted.  In  par- 
ticular, in  December  1814,  he  granted  an  heritable 
bond  and  disposition  in  security  over  the  lands  of 
Gartinstarry  for  £1600,  to  Waiter  Dickson,  W.S., 
which  contained  a  power  of  sale,  and  on  that  deed  the 
grantee  was  infeft  in  1814.  By  disposition  in  1815, 
he  conveyed  the  lands  of  Garchell,  comprehending 
the  lands  as  above  mentioned,  and  likewise  the  lands 
of  Ofierance  of  Cashley,  to  Robert  Wibon,  account- 
ant in  Edinburgh,  in  trust,  for  payment  of  the  de- 
fender's debts;  and  the  trustee  was  duly  infeft  in 
1816.  The  lands  of  Ofierance  of  Cashley  were  then 
sold  by  the  defender  and  his  trustee,  to  Spiers  of  Cnl- 
creuch  and  others,  who  were  infeft  in  1816.  Graham 
and  his  trustee  likewise  disponed  certain  portions  of 


the  lands  of  Garchell  to  William  M'Kechnie,  who 
reconveyed  to  the  defender;  after  which  he  of  new 
disponed  them  to  George  Dunlop  and  others,  who 
were  infeft  in  1821.  Besides,  certain  other  portions 
of  Grarchell  were  vested  in  different  dlsponees,  who 
were  duly  infeft.  Having  in  this  manner  disposed  of 
these  portions  of  the  estate,  which  were  all  compre- 
hended in  the  entail,  he  further  entered  into  contracts 
of  excambion  (under  the  Statute  10  Geo.  III.)  with 
the  persons  above  named,  by  which  other  extensive 
portions  of  the  entailed  estate,  called  Mendowie,  Coal- 
rigrean.  Drum  of  Arnmanual,  and  others,  were  dis- 
poned in  exchange  for  the  entailed  lands  of  Garchell, 
Cashley,  and  others.  The  lands  of  Mendowie,  Coal- 
rigrean.  Drum  of  Arnmanual,  &c.  were  all  portions  of 
the  entailed  estate,  and  the  lands  acquired  by  the  de- 
fender in  lieu  of  these  others  by  excambion,  were  in 
like  manner  parts  of  the  entailed  estate.  By  these 
proceedings,  it  was  alleged  that  the  defender  had  com- 
mitted a  contravention  and  incurred  an  irritancy. 

This  action  was  brought  by  the  pursuer,  Robert 
Cuningham  Bontine  (the  defender's  eldest  son),  as  next 
heir  of  tailzie,  for  himself,  and  as  administrator-in-law 
for  his  children,  for  the  purpose  of  having  it  declared 
that  the  above  sales,  alienations,  and  similar  acts  of  his 
father,  were  done  in  contravention  of  the  entail,  during 
his  minority,  and  to  have  it  found  that  the  defender, 
William  C.  C.  Graham,  his  father,  had  incurred  an 
irritancy  of  his  right  to  the  entailed  estates,  in  respect 
of  the  above  proceedings,  and  that  the  lands,  rents,  &c. 
had  devolved,  on  the  pursuer,  as  the  next  heir,  *^Jrom 
and  after  the  date  of  citation  to  follow  hereon," 

**  free  and  disburdened  of  the  foresaid  dispositions  and  infeft- 
ments  thereon,  and  of  all  and  every  other  act  done,  and  deed 
granted  by  the  said  defender,  in  relation  to  the  said  several 
lands  and  others,  in  contravention  of  the  said  tailzie,  in  the 
same  manner,  and  as  fully  and  freely,  in  all  respects,  as  if  the 
said  defender  had  never  been  in  the  possession  of  the  said  bunds 
and  estates." 

The  summons  contained  the  following  reservations 
and  conclusion: 

"  Reserving  entire  to  the  pursuers  all  right  of  action  compe- 
tent to  them  and  the  other  heirs  of  entail  against  the  defender, 
for  the  loss  and  damage  which  they  have  sustained,  or  may  sus- 
tain by  and  through  the  foresaid  sales,  and  other  acts  done,  and 
deeds  granted  by  the  defender  in  contravention  of  the  foresaid 
tailzie :  As  also,  reserving  all  right  of  challenge  competent  to 
the  pursuers  and  the  other  heirs  of  entail,  for  reducing  and  set- 
ting aside  the  conveyances  and  other  rights  to  the  said  lands 
and  others  granted  by  the  defender  to  the  purchasers  or  dis- 
ponees,  and  all  heritable  securities  granted  over  the  said  lands, 
or  any  part  thereof,  by  the  defender,  to  creditors  or  others : 
And  further,  in  case  the  said  defender,  or  any  other  person  or 
persons  in  his  name,  or  by  his  authority,  shall  appear  in  the 
present  action,  and  oppose  decree  being  pronounced  in  terms  of 
the  conclusions  above  written,  he  and  they  ought  and  should 
be  decerned  and  ordained,  by  decree  foresaid,  to  make  payment 
to  the  pursuers  of  the  sum  of  £500  Sterling,  or  of  such  other 
sum  as  shall  be  modified  by  our  said  Lords,  as  the  expense  of 
process  to  follow  hereon,"  itc. 

Besides  the  defender,  Mr  Graham  of  Gartmore,  who 
was  called  in  the  action,  the  trustees  appointed  by  him, 
in  virtue  of  certain  deeds  of  trust  executed  by  him  in 
1826,  for  behoof  of  creditors,  by  which  he  conveyed 
to  them  his  whole  right  and  interest  in  his  entailed 
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property,  and  on  which  infeflment  was  passed,  appear- 
ed and  sisted  themselves  as  defenders. 

After  this  action  came  into  Court,  a  defence  was 
put  in,  that  the  lands  contained  in  the  deed  of  1767, 
were  not  effectually  secured  against  the  defender's  aots 
and  deeds.  An  anxious  discussion  took  place,  and  the 
Court  {svproy  Vol.  VII.  p.  422,)  repelled  the  defence. 

At  that  stage  of  the  procediu*e,  certain  parties  who 
bad  deduced  adjudications,  absolutely  or  otherwise,  of 
the  defender's  estate,  made  compearance  in  the  action. 
By  a  minute  in  January  1836,  the  Scottish  Union  In- 
surance Company,  as  assignees  of  the  Hope  Insurance 
Company  to  an  heritable  bond  of  annuity,  granted  by 
the  defender  to  them  in  1819)  and  who  had  deduced 
an  adjudication  of  the  lands  of  Gartmore,  compeared  in 
the  action,  and  sisted  themselves  as  defenders. 

The  pursuer  pleaded^  in  reference  to  this  part  of  the 
case — That  the  acts  specified  in  the  record  were  con- 
traventions of  the  entail ;  and  that  he  was  entitled,  on 
the  plea  of  minority,  to  be  reponed  against  these  acts. 
It  was  unnecessary  to  set  aside  previously  the  fee- 
simple  titles  made  up  by  the  defender,  as  the  completion 
of  titles  in  fee-simple  was  a  contravention  of  the  entail. 
If,  as  maintained  by  the  defender,  the  feudal  title  expede 
by  Nieol  Graham,  the  entailer,  was  inept,  he  was  entitled 
to  possess  the  lands  to  which  the  defender  had  made 
up  a  title  in  fee-simple,  on  his  right  of  apparency ;  and 
having,  by  the  deed  of  entail,  impbsed  on  himself  and 
his  rNicol  Graham's)  heirs  an  obligation  to  obtain  new 
infeftment,  and  complete  their  titles,  under  all  the  con^ 
ditions  of  the  entail,  to  the  whole  lands  contained  in  it, 
and  the  defender  having  succeeded  to  the  other  lands 
included  in  it,  he  was  bound  to  hold  the  lands  of  Gar- 
chell,  &C.,  in  virtue  of  the  entail.  The  lands  of  Gar- 
chell  and  Offerance  of  Cashley  were  feudally  vested 
in  Nicol  Graham  when  he  executed  the  entail  of  1767, 
he  and  his  predecessors  having,  in  virtue  of  their  in- 
feftments  in  "  the  lands,"  possessed  the  dominium  utile 
for  more  than  forty  years  previous  to  1767.  The 
dominium  utile  was  at  all  events  brought  under  the 
entail  by  being  possessed  from  1767  to  1816,  in  virtue 
of  infeftments  in  the  <*  lands  of  Garchell,"  &c.  In  a  ques- 
tion inter  htsredes,  this  will  not  save  the  right  of  the 
contiavener,  though  the  entail  has  not  been  recorded 
in  terms  of  the  Statute.  The  defender  cannot  plead  a 
fee-simple  title  to  Gartinstarry,  the  same  having  been 
expede  by  him  only  in  1814;  and  it  is  incompetent 
for  him  to  plead  on  the  fee-simple  title  in  the  entailer's 
person,  for  the  purpose  of  defeating  the  entail  he  was 
so  anxious  to  establish.  By  the  entail  of  1767,  such 
heirs  as  contravene,  forfeit  for  themselves  only,  and 
not  for  their  descendants ;  and  there  is  no  foundation 
for  the  idea,  that  the  contraventions  libelled,  infer  any 
forfeiture  of  the  descendants  of  the  contravener,  under 
the  Statute  1686 :  (Ersk.  III.  8.  31 ;  Fount,  6th  Jan- 
uary 1697,  Simpson) ;  but,  supposing  that  the  Statute 
admitted  of  such  a  construction  as  to  the  omission  to 
insert  the  conditions  of  the  entail  in  the  defender's 
titles,  this  could  not  prevent  the  pursuer  from  prose- 
cuting the  irritancy  as  to  the  other  acts  of  contraven- 
tion, regarding  which  there  was  not  a  shadow  of  colour 
for  maintaining  the  same  plea.  The  defences  main- 
tained by  Mr  Ghraham  were  neither  competent  nor  re- 
levant in  a  question  with  the  pursuer,  and  in  so  far  as 


they  are  maintained  by  his  creditors,  as  having  an  in- 
terest distinct  from  his  interest,  the  defences  were 
incompetent  in  this  action.  Brown  and  McMillan  have 
no  title,  qua  trustees  for  the  defender's  creditors,  to 
appear  in  this  action,  in  which  they  are  not  called  as 
such ;  and,  moreover,  the  trust-deed  under  which  they 
acted  for  behoof  of  some  of  the  creditors,  is  illegal 
and  annulled  in  virtue  of  the  Act  1696,  c.  5.  An 
heir  of  entail  is  not  entitled  to  grant  any  heritable  se- 
curity whatever;  or  at  all  events,  not  beyond  the 
period  of  his  own  possession,  nor  to  assign  a  higher 
right  than  his  own.  The  entail  1767  being  granted 
by  Nicol  Graham  in  favour  of  himself  in  liferent,  and 
William  Graham,  his  eldest  son,  and  his  heirs-male,  in 
fee ;  whom  failing,  to  Robert  Graham,  his  second  son, 
and  the  heirs-male  of  his  body, — ^the  personal  right  to 
the  lands  in  that  entail  was  vested  in  William  Graham, 
and  remained  in  hcereditate  jaucenie  of  him :  That  Ro- 
bert Graham,  the  substitute  next  called,  having  expede 
a  service  as  heir  of  taillie  and  provision  to  William 
Graham,  under  the  entail  1767,  validly  acquired  right 
to  the  unexecuted  procuratory  in  that  entail,  and  did, 
in  consequence  thereof,  validly  and  effectually  com- 
plete his  title  to  the  lands  contained  in  the  entail  1767. 
See  Lord  Strathnaver;  Rem.  Deo.  2d  February  1728. 
Gordon;  Kilk.  12th  February  1748.  Hay,  30th  June 
1758,  F.  C. 

The  defenders  pleaded — (1.)  That  the  pursuers  have 
no  title  to  insist,  because  the  provisions  of  the  tailzie 
not  being  inserted  in  the  rights  and  conveyances  under 
which  Mr  W.  C.  C.  Graham  enjoys  the  estate,  the  irri- 
tancy incurred  by  this  omission  extends  m  statuti  to 
the  pursuers,  his  descendants.  (2.)  The  defender,  Mr 
C.  Graham,  did  not  commit  an  act  of  irritancy  by 
disposing  of  the  lands  of  Gartinstarry,  and  the  domi- 
nium utile  of  the  lands  of  Garchell,  and  the  Offerance 
of  Cashley,  because  they  did  not  fall  under  the  entail ; 
and  if  the  lands  of  Garchell  had  fallen  under  the  en- 
tail, that  the  irritancy  was  purged.  (3.)  The  conclu- 
sions of  the  action  cannot  affect  the  creditors  of  Mr  C. 
Graham,  who  have  sisted  themselves  in  the  action  as 
defenders,  their  debts  being  made  real  encumbrances 
on  the  estate  before  his  contravention  has  been  declared, 
and  these  encumbrances  being  restricted  to  his  life  in- 
terest in  the  estate. 

"  The  Lord  Ordinary  (3d  February  1836,)  having  heard 
counsel  for  the  parties,  and  having  afterwards  resumed  con- 
sideration of  the  record,  productions,  and  whole  process,  repels 
the  objection  to  the  title  of  the  pursuers  to  insist  in  the  present 
action  :  Finds  that  the  defender,  William  Cuningham  Cuning- 
ham  Graham,  has  incurred  the  irritancies  set  forth  in  the  sum- 
mons, by  alienating  or  putting  away  the  lands  of  Gartinstarry, 
with  the  pertinents  thereof,  the  lands  of  Garchell,  comprehend- 
ing the  Offerance  of  Cashley  and  others,  or  a  part  of  the  said 
lands,  and  also  the  lands  of  Mendowie,  Coalrigrean,  Drum'  of 
Armanual  and  others,  all  portions  of  the  estate  contained  in  the 
entail  executed  by  Nicol  Graham,  Esquire,  of  Gartmore,  men- 
tioned in  the  record;  and  therefore  declares  and  decerns  in 
terms  of  the  libel :  Finds  the  pursuers  entitled  to  expanses  of 
process,  and  remits  to  the  auditor  to  tax  the  account  thereof, 
and  to  report. 

'*  Note The  interlocutor  of  the  Court,  dated  12th  June 

1885,  having  finally  disposed  of  various  points  of  the  cause,  the 
defenders  now  plead:  1.  That  the  pursuers  have  no  title  to 
insist,  because  the  provisions  of  the  tailzie  not  being  inserted 
in  the  rights  and  conveyances  under  which  Mr  W.  C.  C.  Graham 
enjoys  the  estate,  the  irritancy  incurred  by  this  omissdon  ex- 
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tends  vi  §tatuii  to  ihfs  pnrsuera,  his  descendants.  2.  That  the 
defender,  Mr  C.  Graham,  did  not  commit  an  act  of  irritancy  by 
disposing  of  the  lands  of  Gartinstarry,  and  the  dominium  utile 
of  the  lands  of  Garchell,  and  the  Offerance  of  Cashley,  because 
they  did  not  fall  under  the  entail ;  and  if  the  lands  of  Garchell 
had  fallen  under  the  entail,  that  the  irritancy  has  been  purged. 
3.  That  the  conclusions  of  the  action  cannot  affect  the  creditors 
of  Mr  C.  Graham,  who  have  sisted  themselves  in  the  action  as 
defenders,  their  debts  being  made  real  encumbrances  on  the 
estate  before  his  contravention  has  been  declared,  and  these  in- 
cumbrances being  restricted  to  his  life  interest  in  the  estate. 

**  With  regard  to  the  first  defence,  when  an  entail  declares 
that  the  contravener  shall  forfeit  for  himself  only,  and  not  for 
the  heirs  of  his  body,  the  Lord  Ordinary  considers  it  to  be  per^^ 
fectly  clear,  that  neither  a  contravention  of  the  prohibitions  of 
the  entail,  nor  of  the  injunction  in  the  Statute  to  insert  all  its 
provisions  in  the  subsequent  rights  and  conveyances  of  the 
estate,  can  operate  further  than  against  the  contravener  himself. 
The  Statute  1685  is  inaccurately  expressed,  and  it  has  always 
been  strictly  construed  against  the  fetters  of  entails.  Thus  it 
enacts,  that  all  the  conditions  of  an  entail  duly  recorded  shall 
be  effectual,  not  only  against  the  contravener  and  his  heirs,  but 
against  his  creditors ;  and  on  that  ground,  Mackensie  and  other 
writers  have  held,  that  unless  heirs  are  expressly  exempted, 
irritancies  apply  to  them.  But  the  reverse  was  decided  in  the 
case  of  Simpson,  January  6,  1697,  and  the  law  has  been  so 
settled  ever  since.  On  the  same  principle,  although  the  Sta- 
tute declares  that  the  omission  to  insert  the  provisions  in  sub- 
sequent rights  and  conveyanci's,  shall  import  a  contravention 
by  the  person  who  omits,  and  his  heirs,  this  obviously  signifies 
a  contravention  of  the  same  extent  and  effect  with  any  other 
contravention  of  that  entail,  operating  against  heirs,  if  the  en- 
tail expressly  forfeits  heirs,  but  not  otherwise;  and  this  is 
plainly  the  opinion  of  Mr  Erskine,  as  he  places  the  one  species 
of  contravention  and  the  other  on  exactly  the  same  footing. 
The  Legislature  coald  have  had  no  object  in  inflicting  a  penalty 
in  either  case  severer  than  the  entailer  himself  h^  thought 
proper  to  do. 

'*  It  seems  equally  dear  that  the  lands  of  Garchell  and  those 
of  Gartinstarry  were  both  effectually  entailed.  With  regard  to 
Garchell,  the  dominium  directum  of  these  lands  had  been  in  the 
family  of  Gartmore  for  a  long  period.  In  the  year  1706,  Ro- 
bert Graham  of  Gartmore  acquired  the  dominium  utile,  and  both 
it  and  the  dominium  directum  were  possessed  by  him  and  his 
successors,  for  a  period  of  more  than  forty  years  before  the  en- 
tail was  executed  by  his  descendant,  Nicol  Graham.  Accord- 
ing to  a  fundamental  and  most  expedient  principle  in  our  law  of 
conveyancing,  a  consolidation  of  the  superiority  and  property 
was  thus  effected,  and  it  is  thought  that  they  were  not  after- 
wards separated  by  an  unmeaning;  act  of  the  entailer,  who,  long 
after  prescription  had  run,  took  uifeftment  on  the  precept  in  the 
disposition  by  which  the  property  had  been  conveyed  to  him. 
But  whether  they  were  again  separated  or  not,  it  was  mani- 
festly the  intention  of  the  entailer  to  include  them  both  in  his 
entau.  Indeed  the  precept  seems  to  have  been  executed  in 
tsiajorem  cautelam  for  that  very  purpose,  and  accordingly  the 
dupositive  words  in  the  bond  of  tailzie  apply  equally  to  both. 
With  regard  to  the  lands  of  Gartinstarry,  which  hold  of  a  sub- 
ject-superior,  it  is  admitted  that  they  are  expressly  entailed,  but 
as  there  is  a  clause  providing  that  the  heir  shall  possess  by  vir- 
tue of  the  entail,  or  by  any  other  right  in  the  entailer's  person, 
it  is  argued  that  the  defender  having  completed  his  titles,  not 
by  executing  the  procurator^  in  the  entail,  but  on  a  precept  of 
clare  constat  from  the  superior  under  the  previous  fee-simple  in- 
vestiture, he  was  at  liberty  to  possess  on  that  right  indepen- 
dently of  the  entail.  It  is  thought  that  the  clause  founded  on 
imports  only,  that  no  heir  should  pass  by  the  entailer,  and  make 
up  a  title  to  the  exclusion  of  the  entail,  but  by  possessing  on 
rights  which  were  in  the  entailer's  person,  that  he  should  sul^- 
ject  himself  to  the  obligations  in  the  bond. 

"  The  defenders  plead  that  the  irritancy  as  to  the  lands  of 
Garchell,  &c.  was  purged,  because,  after  being  sold  by  the  de- 
fender Mr  C.  Graham,  they  were  again  acquired  by  virtue  of 
certain  excambions  under  the  10th  Geo.  III.     It  is  enough  to 


say,  that  part  of  them  was  not  recovered  by  these  excambions ; 
and  farther,  and  what  is  still  more  material,  it  is  impossible  to 
purge  one  irritancy  by  committing  a  second  irritancy,  for  the 
lands  excambed  under  the  Statute  were  themselves  part  of  the 
entailed  estate. 

"  3.   The  defence  upon  which  Mr  C.  Graham's  creditors 
mainly  rest  is,  that  although  an  irritancy  be  declared  against 
him,  it  will  not  affect  their  debts,  made  real  upon  the  entailed 
estate  by  conveyances,  heritable  bonds,  or  adjudications,  on 
which  infeftments  have  followed,  before  a  decree  of  declarator 
of  irritancy  has  passed  against  him ;  these  encumbrances  being 
restricted  to  his  life  interest  in  the  estate.     A  principle  at  one 
time  obtained  in  our  law,  that  the  deed  of  a  proprietor  infeft 
roust  affect,  ex  necessitate  juris,  the  fee  of  his  estate,  to  obviate 
which  in  the  case  of  entails,  irritant  and  resolutive  dauses  wer« 
devised,  by  which  the  fee  was  held  to  be  forfeited  in  the  per- 
son of  the  contravener,  by  virtue  of  the  irritant  clause,  before 
the  right  which  he  had  granted  was  annulled  by  the  resolutive 
clause.     According  to  this  presumption  or  fiction,  every  deed 
of  the  contravener  after  his  contravention,  though  not  prohibi- 
ted, or  even  although  permitted  by  the  entail,  ought  to  have 
been  avoided,  on  the  maxim,  resoluto  jure  dantis  resohitur  jue 
acdpieniis.    But  the  fiction  itself  was  absurd,  as  has  been  oltea 
demonstrated,  and  if  followed  out  to  all  its  consequences, 
would  have  been  uigust  and  mischievous.     Accordingly,  for 
more  than  a  century  it  has  been  settled  law,  that  every  deed  of 
the  heir  in  possession,  permitted,  or  not  prohibited  by  the  en- 
tail, is  valid,  though  done  after  a  contravention,  but  befbr« 
decree  of  irritancy ;  for  example,  provisions  to  wives  and  chiU 
dren,  leases  for  an  ordinary  term  of  endurance,  feus  under  a 
permissive  clause,  and  the  like.     But  it  never  was  pretended 
that  an  act  of  contravention  could  be  effectual  because  it  was 
committed  before  a  previous  contravention  had  been  declared. 
The  question,  therefore,  in  the  present  case,  is  reduced  to  this, 
are  the  debts  which  have  been  made  real  on  the  estate  of  Gart- 
more by  the  infeftments  of  the  creditors  or  their  trustee,  con- 
traventions  of  the  entail  or  not  ?     The  creditors  m*i«t^in  the 
negative,  on  the  ground  that  their  infeftments  are  not  absolute, 
but  defeasible  on  the  death  of  Mr  C.  Graham :  and  they  refer 
to  the  case  of  Nairn  v.  Gray,  Feb.  15,  1810,  Pac.  Coll.'    But 
the  entail  of  Gartmore  prohibits  all  encumbrances,  without  dis- 
tinction as  to  the  period  of  endurance,  by  the  ordinary  daase 
against  the  contraction  of  debt.     In  equity,  indeed,  it  has  been 
held,  that  if  an  encumbrance,  though  prohibited,  does  not  en- 
croach on  the  rights  of  the  next  subistitutes,  they  have  no  in- 
terest, and  therefore  no  title  to  challenge  it,  and  on  that  ground 
a  trust-deed,  an  adjudication,  or  heritabk  bond,  has  been  thought 
valid,  provided  its  endurance  is  commensurate  with  the  right 
of  the  heir  in  possession.     But  it  is  obvious  that  the  right  of 
the  heir  in  possession  does  not  necessarily  subsist  daring  his 
life.     It  terminates  not  only  by  his  death,  but  by  a  decree  of 
irritancy.     There  is  no  equity,  therefore,  in  holding,  nor  has  it 
ever  been  held,  that  any  encumbrance,  not  defeasiUe  on  either 
of  these  events,  is  not  a  contravention,  and  therefore  every  sub- 
stitute has  both  interest  and  title  to  challenge  it,  if  not  so  re- 
stricted.    The  case  of  Nairn  seems  to  have  been  misunder- 
stood.    It  was  not  a  dedarator  c^  irritancy.     The  question 
occurred  in  a  competition  of  creditors,  and  resolved  into  this. 
Whether  an  heriteble  bond  granted  by  Mr  Gray,  the  heir  of 
entail  in  possession  of  the  estate  of  Carse,  to  Mr  Fletcher,  and 
afterwards  assigned  to  Sir  William  Nairn,  was  or  was  not  a 
real  security  ?     The  bond  declared  that  it  should  not  be  held 
to  affect  the  lands  for  a  longer  period  than  the  granter's  life- 
time, and  that  it  should  not  be  '  interpreted  or  extended  to 
infer  any  infringement  upon,  or  the  incurring  of  any  of  the  irri- 
tandes  contained  in  the  said  deed  of  entail,  or  any  derogation 
therefirom  in  any  manner  of  way  whatever.'    In  virtue  of  that 
clause,  therefore.  Sir  William  Nairn's  infeftment  was  dearly 
defeasible,  not  only  on  the  death  of  the  heir,  but  when  his  right 
to  the  estate  terminated  by  a  decree  of  irritancy  or  otherwise. 
But  the  personal  creditors  maintained,  that  as  tlie  security  was 
dedared  by  this  dause  to  be  sudi  as  did  not  infer  an  initancv, 
and  as  every  real  security  was  prohibited,  therefore  the  infeft- 
ment was  not  a  real  security.     The  Court  overmled  that  plea. 
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on  the  principle  already  explained^  that  whild  the  heiFs  right 
subsisted,  no  substitute  was  entitled  to  challenge  a  security, 
even  although  it  were  real,  and  falling  under  the  words  of  the 
prohibition,  because  it  could  not  at  that  time  operate  to  his  pre- 
judice. 

**  In  the  present  case^  the  trust-deed  granted  by  Mr  C. 
Graham  in  fiivour  of  his  creditors,  some  of  whom  appear  in  tfaii 
action,  contains  a  clause  exactly  similar  to  that  which  occurred 
in  the  heritable  bond  in  the  case  of  Nairn,  declaring  that  the 
infc'ftment  should  not  prqudioe  the  heir  of  entail  succeeding  to 
Mr  C.  Graham  in  the  estate,  nor  affect  his  right  to  the  lands, 
nor  the  rents  falling  due  after  hb  death,  nor  be  further  Innding 
on  bim,  in  regard  to  said  lands  and  rentSi  than  is  consistent 
with  the  entail.  It  does  not  appear  whether  all  the  other  secu-* 
rities  contain  dauses  to  the  same  effect.  If  they  do,  they  are 
in  terminis  roid  when  an  irritancy  is  declared.  If  they  do  not, 
they  are  encumbrances  prejudicial  to  the  rights  of  the  substi- 
tutes, and,  therefore,  contraTentions  which  can  hare  no  sup- 
port in  equity.  It  may  be  added,  that  the  law  then  laid  down, 
that  a  substitute  has  no  title  to  challenge  a  contrayention,  unless 
it  be  prejudicial  to  his  interest,  though  very  expedient  in  prac- 
tice, may  be  questioned  on  principle.  There  may  be  various 
conditions  in  an  entail,  such  as  that  the  heir  shall  bear  the  name 
and  arms  of  the  family^  shall  reside  in  the  kingdom,  and  the 
like — which  a  substitute  has  no  interest  to  enforce,  except  that 
they  were  the  injunctions  of  the  entailer,  and  on  their  being 
violated,  that  his  oi^^oi  right  to  the  estate  has  opened.  Be  this 
as  it  may,  it  is  clear  that  equity  can  never  interpose  to  support 
the  right  of  creditors  holding  real  securities  expressly  prohibi- 
ted, efter  the  right  of  the  heir  who  granted  them  has  been  ex- 
tinguished.** 

Against  this  interlocutor  the  defenders  reclaimed^ 
praying  the  Court 

'*  to  find  that  no  irritancy  has  been  incurred  by  the  said  Wil- 
liam Cuningham  Cuningham  Graham,  to  assoilzie  the  defen- 
ders from  the  conclusions  of  this  action,  to  find  them  entitled 
to  expenses,  and  decern ;  at  least,  to  find  that  the  rights  of  the 
heritable  and  adjudging  creditors  of  the  aforesaid  William  Cun- 
ingham Cuningham  Graham  are  fully  and  completely  reserved 
fi'om  the  effects  of  the  said  decree  of  declarator  of  contraven- 
tion and  irritancy,  and  that  the  same  no  way  infringes  upon  or 
affects  the  said  rights.'* 

On  the  suggestion  of  the  defenders,  the  Court  ordered 
parties  to  lodge  cases  on  the  question  involved  in  the 
latter  part  of  the  prayer  of  the  reclaiming  note.  Cases 
were  accordingly  lodged,  and  thereafter  boxed  for  the 
whole  Judges^  in  order  to  a  hearing  in  presence,  which 
took  place  on  23d  February  last. 

At  advising  before  the  whole  Court : 

Lord  President I  understand  that  Lord,  Corehouse  has 

some  obaervarions  to  make  before  counsel  are  heard. 

Lord  Corehouse I  was  surprised  to  find  that  the  interlocu- 
tor of  3d  February  1836,  which  I  pronounced  in  this  cause, 
has  been  understood  in  a  way  I  did  not  intend.  If  it  is  to  be 
so  construed,  some  alteration  must  be  made  in  consonance  with 
the  views  which  I  then  entertained,  and  which  I  continue  to 
hold.  (His  Lordship  stated  the  nature  of  the  declarator  of  irri- 
tancy, and  read  the  conclusions  from  the  summons).  Actions 
of  declarator  of  irritancy  have  sometimes  been  combined  with 
rednctions-improbation  by  substitutes,  for  the  purpose  of  setting 
aside  the  rights  of  creditors  established  in  contravention  of  an 
entuL  That  is  not  the  case  here.  The  summons  merely 
states,  that  Mr  Cuningham  Graham  made  up  titles  in  fee-simple, 
and  sold  certain  portions  of  the  lands  to  various  individuals ; 
and  it  concluded  to  have  it  found  and  declared  that  he  did  con- 
travene the  entail,  and  that  he  accordingly  ought  to  be  found 
to  have  forfeited  all  right,  and  that  the  said  liuids  have  nof^ 
fiillen  to  the  pursuer,  reserving  all  right  of  challenge  competent  to 
the  pursuer  and  other  heirs  of  tailzie,  to  reduce  the  rights  granted 
by  the  defender  to  the  purchasers  or  disponees,  and  all  heritable 
securities  granted  over  the  said  lands  to  creditors  or  others. 
This  is  jttst  a  reservation  to  the  creditofs  and  purchasers  of  their    I 


defences.  Supposing  the  conclusions  in  the  summons  are  de* 
clared,  it  by  no  means  follows  from  the  tenor  of  the  summons, 
that  the  rights  of  the  creditors  and  purchasers  are  to  be  set 
aside.  A  pursuer  may  be  barred,  personali  exceptione,  from 
setting  aside  a  creditor's  right,  while  he  may  have  a  title  to  set 
aside  the  acts  of  contravention  of  his  fiither.  The  purport  of 
this  interlocutor  has  been  construed  to  mean,  that  all  right  of 
purchasers  and  creditors  are  set  aside  by  it.  There  is  no  ques^ 
tion  of  mala  fidee  in  the  action,  in  respect  of  the  possession  of 
the  creditors  or  purchasers ;  for  there  is  a  complete  reservation 
of  all  their  defences.  Now,  supposing  their  rights  were  now 
called  in  question,  it  could  not  be  said  that  this  action  com- 
promised them.  I  never  meant  it,  however,  to  decide  any  such 
thing,  that  the  creditors  were  in  mala  fides^  in  regard  to  their 
possession,  from  the  date  of  the  citation  in  the  action.  It  is 
said,  by  deciding  in  terms  of  the  libel,  I  have  annulled  nil  these 
rights.  I  beg  to  say,  that  the  summons  of  declarator  of  irritancy 
is  not  directed  against  any  one  but  William  Cuningham  Graham, 
and  so  the  rights  of  the  creditors  are  reserved  till  called 
in  question  in  a  competent  form.  Certainly  the  creditors  and 
purchasers  were  entitled  to  appear  for  their  interest ;  and  it  can 
by  no  means  follow  that  by  so  appearing,  their  rights  are  set 
aside  by  my  deciding  in  terms  of  the  libel ;  because  the  libel  it- 
self must  be  held  to  reserve  their  defences.  There  would  be  tf 
manifest  absurdity  if  I  had  so  decided.  I  never  meant  to  decide 
as  to  the  creditors,  but  simply  as  between  the  pursuer  and  the 
defender,  under  the  action  as  laid,  reserving  all  claims  compe** 
tent  to  the  purchasers  and  creditors.  If  the  Court  however 
think  it  necessary,  a  reservation  or  qualification  may  be  added 
to  the  interloaitor,  saving  the  rights  of  these  third  parties. 
(His  Lordship  read  a  reservation  he  proposed). 

Lord  President, — As  there  is  a  reservation  in  the  summons, 
it  is  not  necessary  to  add  another,  though  it  may  be  done  o^ 
majorem  cautelam. 

Lord  Gillies. — I  am  against  adding  any  qualification. 

Lord  Justice'  Clerk  concurred. 

Lord  Monereiff, — It  does  appear  that  parties  have  misunder- 
stood the  interlocutor,  so  it  is  hard  that  a  new  dedkion  should 
be  pronounced.  Probably  the  creditors  may  allow  the  pursuer 
to  repeat  a  reduction. 

I>ean  of  FacuUif, — The  tireditors  cannot  eonaent  to  that. 
They  have  a/M  quettitum^  after  this  explanation  of  Lord  Core- 
house,  on  the  Court  to  abide  by  it.     They  may  withdraw. 

Lord  Crilliee. — They  cannot  6o  that. 

The  case  was  then  superseded  till  this  date,  when, 
on  resuming  it  before  tl&e  whole  Judges,  the  Lord 
President  inquired  if  the  parties  bad  now  any  further 
observations  to  make. 

Keay,  for  pursuers, — After  the  explanation  that  has  been 
given  of  the  interlocutor  by  Lord  Corehouse,  we  think  it  un- 
necessary to  ofier  any  observations. 

Lord  Justice'  Clerk, — I  am  of  opinion,  after  mature  considera- 
tion of  the  cases  for  the  parties,  bearing  in  mind  the  explanation 
of  the  Lord  Ordinary,  that  his  interlocutor  of  3d  February  1836, 
was  not  intended  to  decide  on  a  question  as  to  the  validity  or 
invalidity  of  any  securities  that  may  have  been  granted  by 
'  Cuningham  Graham  to  affect  the  estate,  but  that  he  had  in- 
curred the  irritancies  set  forth  in  the  summons,  by  alienating 
or  putting  away  the  lands  of  Gartinstarry  and  others :  that  the 
objection  to  the  title  of  the  pursuers  to  insist  in  the  action  was 
not  well  founded,  in  reference  to  the  terms  of  the  interlocutor 
itself,  or  the  Act  1695 ;  and  I  therefore  think,  that  the  interlo- 
cutor of  the  Lord  Ordiiuu'y  should  be  adhered  to. 

Lord  Gillies, — I  am  enrirely  of  the  same  opinion,  and  have 
been  so  from  the  beginning. 

Lord  President, — I  have  also  been  of  the  same  opinion  from 
the  beginning. 

Lord  Medwyn, — I  entirely  concur,  so  far  as  the  interlocutor 
goes. 

Lord  Futterton  also  concurred. 

Lord  Monereiff. — Upon  the  explanation  of  the  interlocutor 
given  by  the  Lord  Ordinary,  I  have  no  objections  also  to  con- 
cur; but  I  must  beg  to  say,  that  I  did  not  understand  that  we 
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were  called  on  to  express  any  opinion  upon  the  merits  of  the 
question  discussed  in  the  interlocutor ;  and  if  so,  I  am  afraid, 
with  all  possible  respect  for  the  opinion  of  Lord  Corehouse,  and 
the  rest  of  the  Judges,  that  I  should  be  under  the  necessity  of 
differing  from  that  opinion.  I  beg  to  say,  that  in  concurring 
in  the  judgment  for  declarator  of  irritancy,  I  do  so  only  on 
the  understanding  that  the  whole  question  as  to  the  right  of 
those  creditors  is  left  completely  entire,  and  that  neither  the 
terms  of  the  summons,  nor  of  the  interlocutor,  should  in  any 
respect  be  held  to  prejudge  the  rights  of  the  creditors,  in  trying 
the  question  in  a  different  form  in  regard  to  the  efficacy  of  these 
rights.  I  am  not  sure  that  it  would  be  altogether  incompetent 
for  the  creditors  to  resist  even  the  declarator  of  irritancy,  unless 
their  rights  were  expressly  saved. 

Lord  GilUes.-^TlkeTe  is  no  conclusion  against  the  creditors : 
and  indeed  there  is  an  express  salvo  of  their  rights. 

Lord  President. — Their  rights  are  entirely  reserved. 

lAfrd  Jeffrey  and  Lord  Cockhum  concurred  in  the  judgment 
of  the  Lord  Ordinary,  as  explained. 

Lord  Monereiff.^—ix  .is  right  for  me  to  say,  that  I  entirely 
agree  as  to  the  title. 

Lord  Cumnghame, — I  entirely  concur  in  the  judgment  of  the 
interlocutor,  as  explained  by  the  Lord  Ordinary.  In  looking  to 
the  case  for  the  creditors,  ^ey  do  not  seem  to  deny  that  those 
were  acts  of  contravention. 

Lord  Preeident. — The  Lord  Ordinary  is  quite  correct  in  the 
view  he  has  taken  as  to  the  case  of  Nairn.  I  have  looked 
back  to  my  notes  in  that  case. 

The  Solicitor"  General, — As  we  understand  that  the  Ck>urt 
are  to  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  as  ex- 
plained by  his  Lordship,  it  will  be  necessary  to  have  the  reser- 
vation clearly  expressed  in  the  judgment  of  the  Court ;  for  if 
ever  there  was  a  case  in  which  a  party  had  an  interest  to  ask 
the  Court  to  make  that  reservation,  that  necessity  is  very  great 
in  the  present  instance. 

Lord  President, — *'  Reserving  to  the  creditors  the  effect  of 
their  securities."     Is  not  that  enough? 

Lord  Gillies It  will  be  as  well  to  attend  to  the  reservation 

contained  in  the  summons,  which  is  to  the  following  effect : 
"  As  also,  reserving  all  right  of  challenge  competent  to  the  pur- 
suers, and  the  other  heirs  of  entail,  for  reducing  and  setting 
aside  the  conveyances,  and  other  rights  to  the  said  lands  and 
others,  granted  by  the  defender  to  the  purchasers  or  disponees, 
and  all  heritable  securities  granted  over  the  said  lands,  or  any 
part  thereof,  by  the  defender,  to  creditors  or  others.'*  That 
reservation  I  consider  saves  the  necessity  of  inserting  any  re- 
servation in  the  judgment  of  the  Court.  The  rights  of  the  cre- 
ditors are  there  effectually  reserved. 

Lord  President That  is  surely  a  better  reservation  than 

any  other  that  could  be  proposed. 

Lord  Justice-  Clerk I  by  no  means  wish  to  advise  the  cre- 
ditors to  bring  or  not  to  bring  an  action,  but  I  think  the  sum- 
mons itself  reserves  the  rights  of  creditors  entire.  The  inter- 
locutor itself  decides  nothing  as  to  the  validity  or  invalidity  of 
the  rights  of  the  creditors. 

Lord  CorehousC'^lt  is  impossible  I  could  have  decided  any 
thing  in  regard  to  the  creditors ;  and  I  did  not  do  so.  There 
is  no  doubt  of  the  right  of  the  creditors  to  sist  themselves  in 
this  acrion,  if  they  liked  to  appear.  There  might  be  reason  for 
their  appearing ;  but  from  the  nature  of  the  summons,  I  could 
not  have  made  any  decemiture  against  their  rights.  The  reser- 
vation is  express  in  regard  to  them  in  the  summons ;  but,  be- 
sides, I  never  intended  to  decide  as  to  them  at  all.  I  do  not 
consider  that  it  is  necessary  to  insert  any  reservation  in  our  pre- 
sent interlocutor. 

Lord  Gillies I  coincide  in  that  opinion. 

The  Lord  President. — However,  as  the  Court  is  of  opinion 
that  the  interest  of  the  creditors  is  not  to  be  affected  by  this 
judgment,  it  may  be  as  well  that  the  interlocutor  bear :  "  Re- 
serving to  the  creditors  the  effect  of  their  securities,  and  to  the 
pursuer  his  right  to  challenge  them." 

Solicitor-  General — We  will  accede  to  that.     It  is  all  we 


ask. 


The  pursuers  craved  expenses,  but  the  Court  con- 


sidered that  they  were  only  entitled,  in  the  circum- 
stances, to  the  expenses  attending  the  discussion  of 
that  branch  of  the  case  in  reference  to  the  irritancy ; 
and  accordingly, 

"  Adherp  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  with  the  exception  hereinafter  mentioned  as  to  the  ex- 
penses found  due,  and  refuse  the  desire  of  the  reclaiming  note, 
reserving  all  questions  with  regard  to  the  validity  and  effect  of 
the  heritable  securities  granted  to  or  acquired  by  the  creditors 
of  the  said  W.  C.  C.  Graham,  and  to  all  concerned  their  objec- 
tions as  accords :  Find  the  pursuers  entitled  only  to  the  expense 
incurred  in  discussing  the  question  of  irritancy,  and  to  that 
effect.  Alter  the  Lord  Ordinary's  interlocutor :  Of  new  find  ex- 
penses due  to  the  pursuers  relative  to  that  branch  of  the  cause, 
and  remit  to  the  auditor,*'  &c. 

Pursuers*  Authorities. — Simpson  and  Home  v.  Earl  of  Ilome, 
6th  January  1697;  Morr.  16,353.  Gordon  of  Oarleton  r. 
Gordon,  I4th  November  1749 ;  Morr.  15,384.  Bruce  v.  Bruce, 
6th  December  1770;  Diet.  10.805.  Walker  v.  Grieve,  27th 
February  1827  j  S.  and  D.,  Vol.  V.  p.  469.  Lord  Elibank  r. 
Campbell,  2l9t  November  1833;  Shaw,  Vol.  XIL  p.  74. 
Smith  V.  Oliphant  Murray,  9th  December  1814.  Bontine  v. 
Dunlops,  15th  January  1823;  Shaw,  Vol.  II.  p.  115.  Cor- 
mack  r.  Anderson,  8th  July  1829;  S.  and  D.  VII.  p.  868. 

Defenders'  Authorities Bontine  v.  R.  B.  Dunlop,  15tfa 

January  1823;  S.  and  D.,  p.  106,  2d  edit.  1685,  c.  22. 
Nairn  v.  Gray,  15th  February  1810;  Fac.  Coll.  588.  Graham 
V.  General  Hunter,  15th  November  1828;  Shaw.  p.  15. 
Graham  v.  Alison,  3d  December  1880.  General  Hunter,  29th 
January  1828;  Shaw,  Vol.  IX.  p.  132.  Stair,  B.  lY.  tit.  18, 
§  7.  Captain  Gordon  v.  King's  Advocate ;  F^,  VoL  IL  pp. 
187,  297 ;  Fol.  Diet.  Vol.  III.  p.  234 ;  Fac.  Coll.  1751  and 
1752 ;  Morr.  p.  4728.  Stav,  IV.  18,  §  6  and  7.  Gordon  v. 
King's  Advocate,  House  of  Lords,  2l8t  May  1751,  and  Lord 
Hardwicke's  opinion  there  as  to  nature  of  forfeiture.  Vol  V. 
of  Brown's  Supp.  782,  13th  November  1750.  David  Kinloch 
V,  King's  Advocate,  10th  January  1751 ;  Falk.  Vol.  IL  p.  213 ; 
Morr.  15,389.  Case  of  Lundin;  Falk.  Rep.,  Vol.  L  p.  204; 
Morr.  9605.  Elchies,  Vol.  II.  p.  151 .  Grant  of  Balfindalloch 
V.  Antonio  Count  Leslie,  25th  November  1757;  Brown's  Sup. 
Vol.  V.  p.  ^60.  M*Kinnon;  Select  Decisions,  p.  298;  Fac. 
Coll.,  February  14, 1765;  Brown's  Sup.,  Vol.  V.  p.  889.  Duke 
of  RoxbuTghe  v,  Roberton ;  Bligh,  Vol.  II.  p.  156.  Gordon  v. 
Robertson,  May  1829;  2  W.  and  S.,  p.  139,  for  Lord  Eldon's 
judgment  in  Duke  of  Roxburghe  v.  Roberton.  Ersk,  B.  111. 
t.  8,  §  31. 

Lord  Ordinary,  Corehouse.-^^c/.  Keay,  Speirs,  Ivory ;  Ker 

and  Dickson,  W.S.,  Agents Alt,  Dean  of  Faculty  (Hope)^ 

Solicitor-General  (Rutberfurd) ;  Alexander  Hamilton,  W.S., 
Agent B.,  Clerk {G,D,F.] 


4th  March  1837. 
Second  Division (J.D.M.) 

No.  197. — Right  Honovrabus  Alexander  £ari4 
OF  Caithness,  Peitttonery  v  Messrs  Eatoit,  Ham-^ 
MONi>  €tnd  Son,  Respondents. 

Diligence — Inhibition — Arrestment — Recal — Diligence  used 
upon  a  depending  action  having  been  discharged  on  caution,  in 
terms  of  an  arrangement  proposed  in  Cowrt  on  the  discussion 
of  a  petition  for  its  recal — Held  that  a  judgment  of  the  Lord 
Ordinary  in  the  cause,  in  favour  of  the  pursuer  (^apAicA  vas. 
reclaimed  against),  ^^^  iMt  such  a  change  qf  circumstances  as 
to  justify  a  renewal  of  the  diligence. 

Sequel  of  case  reported  ante,  V6l,  VIII.  p.  475,  (5th 
July  1836). 

A  discharge  of  the  diligence,  fbnnerly  used  by  the 
respondents  against  the  petitioner,  was  formally  exe- 
cuted in  tenqs  of  the  ammgemeDt  proposed  at  the  bar, 
caution  having  been  found  for  £l6Wt    Tbo  l/xti  Or« 


1837.] 
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dinary  haying  now  pronounced  a  judgment  in  the  ac- 
tion at  the  respondents'  instance  against  the  petitioner, 
a  reclaiming  note  was  lodged  against  it ;  but  the  re- 
spondents holding  this  to  be  a  change  of  circumstances, 
and  alleging  their  belief  that  the  petitioner  intended  to 
effect  a  loan  on  his  estate,  had  again  recourse  to  a  re- 
newal of  legal  diligence.  The  present  petition  was 
then  presented  for  recal  of  inhibition  and  arrestment. 
Answers  having  been  lodged,  the  case  was  put  to  the 
roll :  when,  at  advising. 

Lord  Justice-  Clerk. — Looking  to  the  whole  circumstances  of 
this  case,  I  cannot  approve  of  the  exercise  of  this  diligence, 
which  is  contrary  to  the  true  spirit  of  the  former  arrangement. 
The  whole  of  the  petitioner's  rents  were  formerly  arrested, 
which  he  allowed  to  continue  for  fifteen  months,  and  then  he 
made  application  to  have  it  recalled  as  iiiroious.  The  objections, 
in  point  of  form,  were  unfounded,  and  we  held  it  was  no  nimious 
use  of  diligence;  but  in  the  course  of  the  discussion,  it  was 
»tated  that  the  party  was  willing  to  pass  from  the  diligence  on 
caution  for  £1500  being  found.  A  bond  of  caution  was  ac- 
cepted, and  a  formal  discbarge  of  the  diligence  granted,  and  the 
bond  was  then  taken  in  lieu  of  the  diligence  of  the  law.  After 
no  long  period  again,  an  inhibition  was  used.  Now  the  question 
is.  Whether  such  circumstances  have  now  occurred  as  to  war- 
rant a  new  use  of  diligence  on  the  process  ?  The  only  change  is 
a  judgment  of  the  Lord  Ordinary,  but  it  is  in  the  same  process. 
A  reclaiming  note  stands  against  the  judgment,  and  the  case  is 
still  in  dependence.  There  is  no  allegation  against  the  suffi- 
ciency of  the  cautioner.  It  is  said  that  the  Earl  of  Caithness 
is  about  to  borrow  large  sums,  but  that  is  denied  positively; 
if  it  were  so,  the  noble  petitioner  would  be  in  a  different 
situation.  When  an  arrangement  is  made  in  Court  about  a  de- 
pending process,  it  regards  the  dignity  and  character  of  the 
Court  to  discountenance  diligence  used  in  the  face  of  that  ar- 
rangement. 

Z^'d  Meadowbank, — I  am  entirely  of  the  same  opinion. 

Lord  GlenUe. — I  entertain  some  doubts.  It  does  not  ne- 
cessarily follow  that  the  private  arrangement  precluded  this  party 
from  using  the  diligence  again,  if  any  change  of  circumstances 
occurred.  The  discharge  does  not  bind  him  to  relieve  from 
fatare  diligence  being  used.  As  the  matter  stands,  there  is  no 
such  inference  against  him  as  to  justify  recal. 

Lord  Medwyn. — I  feel  much  for  the  Noble  Lord.  If  there 
was  any  suspicion  of  a  change  of  circumstances,  it  would  sanction 
this  diligence.  The  judgment  of  the  Lord  Ordinary  does  not, 
in  my  mind,  make  any  alteration.  I  am  not  inclined  however 
all  at  once,  without  inquiry,  to  make  an  order  for  recal. 

A  minute  having  been  lodged,  in  which  the  intention 
to  borrow  w^aa  denied,  their  Lordships  recalled  the  dili- 
gence. 

Act.    Solicitor- General    (Rutherfurd),    Penney;    Roy  and 

Wood,  W.S.,  Agents Alt.  Dean  of  Faculty  (Hope),  Keay, 

Buchanan;  Sang  and  Adam,  W.S.,  Agents [J. D.M.I 


7th  March  1837. 
First  Division (G.D.F.) 

No.  198. — James  Keay  and  Others,  Petitioners,  v. 

A.  B.y  W.S.,  Respondent, 

Counsel — Agent — Honorary — Petition  &  Complaint — Process. 

An  ogept  having  received  payment  of  fees,  which 
he  charged  in  an  account. taxed  by  the  auditor  as  paid 
to  counsel,  who,  during  the  conduct  of  the  case,  had 
oonseTited  to  waive  payment  of  their  fees;  and  the 
opposite  party  p&id  the  amount,  under  decree  of  Court, 
to  the  agent,  and  he  refused  to  pay  the  counsel  the 
fees  of  which  he  so  received  payment ;  and  on  a  peti- 
tion and  complaint  to  the   Court,   he  refunded  the 

SCOTTISH  JURIST. 


amount, — ^the  Court  expressed  their  censure  of  tlie 
agent's  conduct  in  the  following  interlocutor: 

"  In  respect  the  fees  libelled  have  now  been  paid,  find  it  un- 
necessary to  proceed  farther,  except  to  express  their  Lordships* 
disapprobation  of  the  respondent's  conduct." 

Act.  Dean  of  Faculty  (Hope);  Roderick  Mackenzie,  W.S., 

Agent — Alt.  Absent;    Party,    W.S.,    Agent D.,    Clerk.^ 

[G.D.F.  I 


7th  March  1837. 
FiasT  Division. — (G.D.F.) 

No.  199. — Alexander  Watson,  Pursuer,  v.  Ann 
and  IsoBEL  Watson,  Defenders. 

Evidence — Proof— Witness — Hearsay — Bill  of  Exceptions — 
A.  S.  Jury  Court — Relationship — Interest — Deposition — 
Service — Register  of  Burials — Pen  una  Testium — Process — 

A.  served  heir  to  an  intestate.     At  the  distance  of  two  gears, 
and  after  a  caveat  lodged  in  Exchequer  by  A.   had  expired, 

B.  and  C,  who  claimed  the  heritage,  served  as  heirs-portion- 
ers,  but  without  intimating  to  A.  their  intention  to  serve. 
They  then  brought  a  reduction  of  A.*s  service,  which  was 
met  by  a  counter  reduction  of  their  service  by  A.  The 
Court  sisted  the  reduction  at  B.  and  C.'s  instance,  in  respect 
that  they  would  exclude  A.  (/*  their  propinquity  were  proved  ; 
and  a  proof  hinc  inde  weu  adduced ;  and  the  Court  of  SeS" 
sion  repelled  the  reasons  of  reduction  adduced  by  A.,  but 
the  House  of  Lords  remitted  on  appeal  to  recal  the  judgment, 
and  directed  an  issue  to  be  tried  before  a  jury ^  of  the  respective 
propinquities  of  the  parties — Held  by  the  Court,  on  a  bill  of 
exceptions  presented  by  B.  and  C.  against  certain  findings  of 
the  presiding  Judge  at  the  trial,  (I. J  That  the  deposition  of  a 
witness  examined  before  the  inquest  in  the  service  of  B.  and  C, 
who  died  subsequent  to  the  service,  was  competent  and  admis- 
sible evidence  for  the  jury, — the  ground  of  the  decision  being, 
that  as  the  testimony  of  the  deceased  witness  had  been  given 
on  oath  in  a  competently  obtained  service,  lawfully  proceeded 
in,  and  to  which  the  public  was  a  party,  qnd  in  which  A, 
might  have  appeared,  it  co^ld  not  be  considered  ex  parte  evi-f 
dence.  (There  was  this  specialty,  that  the  deposition  was  re- 
ceived  by  the  Court  of  Session,  in  disposing  of  the  case,  as 
evidence,  unolyected  to  by  A.  before  the  appeal).  (2.)  That 
the  jury  trial  on  the  issue  directed  to  be  framed  by  the  House 
of  Lords,  could  not  be  disconnected  from  the  case  appealed 

from,  so  as  to  be  considered  a  new  case,  and  to  exclude  the 
deposition  of  the  deceased  witness  from  being  received.  (S.J  A 
similar  deposition  of  an  aunt  of  B,  and  C,  who  had  died, 
held  not  admlssib/e,  though  a  penuria  testium  was  alleged, 
on  the  ground  of  interest,  in  respect  that  if  B.  and  C.  proven 
their  propinquity,  and  therefore  their  right  to  the  heritage, 
the  succession  to  the  intestate's  moveables  would  have  been 
opened  to  the  aunt  through  the  verdict.  (4.)  The  deposition 
of  an  aged  and  infirm  witness,  examined  by  both  parties  on 
commission  from  the  Court  of  Session  in  the  reduotion,  to  lie 
in  retentis,  lield,  at  the  diitance  of  five  years,  not  admissible  as 
evidence  before  the  jury,  in  respect  that  the  witness  ought  to 
have  been  re-examined  with  a  view  to  the  jury  trial,  on  a  com- 
mission  from  the  Jury  Court  on  adjusted  interrogatories  ;  and, 
(5.)  Where  a  register  of  burials  contained  not  only  an  entry 
of  the  day  of  the  burial  of  a  deceased,  but  also  an  entry  of  his 
age — Held  that  it  was  competent  to  prove  generaUy,  that  the 
system  of  keeping  the  register  was  loose  and  inaccurate,  and 
that  it  was  not  therefore  entitled  to  bear  faith  in  evidence. 

This  was  a  competition  for  the  heritable  succession  of 
the  late  Alexander  Watson,  town-clerk  of  Port- Glas- 
gow, who  was  born  some  time  subsequent  to  the  middle 
of  last  century,  and  died  intestate,  without  issue,  oa 
11th  September  1825,  possessed  of  very  considerable 
property,  both  heritable  and  moveable.  The  pursuer,  a 
weaver  in  Houston,  claimed  to  be  the  descendant  an4 
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representative  of  a  granduncle  by  the  father's  side  of 
Alexander  Watson  the  intestate,  and  in  that  charac- 
ter was  served  heir  to  him,  before  the  Magistrates  of 
Kenfrew,  on  17th  November  1827.  The  defenders 
(the  one  of  whom  was  married  to  William  Glas,  re- 
siding in  Perth,  and  the  other  to  George  M*Cash,  shoe- 
maker there)  claimed  to  be  the  representatives  of  an 
uncle  by  the  father's  side  of  the  intestate,  and  as  such 
were  served  heirs  to  him,  before  the  Sheriff  of  Perth- 
shire, on  29th  April  1829, — ^two  successive  caveats, 
lodged  by  the  pursuer  in  Chancery,  having  been  al- 
lowed to  expire  before  the  defenders'  brieve  was  ap- 
plied for. 

In  the  defenders'  service,  they  adduced  two  aged 
persons,  Margaret  Miln  and  Margaret  Gardiner,  who 
were  examined  as  to  the  propinquity,  and  deponed 
accordingly.  Further,  they  adduced  a  Mrs  Ann  An- 
derson or  Watson,  an  aunt  of  the  defenders,  who  was 
in  like  manner  examined  before  the  Sheriff  and  inquest. 
After  their  service  was  expede,  the  defenders  brought  an 
action  of  reduction  of  the  previous  service  of  Alexander 
Watson,  the  pursuer,  and  he  thereafter  raised  a  coun- 
ter action  of  reduction  of  the  service  of  Ann  and  Isobel 
Watson.  On  10th  March  1832,  the  Lord  Ordinary 
allowed  the  defenders  a  proof  of  the  propinquity  set 
forth  in  their  service,  they  having  made  an  offer  to 
prove  tlieir  propinquity  aliunde^  and  by  supplementary 
proof;  at  the  same  time,  the  pursuer  being  allowed  a 
conjunct  probation ;  and  as  the  propinquity  of  the  de- 
fenders, if  proved,  excluded  the  claim  of  the  pursuer, 
the  Lord  Ordinary,  on  the  motion  of  the  pursuer, 
sisted  the  action  of  reduction  at  the  defenders'  in- 
stance. A  conjunct  proof  was  led,  and  a  variety  of 
procedure  took  place  before  the  Lord  Ordinary,  who 
made  avizandum  with  the  proof  and  case  to  the  Court. 
On  26th  February  1 835,  the  case  was  advised  :  when 
the  Court,  having  in  view  the  whole  evidence  adduced 
In  the  defenders'  service  before  the  inquest,  and  the 
subsequent  proof  by  both  parties,  repelled  the  rea- 
sons of  reduction  in  the  action  at  the  pursuer's  instance, 
and  accordingly  held  that  the  defenders  had  established 
their  propinquity.  Thereafter,  the  case  went  to  appeal, 
when  the  Lord  Chancellor  (Brougham)  considered  that 
the  case  was  not  clear  upon  the  evidence  in  favour  of 
the  defenders,  and  after  some  discussion  (supra^  Vol. 
VIIL  p.  97,)  it  was 

"  adjudged  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  that  the  said  cause  be  remitted  back  to  the  Court 
of  Session  in  Scotland,  with  instructions  to  recal  the  interior 
cutor  complained  of,  and  to  direct  one  or  more  issue  or  issues 
to  be  framed  to  try  the  propinquity  of  the  parties  respectively 
to  the  deceased  Alexander  Watson,  townnderk  of  Port- Glas- 
gow, and  that  such  issue  or  issues  be  tried  accordingly :  And 
it  is  farther  ordered,  that  the  costs  of  both  parties  <^  the  ap- 
peal, as  the  same  shall  be  taxed  and  certified  bv  the  proper 
officer  of  this  House,  be  paid  out  of  the  fimd  under  charge  of 
the  judicial  factor  on  the  estate  of  the  said  Alexander  Watson 
deceased,  and  that  the  said  Court  of  Session  do  grant  warrant 
accordingly,  for  payment  of  the  sums  to  be  taxed  and  certified 
as  aforesaid,  to  the  solicitors  of  the  parties  respectively :  And 
it  is  farther  ordered,  that  the  said  Court  of  Session  do  proceed 
farther  in  the  said  cause,  as  shall  be  just  and  consistent  with 
this  judgment." 

The  following  issues  thereafter  were  adjusted:  it 
being  held  by  the  Court,  that  Ann  and  Isobel  Watson 


should  stand  as  pursuers  of  the  first  issue^  and  Alexan- 
der Watson  as  pursuer  of  the  second : 

"  Isf,  Whether  the  defenders,  Ann  and  Isobel  Watson,  are 
related,  and  in  what  degree  of  propinquity  they  are  related,  to 
the  deceased  Alexander  Watson,  some  time  town-clerk  of  Port- 
Glasgow? 

"  2d,  Whether  the  pursuer,  Alexander  Watson,  weaver  in 
Houston,  is  related,  and  in  what  degree  of  propinquity  he  is  re- 
lated to  Alexander  Watson,  town-clerk  of  Port- Glasgow,  afore- 
said?" 

At  the  trial  before  the  jury  which  ensued  (stq^ra, 
Vol.  VIII.  p.  325),  Ann  and  Isobel  proposed  to  put 
in  evidence  the  depositions  of  Margaret  Miln  and  Mar- 
garet Gardiner,  who  had  died  since  the  service  of  Ann 
and  Isobel,  but  who  were  examined  before  the  Sheriff 
and  inquest,  according  to  the  established  form  of  pro- 
cedure. The  depositions  were  objected  to  by  Alex- 
ander at  the  trial,  who  pleaded  that  they  were  inadmis- 
sible, in  respect  that  the  service  of  Ann  and  Isobel  Wat- 
son took  place  subsequent  to  his  service,  and  so  was  an 
ex  parte  proceed  ing/>Oj/  liiem  motam,  viz.  after  the  pro- 
pinquity of  the  parties  had  been  made  the  subject  of  dis- 
cussion. The  testimony  so  obtained  was  nothing  better 
than  hearsay,  as  there  had  been  no  opportunity  of  cross- 
examining.  The  answer  made  was,  that  the  service  of 
Ann  and  Isobel  was  a  proceeding  to  which  the  public 
was  a  party.  It  was  res  rite  et  solemniter  acta.  It 
certainly  took  place  subsequent  to  Alexander's  service, 
bnt  he  had  permitted  his  caveat  in  Exchequer  to  expire 
before  the  service  of  Ann  and  Isobel  was  expede.  The 
testimony  of  the  dead  witnesses  was  solemnly  given 
on  oath,  in  common  form,  before'  the  inquest  and  She- 
riff. The  inquest  had  power  to  cross-examine ;  but, 
besides,  the  depositions  in  question  never  were  object- 
ed to  by  Alexander  in  the  Court  of  Session,  and  they 
formed  there  part  of  the  ground-work  on  which  the 
Court  proceeded  in  giving  judgment:  (See  Jtipro,  Vol. 
VII.  pp.  269-70).  It  might  afford  room  for  matter  of 
remark  to  the  jury,  but  there  was  no  reason  to  exclude 
the  testimony.  The  presiding  Judge  (Lord  President) 
sustained  the  objection,  and  Ann  and  Isobel  excepted, 
and  were  heard  on  the  bill  in  regard  to  this  and  the 
following  exceptions.  The  authorities  for  Ann  and 
Isobel,  in  regard  to  this  exception,  were :  Tait  on  Evi- 
dence, last  edit.,  p.  430,  and  authorities  there  cited* 
Murray's  Jury  Rep.  3.  419»  &c  and  2.  3.  and  5.  1  Mur- 
ray, p.  95,  Lord  Fife's  case. — Authorities  for  Alexan- 
der Watson:  Tait  on  Evidence,  p.  409*  Smith  o. 
Knowles,  6th  October  1824 ;  2  Murray's  Rep.  pp.  130- 
134.  1  Murray's  Rep.  p.  28,  Carleton  v.  Strong;*  3 
Murray's  Rep.  and  4,  p.  545.  Starkie,  2d  ed.  1.  44  ; 
2d  V.  605;  1.  43-282;  2.  605.  Douglas,  Berkeley, 
and  Banborough  Peerage  Cases.  Starkie  on  Evidence, 
citing  Berkeley  case.  Nicolas  on  Adultery  and  Bas- 
tardy for  Banborough  Peerage  case. 

^n  and  Isobel  proposed  also  to  put  in  evidence  al 
the  trial  the  deposition  of  an  aunt,  Mrs  Anderson  or 
Watson,  who  was  examined  at  the  service,  and  had  since 
died.     This  was  objected  to,  first  on  grounds  similar  to 

*  In  reference  to  the  case  of  Carleton  v.  Strong,  1  Murray, 
p.  28,  Lord  Corehouse  stated,  that  to  the  best  of  hii  recollec- 
tion,  the  affidavits  there  were  obtained  by  the  Magistrates  of 
Aberdeen,  with  a  view  to  obtaining  an  Act  of  ParUament,  and 
were  80  held  inadmissible.     There  is  no  full  report  of  the  case. 
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thoee  now  stated,  but,  as  it  was  alleged  there  was  do 
penuriOf  farther  on  the  ground  of  relationship  and  in- 
terest in  the  suit :  In  other  words,  that,  besides  rela- 
tionship, the  aunt  had  an  interest  to  give  her  testimony, 
so  as  to  exdude  the  claim  of  the  pursuer ;  for  if  Ann  and 
Isobel  made  good  their  propinquity,  such  a  position  of 
affairs  would  thereby  be  effectuated,  thit  the  succession 
to  the  moveables  of  the  town-clerk  would  be  opened  to 
the  aunt  by  a  verdict  in  favour  of  Ann  and  Isobel,  got 
through  the  aid  of  that  aunt's  testimony;  so  that  it  was 
impossible  to  separate  the  interests  of  the  aunt  from  that 
of  Ann  and  Isobel.  The  answer  was,  that  the  question 
of  succession  here  involved  matters  of  a  very  remote 
period  among  parties  in  a  very  humble  sphere.  That 
there  truly  wassipenuria  testium.  As  to  the  objection 
of  interest,  it  coidd  not  arise,  unless  it  could  be  held 
that  a  rerdict  for  Ann  and  Isobel  might  be  used  avail- 
ably by  the  aunt,  to  make  good  her  daim  to  the  move- 
ables. It  was  obvious  she  could  not  do  so.  She  would 
be  obliged  to  raise  proceedings  at  her  own  instance  to 
effect  that  object,  and  to  prove  her  propinquity  j>roii^ 
de  Jure.  The  verdict  in  favour  of  Ann  and  Isobel 
could  not  be  used  there.  She  could  not  use  the  ver- 
dict in  any  shape,  because  no  interest  accrued  to  her 
out  of  the  verdict,  as  Ann  and  Isobel  claimed  the  heri- 
tage, and  not  the  moveables.  Besides,  the  propinquity 
was  not  proved  at  the  time  the  objection  was  taken:  so 
that  it  was  an  objection  by  anticipation ;  and  accord- 
ing to  law,  no  emerging  or  contingent  interest  is  suf- 
ficient to  exclude  a  witness.  It  must  be  direct  aud 
present ;  and  it  is  not  enough  even  if  a  verdict  in  fa- 
vour, of  Ann  and  Isobel  could  indirectly  aid  the  aunt. 
But  even  indirect  interest  was  denied,  as  they  claimed 
only  the  heritage ;  and  if  they  got  a  verdict  which  as- 
serted their  right  to  the  heritage,  it  could  not  be  used 
by  the  aunt,  who  could  only  claim  the  moveables.  The 
presiding  Judge  sustained  the  objection,  but  an  excep- 
tion was  taken  thereto.  Authorities  for  Ann  and  Isobel : 
Taity  p.  374,  and  cases  cited.  Boyd  v.  Gibb,  20th 
Jan.  1770;  F.  C.  and  M.  16,770.  Ralston  v.  Rowat, 
27th  Feb.  1833;  siq^ra,  Vol.  V.  p.  276,  and  opinion 
of  Lord  Chief  Commissioner  there.  H.  of  L.,  same 
case;  supra,  Vol.  V.  p.  529,  and  cases  cited  by 
Lord  Chancellor  in  delivering  judgment  of  H.  of  L. 
Starkie  on  Evidence.  Bam.  and  Adol.  I.  439.  Bam. 
and  Cress.  V.  335. — Authority  /or  Alexander  Watson: 
The  cases  cited  for  Ann  and  Isobel  examined,  and 
maintained  to  be  adverse  to  them.  Magistrates  of 
Edinburgh  v.  Fleshers,  4  Shaw. 

Ann  and  Isobel  had  likewise  proposed  to  put  in  evi- 
dence the  testimony  of  an  aged  witness,  Elizabeth 
Gardiner  or  Black,  whose  deposition  had  been  taken 
in  the  course  of  the  cause>  by  authority  of  the  Court 
of  Session,  on  8th  August  1831,  to  lie  in  retentisy  and 
had  been  opened  up,  received,  and  formed  part  of 
the  proof  when  the  cause  was  advised  by  the  First 
Division  of  the  Court  on  the  25th  February  1835.  It 
y^aa  stated  and  admitted,  that  the  witness  was  unable 
to  attend  the  trial  in  consequence  of  great  age  and  per- 
manent infirmity.  Objected,  that  the  deposition  was 
inadmissible,  in  respect  the  witness  should  have  been  re- 
examined, with  a  view  to  the  jury  trial,  on  a  motion  in 
the  Jury  Court,  on  special  interrogatories  adjusted  by 
the  parties,  and  that  there  was  no  objection  to  re-examine 


the  witness:  Jury  Court  Act. — Answered,  that  this  case, 
from  the  origin,  was  one  in  which  Ann  and  Isobel  were 
endeavouring  to  sustain  their  own  service.  The  Court 
had  ordered  additional  proof  to  be  taken ;  and  the  depo- 
sition of  this  witness,  which  was  taken  by  authority  of 
the  Court  on  8th  August  1831,  to  lie  in  retentis,  form- 
ed part  of  the  proof  when  the  Court  advised  the  case 
on  25th  February  1835.  The  remit  which  the  House 
of  Lords  made  was  a  remit  in  the  same  action ;  and 
the  deposition  of  the  witness,  taken  to  lie  in  retentis, 
was  authorised  by  the  Court  for  the  purpose  of  being 
used  at  any  stage  of  the  cause.  The  jury  trial  was 
part  and  parcel  of  the  same  cause,  and  could  not  be 
disconnected  from  it.  Besides,  the  deposition  was 
taken  in  presence  of  the  other  party,  who  cross-ex- 
amined the  witness.  The  presiding  Judge  remarked, 
in  sustaining  the  objection,  that  many  things  might 
occur  at  the  distance  of  five  years  which  might  induce 
the  witness  to  alter  her  recollection ;  but  then,  if  there 
were  any  truth  in  that  statement,  it  was  the  province 
of  the  other  party  to  get  a  commission  to  examine  her 
anew.  Moreover,  it  was  extremely  doubtful  if  there 
was  any  power  to  re-examine  the  witness.  The  pre  • 
siding  Judge  rejected  the  deposition :  to  which  Ann 
and  Isobel  excepted.  Authorities  for  Ann  and  Isobel : 
Case  of  Fraser  of  Belladrum,  Jury  Court.  Paul;  10 
Shaw,  496. 

Ann  and  Isobel,  besides,  proposed  to  adduce  as  wit- 
nesses, two  aunts,  viz.,  Barbara  Cameron  and  Jean 
Lockhart ;  but  Alexander  repeated  the  objection  stated 
to  the  admissibility  of  the  deposition  of  Mrs  Ann  Ander- 
son or  Watson  as  evidence.  The  answer  was  the  same 
as  the  one  previously  given  to  the  objection  stated  to 
the  reception  of  the  deposition  of  Mrs  Anderson ;  and, 
fiulher,  that  these  witnesses  were  brought  to  give  evi- 
dence in  regard  to  a  particular  point,  and  that  they 
were  the  only  witnesses  who  had  the  means  of  speak- 
ing to  ity  so  that  there  was  consequently  a  penuria  - 
testium.  The  presiding  Judge  sustained  the  objection, 
and  an  exception  was  accordingly  taken. 

Ann  and  Isobel  likewise  proposed  to  prove  by  the 
evidence  of  Thomas  Watt,  and  certain  other  witnesses, 
that  any  entry  purporting  to  be  an  entry  of  the  age  of 
Robert  Watson,  their  grandfather,  who  was  the  son  of 
a  William  Watson  (a  brother  to  the  intestate's  father), 
and  who,  it  was  sJleged,  was  born  in  1708,  which 
might  appear  in  the  register  of  burials  at  Perth,  was 
not  to  be  received  or  relied  upon  as  evidence  of  the 
age  of  the  particular  Robert  Watson,  inasmuch  as  the 
entry  of  age  formed  no  proper  part  of  the  register  of 
burials :  That  the  system  of  keeping  the  register  was 
loose  and  inaccurate,  and  could  bear  no  faith  as  evi- 
dence ;  in  particular,  that  the  entries  of  age  which  ap- 
peared in  the  register,  were  made  frotn  no  authentic  in- 
formation^ but  generally  from  mere  report:  often  from 
the  report  of  persons  who  had  no  proper  means  or 
cause  of  knowledge,,  and  frequently  upon  mere  guess 
or  conjecture  of  the  person  making  the  entry,  or  of 
some  person  equally  uninformed :  That  such  entries 
were  in  many  instances  quite  erroneous,  and  particu- 
larly so  in  the  year  1800,  which  was  the  year  of  the 
burial  of  Robert  Watson :  That  the  register,  even  in 
regard  to  those  matters  which  properly  form  part  of 
such  a  register,  was  in  that  year  kept  in  a  very  care  • 
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less  and  inaccurate  manner,  and  was,  in  many  instances, 
quite  erroneous.  Extracts  were  only  adminicles  of 
evidence,  depending  on  the  accuracy  with  which  the 
register  was  kept.  The  person  or  persons  who  then 
kept  the  register  of  burials,  and  made  the  entry  in  re- 
gard to  Robert  Watson,  were  now  dead. 

(There  was  an  entry  in  the  register,  of  the  burial  of  a 
Robert  Watson  of  the  following  nature : 

"  1800,     Burial.  Years.  Months.  Days.  Disease. 

June  16. — 17.     Robert  Watson,  g^        Aired  " 

labourer,  *     ' 

This  entry,  if  genuine,  disproved  the  averment,  that 
Robert  was  the  son  of  the  William  Watson  alleged 
by  Ann  and  Isobcl  to  be  the  father  of  Robert,  and  said 
to  be  their  grandfather,  as  the  birth  of  Robert  would 
draw  back  to  a  period  when  his  alleged  father  was  only 
twelve  years  of  age). 

It  was  objected,  that  any  inquiry  into  the  mode  of 
keeping  the  register  of  burials,  in  regard  to  the  entry 
of  ages  therein  generally,  is  incompetent,  in  respect  that 
no  evidence  was  tendered  as  to  the  mode  of  entering 
the  age  of  Robert  Watson.  The  presiding  Judge  dis- 
allowed the  evidence,  and  the  parties  accordingly  ex- 
cepted. Authorities  for  Ann  and  Isobel:  Tait,  p.  51. 
Miller  r.  Eraser,  4  Murray,  p.  122.  Cumming,  20th 
July  1628;  M.  12,630.  Wilson,  3d  March  1626;  M. 
1 2,700.  Thomson,  4th  June  1 667 ;  M.  1 2,70 1 .  Shaw's 
Digest,  No.  13;  17  in  p.  425. — Authorities  for  Alex- 
ander :  Recent  case  of  Rodger  or  Innes  v,  Innes  of 
Cowie,  where  collateral  inquiry  found  to  be  incompe- 
tent. 

This  case  was  argued  on  both  sides  before  the 
Christmas  recess,  but  judgment  was  delayed.  There- 
after, on  the  transference  of  Lord  Corehouse  to  the 
First  Division,  on  the  death  of  Lord  Balgray,  the  case 
was  reheard  by  one  counsel  of  a  side.     At  advising, 

Lord  Gillies I  regret  extremely  that  our  law,  in  regard  to 

bills  of  exception,  is  8uch,  that  however  slight  an  exception 
may  be,  yet  if  it  be  held  to  be  well  founded,  and,  notwithstand- 
ing, in  every  other  respect  the  conduct  of  the  case  is  unexcep- 
tionable, a  new  trial  must  be  granted.  It  is,  however,  unneces- 
sary to  regret  that  circumstance,  as  the  rule  is  too  well  ascer- 
tained to  doubt  it.  There  is  difficulty  in  dealing  i^iith  this  case, 
I  confess.  In  regard  to  the  first  exception,  the  strong  ground 
taken  for  Ann  and  Isobel  is,  that  the  witnesses  arc  dead.  The 
exception  is  of  the  following  nature — (reads  it).  The  principle 
of  this  exception  i»,  that  the  depositions  must  be  taken,  else  the 
evidence  will  be  lost.  English  cases  without  number  have  been 
cited  to  us  on  both  sides ;  but  I  apprehend  that  English  law  on 
this  subject  is  irrelevant.  The  admission  of  hearsay  in  English 
law  is  an  exception  to  its  general  and  established  principles,  in 
regard  to  evidence ;  and  that  exception  is,  besides,  extremely 
limited.  Besides,  the  general  rule  which  is  established  there  is, 
that  if  your  witness  be  dead,  the  fact  you  wished  to  substantiate 
by  him  dies  with  him.  Such  a  principle  in  evidence  never  ob- 
tained in  Scotland :  for  on  the  other  hand,  the  principle  of  hear- 
say derived  from  the  dead  witness,  continually  prevails  here,  and 
no  one  can  call  the  doctrine  in  question.  The  exception,  too,  in 
England,  is  not  permitted  in  all  cases,  but  only  in  questions  of 
a  peculiar  nature.  Hearsay  obtains  in  this  country  in  every 
case,  so  I  do  not  conceive  that  the  present  question  can  be 
solved  by  a  reference  to  the  principles  of  the  English  law  of 
evidence,  which,  in  respect  of  the  exception,  is  too  limited,  and 
radically  dijfferent  in  principle.  It  was  argued  by  the  pursuer,  how- 
ever, that  as  the  depositions  of  these  dead  witnesses  were  taken 
in  a  proceeding  where  he  was  not  present,  they  were  therefore, 
quoad  him,  ex  parti  depositions,  and  consequently  inadmissible. 


Indeed,  it  was  argued  that,  in  these  circumstances,  the  testimony 
was  not  so  credible  as  if  it  had  been  given  ultroneously.  In 
judging  of  these  arguments,  there  are  two  objections  generally 
taken  against  ex  parte  testimony :  viz.  (1.)  That  no  opportnnit  j 
was  afforded  an  opponent  to  cross-examine ;  and,  (2.)  That  the 
testimony  was  not  emitted  on  oath.  Now  the  second  of  these 
objections  don't  apply  here,  and  we  have  only  to  consider  the  first. 
If  the  testimony  had  been  obtained,  not  as  it  was  here,  but  es- 
sentially to  serve  an  ex  parte  purpose,  I  would  hold  that  there 
was  a  great  deal  of  force  in  the  remark ;  but  was  the  procedure 
ex  parte  f  The  defenders  proceeded  according  to  law  in  pro- 
curing  themselves  served  to  their  reputed  ancestor.  A  brieve 
and  service  is  a  proceeding  to  which  the  public  legally  is  a 
party,  if  competently  obtained  and  rightfully  proceeded  in.  The 
testimony  of  these  deceased  witnesses  was  given  in  a  cause 
where  the  public  was  a  party,  and  as  such,  cannot  be  regarded 
so  unfavourably  as  casual  hearsay,  far  less  as  ex  parte  state- 
ments. The  case  quoted  from  Murray's  Jury  Reports,  Vol.  I. 
p.  28,  is  in  a  different  situation  ;  for  the  evidence  there  was  re- 
jected, because  it  was  got  up  to  serve  a  purpose.  It  was  aii 
irregular  proceeding,  and  so  was  not  countenanced.  I  there- 
fore do  not  think  that  there  is  any  foundation  for  the  objecuon. 
The  brieve  and  service  here,  I  have  said,  was  a  legitimate  pro- 
ceeding for  a  legitimate  end ;  yet  another  objection  was  made, 
that  the  testimony  was  obtfdned  in  a  service,  and  if  admitted  in 
the  reduction,  it  went  to  exclude  the  claim  of  the  other  party. 
On  what  basis  does  this  objection  rest  ?  On  this :  that  we  aie 
now  considering  a  case  which  is  toto  ccelo  different  from  the  case 
where  the  brieve  was  proceeded  in,  and  different  from  the  ques- 
tion in  the  Court  of  Session,  decided  by  this  Division,  in  conse- 
quence of  the  remit  from  the  House  of  Lords ;  that  is  to  say,  that 
the  House  of  Lords  has  made  a  new  case  for  us  to  settle  abstract 
doctrines.  It  was  admitted  on  all  hands,  that  if  the  pursuer's 
reduction  had  not  been  sisted,  this  objection  would  not  have 
been  pressed,  and  that  the  depositions  would  have  been  admis- 
sible. I  do  not  see  the  force  of  this.  I  cannot  entertain  the 
view,  that  the  special  remit  from  the  House  of  Lords  qualified 
the  interlocutor  at  all.  The  House  of  Lords  cannot  travel  out 
of  the  case  sent  to  them  by  appeal,  and  all  they  can  do  is  to 
pronounce  a  decision,  whidi  decision  is  pronounced  in  the  very 
case  taken  to  appeal,  and  in  no  other.  They  have  no  power,  as 
I  have  said,  to  make  us  try  abstract  questions  of  law  in  regard 
to  a  case  which  is  neither  in  esse  nor  in  po»se  in  that  House ; 
and  if  they  make  a  remit,  it  is  a  remit  in  the  cause  appealed. 
The  case  here  was  the  reduction  of  the  defenders*  service,  and 
the  remit  I  conceive  was  made  in  that  case,  which  was  decided 
in  this  Dinsion.  It  was  however  objected,  that  the  House  of 
Lords  directed  a  particular  issue  to  be  tried.  That  issue  was 
as  follows  :  (reads  it).  It  was  said,  the  verdict  in  this  issue 
might  have  been  such  as  to  establish  the  propinquity  of  a 
different  party.  That  reasoning  is  totally  without  foundation  ; 
because,  suppose  the  jury  had  returned  a  verdict  in  that  way, 
would  it  not  be  met  by  t^  conclusive  objection^  **  this  is  sur- 
prise." Such  a  verdict  could  not  be  sustained.  It  is  plain  to 
me  that  all  the  House  of  Lords  did,  was  to  remit  to  try  an  issue 
in  the  reduction  of  the  defenders'  service ;  and  all  the  jury  could 
do,  would  be  to  return  a  verdict  in  that  question,  and  in  no 
other.  The  case,  to  my  mind,  is  just  the  same  as  before  it 
was  remitted ;  and  suppose,  for  a  moment,  that  instead  of  the 
House  of  Lords  remitting  to  try  an  issue,  the  remit  had 
been  to  this  Court  to  reconsider  the  whole  case,  what  would 
we  have  done?  We  should  have  reconsidered  the  evidence 
adduced  by  both  parties,  and  certainly  we  would  have  taken 
into  account  these  very  depositions.  Now,  I  apprehend  there 
is  no  reasonable  or  legal  difference  between  this  hypothesis 
and  the  case  as  it  stands.  I  have  seen  no  reason  for  reject- 
ing the  depositions ;  and  therefore,  I  am  quite  clear  the  first 
exception  must  be  sustained.  As  to  the  second  exception,  the 
answer  to  it  is  not  good  as  to  the  relationship ;  but  without 
going  over  the  reasons  for  holding  so,  I  think  the  ob^ction 
made  of  *'  interest"  is  unanswerable (Reads  the  third  excep- 
tion). The  witness  here  had  been  examined  by  a  commission 
from  the  Court  of  Session ,^-her  eWdence  to  lie  in  retentist.  Now 
the  cafe,  after  the  remit  of  the  House  of  I^rds,  was  sent  to 
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the  Jury  Court ;  and  that  being  the  case,  and  the  witness  alive, 
the  party  was  bound  to  have  applied  to  the  Jury  Court  to  have 
the  \ntne«s  again  examined :  for  this  reason,  that  in  the  Jury 
Court  important  interrogatories  have  to  be  adjusted  where  a 
witness  is  to  be  examined  in  that  Court.  It  is  essential 
to  do  so  in  the  Jury  Court ;  but  it  is  not  rendered  necessary  in 
the  Court  of  Session.  I  hold,  too,  that  a  commission  granted  by 
the  Court  of  Session  to  take  evidence,  cannot  be  transferred  to 
the  Jury  Court.  This  exception  must  be  rejected.  As  to  the 
fifth  exception,  I  think  it  must  be  sustained.  The  offer  was  to 
prove  the  system  adopted  in  making  such  entries ;  that  the  prac- 
tice >^as  irregular  and  loose ;  and  that  no  dependence  could  be 
phced  on  the  accuracy  of  any  entry  in  the  register.  It  was  not 
to  prove  the  person's  birth.  The  certificate  was  legitimate  evi- 
dence of  the  burial,  but  nut  of  the  age.  I  think  th.'  system  was 
matter  of  consideration  for  the  jury,  to  whom  I  think  it  ought 
to  have  been  left.     I  am  for  sustaining  this  exception. 

Lord  Mackenzie, — I  concur  entirely  with  Lord  Gillies.  The 
first  exception  is  the  most  important.  In  the  reduction  decided 
by  us,  these  depositions  were  held  to  be  competent  evidence. 
>Iatters  might  have  been  so  far  changed,  that  on  a  remit  to  a 
jury,  these  depositions  might  have  been  laid  aside  when  the 
witnesses  were  alive,  but  that  is  not  the  case.  They  were  dead. 
The  9th  Geo.  IV.  c.  35,  provides  for  the  case  of  proof  taken 
in  an  Inferior  Court,  giving  the  Court  a  discretion  to  cancel  the 
depositions ;  but  I  think  that  discretion  is  not  meant  to  extend 
to  the  case  of  a  witness  being  dead.  If  evidence  is  to  be  ex- 
cluded, it  must  be  on  the  principle  of  getting  the  best  evidence 
which  can  be  procured  for  the  jury.  It  is  impossible  that  an 
objection  can  be  taken  against  such  depositions,  that  they  are 
wholly  incompetent,  for  they  may  in  all  services  be  taken  by 
law :  so  we  must  hold,  that  evidence  taken  in  a  service  before  a 
jury,  id  competent  evidence  in  a  reduction  of  that  service. 
The  consequence  of  admitting  the  objection,  would  be  to 
orerturn  the  best  founded  services ;  for  by  waiting  till  wit- 
nesses were  dead,  and  then  bringing  a  reduction  within  the  yeais 
of  prescription,  every  service  would  fall,  by  excluding  the 
testimony  of  vvitnesses  adduced  for  the  propinquity.  Besides, 
if  the  objections  were  admitted,  and  a  reduction  of  a  de- 
cree of  this  Court  were  brought,  and  a  remit  made  to  a  jury  to 
try  the  question,  it  would  follow  that  all  the  evidence  taken 
in  the  previous  stages  would  be  cut  down.  I  cannot  go  that 
Ungth ;  and  I  cannot  consent  to  take  the  issues  adjusted  in 
these  cases  to  be  mere  abstractions.  They  are  issues  in  the 
defenders'  service,  and  the  case  in  which  the  pursuer  is  con- 
cerned previously  decided  by  us.  The  House  of  Lords  could 
not  direct  otherwise ;  but  even  if  it  were  so,  I  see  no  ground 
for  holding  that  these  depositions  must  be  rejected.  An  ob« 
jection  was  taken,  that  this  evidence  was  obtained  post  litem 
motnm  ;  but  the  service  M^as  a  legal  and  regular  proceeding, 
and  I  cannot  entertain  that  view,  in  respect  I  concur  with  Lord 
Gaiies.  » 

Lord  Corehoute The  difficulty  in  this  case  arises  from  the 

shape  of  the  issues  sent  to  the  jury  in  an  anomalous  procedure, 
which  is  apt  to  divert  attention  from  the  true  state  of  the  case. 
There  were  simply  two  services,  and  mutual  reductions.  The 
Court  sisted  Ann  and  Isobel  Watson's  reduction;  and  after 
procedure,  this  Court  repelled  the  reasons  of  reduction  at  the 
instance  of  Alexander  Watson.  On  an  appeal,  the  House  of 
Lords  remitted  in  the  following  terms  ^  (reads.)  This,  as  I 
understand  it,  Wiis  to  try  an  issue  of  the  pedigree  of  the  parties, 
so  far  as  competent  and  relevant  in  this  action.  The  defen- 
ders can  only  support  their  case  by  proving  that  they  are  in  the 
degree  in  which  diey  have  been  served.  So  the  pursuer  must 
prove  the  propinquity  which  is  set  ibrth  in  bis  service,  or  a 
pedigree  not  inconsistent  with  that  in  which  he  is  served.  I 
state  this  merely  to  recall  attention  to  the  case ;  for,  let  the 
i?»;jues  be  shaped  as  they  may,  they  are  issues  in  this  case  to  try 
the  propinquity  under  reduction.  The  evidence  taken  in  the 
Court  below,  and  which  was  there  competent,  is  good  evidence 
in  this  Court.  If  the  witness  was  competently  adduced  below, 
and  died,  the  testimony,  though  it  may  be  subject  to  remark, 
is  still  evidence  here.  The  House  of  Lords  ordered  the  trial 
by  the  jury,  as  thaj^  were  not  satisfied  with  the  evidence.  That 


was  competent.  So,  in  like  manner,  it  would  have  been  com- 
petent for  us  to  have  ordered  new  proof  on  commission,  or  to 
have  sent  the  case  to  a  jury ;  or  it  is  competent.,  in  important 
cases,  to  order  proof  in  presentia.  In  common  cases,  living 
witnesses  are  examined,  but  when  they  are  dead,  the  gene- 
ral principle  is,  that  the  deposition  of  a  witness  is  competent 
and  admissible  on  his  dea'h.  If  such  were  not  the  case,  the 
consequence  would  be  extraordinary.  A  party  who  intended 
to  bring  a  reduction  of  a  service  has  only  to  wait  nineteen 
years ;  or,  where  the  reduction  is  of  a  death-bed  deed,  he  has 
only  to  wait  thirty-nine  years,  when  all  the  witnesses  are  dead, 
and  then  raise  his  action,  maintaining  that  all  evidence  depend- 
ing on  depositions  are  incompetent.  On  this  part  of  the  case 
I  agree  with  Lord  Gillies.  As  to  the  second  exception,  I 
think  there  was  an  interest  clearly.  The  person  objected  to 
was  an  aunt.  If  she  had  been  objected  to  solely  on  the  ground 
of  pedigree,  I  should  have  had  great  doubt  that  the  plea  of  a 
lis  mota  was  good,  on  the  reference  to  the  law  of  England  made 
by  the  pursuer ;  for  I  never  heard  of  a  like  principle  in  the  law 
of  Scotland.  It  is  unnecessary,  however,  to  go  into  that,  as 
the  plea  of  interest  is  so  clear.  It  was,  however,  maintained, 
that  the  service  of  the  defenders  was,  quoad  the  aunt,  res  inter 
alios.  I  do  not  think  it  was  res  inter  alios.  The  proceeding 
was  a  public  service,  and  it  is  a  principle  that  it  is  a  proceed- 
ing of  which  any  one  may  avail  himself  having  an  interest.  I 
think  the  aunts  might  make  use  of  the  decree  of  absolvitor  in  a 
question  with  Alexander  Watson.  In  regard  to  the  third  ex- 
ception,  I  am  quite  of  opinion  that  the  witness  ought  to  have 
been  re-examined,  and  that  according  to  the  forms  of  the  Jury 
Court.  It  was  necessary  that  it  should  be  done  in  order  to 
procure  the  best  evidence.  The  fourth  exception  comes  under 
the  principle  already  spoken  to.  In  regard  to  the  fifth,  I  in- 
cline to  think  the  evidence  offered  ought  to  have  been  received 
in  regard  to  the  general  practice.  The  entry  in  the  register 
might  be  evidence,  to  a  certain  extent,  of  the  age,  if  directed  to 
be  inserted  by  any  competent  authority ;  but  it  is  competent  to 
prove  the  value  of  that  entry  by  the  system  adopted  and  prac- 
tised by  the  clerk,  and  perhaps  at  such  proof,  the  register  might 
not  have  been  offered  in  evidence. 

Lord  President My  former  opinion  must  now  be  very  much 

shaken,  but  I  still  remain  of  the  same  mind  as  I  was  at  the 
trial.  No  doubt,  hearsay  may  be  competent,  but  then  the 
hearsay  is  always  spoken  to  by  a  witness  who  is  on  oath  in 
Court,  and  liable  to  be  cross-examined.  What  is  to  hinder 
the  supposition,  that  these  witnesses,  if  alive,  might  have  ad- 
mitted, on  a  cross-examination,  that  they  got  all  they  knew  from 
the  party  ?  It  appears  to  me  that  these  depositions  can  be  re- 
garded as  nothing  more  than  hearsay  ex  parte.  It  was  stated 
that  the  defenders'  service  was  a  public  act,  but  the  difficulty 
is,  that  there  was  a  previous  service  ;  and  no  allegation  is  made 
that  the  defenders'  service  was  intimated  to  the  pursuer,  who 
was  previously  served.  Now,  it  is  just  to  my  mind  a  proceed- 
ing  in  absence  of  him,  carried  through  for  the  purpose  of  prov- 
ing an  adverse  and  nearer  pedigree.  In  the  case  of  Carleton, 
an  ex  parte  deposition  was  not  allowed ;  but  besides,  I  have  all 
along  considered  that,  in  point  of  fact  and  in  point  of  law,  these 
depositions  were  ex  parte,  and  formed  a  decree  in  absence 
against  the  pursuer.  With  regard  to  the  register,  I  went  on 
this,  that  it  was  proper  to  prove  the  burial,  but  that  it  had  no- 
thing to  do  with  the  birth ;  for  if  the  register  had  contained 
an  entry  of  this  man's  marriage  twenty  years  before,  or  that  he 
had  had  a  child  ten  years  before,  these  entries  are  of  no  con- 
sequence. They  are  extraneous  to  the  register  ;  so  I  considered 
it  to  be  of  no  consequence  how  it  had  been  kept. 

The  Court  accordingly  granted  a  new  trial. 

Presiding  Judge  at  trial.  Lord  President — Solicitor- General 
(Ruthcrfurd),  D.  M*Neill,  Pyper ;  Mackenzie  and  Macfarlane, 
W.S.,  Agents  for  Ann  and  Isobel  Watson — Dean  of  Faculty 
(Hope),  P.  Robertson;  C.  F.  Davidson,  W.8.,  Agent  for 
Alexander  Watson Mr  Brown,  Jury  Clerk — [G.D.FJ 
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Ith  March  1837. 
First  Division (G.D.F.) 

No.  200. — R.  Taylor,  Pursuer^  v.  His  Creditobs, 

Defenders. 

Cessio — 6  and  7  Gul.  IV.  §  12 — Aparty^  who  was  three  numikM 
in  jail,  having  brought  a  process  of  cessio  in  terms  of  the  re^ 
cent  Statute,  G  and  7  Gul.  IV.,  hut  being  opposed  by  the  in- 
carcerating creditor,  who  averred  concealment  and  embezzle- 
ment  of  funds,  and  denied  that  the  pursuer  had  made  an  honest 
or  sufficient  disclosure  of  his  affairs — the  Court  granted  Kbera" 
tion,  in  terms  of  the  twelfth  section,  on  caution,  bearing  relation 
to  the  amount  of  the  incarcerating  creditor  s  debt,  being  found 
de  judicio  sisti  to  attend  all  diets  of  Court ;  and,  (%)  remit 
made  to  the  Slierifffor  the  purpose  of  further  investigation. 

The  pursuer  brought  an  action  of  cessio  in  terms  of 
the  recent  Statute,  6  and  7  Gul.  IV.,  and  after  a  pe- 
riod of  three  months'  incarceration,  he  craved  to  be 
liberated.  He  was  opposed  by  the  incarcerating  cre- 
ditor, who  stated,  that  the  pursuer  now  made  a  very 
different  statement  with  regard  to  his  debts  and  assets, 
from  what  he  had  done  when  he  attempted  previously  to 
come  to  an  arrangement  extrajudicially  with  his  credi- 
tors. Tlie  discrepancy  was  stated  to  be  very  consi- 
^lerable ;  and  the  creditor  further  made  a  strong  aver- 
ment of  embezzlement  and  concealment  of  funds,  and 
craved  a  remit  to  the  Sheriff  to  examine  the  debtor. 

Whigham,  for  pursuer,  stated,  that  the  party  had 
now  been  three  months  in  jail,  and  craved  that  he  ought 
to  be  liberated  on  caution. 

Thomson,  for  creditors,  did  not  object  to  liberatidn, 
on  the  proviso  of  the  party  finding  caution  to  the  ex- 
tent of  the  debt  for  which  he  was  incarcerated. 

The  Court  considered  that  the  Statute  would  be 
sufRciently  complied  with,  if  the  pursuer  gave  caution^ 
which  bore  relation  to  the  amount  of  the  incarcerating 
creditor's  debt,  de  judicio  sisti  to  attend  all  diets  of 
Court ;  and  accordingly 

"  Remit  the  cause  to  the  Sheriff  of  Edinburgh  to  proceed 
therein  as  shall  be  just,  and  to  report  in  terms  of  the  Statute; 
and  find  the  pursuer  entitled  to  his  liberation,  on  finding  caution 
for  the  sum  of  £200  for  his  return  to  prison  when  required.'* 

Act.   Whigham,  Smythe;  James  Taylor,  S.S.C.,  Agent, — 

Alt.   R.   Thomson;  W.   Hunt,  W.S.,   Agent D.,    Clerk 

fG.D.F.] 


7/A  March  1837. 

First  Division (G.D.F.) 

No.   201. — The    Hon.  Douglas  Gordon    Hally- 
BUUTON,  Advocator,  v.  Andrew  Blair,  Respondent. 

Discharge,  Presumed — Payment — Reserved  Power — Intention 
—  Proof —  landlord  and  Tenant  —  Advocation  —  Illiquid 
Claims — Interest — A  landlord  reserved  power,  in  a  nineteen 
years*  lease  of  a  farm,  to  take  off  and  enclose  portions  of 
ground  for  planting,  and  to  cut  and  carry  off  growing  wood, 
mid  to  search  for  minerals,  paying  to  the  tenant  the  value  of 
the  land  taken  off,  and  the  damage  thereby  occasioned ;  the 
landlord  availed  himself  of  the  reserved  power  ;  and  the  tenant 
possessed  and  paid  thejull  rent  to  the  conclusion  of  the  lease, 
without  preferring  any  claim  for  the  exercise  of  the  reserved 
power.  On  the  eve  of  being,  sequestrated  for  arrears  under  a 
new  lease  of  the  farm,  the  tenant  then  claimed  a  large  sum  in 
name  of  surface  damage,  and  for  the  value  of  the  ground 
taken  off  under  the  old  lease — Held,  in  the  absence  of  direct 
evidence,  that  though  the  tenant  had  paid  his  rent  in  full  to 
the  conclusion  of  the  old  lease,  and  in  his  various  settlements 
with  the  landlord  had  never  preferred  his  claims  for  damage, 


nor  reserved  right  to  do  so,  mere  taciturnity,  for  the  years  of 
the  lease,  to  insist  in  the  claim,  did  not  raise  the  presMmption 
that  his  claims  were  paid  or  satisfied,  (2.)  Effect  consequent- 
ly qiven  to  his  claims,  as  a  set  off  against  the  landlord  ;  and, 
(3.;  Interest  allowed  on  the  amount,  from  the  period  when 
the  amount  of  the  illiquid  claims  were  ascertained^  though  they 
were  not  rendered  liquid  tiU  after  the  expiry  of  the  lease,  when 
a  remit  was  made  by  the  Sheriff  to  ascertain  the  amount. 

On  9th  February  1804,  the  advocator  let  to  the  re- 
spondent's father  by  lease,  whom  failing,  the  respon- 
dent and  his  brothers,  the  farms  of  North  Ballo  and 
Peattie  for  the  period  of  nineteen  years.  The  advo- 
cator reserved  to  himself  liberty  to  take  ofiT  and  enclose 
such  portions  of  the  farm  for  planting  as  he  might 
judge  proper,  and  to  cut  and  carry  off  the  growing  wood 
on  the  farm,  on  pajring  to  the  tenant  the  damage  oc- 
casioned to  his  com  and  grass, — ^the  damage,  as  well 
as  the  value  of  the  ground  taken  off,  to  be  ascertained 
by  men  mutually  chosen.  The  advocator  further  was 
entitled  to  search  for  minerals,  and  to  open  and  work 
quarries,  on  paying  surface  damages,  to  be  ascertained 
in  a  similar  manner.  In  virtue  of  these  reserved  powers, 
the  advocator,  in  1811,  took  off  the  hill  of  Peattie, 
comprehending  a  number  of  acres,  and  at  the  same 
time  he  also  took  off  a  piece  of  ground,  called  Glack- 
lees,  from  the  farm  of  North  Ballo.  In  1819*  eleven 
acres  were  taken  off,  and  the  advocator  further  opened 
a  quarry,  and  formed  an  access  to  it.  The  tenants 
possessed  under  the  lease  till  its  expiry  in  1823,  when 
its  duration  was  continued  by  missive  for  two  years 
longer.  No  deduction  from  the  rents  was  made  during 
the  currency  of  the  lease,  nor  damage  ascertained,  as 
provided  for.  The  tenants  paid  the  rent  to  the  con- 
clusion of  the  lease,  when  they  granted  a  bill  for  the 
amount  of  rent  which  was  due,  but  no  reservation  of 
any  claims  of  this  description  was  made,  and  no  daim 
was  set  up  till,  on  22d  October  1826,  the  day  previous 
to  an  application  at  the  instance  of  the  advocator  for 
sequestration  against  the  respondent,  under  a  new  lease, 
— the  respondent  presented  a  summary  application  to 
the  Sheriff  of  Forfarshire  in  his  own  name,  setting  forth 
the  above  circumstances,  and  praying  for  a  remit  to 
persons  of  skill  to  inspect  the  ground  taken  off,  and  to 
decern  against  the  advocator  for  £1000,  or  such  sum 
as  should  be  fixed  by  the  valuators  as  the  amount  of 
the  claims  under  the  old  lease.  On  23d  October,  the 
day  after,  the  advocator  presented  a  petition  for  se- 
questrating the  stock  and  cropping  of  the  respondent, 
in  payment  of  rent,  for  crop  and  year  1826. 

Certain  procedure  took  place,  (n^o,  p.  379»  Vol. 
VIII.,)  which  was  brought  up  io  this  Court  by  advoca- 
tion. The  petition  for  sequestration,  it  may  be  shordy 
stated,  was  defended  by  the  respondent,  who  lodged  a 
variety  of  counter  claims  for  abatements  of  rent,  as 
well  wf  to  instruct  that  the  landlord's  claims  were  sati^- 
fied.  The  Sheriff,  in  the  sununary  application  at  the 
tenant's  instance,  appointed  valuators  to  ascertain  the 
amount  of  the  counter  claims,  and  thereafter  remitted 
to  an  accountant  to  report.  The  accountant  reported 
on  14th  June  1832;  and  the  Sheriff,  in  April  1834, 
in  conformity  with  his  report,  and  the  views  of  the  va- 
luators, sustained  the  counter  claims  to  a  large  amount. 
By  the  accountant's  report,  it  appeared  that  the  tenant, 
as  at  30th  June  1832,  would  be  due  a  considerable  ba- 


1 837.] 


IN  THE  COURT  OF  SESSION,  &c. 


359 


lance  of  rent,  and  the  Sheriff  accordingly  gave  effect 
to  the  report  to  that  extent,  and  decerned  against  the 
tenant  for  the  amount,  as  from  30th  June  1 832 ;  and 
at  the  same  time,  he  found  the  landlord  liable  in  in- 
terest to  the  tenant  on  his  counter  claims,  and  decern- 
ed therefor  from  the  same  date.  The  whole  matter 
was  advocated  by  the  landlord — see  supra.  Vol.  VIII. 
p.  379 :  when  the  Lord  Ordinary  remitted  to  the  She- 
riff to  sustain  an  objection  stated  by  the  landlord  to 
the  competency  of  the  petition.  The  Court,  on  a 
reclaiming  note  by  the  tenant,  altered  this  judgment, 
and  remitted  to  the  Lord  Ordinary  to  proceed.  In 
minutes  of  debate  which  were  ordered,  the  landlord 
arffuedj  That  by  reason  of  such  a  lapse  of  time,  the 
tenants  must  be  presmned  to  have  abandoned  their 
illiquid  counter  claims:  That  the  consecutive  pay- 
ments of  full  rent  during  the  endurance  of  the  leasci 
during  which  no  claim  was  set  up  for  a  deduction  on 
any  account,  was  full  evidence  of  such  abandonment. 
But  supposing  the  tenant  entitled  to  insist  in  these 
claims,  he  was  not  entitled,  owing  to  so  great  delay  in 
stating  the  demand,  to  interest  on  the  amount,  as  in- 
terest does  not  run  till  claims  of  debt  are  rendered 
liquid,  in  respect  a  debtor  cannot  make  payment  till 
the  amount  be  ascertained.  An  objection  was,  besides, 
stated  in  making  up  the  record  for  the  landlord  in  the 
Court  of  Session,  that  the  name  of  Thomas  Blair,  the 
joint  tenant,  did  not  appear  in  the  petition  in  the  In- 
ferior Court,  and  that  consequently  the  decree  pro- 
nounced by  the  Sheriff  in  favour  of  Andrew  solely,  was 
incompetent. 

The  respondent  argued,  That  he  had  never  waived 
his  claims :  That  a  written  discharge  was  necessary  to 
extinguish  the  written  obligation  of  the  landlord  to  re- 
imburse the  tenant :  That  no  waiver  of  a  claim,  which 
was  a  valuable  one,  and  proved  to  be  of  large  amount 
by  the  valuators  appointed  by  the  Sheriff,  could  be 
presumed  merely  from  silence,  without  showing  some 
reason  or  motive  which  the  tenant  could  have  had  for 
relinquishing  a  valuable  right.  Inferences  were  not 
sufficient  to  instruct  an  abandonment,  without  express 
evidence.  The  apocha  trium  annorum  could  not  apply; 
and  the  onus  was  on  the  landlord  to  show  that  the 
claims  were  relinquished,  and  no  proof  had  been  at- 
tempted. In  answer  to  the  last  plea  of  the  landlord, 
a  renunciation  was  now  produced  by  Thomas,  of  his 
right  to  the  lease. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor and  note : 

"  9M  July  1836 The  Lord  Ordinary  having  heard  parties* 

procurators,  aud  considered  the.  proof  and  corgoined  processes, 
and  having  also  considered  the  minute  of  renunciation  now 
given  in,  signed  hy  Thomas  Blair :  Repels  the  reasons  of  ad- 
vocation ;  remits  the  cause  simpUciter  to  the  Sheriff  of  Forfar- 
shire, and  decerns :  Finds  the  advocator  liable  in  expenses  in 
this  Court:  Allows  an  account  thereof  to  be  given  in,  and  re- 
mita  the  same,  when  lodged,  to  the  auditor  of  Court  to  be 
taxed,  and  to  report. 

Note. — **  The  only  point  really  in  dispute  in  this  advocation, 
is  the  chum  sustained  by  the  Sheriff  in  that  counter-action :  and 
GODflideriog  the  whole  circumstances  of  the  case,  the  question  is 
not  free  from  difficulty.  The  claim  of  damage,  in  the  proper 
sense  of  the  term,  being  that  for  opening  quarries,  fltc.,  is  very 
trilling,  being  only  £A,  10s.  The  bulk  of  the  claim  sustained 
in  that  action,  amounting  to  nearly  £900,  is  composed  of  the 
value  of  the  pieces  of  ground  taken  off  for  planting ;  each  suc- 


cessive year's  value  being  calculated  with  interest ;  against  this 
demand  the  advocator  maintained  that  the  tenant's  claims  for 
deduction  were  waived ;  that  no  demand  had  ever  been  made 
by  the  tenant,  during  the  currency  of  the  lease,  for  any  valua« 
tlon  of  the  pieces  of  ground  so  taken  off;  and  that  any  such 
claim  was  understood  to  have  been  compensated  by  counter 
claims  which  the  landlord  had  against  bim  for  miscropping,  and 
other  breaches  of  the  lease.  On  the  other  hand,  the  tenant 
denied  these  statements,  and  averred  that  repeated  applications 
were  made  by  him  to  the  landlord,  during  the  currency  of  the 
former  lease,  for  the  appointment  of  valuators ;  and  that  the 
delay  arose  entirely  from  the  advocator's  evasion  or  refusal  of 
those  applications ;  no  proof  on  those  points,  however,  has  been 
offered  on  either  side,  so  that  the  question  depends  entirely 
upon  the  presumption  arising  from  the  facts  which  ore  undis- 
puted, viz.,  the  tenant's  delay  in  making  the  application,  and 
the  successive  payments  by  the  tenant  of  the  rent,  without 
deduction,  until  the  termination  of  the  lease.  Considering  all 
things,  it  is  impossible  to  deny  the  force  of  the  presumption. 
The  tenant's  chum  was  properly  not  a  claim  of  damage,  but  a  .-* 
claim  of  deduction  of  rent,  from  the  time  when  the  ground  was 
taken  off.  The  point  truly  to  be  ascertained  by  valuation  was, 
not  what  the  tenant  was  to  receive  for  the  ground  taken  off, 
but  what  the  landlord  was  to  receive  as  rent  for  that  of  which 
the  tenant  still  retained  possession.  And  the  continuance  on 
the  part  of  the  tenant  to  pay  for  what  remained  of  the  farm,  the 
fiill  rent  originally  stipulated,  and  his  final  settlement  at^  tjie 
dose  of  the  lease  on  the  same  footing,  are  circumstances  very 
nearly  approaching  to  an  admission  of  such  rent  continidng  still 
due  for  the  farm,  though  diminished,  and  consequently  to  an 
implied  waiver  of  his  clum  of  deduction.  Very  slight  evidence 
indeed,  in  addition,  of  any  understanding  between  him  and  the 
landlord  on  the  subject,  or  of  any  existing  counter  claims  on 
the  part  of  the  landlord,  would  have  been  quite  sufficient,  in  the 
opinion  of  the  Lord  Ordinary,  to  support  the  case  of  the  advo- 
cator. But  in  the  absence  of  any  such  proof,  and  considering 
that,  by  the  terms  of  the  written  contract  between  the  parties, 
the  notion  of  a  gratuitous  surrender  of  any  part  of  the  farm  is 
excluded,  the  Lord  Ordinary  does  not  consider  himself  war- 
ranted by  mere  inferences,  amounting  at  best  to  a  strong  proba* 
bility,  in  holding  the  tenant  to  have  abandoned  a  pecuniary 
benefit,  proved  to  be  of  very  considerable  amount,  and  that 
without  any  consideration  whatever.  He  therefore  sees  no 
sufficient  reason  to  alter  the  interlocutor  of  the  Sheriff  on  this 
point,  and  he  also  agrees  with  the  Sheriff  in  thinking,  that  if 
the  claim  is  sustained,  interest  must  follow  as  a  matter  of 
course.  If  the  landlord  took  from  the  tenant  each  year,  suc- 
cessively, the  full  amount  of  the  rent  originally  stipulated,  in 
the  knowledge  that  that  was  an  over  payment,  and  that  a  de- 
duction was  to  be  made,  of  which  the  amount  remained  to  be 
ascertained,  it  appears  to  the  Lord  Ordinary  that  such  over 
payment  roust  be  held  to  have  been  received  under  the  under- 
standing that,  when  the  deduction  was  ascertained,  he  was  to 
account  for  the  interest  as  well  as  the  principal. 

In  regard  to  the  objection  taken  in  the  additional  plea  for 
the  advocator,  that  Thomas  Blair,  whose  name  appears  in  the 
lease  of  1804  as  a  joint  tenant,  is  not  a  party  to  the  summary 
application,  it  is  to  be  observed  that  no  such  objection  ever  was 
made  in  the  Inferior  Court ;  and  the  Lord  Ordinary  does  not 
think  that  at  this  late  stage  of  the  procedure  it  can  be  listened 
to,  particularly  when  the  advocator  is  rendered  perfectly  safe 
by  Thomas  Blair's  renunciation  of  all  interest  in  the  matter." 

The  advocator  reclaimed.    At  advising, 

Lord  GUHes, — I  agree  with  the  Lord  Ordinary.  I  see  no 
legal  evidence  that  the  tenant's  claims  were  departed  from. 

Lord  President I  concur  with  the  Lord  Ordinary. 

Lord  Mackenzie We  have  no  proof  whatever.     The  mere 

lapse  of  time  will  not  do,  neither  will  the  feet  of  payment  of 
rents  in  full ;  for  the  lands  taken  off  were  never  valued. 

Lord  Corehomse. — It  is  my  opinion  that  there  is  no  legal  evi- 
dence whatever  that  the  tenant  departed  from  his  claims. 

The  Court  unanimously  adhered^  with  additional 
expenses. 
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Advocator's  Authorities Ersk.   IIT.  7,  29.     Pickering  v. 

Lord  Stamford ;  2  Vesey,  junior,  272.  Russell  o.  Fraser,  1788 ; 
Morr.  11, 390.  Geddes  v.  Wallace ;  Bligh,  II.  270.  Hunttr  t;. 
Lord  Kinnaird's  Trustees,  5th  March  1829;  Shaw,  VII.  548. 
Macra  v.  Mackenzie,  7th  June  1828 ;  Shaw,  VI.  935.  Wallace 
V,  Geddes ;  Shaw's  Appeals,  I.  42.  Reay  v.  Chalmers,  Ist 
July  1834.  Wallaces.  Oswald,  11th  Fehruary  1825;  Shaw, 
III.  ^25.     M'Indo  v.  Lyon,  7th  December  1826 ;  Shaw,  V.  93. 

Respondent's  Authorities. — Hunter  v.  Lord  Kinnaird's  Trus- 
tees, 5th  March  1829 ;  7  Shaw,  548.  Macra  v.  Mackenzie,  7th 
June  18-28;  Shaw,  VL  935.  Wallace  v.  Oswald,  Uth  Febru- 
ary  1825 :  Shaw,  III.  525. 

Lord  Ordinary,  Fullerton. — Act.  Solicitor- General  (Ruther- 

furd),  Coventry;  J.  F.  Gordon,  W.S.,  Agent Alt.  Dean  of 

Faculty  (Hope);  M*Intosh  and  Ducat,  W.S.,  Agents — B., 
CfcrA.— fG.D.F.] 


3d  and  7th  March  1837. 

Second  Division. — (J.D.M.) 

No.  202. — The  Faculty  of  Physicians  and  Sur- 
geons OF  Glasgow,  PursuerSy  v.  The  University 
OF  Glasgow  and  Others,  Defenders, 

Corporation — Special  Denomination — Incorporating  Words — 
Continuance — Parliamentary  Ratification  of  Royal  Grant — 
Penalty — On  a  remit  from  the  House  of  Jjords^  with  direction* 
to  consider  whether  the  Faculty  of  Surgeons  and  Physicians  of 
Glasgow  are  a  legal  corporation —  Unanimous  opinion  of  the 
judges,  that  they  are —  Observed  in  the  opinion,  1.  Tnat  a 
special  denomination  is  not  one  of  the  essentialia  of  a  corpora- 
tion :  2.  That  incorporating  words  are  not  necessary  to  create 
a  corporation,  where  privileges  are  conferred  in  a  grant  which 
can  only  be  exercised  by  a  corporate  body :  3.  That  the  con- 
tinuance of  a  corporation  to  "  the  successors"  of  the  granters, 
is  a  st^fficient  mode  of  perpetuating  its  existence  by  succession : 
4.  That  a  ratification  by  the  Scottish  Parliament  of  a  royal 
grant,  which  contains  a  misrecital  of  the  grant,  is  subject  to 
reduction  by  the  Court  of  Session,  and  it  is  pars  j  udicis  to 
notice  it ;  and,  5.  TTuU  when  a  penalty  is  imposed  to  enforce 
an  obligation,  no  option  is  given  to  the  party  against  whom  it 
is  directed,  to  get  quit  of  his  obligation  by  paying  the  penalty 
— that  being  a  mode  of  enforcing  the  obligation,  added  to  every 
other,  which  would  otherwise  have  been  competent. 

Sequel  of  case  reported,  Vol.  VIII.  p.  97,  (28th  Au- 
gust 1835).  The  House  of  Lords,  on  an  appeal  by 
the  defenders,  having  remitted  for  consideration  and 
opinion  of  the  whole  Court, .  whether  the  pursuers  are 
a  legal  corporation,  capable  in  law  of  possessing,  and 
in  fact  clothed  with  the  rights  for  which  they  contend 
in  this  action,  and  with  instructions  that  the  Court 
should  determine  the  question  of  the  pursuers'  (respon- 
dents') costs  of  the  appeal.  The  following  opinion 
was  returned  by  the  Lord  President,  Lords  Gillies, 
Mackenzie,  Corehouse,  Fullerton,  Moncreiff,  Jeffrey 
and  Cockburn: 

"  We  have  considered  the  remit  from  the  House  of  Lords, 
with  the  cases  subsequently  lodged  £6r  the  parties,  and  the 
whole  process,  and  remain  of  the  opinion  which  we  formerly 
gave,  that  the  respondents  in  the  appeal  are  a  corporation  cap- 
able of  holding  the  rights  which  they  now  claim*  Their  title 
is  a  letter  of  gift  or  charter  from  King  James  the  Sixth,  dated 
the  29th  November  1599,  which  was  ratified  by  the  Scotch 
Parliament  in  1672.  Their  possession  of  the  character  of  a 
corporation,  and  their  actings  in  a  corporate  capacity  for  more 
than  two  centuries,  are  established  by  documentary  evidence  of 
the  fullest  and  most  satisfactory  nature :  and  their  title,  as  a 
corporation,  has  not  only  been  recognised  in  various  judicial 
proceedings,  but  specially  found  and  declared  by  this  Court  in 
an  anpropriate  action  brought  for  that  purpose. 


"  The  case  of  the  appellants,  as  it  appears  to  us,  derives  its 
only  support  from  the  principle  which  they  have  adopted,  ot 
laying  entirely  out  of  view  the  law  and  practice  of  Scotland 
with  regard  to  corporations,  and  substituting  in  its  stead  the 
law  and  practice  of  England  in  that  matter,  not  as  to  one  point 
alone,  but  almost  every  point  which  they  have  had  oecaaion  to 
raise.  It  is  true  that  the  corporation  law  of  Scotland  has  a  ge- 
neral resemblance  to  that  of  England,  as  it  has  to  that  of  many 
other  countries  in  Europe ;  for  the  nature  and  object  of  these 
institutions  are  the  same  in  all,  being  originally  derived  from 
the  civil  law,  and  afterwards  modified  by  feudal  rules,  to  suit 
the  form  of  government,  and  state  of  society  and  manners  when 
that  system  sprung  up.  But,  notwithstanding  this  general  re^ 
semblance,  the  law  of  each  country  in  details  and  oiatters  of 
form  has  its  peculiarities,  and  in  none  are  they  more  remarkable 
than  in  our  own  law,  as  contradistinguished  from  that  of  Eng- 
land. 

'*  Before  examining  the  grant  of  King  James  the  Sixth,  the 
appellants  suggest  a  doubt,  whether  the  term  charter  is  not  im* 
properly  applied  to  it,  because  it  passed  under  the  Privy  Scal^ 
and  not  under  the  Great  Seal.  This  seems  to  be  of  little  mo- 
ment, because  there  is  no  question  what  the  document  is  to 
which  both  parties  refer.  •  We  may  remark,  however,  that  it 
forms  no  part  of  the  definition  of  a  Scotch  charter,  that  it  Is  a 
writ  passing  under  the  Great  Seal.  Taking  the  term  in  its 
most  restricted  sense,  namely,  a  grant  of  land,  or  other  heritable 
right,  from  a  superior  to  a  vassal,  nine-tenths  of  the  charters  in 
Scotland  not  only  do  not  pass  under  the  Great  Seal,  but  they 
pa.s8  under  no  seal  at  all.  With  regard  to  the  more  extensive  and 
appropriate  use  of  the  term,  it  is  employed  as  a  synonyme  for 
literce  patentes,  or  patent  letters,  in  contradistinction  to  litera 
clauscB,  or  close  letters,  under  whatever  seal  they  pass,  or 
whether  they  are  sealed  or  not.  If  King  James's  grant  had 
been  directed  to  Messrs  Low  and  Hamilton  exclusively,  or 
even  to  them  and  their  brethren  in  succession  exclusively,  the 
letters  would  have  been  close,  and  could  not  with  propriety  have 
been  called  a  charter.  But  the  letters  are  patent,  for  they  are 
addressed  by  the  King,  not  to  those  individuals,  or  to  the  Fa- 
culty of  Physicians  and  Surgeons,  but  to  all  provosts,  bailies  of 
burghs,  sheriff's,  &c.,  within  certain  bounds,  'and  all  and  siin- 
drie,  otheris  our  leidges  and  subjectis  whom  it  effeirs,  quhas 
knowledge  thir  our  letteris  sal  cume,*  that  is,  omnibuM  probis 
hominibus  totius  terra:  sua,  the  precise  ybrmuia  of  a  Scotch  char- 
ter ever  since  the  days  of  King  David  I.  Even  letters  of 
deaconry,  by  the  magistrates  and  council  of  a  burgh,  or  a  lord 
of  regality,  by  whidi  corporations  are  often  constituted,  by 
virtue  of  a  delegated  power  from  the  Crown,  being  letters 
patent,  are  rightly  termed  charters ;  accordingly,  in  the  docu- 
ments and  pleadings,  to  which  the  parties  in  this  case  have  re- 
ferred, during  a  period  of  more  than  a  century,  this  grant  has 
been  indiscriminately  termed  a  gift,  a  patent,  and  a  charter. 
We  have  alluded  to  this,  not  because  it  bears  upon  the  merits 
of  the  question,  but  because  it  shows  how  unsafe  it  is  to  apply 
the  law  or  forensic  language  of  England  to  a  Scotch  case,  even 
where  there  is  a  general  analogy  or  resemblance.  The  charter 
is  granted  in  favour  of  Mr  Low,  the  King's  surgeon,  and  Mr 
Hamilton,  professor  of  medicine;  that  is,  physician,  'and  their 
successors,  indwellers  of  our  dtie  of  Glasgow  ;*  and  it  gives 
them  power  to  convene  before  them  all  persons  professing  or 
using  the  art  of  surgery  within  certain  bounds  ;  that  is,  ivithin 
the  burgh  of  Glasgow,  Lanarkshire,  Renfrewshire,  Dumbarton- 
shire and  Ayrshire,  to  examine  them  upon  their  literature, 
knowledge  and  practice ;  to  admit  and  authorise  them  if  they 
are  found  qualified ;  to  debar  them  if  otherwise,  and  to  fine 
them,  if  they  are  contumacious,  by  a  judgment  on  which  letters 
of  horning  are  directed  to  pass.  Power  is  given  to  Messrs  Low 
and  Hamilton,  or  the  visitors,  with  the  advice  of  their  brethren, 
to  make  statutes  for  the  common  weal  of  the  subjects  anent 
the  said  arts,  that  is,  surgery  and  medicine,  and  to  punish  the 
breakers  of  them.  And  various  duties  are  imposed  on  the 
visitors^  indwellers  of  Glasgow,  professors  of  the  said  arts,  and 
their  brethren,  present  and  to  come.  Lastly,  The  Magistrates;^ 
Sheriffs,  and  other  ministers  of  justice,  to  whom  the  letters  are 
addressed,  are  ordained  to  assist  and  defend  the  visitors  and 
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their  posterity,  professors  of  the  said  arts,  and  to  put  the  grant 
into  execution. 

**  The  appellants  maintain  that  there  is  no  corporation  con- 
stituted by  this  charter,  and,  therefore,  that  the  respondents 
have  no  persona  standi  injudicio;  that  is,  no  title  to  sue  or  be 
sued  as  a  body.     This  plea  is  rested  on  various  grounds. 

**  Firsts  It  is  said,  that  a  special  denomination  is  one  of  the 
essentiaita  of  a  corporation ;  that  where  it  is  erected,  a  name 
must  be  given  to  it ;  that  the  king  must  baptize  it ;  and  that 
the  mime  thus  given  is  indispensable  to  its  existence.     In  sup- 
port of  this  doctrine^  passages  from  Coke,  Blackstone  and  Kid 
are  quoted, — excellent  authorities  undoubtedly  as  to  the  law  of 
England ;  but  not  one  of  these  learned  authors  says  that  is  also 
the  law  of  Scotlaud.     Whatever  may  be  the  form  by  which  a 
corporation  is  baptized  in  England,  nothing  is  requisite  with  us 
but  a  grant  from  a  competent  authority,  bestowing  corporation 
privileges  on  a  set  of  persons  in  existence,  and  their  successors 
of  a  certain  description.     It  will  throw  light  on  this  point, 
and  indeed  on  every  point  which  the  appellants  have  raised  in 
this  branch  of  the  cause,  to  consider  the  way  in  which  corpo- 
rations anciently  came  to  be  erected  in  the  royal  burghs  of 
Scotland,  and  the  style  of  the  writ  issued  for  that  purpose. 
It  appears  to  have  been  an  early  practice  for  the  various  trades 
within  burgh  to  form  voluntary  societies  for  regulating  their 
business,  and  for  raising  a  fund  l)y  the  contribution  of  their 
members.     Those  societies  laid  down  rules  respecting  the  trial 
and  admission  of  masters,  the  number  and  fees  of  apprentices, 
the  mode  in  which  the  trade  was  to  be  carried  on,  and  the  like. 
Further,  they  were  in  use  to  appoint  officers  to  collect  their 
fund*,  which,  before  the  Hefbrmation,  were  for  the  most  part 
applied  to  defray  the  expense  of  an  altar  dedicated  to  the  patron 
saint  of  the  craft,  and  to  pay  the  priest  who  officiated  there. 
Thus  the  surgeons  of  Edinburgh  had  an  altar  dedicated  to  St 
Mungo;  the  tailors  to  St  Anne  r  the  weavers  to  St  Soverane; 
the  waukers  to  the  Saints  Mark,  Philip  and  Jacob,  and  so  forth. 
The  officer  who  had  the  charge  of  the  altar  was  called  kirk- 
matter  or  deacon  (an  ecclesiastical  term) ;  if  he  collected  the 
contributions,  he  was  called  quarter-master^  because  they  were 
paid  quarterly ;  and  visitor  if  h^  was  appointed  to  examine  the 
qualifications  of  the  tradesmen,  or  the  goodness  of  their  work. 
But  as  those  were  voluntary  associations  only,  they  could  not 
enforce  their  rules,  or  levy  the  duties  which  they  imposed,  not 
only  in  the  case  of  a  person  who  had  never  joined  the  society, 
or  who  had  abandoned  it,  but  even  in  the  case  of  a  refractory 
member,  because  they  had  no  persona  standi  as  a  body.     To 
remedy  this,  it  became  the  practice  for  the  trade  to  present 
a  petition  to  the  Magistrates  and  Town  Council,  the  great  cor- 
poration of  the  burgh,  who  have  in  every  case  an  express  or 
presumed  authority  delegated  to  them  from  the  Crcrwn,  on  be- 
half of  the  kirkmaster,  quarter-master  or  visitor  of  the  craft, 
and  of  some  or  all  of  the  members,  either  named  or  described  in 
the  petition,  praying  the  Council  to  interpose  their  authority  to 
the  laws,  statutes  and  ordinances  of  the  craft,  by  a  grant  in 
favour  of  the  petitioners  and  their  successors,  that  is,  all  who 
exercised,  and  should  exercise  the  trade  within  the  limits  of  the 
grant.     If  this  petition  was  complied  with,  a  writ  in  the  form 
of  a  charter  to  that  effect  >vas  issued  under  the  burgh  seal, 
which  writ  is  technically  called  a  Seal  of  Cause ;  and  there  is  no 
point  in  the  law  of  Scotland  more  clearly  settled  than  that  a 
Seal  of  Cause  so  issued,  erects  the  grantees  into  a  corporation, 
and  gives  them  power  to  sue  and  be  sued,  with  every  other 
privilege  necessarily  incident  to  a  corporate  body,  whether  ex- 
pressed in  the  grant  or  not :  such  as  the  power  of  electing 
officers,  imposing  fines,  making  bye-laws,  and  the  like.     The 
same  form  was  adopted  by  lords  of  regality  and  barons  who 
had  power,  in  their  rights  from  the  Crown,  to  erect  corporations 
within  their  burghs  of  regality  and  barony ;  and  it  is  evident 
from  the  present  charter  that  the  same  style,  mutatis  mutandis, 
was  adopted  in  the  erection  of  corporations  by  the  Crown  it- 
self.    When  it  is  objected,   therefore,  that  the   Faculty  of 
Physicians  and  Surgeons  in  Glasgow  had  no  special  denomina- 
tion given  to  them  in  King  James's  letter  in  1599,  or  as  it  is 
quaintly  said,  that  they  were  not  baptized,  the  obvious  answer 
is,  that  the  grant  is  made  to  them  as  the  members  of  a  specified 


calling,  in  a  specified  place ;  that  is,  as  physicians  and  surgeons, 
being  indwellers  of  Glasgow.  They  are  baptized  just  as  the 
corporation  of  surgeons  and  barbers  in  Edinburgh  were  a  cen- 
tury before  in  their  Seal  of  Cause,  dated  in  1505.  The  peti- 
tion in  that  case  was  presented  by  the  kirkmaster  and  brethren 
of  the  surgeons  and  barbers  within  the  burgh  of  Edinburgh, 
and  the  grunt  is  to  them  and  to  their  successors.  Thus,  also,  in 
the  case  of  the  tailors  of  Edinburgh,  (1500)  the  petition  was 
presented  by  John  Steill,  kirkmaster ;  George  Bell,  William 
Hockburnc,  and  seven  others,  named,  '  and  the  laif  of  the 
tailors*  craft  within  this  burgh,'  and  the  charter  confirms  the 
rules  of  the  society  *  to  the  said  masters  and  their  successors  of 
the  said  craft.'  Thus  also,  in  the  case  of  the  butchers  of 
Edinburgh,  (1488)  the  petition  is  given  in  by  *  Richard  Furde, 
deykin  of  the  Fleshoris  fur  the  tyme,  Robert  Gray  and  others, 
principall  masters  of  the  said  fleshoris  craft ;'  and  the  council 
ratify  the  regulations  exhibited  to  them,  without  even  naming 
the  craft.  Thus  also,  the  petition  of  the  candlemakers,  (1517) 
is  presented  by  Robert  'Taffintoun,  Andrew  Galloway,  and 
others,  craftsmen  of  the  candlemakers  of  the  burgh  of  Edin- 
burgh, and  the  Seal  of  Cause  merely  ratifies  the  regulations. 
In  the  case  of  the  weavers  or  websters,  (1475)  the  petition  is 
presented  in  the  name  of  '  the  best  and  worthiest  personis  of 
the  haill  craft  of  wobstaris  within  the  said  burgh.*  And  the 
council  find  the  statutes  exhibited  '  lovable  to  God  and  holy 
kirk,  honourable  for  all  the  realme,  profitable  and  worship  for 
the  craftsmen,  and  therefore  we  admilt  the  samyn.' 

"  A  multitude  of  other  instances  might  be  given  of  the  erec- 
tion of  corporations,  both  in  Edinburgh  and  in  the  other  royal 
burghs  of  Scotland,  in  which  the  same  style  was  adopted  at 
and  previous  to  that  period,  and  it  does  not  appear  to  have  been 
changed  till  a  considerable  time  after  the  union  of  the  Crowns, 
when  a  more  correct  system  of  conveyancing  in  this  department 
was  gradually  introduced.  It  is  evident  that  the  charter  in 
question  was  framed  on  the  same  model  with  the  seals  of 
cause  then  in  use.  It  does  not,  indeed,  narrate  a  petition  pre* 
sented  by  Mr  Low,  surgeon,  and  Mr  Hamilton,  professor  of 
medicine,  and  the  other  surgeons  and  physicians  in  Glasgow, 
probably  because  there  was  no  voluntary  association  of  the 
practitioners  of  those  arts  in  Glasgow,  and  perhaps  no  petition 
was  presented  by  Messrs  Low  and  Hamilton.  But  the  grant 
is  to  those  individuals  designed  or  described  by  the  arts  which 
they  practised,  and  their  successors,  indwellers  of  the  city  of 
Glasgow.  No  kirkmaster  is  mentioned,  because  it  was  subse- 
quent to  the  Reformation ;  but  Low  and  Hamilton  are  ap- 
pointed visitors,  the  term  which,  after  that  event,  was  often 
applied  to  the  principal  officers  of  such  corporations. 

'*  The  second  objection  taken  by  the  appellants  is,  that  there 
are  no  *  incorporating  words*  in  King  James's  Letter  of  Gift, 
or  words  which  evince  any  intention  on  the  part  of  the  Crown 
to  create  a  corporate  body.  This  is  another  attempt  to  substi- 
tute the  law  of  England  for  that  of  Scotland.  It  is  quite  suffi- 
cient by  our  law,  that  privileges  are  conferred  in  the  grant, 
which  can  only  be  exercised  by  a  corporate  body ;  and  there  is 
not  one  privilege  conferred  by  King  James's  Charter,  which  is 
not  of  this  description.  Thus  power  is  given  to  Low  and  Ha- 
milton, and  their  successors,  to  summon  and  convene  before 
them  all  persons  professing  or  using  the  art  of  surgery  within 
the  bounds ;  to  pronounce  decrees  against  the  contumacious,  on 
which  diligence  by  horning  and  caption  is  to  follow ;  to  make 
statutes  for  the  common  weal  of  the  King's  subjects  anent  the 
said  arts,  and  using  thereof  faithfully,  that  is,  the  King's  sub- 
jects dwelling  within  the  bounds ;  to  prosecute  physicians  prac- 
tising their  art,  not  being  graduates,  or  licensed  by  the  King 
and  Queen's  physicians ;  and  various  privileges  are  granted  to 
the  visitors,  indwellers  of  Glasgow,  professors  of  the  said  arts, 
and  their  successors  present  and  to  come,  analogous  to  other 
corporations  erected  by  seals  of  cause.  'That  there  is  no  ne- 
cessity for  express  words  of  incorporation,  is  evident  from  the 
seal  of  cause,  granted  3 1st  January  1475,  by  the  Town  Coun- 
cil of  Edinbutgh,  to  the  weavers'  craft,  in  which  there  are  no 
such  words.  The  same  is  the  case  in  the  seals  of  cause 
granted  to  the  hammermen,  to  the  tailors,  to  the  cordiners,  to 
the  goldsmiths,  and  to  the  surgeons  and  barbers  of  Edinburgh, 
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and  instances  to  the  same  effect  may  be  found,  it  is  belieTed,  in 
every  rojral  burgh  in  Scotland.  It  was  not  the  style  of  the 
writ  in  and  before  the  reign  of  James  VI.  to  declare  the  gran- 
tees to  be  a  corporation  in  express  terms,  yet  all  the  trades  or 
faculties  having  grants  from  the  sovereign,  or  from  councils  of 
burghs  during  that  period,  exist  at  present  as  corporations,  and 
have  always  acted  and  been  recognised  as  such. 

'*  Then  it  is  said  by  the  appellants,  that  perp^ual  existence 
by  succession  is  the  essence  of  a  corporate  character,  and  that 
this  grant  does  not  express  the  mode  of  electing  or  continuing 
the  corporate  body.  We  conceive  that  the  provision  for  con- 
tinuing the  corporate  body  is  clearly  expressed,  and  expressed 
in  the  usual  and  appropriate  style  of  the  period.  The  grant  is 
to  Mr  Peter  Low,  surgeon,  and  Mr  Robert  Hamilton,  physician, 
and  their  successors,  indwellers  in  the  city  of  Glasgow;  that  is, 
all  surgeons  and  physicians  legally  practising  those  arts,  and  re- 
siding in  that  city.  No  person  under  the  exceptions  in  the 
grant  was  entitled  to  practice  surgery  without  a  license  fiom 
the  grantees,  or  their  successors;  or  medicine,  without  a  li- 
cense from  a  university  or  the  royal  physicians ;  a  provision, 
therefore,  is  made  for  the  subsistence  of  the  corporation  as  long 
as  there  are  surgeons  and  physicians  legally  qualified  to  prac- 
tise and  practising  their  respective  arts  in  Glasgow,  and  actually 
residing  there.  When  Messrs  Steill,  Bell,  &c.,  and  the  rest  of 
the  master  tailors  of  Edinburgh,  petitioned  the  Magistrates  and 
Council  to  confirm  the  rules  which  they  had  made  for  the  prac« 
tice  of  the  tailor  craft,  there  was  no  provision  in  their  rules  for 
the  election  of  kirkmasters  or  visitors,  no  provision  for  the  no- 
mination of  future  corporators,  neither  was  the  council  prayed 
to  grant  a  power  of  making  other  bye-laws.  On  that  petition 
the  council  confirm  the  mles  presented  to  them  *  in  all  poynts 
and  articles  to  the  said  masters,  and  their  succestors  of  the  said 
erajif  in  perpetual  memorial  in  time  to  come.'  That  was  the 
usiud  form  of  a  seal  of  cause  in  1500,  by  which  a  succession 
of  corporators  was  provided  for.  So  in  1517,  when  Robert 
Taifintoun,  Andrew  Galloway,  and  the  rest  of  the  candle- 
makers,  presented  a  similar  petition  to  have  their  rules  confirm- 
ed, the  prayer  was  granted  in  favour  of  the  said  craftsmen  and 
their  successors,  without  any  farther  provision  as  to  the  mode 
of  succession.  In  the  case  of  Wallace  v.  Calder,  November 
20,  1761,  referred  to  in  the  pleadings,  the  same  objection  was 
taken  by  the  suspender  Calder  to  the  ambiguity  of  the  term 
'  successors,'  in  this  grant.  It  was  said,  the  grant  might  be 
construed  as  personal  to  Peter  Low  and  Robert  Hamilton,  and 
their  families,  provided  the  successors  in  their  fiunilies  were  of 
the  profession  of  the  original  patentees,  and  a  great  deal  of  dis- 
cussion followed  on  that  plea.  But  the  Court,  although  they 
diminished  the  amount  of  the  fine  imposed  on  Calder,  sustained 
the  privileges  of  the  corporation  in  all  respects.  More  than 
seventy  years  have  elapsed  since  it  was  settled  by  a  decree 
of  this  Court,  in  foro  contentioso,  who  the  successors  of  the 
grantee  are ;  and  surely  it  is  too  late  now  to  stir  the  question 
again. 

"  The  appellants  argue,  that  no  power  is  conferred  by  the 
grant  of  making  bye-LiAVS  to  regulate  the  proceedings  of  the 
body,  but  that  a  power  is  given,  and  unlawfully  given,  to  make 
general  laws  for  surgical  practice.  The  clause  is  in  these 
terms : — '  That  it  sail  be  leisum  to  the  saidis  visitouris,  with 
the  advice  of  thair  bretheren,  to  make  statutis  for  the  commoun 
well  of  oure  subjects  anent  the  saidis  airtis,  and  using  thairof 
faithftillie,  and  the  braikeris  thairof  to  be  punishit  and  unlawit 
be  the  visitouris,  according  to  their  fieilt.'  It  is  the  common 
style  in  the  old  seals  of  cause,  to  represent  the  rules  recited  in 
them,  for  regulating  corporate  proceedings  and  the  practice  of 
the  craf^,  ns  statutes  made  for  the  glory  of  God,  the  honour  of 
the  realm,  the  worship  of  the  town,  and  the  profit  of  our  So- 
vereign Lord's  lieges ;  and  therefore  this  power  of  making  sta- 
tutes '  for  the  commoun  well  of  the  subjects'  anent  the  arts  in 
question,  clearly  includes  a  power  of  making  bye-laws  for  re- 
gulating the  corporation  :  and  so  it  was  construed  at  the  time ; 
for  the  very  first  acts  of  the  Faculty,  as  appears  from  the  ex- 
tracts from  their  minute-book,  consist  in  making  a  series  of 
bye-laws  for  regulating  their  corporate  proceedings.  This  ex- 
posUio  coniempwanea  of  the  grant  is  certainly  more  authorita- 


tive than  any  speculation  with  regard  to  its  meaning  now. 
Whether  it  empowered  the  Faculty  not  only  to  examine  snd 
admit  practitioners  within  their  bounds,  that  is,  within  the  four 
counties  named,  but  also  to  lay  down  rules  for  their  surgical 
practice  after  being  admitted,  nuy  well  be  doubted,  and  we  are 
not  aware  whether  such  a  right  was  ever  claimed.  If  it  had, 
however  unlawful  according  to  English  ideas,  it  would  have 
been  no  novelty  in  the  law  of  Scotland ;  for  by  King  Jsmei 
the  Sixth's  Charter  of  the  3d  of  January  1586,  to  the  gold, 
smiths  of  Edinburgh,  the  corporation  is  '  invested  with  a  power 
to  inspect,  try  and  regnlate  all  golden  and  silvern  wares,  not 
only  in  Edinburgh,  but  in  all  other  parts  of  Scotland,  with  a 
right  to  punish  offenders  concerned  in  making  adulterated  gold 
or  silver.'  It  is  plain,  that  as  neither  Mr  Low  nor  Mr  Hamil- 
ton,  the  visitors  of  the  corporation,  were  royal  physicians,  they 
and  their  brethren  had  no  right  by  the  grant  to  examine  and 
admit  physicians,  or  to  grant  licenses  for  the  practice  of  physic. 
A  degree  from  a  university,  or  a  license  from  the  royal  physi- 
cians, was  sufficient  for  that  purpose.  But  in  the  ratification 
in  Parliament  in*I672,  which  bears  to  recite  the  grant  of  the 
29th  November  1599,  the  words  quoted  are :  '  And  that  it 
sail  not  be  leisum  to  any  maner  of  persones  within  theforesaidis 
bounds,  to  exercise  medicine  without  ane  testimoniell  of  ane 
famous  Universitie  wher  medicine  is  taught,  or  at  leist  the  per- 
sones above  mentioned,  and  their  successors,  under  the  pains 
contained  in  the  said  gift.'  Now  it  is  plain  that  the  grant  is 
misredted  here,  for  nothing  is  said  in  it  as  to  the  grantees 
having  a  power  to  give  testimonials  for  the  exercise  of  medi- 
cine. That  was  reserved  for  the  universities  and  the  royal 
physicians.  Mr  Low  was  only  a  royal  surgeon.  But  it  has 
been  suggested  to  the  House  of  Lords,  that  the  Court  of  Ses- 
sion were  not  entitled  to  say,  that  there  is  a  misredtal  in  the 
ratification  1672 ;  that  if  the  grant  had  been  to  A,  and  the 
Parliamentary  ratification  bad*been  in  favour  of  B,  the  Court 
had  no  right  to  say  that  the  Legislature  meant  A  and  not  B, 
and  that  this  Act,  if  it  is  good  for  any  thing,  gives  the  power 
to  the  persons  whoever  it  names,  and  not  to  those  whom  the 
grant  of  1599  names.  The  appellants  have  made  this  sugges- 
tion to  the  House  of  Lords  apparently  under  a  misconception, 
and  a  very  natural  one  in  England,  of  the  nature  of  a  ratifica- 
tion by  the  Parliament  of  Scotland,  supposing  it  to  be  nmihtf 
to  a  private  Act  of  the  British  Ru'liament,  or  analogous  to  it 
But  in  Scotland  a  Parliamentary  ratification  was  not  a  proper 
law — it  carried  no  new  right — no  person  was  held  to  be  a  party 
to  it, — it  was  carried  through  periculo  petentis,  and  was  subject 
to  reduction  by  the  Court  of  Session:  Erskine,  L,  I,  39.  This 
was  settled  by  an  Act  of  the  Legislature  as  early  as  the  reign 
of  Queen  Mary.  See  Statute  1567,  cap.  18,  and  Sir  George 
Mackenzie's  observations  upon  it.  If  any  Act  of  this  descrip- 
tion, therefore,  bears  to  ratify  a  preceding  grant,  and  misredttfs 
it,  to  that  extent  the  Act  is  null,  and  not  only  has  the  Court  of 
Session  a  right  to  notice  this  misredtal,  but  it  is  parsjudidi  to 
do  so.  Perhaps  a  Court  of  Law  at  Westminster  might  hesi- 
tate to  find  and  declare  that  an  English  Act  of  Parliament, 
even  though  a  private  Act,  was  from  the  beginning,  is  now, 
and  wiU  be  in  all  time  coming,  void,  null,  and  of  no  efiect  in 
judgment,  or  outwith  the  same.  But  there  is  no  doubt  that 
the  Court  of  Session  can  so  deal  with  a  Scotch  ratification.  If 
the  grant  is  in  favour  of  A,  and  the  ratification  in  &vour  of  B, 
A  will  taVe  nothing  by  the  ratification,  but  assuredly  neither 
will  B ;  for,  except  in  so  fiir  as  it  corresponds  with  the  grant, 
it  is  unavailing,  unless,  perhaps,  when  followed  by  possession  it 
may  be  held  a  prescriptive  title.  Doubts  have  been  entertain- 
ed whether  the  ratification,  being  in  fiivour  of  the  surgeons, 
apothecaries  and  barbers  alone,  can  be  of  any  effect,  now  that 
the  barbers  have  withdrawn  from  the  corporation.  But  it 
never  was  held,  in  Scotland  at  least,  that  the  existence  of  a  cor- 
poration was  affected,  because  part  of  the  corporators  dissolved 
their  connection  with  it.  The  surgeons  of  Edinburgh  remahi 
a  corporation,  though  the  barbers  withdrew  from  it  in  1722 ; 
and  so  also  the  wuukers,  although  the  bonnetmakers,  who  were 
incorpoiated  with  them  at  the  cUite  of  their  charter,  are  now  a 
separate  crafb. 
*   "  Leaving  the  construction  of  the  grant,  we  hare  next  to  ob- 
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serve,  that  few  cases  have  occurred,  if  indeed  any  one,  in  which 
the  possession  of  corporation  privileges  for  nearly  two  centuries 
and  a  half  has  been  proved  by  such  overwhelming  evidence.  It 
is  unnecessary  to  recapitulate  the  proof,  for  it  is  distinctly  stated 
in  the  case  for  the  respondents.  The  Faculty  of  Physicians  and 
Surgeons  are  found  making  bye-laws,  and  enforcing  them,  as 
early  as  1602.  They  appear  in  the  course  of  that  century  to 
insist  in  actions  as  a  corporation,  and  their  title  is  sustained ;  a 
list  is  produced  of  more  than  eighty  bonds  of  desistance  taken 
between  1659  and  1701,  by  parties  who  attempted  to  violate 
their  piivileges,  and  that  not  only  where  the  piurties  practised 
in  the  city  of  Glasgow,  but  in  every  other  district  to  which  the 
grant  extends.  At  least  fifteen  of  these  bonds  are  from  indivi- 
duals practising  in  the  county  of  Ayr,  to  which  a  doubt  is  now 
expressed  whether  their  privil^es  ever  did  extend.  Where 
bonds  of  desistance  were  not  granted  extrajudicially,  the  Faculty 
cited  the  offenders  before  their  own  Court,  and  pronounced  de- 
crees against  them,  upon  which  diligence  by  homing  and  cap- 
tion was  nused.  A  list  of  seventeen  of  these  decrees  is  pro- 
duced between  1725  and  1759,  on  most  of  which  diligence 
appears  to  have  followed. 

**  The  appellants  attempt  to  get  rid  of  all  this  evidence  of 
possession  by  referring  to  a  letter  of  deacon ry,  which  the  sur- 
geons and  barbers  obtained  from  the  Magistrates  and  Town- 
Council  of  Glasgow  in  1656 ;  and  they  say  that  this  proves  the 
Faculty  not  to  have  been  a  corporation  before  that  year.  It 
proves  that  they  were  not  a  burgh al  corporation ;  that  is,  they 
had  not  the  privileges  with  regard  to  the  government  of  the 
town,  and  other  rights  which  it  was  in  the  power  of  the  Magis- 
trates and  Town -Council  to  confer.  But  the  Town- Council  of 
Glasgow  could  not  give  the  Faculty  a  corporate  jurisdiction 
over  four  counties,  or  warrant  all  the  corporate  acts  which  were 
performed  within  that  extensive  district,  at  any  period,  and  still 
\cs»  during  a  period  of  more  than  fifty  years  before  the  date  of 
the  letter  of  deaconry.  It  is  insinuated  that,  with  the  excep- 
tion of  what  appears  in  the  minutes  to  have  taken  place  in 
1602,  there  is  no  evidence  of  the  Faculty  acting  as  a  corpora- 
tion before  the  date  of  the  letter  of  deaconry.  But  that  is  a 
mistake.  It  is  proved  that  the  Faculty  sued  as  a  corporation 
in  1635,  founding  exclusively  on  King  James's  gift  as  their  title, 
for  the  letter  of  deaconry  had  not  then  been  granted ;  and  in 
that  action  they  obtained  a  decree  against  all  persons  within 
their  district  practising  surgery  or  medicine  contrary  to  the 
terms  of  the  grant,  and  against  all  Judges  and  Magistrates 
within  these  bounds  to  concur  in  enforcing  the  grant.  And 
upon  this  decree  general  letters  of  horning  were  raised  at  the 
instance  of  the  Faculty.  If  there  was  not  another  document  in 
process,  we  are  of  opinion  that  these  signet  letters  would  be 
decisive  with  regard  to  the  point  of  possession.  But  there  is  a 
i;reat  mass  of  proof  to  the  same  effect,  particularly  with  regard 
to  corporate  acts  performed  after  the  letter  of  deaconry  were  re- 
signed. In  addition  to  the  title  which  the  respondents  have 
produced,  and  the  continuous  possession  satisfiictorily  shown  to 
have  followed  upon  it,  the  question  now  under  consideration 
has  been  repeatedly  decided  in  this  Court,  and  that  not  only  in 
cases  where  the  rights  of  the  Faculty  were  indirectly  recog- 
nised, but  where  the  p<Hnt  was  distinctly  raised  and  brought 
before  the  Court  for  judgment.  It  was  tried  and  decided  in  an 
action  of  declarator  raised  by  the  Faculty  in  1691,  in  whidi  the 
summons  libels  upon  the  gift  of  James  VI.,  and  concludes  that 
the  privileges  granted  by  it  shall  be  declared.  It  was  again 
tried  and  decided  in  the  suspension  at  the  instance  of  Calder  v, 
Wallace  in  1761,  in  which  almost  all  the  arguments  now  ad- 
vanced against  the  title  of  the  Faculty  were  resorted  to.  And 
these  were  not  undefended  cases,  but  judgment  was  pronounced 
ta  foro  eontentioso,  A  series  of  cases  followed,  in  which  the 
rights  of  the  Faculty,  thus  established,  were  judicially  recog- 
nized. So  clear  was  the  point  considered,  that  even  the  ap- 
pellants themselves  did  not  venture  to  stir  it  in  the  Court 
below  previous  to  the  present  appeal.  We  do  not  think  that 
they  were  in  consequence  precluded  ftom  recurring  to  it  in  the 
House  of  Lords,  but  we  are  of  opinion  that  the  decisions  to 
which  we  have  referred  are  to  be  held  as  precedents  settling 
the  law  upon  the  point. 


"  With  regard  to  what  fell  ftom  Lord  Gifford,  in  the  case  of 
the  Writers  to  the  Signet  v,  Graham,  it  is  enough  to  say,  that 
his  Lordship  did  not  decide  the  question,  whether  the  Writers 
to  the  Signet  are  a  corporation  or  not.  He  held  that  he  had 
not  materials  before  him  for  that  purpose.  His  judgment  went 
on  a  separate  ground  altogether,  namely,  that  whether  they 
were  a  corporation  or  not,  they  had  not  sued  in  that  character, 
and  therefore  that  their  action  could  not  be  supported.  Whe- 
ther Mr  Erskine  was  wrong  in  laying  it  down  as  established 
law,  in  his  time,  that  the  Writers  to  the  Signet  are  a  corporation 
(for  that  is  necessarily  implied  in  his  Observations  on  the  Col- 
lege of  Justice),  remains  yet  to  be  tried. 

*'  The  only  other  point  which  we  are  directed  to  consider  by 
the  remit,  is,  '  Whether  the  right  of  interdict  is  taken  away  by 
the  provision  of  a  penalty  made  in  the  grant  or  letter  of  gift 
mentioned  in  the  pleadings?'  We  are  clearly  of  opinion,  that 
the  right  of  interdict  is  not  taken  away.  When  a  penalty  is 
imposed  to  enforce  an  obligation,  no  option  is  given  to  the  fKirty 
against  whom  it  is  directed,  to  get  quit  of  his  obligation  by  pay- 
ing the  penalty.  In  the  language  of  the  law  of  Scotland,  the 
penalty  is  by  and  attowr  performance.  It  is  one  mode  of  en- 
forcing the  obligation  added  to  every  other  mode  which  would 
otherwise  have  been  competent.  This  is  so  clearly  proved  by 
the  authorities  dted  in  the  respondents*  case,  that  we  think  it 
unnecessary  to  enlarge  upon  the  subject.** 

Lord  Moncreiff, — '*  Though  retaining  the  opinion,  or  the 
doubt  at  least,  formerly  expressed  by  me  on  the  general  merits 
of  this  case,  1  entirely  concur  in  this  opinion  on  the  points 
embraced  by  it." 

The  other  Judges  concurred  in  the  above  opinion, 
and  the  Court  (3d  March) 

"  having  resumed  consideration  of  the  cause,  ^vith  the  opinions 
of  the  consulted  Judges,  Find  that  the  respondents  in  the  ap- 
peal, aa  the  Faculty  of  Physicians  and  Surgeons  of  Glasgow, 
are  a  corporation  capable  in  law  of  possessing,  and  in  fact 
clothed  with  the  rights  for  which  they  contend  in  this  action, 
and  that  the  right  of  interdict  is  not  taken  away  by  the  provi- 
sion of  a  penalty  made  in  the  grant  or  letter  of  gift  in  the  plead- 
ings mentioned ;  and  decern  and  declare  accordingly,  and  super- 
sede advising  the  question  oi  expenses  until  Tuesday  next." 

Dean  of  Faculty ^  for  the  defenders^  submitted,  that 
the  case  having  formerly  gone  to  the  House  of  Lords 
with  the  opinion  of  the  whole  Court,  his  dients  ought 
not  to  be  held  liable  in  the  expenses  of  the  discussion 
in  the  House  of  Lords,  and  under  this  remit,  because 
the  Court  adhered  to  their  former  opinion. 

Solicitor-Generaly  for  pursuers, — Information  was 
asked  by  the  remit,  to  reconsider  the  former  judgment 
at  the  peril  of  the  defenders  (the  appellants),  and  the 
House  of  Lords  lefl  the  reasonableness  of  the  question 
of  expenses  to  this  Court,  to  say  if  the  expensive  re- 
consideration of  that  judgment  was  necessary. 

Lord  Gienlee. — I  cannot  see  how,  in  common  justice,  we  can 
refuse  the  pursuers*  expenses,  as  I  see  it  stated  in  the  defenders' 
case,  that  the  question  was  not  properly  tried  before  us  for- 
merly. At  all  times,  expenses  are  the  pana  temere  Utigantum, 
This  is  a  case  of  temere  litigans^  and  expenses  should  certainly 
be  given. 

Lord  Meadowhank. — I  am  entirely  of  the  same  opinion. 

Lord  Medwyn. — When  a  party  does  not  sufficiently  plead  a 
point  in  the  original  Court,  but  only  in  a  Court  of  Appeal,  ex- 
penses ought  clearly  to  be  given  against  him,  especially  if  he  be 
in  the  wrong.  We  formerly  found  expenses  due  in  this  case, 
and  we  are  bound  to  find  them  anew. 

Lord  Justice-  Clerk I  conceive  that  the  power  with  regard 

to  the  expenses  of  this  discussion,  inserted  in  the  remit  by  the 
House  of  Lords,  was  inserted  to  give  us  the  power  to  award 
the  expenses,  whidi  otherwise,  under  a  remit  without  such 
clause,  might  have  been  matter  of  doubt.  I  am  dear  we  must 
find  expenses  due. 
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The  Court  found  expenses  due  accordingly. 

Act.  Solicitor- General  (Rutherford),  Penney;  Ilopkirk  and 
Imlach,  W.S.,  Agents Alt.  Dean  of  Faculty  (Hope),  Sand- 
ford;  W.  A.  G.  and  R.  Ellis,  W.S.,  Agents. — Mr  FtTguson, 
aerk.~[J,D.M.'i 


9th  March  1837. 

FittST  Division (G.D.F,) 

No.  203. — Mrs  Catherine  Monro  or  Ross  and 
Husband,  Pursuer Sy  v.  William  Paul,  Trustee  of 
the  lale  Donald  M^Leod  of  Geanies,  Defender. 

Process — Summons — Title  to  Pursue — Tailzie — Reduction — 
Expenses — A  party  possessing  two  characters,  viz.  heiress  of 
entail  and  provision,  and  also  the  beneficiary  under  a  trust  con- 
veying the  same  lands  as  in  the  entail,  brought  an  action  ofreduc- 
tion  of  certain  deeds,  libelling  only  her  character  of  heiress  of  en- 
tail and  provision  as  the  title  to  pursue.  The  summons  of  reduc- 
tion contained,  in  one  of  the  reasons  of  reduction,  a  narrative  of 
the  nature  of  the  trust-deed — Held,  (\.J  That  she  could  not 
claim  the  character  of  beneficiary  under  the  trust,  in  the  action 
as  laid,  in  respect  the  trust-deed  was  not  libelled :  (2.)  That  the 
omission  in  the  title  could  not  be  remedied  by  a  reference  to 
one  of  the  reasons  of  reduction  which  narrated  the  trust-deed. 
f  3.J  An  offer  to  amend  the  libel  unanimously  refused,  in  re- 
spect that  the  omission  was  a  fundamental  vice,  and  that  it 
was  incompetent  to  engraft  a  new  title  to  pursue  on  a  summons, 
which  ought  to  have  libelled  on  it  at  first ;  and,  f  4  J  The 
action  accordingly  dismissed,  with  expenses. 

Mrs  Ross,  on  the  narrative  of  being  '<  the  heiress  of 
taillie  and  provision  entitled  to  succeed  to  the  lands 
and  barony  of  Cromarty  and  others,  under  a  deed  of 
entail  made  and  executed  by  the  now  deceased  George 
Ross,  Esq.  of  Cromarty,  dated  the  9th  day  of  Decem- 
ber 1783,"  "and  as  such,  and  otherwise,  having  good 
and  undoubted  right,  along  with  her  said  husband,  to 
prosecute  and  follow  furth  the  action  of  reduction  un- 
derwritten," brought  this  action  of  reduction  (1.)  of  a 
disposition  and  assignation  executed  by  the  Honour- 
able D.  Ross  of  Ankerville,  and  others,  <<  as  trustees 
under  the  disposition  and  settlement  executed  by  the 
deceased  George  Ross  of  Cromarty,  herein  after  men- 
tioned," whereby  they  sold  the  lands  of  Pitkerry  and 
others,  in  November  1795,  to  the  late  Mr  M*Leod  of 
Geanies ;  (2.)  the  instrument  of  seisin  following  there- 
on ;  (3.)  a  trust-disposition  executed  by  the  late  Mr 
M*Leod,  whereby  he  conveyed  to  the  defender,  for  the 
behoof  of  creditors,  inter  alia,  the  lands  of  Pitkerry, 
&c. ;  and,  (4.)  the  instrument  of  seisin  in  favour  of 
the  trustees. 

The  first  reason  of  reduction  applicable  to  the  dis- 
position by  the  trustees  of  the  late  George  Ross  of 
Cromarty  to  Mr  M*Leod,  was  matter  of  style.  The 
second  reason  explained  that  the  late  George  Ross,  of 
Cromarty,  executed  a  trust-disposition  in  December 
1783,  in  favour  of  certain  parties,  whereby  he  con- 
veyed to  them  certain  heritable  property,  inter  alioy 
the  above  lands  of  Pitkerry,  &c.,  for  the  purpose  (I.) 
of  selling  to  pay  off  debt,  and,  (2.)  of  strictly  entailing 
the  remaining  lands,  and  the  residue,  if  any,  of  the 
personal  funds  to  be  laid  out  in  lands,  to  be  entailed 
on  a  series  of  heirs  therein  mentioned ;  (3.)  that  the 
trustees  had  no  power  to  execute  a  sale  of  Pitkerry ; 
and  even  if  it  were  so,  the  power  was  not  competently 
used ;  (4.)  a  personal  exception  was  stated  to  the  way 


in  which  the  transaction  was  completed  by  the  trustee ; 
and  (5.)  that  the  price  was  inadequate. 

The  summons^  except  in  so  far  as  the  reasons  of  re- 
duction were  concerned,  did  not  mention  the  trust-deed 
which  was  executed  by  Mr  Ross.  There  was  a  slight  al- 
lusion to  it,  "as  the  trust-deed  and  settlement"  "  herein 
after  mentioned,"  contained  in  that  part  of  the  sum- 
mons where  the  several  deeds  called  for  in  the  reduction 
were  specified,  viz.  in  article  ^^prwio,"  wherein  the 
disposition  of  sale  executed  by  his  trustees  was  called 
in  the  reduction.  The  second  reason  of  reduction  alone, 
specified  the  executing  of  the  trust-deed  as  above  men- 
tioned, but  the  pursuer  did  not  specially  set  forth  the 
trust-deed  as  afibrding  her  any  title  to  pursue  the  ac- 
tion. 

The  defender  stated,  that  Mr  Ross  entailed  certain 
lands  in  1783  on  a  series  of  heirs,  but  that  he  was  pos- 
sessed of  other  lands  which  were  not  comprehended  in 
the  entail.  All  of  the  lands  were  burdened  with  debt; 
and  of  the  same  date  as  the  entail,  he  executed  the 
trust-deed  previously  mentioned  in  the  second  reason 
of  reduction.  The  truster  died  in  1786,  when  the 
trust-funds  being  found  to  be  inadequate  to  discharge 
his  debts,  the  trustees  in  consequence  made  valid  and 
onerous  sales  of  portions  of  his  heritage,  inter  alia, 
in  November  1795,  of  the  lands  of  Pitkerry,  for  the 
purpose  of  paying  ofi*  his  engagements.  The  defender 
denied  the  truth  of  the  averments  contained  in  the 
reasons  of  reduction  applicable  to  the  sale  of  Pitkerry, 
or  the  conduct  of  the  trustees  of  Mr  Ross  in  regard  to 
the  sales.  It  appeared,  that  on  the  death  of  the  insti- 
tute named  in  the  entail  of  Mr  George  Ross,  without 
issue,  which  had  happened,  the  pursuer,  Mrs  Munro  or 
Ross,  became  the  beneficiary  under  the  trust.  The 
defender,  on  these  general  averments,  and  denying  the 
averments  in  the  libel,  lodged  preliminary  defences  to 
the  summons,  viz.:  (1.)  The  pursuer  has  not  set  forth 
in  her  libel,  or  at  least  is  not  vested  with,  a  sufficient 
title  to  sue  this  action.  (2.)  The  action  is  excluded, 
both  by  the  negative  and  by  the  positive  prescription, 
or  at  least  by  one  or  other  of  them.  (3.)  The  pursuers 
are  further  barred  from  suing  this  action  by  their  own 
acquiescence,  and  that  of  their  predecessors.  There- 
fore absolvitor  from  this  action,  with  expenses. 

**  Slst  January  1837. — The  Lord  Ordinary  having  considered 
the  summons  and  dilatory  defences,  and  heard  counsel  for  the 
parties,  and  made  avizandum,  and  considered  the  debate  and 
whole  process,  repels  the  first  dilatory  defence  of  want  of  title, 
reserves  the  two  remaining  defences  to  be  discussed  along 
with  the  merits,  and  decerns ;  and  in  respect  that  the  defender 
intimates  his  intention  to  reclaim,  finds  him  liable  in  expenses, 
appoints  an  account  thereof  to  be  given  in,  and  when  lodged, 
remits  the  same  to  the  auditor  to  tax  and  report 

"  Note. — The  Lord  Ordinary  repe&  the  first  defence,  because 
he  thinks  that  it  is  sufficiently  met  by  the  fact,  that  the  posses- 
sion of  the  character  in  which  the  pursuer  sues,  is  not  only  set 
forth  in  the  summons,  but  is  admitted  in  the  defences  to  belong 
to  her,  and  after  tlus  the  defender  cannot  urge  an  objection 
which  in  substance  amounts  to  a  denial,  or  at  least  to  a  doubt 
of  what  they  themselves  admit ;  and  he  reserves  the  other  two 
defences,  because,  although  it  be  possible  that  they  may  ulti- 
mately supersede  the  necessity  of  considering  the  merits,  it  is 
possible  they  may  not ;  and  on  the  whole,  the  case  will  be  put 
into  the  most  convenient  and  an  equally  safe  shape  by  being 
kept  all  together." 

The  defender  reclaimed.    At  advising, 
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IN  THE  COURT  OF  SESSION,  &c. 
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SoUriioT' General  objected  to  the  title  of  Mrs  Ross 
to  pursue.  She  was  the  heiress  of  entail,  and  therefore, 
to  be  entitled  to  pursue,  rfie  ought  to  have  expede  a 
general  service  as  heiress  of  entail  and  provision, — 
(Bell's  Prin.  §  1848),  and  as  she  had  not  set  forth  the 
trust-deed  as  a  title  to  sue,  she  could  not  now  insist. 

H,  J,  JRobertsonj  Jor  pursuer,  argued,  that  such  pro^ 
cedure  was  unnecessary,  in  respect  that  she  was  the 
beneficiary  under  the  trust,  and  only  required  to  prove 
that  character,  and  nothing  farther. 

Lord  President, — But  your  summons  libels  only  on  the  deed 
of  tailzie,  and  not  on  the  trust-deed. 

Lord   Gillies The  trust-deed  is  specified  in  the  second 

reason  of  reduction,  but  that  is  a  matter  totally  separate  from 
your  title  to  pursue.  Now,  the  question  here  is,  in  the  frst 
place,  whether  the  title  to  sue  is  set  forth  sufficiently  in  that 
part  of  the  summons  of  reduction  which  is  appropriate  for  that 
purpose ;  and,  (2.)  the  plea  urged  by  the  pursuer.  On  ex- 
amining the  libel,  the  only  deed  libelled  on  is  the  deed  of  entail. 
Now,  I  should  have  great  difficulty  in  holding  that  the  argu- 
ment at  present  urged  for  the  pursuer  is  deducible  in  the  way 
she  maintains.  She  says  she  has  only  to  prove  by  the  trust- 
deed,  that  she  is  the  beneficiary  under  it.  Facts,  and  drcum- 
sUnces,  and  titles,  may  be  set  forth  among  the  reasons  of  reduc- 
tion, which  have  little  or  nothing  to  do  with  the  title  to  pursue ; 
and  being  so  set  forth  in  the  reasons,  without  being  libelled  on,  I 
am  not  prepared  to  say  that  they  can  be  taken  inferentially,  as 
giving  any  support  or  aid  to  the  title  to  sue. 

Lord  Maekemie, — I  feel  the  same  difficulty.  She  libels  on 
the  entail  only,  and  having  right  under  it,  she  calls  for  reduc- 
tion of  the  writings.  So  I  cantiot  see  how  she  can  maintain  an 
argument  on  the  trust-deed,  whidi  is  not  the  ground  of  action. 
She  can  raise  no  argument  on  that  part  of  the  summons,  where, 
after  Hbelling  the  entail  as  the  title  to  pursue,  she  says,  "  and 
otherwise  having  good  and  undoubted  right.*'  That  cannot 
aid  her,  I  imag:ine. 

Lord  President I  am  quite  clear  about  it. 

Lord  Corelumse. — I  give  my  opinion  solely  on  the  libel ;  and 
the  onlv  title  libelled,  as  it  appears  to  me,  is  the  entail.  It  is 
a  bad  ubel  altogether,  and  caimot  sustain  the  argument  main- 
tained in  the  trust-deed. 

H.  J.  Robertson Since  that  is  the  opinion  of  the  Court,  it 

may  be  amended. 

Dean  of  Faculty, — We  cannot  allow  that  proposal  to  have 
effect,  when  the  years  of  prescription  are  so  nearly  elapsed. 

Lord  President, — But  this  action  will  interrupt  prescription. 

Dean  of  Faculty, — We  have  the  best  reasons  for  saying  that 
it  will  not. 

Lord  Gillies, — But  I  cannot  agree  at  all  to  allow  the  pursuer 
now  to  cure  her  summons,  by  ingrafting  a  title  to  pursue  on  the 
libel,  which  it  ought  to  have  had  at  first. 

Lord  President, — It  is  certainly  a  fundamental  vice  in  the 
(umroons,  and  cannot  be  cured. 

Lord  Mackenzie  and  Z^ard  Corehouse  concurred,  and 
the  Court  unanimously 

"  alter  and  recal  the  interlocutor  submitted  to  review ;  and  in 
respect  the  summons  libels  only  on  the  pursuer's  character  as 
heir  of  entail  of  Cromarty,  sustain  the  first  dilatory  def  nee, 
and  dismiss  the  action :  Find  the  pursuer  liable  in  the  defen- 
der's expenses ;  appoint  an  account,"  &c. 

Lord  Ordinary y  Cockburn. — Act,   U,  J.   Robertson;   Sanfy 

and  Adam,  S.S.C.,  Agents  for  Mr  and  Mrs  Poss Alt,  Dean 

of  Faculty  (Hope),  Solicitor- General  (Rutberfurd),  G.  G. 
Bell;  W.,  A.  G.,  andR.  Ellis,  W.S.,  Ayent8,^D.,  Clerk 

[G.D.F.J 


9ih  March  1837. 

FiBST  Division (G.D.F.) 

No.  204.r*- William  Dalrymple,  Petitioner, 

Curator  Bonis —  TTie  Court  refused  to  grant  authority  to  a  cu- 
rator bonis  of  an  insane  lady^  to  remit  the  sums  of  money  rea- 
lised by  the  curator  in  this  country  to  America^  where  her 
other  property  was,  to  the  order  of  her  eldest  son  and  natural 
guardian,  who  concurred  with,  and  w<is  empowered  by  the  rest 
of  the  children  to  receive  the  same,  and  though  a  sister  of  the 
lady,  residing  in  this  country,  also  approved  of  the  measure. 

The  petitioner  was  appointed  curator  bonis  by  the 
Court  to  Mrs  Mary  Lennox  or  Cririe,  who  was  con- 
fined in  a  private  asylum  for  the  insane  at  Garngad, 
near  Glasgow.  The  children  of  the  insane  lady  re- 
sided in  New  York,  and  they  were  desirous  that  the 
funds  realised  by  the  petitioner  in  this  country  should 
be  transmitted  to  New  York,  where  their  mother's 
other  property  was  situated,  to  the  order  of  her  eldest 
son,  the  natural  guardian  of  the  mother,  according  to 
a  power  of  attorney  executed  by  the  children  for  that 
purpose.  The  petitioner,  considering  that  he  could  not 
comply  without  the  authority  of  the  Court,  presented 
this  application,  stating  that  the  sister  of  the  lady,  who 
resided  in  this  country,  approved  of  the  proposal  to  re- 
mit the  money ;  he  farther  stated,  that  if  the  procedure 
were  sanctioned  by  the  Court,  there  would  be  no  neces- 
sity for  keeping  up  the  curatory ;  and  he  therefore 
prayed  the  Court  to  remit  to  the  Junior  Lord  Ordinary 
to  have  the  curatorial  accounts  audited  and  settled, 
and  thereafter,  on  his  report,  to  authorise  him 

"  to  transmit  to  the  said  David  S.  Kennedy,  or  to  pay  to  his 
order  here  for  transmission,  such  balance  as  may  appear  to  be 
due  by  the  petitioner  on  the  petitioner's  said  accounts,  after  de- 
ducting the  expense  of  this  application  and  proceedings  to  fol- 
low hereon,  on  receiving  a  vsdid  discharge  for  the  same ;  and, 
on  this  being  done,  to  recal  the  foresaid  act  of  curatory,  and  to 
exoner  the  petitioner  and  his  cautioner  of  the  said  act  of  cura- 
tory, and  to  grant  warrant  to,  and  ordain  the  Clerks  of  Session 
to  deliver  up  the  petitioner's  bond  of  caution ;  or  otherwise  to 
do  in  the  premises  as  to  your  Lordships  shall  seem  proper." 

The  Lord  Ordinary  reported  the  case,  stating  that 
his  opinion  was  against  the  competency. 

Lord  Corehouse. — It  appears  to  me  that  this  application  is 
quite  out  of  the  question. 

Lord  Gillies It  is  quite  out  of  the  question ;  because,  for 

all  we  know,  the  mother  may  be  left  in  this  country  without 
any  funds  to  support  her. 

Lord  President  and  Lord  Mackenzie  concurred,  and 
the  Court  unanimously  refused  the  petition. 

Lord  Ordinary,  Cuninghame. — Act.  Marshall ;  W.  Dal- 
rymple, S.S.C.,  Agent B,,  CferA.— [G.D.F] 


9/A  March  1837. 
First  Division (G.D.F.) 

No.  205. — Archibald  S  win  ton,  Secretary  of  the 
Edinburgh  Academyy  and  Others,  Suspenders,  v. 
3am^^  Pedie,  Respondent, 

Nuisance — Shambles —  Public —  Where  a  party  proposed  to  erect 
an  extensive  range  of  shambles  for  the  slaughtering  of  cattle, 
within  the  heart  of  a  populous  suburb  of  a  town,  where  there 
were  several  public  institutions,  and  had  commenced  building  ; 
and  on  a  suspension  and  interdict  being  presented  against  him 
by  the  neighbours,  he  prayed  the  Court  to  be  allowed  to  prove 
by  experiment,  that  the  establishment  could  be  conducted  in 
such  a  way  as  to  be  harmless  and  inoffensive  to  the  vicinity  ; 
and  a  model  and  plan  were  lodged,  as  well  as  a  condescendence 
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of  the  regulations  to  be  adopted — Held  that  the  erection  of 
shambles  on  the  proposed  site  toould  be  a  puhUc  nuisance,  and, 
accordingly,  interdict  granted  against  the  proposed  erections, 
without  allowing  the  party  an  experiment  as  craved. 

The  respondent  proposed  to  erect  a  large  range  of 
shambles  on  an  isolated  piece  of  ground  within  the 
royalty  of  the  city  of  Edinburgh,  and  several  of  the 
shambles  were  in  the  course  of  erection.  A  very  po- 
pulous suburb  closely  adjoined,  and  nearly  encompassed 
the  site  of  the  proposed  erections ;  and,  in  particular, 
they  came  within  a  few  yards  of  two  private  dwelling- 
houses  belonging  to  certain  of  the  suspenders,  and 
within  130  or  140  yards  of  two  public  institutions,  ma- 
naged by  others  of  the  suspenders :  viz^  the  Edinburgh 
Academy,  an  extensive  seminary  for  the  education  of 
youth,  and  the  Asylum  for  Deaf  and  Dumb  persons.  In 
front  of  these  institutions,  there  was  a  public  street  or 
road  which  formed  an  access  to  the  suburbs  and  these 
proposed  shambles,  from  east  or  west« 

The  suspenders  presented  this  bill  of  suspension  against 
the  proposed  shambles,  averring  that  their  property,  and 
the  property  in  the  neighbourhood,  would  be  deteriora- 
ted, and  especially  so  by  the  extent  of  the  establishment, 
which  would  supply  the  whole  butchers'  stalls  in  the 
new  town,  and  that  the  resort  of  youth  to  the  academy 
would  be  prejudiced,  if  the  respondent  were  allowed  to 
proceed  with  his  scheme ;  and  they  pleaded — (1.)  That 
the  slaughtering  of  cattle,  and  the  use  of  property  as 
shambles  within  the'  suburbs,  and  in  the  close  vicinity 
of  dwelling-houses,  is  a  nuisance,  and  illegal.  (2.) 
That  they  had  a  sufficient  title  and  interest  to  insist  in 
an  interdict  against  the  respondent ;  and,  besides,  (3.) 
That  the  proposed  shambles  could  not  be  placed  on 
the  site  in  question,  and  were  illegal  according  to  the 
provisions  of  the  22d  Geo.  III.  c.  52,  §  1,  which  pro- 
hibited the  slaughtering  of  cattle  within  certain  pre- 
cincts of  the  city  of  Edinburgh. 

The  respondent  stated,  that  he  proposed  to  conduct 
his  shambles  on  a  plan  which  would  render  them  inof- 
fensive either  to  sight  or  smell ;  and  that,  accordingly, 
no  nuisance  would  exist.  They  were  not  intended  as 
public  shambles,  but  were  to  be  let  out  as  private  kill- 
ing places  to  separate  tenants,  who  should  alone  have  ac- 
cess to  them,  in  which  way  the  business  to  be  done  would 
not  be  in  proportion  to  the  extent  or  number  of  the 
buildings;  and  the  method  would  be  attended  with 
this  advantage,  that  the  places  would  be  kept  clean, 
which  could  not  be  the  case  in  a  public  slaughtering 
establishment.  It  was  further  to  be  a  rule,  that  the 
cattle  should  be  driven  at  an  hour  in  the  morning 
previous  to  the  meeting  of  the  academy.  He  denied 
that  the  site  of  the  buildings  in  question  came  within 
the  sanctions  of  the  22d  Geo.  III.,  and  hepieadedf  That 
according  to  his  improved  plan  and  regulations,  no 
nuisance  could  exist,  and,  consequently,  the  suspenders 
could  not  insist  in  obtaining  interdict  against  him. 

The  Lord  Ordinary  (3d  March  1 836),  after  visiting 
tl^e  ground,  found  that  the  erection  of  shambles  or 
slaughter-houses  on  the  situation  proposed  by  the  re- 
spondent, would  be  a  public  nuisance ; 

"  and,  therefore,  sustains  the  reasons  of  suspension,  and  con- 
tinues the  interdict,  and  decerns :  Finds  the  respondent  liable 
in  expenses,  and  remits  the  account  thereof,  when  lodged,  to 
the  auditor  to  tax  the  same,  and  to  report. 


"  Note. — It  has  been  repeatedly  decided,  Aat  the  slaughter- 
ing of  cattle  in  the  suburbs  of  a  town,  or  in  the  immediate 
neighbourhood  of  inhabited  houses,  is  a  common  noitance. 
Whether  or  not  it  be  possible  to  devise  means  by  which  the 
various  offensive  consequences  of  such  operations  may  be  miti- 
gated, or  entirely  avoided,  it  is  not  for  the  Lord  Ordinary  to  de- 
termine. Prima  facie,  it  does  not  seem  likely.  But,  at  any 
rate,  if  there  be  such  a  possibility,  it  was  incumbent  on  the  re- 
spondent to  show  how  it  was  to  be  accomplished.  But  the  re- 
spondent, though  perfectly  apprised  by  the  proceedings  in  the 
Bill-Chamber  of  what  would  ha  expected  of  him,  gave  no  ei- 
planation,  but  merely  avers  in  general,  that  the  shambles  are  to 
be  erected  on  a  new  and  improved  plan,  by  which  there  wiU  be 
nothing  offensive  in  tiie  sight  or  smell.  In  these  circumstances, 
the  Lord  Ordinary  thinks  the  interdict  must  be  continued." 

The  respondent  reclaimed.  At  advising,  5th  De- 
cember 1836,  the  reclaimer  argued,  that  the  Lord  Or- 
dinary, before  decerning  against  him,  ought  to  have  al- 
lowed a  short  time,  to  show  by  experiment  whether  or 
not  he  could  so  conduct  the  establishment,  in  part  of 
the  buildings  now  erected,  as  to  be  inoffensive  to  the 
neighbourhood.  It  was  matter  of  fact  that  Mr  Plummer 
conducts  a  similar  establishment  in  his  own  house  at  Dal- 
keith, without  the  slightest  offence  or  objection  on  the 
part  of  the  neighbours.  The  reclaimer  wished  to  show 
that  he  could  do  the  same  on  the  site  in  question. — The 
suspenders  objected,  that  the  respondent  had  not  even 
made  out  a  prima  facie  case  to  entitle  him  to  an  experi- 
ment It  might  be  possible  to  conduct  the  plan  in  one 
or  two  shambles,  in  such  a  way,  and  for  a  short  period. 
as  to  be  inoffensive ;  but  the  range  of  shambles  amounted 
to  twenty -four,  and  it  could  only  be  an  experiment  on 
a  great  scale,  and  for  a  length  of  time,  which  could  af- 
ford an  adminicle  of  proof.  An  experiment,  however^ 
was  out  of  the  question.  It  was  not  an  operation  like 
those  depending  on  the  application  of  chemical  know- 
ledge; in  consequence  of  which  there  might  be  an 
avoidance  of  nuisance,  as  in  the  case  of  the  Burntisland 
Whale  Work,  where  an  experiment  was  granted,  and 
which  turned  out  so  successful.  The  nuisance  consisted 
in  the  danger  to  be  apprehended  from  the  driving  of 
cattle  in  a  populous  suburb,  resorted  to  by  children  of 
all  ages  for  education.  During  a  short  experiment, 
the  regulations  of  the  respondent  might  be  so  enforced 
as  to  prevent  injury ;  but  it  was  not  absurd  to  suppose 
that,  in  course  of  time,  they  might  be  relaxed,  and  one 
accident  alone  would  be  sufficient  to  characterise  the 
establishment  as  a  nuisance.  The  very  idea  of  such 
an  establishment  in  that  quarter  made  the  nuisance,  and 
parents  would  never  think  of  sending  children  to  the 
academy,  because  it  is  notorious  that  the  people  in  such 
a  neighbourhood  get  demoralized  from  the  associatioos 
which  surround  them. 

The  Court  proposed  that  the  respondent  should  put 
in  a  condescendence  of  thq  plan  he  proposed.  This 
was  accordingly  lodged.  It  was  stated,  that  the  sham- 
bles were  to  be  enclosed  with  a  high  wall,  and  in  such 
a  manner  that  the  operations  should  be  concealed,  and 
access  was  only  to  be  had  by  a  single  gateway.  An- 
xious precautions  were  to  be  adopted  to  preserve  clean- 
liness, and  prevent  the  escape  of  any  offensive  odour, 
and  the  catUe  were  to  be  driven  at  an  early  hour,  so  as 
to  prevent  injury.  The  suspenders  denied  that  the 
plan  proposed  could  mitigate  the  grievance.  At  ad- 
vising of  this  date, 
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Lord  GiUie$, — U  U  probaUy  a  hard  thing  to  throw  a  hind- 
riDce  in  the  way  of  Mr  Pedie,  who  is  so  interprising  on  behalf 
of  the  public,  and  that  he  shall  be  prerented  from  having  an 
experiment.  But  he  wishes  to  erect  a  number  of  slaughtering 
plsoes ;  and  he  says  they  can  be  so  managed  as  to  be  inoffensive. 
SIsagfatering  establishments  are  nuisances,  and  may  be  put  down. 
Probsbly,  if  Mr  Pedie  put  up  only  one  by  way  of  experiment,  it 
might  be  attended  with  no  bad  result ;  but  I  doubt  very  much  in- 
deed, if  the  number  he  proposes  to  erect  would  not  be  attended 
with  the  opposite  consequences ;  and  in  that  view  I  am  against  al- 
lowing the  experiment  It  is  said  the  road  which  passes  the  piece 
of  ground  on  which  the  establishment  is  proposed  to  be  erected, 
is  a  public  highway,  and  the  whole  cattle  from  the  north  may 
be  dnven  along  it,  with  equal  injury  to  the  suspenders,  as  if  Mr 
Pedie's  establiidiment  were  in  activity.  But  it  will  be  observed, 
thst  this  is  not  sound ;  for  though  cattle  may  be  driven  along 
the  public  streets  of  a  town,  it  is  a  rery  different  thing  from 
erecting  an  establishment  in  a  public  street,  whid^  creates  a 
necessity  to  have  cattle  driven  to  it.  I  am  for  refusing  an  ex- 
periment. 

Lord  President 1  am  rather  for  allowing  it,  though  I  con- 
fess the  experiment  would  be  attended  vrith  great  risk  to  Mr 
Pedie.  One  or  two  slaughtering  houses  would  not  be  sufficient 
to  show  the  experiment.  Mr  Pedie  states  he  is  ready  to  erect 
the  whole.  Now,  I  rather  think  it  will  be  advantageous  to 
him  if  we  prevent  the  proposed  erection ;  for  I  have  no  doubt 
they  would  be  found,  after  all,  to  be  a  nuisance.  However 
much  I  am  inclined  to  doubt  his  statement,  I  am  rather  for 
agreeing  to  his  proposal,  as  he  says  that,  by  proper  arrangement, 
every  thing  offensive  can  be  effectually  prevented. 

Lord  CorehouMe, — I  may  probably  be  prejudiced  in  this  case, 
as  I  was  Lord  Ordinary  in  the  outset,  and  I  visited  the  premises 
aloqg  with  the  parties.  I  think  I  then  counted  some  nineteen 
or  twenty  slaughtering  places  which  it  was  proposed  to  erect, 
within  a  distance  of  150  yards  of  this  academy,  and  in  the  close 
vicinity  of  several  houses.  I  was  then  satisfied,  as  I  now  am, 
that  no  precautions  whatever  could  be  devised  to  prevent  such 
as  estaUishment  being  a  nuisance.  Of  all  nuisances,  a  slaughter- 
ing establishment  is  of  the  rery  worst  kind.  The  nuisance 
does  not  so  much  arise  from  noisome  collections  of  filth  which 
such  places  are  subject  to,  and  which  may  be  removed,  but 
there  is  an  odour  which  arises  from  the  slaughtering  of  cattle, 
even  in  the  very  act  of  killing,  which  is  extremely  noisome ;  and, 
along  with  the  sight  of  blood,  the  smell  is  very  offensive  to 
aninnls.  It  is  well  known  that  horses  are  frightened  by  the 
aight  of  gore.  This  case  differs  materially  from  the  Burnt- 
island one,  where  the  mere  nauseous  odour  was  concerned,  and 
an  experiment  was  allowed  to  prove  that  it  could  be  entirely 
prevented  by  some  chemical  process.  There  are  other  ingre> 
dients  here :  and  no  sufficient  specification  has  been  put  in  to 
show  us  how  the  nuisance  may  be  abated  in  this  instance.  I 
would  only  say,  that  I  scarcely  think  any  one  would  think  of 
soiding  a  yoiUh  he  is  interested  in  to  that  academy.  It  is 
within  150  yards  of  the  proposed  slaughtering  places ;  and  there 
is  another  circumstance  which  I  would  remark,  that  the  neigh- 
bourhood of  these  establishments  is  in  general  composed  of  the 
lowest  and  worst  description  of  people,  and  their  satraps  who 
engaged  in  the  slaying  of  cattle.  The  comfort  of  the  neigh- 
boorhood  mvst  be  disturbed ;  for  though  it  is  said  that  by  pro- 
per arrangement,  the  cattle  might  be  driven  into  the  indosures 
at  an  early  hour  in  the  morning,  there  is  nothing  to  prevent  that 
arrangement  from  being  broken  through ;  and  I  think  common 
aense  dictates,  that  an  establishment  of  the  size  proposed,  so  near 
a  public  senoinary,  and  viewed  in  the  complex  way  in  which 
aUughter-hoosea  are  circumstanced,  must  be  regarded  as  a  great 
nuisance.  I  recollect  when  I  visited  the  spot,  there  was  one 
house  very  close  indeed  to  the  proposed  erection.  They  told 
me  that  it  was  the  birth-place  of  a  great  lawyer,  the  late  Lord 
Erskine ;  and  it  is  so  near,  that  every  blow  given  to  fell  the 
cattle  would  be  audible  in  the  interior  of  that  house  to  which  I 
allude.  The  proprietor  of  it  told  me  that  he  would  be  driven 
from  his  dwelling,  if  the  erections  were  sanctioned,  and  I  sym- 
pathised deeply  with  him  at  the  time ;  for  I  could  see  no  way 
in  which,  so  far  as  he  was  concerned,  the  nuisance  could  be  pre- 


vented. Besides,  I  think  it  would  be  a  very  bad  precedent  to 
authorise  the  erection  of  an  establishment  of  this  sort  in  a  flou- 
rishing neighbourhood,  whose  population  is  constantly  increas- 
ing, and  in  so  close  vicinity  of  a  public  academy.  The  neighbour- 
hood would  be  injured  by  the  erections :  and  there  is  no  ex- 
cuse for  it ;  for  there  are  many  spots  nearer  town  where  ahiughter- 
houses  may  be  erected,  without  giving  offence  or  creating  hazard 
to  the  neighbourhood.  On  these  grounds,  I  am  therefore  de« 
ddedly  against  allowing  the  proposed  experiment. 

Lord  Mackenzie. — I  concur  endrely  in  the  views  which  have 
just  been  delivered.  The  Burntisland  case  vms  totally  different. 
The  question  there  came  to  be  of  "  smell,"  or  "no  smelL" 
That  is  not  the  case  here ;  it  is  mixed  up  with  a  variety  of  cir- 
cumstances, which  take  it  entirely  out  of  the  line  of  the  case 
alluded  to. 

The  Court 

*'  Adhere  to  the  interlocutor  of  Lord  FuUerton,  of  Sd  March 
1836,  and  refuse  the  desire  of  the  note,  but  find  no  expenses 
due  since  the  date  of  said  interlocutor :  Of  new,  remit  the 
account  of  the  previous  expenses  to  the  auditor  to  tax  and  re- 
port." 

Lords  Ordtnarjff  Corehonse  and  FuUerton. — Act,  Solicitor- 
General  (Rutherford),  Swinton;  John  Russell,  W.S.,  Agent. 
— Alt,  Dean  of  Faculty  (Hope),  H.  J.  Robertson;  Party, 
Agent D.,  OfcrA f  G  D.F.] 

lOth  March  1837. 
First  Divtsion.— Juet  Causb. — (G.D.F.) 

No.  206. — James  Fiin>LAT£it,  Pursuer^  v,  Thomas 
Duncan,  Treasurer  of  the  Trustees  of  the  Dundee 
and  Perth  Tumpihey  Jbefenders, 

Jury  Cause — Issue — Road  Trustees — Reparation — Damage — 
Master  and  Servant — Process — An  action  having  been  brought 
against  road  trustees^  to  render  them^  or  those  employed 
by  them,  or  for  whom  they  were  responsible,  liable  in  da^ 
mages  for  an  accident  on  the  road  to  passengers,  alleged  to 
have  been  occasioned  by  laying  down  stones  on  the  road  in  an 
improper  situation — Held  that  the  proper  issue  for  a  jury  is, 
whether  the  accident  were  occasioned  "  through  the  fault  or 
negligence  of  the  said  trustees,  or  others  in  their  employment  f" 
— English  decisions  were  quoted,  to  show  that  if  the  accident 
were  occasioned,  not  by  the  misconduct  of  the  trustees,  or  of 
any  person  for  whom  they  were  not  responsible,  or  from  any 
cause  for  which  they  were  not  legally  liable,  they  would  be  en- 
titled to  absolvitor,  and  a  motion  was  according^  made  to 
strike  out  the  words,  **  or  others  in  their  employment,"  from 
the  issue.  Tike  Lord  Ordinary  ordered  the  words  to  be  struck 
out,  but  the  Court  restored  the  issue,  as  it  was  usual  in  such 
circumstances :  the  around  for  doing  so  being,  that  the  point 
might  be  raised  at  the  trial  btfore  the  jury. 

The  pursuer  and  his  son  were  thrown  out  of  a  gig  on 
the  evening  or  night  of  the  23d  October  1835,  while 
travelling  on  the  turnpike-road  between  Dundee  and 
Perth,  in  consequence  of  having  come  in  contact  with 
a  heap  of  stones  placed  on  the  roadway.  The  pursuer 
was  injured  considerably,  and  the  son,  a  short  time 
thereafter,  died  of  the  wounds  which  he  had  received. 
The  pursuer  averred,  that  on  the  day  in  question,  the 
trustees  themselves,  "  or  their  surveyor  or  contractors, 
or  other  person  or  persons  for  whom  these  trustees 
are  liable,  were  engaged  in  constructing  or  repairing" 
a  drain  by  the  way*side,  and  that  the  heap  of  stones 
to  be  used  in  the  operation  had  been  thrown  down  by 
those  employed,  in  an  improper  part  of  the  road ;  and 
no  precautions  had  been  taken  to  prevent  injury  to 
travellers,  especially  those  who  had  occasion  to  pass 
along  at  night.  The  pursuer  brought  this  action  against 
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the  road  trustees  and  their  treasurer,  to  render  them 
liable  in  damages  for  the  injury  caused  by  their  ne- 
gligence. 

The  following  issue  was  adjusted : 

**  It  being  admitted  that  the  defender  is  treasurer  to  the 
trustees  on  the  turnpike-road  from  Perth  to  Dundee,  through 
the  Carse  of  Gowrie  by  Inchture  : 

*'  Whether,  on  or  about  the  23d  day  of  October  1835,  the 
pursuer  and  the  late  Henry  Findhiter,  his  son,  while  travelling 
in  a  gig  along  the  said  road,  near  the  west  half-way  house,  were 
overturned,  through  the  fault  or  negligence  of  the  said  trustees, 
or  others  in  their  employment,  to  the  loss,  injury,  and  damage 
of  the  pursuer?*' 

**  Damages  claimed : 
"  For  reparation,  and  as  a  solatium  for  the  loss  and  depriva- 
tion suffered  by  the  death  of  the  pursuer's  son,  £500    0    0 
"  For  compensation  and  reparation  for  injury  sus- 
tained, and  expenses  incurred  by  the  pursuer  in 
the  premises,  .  .      •       .         .  500    0    0" 

After  the  issue  was  adjusted,  the  defenders  stated  a 
plea,  founding  on  English  decisions,  that  the  accident 
not  having  arisen  from  misconduct  on  the  part  of  the 
trustees,  or  of  any  person  for  whom  they  were  in  law 
responsible,  or  for  any  cause  for  which  they  were 
legally  liable,  they  were  entitled  to  absolvitor.  The 
plea  was  discussed  before  the  Lord  Ordinary,  on  a 
motion  to  have  the  case  transmitted  to  the  Court  of 
Session  roll ;  but  the  Lord  Ordinary  refused  the  mo- 
tion, at  the  same  time  striking  out  of  the  issue  the 
words,  "  or  others  in  their  employment."  The  case 
was  thereafter  enrolled  before  the  First  Division  by 
the  pursuer,  to  have  the  words  restored  to  the  issue. 

At  advising, 

T.  Maitland  for  pursuer, — The  issue  we  wish  to 
have  in  this  case  is  in  the  same  terms  as  the  issue  ob- 
tained in  every  case  of  the  same  description. 

D,  McNeill, — We  stated  to  the  Lonl  Ordinary,  on 
the  authority  of  the  law  of  England,  that  if  road  trus- 
tees employed  parties  under  them,  in  the  repur  of  the 
roads,  and  it  should  turn  out  before  the  jury  that  they 
were  to  blame  for  an  accident  to  a  passenger,  and  not 
the  trustees,  the  trust-funds  would  not  be  liable  for  the 
damage.  We  only  want  to  get  such  an  issue  as  shall 
leave  this  question  entirely  open. 

Lord  Gillies In  every  case  of  this  description,  you  cer- 
tainly will  always  find  that  the  trustees  deny  that  they  ordered 
the  parties  employed  to  do  that  which  has  been  productive  of 
the  damage.  The  issue,  as  the  pursuer  wants  it,  appears  to 
me  to  be  the  issue  applicable  to  the  case  on  hand.  I  have 
very  little  doubt  that  road  trustees  do  not  personally  put  large 
stones  on  the  road  for  purposes  connected  with  the  road  ;  but 
what  I  say  is,  I  have  little  doubt  that  they  or  the  road  funds 
will  be  held  liable  for  any  accident,  as  the  overthrow  of  a 
carriage,  &c.,  which  may  happen  by  that  means ;  and  the  com- 
mon way  is,  to  give  an  issue  which  shall  be  applicable  to  the 
road  trustees,  and  the  servants  employed  by  them. 

Keay  for  pursuer. — We  wished  to  meet  the  views  of  the 
other  party  before  the  Lord  Ordinary,  so  as  to  leave  the  ques- 
tion open  which  they  raised,  on  the  idea  that  quod  facit  per 
ahum  jfacit  per  se ;  but  we  have  seen  reason  to  alter  our  view. 

D.  McNeill  argued,  that  the  issue  the  defenders  wanted  was 
the  same  as  had  been  allowed  in  the  cases  of  Mackie  and 
Waddell,  and  in  Maclauchlan  in  Murray's  Reports,  and  they 
only  contended  for  that  sort  of  issue,  as  it  would  leave  the 
question  open. 

^  Lord  President. — I  see  plainly  that  would  just  be  produc- 
tive of  two  trials  instead  of  one :  one  in  regard  to  the  trustees, 
and  another  in  regard  to  the  servants. 


Keay But  if  our  issue  be  granted,  they  will  be  allowed  to 

plead  the  question  they  hare  raised  at  the  trial ;  and  if  there 
be  any  thing  in  it,  the  presiding  Judge  will  dispose  of  it,  or 
they  may  have  their  remedy  by  bill  of  exception  :  so  they  are 
not  foreclosed  in  any  one  view. 

Lord  Gillies. — I  can  see  no  reason  for  altering  the  issue 
which  is  usually  given. 

Lord  President If  the  issue  be  given  in  the  way  the  de- 
fenders want  it,  it  will  just  come  to  this,  that  trustees  will  on 
all  occasions  shake  the  blame  off  themselves,  for  the  purpose 
of  throwing  it  on  some  person  employed  by  them,  and  so  leave 
a  pursuer  without  any  reparation. 

Lord  Corehouse. — I  have  no  doubt  in  the  matter  whatever, 
because  the  quesdon  can  be  raised  at  the  trial. 

The  Court  ordered  the  issue  to  be  restored  to  the 
way  in  which  it  was  adjusted. 

Authortdes  for  Pursuer. — Innese.  Magistrates  of  Edinburgh, 
6th  February  1798.  Maclauchlan,  Murray's  Rep.  Vol.  IV.  p. 
216.  MUler,  17th  July  1828;  Murray,  Vol.  IV.  p.  563.  Dow* 
Rep.  Vol.  II.  p.  390.     Dewar  v.  Aitken;  Shaw,  Vol.  XIV. 

Authorities  for  Defenders. — Manning  and  Ryland's  Rep.  I. 
p.  187.  Brougham's  Rep.  Vol.  II.  156.  Dowling  and  Ry- 
land's  Rep.  IV.  26.  Maclauchlan,  4  Murray's  Rep.  216. 
Miller,  2  Murray,  p.  202. 

Lord    Ordinary,    Cockburn Act.    Keay,    T.    Maitland; 

Ritchie  and  Hill,  W.S.,  Ayents Ah.  D.  McNeill,  Patton: 

Bells  and  Ruthetfurd,  W.S.,  Agents.^—Jury  Clerk.^[ G.D.Y] 


Wth  3Iarch  1837. 
First  Division. — (G.D.F.) 

No.  207. — Rennie,  Pursuer^  r.  His  Creditors, 

Defenders, 

6  and  7  GuL  IV.  c.  56 — Process^*  Where  a  party  has  brouykt 
a  process  of  cessio  under  the  Statute  6  and  7  Git/.  IV.  c.  56. 
and  given  the  statutory  notice  to  creditors,  a  creditor  not  called 
in  the  summons  is  entitled  to  have  the  procedure  mtperseded, 
till  he  be  duly  cited.  (2.)  A  remit  to  the  Sheriff  accordingly 
refused  as  incompetent,  quoad  the  other  creditors  named  in  the 
summons. 

The  pursuer  brought  a  process  of  cessio^  in  terms  of 
the  late  Act,  6  and  7  Gul.  IV.  c.  56,  calling  certain 
parties  as  creditors,  bat  not  the  whole,  and  he  had 
complied  with  the  Statute  in  giving  the  requisite  notices 
by  post.  In  the  course  of  the  summar-roll,  the  pur- 
suer was  about  to  move  for  a  remit  to  the  Sheriff,  when 
it  was  objected,  that  certain  other  creditors  were  not 
named  or  called  in  the  summons  of  cessio. 

Lord  Gillies The  Act  proceeds  on  the  principle  that  the 

debtor  must  call  all  his  creditors.  If  this  were  not  the  case,  be 
may  set  his  creditors  at  defiance,  by  only  calling  one  or  two, 
and  then  getting  the  benefit  of  the  cessio. 

A  list  was  then  lodged  with  the  clerk,  of  the  creditors 
who  were  not  summoned. 
The  Court 

"  ordain  the  pursuer  to  call  Mr  Samuel  Anderson,  lately  wine 
merchant  in  Edinburgh,  now  of  No.  10  Syroond*s  Inn  London, 
a  creditor  not  cited,  and  supersede  the  case  till  that  shall  be 
done." 

Act.  H.  G.  Bell;  Agent — Alt.  T.  M'Kensie; 

John  Morison,  Agent. — B.,  Clerk — [G.D.F.] 
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lOik  March  1837. 

FiBST  Dttision (G.D.F.) 

No.  208. — James  Kjbrb,  Taylof^s  Trustee,  Purguery 
V.  Sib  D.  H.  Blair  and  Others,  Trustees  of  the 
late  Hugh  Earl  of  Eglinton,  and  Robert  Balp 
and  Others,  Trustees  of  the  late  John  Marshall 
and  his  Children^  and  their  Tutors  and  Curators, 
Defenders, 

Process — Jury  Cause — Proof — Nobile  Offidum — Statutes,  55 
Geo.  III.  c.  42;  59  Geo.  III.  c.  35;  6  Geo.  IV.  c.  120;  1 
Gul.  IV.  c.  69^Heldbytke  whole  Court,  that  under  the  I2tk 
and  \3th  eectiona  of  the  59th  Geo,  HI.  c.  35,  and  other  acts 
in  relation  to  the  Jury  Court,  in  the  cases  enumerated  in  these 
Acts,  as  appr<^i€Ued  for  trial  by  jury,  where  the  conclusion 
it  for  damages,  the  Court  hcu  no  power  to  take  proof  therein 
by  commission,  on  remit,  or  in  presentia,  but  that  all  such  cases 
must  be  remitted  to  be  tried  by  jury » 

Taylor,  the  bankrupt,  was  lessee  of  the  coal-field 
of  Bartonholm,  situated  in  the  parish  of  Irvine  and 
coiiDty  of  A3rr,  and  lying  betwixt  the  river  Giamock 
and  the  lands  of  NeUiermains.  Adjoining  the  coal- 
field of  Bartonholm,  there  lay  the  coal-fields  of  Long- 
ford and  Snodgrass,  belonging  to  the  late  Earl  of  Eg- 
lintoD,  and  held  in  lease  from  the  Earl  by  the  late  Mr 
Marshall,  by  two  separate  leases.  By  these  leases,  cer- 
tain general  provisions  were  laid  down  for  working,  so 
as  to  prevent  injury  to  the  neighbouring  fields  of  coal ; 
and  Mr  Marshall  had  power  from  the  lessor  to  connect 
the  workings  of  the  Snodgrass  field  with  the  Barton- 
holm workings.  The  river  Garnock,  shortly  before 
its  confluence  with  the  river  Irvine,  and  their  junction 
with  the  sea,  flows  over  the  three  coal-flelds  in  question 
in  a  serpentine  manner,  and  forms  for  some  distance 
the  boundary  between  Bartonholm  and  Longford,  tn 
some  places,  the  Garnock  winds  wholly  over  Longford 
and  Snodgrass,  and  in  other  places  flows  completely  over 
Bartonholm.  It  was  a  condition  of  Mr  Marshall's  lease 
that  the  contract  of  lease  should  expire  on  the  coQal 
hemg  exhausted  in  both  or  either  colliery;  and,  in 
terms  of  this  condition,  the  lease  of  Longford  was 
taken  off  the  hands  of  the  tenant  in  1830,  and  that 
of  Snodgrass  in  1831.  The  pursuer  alleged,  that 
the  tenants  of  Longford  and  Snodgrass  had  carried  on 
their  workings  in  an  improper  manner,  and,  besides, 
approached  too  near  the  bed  of  the  Gamook ;  in  con- 
sequence of  which,  he  stated  that  the  ji^cr  made  an  ir- 
ruption in  June  1833  into  one  or  other  of  these  col- 
leries,  and  thence  into  Bartpnholm,  which  was  thereby 
drowned,  and  the  coal  rendered  unworkable  during 
the  remaining  years  of  Taylor's  lease,  in  right  of 
which  the  pursuer  came  by  virtue  of  Taylor's  seques- 
tration. Kerr  brought  this  action,  concluding  for  £7000, 
against  the  defender's  lessor  and  tenant,  in  name  of  da- 
mage and  reparation  for  their  alleged  misconduct,  in 
consequence  of  which  his  colliery  had  been  rendered 
unproductive. 

A  record  was  made  up  between  the  parties,  when 
the  defenders  moved  the  Lord  Ordinary  to  grant  com- 
mission to  persons  of  skill  to  take  proof  and  report,  in- 
stead of  adjusting  issues,  and  trying  the  case  before  a 
jury,  in'  respect  that  that  course  was  better  suited  for 
the  justice  of  the  case,  as  it  involved  a  scientific  ex- 
planation of  the  different  modes  of  working  minerals, 
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which  were  too  technical  and  abstruse  for  a  jury.  This 
motion  was  resisted  by  the  pursuer,  who  maintained 
that  the  case  must,  as  a  matter  of  course,  be  sent  to  the 
jury  roll.  The  Lord  Ordinary  (Corehouse)  reported 
the  point  to  the  Court,  when  a  hearing  in  presence 
was  ordered  as  to  the  question  of  power  under  the 
Statutes  passed  in  regard  to  trial  by  jury. 

The  59th  Greo.  III.  c.  35,  contains  the  following 
dauses : 

"  §  1.  That  in  all  processes  raised  in  the  Outer- House  of  the 
Court  of  Session,  by  ordinary  action  or  otherwise,  on  account 
of  injuries  to  the  person,  whether  real  or  verbal,  as  assault  or 
battery,  libel,  or  defamation,  or  on  account  of  any  iniury  to 
moveables,  or  to  lands,  where  the  title  is  not  in  question ;  or 
on  account  of  breach  of  promise  of  marriage,  seduction  or  adul- 
tery, or  any  action  founded  on  delinquency,  or  quasi  delinquency 
of  any  kind,  w^here  the  conclusion  shall  be  for  damages  and  ex- 
penses only ;  the  Lord  Ordinary  of  the  Outer-House,  before 
whom  such  processes  shall  be  enrolled,  do  remit,  and  he  is  here- 
by authorised  and  required,  after  defences  are  lodged,  to  remit 
the  whole  process  and  productions  forthwith  to  the  Jury  Court 
in  civil  causes ;  which  last-mentioned  Court  is  authorised  and 
required,  according  to  rules  and  regulations  which  the  said 
Court  and  the  Court  of  Session  are  herein  after  empowered  to 
make,  to  settle  an  issue  or  issues,  and  to  try  the  same  by  a  jury 
to  be  summoned  and  impannelled  under  the  provisions  now  in 
force,  or  herein- after  enacted  for  that  purpose." 

"  §  12.  And  be  it  further  enacted  1^  the  authority  aforesaid. 
That  it  shall  be  competent  and  lawful  for  the  Jury  Court,  when 
it  appears  to  the  said  Court  in  the  course  of  settBiig  an  issue  or 
issues,  or  at  any  time  before  trial,  in  the  cases  remitted  to  them 
as  aforesaid,  that  there  is  a  question  or  questions  of  law  or  re- 
levancy which  ought  to  be  previously  decided,  to  remit  back 
the  whole  process  and  productions  to  the  Division  of  the  Court 
of  Session,  the  Lord  Ordinary  or  Judge- Admiral,  who  remitted 
the  same  to  the  Jury  Court,  that  the  question  or  questions  of 
law  or  relevancy  may  be  considered  and  determined  there: 
Provided  always,  that  it  shall  be  lawful  to  the  said  Division, 
Lord  Ordinary,  or  Judge- Admiral,  when  matters  of  &ct  shall, 
after  such  consideration  or  determination  remain  to  be  proved, 
again  to  remit  the  whole  process  and  all  the  productions  to  the 
Jury  Court,  in  order  that  an  issue  or  issues  may  be  prepared 
and  tried  as  aforesaid :  Provided  further,  that  it  shall  be  com- 
petent to  the  said  Division  and  Lords  Ordinary  to  prepare  and 
settle  an  issue  or  issues  in  manner  aforesaid,  for  the  purpose 
aforesaid ;  and  it  shall  be  competent  for  the  Jury  Court,  when 
it  appears  to  the  said  Court,  in  the  course  of  settling  an  issue 
or  issues,  that  a  case  turns  upon  matter  of  complicated  accounts, 
or  other  matter  to  which  trial  by  jury  is  not  beneficially  appli- 
cable, to  remit  back  the  whole  process  and  productions  as 
aforesaid,  with  their  report  thereon,  in  order  that  the  Division, 
Lord  Ordinary,  or  Judge- Admiral,  may  proceed  with  the  same 
in  such  manner  as  shall  appear  to  be  most  expedient  for  the  ad- 
ministration of  justice." 

"  §  13.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  nothing  in  this  Act  contained  shaU  extend,  or  be  construed 
to  extend  to  prevent  the  Court  of  Session,  in  either  of  its  Di- 
visions, or  the  Lords  Ordinary  (save  and  except  in  the  cases 
concluding  for  damages  herein-before  enumerated),  or  the  Judge- 
Admiral,  unless  otherwise  instructed  as  aforesaid  by  the  Court 
of  Session,  to  take  proof  on  commission,  by  remit,  or  in  pre- 
sentia,  and  thereafter  disposing  of  the  cause  in  the  manner  now 
practised  in  such  cases." 

Counsel  were  heard  at  great  length  before  the  whole 
Judges,  with  the  exception  of  Lord  Glenlee,  who  was 
absent  from  illness.     At  advising, 

Lord  President I  think  it  is  quite  plain  that  the  object  and 

intention  of  the  Legislature  was  to  put  an  end  to  proofs  on  com- 
mission. It  was  a  grievance  which  the  House  of  Lords  had 
frequently  felt  and  complained  of,  and  it  was  to  put  an  end  to 
the  grievance  that  jury  trial  was  established.     The  House  of 
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Lords  had  all  the  facts  before  them  which  gave  rise  to  jury 
trial ;  and  it  is  my  opinion,  that  the  interpretation  of  these 
Statutes  should  be  such,  that  trial  by  jury  should  be  extended 
as  far  as  possible,  and  not  restricted.  The  question  turns  on 
the  12th  and  13th  sections  of  the  59th  Geo.  III.  c.  35.  The 
12th  section  specifies  a  class  of  cases  in  which  jury  trial  may 
not  be  beneficial,  as  in  complicated  accountings,  which  the 
Court  appears  to  have  power  to  deal  with  as  seems  best.  The 
Court  is  not  prevented  there  from  granting  proof  on  commission ; 
but  the  13th  section  specifies  another  class  of  cases,  viz.,  the 
class  of  cases  excepted  from  this  power  of  discretion  on  the  part 
of  the  Court.  ^His  Lordship  read  the  13th  section,  and  also 
the  1st  section.;  The  present  case  falls  within  the  class  of 
enumerated  cases  in  the  1st  section ;  and  I  consider  that,  under 
the  12th  and  13th  sections,  we  have  no  power. 

Lord  Justice- Clerk. — As  to  the  question  of  power,  I  have 
formed  an  opinion  similar  to  your  Lordship,  and  I  agree  in 
general,  that  the  object  of  establishing  trial  by  jury  in  Scotland, 
was  to  get  rid  of  the  inveterate  previous  usage  of  granting 
proofs  on  commission.  The  House  of  Lords  had  complained 
grievously  of  the  system.  A  body  of  commissioners  had  reported 
in  1810,  that  trial  by  jury  would  be  beneficial  to  Scotland.  In 
1815,  the  55th  Geo.  III.,  passed.  Now,  I  cannot  overlook  the 
5th  section  of  that  Act,  which  enacts,  that  '*  in  all  issues  re- 
ferred by  the  Court  of  Session  to  be  tried  by  a  jury,  in  causes 
wherein  the  summons  concludes  for  reparation  by  pecuniary 
damages,  the  jury,  if  they  shall  find  a  verdict  for  the  pursuer, 
shall  also  assess  the  damages."  The  jury  assessing  the  damage 
in  such  cases,  is  the  great  feature  of  the  Act,  and  such  was  the 
object  of  the  Legislature  in  providing  us  with  trial  by  jury.  I 
cannot  entertain  a  doubt  that  the  Legislature,  in  passing  the 
59th  Geo.  III.  c.  35,  and  in  enumerating  the  cases  there,  con- 
sidered the  jury  the  proper  tribunal  for  trying  them,  and  as- 
sessing the  damage.  They  are  called  the  enumerated  cases ; 
and  in  section  one  of  that  Act,  we  are  called  to  send  to  the 
jury,  cases  where  there  has  been  **  any  injury  to  moveables  or 
to  lands,  where  the  title  is  not  in  question."  The  13th  section 
of  that  Act  relates  to  cases  of  a  difierent  kind  from  the  enu- 
merated ones;  and  in  the  exception  contained  in  the  13th  section, 
none  of  the  enumerated  cases  are  excepted  by  it.  Now,  this  is 
a  very  strong  circumstance,  and  I  think  quite  capable  of  solving 
the  question  raised.  Of  the  12th  section,  I  entertain  the  same 
opinion  as  your  Lordship.  It  relates  to  cases  of  accounting,  in 
which  trial  by  jury  may  not  be  beneficial ;  but  the  kind  of  cases 
is  there  specified.  It  relates  to  cases  not  enumerated,  and  not 
to  special  kinds  of  cases  which  are  enumerated ;  and  the  con- 
cluding words  of  that  section  ought  to  have  such  fair  construc- 
tion, as  to  apply  to  th^m  only.  Now,  I  cannot  extend  the 
cases  mentioned  in  the  12th  section,  which,  de  piano,  are  to  be 
sent  to  the  Jury  Court,  to  the  exception  contained  in  the  13th. 
The  words  of  the  13th  section  are  very  important:  (he  read 
the  section).  The  exception  rides  over  the  whole  Act,  in  re- 
gard to  the  enumerated  cases,  and  frees  the  question  of  doubt, 
and  the  Court  is  just  thrown  back  to  consider  what  are  the 
enumerated  cases.  They  are  enumerated  in  section  one ;  and 
there  is  nothing  in  that  section  but  imperative  words.  I  have 
•looked  in  vain  in  any  of  the  Acts  for  the  interpretation  con- 
tended for,  that  we  have  power  to  grant  proof  on  commission 
in  such  a  case  as  this.  That  discretion  would  have  been  dis- 
tinctly enacted,  if  it  had  been  intended  to  be  given,  and  it  is  in 
direct  opposition  to  the  imperative  nature  of  the  words  in 
section  one.  Neither  do  any  of  the  other  Acts  contain  a  reference 
to  such  a  power,  so  far  as  I  can  see ;  and  if  a  door  be  once 
opened  in  the  way  proposed,  we  shall  be  fiivoured  in  every  ques- 
tion of  damages  with  a  discussion  like  the  present,  to  show  that 
such  and  such  a  case  is  not  fit  for  a  jury,  and  matters  will  thus 
be  thrown  into  complete  confusion. 

Lord  Gillies I  must  say  I  differ  from  your  Lordships,  as  I 

rather  think  that  cases,  even  in  the  enumerated  class,  may  occur, 
in  which  trial  by  jury  may  not  be  beneficial.  I  cannot  say  that 
jury  trial  in  this  country  has  been  so  beneficial  as  many  have 
boasted  of.  I  speak  generally ;  but  cases  have  occurred  where 
that  mode  of  trial  has  not  been  productive  of  the  results  which 
were  anticipated,  and  where  it  would  have  been  desirable  to  take 


proof  otherwise.  Jury  Court  cases  hare  frequently  been  brought 
to  force  parties  into  a  reference  or  settlement.    This  certainly  is 
an  evil.  In  England,  where  cases  are  all  sent  to  the  jury,  a  desire 
has  been  manifested  to  have  the  power  to  take  proof  otherwise 
in  some  cases,  and  I  believe  the  Judges  there  felt  the  necessity 
of  it,  and  tried  to  procure  that  power.     A  bill  was  brought  into 
Parliament  to  efiect  that  object.     I  am  not  sure  what  became 
of  it ;  but  the  question  here  is,  whether  or  not  we  have  that 
power  which  the  Judges  in  England  desiderated  ?  whether  or 
not  the  bill  has  not  alieady  passed  for  this  country  ?     Take  the 
case  of  a  party  apprehended  on  a  meditatio  fugtit  warrant,  and 
the  person  brings  an  action  of  damages.     The  case  is  one  of  the 
enumerated  ones.     The  question  may  turn,  as  sometimes  is 
the  case,  on  a  very  intricate  accounting.     Now,  in  questions 
of  accounting,  by  the  12th  section  of  the  59th  Geo.  III.,  it  is 
said  that  trial  by  jury  is  not  beneficial.     The  case  I  have  sup- 
posed, however,  is  a  question  of  damage  mixed  up  with  intricate 
accounts.  Shall  that  case,  de  piano,  be  sent  to  the  jury  ?  I  doubt 
that  exceedingly.    I  question  if  such  a  case  was  in  the  eye  of  the 
Legislature  at  the  time,  and  that  we  are  to  be  foreclosed  from 
all  power  in  the  matter.     The  Court  will  perceive  that  the 
jury  is  to  assess  the  damages,  but  that  would  appear  to  be  con- 
ditional.    In  the  55th  Geo.  III.,  cases  are  there  spoken  of  to 
which  jury  trial  is  applicable  ;  and  observe,  that  the  Lord  Ordi- 
nary is  authorised  to  report  such  cases  to  his  Division,  in  order 
that  if  the  Division  think  it  right,  issues  may  be  prepared. 
This  is  not  disputed.     Then  comes  the  59th  Geo.  IIL,  where 
the  1st  section  enumerates  a  class  of  cases  appropriate  for  jury 
trial,  and  which  the  Lord  Ordinary  is  bound  to  remit  to  the 
Jury  Court  to  be  tried.     So  there  are  two  sorts  of  cases  :  the 
enumerated  and  non-enumerated.     The  enumerated  cases  the 
Lord  Ordinary  is  bound  to  remit  to  the  jury  roll.  The  1 2th  section 
enacts  as  follows:  (read  the  clause).    This  section,  it  is  argued, 
relates  only  to  one  set  of  cases,  and  not  to  all.    I  think  that  this 
section  applies  to  all  sorts  of  cases  whatever,  for  it  makes  no  dis- 
tinction in  regard  to  the  quality  of  the  case  in  which  the  Jury 
Court  has  the  power  to  retransmit  to  the  C^urt  of  Session ;  and 
it  specially  says,  that  if  in  the  course  of  settling  an  issue,  a  cmse 
shall  be  found  to  turn  on  complicated  acooants,  to  which  trial 
by  jury  is  not  applicable,  the  Jury  Court  shall  retnuisiiiit  it, 
to  be  dealt  with  as  the  Court  of  Session  think  proper.     The 
reference  to  the  13tb  section  will  not,  in  my  apprehension, 
bear  out  an  opposite  construction.      The  provisions  of  that 
section  are  the  following :    (read  the  section).     To  what  set 
of  cases  does  this  section  relate  ?     Why,  to  the  set  of  cases 
which  were  to  go  at  once  to  the  Jury  Court.     These  cases  were 
not  in  the  Court  of  Session ;  and  this  clause  provides,  that  if  at 
adjusting  issues  in  the  cases  which  went  to  the  Jury  Court,  a 
difficulty  arose  as  of  complicated  accounts,  the  process  wvs  to 
be  retransmitted,  and  a  proof  granted  on  commission.     The 
28th  section  of  the  6th  Geo.  IV.  makes  a  repeal  of  certain 
provisions  of  the  59th  Geo.  III.,  but  that  repeal  extends  only 
to  part  of  the  12th  section  of  that  Act,  and  not  to  the  whole. 
Certainly  the  last  part  of  the  1 2th  section  is  not  repealed ;  so 
it  is  still  in  force  in  regard  to  the  power  possessed  by  the  Jury 
Court  in  retransmitting,  where  a  difficulty  occurs  in  framing  an 
issue.     I  do  think,  on  a  fair  construction  of  the  Statutes,  that 
we  have  that  power  of  granting  proofs  on  commission,  of  which 
the  Judges  in  England  appear  to  have  felt  the  want. 

Lord  Cockbum  read  a  voluminous  opinion  on  the  other 
side. 

Lord  Meadowbank. — I  have  changed  my  mind  several  times 
during  the  discussion,  but  I  rather  incline  to  agree  with  the 
Lord  President  and  Lord  Justice- Clerk. 

Lord  Mackenzie  and  Lord  Corekouse  agreed  with  Lord 
Gillies. 

Lord  Jeffrey  felt  great  difficulty  in  the  case,  and  his  opinion 
had  frequently  changed  on  looking  over  the  Acts,  but  considered 
that  the  view  stated  by  the  Lord  President  and  Lord  Justice- 
Clerk  was  the  correct  one. 

Lord  JUbncrei/f  concurred  with  Lord  Gillies. 

Lord  Fullerton  coincided  with  Lord  President. 

Lord  Medtoyn  concurred  with  Lord  Gillies. 

Lord  Cnninghame  declined  voting. 


1837.] 


IN  THE  COURT  OF  SESSION,  &c. 
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Lofd  GUnlee  was  unwell  during  the  discussion,  and  did  not 
attend  the  advising. 

Lord  President — I  am  happy  to  be  able  to  say,  that  the  opi- 
nion of  the  Lord  Chief  Commissioner  agrees  with  that  of  the 
majority. 

The  following  interlocutor  was  pronounced : 

"  The  LfOrds  having  heard  counsel  in  presence  of  the  whole 
Court,  and  having  considered  the  different  Acts  of  Parliament 
regarding  trial  by  jury  in  civil  causes,  and  having  particular  re- 
giurd  to  the  12th  and  13th  sections  of  the  Act  59  Geo.  III.  c. 
35,  are  of  opinion,  and  find  and  declare  accordingly,  that  in  the 
cases  enumerated  iu  the  said  Acts  as  appropriated  for  trial  by 
jury,  where  the  conclusion  is  for  damages,  they  have  no  power 
to  take  proof  by  commission,  on  remit,  or  in  presentia,  but 
must  remit  all  such  cases  to  be  tried  by  jury." 

Statutes  founded  on 55  Geo.  III.  c  42,  §  I,  2,  5.     59 

Geo.  III.  c  35,  §  1  and  13  inclusive,  and  19  and  20.  6  Geo. 
IV.  c.  120,  §  13,  14,  15,  16,  28,  29,  and  30.  I  Gul.  IV.  c. 
69,  §  1,  2,  16,  and  37. 

Lord  Ordinary,  Corehouse Act.  Dean  of  Faculty  (Hope), 

Ruraell;  Wotherspoon  and  Mack,  W.S.,  Agents. — Keay,  Moir; 
James  Miller,  Agent  for  Mar  shaWs  Trustees. — Solicitor- General 
(Rutberfiird),  A.  Anderson;  Tod  and  Hill,  W.S.,  Agents  for 
LordEgHmtana  Trustees [G.D.F.] 


lOth  March  1837. 

Second  Division. — (J.D.M.) 

No.  209. — Elizabeth  Wright  and  Husband,  Pur- 
suers^ V.  The  Trustees  op  Douglas  Wright, 
Defenders. 

Process — Competency — A.  S.,  llth  July  1828 — Productions — 
Record — After  a  record  had  been  closed,  a  proof  led,  and  judg- 
ment pronounced  by  the  Lord  Ordinary,  an  application,  made 
before  advising  a  reclaiming  note,  to  be  allowed  to  produce  cer- 
tain letters  in  evidence,  the  existence  and  importance  of  which 
Wis  stated  to  have  been  previously  unknoum — unanimously  re- 
fued. 

This  was  an  action  of  declarator  of  legitimacy,  brought 
by  the  pursuer  and  her  husband  for  his  interest,  against 
her  father's  trustees.  A  record  having  been  made  up 
and  closed,  the  Lord  Ordinary,  after  repeated  proro- 
gations of  the  time  for  reporting  the  proof,  of  consent 
of  parties  circumduced  the  term,  and  upon  advising 
the  proof  pronounced  a  judgment,  finding  that  the  pur- 
suer had  failed  to  establish  the  marriage  of  her  parents, 
according  to  the  law  of  Scotland.  A  reclaiming  note 
was  lodged,  which  came  in  due  time  to  be  advised  by 
the  Court,  when  it  was  stated  from  the  bar,  that  three 
letters  of  great  importance,  and  the  leaf  of  a  book  of 
common  prayer,  containing  material  handwriting,  had 
been  discovered,  and  leave  was  asked  to  put  these  in 
evidence  in  the  process  at  this  stage.  Their  Lord- 
ships appointed  a  minute  and  answers  to  be  put  in. 
What  was  stated  in  the  minute  for  the  pursuers  amount- 
ed to  this :  That,  at  the  commencement  of  their  pro- 
ceedings, they  handed  to  Mr  Spalding,  their  first  soli- 
citor, all  the  papers  in  their  possession,  including  the 
letters  now  in  question,  but  without  being  aware  of 
their  importance  in  a  legal  point  of  view :  That  one 
of  the  apprentices  of  their  present  agent,  in  taking  the 
precognitions  in  this  cause,  obtained  from  Spalding  the 
letters  along  with  other  papers :  That  this  apprentice, 
John  Morton,  took  possession  of  these  papers,  but 
without  particular  examination  of  their  nature,  and  put 
them  aside  with  other  papers  in  his  master's  ofiice : 
That  Morton  afterwards  left  Edinburgh  without  point- 


ing out  the  papers  he  had  so  received  to  his  master ; 
and  that  it  was  only  after  his  return  to  his  master's 
employment  in  January  last,  that  the  letters  were 
brought  under  the  notice  of  the  pursuers'  agent. 

In  the  answers  for  the  defenders  it  was  stated.  That 
Morton  had  been  in  the  service  of  the  agent  in  the 
cause  during  all  the  time  the  proof  was  led :  That  it 
was  contrary  to  the  express  terms  of  the  Act  of  Sede- 
runt, llth  July  1828,  §  25,  which  requires  production 
of  all  writings  in  a  party's  possession,  or  in  his  power, 
even  before  the  record  is  closed ;  and  that  at  all  events, 
the  pursuei's  could  only  make  the  production  upon  pay- 
ment of  the  full  previous  expenses. 

The  Court  unanimously  refused  to  allow  the  pro- 
ductions craved ;  and  on  advising  the  case  (7th  March) 
adhered  (Lord  Meadowbank  dissenting)  to  the  inter- 
locutor of  the  Lord  Ordinary. 

Lord  Ordinary,  Moncreiff. — Act.  Dean  of  Faculty  (Hope), 

J.  Wilson;  John  Ronald,  S.S.C.,  Agent Alt.  Cowan;  Cun'- 

ningham  and  Walker,  W.S.,  Agents f  J.D.M. ] 


lOth  March  1837. 
Second  Division. — (J.D.M.) 

No.  210. — Mrs  Mahy  Thomson,  Factrix  Loco  TtUo-' 
risfor  Robert  Thomas  Thomson^  Petitioner. 

Factrix  Loco  Tutoris — Powers. 

This  was  a  petition  by  a  factrix  loco  tutoris  to  her 
son,  praying  the  Court  to  authorise  and  empower  her 
to  grant  a  feu  right  of  certain  subjects,  in  fulfilment  of 
an  obligation  to  that  effect  undertaken  by  her  late  hus- 
band. Their  Lordships  unanimously  refused  the  prayer 
of  the  petition,  the  factrix  having  sufficient  authority 
to  execute  all  the  powers  conferred  by  law. 

Act.  Ivory;  Gihson-Craigs,  Wardlaw,  and  Dalziel,  W.S., 
Agents f  J.  D.M.I 


Wth  March  1837. 
First  Division. — (G.D.F.) 
No.  21 1. — James  Bbown,  Pursuer^  v.  Sir  Evan  John 
Macgreoob  Murray  and  John  Atholl  Banna-* 
TYNE  Murray  Macgreoor,  Defenders. 

Entail — Irritant  and  Resolutive  Clauses — Institute — Heirs  of 
Tailzie — Adjudication — A  deed  of  tailzie  made  resignation  of 
the  lands  for  new  infeftment  in  favour  of  the  entailer  himself, 
in  liferent,  and  to  his  only  son  by  name,  in  fee,  whom  failing^ 
to  a  series  of  heirs.  The  conditions  of  entail  were  directed 
against  *'  the  heirs  of  tailzie ;  and  with  the  exception  of  a  prohi- 
bition applicable  nominatim  to  the  son  against  contracting  debt, 
ffc,  the  prohibitions  were  directed  against  **  the  heirs  of  tail- 
zie" solely.  The  deed  provided,  **  that  in  case  the  heirs  de- 
scending of  my  body,  or  any  of  the  other  heirs  of  tailzie  before 
mentioned,**  should  **  contravene  any  one  of  the  particulars 
above  mentioned,'*  not  only  should  such  facts,  deeds,  ffc.  be 
null  and  void,  but  "  the  person  or  persons  so  contravening** 
should  forfeit  all  right  under  the  entail — Held  that  the  irri- 
tant and  resolutive  clauses  did  not  comprehend  the  institute, 
who  was  a  son  procreated  of  the  body  of  the  entailer,  and  con- 
sequent^,  a  creditor  of  the  institute  found  entitled  to  adjudge 
from  him  the  estate  inpayment  of  his  debt. 

By  disposition  and  deed  of  entail  dated  1 5th  March, 
and  supplementary  deed  of  entail,  dated  21st  May 
1814,  the  late  Sir  John  Macgregor  Murray,  of  Mac- 
gregor,  Lanrick  and  Balquhidder,  Bart.,  disponed  to 
himself  in  liferent;  and  to 
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"  Evan  John  Miacgregor  Murray  of  Glencainiaig,  major  of  the 
eighth  regiment  of  Ught  dragoons,  lieutenant-colonel  in  the 
army,  and  deputy  quarter-master-general  to  his  Majesty's  forces 
in  India,  only  son  procreated  of  the  marriage  between  me  and 
Dame  Ann  Macleod,  now  Macgregor  Murray,  my  well-beloved 
wife  ;  whom  failing,  to  John  AthoU  Bannatyne  Macgregor 
Murray,  son  procreated  of  the  marriage  between  the  said  Evan 
John  Macgregor  Murray  and  the  Right  Honourable  Lady  Eli- 
zabeth Macgregor  Murray,  youngest  daughter  of  his  Grace 
John  Duke  of  Atholl,  and  the  heirs-male  of  his  body,  in  fee  ; 
whom  failing,  to  my  other  heirs  of  tailzie  and  provision  after 
written.  All  and  Sundry  the  lordships,  baronies,  estates,  lands, 
mills,  teinds,  fishings,  and  other  heritages,  \inth  their  pertinents, 
laying  and  described  in  manner  after  mentioned,*'  (being  the 
lands  libelled  on,  as  well  as  certain  others  sold  in  virtue  of  an 
Act  of  Parliament  obtained  by  the  defender  Sir  Evan,}  "  with 
all  right,  title,  and  interest,  which  I,  my  predecessors  or  au- 
thors, had,  have,  or  any  ways  might  have  had  thereto,  or  to  any 
part  thereof." 

The  procuratory  of  resignation  was,  to  resign  and 
surrender  all  and  sundry,  &c., 

"  in  the  hands  of  my  immediate  lawful  superiors  of  the  same, 
or  of  their  commissioners  in  their  names,  having  power  to  re- 
ceive resignation,  and  thereupon  to  grant  new  infeftments,  in 
favour  and  for  new  heritable  infef^ment  of  the  same,  to  be  made, 
given,  and  granted,  to  myself  in  liferent,  and  to  the  said  Evan 
John  Macgregor  Murray,  my  only  son,  in  fee ;  whom  failing,  to 
the  said  John  Atholl  Bannatyne  Macgregor  Murray,  my  grand- 
son, and  to  the  heirs-male  of  his  body ;  whom  failing,  to  the 
other  heirs-male  of  the  body  of  the  said  Evan  John  Macgregor 
Murray;  whom  failing,  to  the  heirs-male  to  be.  procreated  of 
my  body  of  my  present  or  any  subsequent  marriage,  in  order,"  &c 

Then  followed  the  series  of  heirs  substituted  in  the 
entail.  The  various  conditions  of  the  entail  succeeded: 
( 1 .)  It  was  matter  of  condition,  <<  that  the  whole  heirs 
of  tailzie  under  the  above  destination,  and  the  heirs 
whomsoever,"  should  use  the  name  and  arms  of  the 
family :  (2.)  <<  That  the  whole  heirs  of  tailzie,  and 
heirs  whomsoever,"  should  possess  in  virtue  of  the  tail- 
zie only :  (3.)  <<  That  the  whole  heirs  of  tailzie,  and 
heirs  whomsoever,"  should  obtain  themselves  duly  in- 
feft :  (4.)  <<  That  the  whole  heirs  of  tailzie  substituted 
to  me,  and  succeeding  to  my  said  estates,"  should  pay 
off  entailer's  debts :  (5.)  ^*  That  the  whole  of  my  said 
heirs  of  tailzie"  should  purge  and  redeem  all  adjudi- 
cations. None  of  these  conditions  were  directed  spe- 
cially, by  technical  form  or  words,  against  the  institute. 
Sir  £.  J.  M.  Murray.  They  were  directed  solely  against 
**  the  heirs  of  tailzie." 

By  the  fourth  prohibition  it  was  declared : 

**  That  it  shall  not  be  in  the  power  of  any  of  the  said  heirs  of 
tailzie,  excepting  always  my  son,  the  said  Evan  John  Macgre- 
gor Murray,  in  whose  taste  and  judgment  I  have  the  utmost 
confidence,  to  sell  or  cut  down  trees  (copse-wood  of  at  least 
twenty  years*  growth  excepted,  which  said  heirs  of  entail  are 
hereby  authorised  to  cut  at  discretion,  after  it  shall  have  attain- 
ed said  number  of  years*  growth)  nearer  than  one  mile  and  one 
half  of  the  mansion  house  of  Lanrick." 

The  irritant  and  resolutive  clauses  were  thus  con- 
ceived : 

*'  That  in  case  the  heirs  descending  of  my  hody^  or  any  of  the 
bther  heirs  of  tailzie  before  mentioned,  shall  contravene  any  one 
of  the  particulars  above  specified,  that  is,  shall  fail  or  neglect 
to  obey  and  perform  the  said  conditions,  provisions,  and  obliga- 
tions, or  any  of  them,  or  shall  burden  the  estate,  or  any  other- 
wise act  contrary  to,  or  in  contravention  of,  the  said  restric- 
tions, limitations,  and  prohibitions,  or  any  one  of  them,  that 
then,  and  in. any  one  of  these  cases,  not  only  all  such  acts, 
facts,  deeds,  and  debts  contracted,  done,  or  committed  conttury    | 


thereto,  or  to  the  true  intent  and  meaaing  thereof,  with  all  that 
has  followed,  or  that  may  follow  thereon,  shall  be  in  them- 
selves void  and  null,  and  of  no  avail,  force,  strength,  or  effect, 
at  least  unavailable  and  ineffectual  against  the  other  heirs  of 
tailzie ;  and  neither  the  lands  and  estates,  and  others  foresaid, 
nor  any  piA't  thereof,  shall  be  anyways  burdened  or  affected 
therewith,  but  shall  be  as  free  and  disengaged  from  the  effects 
of  all  debts,  deeds,  omissions  or  commissions,  as  if  the  same  bad 
never  been  granted,  contracted,  done,  or  taken  place:  Bat  also, 
the  person  or  persons  so  contravening,  by  failing  to  obey  the  said 
conditions  and  implement  said  obligations,  or  by  acting  contrary 
to  the  said  limitations  and  prohibitions,  shall  ipso  facto  amit, 
lose,  and  forfeit  all  right,  title,  and  interest  whidi  he  or  she 
hath  to  said  tailzied  lands  and  estates,  and  the  same  shall  be- 
come void  and  extinct,  and  the  said  tailzied  lands  shall  devolve, 
accresce,  and  belong  to  the  next  heir  of  tailzie  appointed  to 
succeed,  although  descended  of  the  contravener's  own  body, 
in  the  same  manner  as  if  the  contraveners  were  naturally  dead.'* 

On  the  death  of  the  entailer,  the  defender.  Sir  E.  J. 
Macgregor  Murray,  in  1824,  duly  made  up  his  titles 
as  institute  and  fiar,  under  the  tailzie  and  supplemen- 
tary deed,  to  the  entailed  lands;  and,  as  apparent 
heir,  he  likewise  took  up  in  fee-simple  the  lands  of 
Deanston,  Park  of  Lanrick,  and  Edinchip,  which  were 
not  comprehended  under  the  entail. 

The  defender,  along  with  Alexander  M'Leod  of 
Muiravonside,  and  the  late  Sir  W.  M^Leod  Lord  Ban- 
natyne, granted  a  promissory-note  to  Michael  Linning, 
W.S.,  for  £6000.  Linning  indorsed  the  note  to  Sir 
William  Forbes  and  Cbmpany,  and  being  dishonoured 
when  due,  it  was  duly  protested  at  their  instance,  and 
thereafter  the  holders  assigned  the  note  and  registered 
instrument  of  protest  to  the  pursuer.  In  October  1834, 
the  pursuer  raised  this  action  against  the  defender,  one 
of  the  obligees  in  the  note,  concluding  for  adjudicatioD 
of  such  parts  of  the  lands  described  in  the  sommons, 
belonging  to  the  defender,  as  should  be  worth  the  con- 
tents of  the  note,  with  interest  from  4th  August  1833 
to  the  date  of  the  decree.  There  were  other  codcIq- 
sions  in  common  form,  in  terms  of  the  Act  1672,  c 
19?  regulating  the  procedure  in  special  adjudications. 

The  pursuer  pleaded — (1.)  So  far  as  regards  the 
lands  contained  in  the  deed  of  entail  executed  by  the 
late  Sir  John  Macgregor  Murray,  the  fetters  of  entail 
are  not  effectually  imposed  upon  the  defender,  Sir 
Evan  John  Murray  Macgregor,  nor  is  there  any  thing 
in  the  said  deed  of  entail,  or  in  the  investiture  on  which 
the  said  defender  holds  that  estate,  to  protect  it  from 
the  diligence  of  the  pursuer  and  others,  his  onerous 
creditors.  (2.)  With  respect  to  the  lands  of  Deanston, 
Edinchip,  and  others  libelled,  not  included  in  the  en- 
tail, the  right  of  the  pursuer  to  adjudge  in  payment  of 
his  debt,  is  obviously  unexceptionable. 

The  defenders  pleaded — The  lands  libelled,  included 
in  the  deeds  of  entail  in  question,  are  vested  in  the  de- 
fender. Sir  Evan  John  Macgregor  Murray,  subject  to 
the  fetters  and  conditions  of  the  said  entail,  by  which) 
in  particular,  the  defender  is  effectually  restrained  from 
alienating  the  lands,  from  burdening  them  with  debt, 
and  from  infringing  the  tailzied  order  of  succession; 
and  the  said  lands  ought  only  to  be  adjudged  from  the 
defender,  for  his  interest  therein,  subject  to  the  whole 
provisions  of  the  said  entail. 

At  the  request  of  parties,  mutual  cases  were  lodged 
on  the  whole  cause.  . 

"  12M  November  1835 The  Lord  Ordinary  ha\-inp  cob- 
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sidered  tbe  closed  record,  revised  cases  for  the  parties,  produc- 
tions, and  whole  process,  repels  the  defences ;  decerns  in  terms 
of  the  libel;  finds  the  pursuer  entitled  to  expenses;  and  remits 
to  the  auditor  to  tax  the  account  thereof,  when  lodged,  and  to 
report 

"Note, — It  appears  to  the  Lord  Ordinary  perfectly  clear, 
that  there  is  no  prohibition  in  this  entail  against  altering  the  or- 
der of  succession,  effectually  imposed  on  Sir  Evan  John  Macgre- 
gor  Murray,  the  institute.  There  is  a  very  careful  and  anxious 
clause  against  alteration  and  innovation,  and  all  acts  and  deeds 
directly  or  indirectly  importing  them,  but  that  clause  is  expressly 
limited  to  the  heirs  of  entail  substituted  to  the  maker,  and, 
therefore,  as  is  admitted,  it  cannot  bind  the  institute. 

"  A  second  prohibition  is  directed  against  alienating,  burden- 
ing, contracting  debt,  and  committing  treason,  or  misprison  of 
treason,  and,  of  the  acts  and  deeds  of  that  nature,  a  special  and 
detailed  enumeration  is  given.  Then  follows  a  general  clause, 
professing  to  be  a  summary  or  abridgement  of  that  special  enu- 
meration, '  nor,  in  short,  to  do  any  act  or  deed  by  which  the 
lands  may  be  burdened,  affected,  &c.,  or  this  present  tailzie  or 
coarse  of  succession  prejudiced,  altered,  or  infringed.'  Now, 
thereisnorule  of  law  better  established  than  that  laid  down  by 
Mr  ErBkine,  namely,  that  in  all  deeds  and  instruments  whatever, 
a  general  dause  following  a  particular  enumeration,  is  not  to 
be  extended  further  than  the  particulars  enumerated.  There- 
fore, it  is  certain  that  the  general  clause  at  the  end  of  the 
second  prohibition  must  be  restricted  to  deeds  of  alienation, 
debts,  and  crimes,  and  cannot  include  the  acts  which  form  the 
subject  of  the  first  prohibition.  The  second  prohibition,  there- 
fore, though  directed  against  the  institute,  as  well  as  the  heirs, 
cannot  supply  the  defect  which  exists  in  the  first.  It  is  this 
rule  of  law  that  distinguishes  the  present  case  from  that  of 
Roxburghe  and  others,  in  which  clauses,  expressed  in  general 
terms,  but  not  preceded  by  special  enumerations,  were  foimd 
to  have  a  more  extensive  operation,  and  to  render  effectual  the 
entails  in  which  they  occurred. 

"  The  irritant  and  resolutive  clause  appears  to  be  exposed  to 
the  same  &tal  objection  of  not  being  expressly  directed  against 
the  institute.  It  provides,  that  in  case  '  the  heirs  descending 
of  my  body,  or  any  of  the  other  heirs  of  tailzie  before  mentioned, 
shall  contravene  the  prohibitions,  the  acts  of  contravention 
shall  be  null,  and  the  contra vener  shall  forfeit  his  right.'  The 
defenders  maintain,  that  as  the  institute,  though  not  an  heir  of 
tailzie,  is  an  heir  descending  of  the  entailer's  body,  the  clause 
is  sufficiently  broad  to  comprehend  him ;  but,  in  that  argu- 
ment, the  principle  is  overlooked,  that  while  the  construction 
to  support  the  fetters  of  an  entail  must  be  of  the  strictest 
nature,  the  construction  to  break  the  fetters  is  directly  the  re- 
verse, lu  the  former,  no  aid  can  be  obtained  from  inference 
or  presumed  intention;  in  the  latter,  these  are  the  sources 
from  which  the  meaning  of  the  words  used  may  and  ought  to  be 
collected. 

"  fiy  the  clause  of  destination,  the  estate  is  conveyed  to 
heirs  of  two  descriptions,  one  being,  heirs  descending  of  the  en- 
tailer's body,  and  the  other,  heirs  not  descending  of  his  body, 
but  both,  by  virtue  of  the  conveyance,  heirs  of  entail.  It  is 
plain,  that  the  irritant  and  resolutive  dauae  is  directed  against 
both  descriptions  of  heirs,  and  against  them  exclusively ;  it  has 
no  application  to  persons  not  being  heirs  of  the  entail,  though 
hdrs  of  the  entailer's  body.  It  is  very  true,  that  the  entailer 
intended  to  fetter  the  institute  as  w^  as  the  heirs  of  entail, 
but  he  attempted  to  do  so  under  the  erroneous  belief,  that  the 
institute  was  an  heir  of  entail,  as  is  evidently  demonstrated  by 
a  long  series  of  provisions  in  the  deed,  and  more  especially,  by 
the  dause  relative  to  the  cutting  of  timber.  It  is  thought, 
therefore,  to  be  contrary  to  the  established  rule  of  interpreta- 
tion to  hold  the  words,  '  heirs  descending  of  the  body'  in  this 
dause,  as  importing  heirs  of  line,  heirs  of  conquest,  heirs  in  mo^ 
bUibut,  or  any  description  of  hdrs,  except  hdrs  of  entail,  of 
whom  alone  there  was  any  question  in  this  deed ;  and,  if  that 
be  so,  the  present  case  becomes  identical  with  that  of  Dun- 
treath,  and  a  numerous  series  of  precedents  to  the  same  effect. 
On  this  point,  ithe  ease  of  Dugaldston,  on  the  one  hand,  and 
that  of  Baldastard  on  the  other,  afford  an  apt  illustration.     A 


person  contravening  in  the  one  case,  and  a  member  of  tailzie 
contravening  in  the  other,  are  both  terms  in  themselves  suffi- 
ciently comprehensive  to  include  the  institute,  as  well  as  the 
heirs.  But  in  the  case  of  Dugaldston,  there  was  nothing  in  the 
context  to  limit  the  term  person,  so  as  to  exdude  the  institute, 
whereas,  in  the  case  of  Baldastard,  it  appeared  by  reasonable 
inference,  from  a  comparison  of  various  clauses,  and  from  the 
whole  structure  of  the  deed,  that  the  term  '  members  of  tailzie' 
was  employed  to  denote  hdrs  being  members  of  tailzie.  But 
the  inference  in  this  case  is  much  dearer  than  in  that  of  Bal- 
dastard ;  for  it  is  undeniable,  Is^,  That  Sir  John  Murray  Mac- 
gregor,  in  the  clause  in  question,  had  no  heirs  in  contemplation 
but  heirs  of  entail ;  and,  2dly,  That  he  conceived  his  son,  Evan 
John,  to  be  an  heir  of  entail.  The  Lord  Ordinary  is  aware, 
that  an  opinion  in  the  case  of  Baugh  v.  Murray,  to  which  the 
highest  respect  is  due,  is  opposed  to  what  is  now  stated ;  but 
he  cannot  acquiesce  in  that.  The  case  of  Baldastard  shows, 
diat  it  is  not  enough  that  the  entailer  should  have  intended  to 
fetter  the  bstitute,  and  that  he  made  use  of  a  term  which,  in 
one  view,  is  large  enough  to  include  him,  if  it  is  clear  from  in- 
ference Uiat  he  used  that  term  in  a  different  sense,  and  one 
totally  inapplicable  to  the  institute.  The  case  of  Baugh  cannot 
be  regarded  as  a  precedent  here,  as  the  decision  of  the  Inner- 
House  rests  on  a  separate  and  unexceptionable  ground." 

The  defenders  reclaimed.  At  advising,  the  Judges 
were  of  opinion  that  the  case  ought  to  be  laid  before 
the  whole  Court.  This  was  accordingly  done,  and 
after  consideration,  a  remit  was  made  to  the  Lord  Or- 
dinary to  rehear  parties.  Additional  cases  were  ap- 
pointed to  be  lodged,  with  which  the  Lord  Ordinary 
made  avizandum  to  the  Court — ^when  the  question, 
whether  the  Lord  Ordinary's  judgment  ought  to  be 
adhered  to  or  altered,  was  put  to  the  other  Judges  for 
their  opinion. 

The  following  opinion  was  returned  by  the  Lord 
Justice- Clerk,  Lords  Meadowbank,  Fullerton,  Mon- 
creiff,  Jeffrey,  Cockbum,  Cuninghame : 

"  This  is  an  action  by  the  pursuer  for  adjudging  the  lands 
mentioned  in  the  summons,  for  a  debt  due  to  him  by  Sir  Evan 
Mac^gregor,  the  proprietor  in  the  fee  of  those  lands.  The  de- 
fence stated  for  Sir  Evan  Macgregor,  and  for  his  eldest  son  as 
the  next  heir  of  entail,  is,  that  the  estate  is  possessed  by  Sir 
Evan  solely  by  virtue  of  a  strict  entul,  whereby  he  is  effectu- 
ally restrained  from  contracting  debts  for  which  the  estate  may 
be  adjudged,  under  the  pain  of  irritancy  or  forfeiture,  and  all 
such  debts  are  declared  to  be  null  and  void,  and  adjudication 
for  payment  of  them  is  declared  to  be  incompetent.  The  in- 
terlocutor of  the  Lord  Ordinary,  in  general  terms,  repels  the 
defences,  and  decerns  in  terms  of  the  libd.  And  the  material 
question  no^  before  the  Court,  and  on  which  our  opinion  is 
required,  is,  whether  that  interlocutor  ought  to  be  adhered  to, 
or  altered.  From  the  pleadings  of  the  parries,  and  the  note  of 
the  Lord  Ordiiuiry,  it  appears  that  three  points  of  law  may  be 
involved  in  this  question.  The  pursuer  mdntains,  that  the 
entail  founded  on  is  essentially  defective  in  two  respects,  in  so 
far  as  it  can  be  stated  to  have  relarion  to  the  acts  and  deeds  of 
Sir  Evan  Mapgregor,  the  proprietor  in  the  fee :  1.  Because  it 
contains  no  clause  prohibiting  him,  as  institute,  from  altering 
the  order  of  succession ;  and,  2.  Because  the  irritant  and  re- 
solutive clauses  are  not  so  conceived,  as  to  apply  to  him  as  the 
institute  or  disponee,  but  apply  only  to  heirs  of  entail.  If  the 
first  of  these  points  were  established,  it  would  constitute  a  very 
serious  defect  in  the  entail.  But,  in  order  to  render  the  ob- 
jection effectual  to  sustain  the  present  action  of  adjudication,  it 
requires  that  the  Court  should  determine  a  third  question,  of 
more  general  and  abstract  law,  viz.  whether  an  entdl,  which 
does  not  contdn  an  effectual  prohibition  against  altering  the 
order  of  succesdon,  can  be  of  any  effect  at  all,  even  in  those 
points  in  which  it  might  be  found  to  be  in  other  respects  tech- 
nically correct  and  suffident  The  second  objection  taken  to 
the  suflidency  of  the  entdl,  if  well  founded,  is  at  once  decidve 
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iigainst  the  grounds  of  defence  to  the  present  action.  For  this 
is  a  queRtion  with  onerous  creditors,  proceeding  to  adjudge  the 
estate  for  payment  of  their  debts  contracted  by  the  proprietor 
in  the  fee.  And  the  law  has  been  long  and  well  settled,  that, 
unless  the  prohibitions  of  the  entail,  whether  against  selling  or 
against  contracting  debts,  are  duly  fortified,  both  by  an  irritant 
clause  declaring  the  deeds  done  in  contravention  of  them  to  be 
null  and  void,  and  by  a  resolutive  clause  declaring  that  the  party 
contravening  shall  forfeit  all  right  to  the  estate ;  and  unless 
these  clauses  are  so  expressed,  as  to  comprehend  the  acts  of  the 
individual  whose  acts  or  deeds  are  objected  to  as  contraven- 
tions, they  can  be  of  no  effect  at  all  against  the  rights  or  the 
diligence  of  onerous  creditors  or  purchasers. 

**  We  therefore  think  it  proper,  in  answer  to  the  question. 
Whether  the  Lord  Ordinary's  interlocutor  ought  to  be  ad- 
hered to  or  altered,  to  direct  our  attention,  in  the  first  place, 
to  this  last  point,  viz.  Whether  the  irritant  and  resolutive  clauses 
are  effectual  against  the  acts  and  deeds  of  Sir  Evan  Macgregor 
in  the  present  case  ?  And  we  are  of  opinion,  that  they  are  not 
sufficient. 

**  By  the  conception  of  the  deed  of  entail,  it  is  quite  clear 
that  the  estate  is  given  to  Sir  Evan  Macgregor  directly  as  dia- 
ponee  or  fiar,  and  not  as  an  heir  or  an  heir  of  tailzie.     The 
entailer  dispones  *  to  myself  in  liferent,  during  all  the  days  of 
my  life,  and  to  Evan  John  Macgregor  Murray ,  &c.  whom  fail- 
ing, &c.  &c.  in  fee.     And,  after  the  cases  of  Wellwood,  Fe- 
bruary 23,  1791 ;  the  Marchioness  of  Titchfield  v.  Cuming, 
May  22,  1798 ;    Miller  f.  Cathcart,  February  12,  1799,  and 
other  cases,  there  can  be  no  doubt  that  these  words  constituted 
Sir  Evan  the  disponee  or  institute,  and  not  an  heir  of  tailzie. 
This  being  clear,  the  question,  whether  he  is  effectually  put 
under  all  the  fetters  and  iiritancies,  depends  on  principles  which 
have  been  firmly  settled,  ever  since  the  decision  of  the  House 
of  Lords  in  the  case  of  Edmonstone  of  Duntreath.     It  is  un- 
necessary to  go  into  the  particulars  of  that  well-known  case. 
The  general  rule  laid  down  by  it  is,  that  prohibitions,  or  irri- 
tancies, applied  only  to  heirs  of  tailzie,  do  not  affect  the  insti- 
tute,  however  clear  it  may  be,  from  other  clauses  of  the  deed, 
w  the  general  conception  of  it,  that  the  entailer  intended  to  in- 
clude the  institute  in  the  operation  of  the  clauses.     This  rests 
on  the  broad  principle,  that  all  such  clauses  are  of  the  strictest 
construction,  and  therefore  cannot  be  extended,  by  any  implica- 
tion of  intention,  either  to. persons  or  to  cases  not  expressly 
comprehended  in  them.   And  this  has  been  held  so  decidedly,  that 
even  words  introduced  incidentally  into  the  clauses  themselves, 
which  might  seem  to  indicate  such  an  intention,  or  the  use  of 
words  of  an  ambiguous  nature,  have  been  always  held  not  to 
be  sufficient.     The  general  rule  had  been  decided  in  two  cases, 
before  the  case  of  Duntreath.     But  that  important  judgment 
has  been  followed  by  very  many  cases,  throughout  which  there 
has  never  for  a  moment  been  any  departure  from  the  principle. 
Nice  cases  have  arisen,  in  the  question  whether  the  party  was 
institute  or  heir  of  tailzie,  such  as  Wellwood,  M*Cullocb,  &c. 
And  nice  cases  have  also  arisen  on  the  question,  whether  spe- 
cial and  express  words  used,  did  apply  to  the  institute  or  not. 
But  no  doubt  has  ever  existed  that,  if  the  party  were  clearly 
institute,  and  if  the  clause  in  question  were  not  applied  to  him 
as  institute,  but  applied  to  the  heirs  of  tailzie,  no  words  merely 
indicating  that  the  entailer  may  have  considered  him  as  an  heir 
of  tailzie,  and  in  that  view  intended  him  to  be  bound,  will  ren- 
der the  clause  effectual  against  him.      It  is  needless  to  go 
through  the  detail  of  all  the  cases.     It  is  impossible  to  read  the 
case  of  Wellwood,  or  the  case  of  Titchfield,  or  the  case  of 
Miller  v.  Cathcart,  or  the  case  of  Baldastard,  without  seeing 
that,  if  any  implication  of  intention  would  have  done,  the  en- 
tailer had  indicated,  in  one  and  all  of  them,  that  he  meant  the 
institute  to  be  bound,  and  considered  him  as  an  heir  of  tailzie 
as  much  as  the  substitutes  named.     But  the  principle  of  strict 
construction  necessarily  carried  with  it  another  rule,  that  the 
most  Uberal  construction  must  bd  given  in  fiivour  of  liberty,  so 
that  any  ambiguous  words  or  loose  expressions,  even  introduced 
into  the  clauses,  shall  not  be  accepted  instead  of  the  direct 
words  proper  for  imposing  the  fetters  on  the  institute.     For 
i!X3mple :  in  the  entail  of  Gordonstone,  the  prohibition  was, 


that  it  should  not  be  lawful  '  to  the  heirs  of  tailzie  above  de- 
signed, male  or  female,  nor  to  the  heirs  who  shall  happen  to 
succeed  to  the  lands  and  dignity,*  to  do  any  of  the  prohibited 
acts,  *  it  being  always  understood,  that  although  the  -before- 
named  persons  be  designed  heirs  of  tailzie,  and  be  to  succeed  to 
my  said  estate  as  such,'  yet  they  shall  have  no  greater  powers 
than  liferenters.     The  institute  in  that  case  was  an  heir  of  the 
entailer,  and  did  succeed  to  the  lands  and  dignity.     But,  in  that 
entail,  he  was  not  an  heir  but  disponee ;  and  the  restraining 
clauses  being  applied  to  heirs  of  tailzie,  it  was  found  that  he 
was  not  bound  by  them.     So  also  in  the  case  of  Miller  v.  Cath- 
cart :    James  Taylor,  the  institute,  was  named  in  many  of  the 
clauses  as  *  James  Taylor  and  all  the  other  heirs  of  entai]/ 
and  in  one  clause  it  was  said  expressly,  *  not>vithstanding  the 
before 'Written  conditions,  limitations,  and  restrictions,  put  upon 
the  said  James  Taylor  and  the  other  before-mentioned  heirs  of 
entail,*  &c.,  power  was  given  to  the  said  heirs  to  do  certain 
things.     But  the  restraining,  and  irritant,  and  resolutive  clauses 
themselves  were  applied  to  heirs  of  tailzie  ;  and  it  was  there- 
fore found  '  that  the  said  James  Cathcart  Taylor,  being  insti- 
tute in  the  entail,  was  not  affected  by  the  fetters  thereof;'  and, 
therefore,  that  the  entail  could  not  be  pleaded  in  bar  of  pay- 
ment of  his  debts.     The  case  of  Baldastard  was  an  extremely 
strong  case,  and  particularly  illustrative  of  the  principle,  that 
even  the  use  of  words  in  the  disputed  clause  itself,  which  in 
some  sense  might  include  the  institute,  cannot  be  construed  to 
have  that  effect,  if  it  appears  from  the  connection  in  which  they 
stand,  that  they  were  merely  used  as  a  form  of  describing  the 
heirs  of  tailzie.     *  Heirs  and  members  of  tailzie*  might  in  a  po- 
pular sense  comprehend  the  institute;  but  it  was  held,  both 
here  and  in  the  House  of  Lords,  that  the  word  *  members'  was 
limited  by  the  connection  in  which  it  stood  with  '  heirs,'  and 
therefore  could  not  be  taken  as  importing  more  than  *  heirs' 
'  being  members'  of  tailzie,  and  describing  persons  who  were 
*  members,'  because  they  were  *  heirs.'    The  few  cases  in  which 
the  institute  has  been  found  to  be  bound,  are  cases  in  which  the 
words  employed,  not  only  did  directly  apply  to  the  institute,  but 
could  not,  from  the  form  in  which  they  were  used,  admit  of  any 
other  construction.     So  it  was  in  the  case  of  Syme  v.  Ranald- 
son  Dickson,  February  27,  1799,  although  that  was  certainly  a 
nice  case  upon  the  resolutive  clause.     But,  while  the  prohibi- 
tions were  expressly  laid  on  the  institute  by  name,  the  com- 
mencement of  the  irritant  and   resolutive  clauses  expressly 
included  him,  running  thus : — '  In  case  my  said  son,  or  any  of 
the  heirs  of  tailzie,'  &c,  should  contravene,  the  deeds  should  be 
null,  and  '  the  person  or  persons,  heirs  of  tailzie  foresaid,  so 
contravening,'   &c.   should  forfeit.      The  case  turned  on  the 
word  *  person'  in  the  singular  number,  which  was  held  to  stand 
apart  from  the  words  following  it,  and,  in  this  view,  necessarily 
to  relate  to  the  institute,  the  son,  and  to  no  one  else.     The  late 
case  of  Dougaldston  was  perhaps  clearer,  though  also  not  de- 
cided without  difficulty.     For  the  irritant  and  resolutive  clauses 
provided,  that  in  case  the  said  Henry  Glassford,  or  any  of  the 
heirs  of  tailzie  and  provision  substituted  to  him,'  should  contra- 
vene, not  only  the  deeds  should  be  null,  '  but  also  each  and 
every  heir  or  person  so  contravening,'   should  forfeit     The 
majority  of  the  Court  who  decided  that  case  held,  that,  from 
the  context,  it  was  impossible  that  the  word  *  person'  could 
apply  to  any  other  person  but  Henry  Glassford  the  institute, 
named  in  the  beginning  of  the  clause.     The  ruling  prindple, 
however,  was  again  recognised  in  the  case  of  Lord  EUbank  v. 
Murray,  July  2,  1833.     Another  case  of  importance  (Morehead 
V.  Morehead)  was,  indeed,  decided  on  the  same  day,  in  which 
the  Court,  resting  on  a  general  clause,  which  was  thought  to 
express  a  positive  intention  that  the  whole  clauses  should  be 
binding  on  William  Morehead  the  institute,  came  to  an  opposite 
conclusion.     But  the  House  of  Lords,  even  in  that  strong  case, 
looking  simply  at  the  terms  of  the  clause  itself,  which  in  its 
commencement   was  directed  against  heirs  of  tailzie  alone, 
found  that  it  did  not  reach  the  institute.     We  are  aware,  that 
the  decision  in  the  case  of  Baugh  v,  Murray,  January  14,  18S4, 
may  seem  to  have  involved  a  question  of  a  somewhat  similar 
nature  with  that  which  is  now  before  the  Court.     But  that 
case  was  taken  up  as  a  very  special  case :  The  Judges  were  not 


1837.] 


IN  THE  COURT  OF  SESSION,  &c. 


375 


agreed  upon  it ;  and  while  it  does  not  appear  from  the  report 
that  the  decisions  on  the  subject  were  brought  fully  before  them, 
there  seems  to  have  been  an  impression,  that  in  the  shape  of 
the  cause  the  Court  were  not  under  the  necessity  of  deciding 
any  point,  except  that  nothing  had  been  done  to  make  the  pro- 
vision effectual  against  the  entailed  estate.  At  any  rate,  upon 
full  consideration,  we  cannot  h<dd  that  case  to  regulate  the  de- 
cision of  the  present  case.  Attending  to  the  principles  of  the 
law  universally  recognbed,  and  to  the  whole  course  of  the  deci- 
sions, we  are  of  opinion  that  the  irritant  and  resolutive  clausas 
in  the  present  case  cannot  be  held  to  affect  the  institute.  The 
prohibitory  clause  against  selling  or  contracting  debt,  no  doubt, 
applies  to  him  nominatim,  as  it  did  in  several  of  the  coses  which 
have  been  referred  to,  and  very  remarkably  in  the  case  of  More- 
head.  But  the  irritant  and  resolutive  clauses  are  very  differ- 
ently constructed.  They  run  thus : — *  That  in  case  the  heirs 
descending  of  my  body,  or  any  of  the  other  heirs  of  tailzie  be- 
fore mentioned,  shall  contravene,'  &c.,  not  only  the  deeds 
shall  be  null,  and  the  estate  shall  not  be  affected  by  them, 
'  but  also  the  person  or  persons  so  contravening,'  shall  forfeit 
all  right,  &c.  It  is  perfectly  dear  that,  unless  the  first  words 
of  these  two  clauses  shall  be  held  to  comprehend  the  institute, 
there  is  neither  a  good  irritant  nor  a  good  resolutive  clause. 
For,  independently  of  other  cases,  the  same  word  '  person'  was 
used  in  the  resolutive  clause  in  the  case  of  Morehead,  and  was 
found  to  be  of  no  effect  under  much  more  difficult  circumstances. 
It  clearly  would  have  been  so  found  by  the  Court,  but  for  the 
general  clause,  which  alone  raised  the  difficulty.  But  the  first 
question  here  is,  whether  there  is  a  good  irritant  clause,  any 
defect  in  which  is  alone  sufficient  to  support  the  judgment  of 
the  Lord  Ordinary.  If  the  words  had  run  simply,  '  In  case 
any  of  the  heirs  of  tailzie  shall  contravene,'  the  case  would 
have  been  identical  with  Morehead  in  this  point,  without  the 
difficulty  of  it ;  and  there  could  have  been  no  doubt  of  it.  The 
only  question  is,  whether,  attending  to  the  strict  principle  of 
the  law,  the  prefixed  words,  in  the  connection  in  which  they 
stand,  can  be  held  to  alter  the  construction :  *  That,  in  case 
the  heirs  descending  of  my  body,  or  any  of  the  other  heirs  of 
tailzie  before  mentioned,'  &c.  It  is  apparent  that  the  words, 
'  the  heirs  descending  of  my  body,'  do  not  spedally  describe  the 
institute.  They  describe  a  class  of  heirs  belonging  to  this  en- 
tail For  the  case  stated  is  that  of  the  heirs  contravening  the 
entaiL  They  have  no  reference  to  general  descent  by  natural 
birth,  or  succession  at  common  law,  but  have  a  special  applica- 
tion  to  the  noatter  of  this  entail,  and  nothing  else.  Yet  it  is  of 
heirs  only  that  the  entailer  speaks^of  heirs,  no  doubt,  descend- 
ing of  his  body,  but  of  these  heirs  as  heirs  of  tailzie,  contradis- 
tinguished from  the  other  heirs  of  tailzie  called.  There  might 
be  mtmermu  classes  of  heirs  of  tailzie  descending  of  the  entail- 
er's body,  who  are  within  the  destination ;  and  there  might  also 
be  numerous  classes  of  heirs  of  tailzie  not  descending  of  his 
body,  within  it.  And  what  he  says  is,  that  if  the  heirs  de- 
scending of  his  hody^  or  any  of  the  other  heirs  of  tailzie  before 
mentioned,  shall  contravene,  the  nullity  and  forfeiture  shall 
take  place.  We  are  of  opinion,  that,  in  consistency  with  the 
principles  which  have  been  held  in  all  the  cases  since  Duntreath, 
the  words,  '  the  heirs  descending  of  my  body,'  can  only  be 
construed  to  mean  such  heirs  of  his  body  as  were  heirs  of  en- 
tail,  and  so  might  be  distinguished  from  the  other  heirs  of  tail- 
zie. And  it  appears  to  us,  that  to  construe  the  term  '  heirs* 
in  this  entail  as  specifically  designating  the  institute,  merely 
because  he  is  in  fact  an  heir  of  the  entailer's  body,  would  not 
he  recondleable  with  the  prindples  on  which  so  many  previous 
cases  have  been  determined.  He  is  not  an  heir  in  this  entail. 
He  does  not  take  the  estate  by  service  as  an  heir ;  and  though 
a  description  here  given  of  other  persons  who  are  heirs,  and 
who  are  also  heirs  of  tailzie,  might  comprehend  him  in  a  natu- 
ral sense,  it  does  not  at  all  comprehend  him  in  any  relation  to 
the  right  or  the  character  by  which  he  has  taken  and  possesses 
the  estate  in  question. 

"  Having  come  to  a  dedded  opinion,  that  the  irritant  and  re- 
solutive dauses  do  not  affect  Sir  Evan  Macgregor,  and,  there- 
fore, that  the  entail  cannot  be  pleaded  against  the  debts  con- 
tracted by  him,  or  the  diligence  of  his  creditors,  we  do  not  think 


it  necessary  to  dedde  also  on  the  objection  taken,  that  there  is 
no  sufficient  clause  against  altering  the  order  of  succession,  or 
on  the  abstract  question  raised  as  to  the  effect  of  that  objection 
in  the  present  action,  supposing  it  to  be  well  founded.  On  the 
ground  which  we  have  fully  explained,  we  are  of  opinion,  that 
the  pursuer  is  entitled  to  decree  in  his  action,  and  that  the  in- 
terlocutor of  the  Lord  Ordinary  ought  to  be  aidhered  to." 

Addition  by  Lord  Glenlee : 

**  Although  I  cannot  take  it  upon  me  to  dissent  from  the 
foregoing  opinion,  yet  it  is  not  without  great  hesitation  that  I 
concur  in  it.  Because  I  doubt  very  much  whether  the  piinciple 
which  governed  the  Duntreath  case,  and  various  others,  can 
justly  be  applied  to  this  individual  case.  I  understand  very 
well,  that  if  the  tailzie  applies  the  irritancies  to  persons  de- 
scribed by  an  established  and  known  technical  designation,  we 
are  not  by  implication  to  consider  any  person  as  included  in  the 
designation,  other  than  those  which  fall  under  it,  according  to 
its  proper  technical  meaning.  But  if  the  tailzie  does  not  apply 
the  irritandes  to  a  description  of  persons  so  worded,  as  in  itself, 
and  without  interpretation,  to  point  out  clearly  who  they  are, 
and  if  we  are  at  all  obliged  to  find  out  this  by  implication,  and 
presumptions  of  intention,  it  ought  to  be  tota  lege  perspecta 
that  we  form  our  judgment  on  the  matter.  Now,  the  irritant 
clause  in  this  case  is  not  directed  simply  against  '  any  of  the 
heirs  of  tailzie,'  but  against  '  any  of  the  heirs  of  tailzie  before 
mentioned,'  which  throws  us  back  to  the  prohibitory  clause. 
The  first  prohibition,  which  is  against  alienations,  &c.  &c.  is 
directed  against  the  institute,  and  first  substitute  nominatim, 
and  the  '  other  heirs  of  tailzie  substituted  to  roe  in  manner  fore- 
said, and  succeeding  to  my  said  lands.'  The  remaining  prohi- 
bitions appear  to  be  directed  against  the  heirs  of  tailzie  as  above 
described ;  that  is,  the  '  heirs  of  tailzie  substituted  to  the  maker 
of  the  entail.'  Now,  as  there  is  not,  technically  speaking,  any 
person  in  the  whole  tailzie,  who  is  an  heir  substituted  to  the 
maker  of  the  entail,  we  are  forced,  from  implication  and  pre- 
sumption, to  interpret  his  meaning ;  and  I  do  not  see  why,  con- 
sidering his  peculiar  mode  of  expression,  we  are  to  confine  that 
meaning  to  heirs  of  tailzie,  properly  so  called,  and  not  to  in- 
dude,  as  he  himself  evidently  intended,  the  institute  as  well  as 
them ;  and,  in  short,  as  signifying  the  'whole  persons  called  to 
the  succession." 

On  the  case  being  moved  of  this  date, 

Lord  Machenzie. — My  opinion  in  this  case  is  greatly  shaken, 
but  I  am  not  able  to  say  that  I  have  changed  it,  or  can  adopt 
that  of  the  consulted  Judges.  I  shall  state  my  views  very 
briefly.  The  entailer  calls  all  his  descendants,  beginning  with 
his  eldest  son,  going  through  his  younger  sons,  and  ending  with, 
'*  whom  all  failing,  the  heirs  whatsoever  of  my  body."  He 
then,  in  the  irritant  clause,  applies  the  irritancy  first  '*  to  the 
heirs  descending  of  my  body."  That  expression,  if  taken  by  it- 
self, is  quite  sufficient  to  include  and  express  the  institute.  It 
means  clearly  all  persons  being  his  heirs  by  descent  fiom  his 
body :  that  is,  all  his  descendants.  It  is  void  of  ambiguity  or 
technical  difficulty.  How  then  do  you  limit  it?  By  adding 
to  it  the  words,  *'  or  other  heirs  of  entail,"  and  then  applying 
to  the  clause  a  sort  of  interpretation,  that  I  think  is  here  used 
for  the  first  time.  In  the^irs^  place,  by  the  strict  verbal  read- 
ing of  the  Duntreath  case,  rejecting  inference,  you  take  the 
words  **  heirs  of  entail"  as  standing  alone,  and  so  hold  that 
expression  to  exclude  the  institute.  Then,  secondly,  you  have 
recourse  to  Jree  construction,  and  by  inference  from  the  words, 
"  or  other  heirs  of  entail,"  you  conclude  that  the  entailer,  in 
using  the  words  "  heirs  descending  of  my  body,"  meant  only 
heirs  of  entail,  and  so  you  arrive  at  a  conclusion  in  certain  de- 
feasance of  the  entailer's  true  meaning.  Now,  I  am  not  able  to 
adopt  this  kind  of,  what  I  may  call,  double-dealing  interpretation, 
appljring  both  rigid  verbal  interpretation,  and  free  interpretation 
by  inference,  to  the  same  sentence.  I  know  of  no  example  of 
it.  The  Duntreath  case,  and  cases  following  it,  afforded  none. 
I  think  you  may  interpret  words,  as  in  those  cases,  rejecting  in- 
ference and  explanation  of  one  word  by  another,  but  you  cannot, 
at  the  same  moment,  adopt  inference  from  the  very  words  which 
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you  have,  by  rejection  of  iDference,  interpreted  in  a  way  contrary 
to  the  entaUer's  meaning.  Perhaps  it  would  be  sufficient  to 
say,  that  if  you  adopt  free  construction  at  all,  you  must  look  to 
the  entailer's  true  meaning,  and  nothing  else,  and  cannot  defeat 
that  meaning  by  free  interpretation  of  any  kind. 

Lord  President The  doubt  I  had  was  this,  whether  an  heir 

procreated  of  the  body,  who  is  undoubtedly  an  heir  of  entail, 
shall  not  be  held  to  be  the  institute  ?  But  whatever  doubts  I 
had,  it  is  now  of  little  consequence,  as  the  opinions  of  the 
Judges  consulted  would  outweigh  wlutever  opinion  we  might 
hold. 

Lord  Gillies, — I  concur  in  the  opinions  of  the  consulted 
Judges. 

Lord  Corehouse. — I  also  concur. 

The  Court 

'*  Refuse  the  reclaiming  note :  Adhere  to  the  interlocutor  re- 
claimed against,  except  as  to  expenses ;  and  of  new  adjudge, 
decern,  and  declare  in  terms  of  the  libel,  but  find  neither  party 
entitled  to  expenses ;  and  to  that  extent  recal  the  interlocutor 
of  the  Lord  Ordinary." 

Pursuer's  Authorities Edmonstone  r.   Edmonstone,  24th 

November  1769;  House  of  Lords,  April  16,  1770.  LesKe  v. 
Leslie,  1752 ;  Elch.  Taillie,  No.  49.  Erskine  v.  H.  Balfour, 
1758 ;  Morr.  4406.  Case  of  Baldastard,  Steel  v.  Steel,  House 
of  Lords,  24th  June  1817;  Dow's  Ap.  Rep.  Vol.  V.  p.  72. 
Murray  v.  Lord  Elibank  and  Others,  House  of  Lords,  March 
19,  1835.  Morehead  v.  Morehead,  House  of  Lords,  March  31, 
1835.  Roxburgh  Case,  Innes  v.  Kerr,  June  23,  1807;  Morr. 
App.  Taillie,  No.  13.  M'Lean  of  Lochbuy,  June  23,  1807 ; 
Do.  No.  14.  Case  of  Prestonfield,  Dick  t;.  Drysdale,  January 
14, 1812 ;  F.C.  Bruce  v.  Bruce,  January  15, 1799,  M.  15,539 ; 
May  18,  1821,  Shaw's  App.  Cases,  Vol.  L  No.  8.  Ersk.  B. 
III.  t  8,  §  21,  47.  Baughs  v.  Murray,  January  14,  1834;  S. 
and  D.,  Vol.  XII.  p.  279.  Stair,  B.  II.  t.  3,  §  43.  Craig, 
L.  I.  d.  10,  §  24.  Gordon  of  Carleton ;  Wilson  and  Shaw, 
Vol.  V.  p.  343.  Syme  v,  Ranaldson  Dickson,  3d  March  1821 ; 
F.C. 

Defenders'  Authorities Stat.    1685.  c.   2.      Maclaine  v. 

Maclaine,  June  23,  1807;  Mor.  TailUe,  App.,  No.  14.  TilU- 
coultry ;  Morr.  15,539.  Prestonfield,  January  14,  1812.  Bar- 
clay V.  Adam ;  I  Shaw's  Appeals.  Baugh  r.  Murray,  January 
14.  1834 ;  12  Shaw,  231.  Sym  v.  Dickson,  February  27, 1799 ; 
Morr.  15,473.  Douglas  r.  Glassford,  November  14,  1823; 
F.C.  Steel;  5  Dow,  72.  Hamilton  ».  Wightman's  Heirs, 
June  17,  1746.  Borthwick  v.  Trades'  Maiden  Hospital,  June 
28,  1737.  Sinclair  v.  Sinclair,  November  8,  1749.  Scott  v. 
Young,  November,  1763.  Stewart  r.  Hoome,  July  8,  1789. 
Bruce  v,  Bruce,  January  15,  1799.  Clark  v.  Bruce,  May  28, 
1806.  Barclay  v.  Adam,  May  18,  1821.  Brown  v.  Countess 
of  Dalhousie,  May  25,  1808.  Oliphant  v.  Oliphant,  June  7, 
1816.  Eraser  Tytler,  9th  March  1826;  4  Shaw,  541.  Syme 
V.  Ranaldson,  March  3, 1821 ;  F.C.  Cathcart  v.  Cathcart,  18th 
July  1831 ;  Wilson  and  Shaw's  Appeals. 

Lord  Ordinary f  Corehouse. — Act.  Neaves ;  Alexander 
Douglas,  W.S.,  Agent — Alt,  Dundas;  Thomas  Thomson, 
W.S.,  Agent — B.,  Clerk fG.D.F.l 

nth  March  1837. 

FiEST  Division (G.D.F.) 

No.  212. — Elizabeth  Sinclair  and  Others,  Pur- 
suers, V,  Robert  Brown  and  Others,  Can^beWs 
Trustees,  Defenders. 

Minor-^Pupil — Lesion— Tutor  ad  Litem — Prescription De- 
cree in  Absence— Reduction — Rcduction-Improhation Title 

to  Exclude — Personal  Exception — Process — A  decree  of  cer- 
tification contra  non  producta  was  obtained  against  a  pupil 
in  a  simple  reduction  of  his  ancestor's  disposition  and  seisin, 
on  the  ground  of  fraud.  A  reduction-improbation  was  then 
brought  of  the  same  title,  on  a  similar  ground,  libelling  also 
forgery.  The  summons  was  "  taken  out  to  see*'  by  a  procura- 
tor for  the  pupil^the  production  was  satisfied — decree  in  terms 


of  the  libel  was  pronounced,  in  respect  of  no  fitrther  appearaaee, 
but  in  neither  action  had  a  tutor  ad  fitem  been  appointed  to 
the  pupil.  The  heirs  of  the  pupil,  upwards  of  forty  years  after 
these  two  decrees,  brought  a  reduction  of  them,  <md  of  a  rm- 
merous  set  of  titles  following  thereon — Held,  f  l.J  fhat  the 
decrees  in  question  were  to  be  held  as  decrees  of  cert^ieatien 
or  reduction  in  absence :  (2.)  7%at  in  estimating  the  eurreneif 
of  prescription,  pleaded  against  a  right  of  action  affecting  tkt 
titles  of  an  heritable  estate,  minorities  fell  to  be  deducted;  and, 
(S.)  If  they  were  competently  established,  the  decrees  in  ques- 
tion  formed,  per  se,  no  title  to  exclude  the  action  of  reduction 
brought  by  the  heirs :  ("4.)  T/utt  these  decrees  were  chal- 
lengeable any  time  during  the  long  prescription,  and  that  neither 
the  personal  citation  of  the  pupil,  n*}r  the  titles  of  sale  and 
transfer  by  those  in  possession,  formed  any  preliminary  bar  to 
the  action. 

The  pursuers,  as  heirs-portiouers  served  and  retour- 
ed  to  their  deceased  grandfather,  father  and  brother, 
brought  this  action  of  reduction  of  a  certaia  progress  of 
title-deeds,  granted  in  favour  of  the  defenders  or  their 
authors,  to  the  prejudice  of  the  pursuers  as  proprietors 
of  the  lands  of  Auchenstarry  and  others,  in  the  county 
of  Dumbarton.  The  pursuers  were  met  with  certain 
preliminary  defences,  to  tlie  effect,  inter  aUa,  that  the 
defenders  had  a  title  to  exclude,  ia  virtue  of  certaio 
decrees  of  certification  or  reduction  obtained  by  the 
defenders'  authors  In  1786  and  1788.  The  Lord  Or- 
dinary, by  a  final  interlocutor,  dated  7tli  July  1832, 
repelled 

*'  the  preliminary  defences  pleaded,  in  so  &r  as  they  are  stated 
as  grounds  of  objection  to  the  defenders  satisfying  the  produce 
tion  in  regard  to  the  two  decreets  of  reduction  called  for,  re- 
serving the  effect  of  them  in  regard  to  the  otber  writs  called 
for,  and  the  other  conclusions  of  the  summons." 

Thereafter,  the  defenders  satisfied  the  production  to 
the  extent  ordered  by  the  above  interlocutor,  by  pro- 
ducing the  foresaid  two  decreets  of  reduction,  and  also 
a  relative  decreet  of  adjudication,  and  the  record  which 
was  now  before  the  Court  was  thereupon  made  up  and 
closed,  solely  upon  the  question,  how  far  the  said  two 
decreets  of  reduction  formed  to  the  defenders  a  valid 
title  to  exclude  ? 

The  circumstances  of  the  case  were  thene : — By  dis* 
position,  dated  26th  January  1776,  Henry  Hay,  herit- 
able proprietor  of  the  lands  of  Auchenstarry,  in  ooh" 
sideration  of  a  certain  sum  of  money  paid  to  him  by 
Henry  Sinclair,  portioner  and  wright  in  Auchenstarry 
(the  pursuers'  grandfather),  "as  the  just  and  true  worth 
and  value,  and  adequate  and  agreed  price  of  the  sub- 
jects" therein  described,  sold,  aiietiated  and  dispoaed, 
to  and  in  favour  of  the  said  Henry  Sinclair,  his  heirs 
and  assignees,  heritably  and  irredeemably,  all  and  haill 
the  lands  of  Auchenstarry  and  others,  with  the  per- 
tinents lying  and  bounded  as  therein  mentioned.  By 
the  said  disposition,  the  said  Henry  Sinclair's  term  of 
entry  to  the  lands  was  declared  to  be  Martinmas  1778, 
and  the  disposition  contained  all  the  usual  clauses  of 
an  absolute  and  irredeemable  disposition  for  an  ade- 
quate price  paid.  In  virtue  of  this  disposition,  Henry 
Sinclair  (who  was  called  the  first)  w^is  said  to  have  en- 
tered into  possession  of  the  lands,  and  was  infeft  there- 
in, conform  to  instrument  of  sasine  in  his  favour,  dated 
14th  April,  and  recorded  in  the  Particular  Register  of 
Sasines  for  the  shire  of  Dumbarton,  10th  Bfay  1775. 
The  disposition  and  sasine  just  mentioned,  in  favour  of 
the  pursuers'  grandfather,  formed  the  title  on  which 
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the  pnrsuera,  as  heirs  to  their  grandfather,  churned  the 
lands  of  Auchenstarry,  and  in  virtue  of  which  they 
sought  to  reduce  the  subsequent  and  conflicting  titles 
made  up  by  the  defenders  and  their  authors.  The  title 
in  virtue  of  which  the  defenders,  on  the  other  hand, 
BuiiDtained  that  the  pursuers  were  excluded  from  in- 
qakring  into  the  validity  of  the  feudal  progress  made 
ap  by  the  defenders,  consisted  of  two  decreets  of 
certification  or  reduction,  obtained  by  the  defenders' 
authors  in  the  following  circumstances : 

Henry  Sinclair  the  first,  the  pursuers'  grandfather, 
died  in  the  month  of  July  1776,  and  was  succeed- 
ed by  his  only  son,  Henry  Sinclair  the  second^  the  pur- 
suers' father,  a  posthumous  child,  bom  16th  March 
1777.  Henry  Sinckir  the  first  left  a  widow,  Margaret 
Hay,  who  afterwards  married  David  Auchinvole,  wright 
in  Anchenstarry.  These  parties,  in  virtue  of  the  pu- 
pil's alleged  right  to  the  lands,  entered  into  possession 
thereof,  and  drew  the  rents  thereof  up,  it  was  said,  to 
1786.  In  the  spring,  however,  of  1785,  Thomas  Baird, 
an  alleged  creditor  of  Henry  Hay  for  £42.  6.  6f .,  with 
interest  and  penalty,  raised  an  adjudication,  not  against 
the  pursuers'  father,  but  against  Henry  Hay,  then  in 
America,  or  elsewhere  abroad,  and  obtained  decree  in 
absence  on  ilth  August  1785.  About  1786,  Baird, 
libelling  on  the  foresaid  decree  of  adjudication  as  his 
title  to  pursue,  raised  an  action  of  reduction  against 
the  said  Henry  Sinclair  the  second,  the  pursuers'  fa^ 
ther,  as 

"  eldest  son  and  heir  served  and  retoured  to  the  deceased  Henry 
Sinclair,  wright  in  Auchenstarry,  or  as  representing  him  on  one 
or  other  of  the  passive  titles  known  in  law,  and  the  tutors  and 
cantors  of  the  said  Henry  Sinclair,  if  he  any  has,  for  their  in^ 
terest,  Margaret  Hay,  relict  of  the  said  Henry  Sinclair,  now 
spouse  to  David  Anchinvole,  wright  in  Auchenstarry,  and  the 
ttid  David  Aiichinvole  for  his  interest.'* 

This  Bummons,  as  appeared  from  the  extract  decree 
produced,  called  upon  Henry  Sinclair  the  second  to 
bring  with  him  and  produce  the  foresaid  disposition 
and  sasine  in  favour  of  his  father ;  and  upon  the  said 
Margaret  Hay  and  David  Anchinvole  to  bring  with 
them  and  produce  any  deed  granted  in  their  favour  of 
parts  of  the  said  lands,  all  to  be  reduced  on  the  grounds 
— 1^,  Of  the  pro  forma  reason  of  vitiation  in  substan- 
tiaUlnu,  &c*  2dy  That  they  were  granted  to  a  c<»- 
junct  and  confident  person,  to  the  prejudice  of  Baird 
and  the  granter^s  other  creditors.  3^  That  they  were 
granted  without  value,  and  fraudulently  and  collusively, 
to  disappoint  Baird,  and  those  from  whom  he  derived 
right,  of  payment  of  the  debts  due  to  them  by  the 
granter.  It  farther  concluded  for  'decree  of  removing, 
and  for  an  accounting  for  the  bypast  rents.  The  ex- 
tract decree  bore,  that  the  defenders  were  summoned 
(it  was  not  said  personally),  and  that  the  pursuer  com- 
peared 

"  by  Mr  William  Tait,  advocate,  his  procurator,  who  for  him, 
as  ids  title  to  insist  in  the  said  action,  produced  in  presence  of 
the  said  Lords  the  decreet  of  adjudication,  and  abbreviate  there- 
of before  nentioiied,  libelled  on ;"  "  and  the  said  defenders, 
compearing  by  Mr  William  HoneymaD,  advocate,  their  procura- 
tor," 

the  summons  was  by  him  taken  to  see ;  but  being  re- 
turned without  defences,  and  without  satisfying  the 
production,  the  Lords 


"  granted,  and  hereby  grant  certification  against  the  defenders 
for  not  satisfying  the  production  of  the  writs  called  for,  and  re- 
duced, retreated,  cassed,  annulled"  the  said  disposition  and 
sasine  in  fiivour  of  the  said  Henry  Sinclair  the  first,  "  and  that 
for  not  production  thereof/*  and  decerned  the  defenders  to  make 
payment  to  the  pursuer  of  the  bygone  rents,  and  '*  decerned  and 
ordauied,  and  hereby  decern  and  ordain  tbie  said  several  defen- 
ders to  flit  and  remove  themselves,  their  subtenants,  wives," 
&C.  from  "  the  said  lands  of  Auchenstarry  and  others  at  the 
term  of  Whitsunday  1787,"  that  the  pursuer,  Baird,  might  pos- 
sess "  the  same  during  the  not  redemption.'*    Because,  after 

elapsing  of  the  diets  of  compearance,  the  summons 
was  "  given  out  by  the  pursuer^s  procurator  to  the  de- 
fenders' procurator  to  see,  and  being  by  him  seen  and 
returned,"  a  day  was  assigned  to  satisfy  the  produc- 
tion, after  elapsing  of  which  the  summons  came  in  the 
course  of  the  rolls  before  Lord  Henderland,  Ordinary, 

"  and  the  pursuer  compearing  by  his  procurator,  and  the  defen> 
der  still  failing  to  compear,  his  Lordship  granted  certification 
against  the  defenders  for  not  satisfying  production  of  the  writs 
called  for,  reduced  these  writs,  and  that  for  not  production 
thereof,  and  decerned  and  declared,  and  farther  decerned,  coo- 
form  to  the  other  conclusions  of  the  libel." 

The  decree  of  certification  just  quoted  was  the  first 
of  the  two  decrees  founded  on  by  the  defenders  in  the 
present  action,  as  forming  their  title  to  exclude.  The 
other  decree  was  obtained  in  the  following  manner : 

About  the  year  1787)  William  Hay,  designing  him- 
self eldest  sou  and  heir  of  the  foresaid  Henry  Hay, 
raised  a  summons  of  reduction-improbation  and  de- 
clarator at  his  instance,  with  concourse  of  his  Majesty's 
advocate,  against  the  said  Henry  Sinclair  the  second, 
as 

**  eldest  son  and  heir  served  and  retoured  to  the  deceased 
Henry  Sinclair  of  Auchenstarry,  or  as  representing  him  upon 
one  or  other  of  the  passive  titles  known  in  law,  and  the  tutors 
and  curators  of  the  said  Henry  Sinclair,  if  he  any  has,  for  their 
interest,  Margaret  Hay,  relict  of  the  said  Henry  Sindair,  now 
spouse  of  David  Anchinvole,  wright  in  Auchenstarry,  and  the 
said  David  Anchinvole  for  his  interest,'* 

calling  for  production  of  the  foresaid  disposition  and 
sasine  in  favour  of  the  pursuers'  grandfather,  and  of 
certain  other  writs,  all  to  be  reduced,  for  the  reasons 
following:  !«/,  That  the  said  writs  were  false,  forged, 
vitiated  in  substantialibus,  and  wanted  the  necessary 
solemnities  required  by  law.  2df  That  the  same  were 
granted  to  the  said  Henry  Sinclair  the  first  in  trust, 
and  as  a  confident  person,  by  the  said  Henry  Hay, 
without  value,  and  to  protect  his  property  from  the 
diligence  of  his  creditors ;  and  therefore  concluding 
that  the  same  should  be  reduced  and  improved,  <<  as 
if  the  disposition,  or  other  writs  before  mentioned, 
had  never  been  granted,  nor  any  infeftment  or  pos- 
session taken  upon  them."  The  extract  decreet  ob- 
tained upon  this  summons  farther  bore,  that  the  mes- 
senger huEui  cited 

"  the  said  Henry  Sinclair,  Jtfargaret  Hay  and  David  Auchin* 
vole,  all  personally  apprehended,  and  the  tutors  and  curators  of 
the  said  Henry  Sinclair,  if  he  had  any,  for  their  interest,  at  the 
•mercate  cross  of  Dumbarton,  kc,  at  two  several  diets  bygone, 
to  the  effect  before  mentioned,  with  certification  :*'  that  **  the 
said  Islay  Campbell,  his  Migesty*s  advocate,  compearing  per- 
sonally for  his  Majesty's  interest,  and  the  said  William  Hay, 
compearing  by  Mr  James  Grant,  advocate,*'  vrho,  for  his  title, 
produced  the  retour  of  his  service  as  heir  to  his  fiither,  '*  and 
the  said  defenders,  compearing  by  Mr  Edward  M'Cormiofc,  ad- 
vocate, their  procurator,  who,  for  satisfjring  the  production," 
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produced  the  writings  called  for ;  that  the  defenders 
to  the  said  action  were  summoned  as  follows,  viz. :   ' 

**  the  said  Henry  Sinclair,  Margaret  Hay,  and  Dand  Auchin- 
vole,  all  personally  apprehended,  and  the  tutors  and  curators  of 
the  said  Henry  Sinclair,  if  he  any  had,  for  their  interests,  at  the 
mercate  cross  of  Dumharton ;" 

and  the  diets  being  elapsed,  the  summons  was  tabled 
and  called  on  15th  December  1787,  "  and  no  compear- 
ance being  then  made  for  the  defenders,  was  appointed 
to  be  enrolled  in  the  regulation-roll  for  the  Outer - 
House ;"  and  having  come  in  the  course  of  the  rolls  be- 
fore Lord  Alva,  Ordinary,  "  the  defenders'  procurator 
craved  a  competent  time  to  satisfy  the  production," 
which  was  assigned  accordingly;  and  thereafter  the 
cause  was,  on  19th  January  1788, 

**  called  before  the  said  Lord  Ordinary,  when  the  pursuer's  pro- 
curator, before  named,  represented  that  the  defenders  had  now 
satisfied  the  production  by  producing  the  writings  called  for, 
and  craved  his  Lordship  would  make  great  avizandum  there- 
with, and  with  the  reasons  of  reduction ;  and  the  defenders  fail- 
ing to  appear  at  said  calling,  his  Lordship" 

made  great  avizandum :  whereupon  a  petition  was  given 
in  to  the  Court  for  William  Hay  (without  any  mention 
of  the  King's  advocate),  narrating  the  procedure,  and 
craving  the  Court  to  remit  to  a  Lord  Ordinary,  "  with 
power  to  hear  parties,  to  discuss  the  reasons,  and  to 
do  or  determine  in  the  premises  as  he  shall  see  cause ;" 
which  petition  being 

"  heard  by  the  said  Lords,  they  granted  warrant  for  enrolling 
the  process  in  next  week's  regidation-roll  for  the  Outer-House, 
and  remitted  to  the  then  Ordinary,  to  call  and  hear  parties'  pro- 
curators on  the  reasons  of  reduction  and  other  conclusions  of  the 
libel ;  and  to  do  therein  as  he  should  see  cause ;" 

and  the  process  being  called  accordingly  before  the 
Lord  Ordinary  on  27th  February  1788,  the  pursuers' 
procurator  resumed  the  libel, 

*'  and  the  defenders  failing  to  compear,  all  which  being  con- 
sidered by  the  said  Lord  Ordinary,  his  Lordship  sustained  the 
reasons  of  reduction,  and  reduced,  improved,  decerned  and  de- 
clared, conform  to  the  condusions  of  the  libel." 

Hay  thereafter  made  up  his  titles  to  the  lands  of 
Auchenstarry  by  charter  of  confirmation  and  precept 
of  clare  from  the  superior  in  1788.  The  defenders 
acquired  right  to  the  subjects  by  progress  from  William 
Hay,  and  were  infeft  in  1830. 

The  decree  just  quoted  was  the  second  of  the  two 
decrees  founded  on  by  the  defenders  in  the  present 
action,  as  forming  their  title  to  exclude. 

At  the  date  of  both  of  these  decrees,  the  pursuers' 
father  was  a  pupil,  being,  when  the  first  of  them  was 
obtained,  nine  years  of  age,  and  when  the  second  was 
obtained,  from  ten  to  eleven  years  of  age.  He  had  no 
tutors  or  curators  at  any  period  of  his  pupillarity  or 
minority.  No  tutor  ad  litem  was  appointed  to  him,  and 
it  was  averred  that  he  never  represented  his  deceased 
father  on  any  of  the  passive  titles  known  in  law — the  al- 
leged service  expede  in  favour  of  the  pursuers'  father 
having  been  expede  by  the  authors  of  the  present  de- 
fenders while  he  was  a  pupil,  and  incapable  of  consent- 
ing to,  or  of  incurring  any  representation  thereby. 

It  was  farther  averred,  that  neither  in  the  simple  re- 
duction nor  in  the  reduction-improbation,  was  any 
party  authorised  to  appear  on  behalf  of  Henry  Sinclair 
the  second,  but  that  William  Hay  had  collusively  craved 


appearance  to  be  made  as  for  Henry  Sinclair  the  8e€$ond. 
After  the  production  was  satisfied  in  the  reduction- 
improbation,  no  articles  improbatory  were  lodged,  and 
no  proof  was  led  in  support  of  the  libel.  The  King's 
Advocate  was  dropped  out  of  the  proceedings  after  the 
production  was  satisfied,  and  the  case  then  appeared  to 
have  proceeded  at  the  instance  of  the  private  party. 

The  pursuers'  father,  Henry  Sinclair  the  second, 
died  on  27th  April  1807,  leaving  three  daughters,  the 
present  pursuers,  Elizabeth,  born  Tith  November 
1799;  Margaret,  born  19th  November  1803;  and  Jean 
or  Jane,  born  in  November  1805.  Henry  Sinclair  the 
second  had  no  other  lawful  children  except  Henry,  a 
son,  born  8th  September  1801,  who  died  in  pupillarity. 
The  present  action  was  raised  on  2d  February  1832. 
It  thus  appeared  that  Henry  Sinclair  the  second  sur- 
vived his  majority  nine  years,  and  that  the  eldest  of 
the  present  pursuers  attained  majority  between  eleven 
and  twelve  years  before  the  present  action  was  insti- 
tuted, so  that  if  the  minority  of  the  parties  who  had 
the  right  for  the  time  to  challenge  the  decreets  of 
certification  or  reduction  were  deducted,  there  had 
elapsed  since  the  date  of  these  decreets  about  twenty 
years,  so  far  as  regarded  the  eldest  of  the  pursuers ; 
and  about  fourteen  years,  so  far  as  regarded  the  young- 
est of  the  pursuers,  during  which  time  there  was  a  per- 
son major  and  entitled  for  the  time  to  challenge  the  two 
decreets  founded  on  in  this  action  as  a  title  to  exclude. 

The  pursuers  pleaded — (1.)  That  the  decreet  of  ad- 
judication obtained  by  Baird  in  1785,  being  directed 
against  a  party  who  was  feudally  divested  of  the  lands, 
and  being  obtained  in  absence,  is  null  and  void,  or  at 
least  is  reducible  at  the  instance  of  any  party  having 
interest,  and  not  being  followed  by  an  entry  with  the 
superior,  declarator  of  expiry  of  the  legal  or  infeftment, 
the  same  cannot  form  a  prescriptive  or  irredeemable 
title  to  the  lands.  (2.)  That  the  decreet  of  certifica- 
tion contra  non  productOy  obtained  by  Baird  in  1786, 
having  proceeded  on  a  summons  which  set  forth  tiie 
foresaid  decreet  of  adjudication  as  Baird's  sole  title  to 
pursue,  the  nullity  of  the  said  decreet  of  adjudication 
implies  also  the  nullity  of  the  said  decreet  of  certifica- 
tion. (3.)  That,  in  the  circumstances  stated  in  the  16th 
and  17th  articles  of  the  revised  condescendence,  the 
decreet  therein  mentioned,  obtained  by  William  Hay 
in  1788,  is  to  be  regarded  as  a  simple  decreet  of  reduc- 
tion in  absence,  and  not  as  a  decreet  of  reduction-im- 
probation. (4.)  That  the  said  decreet  of  certification 
contra  non  producta,  and  also  the  said  decreet  of  re- 
duction, are  null  and  void ;  or  at  least,  are  liable  to  be 
opened  up  and  set  aside  as  pronounced  in  absence,  and 
also  as  being  obtained  against,  and  to  the  enorm  lesion 
of  a  pupil  or  minor  without  tutors  or  curators,  and 
without  even  a  tutor  ad  litems  and  who  did  not  repre- 
sent the  party,  in  whose  favour  the  deeds  sought  to  be 
reduced  were  granted,  on  any  of  the  passive  titles 
known  in  law.  (5.)  That  the  disposition  granted  by 
Henry  Hay  to  the  pursuers'  grandfather  in  1775,  is  to 
be  considered  as  an  absolute  disposition  for  an  adequate 
price  paid,  and  the  same,  with  the  infeftment  thereon, 
must  be  regarded  as  still  a  valid  and  subsisting  title, 
under  which  the  pursuere  have  right  to  the  lands  ajnd 
others  therein  mentioned,  in  virtue  of  the  propinquity 
set  forth  in  the  revised  condescendence,  and  the  rea- 
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sons  of  redaction  contained  in  the  foresaid  decreets  of 
reduction,  and  in  the  summonses  on  which  the  same 
proceeded,  could  only  be  proved  by  the  writ  or  oath  of 
the  present  pursuers  or  their  authors ;  and  the  said  rea- 
sons of  reduction  having  been  unfounded  in  fact  and 
in  law,  and  being  neither  then  nor  now  supported  by 
any  evidence,  the  said  decreets,  and  all  that  has  fol- 
lowed thereon,  fall  to  be  reduced.     (6.)  That  it  was 
not  competent  for  William  Hay  to  plead  in  the  reduc- 
tion brought  by  him,  nor  is  it  competent  for  the  de- 
fenders, as  coming  in  his  place,  to  plead  that  the  dis- 
position granted  to  the  pursuers'  grandfather  was  granted 
for  the  purpose  of  defrauding  the  granter's  creditors, 
because  all  action  on  that  ground  would  be  barred  by 
the  plea  of /Mic/um  iliicitum,    (7.)  That  in  order  to 
found  a  plea  of  prescription  in  support  of  the  writings 
sought  to  he  reduced,  the  defenders  must  show  that  at 
least  forty   years   have  elapsed,  during  which  there 
existed  some  party  past  majority,  and  vcdens  agercy 
who  was  entitled  to  have  challenged  the  said  writings ; 
and  the  pursuers  are  entitled  to  deduct  from  the  period 
of  prescription  their  own  minority,  and  that  of  their 
ancestors  or  predecessors,  in  the  right  of  challenge  of 
the  said  writings  for  the  time ;  and  as,  after  deducting 
the  said  minorities,  the  period  of  forty  years  has  not 
nearly  elapsed,  no  prescription  can  be  held  to  have  run 
against  the  pursuers,  or  their  predecessors  or  authqrs. 
(8.)  That,  in  the  whole  circumstances  of  this  case,  the 
decreets  in  question  do  not  form  a  valid  title  .to  exclude, 
but  fall  to  be  opened  up  and  set  aside.    (9*)  That  in 
so  far  as  either  of  the  said  decreets  were  obtained  by 
creditors  of  the  parties  alleged  to  have  right  to  the  said 
subjects,  the  pursuers  would  be  entitled,  supposing  the 
decreets  to  be  otherwise  valid,  to  have  the  same  dis- 
charged or   assigned  them  in  payment  of  the  debts 
alleged  to  be  due.    (10.)  That  possession  of,  or  making 
up  a  title  as  heir  to  an  heritable  subject,  does  not  infer 
a  universal  representation  of  the  ancestor,  more  espe- 
cially if  the  heir  was  a  pupil,  and  died  in  pupillarity. 

The  defenders  pleaded— \\.)  After  the  time  which 
has  elapsed  since  tiie  decrees  now  under  reduction  were 
pronounced,  it  is  not  now  competent  to  open  them  up. 
(2.)  Decree  of  certification  and  of  reduction-improba- 
tion,  although  pronounced  in  absence,  having  been  pro- 
nounced against  defenders,  who  were  personally  cited 
and  are  now  dead,  cannot  be  set  aside,  especially  when 
more  than  forty  years  have  elapsed  since  its  date.  (3.) 
A  decree  of  certification  and  of  reduction-improbation, 
cannot  be  set  aside  upon  the  allegation  that  it  was  pro- 
nounced against  a  minor,  to  whom  no  tutor  ctd  litem 
had  been  appointed,  when  possession  has  followed,  and 
the  property  has  been  sold,  trusting  to  the  security  of 
the  decree,  and  the  possession  following  thereon.  (4.) 
Afler  the  lapse  of  the  long  prescription  of  forty  years, 
the  decrees  now  sought  to  be  reduced  form  a  good  title 
to  exclude,  and  the  pursuers  cannot  found  either  upon 
their  minorities,  or  on  the  minorities  of  their  authors, 
for  the  purpose  of  interrupting  that  prescription.  (5.) 
The  benefit  of  deducting  minorities  is  not  applied  to  a 
mere  right  of  action  which  might  have  been  pursued  by 
the  parties  long  prior  to  the  lapse  of  the  period  of  pre- 
scription, and  their  right  of  action  is  cut  off  by  the  ne- 
gative prescription.  (6.)  The  party  against  whom  the 
decrees  sought  to  be  reduced  were. pronounced,  having 


homologated  and  acquiesced  in  them  afler  attaining 
majority,  although  he  survived  the  period  when  they 
were  pronounced  for  many  years,  it  is  not  now  compe- 
tent to  the  pursuers,  upon  the  allegation  of  their  mino- 
rity, to  set  them  aside.  (7.)  After  the  period  which  has 
elapsed  since  the  decrees  now  under  reduction  were  pro- 
nounced, the  pursuers  are  not  entitled  to  call  for  or 
challenge  the  warrants  of  these  decrees. 

The  Lord  Ordinary,  Moncreiff,  on  13th  May  1834, 
sustained  the  title  to  exclude,  founded  by  the  defenders 
on  the  decree  of  certification,  19tli  July  1786,  and  the 
decree  of  reduction-improbation,  27th  February  1788, 
and  accordingly  sustained  the  defences. 

**  Note, — Baird  obtained  a  decree  of  adjudication  of  the  lands 
in  question  in  1775.     This  right  being  apparently  affected  by 
a  disposition  of  Henry  Hay,  the  debtor,  in  favour  of  Henry 
Sinclair,  his  brother-in-law,  in  January  1775,  on  which  infeft- 
ment  had  passed,  Baird  brought  a  reduction  of  these  titles,  and 
obtained  decree  of  certification  against  Henry  Sinclair,  the  son 
of  the  original  disponee,  in  July  1786.     Baird  then  made  a  full 
conveyance  to  William  Hay,  and  this  William  Hay,  after  being 
served  heir  to  his  father,  brought  another  action  of  reduction- 
improbation  and  declarator  against  Henry  Sinclair,  then  said  to 
have  been  a  minor  or  pupil,  and  his  tutors  and  curators,  if  be 
any  had,  and  against  his  mother  and  his  step-father.     The  ex- 
tracted decree  bears  that  Henry  Sinclair,  Margaret  Hay,  and 
David  Auchinvole,  were  personally  cited,  and  the  tutors  or 
curators  edictally.     Appearance  was  made  for  the  defenders 
generally,  and  the  production  was  satisfied ;  but  no  order  was 
made  for  the  defenders  to  abide  by  the  writs  as  in  an  improba- 
tion  for  forgery.     Great  avizandum  was  made,  and  the  case  re- 
mitted for  discussion ;  and  then  the  extract  bears  that  decree 
was  pronounced,  reducing,  improving,  &c.,  '  the  defenders  fSul- 
.ing  to  compear.'     This  was  followed  by  a  charter  of  confirma- 
tion and  precept  of  dare  constat  in  favour  of  William  Hay,  on 
which  he  was  infeft  in  April  1788.     William  Hay  sold  the 
lands    to   Cowburgh,   who  obtained  a  disposition,    and  was 
infef^,  April  29,  1788.     Cowburgh  sold  to  Dr  Lapsley,  and 
his  son  was  infeft  in  March  1803.     The  son's  commissioners 
sold  to  Campbell,  who  was  infeft,  and  obtained  confirmation 
in   1820.     Campbell  disponed  to  the  defenders.  Brown  and 
others,  who  obtained  infeftment,  and  made  a  transaction  of  sale 
ydih.  the  defender,  Mr  Murray  Gartshore.      Henry  Sinclair, 
against  whom  the  decree  in  1788  was  obtained,  is  stated  by  the 
pursuers  (cond.  arts.  18  and  20),  to  have  been  of  the  age  of 
between  ten  and  eleven,  and  to  have  died  on  or  about  the  27th 
April  1806,  having  thus  survived  the  date  of  the  decree,  and, 
according  to  the  pursuers'  statement,  at  the  age  of  twenty-eight. 
"  In  this  state  of  the  case,  the  question  is,  whether  the  pur- 
suers are  entitled  now  to  open  up  the  decrees  obtained  in  1786 
and  1788,  to  the  effect  of  setting  aside  the  titles  on  which  the 
defenders  and  their  authors  have  been  in  possession  of  the  pro- 
perty, as  onerous  purchasers,  for  considerably  upwards  of  forty 
years  before  the  date  of  the  summons.     The  Lord  Ordinary 
thinks  that  it  would  be  a  singular  case  of  hardship  if  this  could 
be  done,  or  if  these  third  parties  purchasers  were  post  tantum 
temporis  required  to  support  the  decrees  of  reduction  by  an  in- 
vestigation of  the  merits  of  them — a  thing  next  to  impossible, 
however  good  the  grounds  might  be ;  but  it  does  not  appear  to 
him  that  the  plea  of  the  pursuers  can  be  sustained  in  point  of 
law.     The  pursuers  say,  1st,  That  the  decree  was  against  a 
pupil  having  no  tutors  or  curators,  and  therefore  null,  as  no 
tutor  was  appointed.     But  it  is  settled  by  the  case  of  Sinclair 
against  Stark,  January  15,  1828,  that  the  decree  was  not  there- 
by rendered  null ;  though,  if  it  was  a  decree  in  absence,  it  might 
be  liable  to  be  open^  up  on  the  merits.     But  the  pursuers 
plead,  2<f,  That  the  decree  was  in  absence,  and  that  the  writs 
having  been  produced,  and  no  order  made  for  the  defenders  to 
abide  by  them,  it  has  ndt  the  force  of  a  proper  improbation. 
The  defenders  say  that  it  was  not  a  decree  in  absence,  in  so 
far  as  appearance  was  made  for  all  the  parties,  and  the  produc- 
tion satisfied.     There  may  be  some  doubt  on  this  point,  ac- 
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cording  to  the  principles  held  at  that  time.  But  as  there  was 
BO  discusaioa  ou  the  merits,  and  no  proof  taken,  it  rather  ap- 
pears that  it  must  be  held  that  it  was  a  decree  in  absence.  But 
it  does  not  appear  to  the  Lord  Ordinary  to  follow  from  this, 
that  it  may  be  opened  up  at  this  distance  of  time,  and  in  the 
circumstances  of  the  case.  The  defenders  plead  negative  pre- 
scription on  the  old  Statutes  1447  and  1467,  and  maintain  that 
minority  cannot  be  pleaded  against  prescription  in  such  a  case. 
This  plea  may  deserve  attention;  but  as  the  reduction  affected 
the  titles  of  an  heritable  estate,  the  Lord  Ordinary  rather  thinks 
that  the  Act  1617  must  govern.  But  supposing  this  to  be  so, 
the  Lord  Ordinary  apprehends  that  there  is  another  principle 
of  the  law  sufficient  for  the  decision  of  the  cause.  A  decree  in 
absence  may  be  opened  up  by  a  man  who  was  of  full  age,  as 
well  as  by  a  minor ;  and  in  the  caae  of  Campbell  against  the  re- 
presentatives of  Graham,  December  5,  1752,  M.  9021,  it  was 
even  laid  down, '  that  quoad  a  decree  in  absence,  minority  cannot 
enter  into  the  question,  because  a  major  maybe  reponed  quando- 
eunque  against  a  decree  in  absence,  upon  paying  expense  and  da- 
mage, and  that  a  minor  can  have  no  stronger  privilege.'  Perhaps 
this  may  not  be  perfectly  accurate ;  but  the  Lord  Ordinary  appre- 
hends it  to  be  clear,  that  if  a  man  of  full  age  would  not  be 
heard  in  a  reduction  of  a  decree  as  in  absence,  aJfter  acquiescing 
in  it  for  twenty  years,  and  seeing  the  property  sold  and  resold 
to  third  parties  on  the  &ith  of  the  decree,  as  little  will  any 
party  be  allowed  to  challenge  a  decree  which  was  acquiesced  in 
by  the  party  many  years  after  he  became  of  age,  and  till  his 
death ;  and  fiirther  acquiesced  in  by  his  heirs  during  many 
years,  and  after  titles  had  been  repeatedly  constituted  in  favour 
of  third  parties  purchasers.  The  Lord  Ordinary  is  humbly  of 
opinion,  that  though  by  our  law  a  decree  in  absence  may  be 
opened  up  to  the  effect  of  inquiring  into  the  merits  of  it,  the  de- 
mand must  be  made  debito  tempore,  within  some  reasonable  time. 
The  principle  of  the  thing  is,  that  accidents  may  occur  to  pre- 
vent the  party  from  appearing,  and  that  he  ought  not  to  be  fore- 
closed by  a  decree  pronounced  without  discussion,  if  the  other 
party  can  be  replaced  in  the  situation  in  which  he  was.  But  to 
give  this  the  least  colour  of  justice,  the  claim  must  be  made 
within  such  time  as  to  render  it  reasonably  possible  to  restore 
both  parties.  The  Lord  Ordinary  never  heard  that  it  was  a 
general  rule  that  any  decree  may  be  opened  up  at  any  time 
within  forty  years,  and  in  any  circumstances,  merely  because  it 
was  aUowed  to  pass  in  absence.  Such  a  rule  would  lead  to  the 
most  intolerable  injustice.  Parties  would  keep  up  their  case 
till  the  means  of  contradicting  it  were  lost.  Accordingly,  in 
the  case  of  Campbell  against  Graham*8  representatives,  above 
mentioned,  where  there  was  no  room  for  prescription,  and  the 
defender  in  the  action  was  an  infant,  '  the  Lords  sustained  the 
defence  that  the  minute  of  sale  was  at  an  end  bv  the  decree  of 
reduction,  and  after  the  sale  to  Edward  Cutlar,  in  consequence 
thereof.' 

**  In  the  present  case  the  parties  were  cited  personally,  the 
minor's  mother  and  stepfather  appeared,  and  entered  appearance 
for  him ;  the  decree  was  acquiesced  in,  not  only  till  he  came  of 
full  age,  but  for  eight  years  after  he*  was  of  age,  and  till  his 
death ;  and  after  that,  it  was  acquiesced  in  for  twenty-six  years 
more ;  while,  in  the  meantime,  the  property  had  been  repeat- 
edlpr  sold  on  the  faith  of  the  decree,  and  titles  by  charters  and 
sasmes  completed.  Under  these  circumstances,  the  Lord  Or- 
dinary is  of  opinion  that  pott  tahtum  temporis,  and  in  respect  of 
the  ndes  made  and  titles  created,  it  is  too  late  for  the  present 
pursuers  to  challenge  the  decrees  as  decrees  in  absence." 

The  pursuers  reclaimed,  and  the  Court,  dd  March 
1835,  stqn'c^  Vol.  V.  p.  295,  after  considering  cases 
which  were  ordered  to  be  lodged  for  the  parties,  re- 
called the  Lord  Ordinary's  interlocutor,  and  found  that 
there  was  no  title  to  exdude.  The  defenders  appealed 
from  this  Judgment  to  the  House  of  Lords,  who,  with- 
out deciding,  remitted  the  case  to  the  Court  of  Session 
for  reconsideration.  A  hearing  in  presence  was  ordered, 
and  parties  were  heard  at  sreat  length  on  the  law  in 
regard  to  the  opening  up  of  such  decrees.     The  cases 


on  which  the  parties  relied  are  given  below.  The 
Lord  Justice-Clerk,  Lords  Glenlee,  Meadowbank,  Med- 
wyn,  Corehouse,  FuUerton,  Jeffi*ey,  Cockbum,  and 
Moncreiff,  returned  the  following  written  opinions: 

"  This  is  an  action  brought  by  the  representatives  of  Henry 
Sinclair  the  elder,  and  of  Henry  Sinclair  his  son,  for  setting 
aside  two  decreets,  the  one  dated  19th  July  1766,  and  the  other 
the  27th  of  February  1768,  obtained  against  Henry  Sinchdr  the 
younger  as  the  heir  of  his  fiither :  Ic  also  concludes  for  setting 
aside  various  tities  dependent  on  those  decreets.  The  object 
and  effect  of  the  decreets  was,  to  reduce  a  conveyance  of  the 
lands  of  Auchenstarry,  granted  by  Henry  Hay,  the  proprietor, 
to  Henry  Sinclair  the  elder.  Of  the  preUminary  defences 
given  in  against  the  present  action,  the  ihird  and  fourth  stated 
a  title  to  exclude,  founded  on  the  decr^ts  1766  and  1788,  and 
the  lapse  of  the  years  of  prescription.  By  the  interlocutor  of 
the  7th  of  July  1882,  the  Lord  Ordinary  <  repels  the  prelimi- 
nary defences  pleaded,  in  so  far  as  they  are  stated  as  grounds  of 
objection  to  the  defenders  satisfying  the  production  in  regard  to 
the  two  decreets  of  reduction  called  for,  reserving  all  questions 
on  the  merits  of  the  said  decreets  of  reduction,  and  the  effect 
of  them  in  regard  to  the  other  writs  called  for,  and  the  other 
conclusions  of  the  summons ;  and  the  defenders  dedariog  that 
they  are  to  acquiesce  in  this  interlocutor,  allows  them  till  the 
first  box-day  in  the  ensuing  vacation  to  satisfy  the  production 
as  to  the  said  two  decreets  of  reduction.*  And  on  the  27tb  of 
November  1832  the  following  interlocutor  was  pronounced  :— 
*  The  Lord  Ordinary,  in  respect  the  production  has  been  satis- 
fied so  fiir  as  regards  the  two  decreets  of  reduction,  and  that 
the  defences  already  lodged  contain  the  defences  upon  the 
merits  of  .these  two  decreets,  appoints  the  pursuers  to  give  in  a 
condescendence  of  the  circumstances  they  aver  and  offer  to 
instruct  in  support  of  the  reasons  of  reduction  as  applicable  to 
these  decreets,  and  that  within  ten  days  from  this  date,  and 
appoints  the  defenders  to  give  in  answers  >vithin  ten  days  there- 
after.* 

"  In  the  record  prepared  in  oomplianoe  with  this  interlocu- 
tor, the  parties  appear  to  be  at  issue  on  various  points  of  £u:r, 
which  might  affect  the  reasons  of  reduction  and  the  defences,  if 
there  were  no  tiUe  to  exclude,  or  other  insuperable  bar  to  such 
an  inquiry.  Accordingly,  the  pleas  iii  law  subjoined  to  the 
defenders*  answers  to  the  condescendence,  contain  various 
grounds  of  objection  to  the  admissibility  of  the  challenge  of 
those  decreets,  and,  inter  aUa,  the  following : — '  4lA,  After  the 
lapse  of  the  long  prescription  of  forty  yean,  the  decreets  now 
sought  to  be  reduced  form  a  good  title  to  exclude,  and  the  pur- 
suers cannot  found  either  upon  their  minorities  or  on  the  mino- 
rities of  their  authors,  for  the  purpose  of  interrupting  that  pre- 
scription.' '  5th,  The  benefit  of  deducting  minorities  is  not 
applied  to  a  mere  right  of  action,  which  might  have  been  pur- 
sued by  the  parties  long  prior  to  die  lapse  of  the  period  of  pre- 
scription, and  their  right  of  action  is  cut  off  by  the  negstire 
prescription.* 

**  The  Lord  Ordinary,  by  his  interlocutor  of  the  13th  of 
May  1834,  '  sustains  the  tide  to  exclude,  founded  by  the  de- 
fenders on  the  decree  of  certification,  dated  19th  July  1786,  and 
the  decree  of  reduction-improbation  and  declarator  William 
Hay  against  Henry  Sinchiir  and  Others,  dated  27th  February 
1788,  produced,  together  with  the  several  oooveyances  exe- 
cuted, the  tides  made  up  posterior  thereto,  and  prior  to  the 
execution  of  the  summons  in  the  present  action,  of  the  8th  of 
February  1832,  as  set  forth  and  produced  in  this  process: 
Therefore  sustains  the  defences,  assoilzies  the  defenders,  and 
decerns :  Finds  expenses  due,'  &c.  And  afterwards,  by  the 
interlocutor  of  dd  lllarch  1835,  the  First  Division  of  the  Court 
recalled  the  interlocutor  of  die  Lord  Ordinary,  and  found  that 
'  there  is  no  tide  to  exclude;  and  remit  to  the  Junior  Lord 
Ordinary  to  proceed  further  as  shall  be  just,  reserving  all 
question  of  expenses.'  This  judgment  having  been  appealed 
from,  the  case  has  been  remitted  by  the  House  of  Lords  for  re- 
consideration. 

"  It  appears  to  us  that  the  tide  to  exclude,  according  to  the 
■tMeoMnt  of  it,  in  the  pleas  in  law  for  the  defenders, 
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cannot  be  sustained.  Tlie  decrees  sought  to  be  reduced  being 
obtained  against  a  pupil  without  tutors,  though  not  absolutely 
null,  must,  in  the  most  favourable  point  of  view  for  the  de- 
fenders, be  considered  as  decrees  in  absence.  Indeed  that 
seems  to  be  now  admitted.  Again,  it  will  be  observed  that  in 
urging  those  decreets  as  forming  a  title  to  exclude,  the  defen- 
ders combine  the  decrees  with  the  alleged  lapse  of  the  years  of 
prescription,  maintaining  farther,  in  order  to  take  off  the  effect 
of  the  specialty  in  this  case,  that  in  estimating  the  currency  of 
prescription  when  pleaded  against  a  mere  right  of  action,  the 
years  of  minority  are  not  to  be  deducted.  Now,  upon  this  last 
point  we  concur  in  the  opinion  of  the  Lord  Ordinary,  and  of 
the  First  Division  of  the  Ck)urt,  viz.  that  as  the  decreets  affect 
the  titles  of  an  heritable  estate,  the  declaration  of  the  Act  1617 
must  receive  effect,  and  that  the  minorities  must  be  deducted. 
And  as  we  do  not  understand  it  to  be  seriously  disputed  that, 
according  to  this  principle,  the  yean  of  prescription  had  not 
elapsed  at  the  date  of  raising  the  present  action,  we  think  the 
title  to  exdude,  as  pleaded  by  the  defenders  in  the  record, 
ought  to  be  repelled.  Indeed,  considering  the  form  in  which 
this  plea  is  advanced,  as  distinct  from  that  of  acquiescence,  and 
the  various  other  pleas  stated  in  the  record,  it  may  be  doubted 
whether  the  judgment  of  the  Court  appealed  from,  went  £uther 
than  repelling  that  distinct  plea,  leaving  the  whole  other ,  mat- 
ters open  for  discussion,  under  the  remit  to  the  Lord  Ordinary. 
For  we  may  observe,  that  we  are  by  no  means  of  opinion  that 
the  rejection  of  the  title  to  exclude,  as  so  pleaded,  necessarily 
implies  the  instant  recal  of  the  decreets  sought  to  be  reduced, 
and  places  the  defenders  exactly  in  the  same  situation  as  if 
they  never  had  been  pronounced.  Though  the  lapse  of  the 
years  of  prescription  be  requisite  to  render  a  decree  in  absence 
in  itself  absolutely  unchallengeable,  and  thus  to  put  it  on  a  par 
with  a  decree  in  foro,  the  lapse  of  a  shorter  period,  when  com- 
bined with  other  circumstances,  may  in  some  cases  afford  a  plea 
of  personal  exception  ;  or  may  have  a  most  important  effect  in 
determining  that  general  question,  of  which  the  pursuer  of  an 
action  of  reduction  of  a  decree  necessarily  undertakes  to  make 
out  the  affirmative,  viz.  whether,  in  the  whole  circumstances 
of  the  case,  the  decree  ought  or  ought  not  to  be  reduced.  It  is 
easy  to  imagine  special  cases,  in  which  considerations,  legal  or 
equitable,  arising  out  of,  or  combined  with,  the  lapse  of  time, 
may  afford  a  defence  against  the  action,  though  brought  within 
the  years  of  prescription.  Such  appears  to  have  been  the  case 
mainly  founded  on  by  the  defenders,  of  Campbell  v.  Graham's 
Representatives,  in  which  it  may  be  seen  from  the  session 
papers  that  the  decreet  in  absence  was  not  put  forward  as  con- 
stituting, per  se,  an  absolute  title  to  exclude,  but  as  forming, 
when  combined  with  other  considerations,  a  defence  on  the 
m<>rits  against  the  reasons  of  reduction.  And  again,  various 
circumstances  are  easily  conceivable,  under  which,  even  before 
prescription  has  absolutely  run,  the  lapse  of  time  may  affect  the 
question  of  onus  probandi,  in  regard  to  the  facts,  on  the  ascer- 
tainment of  which  the  ultimate  reduction  of  the  decreet  may 
depend. 

"  Accordingly  it  appears  to  us,  that  it  is  under  this  more 
loose  and  comprehensive  sense  of  '  the  title  to  exclude,*  that 
the  greater  part  of  the  arguments  on  the  part  of  the  defenders 
have  been  urged  to  the  Court.  It  is  not  merely  upon  the  de- 
creets as  protected  by  prescription,  but  upon  the  decreets  as 
being  of  a  very  old  date,  and  as  acted  upon  in  various  subse- 
quent transmissions  of  the  property,  not  objected  to  by  the  pur- 
suers or  their  authors,  that  the  defenders  mainly  rest  their  case. 
Now  We  are  not  disposed  to  reject  those  considerations  as 
absolutely  irrelevant ;  but  we  do  not  think  that  at  present  they 
can  justly  be  adopted  as  grounds  of  decision,  while,  from  tbe 
state  of  the  process,  various  other  facts  and  circumstances,  on 
which  the  parties  are  at  issue,  remain  unascertained.  In  truth, 
these  considerations  dO  not,  properly  speaking,  afford  techni- 
cally the  plea  of  '  title  to  exclude,*  but  only  form  part  of  that 
train  of  facts  and  circumstances  on  which  the  judgment  on  the 
merits  of  the  case  may  ultimately  depend ;  and  it  appears  to  us 
not  only  inconvenient,  but  irreconcileable  with  the  usual  forms, 
to  decide  upon  such  imperfect  views,  when  many  other  circtira- 
fttances  having  a  most  important  bearing  on  the  merits  are  left 


undetermined.  On  looking  at  the  condescendence  and  answers, 
it  will  be  seen  that  the  parties  are  at  issue  on  many  most  im- 
portant matters  of  fact.  Nay,  fieffther,  it  will  be  seen,  as  in* 
deed  might  be  anticipated  from  the  limitation  of  the  interlocu- 
tors of  the  Lord  Ordinary,  under  which  the  record  was  prepared, 
that  some  of  the  most  important  circumstances  on  which  the 
defenders  now  rest  their  case,  do  not  enter  into  the  record  at 
all.  For  instance,  an  important  branch  of  their  argument  is 
founded  on  the  various  successive  tnmsmissions  of  the  property, 
and  the  silence  of  the  pursuers*  author  on  those  occasions, 
though  then  arrived  at  majority ;  yet  neither  those  transmis- 
sions, nor  the  circumstances  under  which  they  took  place,  are 
even  averred  in  the  statement  of  frtcts  for  the  defenders. 

"  In  this  situation,  it  does  appear  to  us  that  the  case  is  not 
yet  so  prepared  as  to  be  ready  for  a  decision  on  those  matters 
which  principally  engaged  the  attention  of  the  parties  in  the 
argument  which  we  have  heard.  If  by  the  term,  *  title  to 
exdude,*  is  meant  the  plea  as  urged  by  the  respondent  in  the 
record,  viz.  that  the  decreets  are  protected  by  prescription,  we 
concur  in  the  former  interlocutor  of  the  Court,  that  there  is 
here  no  title  to  exdude.  But  as  a  different  and  more  compre- 
hensive sense  appears  to  have  been  attached  to  the  term,  both 
in  the  note  and  interlocutor  of  the  Lord  Ordinary,  and  in  the 
subsequent  arguments  of  the  parties,  it  may  be  advisable  to 
guard  against  the  consequences  of  such  misapprehension  ;  and 
we  rather  think  this  might  be  done  by  recaUing  the  former 
interlocutor  of  the  Court,  by  finding,  that  in  respect  of  the  mi- 
norities, the  pursuers  are  not  barred  by  prescription  from  chal- 
lenging the  decreets  of  1786  and  1788  as  decreets  in  absence, 
and  remitting  to  the  Lord  Ordinary  to  proceed  in  the  prepara- 
tion and  disposal  of  the  whole  cause,  reserving  the  effect  of  ell 
the  other  pleas  of  the  parties.  This  suggestion  proceeds  on  the 
supposition  that  the  minorities  are  admitted  by  the  defenders. 
If  they  are  not,  the  finding  must  of  course  be  omitted,  and 
the  reservation  left  applicable  in  general  to  all  the  pleas  of  the 
parties." 

Lord  Moncreiff. — "  Though  I  am  unable  to  concur  in  all  the 
statements  in  the  above  opinion  of  Lord  Fullerton,  &c.,  I  see 
no  objection  to  the  interlocutor  proposed  to  be  pronounced. 
But  I  think  it  right  to  observe,  that  it  was  not  on  the  fourth 
plea  in  law  for  tbe  defenders,  which  no  doubt  involves  the 
point  of  prescription,  but  upon  the  first  plea,  combined  with 
the  sixth  and  seventh,  that,  as  Lord  Ordinary,  I  thought  that 
the  decrees  produced  were  sufficient  to  exdude  the  demand 
for  production  of  the  warrants  of  those  decrees,  and  the  titles 
deeds  of  the  property,  to  be  discussed  on  their  merits. 

"  I  am  of  opinion,  1.  That  tbe  decrees  are  to  be  considered 
as  decrees  in  (Asence  ;  and  2.  That  prescription  has  not  run  on 
them,  in  respect  of  the  minorities.  But  I  still  remain  of  opi- 
nion, that  it  is  not  a  matter  of  course,  or  of  universal  compe- 
tency, that  a  decree,  more  especially  in  an  improbation,  must 
of  necessity  be  opened  up,  to  the  effect  of  compelling  produc- 
tion under  the  usual  certification  of  the  title-deeds  or  writs 
which  formed  the  warrants  or  the  subjects  of  such  a  decree^ 
and  requiring  the  party,  who  by  himself  or  his  author  obtained 
it,  to  prove  bis  grounds  of  action,  on  the  single  ground  that  it 
was  a  decree  in  absence,  and  that  the  long  prescription  of  forty 
years  has  not  run  on  it.  It  may  in  many  cases  be  a  mere  im- 
possibility for  a  man  to  support  in  such  a  manner  a  decree 
which  his  author  may  have  obtained  fifty  years  before  he  is 
called  upon  to  do  so,  or  even  to  produce  the  essential  writs 
which  formed  the  grounds  of  it,  in  which  case  they  must  dl 
fall  by  certification.  It  was  in  this  sense  that  I  was  of  opinion, 
that  the  decrees  in  this  case,  with  the  great  lapse  of  time  which 
took  place  before  they  were  challenged,  and  the  acquiescence  of 
the  parties  successively  interested  in  the  public  titles  completed 
in  virtue  of  them  and  the  sales  following  thereon,  did  form  a 
title  to  exdude  the  pursuers  of  this  reduction  from  calling  for 
production  of  the  other  writs  enumerated  in  the  summons  to  be 
reduced.  But  I  certainly  was  looking  much  more  to  the  sub- 
stance of  the  thing  than  to  the  mere  form ;  and  I  still  think, 
that  the  prindple  was  directly  sanctioned  by  the  judgment  in 
the  case  of  Campbell  against  the  RepresentatiTes  of  Graham, 
December  5^  1752. 
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As  the  other  Judges,  however,  seem  to  be  of  opinion,  that 
the  pleas  to  which  I  refer  should  rather  be  considered  as 
grounds  of  defence  against  the  conclusions  of  the  action  on  the 
merits,  than  as  forming  a  title  to  exclude,  I  am  inclined  to  ac- 
quiesce in  that  view.  Only,  I  must  still  hold,  that  the  force 
of  them  must  be  duly  weighed,  equally  in  regard  to  any  decree 
of  certification  which  may  be  demanded,  in  case  any  of  the  writs 
called  for  cannot  be  produced,  as  in  reference  to  any  other 
point  affecting  the  merits  of  the  decrees,  and  the  titles  of  the 
property." 

At  advising  of  this  date, 

Dean  of  Faculty. — We  don't  admit  the  minorities ; 
the  case  will  therefore  have  to  be  remitted  to  the  Lord 
Ordinary. 

Lord  Gillies I  entirely  agree  with  the  opinions  of  the  other 

Judges. 

Lord  President. — I  am  of  the  same  opinion. 

Lord  Mackenzie I  agree  likewise.     I  never  meant  to  give 

an  opinion  beyond  this,  nor  did  I  mean  to  say  that  the  decrees 
in  question  must  go  for  nothing. — (See  opinion  formerly  given, 
Vol.  VII.  p.  299). 

Lord  Corehouse I  agree  with  the  other  Judges. 

The  Court 

'•Read  the  interlocutor  of  3d  March  1835:  Find,  that  if  the 
minorities  shall  be  competently  established,  the  pursuers  cannot 
be  held  as  barred  from  challenging  the  decrees  of  1786  and 
1788,  as  decrees  in  absence,  and  remit  to  the  Lord  Ordinary  to 
have  the  cause  prepared,  and  to  proceed  farther,  as  shall  be  just, 
reserving  the  effect  of  all  the  pleas  of  the  parties,  and  all  ques- 
tions of  expenses,  with  power  to  the  Lord  Ordinary  to  dispose 
thereof,  including  the  expense  of  the  Inner-House.*' 

Authorities  for  Pursuers  at  hearing  in  presence,  after  remit  by 

House  of  Lords E.  of  Roxburghe,  Feb.  1758.     BaUantyne, 

December  1695;  4  Sup.  287.  1617.  Hay,  11th  Dec.  1610; 
M.  6713.  Bankton,  IV.  36,  18.  1786.  Young  v.  Hay, 
15th  Nov.  1695;  1  Fol.  Die.  457.  Laird  of  Corstorphin ;  3 
Sup.  p.  10.  Buchan,  4th  March  1756;  M.  6676.  Balmanno, 
12th  March  1628;  1  Fol.  Die.  589;  3  Sup.  p.  39.  A.  v.  B., 
6th  June  1617;  M.  6748.  Dunbar  t;.  Vassals,  20th  Dec. 
1620;  Fol.  Die.  450.  E.  of  Lauderdale ;  Fol.  Die.  531.  Ersk. 
IV.  1,  25.  Bell's  Pr.  2342.  Stair,  IV.  2,  7.  Ersk.  IV.  3,  6. 
Stair,  IV.  1,  44.  Wilkie;  M.  12,076.  See  Session  papers, 
(as  to  question  of  decree  there  in  absence  or  inforo).  Clark  v. 
Nevrmarsh ;  supra^  Vol.  VIII.  Maule,  7th  July  1831.  Robert* 
son,  16th  June  1829;  Fol.  Die.  p.  584.  7th  January  1798. 
Ersk.  I.  7,  38.  1  Fol.  Die.  579.  24th  January  1577.  M. 
6981.  Alexander,  14th  January  1697  ;  Fol.  Die.  1. 583.  Sin- 
clairs  t;.  Stark,  1828.  Lindsay,  15th  January  1770;  M.  8997. 
Agnew  V.  Stair ;  1  Shaw's  App.  Cases.  Sinclair,  15th  January 
1828;  F.C.  Ersk.  I.  7,  46.  Gordon,  4th  February  1685;  1 
Fol.  Die.  590.  Kello,  15th  January  1671 ;  M.  9066.  3  Sup. 
p.  39.  Bank.  IV.  36, 6.  Younger  v.  Johnston,  1665.  Lane ; 
1  Fol.  Die.  586.  Bankton,  IV.  36,  13.  Mackenzie's  Obser- 
vations V.  Minorities.  Stair,  IV.  3,  28,  29,  30,  31,  and  IV. 
38,  10  and  11 ;  IV.  45,  17;  IV.  20,  11 ;  IV.  38,  27  and  28. 
Ersk.  IV.  3,  6.  Bell's  Pr.  §  23,  42,  3042.  Brown's  Synopsis, 
Part  2,  p.  1791.  BUir,  23d  July  1789;  M.  12,196.  M*Donald, 
4th  February  1790;  12,198.  Nielson,  23d  November  1810; 
F.C.  Smith,  9th  March  1826.  Kirk,  July  1827.  Maxwell, 
1st  December  1750;  Kilk.  Process,  No.  2.  M.  12,042.  Case 
of  Vagabonds.  D.  of  Montrose,  22d  November  1710.  Credi- 
tors of  Robert  Campbell  aUas  Rob  Roy ;  M.  12,040.  Bell,  I. 
705.  Fleming ;  M.  9042.  See  Opinion  of  Lord  Mackenzie, 
$upra.  Vol.  VII.  299. 

Authorities  for  Defenders Mundieson,  21st  January  1625 ; 

M.  6748,  (Ap.  c.  16.)  Gordon,  24th  July  1733;  M.  6676. 
Sinclair  v.  Stark,  15th  January  1828.  Calderhead's  Trustees, 
26th  May  1832;  Ersk.  I.  7,46.  Crawfurd,  27th  December 
1711;  M.  ^9102.  Macfarlane,  29th  June  1797;  M.  9086. 
Donaldson,"  12th  July  1749;  M.  9080.  Campbell  v.  Scotland, 
7th  March  1794;  M.  323.  Auchiterry  v.  Bruce,  3l8t  January 
1622;  M.  6734,  Ap.  16.     Garden,  31st  January  1677;   M. 


6664.  Glendinning,  5th  January-  1699;  M.  6744,  p.  16. 
Preston,  24th  November  1710;  M.  6747.  Rankioe  v.  Craw. 
ford,  16th  January  1735;  Elchies'  Dec  v.  Improving,  No.  I. 
Barclay,  3l8t  January  1621 ;  M.  9006.  Henderson,  1st  July 
16-28;  M.  8969.  Stair,  IV.  20,  4-6.  Ersk.  IV,  1,  21 ;  HI, 
7,  16.  Bankton,  I.  p.  186.  1617.  Lane,  17th  January  1782 ; 
M.  5179.  Irvine,  28th  February  1771 ;  M.  5187.  M*Intyre. 
7th  March  1828.  Paul  v.  Reid,  8th  Februarv  1814 ;  F.C.  K 
of  Dundonald,  12th  Blay  1836.  1469.  1474.  Rankioe,  16th 
January  1735;  Elchies  v.  Imp.  No.  1.  McDonald,  4th  Apnl 
1790;  M.  12,196,  and  other  cases  there.  Nielson,  23d  Nor, 
1810}  F.C.  Campbell  v.  Graham,  5th  December  1752;  M. 
9021.  CampbeU,  7tb  March  1794;  M.  323.  Sutherland's 
Trustees,  4th  February  1790;  M.  12,200.  Blackwell,  iih 
July  1822.  Monro,  23d  November  1821.  E.  of  Kinnoul,  18tfa 
January  1814 ;  1  More's  Stair,  p.  69.  Eliott,  10th  November 
1749;  Kilk.  M.  906.  Campbell,  5th  December  1752;  Select 
Dec  M.  9021.  Barron  v.  Harvey,  20th  July  1626;  Durie 
and  M.  9038,  and  Fol.  Die.  Fleming,  17th  July  1661 ;  1  Stair 
Dec.  52.     M.  9042. 

Lord  Ordinary,  MoncreUF. — Act.  Solicitor- General  (Ruther- 
furd),  Deas;  George  Gordon,  S.S.C,  Agent. — Alt.  Dean  of 
Faovlty  (Hope),  T.  M'Kenzie;  Thomas  Graham,  W.S.,  Agent. 
^B.,  Clerk [O.D.F.] 


nth  March  1837. 
First  Division. — (G.D.F.) 
No.  213. — William  Dunn,  Pursuer^  v.  James  Ha- 
milton, (James)  McDonald  and  (Huoh)  M'Kay 
and  CoMFANT,  and  Archibald  Abthur,  Defen- 
dera. 

Nuisance — Running  Stream,  Primary  Use  of — Pollution — Dye- 
Work — Upper  and  Lower  Heritors— ^n  inferior  heritor  on 
tke  banks  of  a  running  stream  brought  an  action  against  a 
superior  heritor  and  his  tenants,  to  obtain  an  interdict  againsi 
their  allowing  to  escape  into  the  stream  from  their  numufac- 
torg  certain  dye-stuffs,  which  the  inferior  heritor  complained 
of  as  a  nuisance,  and  as  rendering  the  stream  unfit  for  drink 
to  man  or  beast ;  and  in  a  jury  trial,  a  verdict  was  returned 
for  the  defender — Held  by  the  Court,  on  granting  a  new  trial 
on  a  bill  of  exceptions,  C^-)  That  the  presiding  Judge  ought 
to  have  told  the  jury,  that,  in  judging  of  a  qfuestion  of  nui- 
sance, the  size  of  the  stream  and  nature  of  the  pollution  ought 
to  be  taken  into  view :  (2.J  Tliat  the  jury  ought  to  have  been 
told,  that  the  primary  use  of  a  running  stream,  is  to  afford 
drink  to  man  and  beast,  and  that  the  primary  use  must  he 
preferred  to  any  opus  manu&ctum,  or  other  purposes,  where 
a  competition  takes  place  between  them ;  and,  (S.J  TTiat  any 
operation  on  the  stream,  which  renders  the  water  wifitfor  the 
primary  use,  is  a  nuisance. 

Process — Landlord  and  Tenant — Defences— Personal  Exrep* 
tion — Where  a  landlord  let  certain  premises  on  the  bank  of  a 
running  stream  to  a  tenatU,  to  be  used  as  a  bleacl^eld  or  dyi- 
work  ;  and  the  tenant  carried  on  a  dye-work  with  madder  red ; 
and  an  action  was  brought  by  an  injferior  heritor  against  the 
landlord  and  tenant  for  interdict  against  the  issue  of  dye-stuffs 
into  the  stream,  on  the  ground  of  a  nuisance  ;  and  the  landlord 
pleaded  in  the  action,  that  the  operations  of  the  tenant  vere 
innocuous,  and  that  the  inferior  heritor  st^ffered  no  injury- 
Circumstances  in  which  held,  that  though  the  landlord,  quoad 
himself,  might  have  had  a  good  defence  against  the  action  for 
interdict,  in  terms  of  the  lease,  yet  that  he  was  barred,  person- 
al! exceptione,  yrom  objecting,  in  respect  of  the  nature  of  the 
pleas  which  he  maintained. 

The  defender,  Mr  Hamilton,  is  proprietor  of  the 
lands  of  Barns,  situated  in  the  parish  of  Old  Kirkpa- 
trick,  and  shire  of  Dumbarton.  This  property  is  bound- 
ed on  the  south  generally  by  the  estates  of  Faifiey  and 
Duntocher,  belonging  to  the  pursuer,  on  which  there 
are  various  manufacturing  establishments,  and  a  popu- 
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iatlon  of  nearly  four  thousand  inhabitants.  A  stream 
variously  named,  but  commonly  known  as  the  Duntocher 
or  Cochney  Burn,  takes  its  rise  in  the  Kirkpatrick  hills, 
north  of  the  lands  of  Barns,  runs  through  both  proper- 
ties, and  empties  itself  into  the  Clyde.  It  was  admitted 
by  Hamilton  on  the  record,  that  this  stream  was  pure 
and  free  from  artificial  mixtures  till  it  reached  his  lands. 
In  1822,  Hamilton  let  to  the  defender  Arthur  and  his 
assignees,  with  absolute  warrandice,  ''  that  bleachfield" 
on  tiie  Cochney  Bum,  '<  with  the  buildings  thereon," 
^^  presently  possessed  by  Alexander  Colquhoun"  for 
nineteen  years, 

"  from  and  after  the  terno  of  Whitsunday  1823,  which  is  hereby 
declared  to  be  tbe  term  of  the  said  Archibald  Arthur's  entry 
thereto ;  declaring  always,  that  the  said  subjects  hereby  let  are 
to  be  used  for  the  purpose  of  bleaching,  dyeing,  or  printing, 
and  any  other  operations  connected  with  bleaching,  dyeing,  or 
printing,  or  for  agriculture." 

In  August  1 826,  Arthur  subset  the  premises  to  the 
defenders  McDonald,  James  Young,  and  Angus  Flet- 
cher. McDonald  afterwards  acquired  right  to  the  sub- 
tack,  entered  into  partnership  with  M^Kay,  and  carried 
on  business  with  him.  The  subtack  and  assignation 
bore  express  reference  to  the  conditions  of  the  princi- 
pal lease,  above  quoted.  The  warrandice  was  from 
fact  and  deed. 

Arthur  had  used  tlie  premises  for  a  bleachfield,  while 
his  subtenants,  on  their  entry»  converted  the  establish- 
ment into  a  work  for  the  dyeing  of  articles  with  turkey- 
red. 

The  pursuer  brought  this  action,  in  which  he  averred 
that  <<  the  defenders,  or  one  or  other  of  them/'  dis- 
charged from  the  dye-work 

"  great  quantities  of  tbe  most  impure,  noxious  and  deleterioiis 
substances,  consisting  of  madder-roots,  or  other  substances  of 
that  description ;  or  otherwise,  tbe  water  discharged  by  tbe  de- 
fenders into  tbe  said  burn  is  impregnated  with  such  substances, 
whereby  the  said  bum,"  previously  pure,  "  in  its  progress 
through  tbe  property  of  the  pursuer,  is  rendered  totally  unfit 
for  the  use  of  man  or  beast,  or  for  being  employed  for  any  ma- 
nufacturing purpose  in  wUcb  pure  water  is  required;  more 
especially  at  or  near  to  the  village  of  Faifley,  and  for  a  consider- 
ftble  space  above  and  below,  an  intolerable  nuisance  is  created 
by  the  discbarge  into  the  said  bum,  to  which  the  pursuer  is  not 
bound  to  submit :  That  tbe  said  burn,  above  tbe  place  at  which 
the  said  discharge  is  made  by  the  defenders,  is  remarkably  pure, 
and  fit  for  domestic  and  manufacturing  purposes,  but  the  cha- 
racter and  quality  of  the  burn  is  immediately  changed  by  the 
operations  of  the  said  defenders,  or  one  or  other  of  them,  at 
and  below  the  place  where  the  said  discharge  is  made  by  them : 
That,  in  consequence  of  tbe  said  discharge  by  tbe  defenders 
into  the  said  hum,  the  colour  of  the  water  is  completely  altered, 
and,  for  a  length  of  time  after  such  discbarge,  and  during  a 
great  part  of  the  progress  of  tbe  burn  to  the  Clyde,  it  is  ren- 
dered of  a  deep^rcd  colour,  as  dark  as  blood,  or  the  deepest  red 
ink :  That  it  emits  the  most  offensive  effluvia,  so  that  the  stench 
from  it  is  intolerable :  That  fish  in  the  stream  are  killed,  and 
the  stones  and  the  earth  on  the  banks  of  the  said  burn,  are  com- 
pletely dyed :  That  the  said  impure,  noxious,  and  deleterious 
substances  have  left  a  residuum  of  a  most  injurious  nature  on 
the  said  banks,  which  is  extremely  hurtful  to  the  property  of 
the  pursuer,  and  the  pursuer's  tenants  and  others  have  com- 
plained to  him,  that  they  find  it  totally  impossible  to  use  the 
water  of  the  said  bums,  either  for  domestic  or  manufacturing 
purposes:  That  the  defenders  have  created  the  said  nuisance 
and  injured  the  said  burn,  in  so  far  as  it  passes  through  the  pro- 
perty of  the  pursuer,  without  any  light,  title  or  authority,  war- 
rant, or  order  of  law,  to  the  great  injury,  loss  and  damage  of 


the  pursuer  :'*  And,  therefore,  concluding  that  "  the  said  James 
Hamilton,  and  Archibald  Arthur,  and  the  said  James  M'Oonald, 
and  Ilugb  M'Kay,  as  individuals,  and  as  partners  of  the  said 
company  of  M'Donald  and  M*Kay,  ought  and  should  be  inter- 
dicted, prohibited  and  discharged" 

from  polluting  the  stream,  or  rendering  it  unfit  for 
domestic  purposes. 

Hamilton  averred,  that  the  premises  in  question  had 
been  used,  beyond  the  memory  of  man,  as  a  bleachfield 
and  dye-work.  Precautions,  by  filters  and  otherwise, 
were  taken  by  the  co-defenders  to  prevent  injury  to 
the  water  of  the  stream,  which  was  not  rendered  unfit, 
by  the  operations  complained  of,  for  domestic  purposes 
or  for  drinking.  If  any  injury  were  done  to  the  water, 
it  was  the  blame  of  the  co-defenders,  for  which  he  was 
not  liable,  as  they  had  no  authority  from  him,  by  the 
lease  or  otherwise,  to  carry  on  illegal  operations.  Be- 
sides, if  any  impure  substance  escaped  from  the  manu- 
factory, it  was  immediately  rendered  innocuous  by  the 
junction  of  a  considerable  tributary  to  the  Cochney  Bum, 
where  it  entered  the  pursuer's  property.  The  pursuer 
himself  had  several  large  manufactories  on  the  stream,  of 
a  nature  much  more  calculated  to  destroy  the  purity  of 
the  water,  and  which  was  thereby  injured,  as  well  as  by 
the  turning  of  the  fulzie  from  the  large  population  into 
the  burn.  He  pleeuied,  (1.)  The  operations  authorised 
by  the  defender,  Mr  Hamilton,  in  his  lease  to  the  co- 
defenders,  are  within  the  proper  exercise  of  his  powers 
as  proprietor,  and  are  farther  sanctioned  by  prescriptive 
usage,  and  by  the  purposes  to  which  the  stream  is  uni- 
versally applied.  (2.)  The  pursuer  is  barred  by  ac- 
quiescence from  now  challenging  the  operations  com- 
plained of.  (3.)  No  actual  injury  is  sufiTered,  to  warrant 
the  conclusions  of  the  summons.  (4.)  The  defender 
is  not  responsible  for  the  consequence  of  any  negligence 
or  misconduct  of  his  tenants ;  and  if  any  injury  be 
sufiTered,  the  utmost  extent  of  what  the  pursuer  can 
demand  is,  that  precautionary  measures  be  taken,  at  the 
sight  of  men  of  skill,  to  prevent  its  recurrence. 

Arthur  stated,  that  he  had  used  the  premises  as  a 
bleachfield  solely,  and  assigned  the  tack,  but  with  no 
broader  right  than  he  had  under  the  original  lease,  to 
McDonald  and  Company ;  and  he  pleaded.  That  the 
pursuer  could  not,  on  any  ground,  insist  in  the  action 
against  him,  as  he  had  quitted  possession  previous  to 
the  acts  complained  of. 

McDonald  and  M'Kay  maintained,  that  since  the 
possession  of  the  premises  under  the  subtack,  the  con- 
ditions of  the  original  lease  never  were  exceeded. 
Anxious  precautions,  which  were  detailed  on  the  record, 
were  taken  to  prevent  the  issue  of  any  improper  sub- 
stance from  the  works  into  the  stream,  but  the  colour- 
ing matter  was  not  thereby  altogether  disengaged,  and 
in  dry  weather,  when  the  supply  of  water  was  not 
plentiful,  a  tinge  of  the  dye  was  observable  in  the 
water,  but  the  dyeing  matter  was  retained  by  the  pre- 
cautions adopted.  They  pleaded — (1.)  The  defenders 
have  made  no  use  of  the  stream,  to  which  they  were 
and  are  not  fully  entitled.  The  process  is  therefore 
groundless.  (2.)  The  action  is  barred  by  the  prescrip- 
tive use  of  the  stream  in  the  mode  complained  of,  and 
by  the  pursuer's  acquiescence.  (3.)  The  defenders 
are  farther  justified  in  the  operations  which  have  led 
to  this  action,  by  the  general  use  of  the  stream  and 
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united  streamB  in  carrying  off  impurities  from  manu- 
factories and  a  large  population.  (4.)  Eren  in  the 
most  unfavourable  point  of  view,  the  pursuer  is  not 
entitled  to  demand  more  than  the  adoption  of  precau- 
tionary measures,  should  any  such  be  suggested  by 
men  of  skill,  calculated  to  remove  any  just  ground  of 
complaint. 

The  case  being  remitted  to  the  jury  roll,  the  follow- 
ing admissions  and  issues  were  adjusted : 

'*  It  being  admitted  that  the  pursuer  is  proprietor  of  the  lands 
of  Duntocher  and  Faifley,  situated  on  the  site  of  the  Cochney, 
Duntocber  or  Dalmuir  Burn,  and  that  one  of  the  streams  which 
unite  to  form  the  said  bum,  passes  through  the  property  of  the 
defender,  Hamilton: 

"  It  being  also  admitted,  that  on  the  said  property  of  the  de- 
fender, Uanrilton,  there  are  certain  premises  and  buildings 
erected,  of  which  the  defender,  Arthur,  is  or  was  tenant,  and 
the  defenders,  M*Donald  and  M'Kay,  are  subtenants : 

**  Whether,  during  the  year  1826,  and  subsequently,  or  during 
any  part  of  the  said  period,  the  defenders,  M'Oonald  and 
M'Kay,  did,  by  certain  operations  carried  on  in  the  said  pre- 
mises and  buildings,  wron^:fully  pollute  and  spoil  the  water  of 
the  said  burn,  so  as  to  injure  the  quality  of  the  water  of  the 
same,  to  the  nuisance  of  the  pursuer,  as  proprietor  of  the  lands 
aforesaid  ? 

"  Whether,  during  the  said  period,  the  defender,  Hamilton, 
or  his  predecessors,  or  the  defender,  Arthur,  by  tbemseWes,  or 
another,  or  others  authorised  by  them,  did  wrongfully  pollate 
and  spoil  the  water  of  the  said  burn,  so  as  to  injure  the  quality 
of  the  water  of  the  same,  to  the  nuisance  of  the  pursuer,  as  pro- 
prietor of  the  said  lands  ?" 

The  case  was  tried  at  Glasgow  on  26th  and  27th 
September  1836,  before  Lord  Jefirey.  The  result  of 
the  trial  is  stated  suprciy  p.  49*  The  pursuer  took  ex- 
ceptions to  the  charge  of  the  Judge  at  the  trial,  and  a 
bill  of  exceptions  was  thereafter  adjusted.  It  was  there 
stated,  that  hi^  Lordship  charged  Uie  jury  to  the  fol- 
lowing effect : 

"  That  the  difficulty  of  all  such  eases  arose  from  the  appa- 
rent conflict  of  two  plain  principles ;  one,  that  every  man  had 
a  right  to  use  his  own  property  in  the  way  most  for  his  advan- 
tage ;  the  other,  that  no  one  should  so  use  his  property  as  to 
hurt  his  neighbour ;  and  that,  though  at  first  sight  it  might 
appear  that  the  latter  maxim  ought  always  to  prevail,  where  it 
seemed  to  be  in  competition  with  the  former,  this  was  far  from 
being  the  case  universally ;  and  that,  though  it  might  be  stated 
as  the  rule,  it  was  liable  to  manv  considerate  exceptions.  Thus 
a  man  might,  in  many  cases,  build  so  as  to  shut  out  the  prospect 
from  his  neighbour's  house,  or  even  the  light  from  his  windows, 
to  the  great  diminution  of  its  value,  or  by  forming  or  extending 
a  town  and  common  manufiictures  beside  if,  entirely  destroy  its 
privacy,  and  render  the  air  less  pure  and  agreeable.  There 
were  similar  exceptions  to  the  right  of  an  inferior  heritor  to  re- 
ceive the  water  of  a  stream,  in  a  state  absolutely  as  pure,  and 
in  as  great  quantity  as  those  on  its  upper  course.  The  upper 
heritors  were  obviously  entitled  to  diminish  its  quantity,  by 
taking  from  it  what  was  necessary  either  for  their  own  drinking, 
or  that  of  their  cattle,  as  well  as  for  cooking,  washing.  Sec. ; 
and  they  were  as  clearly  entitled  to  impair  its  purity,  by  ma- 
nuring their  lands  on  the  banks  (with  substances  not  poisonous), 
or  other  necessary  operations ;  and  the  said  Lord  Jeffrey  did 
proceed  accordingly  to  direct  the  said  jury  in  point  of  law :  (Ut 
exception) — That  for  all  the  necessary  purposes  of  the  occupa- 
tion of  land  and  of  ordinary  life,  not  only  was  the  abstraction 
of  the  ^'ater  of  a  running  stream  permitted  to  the  proprietors 
on  the  banks  of  that  stream,  as  it  passed  their  property,  but 
also  such  deterioration  of  the  water,  as  might  be  ultimately 
fatal  to  its  use  by  the  inferior  heritors :  That  one  of  the  natnr^ 
uses  of  a  running  stream  was  to  remove  the  mass  of  impurities 
necessarily  accumulated  from  the  houses  of  persons  living  on 


its  banks,  and  which  hnpuriUes  the  superior  proprietors  were 
entitled  to  let  into  it,  either  by  leaving  tiiem  on  the  surface,  or 
by  the  use  of  common-sewers  or  drains ;  and  that  the  soil  might 
thus  be  sent  down,  not  only  in  small  quantities,  and  to  the 
lesser  injury  of  the  lower  heritor,  but  by  the  progressive  acctf- 
mulation  of  inhabited  houses,  in  very  large  quantities,  and  to  the 
entire  destruction  of  any  domestic  use  of  the  water  by  such  lower 
heritor,  without  any  right  on  his  part  to  object ;  That  huooaa 
society  could  not  go  on,  if  this  accumulation  of  unavoidable 
pollutions  could  be  prevented  by  an  inferior  heritor ;  and  any 
such  attempt  was  illegal,  because  each  party  on  the  banks  of  a 
stream  was  entitled  to  let  into  that  stream  those  impurities 
which  that  stream  was  destined  by  nature,  as  a  common-sewer, 
to  receive.  (2d  Exception.)  His  Lordship  further  directed  the 
jury,  in, point  of  law,  that  there  was  a  distinction  between  the 
intentional  pollution  of  the  water  of  a  running  stream  by  the 
establishment  of  manu&ctures  set  on  foot  for  the  purpose  of 
gain  on  the  banks  of  such  stream,  and  that  pollution  which 
necessarily  arose  from  the  ordinary  occupancy  of  land,  and  the 
common  incidents  of  domestic  life;  but  that  this  distinction 
did  not  go  so  far  as  that  any  pollution  occasioned  by  carrying 
OB  a  manufacture  for  gain,  however  small  the  extent  of  that 
pollution  might  be,  was  in  itself  absolutely  illegal,  or  could  be 
complained  of  by  a  lower  heritor ;  and  that  though  statements 
had  sometimes  been  made  that  might  appear  to  countenance 
such  a  proposition,  it  was  his  opinion  that  there  was  no  law  for 
•o  rigid  a  doctrine :  That  it  was  not  easy  to  define  the  predee 
limits  within  which  a  due  regard  to  the  interest  of  the 
upper  manufiictory  might  iustify  such  pollutions;  but  he 
thought  he  was  safe  in  teUing  them,  that  if  a  person  esta- 
blished a  useful  manufactory  on  the  banks  of  a  stream,  and 
if  this  manufactory  did  not  pollute  the  water  more  than  a 
smgle  large  family  might  have  done,  by  sending  down  ordi- 
nary pollutions,  sudi  use  of  the  water  on  the  part  of  the 
owner  of  the  manu&ctory  could  not  be  objected  to  by  an  heri- 
tor who  had  built,  or  meant  to  build,  a  house  on  the  banks  of 
the  stream  below.  The  jury  ought  not  to  be  influenced  by  any 
suggestion,  that  manufiictures  were  entitled  io  favour  in  a  com- 
mercial country  like  this ;  in  cases  tike  the  present,  the  law  re- 
cognises no  right  to  fiivour  on  one  side  or  the  other,  and  tha|, 
if  they  were  satisfied  that  the  private  rights  of  the  pursuer,  as 
he  had  endeavoured  to  define  them,  had  been  invaded  by  the 
defenders,  they  were  bound  to  protect  and  restore  them,  with- 
out regard  to  the  consequences.  And  the  said  Lord  Jeffrey  did 
further  observe  to  the  jury,  that  though  the  issue  was  merely, 
whether  the  defenders'  operations  '  were  to  the  nuisance  of  ths 
pursuer,'  the  conclusion  of  the  action  was,  for  interdict  onfy ; 
and  that  there  was  no  claim  for  past  danuiges  before  them, 
though  such  a  claim  might  have  been  competently  combined 
with  the  conclusion  for  interdict  de  futuro ;  and  also  pointed 
out  to  them,  that  it  appeared  from  the  record,  that,  before  the 
issue  was  taken,  certain  improvements  and  precautions  had  been 
adopted  by  the  defenders,  with  a  view  to  prevent  any  injury  to 
the  pursuer  from  their  works ;  and  that  they  averred  that  such 
precautions  were  sufficient  to  prevent  such  injury,  while  the 
pursuer  denied  that  they  were  sufficient ;  and  with  reference  to 
these  observations,  the  said  Lord  Jeffrey  did  thereafter  direct 
the  jury,  in  point  of  law,  (Sd  Exception) — That  if,  after  the 
period  when  the  complaint  upon  the  part  of  the  pursuer  in  this 
case  had  been  made,  as  to  the  use  of  the  water,  but  before  the 
issue  was  taken,  precautions  had  been  taken  upon  the  part  of 
the  defenders,  which  had  reduced  the  pollution  below  what 
amounted  to  a  nuisance,  although  that  pollution  had  formerly 
amounted  to  such  nuisance,  these  precautions  formed  a  defence 
against  the  complaint  of  nuisance,  and  would  entitle  the  defen- 
ders to  a  verdict ;  and  further,  that  if  the  precautions  employed 
at  the  date  of  the  trial  of  the  said  issues  were  greater  than 
they  had  been  at  first,  and  that  the  jury  were  satisfied,  in  the 
exercise  of  a  sound  discretion,  that,  on  looking  at  the  case  as 
it  then  stood,  and  the  state  of  the  water  at  the  period  of  the 
said  trial,  there  was  no  reason  for  putting  down  the  works  of 
the  defenders,  which  was  substantially  the  object  of  the  action ; 
that,  with  reference  to  the  conclusions  of  the  action,  and  the 
terms  of  the  issues,  they  were  entitled  to  take  this  also  into 
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tbeir  consideration (4M  Exception.)    And  the  said  Lord 

Jeffrey  did  further  direct  the  said  jury,  in  point  of  law,  that  it 
was  matter  for  the  consideration  of  the  jury,  that  the  pollution 
of  the  water  in  this  case  was  not  constant  but  fluctuating,  and 
that  if  they  were  satisfied  this  truly  was  so  in  point  of  fact, 
tiiat,  in  point  of  law,  there  might  be  cases  in  which,  although 
the  intensity  of  the  offence  might  be  such  as,  if  permanent, 
would  amount  to  an  intolerable  nuisance,  yet  the  long  intervals 
at  which  it  occurred,  or  the  shortness  of  its  duration  at  each 
return,  might  still  protect  the  establishment,  to  which  it  was 
incidental,  from  being  interdicted  as  a  nuisance ;  and  that,  if 
they  were  satisfied  that,  in  this  case,  there  were  fluctuations 
and  intermissions  of  this  character  and  extent,  then  that  they 
should  find  a  verdict  for  the  defenders. — (5th  Exception.)  And 
further,  the  said  Lord  Jeflfrey  did  direct  the  jury,  in  point  of 
law,  that,  although  the  water  of  the  stream  in  question  had,  in 
the  opinion  of  the  jury,  in  point  of  fact,  been  rendered  unfit  by 
the  operations  of  the  defenders,  for  the  purposes  of  bleaching 
and  finishing ;  yet,  if  the  water  was  still  fitted  for  all  common 
uses,  and  all  the  uses  to  which  it  had  hitherto  been  applied,  the 
pursuer  was  not  entitled,  in  order  to  put  down  the  works  of  the 
defenders,  to  suggest  some  peculiar  use  not  actually  existing, 
luch  as  that  of  bleaching  and  finishing,  for  which  alone  the  said 
water  might  be  unfitted ;  and  therefore,  that  on  this  ground  of 
unfitness  for  bleaching  and  finishing,  considered  by  itself,  the 
pursuer  was  not  entitled  to  a  verdict. — (6M  Exception.)  And 
the  said  Lord  Jeffrey  did  further  direct  the  jury,  in  point  of  law, 
that  with  respect  to  the  liability  of  the  landlord,  and  principal 
tenant,  under  the  second  issue, — assuming  that  there  had  been 
actual  nuisance  proved, — as  there  was  nothing  to  connect  these 
defenders  with  the  supposed  nuisance  but  the  lease  and  sub- 
lease, granted  by  them  respectively,  there  was  no  ground  in  law 
for  holding  that  they,  or  either  of  them,  had  authorised,  or 
were  answerable  for  that  nuisance.     That  the  other  defenders, 
the  persons  in  occupation,  did  not  stand  in  the  relation  of  agents 
or  servants  of  the  landlord  or  principal  tenant,  and  that  although 
they  might  have  misused  the  manufactory,  the  landlord  was  not 
liable  for  a  nuisance  by  the  tenant  in  occupation,  unless  that 
nuisance  had  been  sanctioned  by  him.     That  as  the  lease  in 
this  case  said  nothing  about  turkey-red  dyeing,  but  simply  re- 
lated to  dyeing,  which  did  not  mean  the  establishment  of  any 
dye-work  prisonous  to  the  water,  this  did  not  imply  a  license 
to  carry  on  the  dye- work  in  such  a  way  as  to  be  a  nuisance. 
That  the  question  then  was,  whether  it  was  possible  to  carry 
on  a  dye- work  on  this  stream,  at  an  ordinary  profit,  without  com- 
mitting a  nuisance  ?  That  the  pursuer  having  led  no  evidence 
that  this  could  not  be  done,  the  defenders,  in  this  second  issue, 
were  entitled  to  a  presumption  in  their  favour,  and  that  if  the 
jury  were  satisfied,  in  point  of  fact,  that  a  dye-work  might  be 
carried  on  in  these  premises  without  a  nuisance,  or  that  injury 
might  be  prevented  without  much  expense,  then  the  landlord  was 
not  liable  for  any  negligence  in  the  carrying  on  of  the  work ;  and 
S8  there  was  no  proof  to  connect  him  or  the  principal  tenant  with 
the  existing  dye-work,  except  the  lease,  they  were  not  respon- 
nble  in  law  for  the  carrying  on  of  that  work,  or  for  any  nuisance 
thereby  occasioned." 

Counsel  were  heard  at  great  length.    At  advising, 

Lord  GiSiea. — However  unwilling  I  am,  I  certainly  see  rea- 
son for  sustaining  this  bill  of  exceptions,  in  the  first  part  of 
the  introductory  remarks  appended  to  the  bill,  I  agree  with  the 
presiding  Judge;  but  in  the  concluding  part,  I  must  dissent 
Irom  hia  Lordship,  as  containing  a  doctrine  I  cannot  accede  to. 
In  the  case  of  the  Lochrin  Distillery,  it  vras  distinctly  laid  down 
as  a  nde,  as  I  understood,  that  the  primary  use  of  the  water  of 
a  running  stream  was  to  afford  drink  to  roan  and  beast,  and  that 
such  use  had  a  preference  over  all  other  purposes.  In  the  law 
of  the  learned  Judge,  as  stated  in  the  first  part  of  the  first  ex- 
ception, this  distinetion  has  not  been  kept  in  view,  indeed  I 
may  say  the  reverse;  for  the  law,  as  there  stated,  is  too  broad, 
sod  without  proper  qualification,  and  in  that  view  i  cannot 
accede  to  it.  It  is  then  said,  *'  that  one  of  the  natural  uses  of 
a  nmaing  stream  was  to  remove  the  mass  of  inipurities  neces- 
Mfily  accumulated  from  the  houses  of  persona  living  on  its 
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banks,  and  which  impurities  the  superior  propiietors  were  en- 
titled to  let  into  it,  either  by  leaving  them  on  the  surface,  or 
by  the  use  of  common-sewers  or  drains  ;  and  that  the  soil  might 
thus  be  sent  down,  not  only  in  small  quantities,  and  to  the 
lesser  injury  of  the  lower  heritor,  but,  by  the  progressive  ac- 
cumulation of  inhabited  houses,  in  very  large  quantities,  and  to 
the  entire  destruction  of  any  domestic  use  of  the  water  by  such 
lower  heritor,  without  any  right  on  his  part  to  object."    This 
law  is  far  too  broad  in  regard  to  accumulations ;  for  I  apprehend 
it  is  a  very  nice  distinction  to  point  out  how  far  an  inferior  heri- 
tor is  bound  to  permit  the  water  of  a  running  stream  to  be  dete- 
riorated by  accumulations  from  above.    Without  some  qualifica- 
tion, it  was  too  much  to  be  left  to  the  consideration  of  the  jury, 
without  calling  their  attention  to  the  nature  and  size  of  the 
stream  in  question.     This  point  was  carefully  considered  in  the 
case  of  Lord  Moray,  very  well  reported — along  with  the  case 
of  Haig  of  Lochrin,  in  Bell's  cases,  voce  Nuisance;  but  there  the 
circumstances  were  manifestly  very  different,  for  the  water  of 
the  mill-lead,  which  was  taken  out  of  the  Water  of  Leith,  and 
into  which  the  accumulations  from  Lord  Moray's  grounds  were 
sent,  was  polluted  before  the  ofTcut  was  made.     Now,  none  of 
the  considerations  which  weighed  in  that  case  are  present  here. 
The  size  of  a  stream,  where  the  question  is  one  of  pollution  or 
nuisance,  is  evidently  of  great  and  essential  importance.     We 
are  told  to  censidet  that  the  primary  use  of  water  is  for  drink 
to  man  and  beast.     Accumulations  which  are  brought  down  by 
large  streams,  may  not  be  too  large  for  these  streams,  and  so 
may  not  hurt  inferior  heritors ;  for  instance,  the  accumulations 
brought  down  by  the  Tay  or  Tweed,  great  as  they  must  be,  may 
not  injure  people  low  down, the  river :  yet  these  accumulations 
would  have  a  very  different  effect  if  put  into  a  stream  of  tho 
size  of  the  present.     I  do  not  suppose  that  there  is  a  river  or 
stream  of  any  size  which  can  be  said  to  be  pure,  properly  so 
speaking;  yet  I  Imagine  the  Court  is  bound  to  regard  the  size 
of  the  streajn  which  is  alleged  to  be  polluted,  as  an  element 
forjudging  of  a  question  of  that  nature.     The  accumulations 
of  large  rivers,  or  their  pollution,  is  caused  by  means  very  dif- 
ferent from  what  is  here  alleged  as  the  cause  of  nuisance. 
Rivers  are  constantly  and  insensibly  receiving  increments  of 
impurity  from  natural  causes.      The  stream  here  is  alleged 
to  be  rendered  unfit  for  drinking  by  a  nuisance  arising  from 
an  opus  manufactum,  a  very  different  source  of  impurity  from 
those  to  which  I  have  been  alluding.     We  must  therefore  look 
at  the  nature  of  the  alleged  impurity  and  the  size  of  the 
stream.     No  such  distinction  was  pointed  out  to  the  jury;  and 
I  cannot  agree,  therefore,  either  with  the  first  or  latter  part 
of  the  law,  as  stated  in  this  exception.     In  the  first  part  of 
the  second  exception,  in  regard  to  the  law  as  stated  there, 
I  certainly  concur,  but  not  in  what  follows.     It  is  assumed 
that  a  person  may  complain  if  there  be  a  nuisance,  and  that  there 
is  a  distinction  between  an  intentional  nuisance,  f^nd  one  pf  the 
occuparion  of  land ;   but  the  question  is,  *<  nuisance*'  or  *'  no 
nuisance  ?*'  and  his  Lordship  ought  to  have  laid  before  the  jury 
what  was  proved  in  evidence  in  regard  to  that  point ;  but  his 
Lordship  goes  on  to  state,  that  he  was  safe  in  telling  the  jury,  that 
if  a  manufiictory  did  not  pollute  a  stream  more  than  an  ordinary 
large  family,  such  use  of  the  water  could  not  be  objected  to, 
Now,  I  cannot  agree  to  that,  in  the  way  it  is  represented ;  for 
how  can  a  man  object  to  what  is  said  to  be  a  nuisance,  however 
small,  if  it  be  not  a  nuisance.     The  distinction  which  his  Lord* 
ship  has  endeavoured  to  take,  might  be  carried  much  farther  than 
his  Lordship  has  stated ;  and  without  being  qualified,  I  can- 
not acquiesce.     Now,  a  distinction  was  fully  recognised  by  the 
Court  in  the  above  case  of  Lochrin,  which  was,  that  if  the  water 
of  a  running  stream  was  diverted  from  its  primary  uses  by  an 
opus  manufactum,  or  a  manufactory,  the  primary  uses  were  Xq 
be  preferred  to  all  others,  and  no  opus  manufactum  could  legally 
compete  with  the   primary  uses.      A   person   may  have  no 
ground  of  complaint,  where  a  single  family  is  concerned,  but 
he  may  have  cause  enough  where  a  manufactory  is  situated  on 
the  bank  of  a  stream.     I  cannot  concur  in  the  law  as  stated  in 
the  second  exception.     In  regard  to  the  direction,  as  stated  in 
the.  third  exception,  I  dissent  entirely;  for  it  proceeds  on  the 
admission  that  the  pursuer  had  reason  to  complain  of  the  exis^ 
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tence  of  the  nuisance  specified  in  the  record ;  but  that  being 
abated  by  the  defendere  before  the  issues  were  adjusted,  the 
pursuer  had  no  right  to  succeed.  Suppose  the  pursuer  is  ad- 
mitted to  have  right  to  complain ;  well,  he  brings  his  action,  but 
the  nuisance  is  abated  before  the  issues  are  adjusted,  and  then  it 
is  said  he  cannot  get  his  verdict,  because,  though  he  had  at  first 
good  reason  of  complaint,  it  was  subsequently  abated.  I  can- 
not assent  to  this  doctrine,  because  well  founded  actions  might 
be  brought  and  be  rendered  ineffectual  in  this  way  ad  infini- 
tum, by  an  abatement  of  what  was  a  nuisance  at  the  date  of 
the  action.  Can  it  be  said,  that  after  the  litiscontestation  which 
has  taken  place  in  this  action,  the  pursuer  shall  be  hindered  in 
this  way  from  getting  a  verdict  against  a  defender  for  doing 
that  which  is  acknowledged  to  be  a  nuisance  at  the  outset.  If 
the  defender  be  in  the  wrong,  he  is  barred  from  getting  out  of 
the  action  in  this  way.  On  the  admission,  therefore,  on  which 
this  part  of  the  direction  proceeds,  the  Court  must  sustain  the 
exception,  and  because  it  is  also  at  variance  with  the  time,  as 
limited  b^  the  issue.  It  was,  besides,  out  of  the  question  to  al- 
low the  jury  to  consider  if  precautions  were  taken  for  abating 
the  nuisance  at  the  time  of  the  trial,  as  the  case  was  not  one  of 
damages,  but  one  of  nuisance  or  not.  Neither  in  the  direction, 
as  stated  in  the  fourth  exception,  can  I  concur,  for  it  is  too 
vague,  and  does  not  ascertain  the  time  within  which  a  fluctuating 
source  of  offence  may  become  a  nuisance.  As  to  the  fifth  ex- 
ception, I  am  inclined  to  disallow  it.  In  regard  to  the  sixth,  it 
is  much  more  difficult  than  any  of  the  rest.  So  &r  as  I  can 
see,  the  lease  says  nothing.  It  merely  lets  the  subjects  for  a 
certain  time  to  the  tenant,  "  to  be  used  for  the  purpose  of 
bleaching,  dyeing,  or  printing,  and  any  other  operations  con- 
nected with  bleaching,  dyeing,  or  printing,  or  for  agriculture." 
Now,  if  the  question  had  merely  turned  on  the  terms  of  the 
lease,  I  should  have  felt  great  difficulty  in  connecting  the  pro- 
pi  ietors  with  the  defenders,  the  tenants,  in  the  operations  com- 
plained of.  The  lease  alone  would  have  formed  a  good  defence 
for  the  landlord.  But  there  is  a  peculiarity  here.  He  is  called^ 
and  very  properly  so,  as  a  defender  to  this  action,  for  his  in- 
terest. It  was  essential  that  he  should  be  called — (^Lord  Pre- 
»ident, — Most  certainly).  Now,  if  he  had  stated  at  first  that 
be  never  authorised  the  proceedings  complained  of,  and  never 
connected  himself  with  this  tenant  in  any  way  in  these  dyeing 
operations,  but  had  merely  granted  authority  to  him  to  erect  a 
dye- work,  so  fiir  as  he  could  do  so  without  injury  to  others,  and 
without  occasioning  a  nuisance,  I  could  have  understood  that ; 
but  instead  of  doing  so,  what  does  the  landlord  do  ?  Why,  he 
states  in  the  defences  to  the  action,  first,  "  that  in  point  of  fiict, 
no  injury  is  done  to  the  water  by  the  operations  carried  on  in  the 
dye -work  occupied  by"  his  tenants ;  and  he  pleads,  the  **  opera- 
tions authorised  by  him  in  his  lease  to  the  co-defenders,  are 
within  the  proper  exercise  of  his  powers  as  proprietor,"  and  "  no 
actual  injury  is  sufficient  to  warrant  the  conclusions  of  the  sum- 
mons." His  defence  and  plea  bars  the  landlord,  I  apprehend; 
and  on  the  whole,  I  think  this  6th  exception  must  be  sustained. 

Lord  Mackenzie I  concur  in  the  observations  made  by  Lord 

Gillies,  applicable  to  the  1st,  2d,  3d,  4th,  and  5th  exceptions, 
and  I  think  there  are  objections  to  the  direction  in  the  3d  ex- 
ception, stronger  than  his  Lordship  has  mentioned,  but  I  shall 
not  go  into  them.  With  regard  to  the  6th,  I  must  say  I  feel  a 
great  deal  of  difficulty — (His  Lordship  read  the  issues).  So 
far  as  the  landlord  is  concerned  in  these  issues,  and  by  the 
lease,  I  cannot  say  that  I  can  hold  him  as  connected  with  the 
tenants,  by  his  mode  of  pleading  solely.  I  doubt  if  there  is  any 
authority  for  holding  that  he  is  connected  with  the  co-defenders 
by  implication  merely.  I  should  have  great  doubt  in  agreeing 
with  Lord  Gillies'  opinion ;  and  I  am  not  disposed  to  think  that 
Lord  Jeffirey's  charge,  in  that  particular,  is  ill  foimded. 

Lord  Corehouie, — I  agree  entirely  in  what  has  fallen  from 
Irf>rd  Gillies.  The  canon  stated  by  Lord  Jeffrey,  to  try  whe- 
ther a  process  of  manufacture  complained  of  is  a  nuisance  or 
not,  is  totally  different  from  the  rule  I  have  always  understood 
to  reguUte  these  questions.  The  rule,  as  stated  in  the  2d  ex- 
ception, appears  to  be  a  strange  one ;  for  as  there  are  no  data 
laid  down  by  his  Lordship  as  to  the  size  or  nature  of  the 
stream,  or  amount  of  pollution,  I  see  no  way  of  applying  the 


guage  which  his  Lordship  seems  to  have  had  in  view.    The 
canon  laid  down  of  old,  for  judging  of  a  nuisance,  is,  I  have  al- 
ways understood  to  be,  that  where  the  water  of  a  running  atream 
was  fit  for  the  primary  use  of  drinking,  but  was  afterwards 
rendered  unfit  for  that  purpose  by  some  manufactory,  or  opKt 
manufactum  established  on  tiie  brink,  that  was  held  to  be  a  nui- 
sance.   This  rule  has  been  stated  by  Lord  Gillies,  and  was  dis- 
tinctly laid  down  in  the  cases  of  Stein  and  of  Haig,  in  Bells 
Cases.    I  cannot  adopt  this  new  test,  as  stated  by  the  presiiting 
Judge.  It  is  only  in  the  direction,  as  stated  in  the  6th  exception, 
that  I  feel  any  doubt.     All  the  other  exceptions  are  unattended 
with  difficulty.     The  difficulty  there  arises  from  the  shape  dl 
the  issue.    It  is  quite  clear  that  a  person  is  not  entitled  to  obtain 
an  interdict  against  another,  on  the  ground  merely  that  the  party 
has  no  interest  to  object ;  but  it  is  not  equally  clear  that  be  may 
not  obtain  interdict,  where  the  party  only  says  he  will  suffer  if 
the  interdict  be  granted.     This  I  believe  to  be  the  rule,  and  it 
was  once  so  found,  though  I  cannot  at  this  moment  recollect  tbe 
case.     It  is  as  to  the  connection  between  the  landlord  and 
tenant,  I  feel  the  difficulty ;  and  I  am  inclined  to  take  into 
view  the  nature  of  the  defence  set  up  by  the  landlord.    Tbe 
lease  itself  would  have  been  a  good  defence  against  holdmgtbat 
the  landlord  gave  authority.     But  there  are  other  modes  of 
authorising  a  proceeding  than  by  a  lease,  and  in  that  view  1  was 
inclined  to  look  at  the  defence.     The  terms  of  the  landlord's 
defence  imply  a  connection  or  authority,  I  conceive.    I  have 
little  doubt  of  it.     I  agree  in  sustaining  all  of  the  exceptions, 
with  the  exception  of  the  dth,  in  which  I  think  the  direction  ii 
right. 

Lord  GiHies. — I  would  disallow  the  5th  exception. 

Lord  President I  concur  with  Lord  Gillies.     It  appears  to 

me  that  the  Lord  Ordinary  had  forgot  the  shape  of  the  action. 
It  was  not  for  damages,  but  for  interdict,  the  action  ¥ras  brougbt ; 
and  there  is  no  question  as  to  the  liability  of  the  landlord  for 
negligence.     I  agree  in  disallowing  the  5th  exception. 

The  Court 

"  Sustain  the  bill  of  exceptions  as  to  all  the  exceptions  (except- 
ing the  5th  exception,  which  is  disallowed)  :  set  aside  the  verdict 
in  this  case,  and  grant  a  new  trial  of  both  issues,  but  find  no 
expenses  due." 

Presiding  Judge,  Lord  Jeffrey. — Dean  of  Faculty  (Hope), 

P.  Robertson;  W.  B.  CampbeU,  W.S.,  for  Dwm Solicitor. 

General  (Rutherfurd),  Dunlop ;  Patrick  and  Crawford,  W.S., 

for  Hamtlton Keay,  D.  M'NeUl,  for  McDonald  and  ItK«§ 

and  Arthur;  Campbell  and  Macdowall  and  James  Biiroesi, 
S.S.C,  Agents — Mr  Brown,  Clerk [G.D.F.] 


nth  March  1837. 

First  Division (G.D.F.) 

No.  214. — Sir  William  Baiixie,  Bart^  and  Oth£BS» 
TrtAstees  of  the  late  David  Clyne,  Pursuers^  o.  Da- 
vid Johnston  and  J.  G.  Babb,  Defenders. 

Compensation — Set  Off— Pactum  Illidtum — Agent  and  Client 
— Process — A.,  a  professional  agent,  having  etcconunodated  B., 
another  agent,  with  his  name,  to  enable  B.  to  carry  on  a  proeeu 
in  the  Admiralty  Court,  where  B,  had  no  license  to  preetise ; 
and  B,  allowed  A.,  in  his  name,  to  conduct  a  case  in  the  Su- 
preme  Court ;  and  A.,  on  the  plea  that  B.  emplcyed  him  WS' 
conditionally  to  conduct  the  Admiralty  Court  process,  sued 
B,for  an  account  of  expenses',  alleged  to  have  been  incurred  in 
reuUion  to  it ;  and  B.  brought  a  counter  action,  pleading  a 
set  off,  in  respect  of  the  process  A.  carried  on  in  his  B.'t 
name ;  and  the  Lord  Ordinary  sustained  the  competency  of 
both  actions,  but  repelled  the  plea  of  compensation —  CircsMt- 
stances  in  which  the  Court  held  that  B,  was  entitled  to  set  off 
the  professional  charges  in  the  one  action,  so  OiS  to  con^fensate 
the  claim  made  in  relation  to  the  other  action  at  the  instoMCi 
of  A.  The  Court,  however,  expressed  an  opinion,  that  the 
actions  ought  to  have  been  dismissed  by  the  Lord  Ordinary, 
as  being  founded  on  a  pactum  illicitum. 
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The  defender  Barr,  who  was  one  of  the  agents  for 
the  poor  in  1824,  had  the  management  of  a  case  on  the 
poors'  roll  for  poor  John  Davidson  v.  Sir  Benjamin 
Dunbar,  Bart,  now  Lord  Duffus.  The  defender  stated, 
that,  on  the  application  of  the  late  David  Clyne,  who 
had  taken  an  interest  in  Davidson,  Clyne  was  allowed 
to  conduct  the  case  in  name  of  the  defender,  and  that 
it  terminated  in  the  Jury  Court  in  favour  of  Davidson, 
who  obtained  a  verdict  for  £189  of  damages,  and  a 
decree  for  £344  of  expenses.  The  name  of  the  de- 
fender had,  it  was  alleged,  been  used  throughout  the 
procedure  as  the  agent,  and  finally,  the  decree  for  the 
expenses  was  taken  in  name  of  Barr.  Clyne  extracted 
both  decrees,  and  in  name  of  Barr  gave  a  charge, 
against  which  a  bill  of  suspension  was  presented  by 
Lord  Duffus.  The  sum  in  the  charge  was,  however, 
ultimately  recovered  by  Clyne. 

Before  these  matters  were  concluded,  Clyne  was  ap- 
plied to  by  Barr,  to  accommodate  him  with  his  name 
in  conducting  a  suit  which  had  been  raised  against  his 
client  (the  present  defender)  Johnston  in  the  Admiral- 
ty Court,  where  Barr  had  no  license  to  practise.  Barr, 
in  making  the  request,  wrote  the  following  letter  to 
dyne,  8th  June  1826: 

"  Deab  Si  a — As  I  have  obliged  you  with  my  name,  I  now 
request  the  fiivour  of  your  obliging  me  with  your  name  in  the 
cue  of  Mr  David  Johnston,  herewith  sent,  which  depends 
before  the  Court  of  Admiralty.  The  answers  are  due  to- 
monow,  and  I  hope  you  will  sign  and  present  them.     I  am/'  &c. 

Clyne  returned  the  following  answer : 

"  Dear  Sia — I  borrowed  up  the  petition  and  productions 
in  the  Admiralty  Court  summary  case,  Duncan  v,  Johnston, 
and  haye  revised  your  paper  of  answers,  which  has  been  tran- 
scribed,  and  will  be  lodged  in  due  time  to-night,  and  shall  take 
care  to  pay  every  attention  to  the  case.  The  petitioner  will  be 
<^wed,  perhaps,  six  days  to  reply,  after  which  the  case  will  be 
advised. 

"  A  suspension  of  the  charge  at  John  Davidson's  instance, 
another  of  the  charge  in  your  name,  have  been  presented  by 
Shr  Benjamin  I>nnbar.  A  suspension  of  the  verdict  and  judg^ 
Dent  of  the  Jury  Court  1  The  first,  on  Davidson's  charge^ 
has  been  refused;  but  I  find  the  suspender  has  presented  a 
note  to  the  Lord  Ordinary,  craving  time  to  petition  the  Court, 
but  his  Lordship  has  sisted  the  suspension  of  your  charge." 

Clyne,  it  was  averred  from  the  correspondence 
founded  on,  had  consented  to  the  accommodation  of 
his  name ;  aad  the  defender,  except  in  so  far  as  it  was 
necessary  to  have  the  accommodation  of  Gyne's  name, 
and  for  Clyne  to  present  the  procedure  in  the  Admi- 
ralty Court,  prepared  and  managed  the  defence  of  the 
action  to  its  termination,  when  Johnston's  defence 
was  repelled.  A  reduction  of  the  decree  was  attempt- 
ed by  Johnston,  but  not  successfully,  in  the  Court  of 
Session.  Clyne  then  claimed  from  Barr  £27.  14.  11. 
as  the  expense  which  he  had  incurred  in  Johnston's 
action.  This  demand  was  met  by  the  following  pro- 
posal by  Barr : 

"  As  I  have  a  daim  against  you  in  Davidson's  case,  I  pro- 
pose that  we  should  settle  these  mutual  claims  in  these  matters 
thus:  that  I  riiall  pay  your  clerks  for  writing  such  papers  as  were 
copied  by  them,  and  repay  you  the  fees  paid  by  yourself,  and 
that  you  discharge  the  other  part  upon  my  discharging  you  of  all 
daim  for  expenses  incurred  by  me  as  agent  for  Davidson.  I 
am,"  &c. 

The  proposal  was  declined,  as  well  as  a  reference  to 
a  third  party,  and  Barr  then  intimated  that  he  was  not 


instructed  to  proceed  any  farther  with  Johnston's  case. 
Thereafter,  Clyne  made  a  further  demand  on  Barr  for 
£4.  12.  3.,  alleged  to  have  been  incurred  subsequent 
to  the  intimation  by  Barr. 

Clyne  stated,  that  Barr  had  unconditionally  employ- 
ed him  to  conduct  Johnston's  case,  and  he  denied  that 
Davidson's  case  proceeded  at  any  time  under  Barr's 
superintendence :  That  he  had  disbursed  a  large  sum 
of  money  in  Davidson's  case,  and  that  the  sum  of  ex- 
penses decerned  for  and  recovered,  fell  short  by  £3. 
18s.  3d.  of  his  actual  outlay,  and  that  this  was  exclu- 
sive of  professional  charges,  which  amounted  to  £80 
and  upwards,  which  he  still  claimed  as  a  debt  against 
Davidson.  Clyne,  in  these  circumstances,  raised  this 
action  against  Barr  and  Johnston  for  the  expenses  al- 
leged to  have  been  incurred  in  Johnston's  case. 

Barr,  denying  the  counter  averments,  stated  that 
Johnston,  who  had  only  paid  him  about  £34  of  the 
expenses  he  had  incurred  for  him  in  the  Admiralty 
Court  and  Court  of  Session,  had  become  bankrupt,  and 
he  had  besides  advanced,  before  the  bankruptcy,  £45^ 
being  the  amount  of  expenses  decerned  for  against 
Johnston  to  the  other  party,  on  which  he  had  been 
obliged  to  take  a  composition  of  10s.  per  pound.  Barr 
accordingly  denied  his  liability  for  the  amount  of  the 
pursuer's  account,  but  expressed  his  willingness  to  pay 
that  part  of  it  which  consisted  of  actual  outlay,  nudn- 
taining,  that  if  Qyne's  claim  were  well  founded  quoad 
ultroy  he,  Barr,  had  an  equally  good  claim  for  his  pro- 
fessional services  in  the  case  of  Davidson  v<  Lord 
Duffus. 

With  the  view  of  establishing  that  counter  claim,  iii 
point  of  form,  and  to  enable  him  to  plead  it  as  a  set 
oiF  against  the  pursuer's  claim,  Barr  raised  an  action 
against  Clyne,  concluding  for  payment. of  the  amount 
recovered  by  him  under  the  decree  he  extracted  in  his' 
name  in  Davidson's  case,  and  under  deduction  of  sums 
properly  expended  by  him  as  outlay  in  the  cause. 
Both  actions  were  conjoined. 

The  defenders,  in  the  action  at  Gyne's  instance, /i^atf- 
ed — That  Johnston  never  employed  Clyne,  and  that  he 
undertook  merely  to  accommodate  Barr  with  his  name: 
(2.)  That  from  the  terms  of  the  correspondence,  Clyne 
was  barred  from  charging  for  professional  trouble,  and 
it  was  on  the  faith  of  that  footing  entirely  that  both  ac- 
tions were  carried  on  and  completed.  (3.)  Supposing 
the  pursuer  to  be  entitled  to  claim  such  professional 
profits,  the  defender  Barr  must,  on  the  same  footing,  be 
entitled  to  recover  from  him  the  amount  of  the  profits, 
received  by  the  pursuer  in  his  name  from  Lord  Duffus, 
as  agent  for  Davidson,  and  also  as  agent  for  Barr,  on 
the  diligence  raised  in  his  name.  (4.)  Supposing  the 
pursuer  to  be*  right,  as  he  is  not,  in  the  principle  on 
which  he  has  stated  his  account,  its  items  must  be  taxed 
by  the  auditor  of  Court,  before  they  can  be  decerned 
fo^  as  properly  charged. 

Clyne  pleaded,  That  he  was  unqualifiedly  employed, 
and  that  the  counter  plea  of  compensation  was  unten* 
able. 

"  9th  DecenAer  1831. — The*  Lord  Ordinary  having  consider* 
ed  the  dosed  record,  and  heard  parties'  procurators  thereon — 
Finds  the  defenders  jointly  and  severally  liable  for  the  account 
libelled,  in  so  far  as  the  same  may  be  sustained  as  correct  by 
th^  auditor,  and  remits  to  him  to  tax  the  same  accordingly. 
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"  Not€, — The  Lord  Ordinary  eoneeives  the  defence  in  this 
CBie  to  he  nearly  the  same  with  that  of  the  defender  in  the  case, 
9th  March  1820,  Brash  v.  M*Kinnon.  The  Court  there  held 
that  there  had  been  a  pactum  iUicitum,  but  they  did  not  refuse 
action  on  the  ground  that  in  turpi  causa  melior  est  ermditio  possi- 
dentis,  but  refused  effect  to  the  defence,  which  was  founded  on 
the  paction.  He  thinks  the  judgment  was  right,  there  being 
nothing  illicit  in  conducting  the  cause  in  the  Inferior  Court,  for 
the  usual  fees  of  which  business  the  action  was  brought.  On 
the  authority  of  this  decision,  he  has  aocbrdingly  decided  the 
present  case.  He  can  see  no  good  ground  for  compensating 
the  pursuer's  demand,  by  a  claim  made  bv  the  defender  against 
tiie  pursuer  in  another  action.  Each  action  must  be  decided  on 
its  own  merits. " 

The  defenders  reclaimed.     At  advisiDg, 
Pyp^y  for  J.  6.  Barr,  suggested  that  the  case  was 
more  fit  for  a  reference  than  for  the  Court. 

Lord  Gillies Will  the  other  party  agree  to  a  reference  ? 

O.  O,  Bell,  for  Cljme's  trustees,  stated  that  they  would  not 
agree.  Besides,  it  would  appear  that  the  Act  of  Sederunt 
which  regulated  procedure  before  the  Admiralty  Court,  would 
render  such  a  pact  illegal. 

Lord  President, — Both  agents  here  appear  to  have  been  going 
on  the  same  footing. 

Lord  Corehouse. — That  is  my  opinion.  The  processes  arose 
out  of  the  same  &cts,  and  they  are  between  the  same  parties : 
so  I  cannot  see  why  the  one  process  should  not  be  a  set  off 
against  the  other. 

Lord  Gillies, — I  agree;  but  probably  they  had  better  be 
remitted  to  the  auditor  to  tax  Uiem,  and  then  we  will  see  the 
amount. 

Lord  Mackenzie. — If  the  Act  of  Sederunt  be  such  as  is  re* 
presented  to  us,  by  allowing  a  set  off,  we  should  just  be  giving 
effect  to  a  pactum  illicitum,  which  it  appears  clearly  to  be. 

G,  G,  nell, — But  we  deny  that  there  was  any  such  agree- 
ment between  the  parties,  or  that  Mr  Barr  drew  any  of  the 
papers  whatever. 

Lord  Gillies It  is  difficult  to  suppose  that  Barr  did  not 

draw  some  of  the  papers :  for  look  at  the  letter  from  Clyne  to 
Barr  (quoted  above.)  From  that  letter,  it  is  plain  he  drew  the 
paper  idluded  to. 

Lord  President, — I  have  no  doubt  each  agent  was  to  draw 
the  respective  papers  in  the  case  where  his  client  was  concerned. 

Lord  Gillies, — The  Lord  Ordinary  ought  at  first  not  to  have 
countenanced  this  proceeding,  but  have  found  both  actions  in- 
competent, as  proceeding  on  a  pactum  illicitum. 

The  Court  appeared  still  desirous  that  Qyne's  trus- 
tees should  take  the  matter  out  of  Court  by  a  reference, 
but  it  was  positively  refused ;  and  the  Court 

"alter  the  interlocutor  reclaimed  against;  find  compensation 
competent  to  be  pleaded  by  the  defender  against  the  pursuer's 
demand :  Find  also  that  both  claims  must  be  determined  on  the 
same  principles ;  and  remit  to  the  Lord  Ordinary  to  proceed 
farther  as  shall  be  just,  but  find  no  expenses  due  to  either 
party." 

Lord  Ordinary^  Newton Act,  O.  G.  Bell,  Moncreiff;  D. 

Manson,  S.S.C,  Agent, — Alt,  Pyper;  J.  Grandison  Barr, 
S.S.C  ,  Agent B.,  CUrk fG^.F.! 


nth  March  1837. 
FiasT  Division (G.D.F.) 

No.    216. — William    Robert    Jack,    Pursuer j    v. 
William  Umphebstom  and  John  Ksbb,  D^en- 
'  der$. 

Process — Competency — Reduction — Advocation  —  Biaster'  and 
.  Servant — A  master^  on  the  alkgatum  that  his  servant  had 
desorted  his  service,  having  obtained  a  varrani  from  the 
Justioes  to  incarcerate  the  servant  tiU  he  fouMd  coMiiont  u»der 
m  penalty,  to  return  to  his  service,  and  continue  thfre  Jer  a 
Mpace  ijf  time ;  and  the  servant,  without  extracting  the  pro* 


eeedings,  brought  a  reduction  of  the  whole  grounds  and  war- 
rants, and  concluded  for  damages — Held  that,  though  the 
judgment  of  the  Justices  had  not  been  extracted,  reduction  wot 
a  competent  mode  of  review;  and  a  dilatorg  plea,  founded  on 
the  want  of  the  extract,  in  bar  of  the  reduction,  repelled. 

Jack  was  in  the  employment  of  the  defenders  at  Dun- 
dee, as  a  machine-maker.  In  August  1835,  the  defen- 
ders, on  the  narrative  that  it  was  the  custom  of  the  trader 
and  in  their  establishment,  for  the  masters  and  servants 
to  give  one  another  a  fortnight's  notice  to  quit,  pre- 
sented an  application  to  the  Justices  of  the  reace  for 
Forfarshire,  alleging  that  Jack  had  failed  to  give  such 
Dotice,  and  had  deserted  his  service ;  and  praying  for 
warrant  to  apprehend  Jack,  and  bring  him  before  any 
two  Justices  for  examination,  and  thereafter  to  incar- 
cerate him,  on  the  facts  set  forth  being  proved*  The 
verity  of  the  petition  was  deponed  to  by  one  of  the  de- 
fenders, and  the  Justices  granted  warrant,  as  craved, 
recommending  to  other  Justices  to  grant  their  concur- 
rence thereto.  On  4Ui  August,  Jack  was  apprehended 
in  Glaagow  on  the  above  warrant,  which  had  received 
a  concurrence,  as  in  common  form,  from  parties  alleged 
to  be  Justices  of  the  Peace  for  Lanarkshire.  Jack  was 
carried  to  Dundee,  and  various  procedure  took  place 
before  the  Justices  of  Peace  there,  which  terminated 
by  the  facts  set  forth  in  the  petition  being  held  by  the 
Justices  to  be  proved,  and  warrant  being  granted  for 
committing  the  respondent 

"  to  the  tolbooth  of  Dundee,  therein  to  be  detained  until  he 
shall  find  sufl&cient  caution  and  surety  in  the  Justice  of  Pesce 
Court  books  of  Forfarshire,  under  the  penalty  of  £5,  that  he 
shall  return  to  the  petitioner's  service,  and  continue  therein  for 
the  space  of  fourteen  days  after  so  returning**  thereto. 

The  warrant  was  not  put  to  execution,  and  Jack  did 
not  get  the  decree  or  decrees  extracted.  Of  these 
grounds  and  warrants,  as  being  illegal  and  malicions, 
Jack  raised  this  present  action  of  reduction  on  various 
grounds  of  form  and  pleas  in  law,  and  concluded  for 
£600  in  name  of  damages,  as  a  solatium  to  his  feelings, 
and  in  reparation  of  the  loss  and  injury  he  received  in 
his  patrimonial  interests,  for  the  unwarrantable  deten- 
tion of  him  as  a  prisoner  during  the  proof  under  the 
petition. 

The  defenders  gave  in  preliminary  defences  to  the 
action.  They  stated  that  there  was  no  extracted  de- 
cree, and  that  the  respondent  ought  to  have  brought  up 
the  case  by  advocation,  according  to  the  rules  of  the 
Court  in  Coutts  v.  Keith,  5th  December  1835.  And 
they  pleaded — That  in  the  unextracted  shape  of  the 
process  in  the  Court  below,  the  present  reduction  was 
incompetent,  and  ought  to  be  dismissed. 

"  8rf  February  1836 The  Lord*  Ordinary  havmg  considered 

the  summons  and  defences,  and  heard  parties  thereon,  sastsiM 
the  first  defence,  which  is  of  a  dilatory  nature,  vis.  that  w 
decree  or  decrees  of  the  Inferior  Court  not  being  extracted,  the 
reduction  is  incompetent,  dismisses  the  action  and  decerns: 
Finds  the  pursuer  liable  in  expenses,  appoints  an  account  there- 
of to  be  given  in,  and,  when  lodged,  remits  the  same  to  the 
auditor  to  tax  and  to  report. 

"  Note The  Second  Division  of  the  Court  decided  in  the 

case  of  Coutts,  5th  December  1835,  that  reduction  was  not  s 
competent  mode  of  obtaining  redress  against  the  decree  of  «^ 
Inferior  Court  not  extracted.  But  in  that  case  the  decree  vm 
not  a  final  one,  whereas  here  it  is ;  and  it  is  contended  by  the 
pursuer  that  this  difiertnce  makes  that  case  inapplicable,  wfaile 
it  is  maintained  by  the  defenders  that  the  principle  and  tb«  oh- 


4f 


1837.] 


IN  THfi  COURT  OF  SESSION,  &c. 
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ject  of  the  decision  wu  to  fix,  that  extract  was  necessary  in  all 
eases.  The  Lord  Ordinary  has  proceeded  on  this  last  yww, 
which  seems  to  him  to  be  warranted  by  what  passed  on  the 
bench  when  the  case  of  Coutts  was  determined.  The  effect, 
and  generally  the  object,  of  proceeding  by  redaction  where 
there  has  been  no  extract,  is  to  evade  finding  caution  in  an  ad- 
vocation or  suspension ;  and  if  this  be  correct,  the  practice 
ought  to  be  checked,  because  it  appears  to  be  on  the  increase. 
There  are  several  cases  in  the  same  situation  at  this  moment, 
and  the  Lord  Ordinary  hopes  that  the  preceding  interlocutor 
will  be  submitted  to  review,  in  order  that  the  point  may  be 
fixed." 

At  advising  in  March  1836,  the  Court  wished  to  con- 
sult with  the  other  Judges  as  to  what  had  been  the 
understanding  in  deciding  the  case  of  Coutts,  as  al- 
luded to  by  the  Lord  Ordinary. 

Of  this  date, 

Dean  of  Faculty. — I  never  heard  of  an  extract  of 
a  Justice  of  Peace  warrant ;  besides,  my  client  would 
have  been  extracting  it  against  himself,  and  it  was  not 
his  interest  to  do  so. 

SoUcUor^General, — This  might  have  been  a  good 
enough  defence,  if  proponed  tempestive.  It  ought  to 
have  been  stated  before  satisfying  the  production ;  and 
the  only  question  here  is,  if  this  party  can  advocate 
and  shake  himself  free  of  the  requisite  caution,  by 
taking  the  remedy  of  reduction.  Referred  to  Coutts, 
5th  December  1835. 

Lmrd  GiUiet, — The  rule  in  general  is,  that  where  a  decree 
is  extracted,  the  remedy  is  by  reduction,  but  not  where  the  de- 
cree is  not  extracted.  Your  Lordships  have  held  that  a  party 
may  advocate^  where  he  has  no  interest  to  extract  the  decree. 
Ill  this  case  be  would,  if  he  had  extracted,  have  been  extracting 
the  decree  for  his  own  imprisonment. 

Lord  Prendent. — The  warrant,  in  such  cases  as  the  present, 
goes  into  the  hands  of  the  jailor.  Now,  I  do  not  know  how 
the  party  could  recover  it,  supposing  he  wished  to  get  an  ex- 


Lord  Maekemzie, — I  concur  certainly ;  for  it  would  appear, 

too,  that  the  warrant  was  judicially  abandoned (^SoUcitor- 

General,  it  was  intended  merely  to  sist  procedure  by  the  minute, 
which  was  agreed  to). — I  hold  that,  from  the  terms  of  tlie 
BBiBttte,  to  be  tantamomt  to  an  abandonment,  for  he  states  that 
be  does  not  wish  to  enforce  the  warrant.  The  remedy  here 
was  clearly  by  way  of  redoctioB. 

Idord  OtrehoHse. — I  concur  with  your  Lordships.  This  case 
has  no  resemblance  to  the  case  of  Coutts,  for  the  judgment 
there  required  to  be  extracted.  I  can't  say  whether  it  is  ne- 
cessary to  extract  Justice  of  Peace  warrants  or  not.  The  only 
question  in  reference  to  extracts  is  this,  whedier  or  not  the 
judgment  mi^  be  pat  to  execatioa  without  an  extract?  Now, 
in  such  a  qnestkm,  i  think  that  an  extract  is  oidy  necessary 
where  it  becomes  necessary  for  execution.  It  certainly  did  not 
require  such  an  extract  here. 

JDean  of  Faculty — It  is  matter  of  importance  for  the  profes- 
sion to  know  whether  the  Judges  were  consulted  previous  to    ' 
the  decision  in  the  case  of  Coutts. 

The  Court  stated,  that  the  Judges  were  consulted  in 
it,  and  in  the  case  of  Buchanan ;  and 

"  recal  the  interlooator  reclaimed  against ;  repel  the  first  or 
dilatory  defence,  and  remit  to  the  Iiord  Ordinary  to  proceed 
fiirther  in  the  cause  as  shall  be  just ;  find  the  pursuer  entitled 
to  the  ezpen»  indaired  Mooe  uie  defences  were  lodged,  and 


Lord  Ordinary,  Cockbum. — Act.  Dean  of  Faculty  (Hope), 
ituBseQ;  Oreig  and  Morton,  W.S.,  AgenU Alt,  Solicitor- 
General  (Rutherfiird),  Johnston  and  Fleming,  W.S.,  Agent: 
— S.,  CferA [O.D.F.l 


Wth  March  1837. 
First  Division (G.D.F.) 

No.  216. — John  Campbell,  Pursuer,  v.  Coldstream 
and  O  TREES,  Disponees  of  Walter  Cairns  Graham^ 
Defenders. 

Expenses — Process-^ Accounting — Improper  Litigation — A  de- 
fender having  been  assoilzied  from  an  action  which  necessarily 
involved  investigation  by  an  accountant,  Cto  wham  the  Lord 
Ordinary  remitted,)  and  found  entitled  to  his  expenses :  and  in 
taxing  the  account,  the  auditor  was  empowered  by  the  Court 
to  report  as  to  articles  of  charge  which  appeared  to  him  to  have 
arisen  from  improper  litigation — Circumstances  in  which  held, 
(l.J  That  the  criterion  for  judging  of  the  question  of  impro- 
per  litigation,  was  not  to  be  tahen  from  the  fact  that  the  audi' 
tor  had  disallowed  certain  charges  in  reference  to  objections 
which  the  defender  had  unsuccessfully  urged  before  the  account- 
ant and  Court :  and,  (2,)  That  the  defender  was  entitled  to 
the  expense  he  incurred  before  the  accountant,  the  remit  having 
been  necessary  in  the  circumstances,  and  made  by  the  Lord 
Ordinary,  though  the  interlocutor  of  Court  did  not  bear  that 
he  was  found  entitled  to  the  expenses  incurred  btfore  the  ac- 
countant* 

The  deceased  Mr  Graham  of  Drunkie  died  in  1806, 
leaving  a  settlement,  whereby  he  disponed  his  means 
and  estate  to  his  four  sisters,  the  defenders.  They  ap- 
pointed a  Mr  M^Kinlay,  in  Stirling,  to  be  factor,  with 
power  to  sell  for  payment  of  debt,  and  wind  up  the 
aflTairs  and  distribute  the  residue.  M<Kinlay  acted  for 
some  years  in  that  capacity,  and  he  had  various  intro- 
missions with  the  property,  but  no  final  adjustment  of 
accounts  took  place  between  the  parties.  In  that  state 
of  matters  he  made  ovfer  to  the  pursuer,  to  whom  he 
was  indebted,  all  claim  that  he  had  against  the  disponees 
for  any  balance  that  might  be  due  to  him  for  acting  in 
reference  to  the  matters.  Before  substituting  Camp- 
bell in  his  room,  M'Kinlay  rendered  no  account  to  the 
disponees  of  his  intromissions,  nor  stated  any  particular 
sum  as  the  balance  due,  but  he  drew  a  bill  on  them  for 
£700,  which  he  indorsed  to  Campbell.  Campbell  de- 
mand^ payment,  which  being  refused,  he  brought  an 
action  against  the  defenders  upon  the  bill  for  payment. 
The  Lord  Ordinary  remitted  the  whole  accounts  and 
matters  to  an  accountant  to  report,  who,  after  some 
procedure,  found  that  the  defenders,  on  an  accounting, 
were  due  M'Kinlay  about  £200,  but  against  that  sum 
a  set  off  of  a  iarger  amount  was  pleaded  by  Coldstream. 
This  set  off  the  accountant  reported  to  be  justly  due, 
on  which  the  pursuer  admitted,  by  a  minute,  that  the 
claim  he  had  was  more  than  exhausted ;  and  the  Lord 
Ordinary  thereafter  assoilzied  the  defenders  (16th  May 
1835),  but  found  no  expenses  due.  Tlie  defenders  re- 
claimed, when  the  Court  considered  that  the  defenders 
ought  to  have  been  found  entitled  to  expenses ;  but  the 
pursuer  represented  that  there  had  been  improper  liti- 
gation on  the  part  of  the  defenders.  The  Court  pro- 
nounced this  interlocutor : 

*<  15M  December  1835 The  Lords  having  advised  this  re- 

claiming  note,  and  also  the  reclaiming  note  for  the  pursuer,  and 
heard  the  counsel  ibr  the  parties,  alter  the  interlocutor  redaimed 
against,  and  find  the  pursuer  liable  in  the  defenders'  expenses; 
appoint  an  account  thereof  to  be  put  in,  and  remit  to  the  audi- 
tor to  tax  and  report :  the  auditor  being  empowered  to  report 
to  the  Court  on  such  articles  of  the  account  as  may  appear  to 
him  to  have  arisen  from  improper  litigation  on  the  part  of  the 
defenders." 

The  auditor  disallowed  certain  items  of  charge,  in 
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regard  to  vhich  he  considered  that  the  defenders  had 
probably  pressed  their  objections  in  the  accounting  too 
far,  and  which  objections  had  previously  been  repelled 
by  the  accountant  and  the  Court,  but  he  reported  that 
he  was  unable  to  discover  that  there  had  been  any  im- 
proper litigation,  particulaHy  as  the  intromissions  of 
M^Kinlay  never  had  been  vouched,  nor  any  balance 
struck,  nor  statement  of  accounts  made  to  the  defenders, 
which  was  the  cause  of  their  objecting  to  the  action, 
and  seeing  that  the  claim  in  the  action  (which  was  for 
£700),  would,  with  interest,  have  amounted  to  upwards 
of  £1300,  while  the  sum  found  due  by  the  accountant, 
and  acquiesced  in  by  the  pursuer,  amounted  only  to 
£200.  The  pursuer  objected  to  the  auditor's  report, 
*  on  the  ground  that  he  ought  to  have  taken  into  con- 
sideration the  bearing  of  the  whole  details  of  the  ac- 
counting, in  judging  of  the  question  of  improper  litiga- 
tion, and  not  solely  the  account  of  expenses  lodged  by 
the  defenders ;  and  besides,  that  the  expenses  before  the 
accountant  could  not  form  part  of  the  expenses  found 
due  to  the  defenders.     At  advising, 

Lord  GiUies. — Probably  the  interlocutor  of  December  1835 
is  not  so  distinctly  worded  as  it  might  have  been ;  but  I  see  no 
reason  for  not  allowing  the  defenders  the  expense  they  were 
put  to  before  the  accountant.  It  was  necessary  to  remit  to  an 
accountant  in  the  circumstances,  as  the  pursuer's  author  never 
voucbed  his  intromissions.  The  remit  was  made  by  the  Court, 
and  the  expense  incurred  forms  part,  I  bold,  of  ^bat  the  defen- 
ders were  found  entitled  tp  by  our  judgment.  I  certainly  agree 
with  the  auditor  in  all  points. 

Lord  Mackenzie. — We  cannot  make  any  distinction  between 
the  expenses  incurred  here,  and  before  the  accountant.  I  agree 
with  the  auditor.  He  says  it  was  a  question  where  the  defen- 
ders had  a  right  to  demand  evidence.  Now,  I  should  have  great 
difficulty  in  holding  that  they  improperly  litigated  where  the 
fault,  if  there  was  any,  was  with  the  pursuer's  author :  therefore, 
I  agree  in  principle  with  the  auditor,  that  in  a  question  of  ac- 
counting generally,  where  a  party  has  a  right  to  demand  evidence 
of  the  items  of  intromission,  that  he  has  not  improperly  litigated. 
It  was  not  bis  blame,  if  he  bad  a  right  to  have  evidence  fur- 
pished  to  him ;  and  it  is  not  made  clear  to  me  here,  that  the 
defenders  have  improperly  litigated.  But,  besides,  I  cannot 
consider  that  a  party,  where  sundry  expenses  are  disallowed 
by  the  auditor  in  an  action  like  this — in  respect  that  they  refer 
to  points  before  the  Court  which  have  been  determined  against 
him — has  been  guilty  of  improper  litigation. 

Lord  President. — I  cannot  separate  the  expenses  before  the 
accountant,  from  what  took  place  here.  I  agree  with  your 
Lordships, 

The  Court 

"  Repel  the  objections  for  Mr  Campbell :  Find  him  liable  in 
the  defenders'  expenses  incurred  thereby,  including  the  expense 
of  the  objections  before  the  auditor ;  and  appoint  an  account 
thereof  to  be  put  in,  and  remit  it  to  the  auditor  to  tax  and  re- 
port" 

Act.  D.  M'Neill,  Hamilton;  John  Campbell,  W.S.,  Agent. 
.—Alt.  Solicitor-General  (Rutherfurd),  W.  Bell;  Walter  Dick- 
son, W.S.,  Affent D.,  Clerk |  G.D.F.] 


nth  March  1837. 
PiBST  Division.— (G.D.F.) 

No.  217.-^David  Smith,  Suspendevy  v.  Geobge  Pott 

Aitch;80N,  Charger^ 

Bill  of  Exchange — Onerosity — Oath  of  Reference — A  reference 
having  been  made  by  a  nupender,  the  debtor  in  a  bill  of  exchange, 
to  the  oath  of  the  drawer,  the  charger  on  the  bill,  whether  the  bill 
was  granted  as  an  accommodation  ;  and  the  charger  admitted 


a  course  of  dealing  between  them,  and  stated  that  the  biUwat 
delivered  by  the  debtor,  "  to  induce**  the  charger  **  to  drop  or  «(ay 
proceedings  against"  a  third  party.  Ins  own  relation — A  bill  of 
suspension  of  the  charge  of  payment  unanimously  passed  by  the 
Court,  without  caution  or  consignation. 

Smith  presented  a  bill  of  suspension,  without  caution, 
of  a  charge  given  him  by  Aitchison  on  two  bills  for  £100 
each,  dated  in  November  1836.  The  suspender  was 
the  traveller  or  commercial  agent  of  Messrs  Osbom 
and  Paterson,  merchants  in  Glasgow ;  and  it  appeared 
that  there  was  a  course  of  dealing  between  the  suspen- 
der and  the  charger,  who  was  the  brother-in-law  of 
Osbom,  besides  various  transactions  between  them  by 
way  of  bills.  It  was  stated,  that  the  suspender  was  in 
the  practice  of  indorsing  accounts  due  to  his  constituents 
to  the  charger,  for  the  purpose  of  collecting  pajnnents, 
and  that  he  sometimes  made  him  loans  of  money; 
and  that,  at  a  count  and  reckoning,  it  would  turn  out 
that  the  suspender  was  not  debtor  to  the  charger,  to 
whom  in  fact  the  bills  in  question  were  granted  by  way 
of  accommodation  solely.  In  the  bill  of  suspension,  a 
reference  was  made  to  the  charger's  oath,  as  to  the  fact 
of  the  bills  being  for  accommodation,  and  a  diligence 
was  craved  to  take  exceipts  from  his  books.  The  Lord 
Ordinary  sustained  the  reference.  The  charger  ad- 
mitted the  course  of  dealing,  and  that  the  suspender 
frequently  indorsed  accounts  to  him  due  to  the  suspen- 
der's constituents,  but  the  purpose  for  which  the  in- 
dorsements were  made  was  differently  stated  by  the 
charger.  He  also  made  the  following  statement  in  his 
deposition,  which  principally  influenced  the  Court : 

"  Interrogated,  Whether  any  cash  had  been  advanced  by  the 
deponent  to  the  cooiplainer  a  short  time  before,  and  in  reference 
to  these  two  bills  ?  depones.  That  there  were  none  advanced. 
Depones,  That  the  coniplainer  had  received  no  good»  of  any 
kind  from  the  charger,  in  reference  to  which  the  said  bills  were 
granted.  Interrogated,  Whether  any,  and  what  value  was 
given  ?  depones.  That  after  the  bill  for  £200  above  mentioned 
was  sent  to  the  deponent's  law  agent,  Mr  Morrison,  Glasgow, 
with  instructions  to  raise  diligence  against  Messrs  Osbom  and 
Paterson,  the  complainer,  in  November  following,  granted  to 
the  deponent  the  two  bills  charged  on,  and  likewise  the  drsft 
for  £81  above  mentioned,  to  induce  the  deponent  to  drop  or 
stay  proceedings  against  Messrs  Osbom  and  Paterson,  which  he 
then  did.  Depones,  That  the  deponent,  on  the  16tb  of  No- 
vember last,  discounted  the  bills  charged  on,  but  kept  the  pro- 
ceeds, to  see  whether  the  bills  were  duly  honoured ;  and  being 
dishonoured,  he  retired  them  from  the  bank.  Depones,  That 
the  £200  bill  above  mentioned  has  not  been  paid:  Mesirs 
Osbom  and  Paterson  having  become  ban1(nipt,  and  seques- 
trated ;  nor  have  any  of  the  other  bills  been  paid." 

At  advising, 

P.  Robertson, — The  terms  of  the  oath  are  such  as 
entitles  us  to  get  into  a  count  and  reckoning ;  and  the 
circumstances  are  such  that  the  party  ought  not  to  have 
charged  on  the  bill. 

G.  G,  Bell. — The  bill  of  suspension  is  however  pre^ 
sented  without  caution. 

Lord  President I  do  think  the  dreumstances  are  such  that 

the  party  ought  not  to  have  charged.  He  should  have  brought  aa 
actiou  of  count  and  reckoning. 

P.  Robertson It  is  plain  the  bill  was  not  granted  in  the  ordi- 
nary course  of  business. 

Lord  Gillies The  story  is  undoubtedly  a  strange  one ;  for 

it  seems  to  have  been  granted  on  agreement  not  to  do  diligence 
against  Osbom  and  Paterson.     This  is  verjr  odd;  for  Osbom 
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is  the  brother-in-law  of  the  charger.  I  cannot  think  there  is 
any  debt  proved  against  Osbom  and  Paterson. 

Lord  Mackenzie The  transaction  is  more  like  an  accommo- 
dation than  any  thing  else ;  for  it  is  granted  to  delay  proceed- 
ings ;  and  taken  alone,  the  case  calls  for  investigation.  The 
charger  cannot  tell  whether  there  is  a  debt  due  or  not ;  in  fact 
he  seems  to  know  nothing  about  the  matter.  It  strikes  me 
he  has  gone  too  far  in  giving  a  charge  on  the  bill. 

Lord  Corekouse There  never  was  a  case  in  which,  I  think, 

investigation  was  more  necessary.  I  would  pass  the  bill  on  jura- 
tory caution. 

Lord  Mackenzie. — It  cannot  be  on  juratory  caution :  we  roust 
pass  the  bill  without  caution^  according  to  the  i  ule  we  have 
adopted  in  this  Division. 

Lord  Gillies  concurred. 

The  Court  unanimously  remitted  to  the  Sheriff  to 
pass  the  bill,  without  caution  or  consignation. 

Lord  Ordituay,  Cockburn. — Act.  P.  Robertson  ;  Sang  and 
Adam,  S.S.C.,  Agents,^ Alt,  6.  6.  Bell;  Campbell  and 
M'Dowall,  W.S.,  Agents D.,  Clerk [G.D.P.J 


Uih  March  1837. 
FiBST  Division. — (G.D.F.) 

No.  218. — John  Duguib,  Petitianevy  v,  John  John- 
ston, Respondent. 

Expenses — Diligence — Inhibition — Process — A  party  having 
toed  an  arrestment  and  inhibition  on  the  dependence  of  an 
action,  from  which  the  debtor  was  assoilzied  with  expenses,  and 
the  creditor  refused  to  purge  the  record  of  the  inhibition,  and 
discharge  the  arrestments —  Circumstances  in  which  the  Court 
recalled  th€  diligence,  and  decerned  against  the  creditor  for  eX" 
penses. 

The  petitioner  stated,  that  on  the  dependence  of  an 
action  against  him  at  the  instance  of  the  respondent, 
who  was  the  assignee  of  James  John  Eraser,  an  inhibi- 
tion and  arrestment  had  been  used  against  him.  After  de- 
fences were  lodged,  the  respondent  judicially  disclaimed 
the  action,  and  the  petitioner  was  assoilzied  from  its 
conclusions,  with  expenses,  but  the  respondent  refused 
to  discharge  the  diligence.  The  petitioner  accordingly 
prayed  for  recal  of  the  inhibition  and  arrestments,  and 
for  warrant  to  mark  the  record,  and  to  find  the  respon- 
dent liable  in  expenses,  in  respect  the  diligence  was, 
io  the  y&vf  place,  improperly  used ;  and  in  the  second 
place,  because  he  refused  extrajudicially  to  make  a  dis- 
charge. 

The  respondent  now  only  opposed  the  petitioner  in 
regard  to  the  expenses,  stating,  that  being  a  creditor 
of  Mr  Eraser,  he  had  obtained  from  him  an  assignation 
to  a  claim  against  the  petitioner,  which  formed  the 
subject  of  the  action.  The  action  and  diligence  had 
been  raised  by  Eraser  in  name,  but  without  the  autho- 
rity of  the  respondent,  and  that  he  had  retrocessed 
Eraser  in  the  debt.  The  respondent  had  not  now  right 
to  discharge  the  diligence,  but  he  could  not  oppose  its 
recal  judicially,  as  the  action  on  which  the  diligence 
was  founded  had  been  dismissed. 

The  petitioner  answered,  That  these  were  matters  be- 
tween the  respondent  and  Eraser,  and  that  they  could 
not  affect  the  right  of  the  petitioner  to  have  the  record 
purged. 

Ilie  Court  unanimously 

"  Recal  the  inhibition  and  arrestments  complained  of,  as  craved ; 
and  grant  warrant,  as  also  prayed  for,  and  decern,  and  find  the 
petitioner  entitled  to  £8  of  expenses  against  Johnston,  and  de- 
cern for  that  sum,  and  for  expense  of  extnust.'* 


Act.  Hector;  John  Hunter,  W.S.,  Agent — Alt,  Neaves; 
William  MUler,  S.S.C.  Agent. ^{G.D.V.'] 

nth  March  1837. 

FiasT  Division (G.D.F.) 

No.  219* — James  Clash  an  Stuart  and  Others, 

JPetitioners. 

Process — Act  1672,  c.  2— Tutorial  and  Curatorial  Inventories — 
Minor — Bastaid — Intimation  to  Next  of  Kin — The  guardians 
appoi::ted  to  a  bastard  by  the  father,  presented  an  application 
to  the  C'iurt,  stating  that  they  were  unable  to  comply  with  the 
requisites  of  the  Statute  1672,  c.  2,  in  regard  to  citing  the 
next  of  kin  to  concur  in  making  up  inventories,  in  respect  a 
bastard  was  held  in  law  to  have  no  next  of  kin — The  Court 
ordered  intimation  to  be  made  to  the  next  of  kin  on  the  mothers 
side,  on  the  ground  that  they  had  an  interest  to  be  called  to 
see  that  the  proceedings  were  rite  et  soleinniter  actse. 

The  late  John  Bruce,  farmer  in  Gartly,  died  leaving 
a  settlement,  whereby  he  destined  his  property  to  his 
bastard  son,  who  was  a  minor.  The  petitioners  were 
appointed  by  the  father's  settlement  to  be  guardians 
to  the  minor  till  his  majority  in  1844.  They  were 
desirous  to  make  up  inventories  in  terms  of  the  Act 
1672,  c.  2,  but  as  they  alleged  that  the  minor  had  in 
law  no  next  of  kin  by  the  mother's  side,  they  were 
unable  to  comply  with  the  requisites  of  the  Statute  in 
regard  to  citation.  They  accordingly,  on  the  principle 
of  the  case  Charles  Wallace  Young,  petitioner,  19th 
February  1818,  F.C.,  presented  this  application,  pray- 
ing the  Court 

"  to  appoint  intimation  of  this  petition  to  be  made  upon  the 
walls  and  in  the  minute-book  in  common  form ;  and  thereafter, 
upon  resuming  consideration  thereof,  to  authorise  the  pedtion- 
ers,  the  daid  J.  G.  Stuart,  Robert  Milne,  William  Bruce,  James 
Pirrie,  and  James  Bruce,  to  give  up  the  requisite  inventories  to 
the  Sheriff  of  Aberdeenshire,  the  Judge-Ordinary  of  the  bounds, 
and  to  authorise  the  said  Sheriff  to  receive  said  inventories,  and 
to  interpone  his  authority  thereto,  without  citation  of  any  pardes 
as  nearest  of  kin ;  or  to  do  otherwise  in  the  premises,  as  to  your 
Lordships  shall  seem  proper." 

At  advising. 

Lord  President. — The  relations  of  the  mother  of  the  bastard 
are  her  next  of  kin,  and  have  an  interest  to  be  called. 

'Lord  Corehouse, — The  Act  says,  the  next  of  kin  by  the 
father ;  but  I  agree  with  your  Lordship,  that  where  the  party  is 
a  bastard,  the  relations  on  the  mother's  side  are  next  of  kin,  to 
the  extent  of  having  an  interest  to  be  called,  to  see  that  things 
are  properly  conducted. 

The  Court 

"  order  intimation  of  this  petition  for  eight  days  on  the  walls 
and  in  the  minute-book,  and  grant  warrant  to  serve  the  petition 
on  the  next  of  kin  on  the  mother's  side." 

Authority  for  Petitioners Young,  19th  Feb.  1818;  P.O. 

Act,  Russell;  Greig  and  Morton,  W.S.,  Agents — B.,  Clerk, 

— [G.D.F.] 


ll^A  ifarcA  1837. 

First  Division — (G.D.F.) 

No.  220. — Elizabeth  Birnie  or  Cbaigie,  Pursuer^ 

V,  Lawbbncs  Craioie,  Defender. 

Aliment—Hutbandand  Wife_Divorce— A.  S.,  lltib  July  1828, 

§  98 ^Process — Decree  of  divorce  having  been  pronounced 

against  a  husband;  and  in  the  after  question  as  to  the  amount 
of  future  aliment  to  be  paid  to  the  wife  during  her  life,  he 
averred  that  he  was  in  destitute  circumstances,  which  was  denied 
by  the  wife,  and  she  was  unable  to  go  to  proof—  The  Court^ 
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in  reject  of  the  declinature  of  proofs  refused  the  claim  of  ad" 
ditional  aliment :  the  wife  being  provided  in  an  annuity  of£4X) 
per  annum,  payable  in  terms  of  a  postnuptial  contract. 

The  pursuer  brought  an  action  of  divorce  against  the 
defender,  nnd  obtained  decree.  Quoad  a  claim  for 
aliment  suitable  to  her  station  for  life,  and  furnishings 
for  a  dwelling,  concluded  for  in  the  summons,  the  Lord 
Ordinary  appointed  parties  to  be  heard,  and  thereafter 
his  Lordship  decerned  for  an  additional  aliment  at  the 
rate  of  £20  per  annum.  The  defender  reclaimed,  when 
the  Court  ordered  parties  to  revise  their  respective 
pleadings.  The  pursuer  then  alleged,  that  besides  an  an- 
nuity of  £40  per  annum,  which  the  defender  was  bound 
by  postnuptial  contract  of  marriage  to  pay  her,  he  had 
various  sources  from  which  he  could  maintain  her 
suitably  to  the  station  which  he  held.  It  appeared, 
however,  that  the  defender,  who  was  at  one  time  Lord 
Provost  of  Glasgow,  was  now  in  destitute  circumstances, 
and  was  entirely  supported  by  his  relations,  w^lio  con- 
tributed among  themselves  to  pay  the  pursuer  (against 
whom  the  defender  had  raised  an  action  of  divorce)  the 
annuity  of  £40  per  annum.     At  advising, 

Solicitor^General  for  defender. — We  wholly  deny 
the  pursuer's  statement.  The  defender  is  destitute. 
He  is  supported  by  his  relations,  and  there  is  no  truth 
whatever  in  the  statements  contained  in  the  conde- 
scendence for  the  pursuer.  The  relations,  besides,  pay 
the  annuity. 

P,  Robertson, — I  am  afraid  then  that  the  pursuer  is 
uimble  to  go  to  proof  hoc  statu. 

Lord  Gillies. — In  these  circinnstances,  we  cannot  give  more 
than  the  "  £40"  annuity,  without  investigation. 

Lord  Mackenzie, — I  agree.  He  is  supported  by  his  relations 
entirely ;  and  as  Biniie  refuses  hoc  statu  to  go  iiito  an  investi- 
gation, we  must  recal  the  previous  interlocutor. 

The  Court 

"recal  the  interlocutor  reclaimed  against ;  and  in  respect  diat 
the  pursuer  declines  to  go  into  the  investigation,  find  no  ground, 
hoc  statUy  for  allowing  additional  aliment ;  and  assoilzie  the  de- 
fender from  the  conclusions  of  the  libel,  and  decern." 

Authority  for  Defender A.  S.,  11th  July  1828,  §  98,  100. 

Act.  P.  Robertson;  Fisher  and  Duncan,  S.S.C,  Agents,^-* 
Alt.  Solicitor- General  (Rutberfurd) ;  Bells  and  Rutherfard, 
Yf.^,,  Agents S.,  CUrk — [G.D.F.] 


nth  March  1837. 

Second  Division (J.D.M.) 

No.  221. — J.  J.  Fraseb,  Pursuer^  v,  Lieutenant- 
C01.ONEL  John  Gordon  and  Others,  Defenders, 

Process— Jury  Trial— A.  S.,  28th  November  1825,  §  18—1. 
Where  a  vursuer  gives  notice  of  trial  within  ten  days  from  de- 
positing the  engrossed  issues  in  the  Register-  Office,  the  de- 
fender is  not  entitled  to  serve  a  counter  notice  of  trial,  in  order 
to  prevent  tht  pursuer  countermanding  the  trial,  if  so  advised. 
2.  Where  one  of  three  parties  called  as  defenders  dies,  after 
the  case  is  set  down  for  trial,  the  pursuer  cannot  be  forced  by 
the  surviving  defenders  to  proceed  to  trial  against  them,  the  re- 
presentatives of  the  deceased  defender  being  neither  sisted  nor 
cited. 

This  was  an  action  for  voiding  a  submission,  in  which 
Wright  and  Cockbum  were  arbiters ;  and  a  record 
having  been  made  up,  the  cause  was  remitted  by  Lord 
Jeffrey  to  the  jury  roll,  with  a  view  to  its  being  tried 
by  a  jury.  Issues  were  adjusted  and  approved  of.  By 
the  18th  section  of  the  Act  of  Sederunt,  28th  Novem- 


ber 1825,  relative  to  the  form  of  process  in  the  Jury 
Court,  it  is  provided, 

**  That  as  soon  as  issues  are  finally  placed  in  the  Jury  Court 
Office,  in  the  Register-House,  it  shall  he  competent  to  the  pur- 
suer to  give  notice  of  trial ;  and  if  the  pursuer  omits  to  give 
notice  of  trial  for  ten  days  from  the  lime  of  depositing  the  en- 
grossed issue  in  the  Register-Office,  or  after  giving  notice,  coun- 
termands the  same,  and  does  not  renew  his  notice  within  ten 
days  after  such  countermand,  it  shall  thereafter  he  conipeteoC 
to  the  defender  to  give  notice  of  trial  to  the  pursuer.*' 

The  pursuer  gave  notice,  within  the  Ume  specified, 
of  trial,  in  tei'ms  of  this  clause,  for  the  sittings  during 
the  Christmas  recess.     The  defenders,  on  the  other 
hand,  served  the  pursuer  with  a  notice  that  they  would 
proceed  to  trial.     The  cause  was  accordingly  put  out 
in  the  printed  list  for  that  pmrpose.     Before  the  Coott 
rose  in  December,  the  pursuer  cottntermanded  his  notice 
of  trial,  whereupon  the  defenden  asserted  that  they 
were  entitled  to  proceed  under  their  counter  nt)t]ce.  In 
consequence  of  this  the  pursuer  applied  to  the  Court 
to  put  off  the  trial,  and  contended  tiiat  as  he  had  given 
notice  in  the  terms  prescribed  by  the  Act  of  Sederunt, 
the  defenders  had  no  authority  under  it  to  serve  aay 
counter  notice ;  that,  consequently,  their  proceedings 
were  altogether  unwarrantable,  and  were  insufficient  to 
transfer  to  them  the  lead  which  he  otherwise  was  en- 
titled to  have  as  pursuer.     On  the  other  hand,  the  de- 
fenders maintained  that. the  ol>}ect  of  a  counter  notice 
was  to  prevent  the  pursuer  from  stopping  short,  and 
putting  off  the  case  to  suit  his  own  views ;  and  it  was 
averred,  that  in  practice  for  a  very  considerable  time, 
such  counter  notices  had  been  l^ecognised  and  given 
effect  to. 

Their  Lordships  (23d  December  1836)  were  enani- 
monsly  of  opinion  that  the  proceedings  by  counter 
motion  were  irregular,  as  the  pursuer  had  given  notice 
as  required  by  the  Act,  and  was  entitled  to  counter- 
mand it :  That  the  defenders'  right  to  give  notice  of 
trial  was  only  in  the  event  of  the  pursuer  not  doing  so 
within  ten  days  from  the  depositing  the  isinies,  or  of 
his  giving  notice  of  countermand,  as  pointed  cot  by  ^ 
Act. 

The  pursued  having  again  served  a  notice  of  trial  for 
the  sittings  in  Maidi»  }&  Patrick  Oockbnm,  account- 
ant in  Edinburgh,  one  of  the  arbiters,  died.  His  re* 
presentatives  having  declined  to  sist  themselves,  the 
pursuer  deemed  it  unsafe  to  proceed  to  trial,  and  he 
thereupon  moved  the  Court  to  put  it  off.  This  was 
qsposed  by  Gordon  (who  had  the  beneficial  intere«t 
in  the  award  pronounced  in  the  aabmission  sought  to 
be  annulled)  and  Mr  Thomas  Guthrie  Wright,  the  snr^ 
viving  arbiter,  upon  the  ground  that  Mr  Cockbnm's  re^ 
presentativies  h»i  little  interest  in  the  result,  and  that 
the  substantial  interest  was  in  Gordon,  who  was  per- 
fectly willing  to  be  responsible  to  all  persons  for  all 
consequences. 

The  Court  held,  that  however  little  interest  Mr 
Cockbum*s  representatives  might  have  in  the  issue  of 
tfie  cause,  it  still  was  necessary  tbat  they  should  either 
be  called  or  sist  themselves.  Accordingly^  the  order 
for  trial  was  again  discharged* 

Act.  Deanof  Faculty  (Hope),  Bfaidment;  Alexander  Miller, 
S.S.C,  Agent.^Alt.  SolidtoNGeneral (Rvtfaerfiird),  A.  Wood, 
John  Russell;  John  Hiuiter,  W.S.,  and  JadMs  Mm,  W.S, 
Agents. — Jury  Clerk. — f  J.D.M.  | 


1837.] 


IN  tHE  COURT  OP  SESSION,  ftc* 
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nth  Mmreh  l%37. 
Second  Division. — (J.D.BI.) 

No.  222< — W1L1.IAM  Anderson,  Town- Clerk  of  Letikj 
Suspender^  «.  John  Harvie,  as  Clerk  to,  and  for 
bekocfoftke  Commissioners  of  Polics  of  Leith, 
and  for  His  own  interesty  RespondenL 

Act,  7  and  8  Geo.  IV.  c.  1 12,  §  35, 137, 138— Leith  Police  Act- 
Clerk — Construction — Interim  Possession —  The  Municipal 
and  Police  Act  of  Leith,  7  andS  Geo.  IV.  c,  112,  §  137, 
having  provided  that  the  town-clerk  of  Leith^  appointed  by  the 
Magistrates  and  Toum  Council  of  Edinburgh,  should  be  clerk 
to  the  Courts  of  Police  ;  and  the  rights  of  the  city  of  Edin- 
burgh  in  the  appointment  of  town-clerk  having,  by  a  subsequent 
special  Statute,  been  transferred  to  the  Magistrates  and  Town 
Council  of  Leith ;  upon  the  death  of  the  town-clerk  appointed 
bg  ike  Magistrates  of  Edinburgh,  who  officiated  as  clerk  of  the 
Police  Court,  his  rights  having  been  reserved  by  the  special 
Statute ;  and  the  appointment  of  town-clerk  having  been  con- 
ferred on  a  party  wko  had  been  the  former  clerk*s  assistant 
and  conjunct  town-clerk;  on  a  question  as  to  the  right  of 
appointment  of  clerk  to  the  Courts  of  Police,  which  was  now 
claimed  by  the  Commissioners  of  Police — the  Court  awarded 
interim  possession  to  the  town-clerk  appointed  by  the  Magis^ 
trates  and  Town  Council. 

By  the  Municipal  and  Police  Act  of  Leith,  7  and  8 
Geo.  IV.  c.  112,  §  137,  it  is  provided, 

'*  That  the  town-clerk  of  Leith,  appointed  by  the  said  Lord 
Provost,  Magistrates  and  Town  Council  of  the  city  of  Ekiin- 
burgh,  shall  be  clerk  to  the  courts  of  police  to  be  held  under 
the  authority  of  this  Act,  and  shall  have  such  suitable  salary  for 
any  additional  trouble  which  he  may  have  in  the  execution  of 
bi«  duty  as  such  clerk,  as  shall  be  fixed  by  the  said  Commis- 
sioners, povided  that  nothing  contained  in  this  clause  shall  bt 
construed  to  apply  to  the  clerkship  of  the  court  of  the  Sheriff* 
substitute.*' 

Section  138  enacts, 

"  That  if  the  said  town-^clerk  shall  neglect  or  refuse  to  dis- 
charge the  duties  of  clerk  to  the  PoUce  Court,  a  representadon 
to  that  effect  shall  be  made  to  th6  said  Sheriff-substitute,  or  by 
the  said  Magistrates  to  the  Lord  Provost,  Magistrates  and  Coun- 
cil of  Edinburgh,  and  the  said  Lord  Provost  and  Magistrates 
shall,  after  due  inquiry,  niak«  due  provision  for  the  discharge  of 
the  said  duties,  by  appointing  a  propitr  person  to  perform  the 
same;  or  if  the  said  Lord  Provost  and  Magistrates  shall  neglect 
or  refuse  to  take  the  necessary  steps  for  the  said  purpose,  within 
twenty-one  days  after  such  representation,  it  shall  and  may  be 
lawful  for  the  Commissioners  to  appoint  a  proper  person  to  dis- 
cbarge the  said  duties.'* 

Section  140  concludes  in  these  words  : 

"  Provided  always,  that  a  record  shall  be  preserved  of  the 
charge  and  of  the  sentence  pronounced,  and  no  fees  shall  be 
exigible  from  the  said  Commissioners  in  any  action  pursued  at 
the  instance  of  the  intendant  of  police,  but  the  said  Commis* 
■loners  shall  make  a  suitable  allowance  on  that  account  to  the 
clerk  of  court,  without  prejudice  to  hia  receiving  his  fees,  where 
fines  and  expenses  are  decerned  for  and  recovered  firom  offen- 
ders." 

The  late  Hugh  Veitch  was  the  town-clerk  of  Leith, 
appointed  by  the  Lord  Provost,  Magistrates,  and  Coun- 
cil of  the  city  of  Edinburgh,  when  the  Act  was  passed* 
Mr  Veitch,  either  personally  or  by  the  ttispender,  who 
held  a  commission  from  him  as  town-derk  depvte,  dis- 
charged the  duties  of  clerk  oi  the  Police  Comrt  firom 
the  commencement  of  the  Act  down  to  June  last.  At 
this  date,  Mr  Veitch,  in  consequence  of  severe  bodily 
affliction,  was  obliged  to  renounce  the  active  duties  of 
life,  and  upon  his  application  the  suspender  was  con- 
joined with  him  in  the  office  of  town-clerk  oi  Leith 


by  the  Magistrates  and  Town  Council  of  Leith,  in 
virtue  of  the  powers  conferred  upon  them  by  the  Burgh 
Reform  Act  of  18^.  Since  then  the  suspender  dis- 
charged the  whole  duties  of  the  office,  including  those 
arising  out  of  the  office  of  clerk  to  the  Police  Courts. 

Mr  Veitch  died  upon  the  1 5th  of  January  1837,  and 
upon  the  21st,  the  suspender  was  appointed  by  the 
Provost,  Magistrates  and  Council,  town-clerk  of  Leith. 

By  the  Burgh  Reform  Act,  the  mode  of  the  appoint- 
ment of  the  Magistrates  of  Leith,  as  well  as  of  the 
town-clerk,  after  the  death  of  the  incumbent,  was 
changed.  The  appointment  of  the  Magistrates  and 
Council  was  placed  in  the  hands  of  the  registered  elec« 
tors,  and  the  appointment  of  a  town-clerk  was  placed 
in  the  hands  of  the  Council.  The  suspender,  in  virtue 
of  these  different  appointments,  officiated  as  clerk  to 
the  Police  Court.  He  attended  in  Court  daily,  and 
was  in  possession  of  the  records  of  Court. 

By  the  35th  section  of  the  Leith  Police  Act  (7  and 
8  Geo.  IV.  c.  112,)  it  is  enacted, 

*'  That  it  shall  be  the  duty  of  the  said  Commissioners,  and  they 
are  hereby  authorised  and  empowered  to  appoint  a  clerk,  col- 
lector, treasurer,  assessor,  intendant,  and  all  other  persons  ne- 
cessary, towards  the  execution  of  this  Act,"  Stc,  "  and  gene- 
rally to  execute  the  whole  matters  by  this  Act  committed  to 
their  charge." 

The  Commissioners  of  Police  met  on  the  27th  Janu- 
ary, and  by  a  majority  passed  a  resolution  to  the  effect 
that  they  had  the  right  of  aj^intment  to  the  office  of 
clerk  to  the  Police  Court,  and  thereafter  proceeded  to 
elect  the  respondent  to  the  office.  The  present  bill  of 
suspension  and  interdict  was  thereupon  presented.  The 
Lord  Ordinary  granted  interdict^  aod  appointed  the 
bill  to  be  answered.  It  was  stated  in  the  answers, 
that  under  the  previous  PoUce  Acts  (1806)  for  the 
town  of  Leith,  the  Commissioners  had  exercised  the 
power  of  appointing  the  police  clerks  on  three  several 
occasions,  but  these  individuals  happened  to  be  the 
town-cleHis:  That  at  the  time  the  present  Act  was 
passed,  Mr  Veitch  still  held  the  ai^ointment  which  he 
had  obtained  from  the  Commissioners  under  the  previous 
Act :  That  the  present  Act  was  passed  in  consequence 
of  a  compromise  of  a  severe  contest  between  the  inha- 
bitants of  Leith  and  the  town  of  Edinburgh,  and  that 
one  of  the  articles  of  that  compromise  was,  that  Mr 
Veitch,  who  still  held  the  office  of  towti-derk,  should 
continue  to  hold  the  separate  office  of  clerk  to  the 
Police  Court :  That  in  conseqnence  of  this,  a  dispute 
arose  between  Mr  Veitch  and  the  Commissioners  about 
the  amount  of  salary,  and  other  matters:  That  the 
26th  section  of  the  Leith  Municipal  Act  did  not  confer 
upon  the  Town  Council  of  Leith  the  appointment  of 
clerk  to  the  Police  Court :  That  the  Magistrates  of 
Edinburgh  no  longer  having  the  appointment,  it  fell 
to  be  made  by  the  Commissioners,  under  the  35th  sec- 
tion of  the  Police  Statute. 

The  Lord  Ordinary  passed  the  bill  of  suspension, 
and  continued  the  interdict,  and  issued  the  following 
note: 

"  It  is  not  disputed  that  the  oomplainer  is  at  present  the  law- 
fully elected  and  only  acting  town-clerk  of  Leith.  No  doubt 
he  is  chosen  by  the  Town  Council  of  Leith ;  but  the  Magis- 
trates and  Town  Council  of  Edinburgh  do  not  now  elect  any 
town-clerk  of  Leith  ;  they  have  abandoned  or  acquiesced  in  the 
Parliamentary  transfer  of  the  patronage  of  this  office  to  the 
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Town  Council  of  Leith.  The  present  case,  then,  depends  on 
the  proper  construction  that  falls  to  be  put  on  the  187th  sec- 
tion of  the  Leith  Police  Act,  which  provides  that  the  town- 
clerk  of  Leith  •  appointed  by  the  Lord  Provost,  Magistrates, 
and  Town  Council  of  the  city  of  Edinburgh,  shall  be  clerk  to 
the  courts  of  police,'  &c.  &c. ;  and  the  question  comes  to  be, 
whether  the  derivation  of  the  clerk's  appointment,  set  forth  in 
that  dause  (corresponding  with  the  state  of  the  office  at  that 
time)  is  to  be  held  as  a  restrictive  quality  in  his  appointment  of 
clerk  to  the  Police  Court,  or  merely  as  a  demonstrative  addition, 
pointing  out  more  clearly  the  legitimate  and  acting  town-clerk 
for  the  time  as  the  party  who  was  to  officiate  in  the  Police 
Court  ?  At  present,  the  Lord  Ordinary's  impression  is,  that 
the  latter  is  the  sound  interpretation  of  the  clause.  At  the 
date  of  the  Leith  Police  Act  in  1827,  the  Magistrates  and  Town 
Council  of  Edinburgh  appointed  the  Magistrates  of  Leith  as 
well  as  the  town-clerk.  But  that  was  altered  by  one  of  the 
Scots  Municipal  Acts  passed  in  1833,  (8  and  4  William  the 
Fourth,  cap.  77).  The  Parliamentary  electors  then  got  right 
in  Leith  to  choose  their  councillors,  and  the  hitter  were  autho- 
rised to  elect  the  magistrates,  while  the  new  town-council  were 
also  empowered  by  section  26  to  choose  the  town-clerk,  *  with- 
out prejudice  to  the  lawful  right  of  any  existing  town-clerk  in 
any  such  burgh  or  town,  to  hold  his  office  of  town-clerk,  or 
clerk  to  the  magistrates  and  council  ad  vitam  aut  culpam.* 
Now,  it  can  hardly  be  questioned  that  the  Magistrates  of  Leith, 
as  now  chosen,  have  all  the  police  powers  transferred  to  them 
which  their  predecessors  had  when  they  were  appointed  by 
the  Magistrates  and  Council  of  Edinburgh.  The  powers  given 
to  magistrates  by  the  police  statute  are  held  as  bestowed  on  the 
Magistrates  of  Leith  holding  that  office  according  to  law  for 
the  time.  On  the  same  principle,  it  would  appear  that  a  simi- 
lar construction  is  applicable  to  the  right  given  to  the  town* 
clerk  to  be  clerk  of  the  Police  Court  The  privilege  of  acting 
as  such  must  be  presumed  to  have  been  bestowed  on  the  acting 
town-clerk  for  the  time ;  and  although  the  town-clerk  was  de- 
scribed in  the  Act  as  appointed  by  the  Magistrates  of  Edin- 
burgh, it  is  not  to  be  inferred  that  the  privilege  of  officiating  in 
the  Police  Court  was  not  transferable  to  any  qualified  party 
holding  the  office  of  sole  town-clerk  when  the  nomination  passed 
legally  into  the  hands  of  other  patrons  than  the  Magistrates  of 
Edinburgh.  The  concluding  words,  also,  of  the  26th  clause  of 
the  general  Municipal  Act,  rather  lead  to  this  construction,  as 
it  saves  the  rights  of  existing  town-clerks  ad  vitam  avt  culpam : 
thus  sanctioning  an  inference,  that  after  their  death,  the  new 
town-clerks  shdl  have  all  the  public  and  statutory  rights  and 
privileges  of  former  town-clerks.  Farther,  if  the  present  town- 
clerk  has  not  a  legal  right  to  act  as  clerk  to  the  Police  Courts, 
it  is  very  doubtful  if  the  Commissioners  have  any  right  at  all  by 
Statute  to  elect  a  clerk  for  these  courts.  The  35th  and  44th 
flections  apply  only  to  the  proper  administrative  business  of  the 
Commissioners,  for  wbfch  a  clerk  is  necessary,  and  not  to  the 
Police  Courts,  where  the  Commissioners  do  not  officiate.  These 
views  may  very  possibly  be  liable  to  question ;  but  even  if  they 
are,  it  is  proper  that  such  a  case  as  the  present  should  be  dis- 
cussed deliberately  on  expede  letters  and  a  completed  record. 
If  so,  it  is  apprehended,  that  in  the  meantime  possession  should 
be  'given  to  the  clerk  appointed  by  the  Judges  who  act  in  the 
court  where  he  is  to  officiate." 

The  respondent  reclaimed.  On  advising,  their  Lord- 
ships adhered  to  the  Lord  Ordinary's  interlocutor. 

Lord  Ordinary,  Cuninghame. — Ad,  Dean  of  Faculty  (Hope), 
Ivory  ;  Alexander  Robertson,  Agent — Alt,  Keay,  D.  M*Neill, 
Marshall;  John  Harvie  and  James  Stuart,  Agents, — [J.D.M.] 


lia  March  IB37. 

Second  Division Jury  Cause — (J.D.M.) 

No.   223. — Heucujlbs   Insurance   Company,  Pur- 
suers,  V.  John  Hunter,  Defender. 

Insurance — Fraudulent  Over- Valuation— Jury  Trial— Verdict — 
Ambiguity — An  insurance  having  been  effected  on  certain  mill 
machinery  and  materials,  with  a  condition  that  all  differences  as 
to  value  should  be  submitted  to  arbiters  ;  and  the  property  having 
been  destroyed  by  fire  ;  and  in  a  subsequent  subnussion,  the  value 
having  been  found.  In  a  reduction  of  the  submission  and  de- 
creet-arbitralf  on  the  ground  that  the  property  had  been  in- 
sured on  a  fraudulent  over-valuation,  with  the  intention  of 
hdving  the  same  destroyed  by  fire  ;  a  jury  having  found  that 
the  insurance  was  effected  upon  a  fraudulent  over-valuation, 
but  not  with  the  intention  of  destroying  the  same  by  fire — Held 
that  the  ground  of  reduction  had  not  been  established,  and  that 
the  verdict  was  in  effect  for  the  defender* 

In  this  case  the  issues  were  as  follows : 

"  It  being  admitted  that  certain  machinery,  the  property  of 
the  defender.  Hunter,  was  insured  by  the  pursuers  against 
damage  by  fire,  for  the  period  from  8th  October  183 1  to  Bfar- 
tinmas  1832,  and  that  the  said  machinery  was,  on  the  22d  of 
October  1831,  destroyed  by  fire : 

'*  It  being  also  admitted  that  the  said  parties  submitted  to  the 
amicable  decision  of  Claud  Girdwood,  engineer,  and  Hector 
Grant,  merchant  in  Glasgow,  the  claim  arising  for  the  damage 
done  by  the  said  fire ;  and  that  on  the  3d  and  4th  days  of  April 
1832,  the  said  arbiters  pronounced  the  decree,  of  which  No.  4 
of  process  is  an  extract : 

"  I.  Whether  the  defender  destroyed  the  said  machinery,  or 
caused  the  same  to  be  destroyed,  as  aforesaid,  for  the  purpose 
of  defrauding  the  pursuers  of  the  said  sum  insured  as  aforesaid  ? 

"  2.  Whether  the  said  insurance  was  effected  by  the  defender 
upon  a  fraudulent  over- valuation  of  the  said  machinery,  with  the 
intention  of  destroying  the  same  by  fire  ?** 

Upon  the  trial  the  jury  found  for  the  defender  on 
the  first  issue  ;  and  on  the  second,  <*  that  the  insurance 
was  effected  by  the  defender  upon  a  fraudulent  over- 
valuation of  the  machinery,  but  not  with  the  intention 
of  destroying  the  same  by  fire." 

A  question  having  arisen  as  to  the  constroction  of 
the  verdict,  parties  were  heard  before  the  Court.  On 
advising.  Lord  Meadowbank  delivered  the  following 
opinion,  which  embraces  the  whole  facts  of  the  case, 
and  the  arguments  of  the  parties : 

On  the  8th  October  1831,  the  defender.  Hunter,  efiTected  an 
insurance  with  the  Hercules  Insurance  Company  on  certain  mill 
machinery  and  materials  in  Glasgow,  to  the  extent  of  £1450. 
One  of  the  conditions  of  the  policy  was  as  follows :  *'  In  case 
any  difference  shall  arise  in  the  daim  made  on  the  office,  such 
difference  shall  be  submitted  to  arbitrators  mutually  chosen, 
whose  award,  or  that  of  their  umpire,  shall  be  final ;  but  in  no 
case  shall  the  Company  be  obliged  to  take  the  risk  of  the  sale 
of  damaged  goods  on  themselves.  The  arbitrators  or  valuators 
shall  fix  the  original  value,  and  the  value  after  the  fire ;  and 
this  Company  shall  pay  or  make  good  the  difference  between 
these  two  sums,  either  by  repairs  and  restitution,  or  by  payment 
in  cash,  at  their  option." 

About  a  fortnight  after  the  insurance  was  effected,  the  pro- 
perty was  destroyed  by  fire,  and  a  claim  was  made  by  Hunter 
for  the  full  sum  insured.  This  claim  the  Company  refused  to 
admit,  alleging,  inter  alia,  that  the  goods  destroyed  were  not  of 
the  value  put  on  them.  The  matter  was  submitted  to  arbiters, 
who,  after  having  allowed  a  proof,  found  that  Hunter  had  suf- 
fered a  total  loss ;  that  the  value  of  the  machinery,  at  the  date 
of  the  fire,  was  £1450 ;  and  that  the  Insurance  Company  was 
liable  in  that  sum. 

Hunter  having  given  a  charge  for  payment  upon  the  decreet- 
arbitral,  the  Insurance  Company  brought  a  suspension,  and  also 
instituted  an  action  of  reduction  of  the  submission  and  decreet- 
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arbitnl,  which  prooeflset  were  conjoined.  No  redaction  of  the 
policy  itself  was  brought ;  and  in  the  amended  summons,  they 
do  not  state  the  averment  of  a  fraudulent  over- valuation  as  by 
itself  a  substantive  ground  of  reduction,  but  they  conjoined  it 
with  another  quality,  vis.  with  the  view  of  having  the  machinery 
consumed  by  fire,  and  obtaining  an  exorbitant,  &c.  The  eighth 
plea  in  law  is  to  the  same  effect.  Record,  p.  19.  And  still 
more  forcibly,  the  matter  is  stated  in  the  nineteenth  article  of 
the  condesoendence  as  a  deliberate  fraud,  with  the  view  of  hav- 
ing the  machinery  consumed  by  fire.  After  the  condescen- 
doioes  and  answers  had  been  given  in  and  revised,  the  Com- 
pany obtained  leave  to  amend  their  summons ;  and  in  addition 
to  their  former  reasons  of  redaction,  stated,  >!rse,  that  '*  the  said 
sabmisaion  was  entered  into  in  the  belief  that  the  said  insurance 
had  been  effected  for  the  bona  fide  purpose  of  protecting  the 
defender's  property  from  fire,  and  that  the  fire  which  had  oc- 
curred was  an  accidental  or  innocent  one,  so  &r  as  he  was  oon- 
cemed;  but  the  pursuers  have  recently  discovered  that  they 
were  deceived  in  this  respect,  and  from  facts  which  have  come 
to  light,  they  are  enabled  to  aver,  that  the  insurance  of  the  mill 
machinery  in  question  was  the  result  of  a  deliberate  fraud  on 
the  part  of  the  defender,  Humer,  with  the  view  of  having  the 
machinery  consumed  by  fire,  and  obtaining  an  exorbitant  and 
excessive  sum  for  the  same  firom  the  Insurance  Office — ^the  true 
value  of  the  said  machinery,  though  insured  at  £1450  Sterling, 
not  having  exceeded  £350.  And,  secondly,  that  the  pursuers 
have  also  recently  discovered  that  this  fraudulent  scheme  was 
carried  into  effect,  in  so  fiv  as  within  a  few  days  after  the  in- 
surance %vas  effected,  and  on  or  about  Saturday  the  22d  of  Oc- 
tober 1831,  the  mill  and  machinery  were  wilfully  set  fire  to  and 
burnt  by  the  defender,"  &c 

The  record  having  been  closed,  the  Lord  Ordinary  issued 
the  following  interlocutor :  "  Finds  that  it  is  competent  to  in- 
quire, nnder  this  record,  into  the  fact  of  the  ^re  having  been 
wilfully  raised  by  the  defender ;  and  that  it  is  proper  that  this 
&ct,  which,  if  established,  goes  to  destroy  the  whole  submis- 
sion, should  be  determined  before  deciding  whether  the  de- 
creet under  that  submission  be  effectual;  therefore  remits  the 
case  to  the  jury  rolL" 

The  parties  then  went  to  the  jury  clerks,  who  prepared  an 
issue  as  to  the  second  of  the  pursuers*  averments  above  men- 
tioned ;  viz.,  "  Whether  the  defender  destroyed  the  said  ma- 
chinery, or  caused  the  same  to  be  destroyed  as  aforesaid,  for 
the  purpoee  of  defrauding  the  pursuers  of  the  said  sum  insured 
as  aforesaid  ?" 

This  issue  was  subsequently  approved  of  by  the  Lord  Ordi- 
nary as  the  issue  for  trying  the  cause.  The  Insurance  Com- 
pany then  moved  the  Court,  that,  with  reference  to  their  aver- 
ment "  that  the  insurance  in  question  was  the  result  of  a  de- 
liberate fraud  on  the  part  of  Hunter,  with  the  view  of  having 
the  machinery  consumed  by  ^^^  and  obtaining  an  exorbitant 
and  excessive  sum  for  the  same  from  the  Insurance  Office,"  the 
foUowii^  additional  issue  should  be  allowed :  '*  Whether  the 
said  insurance  was  effected  by  the  defender  upon  a  fraudulent 
over- valuation  of  the  said  machinery,  with  the  intention  of  de- 
stroying the  same  by  fire,  or  for  the  purpote  of  defioMding  the 
pw9uer»  of  the  $um  inmred,  in  the  event  of  the  said  waehinerff 
being  so  destrmfedf" 

This  motion  was  opposed  by  the  defender.  Hunter,  on  the 
ground  that  all  inquiry  on  this  head  was  excluded  by  the  de- 
creet-arbitral ;  and  it  is  material  to  attend  to  the  grounds  upon 
which  the  Court  proceeded  in  granting,  to  a  certain  extent,  the 
motion  of  the  pursuers. 

Lord  Meadowbank  is  stated  in  the  report  of  the  case  to  have 
said :  "  The  feet  that  the  property  was  not  over-insured  was  as- 
certained in  the  submission ;  but  I  have  no  doubt,  if  the  in- 
surance was  made  with  a  fraudulent  intention  by  the  defender, 
and  this  was  unknown  to  the  pursuers  when  they  entered  into 
the  submission,  an  additional  issue  to  that  effect  diould  be  d- 
lowcd." 

Lord  Moncreiff  stated :  "  I  am  of  the  same  opinion ;  and  that 
the  allegation  of  the  recent  discovery,  that  the  insurance  was 
fraudulently  made  with  the  view  of  having  the  property  de- 
stroyc4  by  ^®»  was  perfectly  relevant," 


Z^frd  Glenlee  concurred  in  these  opinions.  And  the  Court 
accordingly  allowed  the  additional  issue,  nearly  in  the  terms 
employed  in  the  summons,  but  leaving  out  the  words  which 
are  printed  in  italics. 

The  case  having  gone  before  a  jury  upon  the  issues  as  thus 
adjusted,  it  appears  from  a  report  of  the  case,  to  be  found  in 
Shaw  and  Dunlop,  Vol.  XIV.  p.  1137,  that  Lord  Moncreiff 
presided,  and  his  Lordship's  charge  to  the  jury  is  there  to  be 
found,  revised  and  corrected  by  himself.  To  the  terms  of  that 
charge  it  is  very  important  to  pay  particuhir  attention;  be- 
cause, when  folly  considered,  as  no  exception  was  taken  to  it 
at  the  trial,  it  will  be  found  to  be  nearly  conchisive  as  to  the 
point  which  is  now  in  question.  **  The  second  issue,"  he  says, 
*'  goes  back  to  the  root  of  the  insurance,  and  asks  you  whether 
it  was  effected  with  the  intention  of  destroying  the  machinery 
by  fire  ?  There  is  no  general  issue  as  to  the  right  of  the  party 
insured  to  receive  from  the  office  the  sum  in  the  policy.  The 
Dean  of  Faculty  says,  this  is  involved  in  the  issues  before  you ; 
but,  as  the  case  stands,  this  could  not  have  been  before  you. 
Had  Hunter  brought  an  action  against  the  office  for  the  sum  in 
the  policy,  the  issues  would  have  been  different,  and  he  would 
have  stood  pursuer,  bound  to  prove  bis  loss.  But  the  reason 
of  the  difference  here  is,  that  Hunter's  chum  against  the  office 
has  been  the  subject  of  a  subnussion  and  decreet-arbitral,  where- 
by it  was  found  that  the  machinery  in  question  had  not  been 
over-valued,  and  that  he  had  a  right  to  the  whole  sum  in  the 
policy.  This  having  been  so  found,  it  was  impossible  for  the 
Insurance  Company  to  get  at  a  proof  of  the  facts  which  they 
say  came  to  their  knowledge  after  the  decreet-arbitral  was  pro- 
nounced, except  by  reducing  the  decreet  Accordingly,  tills 
reduction  has  been  brought,  and  upon  two  grounds :  >ir«f.  That 
since  the  submission  was  entered  into,  the  pursuers  have 
discovered  that  the  insurance  was  fraudulently  made,  with  the 
view  of  having  the  property  destroyed  by  fire,  and  obtaining  an 
exorbitant  sum  from  the  office ;  and,  secondfy,  that  the  property 
was  in  fiict  wilfully  destroyed  by  the  defender.  This  is  the 
mode  in  which  these  issues  have  come  before  you,  and  you 
will  have  to  answer  affirmatively  or  negatively  upon  them, 
without  reference  to  the  effect  such  finding  may  have  on  the 
defender's  right  to  recover  under  this  insurance.  Bat,  though 
the  issues  are  special,  neither  the  one  nor  the  other  is  to  be  de- 
cided on  a  partial  consideration  of  any  one  part  of  the  evidence, 
but  on  the^  whole  fiu:ts  carefolly  combined  together.  I  need 
hardly  remind  you,  that  it  is  the  duty  of  the  pursuers  to  prove 
the  affirmative  of  the  issues,  but  this,  above  all  cases,  is  one 
which  may  be  equally  well  proved  by  circumstantial  as  by  direct 
evidence.  You  are  to  consider  the  whole  fiuets  of  the  case,  and 
by  combining  them,  to  satisfy  yourselves  whether  it  is  proved 
or  not  that  the  property  in  question  has  been  destroyed,  not  by 
accidental  but  by  intentional  fire,  or  that  the  insurance  was 
made  with  intent  so  to  destroy  it.  The  question,  whether  there 
was  a  fraudulent  over-valuation,  is,  by  express  terms  of  the  se- 
cond issue,  a  part  of  the  case ;  and,  of  course,  the  feet  is  com- 
petent to  be  proved.  The  arbiters  have  found  that  the  pro- 
perty was  valued  correctly,  and  their  decreet  is  matter  of  evi- 
dence ;  but  that  decreet  being  itself  under  reduction,  the  proof 
cannot  be  considered  as  thereby  closed ;  and  the  Court  having 
found  that  the  present  investigation  is  competent,  you  have  to 
inquire,  first,  whether,  upon  fdl  the  evidence  before  you,  there 
was  an  over- valuation ;  and,  secondbf,  whether  it  was  made 
with  the  intention  of  destroying  the  machinery  by  fire  ?  If  the 
fiusts  are  such  as  to  show  Uiat  the  fire  was  wilful,  or  that  the 
insurance  was  made  with  the  intention  of  destroying  the  pro- 
perty, this  evidence  will  draw  back  on  the  question  of  over- 
valuation; for  the  circumstances  coming  before  the  jury  ope- 
rate reciprocally  on  each  other ;  and  it  is  by  combining  the  wbole 
that  they  arrive  at  their  verdict.  You  must  judge  on  the  whole 
facts,  always  remembering,  that  unless  you  are  satisfied  either 
that  the  fire  was  wilful,  or  that  the  insurance  was  made  with 
intent  to  destroy  the  property  by  fire,  they  can  be  of  no  effect 
to  warrant  a  verdict  for  the  pursuers.  There  is  a  strong  pre- 
sumption for  the  defender.  The  case,  as  against  the  defender,  is 
severe,  and  the  pursuers'  case  must  be  proved,  so  as  to  leave  in 
your  minds  no  reasonable  doubt  as  to  the  affirmative  of  the 
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iraue.  But  this  may  be  done.  To  the  pretumption  in  favour 
of  the  defender,  you  may  have  to  add  the  consideration  of  the 
facility  with  which  a  cotton>mi]l  may  be  aet  on  fire,  which  waa 
spoken  to  by  several  of  the  witnesses." 

On  the  first  i«tte,  viz.,  "  whether  the  defender  destroyed  the 
said  machinery^  or  caused  the  same  to  be  destroyed,  as  afore« 
•aid,  for  the  purpose  of  defrauding  the  pursuers  of  the  said  sum, 
insured  as  aforesaid?"  the  jiu>y  found  for  the  defender.  On 
the  second  issue,  **  whether  the  said  insurance  was  eifected  by 
the  defender  upon  a  fraudulent  over-valuation  of  the  said  ma^ 
chinery,  with  the  intention  of  destrojring  the  same  by  fire  ?" 
the  jury  found  that  the  insurance  was  effected  by  the  defender 
upon  a  fraudulent  over- valuation  of  the  machinery,  but  not 
with  the  intention  of  destroying  the  same  by  fire. 

The  question  which  has  been  raised  for  the  consideration  of 
the  Court,  ia^  whether  the  verdict  upon  the  second  issue  is  to 
be  received  as  a  verdict  for  the  pursuers  or  for  the  defender. 
The  pursuers  contend  that  the  jury,  by  affirming  the  fiict  that 
the  ooBtract  of  insurance  was  entered  into  upon  a  fraudulent 
valuation,  has  done  enough  to  vitiate  the  contract  altogether, 
and  that  it  would  be  most  iniquitous  for  the  Court,  after  such 
a  finding,  to  sanction  a  ch v^  for  payment  of  a  swn  arising  fWrni 
a  fraudulent  over-valuation  of  the  property. 

On  the  other  hand,  it  is  contended  for  the  defender,  that  it 
waa  essential  for  the  success  of  the  pursaers  that  they  should 
establish,  not  only  that  there  was  a  fhiudulent  over- valuation,  but 
that  that  fraudulent  o%'er- valuation  was  made  with  the  intention 
Df  destroying  the  same  by  fire ;  that  this  was  the  main  and  sub- 
•tancial  part  of  the  proposition  undertaken  to  be  established ; 
and  as  that  essential  part  of  it  had  been  negatived  by  -the  jury, 
the  verdict  was  in  efiect  a  verdict  against  the  pursuers,  and  for 
the  defender.  And  in  the  motion  for  applying  the  verdict,  it  is 
this  difficulty  with  which  the  Court  is  now  required  to  con- 
tend. 

If  this  action  had  been  brought  by  the  defender  on  the  policy, 
concluding  for  the  turn  thereby  insured,  I  should  think  there 
can  be  little  difficulty  in  being  of  opinion,  that  an  averment  of 
fraudulent  over-valuation  made  by  him  would  have  formed  a 
relevant  defence  against  the  action,  and  that  a  verdict  finding 
that  to  be  proved,  would  have  been  a  verdict  against  the  in- 
cured.  Whether  such  a  verdict  would  have  rendered  the  in^ 
aurance  void  altogether^  or  only  have  limited  the  extent  of  the 
chun,  is  a  matter  not  at  present  before  us,  and  of  which,  there- 
lore,  I  shall  say  nothing. 

But  the  tase  is  presented  in  a  yery  different  shape,'  and  to 
that  shape  it  is  iaspoirtant  to  attend,  in  order  folly  to  understand 
the  effect  of  the  verdict. 

I  have  stated  that  the  pdicy  contained  an  ohligation  to  enter 
tifto  a  reference,  and  whether  that  obligation  would,  if  chal- 
lenged, have  been  binding  or  otherwise,  we  have  no  occasion  to 
consider,  as  it  was  recognised  and  acted  upon  by  the  parties ; 
and  from  those  passages  in  the  condescendences  (arts.  8,  9  and 
40,  p.  16)  to  which  I  have  referred,  it  is  quite  plain  and  incon- 
trovertible, that  while  before  the  arbiters  a  charge  of  fraudulent 
over-valuation  was  made  and  offered  to  be  proved,  and  that, 
rightly  or  wrongfully,  the  arbiters  judged  of  and  determined 
•u  the  matters  put  before  them. 

Now,  after  the  first  issue  had  been  settled  by  the  Lord  Or- 
dinary, viz.,  the  fact  of  wilfiil  destruction  by  fire,  for  the  pur- 
fioae  of  defrauding  the  pursuers,  and  the  apf^cation  for  the  se- 
cond issue  came  before  the  Court,  the  effect  of  this  decreet  of 
the  arbiters  waa  not  lost  sight  of;  and  your  LfOrdships  accord- 
ingly did  not  send  the  question  of  frandident  over-valuation 
alone  to  the  jury,  but  fraudulent  over- valuation  with  the  in- 
tention of  destroying  the  same  by  fire.  But  this  last  proposi^ 
tlon  has  been  negatived  by  the  jury,  and  it  will  be  observed 
that  the  pursuers  are  m  pedUorio ;  and  the  question  is,  whether 
they  have  made  out  the  affirmative  of  the  issue,  or  have  ob- 
tained a  verdict  entitling  them  to  a  decree  of  reduetioA  of  the 
decreet-«rhitral.  And  after  giviag  full  consideration  to  all  die 
circumstances  I  have  stated,  I  have  found  it  impossible  to  ar- 
rive at  the  conclttsioa,  that  the  verdict  can  be  teken  as  a  verdict 
for  the  purKien,  or  aach  as  to  entitle  them  to  the  decree  for 
which  ibey  contend.    No  doaht,  being  bound  to  held  that  the 


verdict  has  established  that  the  insurance  was  made  on  a  fraud- 
ulent over- valuation,  it  can  only  be  with  great  reluctance  that 
a  decreet-arbitral  can  be  sustained  by  which  effect  is  to  be  given 
to  that  insurance  and  valuation ;  but  we  are  bound  to  regulate 
our  judgment  on  the  case  only  as  it  haa  been  legitimately  pre- 
sented to  us  for  consideration. 

The  terms,  both  of  the  summons  and  condescendence,  show 
dearly  the  extreme  difficulty  which  was  felt,  of  attempting  to 
reduce  a  decreet-arbitral,  by  which  the  valuation  in  the  insurance 
was  substantially  found  to  be  just  and  true,  upon  die  allegation 
it  was  not  so,  but  a  false  valuadon  fraudulently  represented. 
The  difficulty  was,  that,  rightly  or  wrongly,  the  arbitera,  the 
judges  chosen  by  the  parties,  had  negatived  the  averment  by 
their  decree,  that  being  the  very  thing  competent  to  their  jndg- 
mentf  and  that  it  is  matter  of  undoubted  law,  that  it  is  not  com- 
petent for  the  Court  of  Sesrion  to  review  or  reduce  their  ded- 
aion,  simply  on  the  ground  of  iniquity  or  error  of  judgment. 
Accordingly,  in  the  summons,  it  has  been  shown,  that  a  firaud- 
ulent  over-valuation  is  not  by  itself  stated  as  a  substantive 
^ound  of  reduction,  but  is  distinctly  qualified  by  being  con- 
jdned  with  another  quality,  vis.  with  the  view  of  having  the 
machinery  consumed  by  ^n ;  and  I  have  observed  that,  in  the 
eighth  plea  in  law,  and  the  nineteenth  article  of  the  condescen- 
dence, the  foundation  of  the  pursuers'  case  is  nested  on  the  same 
ground,  and  it  is  impossible  to  doubt  that  it  was  only  on  that 
specific  averment  of  the  purpose  that  the  second  issue  was 
granted ;  and  that  the  wofds,  <*  or  for  the  purpose  of  defeaiid- 
ing  the  pursuers  of  the  sum  insored,  in  the  event  of  Ae  said  na- 
dunery  bring  so  destroyed,"  were  struck  out  by  the  Court  «r 
propositi  as  not  admissible  in  die  form  oi  the  actioa.  Im^ed 
it  may  be  said,  that  every  ezcessiva  valuation,  at  least  vrfaere 
Insisted  on,  is  fi^udulent.  But  die  arbiters  had  coanpetency  to 
determine  that  matter;  and  both  the  feet  oi  over-viduation, 
and  wilfulness  and  fraud  in  representing  it,  had  been  put  fiilly 
before  them  as  matter  of  averment.  It  waa  only  the  specific 
statement,  that  this  was  done  with  the  deliherate  intent  to  bum 
the  premises,  which  changed  the  state  of  the  case  in  point  of 
rcQevancy.  The  over-valuation  waa  material,  aa  showing  the 
interest  and  motive  to  make  the  insurance  with  that  intent ; 
and  as  it  was  necessarily  fraudulent,  if  made^with  that  view,  it 
was  so  characterised  in  the  issue. 

There  was,  however,  another  and  important  reason  for  making 
the  fiust  of  fraudulent  over-valuatioa  a  part  of  the  issue ;  be- 
cause it  was  necessary  to  have  no  doubt  as  to  the  isompetency 
of  proving  a  fiict  so  essential,  notwithstanding  the  decreet- 
arbitral  under  reduction.  It  might  have  been  a  very  good  issue 
without  thoae  words.  But  unless  the  pursuers  had  been  left 
dearly  at  liberty  to  prove  the  fraud  in  the  valuation,  thdr  caae, 
in  regard  to  the  alleged  intent  to  bum,  night  have  been  un- 
reasonably limited  in  the  evidence  to  be  oflfered. 

The  ground  on  which  die  second  issue  wna  granted,  was  not 
simply  that  there  were  drcumstanoes  in  the  making  of  the  con- 
tract which  might  have  prevented  the  insured  from  recovering 
on  die  policy,  but  that  the  feet  of  a  design  frma  the  first  wil- 
fully to  burn,  went  to  the  root  of  the  insurance  aa  not  a  con- 
.  tract  of  indemnity  against  the  perU  contmnplmted,  but  entirdy  a 
wimnlalie  transaction,  where  there  was  no  intention  to  vrait  any 
such  peril,  but  a  direct  purpose  wilfully  to  create  the  miadiief, 
and  then  dieat  the  Company  by  means  of  the  felse  valnatioa. 
If  that  intention  could  have  been  proved,  there  would  have  been 
no  contract  of  insnrance  at  all,  and  of  course  no  valid  anhnns- 
sion  rdadve  to  it.  Whether  such  a  master  would  have  been 
competent  to  the  arbiters  or  not,  is  doubtfal ;  but  it  was  never 
submitted  ta  their  consideration,  and  the  sommciis  waa  amend' 
ed  on  the  distinct  aiatement,  dttt  it  only  came  to  the  knondec^ 
of  the  parties  after  the  cause  was  in  Coort. 

At  die  trial,  the  pursuers,  it  was  stated  to  us,  led  evidence  to 
prove  the  affirmative  of  the  issue,  that  the  insurance  ms  made 
with  the  ittiantion  of  homing  the  premises,  aadthls  not  by  in- 
ference merely,  but  directly.  Accordingly,  it  has  been  stated 
that  the  prendfing  Judge  laid  it  down  in  the  most  positive  terais 
to  the  jury,  that  "  unless  they  were  satisfied  either  that  the  ffane 
was  Molfid,  jor  that  the  insunmee  was  made  with  intent  tode- 
stroy  the  property  by  fire,*'  the  facts  coidd  he  of  no  eA«t  to 
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wanrant  a  verdict  for  the  purauera.  With  this  charge  before 
them, — a  charge,  too,  not  excepted  from,  and  not  now  olijected 
to, — the  jury  negatived  the  averment  that  the  fire  was  wilful,  or 
that  insurance  was  made  with  intent  to  destroy.  The  verdict 
was  therefore  not  for  the  parsuers  of  the  reduction.  In  fact, 
unless  they  were  satisfied  that  the  insurance  was  made  with  in* 
teat  to  destroy  the  machinery  by  fire,  without  flying  in  the  /ace 
of  the  judgment  of  the  Court  settling  the  issue,  there  could  have 
been  no  verdict  fbr  the  pursuem. 

But,  supposing  the  verdict  to  be  ambiguous,  and  that  the 
jury  may  have  meant  to  have  given  a  verdict  for  the  pursuers, 
see  upon  what  principle  of  construction  we  are  bound  to  pro- 
ceed: 

"  If  an  ambiguous,  &c.,  verdict  is  given,  and  the  plaintiff 
discovers  its  ambiguity,  fcc,  at  the  time  it  is  pronounced,  and 
the  jury,  on  being  called  upon,  will  not  alter  it,  the  plaintiff 
might  secure  against  its  effects  by  electing  to  be  non-suited, 
which  would  prevent  a  judgment  against  him,  founded  upon  a 
defective  verdict.  But  if  the  time  was  let  go  by  at  the  trial, 
and  the  ambiguity,  fcc.,  was  discovered  before  judgment  was 
entered  up,  I  conceive  that  the  plaintiff  might  intercept  the 
jadgment,  by  showing  the  Court  the  verdict  was  ambiguous, 
kCf  and  then  be  allowed  to  eater  a  non-suit.  But  if  the  jadg- 
ment was  allowed  to  become  final,  and  the  verdict  was  then 
discovered  to  be  defective,  it  seems  to  me  that  it  can  only  be 
considered  as  a  verdict  in  favour  of  the  defendant,  and  so  ope- 
rste  conclusively  against  the  plaintiff,  just  as  if  he  had  fiiiled  to 
prove  his  case,  and  in  consequence  let  a  verdict  and  judgment 
go  against  him.  Unless  the  matter  is  brought  in  the  way  above 
described,  to  the  notice  of  the  Court,  there  is  no  proceeding, 
according  to  the  Courts  of  Westminster  Hall,  to  bring  the 
verdict  under  the  eye  of  the  Court,  consequently,  no  opportu- 
nity for  the  Court  to  discover  the  defective  nature  of  the  ver- 
dict." Lord  Chief  Commissioner's  Treatise  on  Trial  by  Jury, 
234,235. 

But  your  Lordships  wUl  observe,  that  there  was  but  one  ques- 
tion put  in  the  issue,  though  it  had  two  qualities  adjected  to  it. 
The  verdict  aflirms  the  fint  quality,  but  negatives  the  second. 
The  second  was  essential  to  the  case  which  the  pursuers  were 
allowed  and  undertook  to  prove;  and,  therefore,  when  the  jury 
negatived  that,  they  in  reality  refused  to  find  for  the  pursuers 
upon  the  issue,  as  they  were  bound  to  do,  according  to  the 
charge  of  the  presiding  Judge. 

Lord  Moncreiff  no  doubt  might  have  required  the  jury  to 
reconsider  their  verdict  before  allowing  it  to  be  recorded,  and 
both  parties  had  the  power  of  requiring  him  to  do  so ;  but  no 
such  motion  was  made,  and  the  verdict  stands,  and  is  now  final. 
But  if  the  jury  had  adhered  to  that  verdict,  and  stated  that  they 
could  not  agree  to  any  other  verdict,  I  think  it  sufficiently  an- 
swers and  exhausts  the  issue,  and  that  he  could  not  finally  have 
reused  to  take  it.  Certainly  they  could  not  have  been  de- 
tained for  twelve  hours,  and  then  dismissed  as  without  a  ver- 
dict, while  this  was  tendered ;  but  both  parties  held  it  to  be  a 
good  verdict  on  the  issue ;  and  there  being  no  general  issue  be- 
fore the  jury,  it  finds  all  the  matter  of  fact  that  was  contained 
in  it :  It  finds  one  part  of  that  matter  of  fact  proved,  and  the 
other  not  proved ;  and  it  is  for  us  to  say  what  is  the  effect  of 
the  whole  in  point  of  law.  And,  upon  the  whole,  as  the  pur- 
suers have  fidled  to  prove  the  affirmative  of  their  issue,  I  think 
it  must  be  taken,  as  in  its  direct  and  immediate  effect,  a  ver- 
dict for  the  defender. 

As  Lord  Moncreiff  sat  here  during  part  of  the  discussions, 
and  before  it  was  found  that  the  case  must  be  decided  by  the 
Coon  as  now  constituted,  it  may  be  satisfhctory  for  your  Lord- 
ships to  know,  that  his  Lordship  entirely  concurs  in  this  opi- 
nion ;  and  it  is  also  in  concurrence  with  his  opinion,  that  I  pro- 
pose to  your  Lordships  to  pronounce  a  special  interlocutor, 
finding,  in  the  Jint  place,  in  the  very  words  of  the  verdict ; 
^hfy  that  the  pursuers  having  in  consequence  failed  to  esta- 
blish either  the  fifth  or  sixth  grounds  of  reduction  set  forth  in 
the  summons,  repelling  the  same  accordingly ;  and  before 
further  answer,  remitting  to  the  Lord  Ordinary  to  hear  parties 
on  the  remaining  grounds  of  reduction,  and  to  proceed  accord- 
ing to  justice.    The  only  difficulty  I  have,  and  in  that  Lord 


Moncreiff  also  concurs,  is  upon  the  point  of  expenses.  If  it  be 
not  imperative  upon  us  to  decide  immediately  as  to  the  ex- 
penses of  the  trial,  I  am  for  reserving  that  question  till  the 
issue  of  the  cause ;  and  if  we  are  bound  to  proceed,  and  the 
naatter  is  discretionary,  I  think  the  solemn  determination  of  the 
jury,  with  the  concurrence  of  the  Court,  that  there  was  an  over 
valuation  fraudulently  made,  must  operate  very  strongly  against 
the  claim  which,  with  regard*  to  them,  is  maintained  by  the  de- 
fender. The  practice  which  it  must  thereby  put  an  end  to  is 
one  of  a  most  dangerous  tendency,  viz.  that  of  valuing  prdperty 
with  a  view,  not  to  its  intrinsic  worth,  but  the  speculative  value 
which  it  may  have  in  the  contemplation  of  the  owner ;  and  for 
my  own  part,  I  would,  in  the  circumstances  of  the  case,  be  for 
disallowing  the  expenses. 

The  above  opinion  was  .unanimously  assented  to, 
and  the  following  interlocutor  was  pronounced : 

"  The  Lords  having  considered  the  verdict  found  by  the 
jury  on  the  issues  in  this  cause,  whereby  they  found  for  the  de- 
fender on  the  first  issue,  and  on  the  second  issue  they  found 
that  the  insurance  was  effected  by  the  defender  upon  a  fraud- 
ulent over- valuation  of  the  machinery,  but  not  with  Ae  intention 
of  destroying  the  same  by  fire  ;  and  having  hesrd  counsel 
thereon,  in  respect  that  the  pursuers  have  in  consequence 
fidled  to  establish  either  of  the  reasons  of  reduction  set  forth  in 
the  amendment  to  the  summons  of  reduction  at  their  instance, 
and  which  are  marked  sexto  and  aeptimo  in  the  said  amend- 
ment. Repel  the  same  accordingly,  and  supersede  consideration 
of  the  other  reasons  of  reduction  m  the  said  summons,  and  of  the 
question  of  expenses,  until  the  next  session." 

Judge  at  the  Dial,  Lord  Moncreiff. — Act.  Dean  of  Faculty 
(Hope),  P.  Robertson,  Neaves ;  G.  and  W.  Napier,  W.S., 

Agents Alt.  D.  McNeill,  A.  Anderson;  James  Wright,  W.S., 

Agent fJ.O.M.1 


llM^arcAl837. 
Sbcond  Division. — (J.D.M.) 

No.  224. — Archibajld  Galbeaith  and  Others, 
Advocators  and  Defenders^  v.  The  Rev.  James 
Smith  and  Others,  Respondents  and  Pursuers. 

Process — Interdict — Interim  Possession — Church — Dissenters 
— Where  a  Relief  meeting»hotue  toaa  vested  in  certain  parties^ 
**  as  trustees  and  managers  for  themselves^  and  Jar  behoof  of 
the  whole  other  managers  and  members,  both  present  and  to 
come,  of  the  said  Relief  congregation,**  and  the  Relief  Synod 
declared  the  minieter  of  this  meeting-house  "  out  of  connection 
witht  the  Relief  body,"  and  appointed  the  church  to  be  preached 
vacant —  Circumstances  in  which  the  interim  possession  of  the 
church  was  divided  between  two  different  sections  of  the  con' 
gregation,  who  adhered  respective^  to  their  minister;  and  to  the 
judgment  of  the  Synod,  both  parties  professing  to  be  guided  by 
**  Relief  principles,**  till  the  issue  of  an  action  of  declarator 
should  determine  the  question  of  right  between  them. 

On  the  19th  December  1835>  a  petition  was  present- 
ed to  the  Sheriff  of  Argyll  by  the  Rev.  James  Smith, 
minister  of  the  Relief  Church  at  Campbeltown,  and 
by  two  of  the  proprietors  of  the  church,  praying  for  an 
interdict  against  Archibald  Gaibraith,  the  preses  of  the 
managers  pf  the  church,  and  all  others,  from  giving 
access  to  any  person,  except  the  petitioner,  Smith>  to 
preach  in  the  church  or  grounds  adjoining,  and  also 
praying  an  interdict  against  Alexander  Harvie,  or  any 
other  minister  of  the  Relief  Presbytery,  preaching  the 
church  vacant,  until  the  petitioner's  civil  rights  in  the 
church  should  be  ascertained  in  the  Supreme  Court. 

To  this  petition  answers  were  lodged,  both  by  Mt 
Galbraith  and  by  the  Relief  Presbytery.  The  sub- 
stance di  the  matter  at  issue  will  be  sufficiently  stated 
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in  the  following  extract  from  the  SheriflTs  note,  on 

confirming  the  interdict  which  he  had  granted  on  the 

petition  being  presented : 

"  The  question  relates  to  interim  possession  of  a  tenement 
or  building,  which  has  been  long  known  by  the  name  of  the 
Relief  Church  or  Meeting-house  of  Campbeltown,  and  which 
has  been  used  as  a  place  of  public  worship  by  a  particular  con- 
gregation of  Chrisdans.  The  property  seems  to  be  feudally 
vested  in  certain  individuals,  *  as  trustees  and  managers,  for 
themselves,  and  for  behoof  of  the  whole  other  managers  and 
members,  both  present  and  to  come,  of  the  said  Relief  congre- 
gation.* These  trustees,  and  their  predecessors,  seem  to  have 
been  in  use  to  grant  regular  feudal  conveyances  to  seats  in  the 
said  meeting-house,  and,  at  the  same  time«  to  give  the  pur- 
chaser right,  under  certain  condidoiis,  to  a  portion  of  the  area 
of  the  building,  effeiring  to  the  seat  or  pew  conveyed.  The 
petitioner  Mr  Smith,  under  an  agreement  with  the  managers, 
was  appointed  minister  of  this  meeting-house,  and,  as  such,  he 
was  also  put  in  possession  of  a  dwelling-house,  garden  and 
park,  which  seem  to  be  held  by  the  trustees  very  much  in  the 
same  noanner  as  the  meeting-house  itself.  So  far  as  his  spirit- 
ual functions  were  concerned,  he  seems  to  have  been  inducted 
and  ordained  with  the  sanction,  and  under  the  authority,  of 
the  religious  body  commonly  known  by  the  name  of  the  Relief 
Presbytery.  After  being  so  put  in  possession,  nothing  has  yet 
occurred  which  can  deprive  him  of  that  possession,  except  cer- 
tain proceedings  in  the  Relief  I^resbytery  and  Sj^od  at  Glas- 
gow, which,  he  nuuntains,  were  quite  irregular  in  themselves, 
but  the  result  of  which  was,  that  they  declared  '  Mr  Smith  out 
of  connection  with  the  Relief  body.'  In  this  situation,  being 
apprehensive  that  he  might  be  disturbed  in  the  exercise  of  his 
office  as  minister  of  this  meeting-house,  and  also  on  the  ground 
that  he  was  about  to  raise  a  declarator,  to  have  his  civil  rights 
as  minister  ascertained,  he,  along  with  two  of  the  proprietors 
and  managers,  gave  in  the  original  application,  praying  that  the 
preses  of  the  managers  and  the  beadle  and  key-keeper  should 
be  interdicted  from  giving  access  to  any  person  whatever,  ex- 
cept the  petitioner  Mr  Smith,  to  preach  in  the  said  church  or 
meeting-house,  and  also,  that  Mr  Harvey,  or  any  other  minister 
of  the  Relief  Presbytery,  should  be  interdicted  *  from  preach- 
ing the  said  church  vacant,  until  the  petitioner's  civil  rights  are 
ascertained  in  the  Supreme  Court.*  This  application  is  op- 
posed by  a  numerous  party  of  the  managers,  proprietors,  and 
members  of  the  congregation,  who  have  declared  that  they  ad- 
here to  the  decision  of  the  Relief  Presbytery  and  Synod,  cut- 
ting off  Mr  Smith's  connection  with  that  body.  Since  the 
application  was  given  in,  a  declarator  has  been  raised  at  the  in- 
stance of  the  petitioner  Mr  Smith,  and  of  Messrs  Watson  and 
.  Colville,  a  trustee  and  manager  for  the  Relief  Congregation, 
and  likewise  two  of  the  proprietors  of  the  meeting-house.  The 
second  conclusion  of  that  declarator,  which  seems  to  be  solely 
at  the  instance  of  the  two  proprietors,  is,  that  they  *  and  the 
other  proprietors  of  the  said  church,  have  the  sole  and  exclu- 
sive management  of  the  same,  and  of  the  said  noanse  and  gar- 
den, and  of  the  other  property  belonging  to  the  said  Society  of 
Relief,  free  from  any  contest  or  interference  by  the  said  Pres- 
bytery or  Synod  of  Relief,  and  not  affectable  by  their  acts  and 
deeds.'  The  third  conclusion,  which  seems  to  be  solely  at  the 
instance  of  the  petitioner  Mr  Smith,  is,  that  he  adheres  to  the 
principles  of  Relief,  as  declared  at  some  previous  period ;  and 
farther,  '  that  the  proceedings  and  sentences  of  the  aforesaid 
Presbytery  and  Synod  of  Relief,  are  ineffectual  to  deprive  the 
said  James  Smith  of  his  character  of  minister  of  the  said 
church,  or  of  any  rights  or  privileges  belonging  to  or  enjoyed 
by  him  as  such,  and  that  the  said  James  Smith  is  still  minister 
of  the  said  Church  of  Relief,  and  that  his  incumbency  has  been 
in  nowise  brought  to  an  end,  and  that  he  has  right  to  preach  in 
the  said  Church  of  Relief,  and  to  enjoy  the  use  of  the  manse 
and  other  endowments,  and  all  other  rights  and  privileges  per- 
taining to  the  minister  of  the  said  church  during  his  incumbency ; 
and  that  the  other  pursuers,  and  all  who  may  adhere  to  them, 
are  entitled  to  the  unmolested  use  and  enjoyment  of  the  seviees 
of  the  said  Reverend  James  Smith  in  the  said  church  in  time 
to  come."* 


The  present  advocation  was  then  bronght,  in  which 
the  advocators  contended — 1«  The  church  or  meeting* 
house  in  question  having  been  acquired  and  being  held 
in  trust  for  a  Relief  congregation,  and  having  uniform- 
ly, since  its  first  erection,  been  possessed  exclusively 
by  a  congregation  in  communion  with  the  Relief  Church, 
it  is  an  inversion  of  the  state  of  possession  to  allow  it 
to  be  possessed  by  a  congregation  not  in  communion 
with  that  church,  or  its  pujpit  to  be  occupied  by  a 
minister  who  is  not  in  connection  with  the  Relief  Synod 
and  Presbytery.  2.  Mr  Smith's  right  to  occupy  the 
pulpit  of  the  said  meeting-housey  or  to  ei\|oy  any  of 
the  other  rights  appertaining  to  the  minister  of  the 
said  congregation,  was  derived  exclusively  from  his 
ordination  by  the  Relief  Presbytery,  and  depended  on 
his  holding  the  character  he  derived  from  such  ordina- 
tion ;  and  whenever  he  was  deprived  of  such  character^ 
and  ceased  to  be  connected  with  the  Relief  Synod  and 
Presbytery,  his  right  to  possess  the  said  pnlpit,  or  to 
enjoy  any  of  the  other  rights  appertaining  to  the  mi- 
nister of  the  said  congregation,  came  to  an  end.  3* 
Pending  the  action  of  declarator,  the  possession  should 
be  continued  as  formerly  with  the  Relief  congregation, 
and  with  such  ministers  or  probationers  as  shall  be  ap- 
pointed by  the  Presbytery  or  Synod  to  preach  or  offi- 
ciate in  the  said  meetii^-house# 

The  respondents  maintained— ^I.  The  pursuer,  Mr 
Smith,  being  a  minister  of  the  gospel  fully  qualified  to 
perform  all  ministerial  duties,  and  holding  inviolate 
Relief  principles,  is  entitled  to  retain  the  use  of  the 
church  as  formerly  ei\joyed  by  him,  and  his  incum- 
bency has  not  come  to  a  termination.  2.  The  other 
pursuers,  adhering  to  the  Relief  principles,  as  held  by 
the  original  founders  of  the  said  church,  were  entitled, 
as  proprietors  of  that  church,  to  the  enjoyment  of  the 
services  of  Mr  Smith,  and  cannot  be  deprived  of  these 
by  parties  who  have  abandoned  the  said  principles. 
3.  The  right  of  Mr  Smith  to  the  use  and  possession  of 
the  church,  as  well  as  to  the  stipend  and  to  the  manse, 
is  a  civil  right  depending  on  his  contract  with  the  pro- 
prietors, and  is  not  affectable  by  the  acts  and  deeds  of 
the  Synod  of  Relief,  fiuther  than  that  the  effect  -of 
these  may  have  been  recognised  by  such  contract.  4. 
The  acts  and  deeds  of  the  Relief  Synod  in  the  present 
case,  though  in  all  respects  regular,  could  not  affect  the 
said  contract ;  but  further,  being  unwarranted  by  their 
own  principles,  and  in  violation  of  their  own  rules  and 
regulations,  they  can  have  no  civil  effect  whatever 
given  to  them.  5.  Pending  the  action  of  declarator 
now  before  the  Court,  the  previous  state  of  possession 
ought  not  to  be  inverted. 

The  Lord  Ordinary  reported  the  case  to  the  Court, 
and  at  same  time  issued  Uie  following 


«( 


Note, — As  the  Lord  Ordinary  is  not  prepared  to  recal  the 
interdict,  or  at  least  is  of  opinion  that  sufficient  grounds  have 
not  been  shown  for  disturbing  Mr  Smith's  possession  as  minis- 
ter of  the  church  at  Campbeltown  during  the  dependence  of  the 
process  of  declarator,  he  thinks  it  the  most  advisable  course  to 
report  the  cause. 

"  The  way  in  which  the  advocators  have  prepared  their  case 
is  at  least  attended  with  inconvenience.  It  has  evidently  oc- 
casioned expense  and  trouble  to  the  respondents ;  but  it  has, 
besides,  tended  to  perplex  and  extend  the  discussion  unneces- 
sarily. Certainly  it  b  true,  that  the  advocators,  in  the  debate, 
from  the  first  opened  on  all  the  history  and  merits  of  the  cause. 
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of  which  pleading  the  Lord  Ordinary  has  full  notes  before 
him;  but  the  most  awkward  result  is,  that  the  ground  now 
taken  in  justification  of  the  proceedings  of  the  Relief  Presby* 
tery  and  Synod  is  essentially  different  from  any  thing  previous- 
ly maintained,  and  is  not  easily  to  be  found  in  the  terms  of  the 
sentence  itself.  Whether  it  is  solid  and  available  or  not,  it 
does  not  appear  to  have  been  the  ground  of  judgment  contem- 
plated. 

"  The  advocators  represent  this  cause  as  of  very  great  im- 
portance to  all  the  associations  of  dissenters  in  this  country, 
and  seem  to  be  of  opinion,  that  even  to  entertain  the  question 
of  interdict  is  inconsistent  with  their  privileges.  The  Lord 
Ordinary  doubts  much  if  it  will  be  found  to  be  of  the  impor- 
tance attached  to  it,  unless  it  should  turn  out  in  the  declarator 
that  the  trial  of  it  is  to  be  made  the  test  of  something  different 
from  the  apparent  merits  of  the  cause  itself;  and  in  the  view 
which  he  has  of  the  possessory  question,  it  does  not  appear  to 
involve  any  more  general  question  than  such  as  the  Court  have 
frequently  dealt  with  before. 

**  The  advocators,  and  the  Ecclesiastical  Body  to  which 
they  state  themselves  as  belonging,  need  be  under  no  alarm  lest 
the  Court  should  interfere  with  the  spiritual  determinations  of 
their  Presbytery  and  Synod,  in  matters  of  a  purely  spiritual 
nature.  The  Lord  Ordinary  is  well  assured  that  this  is  what 
the  Court  never  will  do,  and  for  himself,  he  has  too  deep  a 
sense  of  the  importance  and  the  extent  of  the  laws  of  toleration, 
to  give  any  judgment  which  he  could  imagine  to  have  any 
such  tendency.  But  the  soil  and  fabric  of  a  church  are  a  sub- 
ject of  civil  property ;  and  when  a  question  arises  either  as  to 
the  absolute  right  and  title  in  such  a  subject,  or  as  to  the  right 
to  possess  it,  while  the  question  of  property  is  under  trial,  the 
Court  must  necessarily  judge  of  such  questions,  by  applying  to 
this  case  of  title  and  contract,  with  due  regard  to  its  great  pe- 
culiarity, the  same  principles  of  municipal  law  which  regulate 
simihir  questions  on  other  contracts ;  and  they  cannot  be  de- 
terred or  excused  from  doing  so,  merely  because  the  dispute 
comes  out  of  the  spiritual  relations  of  the  parties,  and  the  spirit- 
ual objects  for  which  the  building  was  acquired,  or  because  the 
discussion  may  involve  the  necessity  of  taking  some  view  of  ec- 
clesiastical affairs. 

"  This  is  a  case  of  contract  simply,  and  it  is  perfectly  mani- 
fest that  no  aid  can  be  obtained  in  the  argument,  on  the  one 
side  or  the  other,  from  the  law  applicable  to  the  Established 
Church,  which  rests  on  public  Statutes. 

"The  advocators  lay  the  basis  of  their  argument  on  an  as- 
sumption, which  they  hold  to  be  proved,  that,  by  the  contract, 
the  church  in  question  is  held  as  a  trust  for  a  congregation  of 
Christians  in  inseparable  connection  with  the  Presbytery  and 
Synod  of  Relief,  and  that  all  Idr  Smith's  status  and  rights  as 
minister  in  it  are  absolutely  dependent  on  his  remaining  in  that 
connection ; — ^then  it  is  farther  assumed  to  be  settled  law,  that, 
in  the  case  of  a  difference  among  the  proprietors  of  such  a  build- 
ing, the  orders  or  determinations  of  the  Presbytery  and  Synod, 
whatever  they  may  be,  however  they  may  have  been  arrived 
at,  and  whatever  may  have  been  the  ground  of  charge  or  point 
of  difference,  must  be  absolutely  condusive  and  binding  on  the 
proprietors  and  the  minister,  and  must  constrain  the  civil  court 
at  once  to  decide  the  dvil  question  accordingly; — and  it  is 
finally  assumed,  that  the  sentence  of  the  Synod  in  this  case  is 
a  sentence  of  deposition,  or  equivalent  to  it,  and  that  the  ap- 
pointment of  Mr  Harvie  to  preach  the  church  vacant  is  a  sptrt/- 
«a/  proceeding,  with  which  the  civil  court  ought  not  to  inter- 
fere. 

**  However  probable  the  grounds  may  be  thought  to  be  on 
which  the  first  assumption  is  made,  it  is  distinctly  controverted 
in  the  extent  maintained,  on  fiu:ts  and  reasonings  which  will 
require  investigation  and  discussion.  The  Lord  Ordinary  is 
desirous  not  to  prejudge  any  question  which  must  be  tried  in 
the  declarator,  and  therefore  he  gives  no  opinion  on  that  ques- 
tion of  fiict  at  present.'  But  supposing  it  could  be  held,  not- 
withstanding the  denial,  that,  previous  to  the  dispute,  the 
church,  the  minister,  the  proprietors,  and  the  congregation, 
were  in  such  connection  with  the  Relief  Synod  as  to  be  perma- 
nently under  their  ecclesiastical  jurisdiction,  the  advocators  go 


a  great  deal  too  fast  in  assuming  the  law  to  be  so  broadly  set- 
tled as  they  allege.  The^  seem  to  have  misled  themselves,  by 
looking  only  at  the  first  judgment  of  the  Court  in  the  case  of 
Craigdallie  v.  Aikman ;  but  it  is  impossible  to  read  the  judg- 
ment of  the  House  of  Lords  remitting  that  cause,  the  ultimate 
interlocutor  of  the  Court,  February  21,  1815,  (respondent's 
case,  p.  75,)  and  the  speech  of  Lord  Eldon  in  affirming  it, 
without  seeing  that  it  was  not  there  held,  that  all  consideration 
of  the  grounds  of  dispute  or  the  nature  of  the  proceedings  must 
be  exduded,  and  that  there  may  be  much  room  for  discussion 
before  it  is  made  clear  that  a  similar  judgment  must  be  pro- 
nounced in  this  cas.\  The  Lord  Ordinary  desires  to  express 
no  opinion  on  the  matters  actually  alleged,  as  being  suffident  or 
insuifident  to  warrant  the  plea  of  the  respondents ;  but  to 
show  the  doubtful  nature  of  the  point  here  taken  by  the  advo- 
cators as  condusive  in  point  of  law,  under  the  case  of  Craig- 
dallie, in  the  question  of  possession,  he  will  make  the  supposi- 
tion that  the  Synod  had  actually  resolved  to  join  the  Secession 
church,  and  he  thinks  that,  attending  to  the  original  principles 
of  the  Relief  church,  and  the  doctrine  delivered  by  Lord 
Eldon,  it  would  be  difficult  to  hold  that  Mr  Smith  could  be 
deprived  of  his  condition  and  rights  as  minister  of  the  Campbel- 
town church,  or  that  any  portion  of  the  proprietors  could  be 
deprived  of  their  property  in  it,  because  he  or  they  declined  to 
concur  in  such  a  miion,  and  it  is  also  a  question  of  importance, 
whether  the  standing  laws  of  the  Relief  body  are  not  pars  con» 
tractus  which  the  Court  is  obliged  to  consider. 

"  But  the  advocators  would  still  be  in  great  difficulty  in  the 
third  part  of  their  acgument,  even  though  the  two  first  were  as 
clear  as  they  take  them  to  be.  Throughout  the  revised  case, 
they  state  that  the  Synod  pronounced  a  sentence  of  deposition 
against  Mr  Smith.  The  Lord  Ordinary  must  express  his  sur- 
prise at  this,  and  at  the  very  Ught  manner  in  which  they  treat 
the  palpable  fact,  that  there  is  no  such  sentence,  when  the^  at 
last  speak  of  it.  He  will  give  no  opinion  as  to  what  might 
have  been  the  effect  of  such  a  sentence.  He  believes  that  the 
ministers  of  the  Relief  Synod  feel  too  truly  the  solemnity  of 
such  a  measure  to  have  adopted  it  in  such  a  case ;  and  very 
sure  he  is,  that  it  is  a  thing  altogether  of  a  different  order,  and 
leading  to  consequences  essentiidly  different,  from  the  sentence 
which  was  pronounced.  But  there  is  not  even  any  act  of  the 
Synod  dissolving  Mr  Smith's  pastoral  relation  to  his  congrega- 
tion, supposing  that  to  have  been  competent;  and  this  the 
Lord  Ordinary  must  consider  as  raising  a  farther  very  serious 
difficulty  in  the  case  of  the  advocators  for  recal  of  the  inter- 
dict. He  is  aware  that,  in  Craigdallie's  case  (but  not  in  Bul- 
lock's), similar  words  only  with  those  used  here  occurred.  But 
in  that  case,  the  minister  had  voluntarily  separated  himself 
from  the  Synod,  and  rested  his  case  on  the  departure  from 
principle  which  he  expected  to  prove  against  them ;  and  yet  an 
interdict  against  altering  the  possession  was  granted.  The 
question  here  is,  whether  the  anomalous  sentence  pronounced 
(not  censure,  suspension,  or  deposition),  of  cutting  Mr  Smith  off 
from  connection  with  the  Relief  Synod,  is  suffident,  de  piano, 
to  compel  a  change  in  the  possession  of  the  church.  It  appears 
to  the  Lord  Or£nary  that  this  must  be  solved  in  the  negative, 
even  on  the  showing  of  the  advocators,  if  the  step  by  which  he 
is  to  be  exduded  from  the  church  is  to  be  considered  as  wholly 
or  partly  a  dvil,  and  not  purely  a  spiritual  proceeding.  That  it 
is  in  its  main  purpose  and  effect  civil,  is  very  dear  to  the  Lord 
Ordinary. 

"  The  Relief  Presbytery  and  Synod  have  no  property  in,  or 
command  over  this  church  as  a  subject  of  property.  It  belongs 
to  the  proprietors,  whatever  may  be  the  purposes  of  the  trust. 
Put  the  case,  then,  that  all  the  proprietors,  nay,  that  every  one 
person  connected  with  it,  concurred  with  Mr  Smith,  and  ad- 
hered to  him,  what  would  be  the  effect  of  a  sentence  of  the 
Synod,  cutting  him  of  from  their  connection?  Manifestly 
none  at  all,  but  that  he  and  his  people  would  all  lose  the  bene- 
fit of  such  a  spiritual  connection.  Could  the  Synod  be  allow-, 
ed,  under  the  colour  of  such  a  proceeding,  to  come  to  the 
pulpit  of  the  church  and  declare  the  place  vacant  till  another 
minister,  willing  to  be  connected  with  them,  should  be  ap« 
pointed?     Surely  not.     The  statement  here  b,  that  a  great 
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majority  of  tbe  proprietors  and  congregation  adhere  to  the 
Synod.  No  doubt  it  is  so.  But  that  does  not  alter  the  force 
of  the  illustration  to  prove  that  the  question  of  possession, 
under  such  a  sentence,  is  a  civii,  and  not  an  eccUsitutical  ques- 
tion. Neither  of  the  parties  here  say  that  the  point  is  to  be 
determined  by  a  majority  of  the  proprietors ;  and  the  cases  do 
not  warrant  such  a  rale.  Yet  upon  the  very  same  sentence  it 
is  undeniable,  that,  in  the  case  supposed,  the  civil  court  would 
at  once  protect  the  parties  against  any  interference  by  the 
Presbytery.  They  might  cease,  being  cut  off,  to  be  in  connec- 
tion with  the  Relief  Synod ;  but  their  property  would  remain 
in  their  own  hands,  unaffected  by  any  such  sentence.  Accord- 
ingly, neither  Mr  Harvie  nor  the  Synod  maintain  any  civil  in- 
terest here.  But  tbe  difference,  that  it  is  the  minister  having 
a  civil  right  of  his  own,  and  a  certain  number  of  the  proprietors 
only,  who  are  the  applicants  for  the  interdict,  does  not  affect 
^e  material  point,  that  the  question  of  interim  possession  is 
essentially  a  civil  question.  If  it  were  avowed  that  the  Relief 
Synod  had  joined  the  Unitarians,  and  had  cut  off  Mr  Smith 
from  their  connection  because  he  would  not  go  with  them ; 
majority  or  minority  of  those  maintaining  the  property  on  its 
known  purposes,  would  not  bear  to  be  spoken  of. 

"  The  case  of  the  advocators  gets  some  plausibility  from  the 
particular  form  of  the  interdict  asked  and  granted, — to  prohibit 
all  persons,  except  Mr  Smith,  from  preaching  in  the  church,  or 
on  the  green,  and  particularly  Mr  Harvie,  from  preaching  the 
church  vacant.  Perhaps  the  form  of  words  may  not  be  the 
best  chosen  possible.  But  even  the  form  may  be  justified,  on 
this  ground,  that  the  Presbytery,  after  cutting  Mr  Smith  off 
from  their  connection,  had  no  right  to  interfere  with  his  duty 
in  bis  own  church,  unless  they  can  establish  the  point  that  the 
effect  of  such  a  sentence  was  to  invert  Instantly  the  civil  rights 
connected  with  that  church;  and  as  to  the  substance  of  the 
thing,  however  it  may  be  expressed,  both  parties  agree  that  it 
is  simply  whether  there  are  grounds  for  turning  Mr  Smith,  and 
the  proprietors  who  adhere  to  him,  out  of  possession  of  the 
premises,  while  it  is  yet  nth  judice  in  the  declarator  whether 
Mr  Smith's  contract  can  be  so  infringed,  and  whether  the  trust 
stands  for  the  one  class  of  proprietors  or  the  other.  Tbe 
notion  that  excluding  Mr  Smith  from  the  church  is  no  inver- 
sion of  the  possession,  because  he  cannot  preach  there  as  a  mi- 
nister in  connection  with  the  Relief  Synod,  is  little  better  than  a 
play  upon  words. 

'*  The  matter  being  thus  reduced  to  a  question  of  civil  rights, 
the  Lord  Ordinary  looks  to  the  precedents,  and  he  sees  that, 
in  the  case  of  Craigdallie,  and  more  remarkably  in  that  of  Bul- 
lock, January  81,  1809,  even  after  the  first  judgment  in  Craig- 
dallie, interdicts  against  any  change  of  possession  were  granted, 
and  that  the  state  of  possession  was  aJso  preserved  in  the  case 
of  M'Crie,  February  24,  1809,  till  final  judgment.  The  pre- 
sent case  appears  to  the  Lord  Ordinary  to  be  much  stronger 
for  not  altering  the  possession  than  any  one  of  those  cases, 
because  the  constitution  of  the  church  and  congregation  is  more 
doubtful,  and  the  grounds  of  objection  to  the  proceedings 
against  Mr  Smith,  and  the  change  of  principle  by  the  Synod, 
are  much  more  tangible.  Very  possibly  the  advocators  may  ulti- 
mately make  out  their  case ;  but  it  must  be  fidrly  tried,  and  not 
seised  summarily." 

Their  Lordships  pronounced  the  following  interlo- 
cutor : 

*'  Advocate  the  cause,  and  read  the  interlocutor  pronounced 
by  the  Sheriff,  and  find  that,  till  otherwise  ordered  by  the 
Court,  the  advocators  and  respondents  shall  enjoy  an  equal 
poasession  of  the  meeting-house  and  pulpit  in  question,  com- 
mencing on  Sabbath  the  19th  day  of  March :  the  advocators 
having  the  use  on  that  day  of  the  said  meeting-house  for  the 
forenoon  and  evening  diets,  and  the  respondents  for  the  after- 
noon of  that  day ;  and  on  the  succeeding  Sabbath,  the  26th  of 
March,  the  respondents  having  in  like  manner  the  use  of  the 
meeting-house  for  the  forenoon  and  evening  diets,  find  the  ad- 
vocators for  the  afternoon  diet,  and  so  on  alternately  on  each 
suoceasive  Sabbath  throu(j^out  the  year,  but  under  this  qualifi- 
catioD,  that  on  the  oeoasioiis  of  the  ordinary  adminittnittons  of 


the  sacrament,  the  advocators  shall  have  tho  exclusive  use  of 
the  meeting-house  on  the  Communion  Sabbath,  and  relarive 
days  of  service  of  the  summer  sacrament,  and  that  the  respon- 
dents shall  have  the  like  exclusive  use  of  the  meeting-house  on 
the  occasion  of  the  winter  sacrament ;  and  declare,  that  in  the 
BDeantime  no  step  shall  be  taken  to  preach  or  declare  the  said 
meeting-house  vacant :  it  being  understood  that  this  shall  not 
interfere  with  any  right  on  the  part  of  the  advocators  to  have  a 
stated  pastor  appointed  to  them,  provided  he  shall  not  be  ap- 
pointed as  minister  of  the  said  meeting-house :  and  to  the  effect 
foresaid,  grant  the  interdict  applied  for,  and  quoad  ultra  refuse 
Uie  same  ta  hoc  statu,  and  decern :  Quoad  ultra,  remit  this  pro- 
cess to  the  action  of  declarator  raised  at  the  instance  of  the 
respondents,  and  now  depending  before  Lord  Moncreiff,  with 
power  to  his  Lordship  to  determine  all  questions  of  expense, 
hine  inde,  at  the  issue  of  the  cause ;  and  further,  allow  the 
decree  now  pronounced  in  regard  to  the  question  of  interdict, 
and  as  regulating  the  interim  possession,  to  be  extracted  ad  in- 


terim.'* 


Lord  Ordinary,  Moncreiff.^^c/.  More,  Moiiteath;  W.,  A. 

G.,  and  R.  Ellis,  W.S.,  Agents Alt,  Dunlop;  Sdpio  M*Tag- 

gart,  W.S.,  Agent [J.D.M.J 


\6ih  March  1837. 
Jdet  Cause Second  Division (J.D.M.) 

No.  225 James  Russel,  Pursuer^  v.  John  Lum»- 

DEN  Shirrefs,  Defender. 

Damages — Written  Defamation — £500  damages  awarded  to  a 
party  who  waM  posted  as  **a  calumniator  and  coward." 

The  present  action  arose  out  of  the  following  cir- 
cumstances: The  defender,  in  1831,  became  the  part- 
ner in  business  of  Mr  Robert  Alcock,  the  law  agept, 
and  an  intimate  friend  and  adviser  of  the  pursuer,  who 
afterwards  continued  to  employ  the  firm  of  Slnrrefs 
and  Alcock  as  his  law  agents.  In  1832,  the  pursuer 
sold  to  Mr  Alcock,  for  the  sum  of  £1350,  a  tenement 
in  Aberdeen,  called  North  Lodge,  of  which  he  granted 
an  absolute  disposition  to  Alcock,  the  'defender  being 
one  of  the  instrumentary  witnesses  to  the  deed.  The 
price  was  not  then  peud,  but  it  was  arranged  that  Al- 
cock should  pay  it  by  instalments  of  £100.  The  de- 
fender said  he  had  no  positive  knowledge  of  this  trans- 
action, and  was  no  party  to  it,  though  he  admitted  his 
impression,  from  his  knowledge  of  Mr  Alcock's  cir- 
cumstances, that  he  could  not  have  paid  up  the  price, 
or  any  large  part  of  it.  In  November,  1834,  Mr  Al- 
cock granted  a  bond  for  £1000  on  North  Lodge  to  Mr 
William  Lumsden  at  Disblair,  a  client  and  creditor  of 
Shirrefs  and  Alcock.  Mr  Lumsden  gave  an  order  on 
the  firm  for  £700,  which  was  accordingly  debited  to 
his  account  as  paid  to  Mr  Alcock,  and  the  remaining 
£300  was  paid  to  Mr  Alcock  in  cash,  £100  of  which 
was  carried  to  the  credit  of  the  pursuer,  as  a  payment 
on  account  of  the  price  of  North  Lodge.  Soon  after 
the  firm  of  Shirrefs  and  Alcock  was  dissolved ;  and  as 
the  pursuer  had  complained  of  the  bond  to  Mr  Lums- 
den, as  interfering  with  his  security  for  the  payment 
of  the  instalments  of  the  price,  Mr  Alcock  granted  the 
pursuer  a  reconveyance  of  the  property,  su^ect,  how- 
ever, to  the  burden  of  William  Lumsden's  bond  for 
£1000. 

The  pursuer  continued  to  employ  Mr  Aloock  as  his 
ilgent  or  man  of  business  in  Aberdeen,  and  to  be  on 
friendly  terms  with,  and  reoeive  the  visits  of  the  de- 
fender.   Besides,  he,  on  diiFereiit  occasionsy  expressed 
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bimself  satisfied  with  the  conduct  of  the  defender.  The 
above  transactions,  however,  having,  on  one  or  two 
occasions,  been  the  subject  of  conversation,  the  pursuer 
expressed  his  opinion,  that  the  conduct  of  Alcock  was 
culpable  in  granting  the  bond  to  William  Liunuden, 
and  that  the  defender  was  not,  in  the  circumstances, 
free  from  blame.  In  particular,  on  one  occasion  the 
pursuer  invited  the  defender  and  his  brother  to  dine 
with  him.  The  defender,  apparently  by  accident,  did 
not  go,  but  his  brother  went ;  and  in  the  course  of  con- 
versation with  him  on  indifferent  subjects,  the  pursuer 
thought  proper  to  use  language  derogatory  to  the  de- 
fender. The  defender  having  heard  that  the  pursuer 
had,  in  reference  to  the  abov^  transaction,  spoken  dis- 
respectfully of  him  to  the  defender's  brother,  and  to 
others,  wrote  to  the  pursuer  to  know  if,  after  the  as- 
surance previously  given  to  him  in  the  course  of  con- 
versations on  the  subject,  that  he  (the  pursuer)  was 
convinced  of  hb  (the  defender's)  honour  and  integrity 
in  every  respect,  he  had  made  use  of  language  to  the 
effect  that  he  '*  had  equal  reason  to  blame  him  as  Alcock 
for  the  transaction,"  coupled  with  words,  such  as  *^  con- 
fidence misplaced,"  "  gross  ingratitude,"  <<  rascally 
shame ;"  and  Uie  pursuer  wrote  to  him  in  answer, 

"  That  on  one  occadon,  in  converastion,  ^en  the  subject 
of  the  bond  traoiactioa  over  North  Lodge  was  introduced,  and 
Mr  Alcock  very  much  abused,  I  did  observe,  that  as  one  of  the 
firm  of  ShirrefiB  and  Alcock,  you  were  (in  my  opinion)  as  much 
bound  to  look  after  the  security  of  my  property  as  that  of  any 
oUier  dient,  but  that  in  this  instance,  Mr  Lumsden*s  interest 
teemed  to  have  been  preferred.  This  was  some  considerable 
time  after  your  explanation  of  the  affiur  to  me,  and  when  I  had 
undentood  from  Mr  Alcock,  that  previous  to  the  bond  bdng 
granted  in  &vour  of  7our  fiiend,  you  had  offered  to  join  in  a 
bill  with  him  (Mr  A.)  to  me  for  the  price  of  North  Lod^. 
Tills,  I  was  told,  took  place,  when  Mr  Alcock  objected  to  give 
1^  bond  without  first  acquainting  me.  I  was  also  informed 
thst  you  had  received  some  hundreds  of  pounds  on  quitting  the 
firm  of  Shirrefs  and  Alcock,  which  circumstance  was  not  men- 
tioned by  you  in  the  explanation  to  which  I  allude.  As  to  the 
tittle-tattle  of  vilif^ng  you  on  every  occasion,  I  utterly  disclaim. 
I  lave  BO  recollecuon  of  ever  having  mentioned  your  name,  but 
in  the  coaveraation  alluded  to  above." 

Upon  receiving  this  answer,  the  defender  wrote : 

"  I  would  take  this  opportunity  to  say,  that  North  Lodge 
was  not  your  property,  nor  in  any  shape  .or  way  under  the 
charge  of  Shirrefs  and  Alcock ;  and  further,  that  the  dissolution 
of  Htuat  firm  was  not  dreamt  of  till  January,  nor  agreed  upon  till 
2Bth  Blarch  1835  ^at  which  latter  period  I  was  obliged,  from 
Iff  Alcodp's  secunties  having  drawn  back,  to  take  any  thing  1 
could  get) ;  whereas  Mr  Lumsden's  bond  was  granted  on  5th 
November  1834,  and  then  only  in  terms  of  Mr  Alcock's  offer, 
and  Mr  Lvmsden's  acceptance  of  the  Security, — both .  written 
■nd  dated  3d  and  4th  October  preceding,  and  now  in  existence ; 
Mr  A.  having,  in  the  interval,  been  in  London,  and  with  you  I 
believe.  As  to  what  you  may  have  heard  of  m^  having  offered 
my  name,  or  of  any  scruple  on  Mr  A.*8  part,  it  is  wholly  us- 
true,  and,  in  the  circumstances,  should  not  have  been  believed. 
Having  mentioned  these  facts,  which  you  seem  not  to  have  been 
aware  of,  or  to  have  forgotten,  and  as  you  deny  having  ever 
mentioned  my  name  but  on  one  occasion,  I  conceive  myself  en- 
titied  to  be  informed  of  the  occasion  you  allude  to,  and  to  have 
firom  you  an  apology  for  the  insinuation  then  made  by  you 
against  me ;  and  I  now  beg  to  request  of  you  aooordingly." 

Upon  receiving  this  second  letter,  the  porsner  re* 
tnmed  the  following  answer : 

**  I  sent  my  letter  of  9th  to  Mr  Alcock,  with  a  request  that 
it  might  be  forwarded  to  you,  if  the  statement  therein  contained 
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was  correct.  Mr  A.  having  done  so,  satisfied  me  that  J  had 
not  misunderstood  his  account  of  the  bond  transaction.  I  have 
a  perfect  recollection  that  North  Lodge  was  not  my  property, 
and  also  that  my  general  business  was  under  the  charge  of 
Shirrefs  and  Alcock,  and  in  reference  to  that  I  made  no  insinu* 
ation  against  you,  but  £urly  and  openly  expressed  my  convic- 
tion, that  the  paitners  of  that  firm  were  equally  and  individu- 
ally bound  to  look  after  my  interest,  so  long  as  they  continued 
in  the  management  of  my  affairs,  and  this  I  conceive  I  had,  and 
still  have  a  right  to  do,  when  and  where  it  suits  my  convenience. 
If  my  impression  respecting  the  conduct  of  either  party  was  er- 
roneous, I  am  sorry ;  but  it  was  formed  in  consequence  of  their 
conflicting  statements,  and  I  am  not  to  be  made  accountable 
for  an  opinion  expressed  regarding  a  transaction  affecting  my 
interest,  where  both  were  parties,  gave  different  versions,  and 

both  thought  it  necessary  to  explain I  have  nothing  for  which 

to  apologise.  It  is  a  matter  betwixt  you  and  your  late  partner ; 
and  I  shall  not  be  induced  to  give  the  subject  further  con- 
sideration in  any  shape  whatever." 

The  defender  thereupon  sent  his  friend,  Mr  Alezan* 
der  Gordon,  advocate  in  Aberdeen,  to  require  an  inter- 
view with  the  pursuer,  who  however  declined  seeing 
Mr  Gordon,  or  receiving  any  communication  from  him 
relative  to  the  above  correspondence ;  whereupon  the 
defender  posted  and  published  a  placard  at  the  places 
mentioned  in  the  issue.  The  defender  also  sent  a  copy 
to  the  pursuer,  who  returned  it  enclosed  to  Mr  Gordon, 
saying,  that  he  would  not  be  induced  to  have  farther 
correspondence  or  communication  on  the  subject,  and 
that  he  acted  by  advice  of  a  friend. 

The  pursuer  then  instituted  the  present  action  of 
damages,  and  the  following  issue  was  remitted  for  trial: 

"  It  being  admitted,  that  at  Mintiaw,  on  the  14th  December 
1835,  the  defender  did  put  up  and  pubUsh  a  placard,  containing 
the  following  words,  viz.  '  James  Russel  (rf  Aden,  &c.  Esq.^ 
having  indulged  in  fidse  calumnies  against  me,  and  having, 
after  correspondence  betwixt  us,  refused  to  see  my  friend  (who 
accompanied  me  from  Aberdeen  to  Old  Deer),  or  to  receive 
any  commimication  from  me  upon  the  subject,  I  now  publish 
and  post  him  as  a  calumniator  and  a  coward. —  Oid  JDeer,  I4lh 
December  1835.'  And  on  the  15th  day  of  the  said  month  and 
year,  did  put  up  and  publish,  in  each  of  the  following  places  in 
the  city  of  Aberdeen,  viz. :  The  Newsroom  of  the  County 
Buildings  in  Union  Street, — in  the  Newsroom  called  the  Athe>- 
naeum,  in  Castle  Street, — and  in  the  shop  of  Mrs  Laing,  per- 
fumer in  Union  Street,  a  placard,  containing  the  following 
words,  viz.  'James  Russel  of  Aden,  Es^.,  having  indulged  in 
false  calumnies  against  me,  and  having,  after  a  written  corres- 
pondence with  me  upon  the  subject,  refused  to  apologise  or  to 
see  my  friend  (who,  in  consequence,  accompanied  me  yesterday 
evening  from  Aberdeen  to  Old  Deer),  or  to  receive  any  com- 
munication from  me  in  regard  to  it,  i  now  publish  and  post  him 
as  a  calumniator  and  a  coward.  (Signed)  Jn.  L.  Shiubefs. 
Union  Street,  Aberdeen,  \5th  December  1835." 

"  Whether  the  sidd  words,  or  any  of  them,  contained  in  the 
said  placards,  are  of  and  concerning  the  pursuer,  and  are  false 
and  calumnious,  and  to  the  loss,  injury,  and  damage  of  the  pur- 
suer? 

'*  Damages  laid  at  £5000.** 

SolieitoT'General  (Ruiherjurd)  addressed  the  jury 
for  the  pursuer,  and  put  in  evidence  the  defender's 
admission  of  the  placard  having  been  put  up  and  pub^ 
lished  by  him. 

ilfr  jP.  Roberts&n  then  adduced  evidence,  and  ad- 
dressed the  jury  in  exculpation  and  mitigation  of  da- 
mages.    The  i>ean  of  Faculty  (Hope)  replied. 

Lard  Justice' Cierk,  in  charging  the  jury,  after  reading  the 
issues,  observed,  there  cannot  be  the  slightest  doubt,  in  point 
of  law,  that  this  proceeding,  of  posting  an  individual,  and 
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charging  bim  to  be  both  a  calumniator  and  coward,  does,  on  the 
face  of  it,  establisb  a  heavy  injury.  You  can  have  no  doubt  in 
regard  to  the  fjuts,  as  they  are  admitted.  The  hmguage  was 
most  injurious  to  the  person  to  whom  it  was  addressed ;  and 
you  must  be  sensible,  that  any  person  in  the  situation  of  the 
pursuer,  having  such  language  applied  to  him,  has  received  one 
of  the  most  grievous  injuries.  It  is.  no  doubt  quite  competent 
for  a  person,  who  is  brought  into  a  court  of  justice  by  a  party 
seeking  to  obtain  redress,  to  state  any  thing  which  will  go  to 
mitigate  and  palliate  it ;  and  while  you  have  clear  proof  of  the 
publication  of  this  most  injurious  and  offensive  placard,  it  is  for 
you  to  say,  whether  the  defender  has  brought  any  evidence  be- 
fore you  which  mitigates  or  palliates  the  injury.  It  is  for  you 
to  decide,  whether  you  can  hesitate  to  think  that  this  pursuer 
is  entitled  to  your  verdict ;  and  what  damages  he  ought  to  have 
it  is  for  you  to  award.  His  Lordship  then  went  minutely  into 
the  evidence,  which  he  commented  upon  at  large ;  and  further 
observed :  The  case  presents  itself  to  me  in  a  much  more  serious 
light  than  it  has  been  represented  to  you  by  the  defender's 
counsel.  It  is  no  part  of  my  duty  to  give  you  any  comment 
as  to  the  laws  of  honour,  or  my  views  on  the  subject.  After 
again  characterising  the  placard  as  an  atrocious  libel,  his  Lord- 
ship cautioned  the  jury  against  visiting  the  defender  with  vin- 
dictive damages,  and  that  they  must  look  also  to  the  relative 
situations  of  the  two  parties.  It  was  their  duty  to  give  such 
fair  and  rational  damages  as  would  amount  to  a  compensation : 
always  keeping  in  view,  that  when  a  party  thinks  himself  in- 
jured by  the  proceedings  of  a  professional  person  he  has  em- 
ployed, and  does  complain  of  them,  he  is  not  to  be  denounced 
as  a  aUumniator ; — ^he  is  not  to 'be  met  with  a  threat  of  making 
bim  personally  responsible.  If  this  were  to  be  tolerated,  there 
would  be  no  peace  or  satisfaction  among  the  inhabitants  of  this 
country,  in  their  respective  dealings  with  each  other.  His 
Lordship  then  put  it  to  the  jury,  that  if  they  were  satisfied  thi^t 
the  pursuer  was  aggrieved  and  injured,  it  was  their  duty  to  find 
a  verdict  for  him,  apportioning  Uie  damages  according  to  the 
circumstances. 

'  <rhe  jury  found  for  the  pursuer — Damages,  £500. 

Lord  Justice- Clerk — Act.  Dean  of  Faculty  (Hope),  Solici- 
tor-General (Rutherfurd),  Ivory;  Inglis  and  Donald,  W.S., 
Agents — Alt,  P.  Robertson,  D.  M'Neill,  Moir;  Gordon  and 
Barron,  W.S.,  Agents [J.D.M.] 


17 th  March  1837. 

Jury  Cause — Second  Division (J.D.M.) 

No.  226. — Andrew  M'Giiiii,  iate  Tacksman  of  Mid- 
mausdule,  v,  Charles  Ferrier  ( Captain  M.  m^NeiU 
of  GaUochoilh^s  Trustee),  and  Jonv  M'Lean  and 
David  Cojlville,  Writers  in  Inverary. 

Damages — Reparation — Landlord  and  Tenant — Trustee — 
Liability — Jury  Trial — Wrongous  Imprisonment — Meditatio 
Fugae  Warrant — Action  of  damages  by  a  tenant,  against  the 
trustee  for  his  landlord,  for  wrongous  imprisonment,  in  respect 
of  his  incarcerating  him  as  in  meditatione  fugae,  on  an  affida- 
vit for  rents  past  due,  and  the  rents  of  fifteen  futttre  years  of 
hislease,  ''the  terms  of  payment  being  first  come  and  bygone,** 
Verdict  for  pursuer — Damages  £200. 

The  pursuer,  Andrew  M*Gill,  and  Archibald  M*Gill 
and  Donald  McLean,  signed  and  addressed  a  memorial, 
in  the  following  terms,  to  Captain  Malcolm  McNeill  of 
Gallochoilly,  and  Mr  Charles  Ferrier,  trustee  for  the 
captain  and  his  creditors : 

"IBM  March  1831 — The  memorialists  propose  to  take  a 
lease  of  that  part  of  the  farm  of  Braids,  presently  possessed  by 
Charles  M'Dougall,  and  that  for  the  space  of  nineteen  years, 
or  such  other  number  of  years  as  can  be  agreed  on  ft'om  and 
after  the  term  of  Whitsunday  first,  and  will  pay  of  yearly  rent 
tb(;:refor  the  sum  of  XI 1 1  Sterling ;  the  rent  to  be  an  afterhand 
lent,  and  payable  at  the  term  of  Martinmas  yearly,  the  first 
iKur\  rent  payable  at  Martinmas  1832,  and  so  on  at  every  term 


of  Martinmas  yearly  during  the  lease.  The  memorialist's  entry 
as  to  the  houses,  grass  and  pasturage  to  be  at  the  said  term  of 
Whitsunday,  and  to  the  arable  lands  at  the  term  of  Martinmas 
thereafter ;  the  houses  and  fences  on  the  said  farm  .to  be  taken 
under  comprisement  at  entry,  and  left  so  at  removal.  The  me- 
morialists oblige  themselves  to  execute  suefa  improvements  on 
the  said  farm  as  shall  be  pointed  out  to  them  for  the  proprietor, 
trustee,  or  their  fiu!tor  for  the  time.  It  is  understood  that 
power  is  reserved  to  straight  marches,  or  excamb  lands  with 
conterminous  heritors  or  neighbouring  tenants;  and  any  dif- 
ference of  rent  to  be  occasioned  thereby  to  be  settled  by  arbi- 
ters mutually  chosen ;  and  also  libeity  is  reserved  to  the  other 
tenants  on  the  estate  of  KiUean  to  cut  peats  on  the  said  lands, 
with  the  use  of  roads  thereto,  without  any  deduction  of  rent. 
The  memorialists  oblige  themselves  to  leave  two-thirds  of  the 
straw  and  fodder  on  the  farm  the  last  year  of  the  lease,  accord- 
ing to  the  use  and  wont  of  the  country.  Your  acceptance  of 
this  memorial  will  bind  both  parties  to  the  due  performance 
thereof." 

This  offer  was,  on  24th  March  1831,  accepted  by 
Captain  McNeill  and  Mr  Ferrier,  by  a  letter  of  accep- 
tance in  the  following  terms,  annexed  to  the  offer : 

**  Sirs,  We  have  perused  your  offer  contained  on  the  two 
preceding  pages,  and  accept  thereof;  and  shall  order  a  lease  to 
be  made  out  in  terms  of  it,  and  containing  such  other  clauses 
as  cannot  be  introduced  at  length  into  a  missive." 

After  Mr  Ferrier  had  adhibited  his  subscription  to 
the  above  acceptance,  he  returned  the  whole  to  the 
defender,  Mr  M'Lean,  the  factor,  on  4th  April  1831, 
accompanied  with  the  following  letter : 

"  Enclosed  I  request  leave  to  send  you  a  letter,  by  way  of 
offer,  Archibald  M^Gill,  Donald  M*Lean,  and  Andrew  M^GUl, 
for  that  part  of  the  fisurm  of  Braids  held  by  Charles  M^Dougall, 
now  insolvent,  for  nineteen  years,  at  the  rent  of  £111.  This 
was  transmitted  to  me  by  Captain  M'Neill,  and  I  am  glad  to 
see  the  fiirm  let." 

The  pursuer  and  his  constituents  entered  into  pos- 
session at  Whitsunday  1831.  Some  deduction  of  rent 
for  the  first  year  or  two  was  allowed  by  Mr  Ferrier. 
At  Martinmas  1834,  the  rent  and  arrears  due  amounted 
to  £122,  being  more  than  a  year's  rent,  for  which 
Ferrier  took  decree  before  the  Sheriff  of  Argyllshire. 
Having  been  informed  of  the  pursuer^s  intention  of 
soon  emigrating  to  Canada,  Mr  Ferrier,  on  7th  April 
1835,  made  afiUdavit, 

"  that  the  pursuer  is  indebted  in  the  vim  of  £122.  7s.,  for  the 
rents  due  at  Martinmas  last ;  the  sum  of  £111  Sterling,  as  the 
rent  due  at  Martinmas  next,  1835 ;  as  also  for  the  sum  of  £1 11 
yearly  at  the  term  of  Martinmas,  for  the  fifteen  yeais  subse- 
quent to  the  said  term  of  Martinmas  1835,  the  said  terms  and 
years  being  first  come  and  bygone ;  with  the*  interest  of  the 
said  yearly  rents  from  the  time  the  same  shall  become  due  till 
payment,  in  terms  of  the  minutes  of  agreement  passed  between 
the  deponent  and  Malcolm  M'Neill  on  the  one  part,  and  the 
said  Archibald  M'GUl.  Donald  M'Lean,  and  Andrew  M*Gili 
on  the  other  part,  dated  18th  and  24th  March  1831." 

He  also  deponed  as  to  his  belief  that  it  was  the  pur- 
suer's intention  to  emigrate  to  America. 

Founding  on  this  affidavit,  a  petition  was  presented 
to  the  Sheriff,  signed  by  David  Colville,  as  agent  for 
and  at  the  instance  of  Mr  Ferrier  and  Captain  McNeill; 
and  afler  the  usual  procedure,  in  the  course  of  which 
a  clerk  of  the  defender,  John  M'Lean,  factor  for  the 
defenders,  deponed  as  to  the  pursuer's  intention  of 
leaving  the  country,  the  Sheriff,  on  24th  April  1835, 
granted  warrant  of  imprisonment  in  these  terms : 

"Campbeltown,  24th  April  1635 The  Sheriff-suhstitute 

having  again  considered  the  fortfgoing  petition,  with  thenfSdavit 
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of  the  petitioner,  Charles  Ferrier,  and  aUo  the  oath  of  Donald 
M*Lean,  clerk  to  John  M'Lean,  writer  in  Campbeltown,  with 
the  declaration  of  the  said  Andrew  M'Gill,  grants  warrant  to 
commit  the  said  Andrew  M'Gill  to  the  tolbooth  of  Campbeltown, 
there  to  remain  till  he  finds  caution,  acted  in  the  books  of 
court,  to  the  amount  of  the  debts  mentioned  in  the  petition,  de 
judicio  sifti,  in  any  actionfor  payment  of  the  said  debts,  brought, 
or  to  be  brought  against  him,  at  the  petitioner's  instance,  in  a 
court  competent,  within  six  months  from  the  date  of  sudi  cau- 
tion." 

In  virtue  of  this  warrant,  the  pursuer  was  incarcer- 
ated on  the  24th  April,  in  the  jail  of  Campbeltown, 
where  he  remained  till  the  12th  June  thereafter.  In 
the  interval,  however,  certain  procedure  took  place 
with  a  view  to  his  liberation ;  and  on  9th  May,  an  offer 
was  made  by  the  defenders,  which  the  Court,  before 
which  a  bill  of  suspension  and  answers  afterwards  de- 
pended, considered  fair  and  reasonable.  The  offer 
was  to  this  effect : 

"  On  their  paying  up  the  rent  and  arrears  now  due,  with  all 
expenses,  and  finding  undoubted  security  for  the  two  next  years, 
he  is  authorised  to  accept  of  a  renunciation  of  the  lease  from 
the  present  tenants,  to  remove  at  the  term  of  Whitsunday  1836. 
If  the  said  payment  be  made,  and  the  security  given,  the  re- 
spondent will  have  no  objections  that  the  joint  stock  presently 
on  the  farm  be  disposed  of  in  any  way  the  tenants  may  consider 
most  for  their  advantage." 

The  circumstances  connected  with  this  offer,  the  de- 
lay in  adjusting  the  necessary  caution,  and  the  conse- 
quent protracted  detention  of  the  pursuer  in  jail,  in  so 
far  as  relevant  to  the  ground  of  action,  are  explained 
in  the  charge  given  from  the  bench. 

The  following  issue  was  sent  to  trial : 

**  Whether,  on  or  about  the  24th  day  of  April  1835,  the  de- 
fenders, or  any  of  them,  wrongfully  apprehended  or  incarcerated 
the  pursuer,  or  wrongfiilly  caused  him  to  be  apprehended  or 
incarcerated,  and  detained  in  the  jail  of  Campbeltown  from  the 
said  day  till  on  or  about  the  12th  day  of  June  1835,  or  during 
any  part  of  the  said  period,  to  the  loss,  injury  and  damage  of 
the  pursuer  ? 

**  Damages  laid  at  £3000.'* 

The  pursuer  led  evidence  to  prove  that  a  person 
had  intended  to  become  security  for  him  for  his  ar- 
rears, but  hearing  the  amount  required  under  the  She- 
riff's deliverance,  he  declined  interference.  The  jailor 
was  also  called  to  prove  the  incarceration,  &c.,  and 
some  shepherds  and  others  to  prove  the  stock,  &c. 
and  practice  of  the  country  as  to  farms  such  as  that 
of  the  pursuer ;  but  their  evidence  on  this  last  point 
was  altogether  unsatisfactory. 

D.  McNeill,  for  the  defenders,  argued  the  question  of 
law,  and  referred  to  the  cases  noticed  in  the  charge. 

Lord  Justice-  Clerk  charged  the  jury.  This  is  a  case  of  im- 
portance to  the  parties  and  the  law ;  and  if  I  give  you  any  opi- 
nion in  regard  to  the  law,  I  have  the  satisfaction  of  knowing, 
if  I  am  wrong  I  can  be  afterwards  set  right  by  the  Court.  It 
ia  one  of  the  painful  duties  imposed  on  those  who  sit  where  I 
have  now  the  honour  to  do,  that  they  are  called  on  to  give  opi- 
nions on  matters  of  law  of  vital  importance  on  a  sudden,  with- 
out any  previous  preparation.  In  cases  such  as  this,  I  think  it 
would  be  prudent  for  the  parties  to  give  some  previous  hint 
to  the  Court  of  any  difficult  points  of  law  which  are  likely  to 
arise,  that  the  judge  may  have  an  opportunity  of  considering 
them  beforehand  in  private.  I  have  no  hesitation  in  saying, 
that  the  point  on  which  I  ^hall  be  under  the  necessity  of  giving 
my  opinion  is  one  of  nicety  and  importance.  You  have  heard 
it  said  that  therfe  have  been  cases  previously  decided  directly  in 


point.  I  think  these  cases  are  not  in  point.  I  do  not  consider 
it  necessary  to  go  minutely  into  the  parole  evidence.  I  think  . 
you  will  be  sat^ed,  when  you  attend  to  the  terms  of  the  me- 
morial, dated  in  1831,  that  it  happens  to  be  of  the  description 
of  an  offer  of  lease.  I  hold  it  to  be  an  offer, — a  missive  offer 
to  take  a  lease.  I  have  no  difficulty  in  saying  to  you,  on  con- 
sidering the  terms  of  that  memorial,  subscribed  by  the  pursuer, 
that  it  must  be  held  and  understood  as  a  distinct  and  specific 
offer  to  take  a  lease  for  a  period  of  nineteen  years,  or  such 
other  number  of  years  as  can  be  agreed  on.  It  is  not  for  one 
year.  There  is  not  an  indication  of  that  in  any  part  of  the 
language  of  it.  I  lay  aside  the  practice.  I  don't  think  the 
law  should  be  gathered  from  the  evidence  of  any  one  as  to 
practice.  I  have  no  difficulty  in  saying,  that  the  memorandum 
bears  real  evidence  of  a  distinct  offer,  not  for  a  possession 
from  year  to  year,  but  for  a  tract  of  years ;  and  it  specially 
sets  forth  to  be  for  nineteen  years,  or  such  other  number 
of  years,  &c.  These  words  are  as  likely  to  embrace  a  longer 
as  a  shorter  number.  When  you  look  to  the  terms  of  entry 
an^  removal,  and  the  stipulations  as  to  improvements,  and  the 
straw  of  the  last  year's  crop,  it  leaves  no  doubt  in  the  mind 
that  it  is  a  distinct  offer  for  nineteen  years,  or  such  number  of 
years  as  may  be  agreed  on ;  and  being  accepted,  it  was  binding 
on  both  parties.  It  is  said  that  the  acceptance  was  never  com- 
municated to  those  tenants ;  but  we  s'ee  the  acceptance  adjected 
to  the  instrument  itself.  It  is  said,  What  was  the  purpose  of 
Mr  Ferrier  signing  it,  some  time  after  it  had  been  presented  to 
Mr  M'Neill,  and  signed  by  him  at  a  different  place  ?  Where 
>vas  the  harm  of  Mr  Ferrier  putting  his  name  to  it  at  .an  after 
period  ?  I  see  no  harm  in  that  at  all.  But  then,  I  have  no 
doubt  whatever,  if  there  was  any  obscurity  as  to  the  acceptance, 
that  the  fact  of  entering  into  possession, — continuance  to  oc- 
cupy,— their  wish  to  be  allowed  to  quit,  is  consistent  with 
nothing  else  than  that  it  was  an  obligation  for  nineteen  years. 
I  can  put  no  other  construction  on  it.  If  it  turned  out  valuable, 
the  tenants  would  have  been  entitled  to  hold  to  the  end  of  the 
lease.  That  part  of  the  case  is  entirely  with  the  defenders. 
As  to  the  intention  manifested  to  go  to  America,,  it  is  not  dis- 
guised :  it  is  not  a  notion  taken  on  a  sudden,  or  a  day  or  two 
before,  on  a  vessel  arriving.  I  think  it  was  fairly  spoken  out, 
I  see  no  evidence  of  it  being  more  early  communicated  to  Fer- 
rier than  9th  January  1835.  I  have  no  difficulty  about  that. 
Now,  seeing  when  the  communication  was  made,  and  keeping 
in  view  the  respective  rights  of  the  parties,  of  the  proprietor, 
and  his  trustee, — in  such  circumstances  unquestionably  the 
tenant,  indicating  that  intention,  did  not  prevent  the  proprie- 
tor from  taking  the  course  the  law  allowed  him  to  take»  for  the 
security  of  the  obligations  due  to  him.  It  is  not  enough  to  say 
that  he  mentioned  it  in  the  country,  or  that  it  was  well  known. 
That  is  nothing  to  the  question,  whether  or  not,  when  the  in- 
telligence came  to  reach  the  proprietor^  he  was  entitled  to  avail 
himself  of  the  privilege  the  law  gave  him.  Can  it  be  said  that  that 
precluded  Ferrier  from  taking  measures  to  secure  bis  clients  ? 
I  have  no  doubt  at  all  of  that.  It  is  of  very  little  consequence 
whether  it  was  known  a  day  or  two  after  or  not :  it  was  of 
little  consequence  if  concealed  till  then.  Keeping  in  view  the 
evidence,  it  appears,  that  another  offer  was  made,  and  there  is 
the  evidence  of  the  man  who  signed  that  offer :  oilers  were 
taken  in  for  the  farm  in  March  1835.  As  to  that  matter,  I  am 
not  satisfied  that  it  made  any  difference  in  the  conduct  Ferrier 
was  entitled  to  adopt;  for  what  are  the  circumstances?  They 
were  preparmg  to  get  quit  of  their  obligation :  they  could  not 
pay  rent.  It  is  a  material  fact,  that  the  rent  was  considered  by 
Ferrier  to  admit  of  abatement;  but  then  he  was  bound  to  act 
much  more  rigidly  as  a  trustee  than  he  might  do  as  a  proprietor. 
It  is  in  evidence,  by  these  documents,  that  an  abatement  was 
made  and  £100  accepted;  that  the  fixed  rent  was  £111,  Fer- 
rier would  consider  with  himself  thus :  You  are  forcing  me  to 
take  it  off  your  hands.  If  I  can  get  it  let,  I  will  not  insist  on  your 
continuing  even  till  Martinmas.  Therefore  I  do  not  think  that 
it  is  of  much  consequence  that  there  is  some  kind  of  evidence 
of  the  tenant's  suggesting  to  others  to  make  an  offer.  I  think 
it  was  judicious  to  aUow  such  a  proceeding :  that  would  have 
tended  to  the  interest  of  this  party  rather  than  otherwise.     H« 
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was  not  entitled  to  make  it  a  ground  of  complaint  againat 
Ferrier. 

Now,  I  come  to  that  which  is  certainly  the  most  material 
part  of  this  case.     I  have  already  said  to  you,  that  considering 
the  situation  in  which  Ferrier  was  placed,  he  was  not  entitled 
to  give  way  to  feeling  of  his  own,  but  to  do  what  he  considered 
for  the  benefit  of  his  constituents.     Now^  I  consider  what  he 
actually  did  was  to  get  that  security,  which  the  law  allows  a 
person  to  avail  himself  of,  when  he  receives  information  that 
his  tenant  is  about  to  quit  the  country.     In  the  first  place,  we 
have  Ferrier,  after  having  declined  to  give  up  the  lease,  making 
an  affidavit  before   Mr  J)lackwood,  J.P.      This  affidavit  is 
material  in  reference  to  the  nature  of  the  applicatioD,  and  part 
of  it  is  very  material.     It  sets  out  that  these  parties  were  rest- 
ing-owing  to  the  pursuer,  who  makes  the  affidavit,  the  sum  of 
JC122.  7s.  for  the  rents  due  at  Martinmas  last.     With  regard  to 
the  first  part  of  the  affidavit,  you  have  attended  to  the  way  and 
manner  in  which  it  was  pressed  by  the  pursuer,  and  answered 
by  the  defenders  the  pursuer  having  endeavoured  to  make  out, 
by  reference  to  an  account  now  in  my  hand,  that  there  was  a 
small  sum  of  arrear  due  for  another  matter  altogether,  but  in 
fact  no  such  sum  was  actually  due  at  the  time.     I  am  satisfied 
now,  when  I  consider  the  matter,  that  the  whole  of  this  sum 
was  actually  due  by  the  tenants  in  consequence  of  their  obliga- 
tion in  the  lease.     The  SherifiTdid  proceed  to  a  regular  investi- 
gation of  the  claim,  and  pronounced  a  judgment,  finding  arrears 
due  so  &r  back  as  29th  Ma^  1835.     He  decerned  in  terms  of 
the  libel.     That  j  udgment  might  have  been  submitted  to  review, 
first  in  the  Sheriff  Court,  and  again  in  the  Court  of  Session. 
The  matter  was  sifted  to  tht  bottom,  and  no  such  proceeding 
has  taken  place.     All  we  have  here  is,  that  there  was  at  the 
time  money  paid  under  this  decree,  and  a  protest  taken  that  no 
such  sum  was  due.     I  have  no  hesitation  in  stating  to  you,  that 
there  is  no  ground  for  imputing  any  blame  to  Ferrier  thus  fiir. 
As  to  this  part  of  the  affidavit  no  exception  can  be  taken.    But 
then  he  goes  on  to  say  further,  "  the  sum  of  £111  Sterling,  as 
the  rent  due  at  Martinmas  next,  1835  :**  that  is  also  true,  the 
fixed  rent  had  not  been  then  paid ;  and  it  was  truly  due  at  Mar- 
tinmas 1835,  the  said  term  being  fixst  come  and  bygone.     But 
then  he  also  says  this,  "  as  also  for  the  sum  of  £111  yearly,  at 
the  terms  of  Martinmas,  for  the  fifteen  years  subsequent  to  the 
said  term  of  Martinmas  1835,  the  said  terms  and  years  being 
first  come  and  bygone ;  with  the  interest  of  the  said  yearly  rents, 
from  the  time  the  same  shall  become  due,  till  payment,  in  terms 
of  the  minutes  of  agreement  passed  between  the  deponent,  Mr 
M*Neill,  on  the  one  port,  and  the  sud  Archibald   M'Gill, 
Donald  M*Lean  and  Archibald  M*Lean,  on  the  other  part, 
dated  18th  and  24th  March  1831."    You  will  observe  there  is 
an  objection  to  this  part  of  the  affidavit.     There  is  no  imputa- 
tion on  Ferrier's  veracity,  or  of  want  of  bonaJide$  in  swearing 
to  his  belief,  that  this  person  was  liable  for  fifteen  years*  more 
rent  of  the  farm,  because  that  is  consistent  with  the  view  be 
had  taken  of  the  missives,  and  what  I  think  is  the  tpie  con- 
struction of  the  obligation.     All  that,  it  is  quite  well  known, 
was  necessary,  in  order  to  warnmt  the  application  against  him, 
as  in  meditatione  Juga,     An  affidavit  must  precede  die  appUci^ 
tion.     It  is  when  we  come  to  look  to  the  terms  of  the  applica- 
tion, and  the  warrant  granted,  that  we  are  brought  to  the  point 
on  which  I  will  give  you  the  best  opinion  I  can  give,  in  the 
circumstances  of  that  application.     He  is  not  content,  however, 
with  saying,  that  the  tenant  was  due  the  precise  sum  of  £122. 
7s.     He  is  not  content  with  stating  the  current  rent.     He  is 
not  confining  himself  to  that,  and  requiring  a  specification  to 
that  amount ;  but  he  goes  further ;  and  besides  the  current  rent, 
he  alleges  that  rent  is  due  for  fifteen  years  to  come,  and  that  he 
is  entitled  to  demand  it  in  a  court  of  law,  and  to  require  caution 
de  judicio  sisH.     Upon  that  application,  after  the  necessary 
forms,  the  Sheriff  pronounced  the  deliverance  of  24Ui  April 
1835.     Now,  here  it  is  we  have  the  nature  of  the  application 
fiiUy  explained.     It  is  an  application  that  this  man  is  to  find 
security  for  the  accumulated  sums,  which  amount  in  whole  to 
about  £1800,  for  any  action  to  be  brought  within  siif  months. 
I  say,  in  the  first  place,  that  no  cases  of  this  description  bave 
been  produced  to  me.    If  produced,  it  would  require  great  eon- 


SMleration  here  to  apply  them ;  for  this  is  the  ^evitable  conse- 
quence of  an  obligation  so  rigidly  executed  and  given.  It  ne- 
cessarily takes  for  granted,  that  down  to  the  expiry  of  this  lease, 
this  man  and  his  co-tenants  are  to  be  inevitably  liable  for  the 
Whole  of  this  sum.  It  is  dear,  In  poiut  of  law,  and  has  been 
settled  again  and  again,  in  cases  of  absolute  sterility,  that  the 
obligation  against  the  tenants  cannot  be  insisted  on.  Now, 
here,  the  sums  for  which  the  caution  is  required  is  said  to  be 
the  amount  of  these  sums,  as  sworn  to,  and  accumulated  for  the 
remaining  fifteen  years  of  the  lease.  This  is  the  extent  of  the 
caution  judicio  sisti,  which  is  reouired  before  he  could  be  liber- 
ated. He  was  not  able  to  find  that  caution ;  and  it  would  have 
been  very  extraordinary  if  be  oould  have  found  it.  He  is  sent 
to  jail,  and  there  he  remains  for  a  length  of  time.  The  question 
is,  was  this  application  made  in  terms  sanctioned  by  law  ?  There 
is  now  that  case  of  Cameron  v.  Stewart,  18th  November  1823, 
2  Sh.  498.  That  was  an  application  merely  to  enforce  pay- 
ment of  a  bond  of  annuity,  and  arrears  thereon.  (His  Lordship 
read  the  whole  of  the  case  from  the  report ;  And  after  noticing 
the  observation  of  the  reporter,  that  the  Court  were  upanimoualy 
of  opinion  that  caution  might  legally  have  been  required  lor 
payment  of  the  future  annuities,  observed,  that  that  was  a  point 
not  ^necessary  to  be  decided  in  that  ease).  AH  I  can  say  is, 
that  I  can't  find  grounds  for  applying  that  case  to  the  present ; 
and  although  I  might  certainly  be  warranted  by  that  dedalon  to 
go  the  length  contended  for,  and'  to  declare  this  a  competent 
and  regular  application,  and  warranted  by  law,  I  think  the 
contrary.  His  Lordship  then  commented  upon  the  case  of 
Dick  V,  Stewart,  5di  January  1836,  Fac.  Col.,  VoL  XL  Jury 
Sittings,  p.  15.  (See  Scottish  Jurist^  Vol.  VIIL  p.  120.) 
He  observed,  that  the  distinction  betwixt  that  case  md  the 
present  was,  that  in  that  case  caution  was  merely  required  dt 
judicio  siati,  in  any  action  to  be  brought  within  fix  okonths, 
leaving  the  amount  to  be  modified  for  that  purpose.  The  true 
question  in  that  case,  as  appears  from  the  charge  of  my  iMmed 
brother,  the  Ijord  President,  turned  out  to  be,  whether  the 
party  had  acted  in  bona  fide  or  not ;  and  the  learned  Judge  is 
there  stated  to  have  said,  that  so  far  as  be  could  see,  there  was 
BO  want  of  bona  fides,  and  he  made  the  view  he  took  of  tha 
case  to  rest  on  that ;  so  that  this  party,  after  narrating  the  &cts 
in  his  affidant,  left  it  to  the  Sheriff  to  exerdse  his  diacretion  in 
fixing  the  amount.  The  Sheriff  did  so  exercise  his  diacretioo, 
and  fixed  the  amount.  But  that  is  totally  difiSsrent  firom  the 
case  here,  where  the  sum  for  which  caution  was  to  bie  found  ia 
set  forth  specifically ;  and  I  am  of  opinion,  on  that  account,  that 
it  was  not  an  application  which4hat  party  was  by  law  warranted 
to  malie.  If  he  did  make  it,  and  act  on  the  warrant,  he  is  re- 
ifKUisible  for  the  eonseqaenoes. 

But  then,  there  was  a  proceedin|f  afterwards,  which  it  is  of 
importance  to  notice  particularly!  You  hAve  it  stated,  that  at 
an  early  period  an  offer  was  inade  to  liberate  this  party  on  cer- 
tain eoncutions.  It  may  be  put  in  this  way :  I  hare  got  thia 
appEcation  granted  to  the  full  extent,  but  I  will  give  yoo  the 
benefit  of  having  the  caution  modified.  That  was  aa  much  as 
to  say,  as  ^ou  have  no^  found  that  caution,  I  am  wUliag  to  gire 
up  a  oertam  part  of  it.  It  is  material  fot  yovL  to  attend  to  the 
evidence  as  to  what  this  offer  was.  Now,  it  appears  as  early  as 
9th  May  1835,  as  is  verified  by  a  statement  in  the  answer  to 
the  bill  of  suspension,  a  distinct  offer  vras  made,  that  on  paying- 
up  the  rent  and  arrears  due,*  and  all  expenses,  and  finding  un- 
doubted security  for  the  two  next  years'  rent,  he,  Ferrier,  or  the 
agent  authorised  by  him,  would  accept  of  a  renunciation  of  tbe 
lease,  and  allow  the  tenants  to  remove  at  Whitsunday  1836, 
and  also  allow  the  stock  to  be  sold  off  to  enable  them  to  make 
good  the  offer ;  so  that  there  certainly  is,  on  9th  May  1835,  a 
regular  statement  made,  which  vou  must  hold  aa  true,  that  i»- 
stead  of  keeping  by  the  obligation  to  that  large  amomit,  they 
were  to  be  allowed  to  remove,  provided  they  paid  up  their  rent* 
and  arrears,  and  expenses,  and  found  undoubted  security  for 
the  rents  to  Martinmas  1836.  It  is  also  certainly  moat  material 
that  that  offer  was  not  accepted.  The  puranar  or  ius  advisers 
took  a  decision  on  it ;  for  he  does  not  think  the  deftiaders  are 
entitled  to  call  upon  him  to  execute  even  this  limited  mauky^ 
We  do  not  choose  to  accept  your  offer,  and  wiU  remain  ia  pri- 
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son ;  and  it  is  not  tiH  after  tliifl  period  that  he  makeB  his  appli- 
cation by  suspension.  You  heard  that  the  Lord  Ordinary  thought 
that  a  proper  case  had  not  been  made  out,  and  that  there  was 
nothing  for  it  but  to  refuse  the  bill ;  and  then  the  nmtter  cornea 
before  the  Court,  when  the  {H^^  ^^  ^1>^  ^®  Court  consider 
that  the  offer  made  was  reiiQionable  and  fair  under  the  circum- 
stances, and  then  they  agreoNio  accept  it  at  the  bar ;  and  to  the 
best  of  my  recollection  the  bill  was  passed  without  much  dis- 
cussion. We  immediately  Bdtered  that  interlocutor  and  passed 
the  billy  security  being  found  for  the  rent  up  to  Martinmas  1S36. 
I  am  dwelling  on  this,  in  order  to  show  you  that  you  have  the 
opinion  of  the  Court  aA  to  the  reasonableness  of  the  offer.  I 
am  warranted  here  in  saying  to  you,  it  was  a  reasonable  offer ; 
and  I  only  wish  it  had  been  made  at  Campbeltown,  on  the  22d 
ApriL  If  made  then,  and  the  incarceration  had  taken  place,  I 
presume,  in  point  of  law,  there  would  have  been  very  little 
foundation  for  an  action  of  damages  against  Mr  Ferrier.  But 
as  no  Buch  offer  was  made  earlier  than  9th  May  1835,  that  puts 
the  matter  so  for  in  a  different  light,  notwithstanding  the  reason- 
ableneaa  of  this  offer. 

This  now  leads  me  to  another  part  of  the  case,  namely,  that 
the  proceeding  on  the  part  of  the  defender,  after  the  deliverance 
of  this  judgment,  is  supposed  to  have  been  oppressive  and  in- 
jurious to  the  pursuer.  By  referring  to  the  correspondence  and 
proceedings  in  June,  in  particular,  the  marking  on  the  back  of 
the  petition,  you  are  called  on  to  hold  that  there  waH  an  oppres- 
ave  and  wrongous  detention  and  imprisonment.  It  is  neces- 
sary to  attend  very  particularly  how  this  matter  occurred.  You 
see,  from  a  letter  of  the  agents  who  acted  for  Ferrier,  Messrs 
Cuninghame  and  Walker,  W.S.,  that  they  discovered  a  little 
dip  in  writing  out  the  interlocutor.  The  clerk  had  written 
Whitsunday  instead  of  Martinmas,  as  the  period  up  to  which 
the  caution  for  the  rent  should  be  found,  and  they  called  the 
attention  of  the  opposite  agents,  supposing  that  they  mutually 
understood  one  another,  and  suggested  to  them  ^ther  to  hold 
the  Interlocutor  as  corrected,  or  to  apply  to  the  derk  to  make 
the  necessary  alteration.  You  will  not  be  disposed  to  extract 
from  this  any  evidence  of  any  Aing  hostile  to  the  parsuer.  On 
the  contrary,  it  is  dearly  their  vrish  to  point  out  the  error,  in 
order  that  the  agents  of  the  pursuer  might  lose  no  time  in  send- 
ing to  their  clients  at  Campbeltown.  Messrs  Cuninghame  and 
Walker  observe,  in  their  communication,  "  we  are  satisfied  you 
must  agree  with  us  in  considering  this  a  mere  mistake ;"  and 
that  eommunication  is  not  answered  till  the  next  day.  Yoii 
have  it  admitted  that  the  coarse  of  post  to  Campbeltown  is  two 
days ;  so  that  the  agents  of  the  pursuer  not  having  immediately 
answered  the  communication  from  the  defenders*  agents,  whidk 
was  on  the  4th,  till  the  5th,  their  communication  to  Campbel- 
town could  only  be  on  the  5th,  and  so  could  not  reach  till  the 
7th.  It  was  not  owing  to  any  misconduct  on  the  part  of  these 
gentlemen  acting  for  the  defenders.  I  think  they  wished  to 
expedite  matters,  not  to  retard  them ;  but  you  will  judge  of 
this  for  yourselves.  The  7th  being  Sunday,  the  communica^ 
tion  from  the  defenders'  agents  was  not  delivered  to  thdr  cor- 
respondents till  the  Monday  morning.  Then,  on  Monday  morn- 
ing, the  defenders'  agent  at  Campbeltown,  Colville,  immediately 
on  receipt  of  the  letter,  goes  to  the  jail  and  marks  a  distinct 
consent  to  liberation,  on  security  being  found  in  terms  of  the 
judgment*  I  am  quite  aware,  as  you  must  be,  that  Mr  Ro- 
berteon  took  a  different  view  of  the  matter.  He  called  your 
attention  to  a  letter  from  a  person  acting  as  the  Sheriff-derk- 
depute  to  Uj  own  agent  He  says,  look  back  to  that  letter, 
which  must  have  brought  the  matter  under  Colville's  notice ; 
and  he  says,  because  that  letter  was  unanswered,  which  pointed 
out  something  like  misconduct  on  the  part  of  this  derk,  you 
must  oondudethat  he,  Colville,  was  actuated  by  an  undue 
feeling  towards  the  pursuer.  Here  I  agree  with  Mr  M'Ndll, 
that  any  record  of  Colville's  connection  with  this  matter  i^ 
awanting.  Mr  Mlsaac,  the  derk,  was  himself  the  only  proper 
evidence  to  have  verified  this  matter,  and  this  is  qidte  correct. 
It  IS  said  that  M^lnac  should  have  been  induded  as  one  of  these 
defenders,  because  his  misconduct,  if  there  was  such,  would 
hare  rendered  htm  liable  for  the  consequences.  But  be  is  not 
made  a  defender,  and  his  testimony  is  not  before  you.    It  is 


therefore  impossible  for  me  to  say  that  you  have  any  evidence  in 
this  matter  as  to  Colville.  If,  forsooth,  it  was  in  reality  pro- 
posed, that  instead  of  there  being  merdy  cMution  judicio  sisii, 
instead  of  being  to  pay  the  whole  down,  there  is  no  evi- 
dence of  that.  It  is  not  very  probable  that  M' Isaac  would  have 
drawn  the  conclusion ;  but  there  is  a  defect  of  evidence  on  that 
point.  If  there  Were  scruples  about  the  bond,  they  were  the 
scruples  of  M'Isaac,  and  M'lsaac  should  have  been  brought  here 
to  verify  them.  You  must  be  satisfied,  by  competent  evidence, 
that  Colville  Was  acting  in  malajide. 

It  is  also  for  you  to  see  where  there  are  materials  for  founding 
any  liability  against  M'Lean.  He  was  merely  a  factor.  From  what 
you  see  in  the  correspondence,  there  is  not  a  nrestige  of  evidence 
to  show  any  thing  coming  directly  from  M'Lean.  He  is  not 
the  person  who  applies  for  the  meditatio  /uga  warrant.  He 
does  nothing  whatever,  but  communicates  with  his  prindpal, 
Ferrier.  He  is  acting  merely  in  consistency  with  the  duty  im» 
posed  on  him.  I  do  not  see  on  what  principle  it  is  that  these 
defenders  are  included  all  in  a  body ;  and  when  you  come  to 
consider  the  grounds  of  damages  by  the  pursuer  against  the 
defenders,  you  must  be  satisfied  that  there  are  legal  grounds  to 
warrant  you  in  giving  damages  against  each.  You  cannot  slump 
the  damages.  If  you  see  a  difference  in  this  respect,  then  your 
opinion  must  be  given  as  to  the  predsc  irregularity  committed 
by  each.     I  don't  think  there  is  any  evidence  against  M'Lean. 

Reverting  once  more  to  this  matter  of  the  imprisonment,  I  do 
not  see  ai^  evidence  I  can  point  out  to  show  that  the  limited 
offer  was  made  earlier  than  9th  May  1835.  You  observe  that 
that  offer  would  have  had  a  materiid  effect  in  abridging  the  in- 
carceration ;  for,  in  complying  with  that  offer,  he  could  have 
acquired  his  liberation  on  grounds  which  the  Court  considered 
reasonable ;  and  beyond  that  period  he  can  only  found  his  ac- 
tion for  damages,  in  respect  of  his  continued  imprisonment,  on 
some  impediment  after  he  agreed  to  the  offer.  If  there  was 
such  impediment,  then  there  would  have  been  good  ground  for 
damages ;  and  it  is  for  you  to  consider,  whether,  taking  it  that 
the  period  of  his  incarceration  extended  only  from  the  23d  April 
to  the  9th  May,  by  any  act  of  the  defender,  he  did  not,  of  his 
own  accord,  choose  to  remain  in  confinement  till  the  matter  was 
disposed  of  by  the  Court  He  was  ultimately  liberated  on  12th 
June ;  and  you  must  see  how  important  it  is  to  attend  to  the 
offer  of  the  9th  May,  and  to  consider  its  effect.  (Here  his 
Lordship  went  over  the  whole  of  the  parole  evidence ;  but  that 
evidence  was  not  such  as  to  interfere  materially  \iith  the  effect 
of  the  evidence  already  referred  to,  and  therefore  it  is  unnedes- 
wry  to  give  it  in  detail.)  That  is  the  whole  evidence ;  and  it 
is  for  you  to  consider,  (1.)  Whether  any  damages  are  due  at  all. 
^2.)  Supposing  damages  to  be  due,  what  is  to  be  the  amount? 
And,  (3.)  Against  whom  your  verdict  is  to  be  directed ;  whe- 
ther there  is  any  evidence  that  can  warrant  you,  even  if  you 
think  damages  due,  to  find  that  M'Lean,  or  any  other  person, 
excepting  Mr  Ferrier,  can  be  liable  ?  I  think  not.  If  you  con- 
sider that  there  is  ground  for  damages  against  Mr  Ferrier,  you 
must  always  keep  this  consideration  in  view,  that  he  was  acting 
not  for  liimself,  but  for  behoof  of  the  owner  of  the  estate  and 
his  creditors ;  and  you  must  forther  consider,  that  a  person  so 
situated  is  bound  to  act  in  a  much  more  rigid,  or  perhaps,  more 
properly  speaking,  steady  manner  towards  &e  tenantry,  than  the 
proprietor  himself  would  be  supposed  to  do ;  and  keeping  these 
considerations  in  view,  then  it  is  for  you  to  say,  whether,  as 
against  him,  damages  are  due  at  all.  As  to  the  second  point, 
what  sum  would  be  foir  and  reasonable,  you  are  always  to  keep 
in  mind,  that,  independently  of  the  original  ground  of  incarcer- 
ation, you  have  evidence  that,  on  the  9th  May,  when  not  half 
the  actual  period  of  incarceration  had  elapsed,  a  distinct  offer 
was  made  to  accept  a  renunciation,  and  to  free  the  tenant, 
and  liberate  him  on  his  paying  up  the  arrears.  If  you  come  to 
be  of  opinion,  that,  on  an  entire  view  of  the  matter,  damages 
are  due,  then  I  must  tell  you,  that  you  are  coolly  and  dispas- 
sionately to  calculate  the  amount  of  the  damages.  It  is  no  part 
of  your  4uty  to  visit  any  defender  with  vindictive  damages. 
The  damages  which  you  ought  to  give  in  every  case  are  only 
such  as  will  afford  a  fiur  and  reasonable  compensation  for  the 
injury  received.     You  are  not  called  upon  to  visit  a  defender 
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with  heavy  and  exorbitant  damages,  but  to  take  the  whole  cir- 
cumstances  into  your  consideration,  and  to  say,  according  to 
your  conscience  and  the  evidence  before  you,  what  will  fairly 
compensate  this  pursuer  for  any  injustice  he  may  have  received. 

Verdict  for  the  pursuer,  against  the  defender  Ferrier, 
-^Damages  £200. 

Judge  at  Trials  Lord  Justice-Clerk  (Boyle). — AcL  Dean  of 
Faculty  (Hope),  P.  Robertson;  E.  and  A.  McMillan,  W.S.» 

Agenti Alt.  D.  M'Neill,  A.  Anderson;  W.  &  J.  B.  Douglas^ 

Agents Mr  Russell,  Ckrk f  J.D.M  ] 


2\st  March  1837. 


Jury  Cause Fiest  Division (G.D.F.) 

No.  227. — Alexander  Murray,  Pursuer^  v.  The 
Trustees  of  the  Third  District  of  Roads  in 
THE  Countt  of  Peebles,  Defenders, 

• 

Reparation — Jury  Trial — Damages — Road  Trustees — Toll- 
Dues — A  tacksman  oftoU-dues  leviable  on  a  turnpike^  brought 
an  action  of  damages  against  the  trustees,  subsuming  that  they 
had  held  out  to  him  that  he  was  to  have  right  to  levy  toll  on  a 
particular  side-road,  but  that  it  had  been  improperly  shut  up  by 
them — Circuij^tances  in  which  a  jury  found,  that  the  tacksman 
had  been  led  to  believe  that  it  formed  part  of  the  subjects  let, 
and  awarded  J£30  qf  damages  in  consequence  of  the  stoppage. 

The  pursuer  took  from  the  defenders  a  tack  of  the 
toll-dues  leviable  at  Craigburn  toll-bar,  from  Whitsun- 
day 1835  to  Whitsunday  1836.  On  the  allegation  that 
the  Kingside  road,  or  road  over  the  Kingside-Edge, 
which  crossed  the  principal  turnpike  which  he  took  in 
tack,  was  held  out  to  him  to  form  part  of  the  subjects 
let,  in  consequence  of  which  he  had  augmented  his 
offer  for  the  lease,  but  that  after  entering  to  possession, 
it  had  been  improperly  shut  up  by  the  defenders,  he 
brought  this  action  against  the  defenders,  concluding 
against  them  for  £60  damages,  as  reparation  for  the 
illegal  stoppage. 

The  following  issue  was  sent  to  trial : 

"  It  being  admitted  that  from  Whitsunday  1835  to  Whitsun- 
day 1836,  the  pursuer  was  tacksman  of  the  toll-duties  at  the 
Craigburn  bar,  in  the  county  of  Peebles,  on  the  road  from  Edin- 
burgh to  Peebles: 

"  Whether,  on  or  about  the  21st  day  of  April  1835,  the  de- 
fenders let  to  the  pursuer  the  toll-duties  leviable  during  the  said 
period,  at  the  said  bar,  on  carriages,  cattle,  and  sheep  passing 
along  the  old  Kingside-Edge  road,  leading  from  said  bar  to 
Howgate ;  and  on  or  about  the  1st  day  of  September  1835, 
wrongfully  shut  up  or  obstructed,  or  wrongfully  sanctioned  the 
shutting  up  or  obstruction  of  the  road  last  aforesaid,  to  the  loss, 
injury,  and  damage  of  the  pursuer  ? 

"  Damages  hiid  at  £60." 

The  defenders  denied  the  pursuer's  averments,  stating 
that  the  road  in  question  had  been  legally  shut  up  by 
the  road  trustees  so  far  back  as  November  181 1. 

The  jury  returned  a  verdict  for  the  pursuer — Damages 
£30. 

Presiding  Judge,  Lord  President. — Act.  A.  Anderson;  R. 
Kennedy,  W.S.,  Agent, — Alt*  ;  W»  Mackenzie, 

W.S.,  AgeM Jury  Clerk [G.D.F.] 


2Ut  March  1837. 
Jury  Cause. — Fiast  Division (G.D.F.) 

No.    228. WlI*LIAM    DUNLOP    AND  CoMPANY,    PuT" 

suers,  V,  George  Anthony  Lambert  and  Others, 
Oumers  of  the  SteaM'Ship  or  Vessel  called  the  Ardin* 
caple  of  Newcastle^  Defenders, 

Liability-^ury  Trial — Jettison — Sale — ^Bill  of  Lading — ^Risk 
—^A,  shipped  a  puncheon  of  whisky  on  board  a  steam-boat,  to 
be  delivered  to  B.,  the  purchaser ,  in  Newcastle,  and  at  the 
same  time  sent  a  bill  of  lading  and  invoice  to  B,  of  the  goods, 
and  stated  by  letter,  that  the  price,  as  well  as  the  freight  and 
insurance,  had  been  charged  against  him.     On  the  voyage,  the 
puncheon^  which  was  stowed  on  deck,  was  jettisoned,  or  carried 
away  by  a  sea,  or  otherwise  lost,  and  not  delivered.  A.  brought 
an  action  against  the  owners  of  the  steamer,  to  make  them  liable 
for  the  loss,  by  the  improper  stowage  on  deck,  and  for  non-de" 
liuery  of  the  goods — Circumstances  in  which  a  jury  held,  (I. J 
That  the  goods  having  been  improperly  stowed  on  deck,  the 
owners  were  liable  ;  but,  ( 2.J  in  respect  that  A.  w€m  not  the 
owner  of  the  puncheon  at  the  time  of  the  jettison,  instructed 
by  the  bill  of  lading  and  invoice  to  J?.,  found  the  owners  not 
liable  to  A,  in  the  value. 

Stated  by  the  Court,  that  whether  it  were  the  custom  or  not  to 

stow  goods  on  the  deck  of  a  steamer,  instead  of  in  the  hold  like 

other  vessels,  an  owner  of  a  steam-boat  wiU  not  be  relieved 

from  liability  for  loss  arising  to  goods  from  stowage  on  deck, 

by  proving  the  custom  in  regard  to  steamers. 

On  the  31st  August  1833,  the  pursuers  shipped 
a  puncheon  of  spirits  by  the  Ardincaple  steam-boat, 
to  be  conveyed  to  Newcastle,  and  delivered  to  Mathew 
Robson,  Collier- Row,  Houghton-le- Spring,  care  of  Mr 
Lattimer,  Newcastle.  To  this  effect  a  bill  of  lading, 
acknowledging  also  the  payment  of  the  freight,  was 
granted  by  the  agents  of  the  defenders,  declaring  the 
puncheon  to  be  deliverable  to  Robson,  <'  or  to  his  as- 
signs," <'  ail  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  whatsoever  nature 
and  kind,  excepted."  Of  the  same  date,  the  pursuers 
wrote  to  Robson,  charging  htm  with  the  price  of  the 
spirits,  as  also  with  freight  and  insurance,  and  enclos- 
ing their  draft  at  three  months,  to  be  accepted  for  the 
whole.  The  Ardincaple  sailed  on  the  1st  September, 
but  having  encountered  a  severe  storm,  she  did  not 
arrive  in  the  harbour  of  Shields  till  the  evening  of  the 
2d  September.  She  had  been  in  imminent  danger, 
many  of  her  crew  were  lost,  and  some  of  the  goods 
were  jettisoned,  to  save  the  vessel  and  lives  of  the 
persons  on  board.  The  puncheon  invoiced  to  Robson 
never  was  delivered ;  and  it  appeared  either  that,  dur- 
ing the  peril,  several  puncheons  of  spirits  were  started, 
and  their  contents  allowed  to  leak  out,  to  lighten  the 
vessd,  or  that,  being  on  deck,  they  had  been  carried 
away  by  the  sea.  On  being  informed  that  the  pun- 
cheon in  question  was  not  delivered,  the  ptrsuers  in- 
voiced another  puncheoh  to  Robson,  which  came  to  a 
trifle  more,  stating,  as  before,  the  price,  and  charging 
him  for  the  difference  in  value,  and  for  the  freight, 
adding  in  a  subjoined  letter  the  following  explanation 
of  the  transaction : 

"  As  there  is  now  little  or  no  hope  of  the  ibrmer  puncheon 
heing  beard  of,  this  puncheon  will  replace  it,  asdthe  trsnsactioa 
will  stand  settled  by  your  former  acceptanfe,"  "  all  but  the 
trifling  balance." 

They  then,  in  November  of  the  same  year,  raised  a 
summons  against  the  present  defenders,  to  recover  the 
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value  of  the  first  puncheon  of  spirits.  The  ground  of 
action  was  thus  set  forth  in  the  summons : 

"  That  the  said  puncheon  of  spirits,  instead  of  being  properly 
stowed  along  with  the  other  goods  in  the  hold  of  the  said  ves- 
sel, was  allowed  to  remain  upon  deck,  contrary  to  the  practice 
of  trade,  and  the  established  duty  of  shipowners,  and  in  the 
course  of  her  said  voyage  horn  Leith  to  Newcastle,  the  said 
puncheon  of  spirits  was  washed  or  thrown  over  board,  or  other- 
wise lost  or  destroyed,  in  consequence  of  the  said  improper 
stowage,  or  other  &u1t  or  neglect  of  the  owners  of  the  said 
vessel,  or  their  servants,  for  whom  they  are  responsible ;  at 
least  the  said  puncheon  of  spirits  has  not  been  delivered  in 
terais  of  the  said  bill  of  lading.'* 

The  case  came  before  Lord  Fullerton,  and  a  preli- 
minary defence  was  taken  to  this  effect : 

"  The  pursuers  have  no  interest  or  title  to  insist  in  the  ac- 
tion, in  respect  that,  by  the  shipment  of  the  goods  to  the  name 
and  address  of  the  vendee,  the  regular  notice  of  the  shipment 
giren  to  him,  the  transmission  of  the  invoice  and  bill  of  lad- 
ing to  him,  whereby  the  goods  were  deliverable  to  him  or 
his  assigns,  the  property  was  effectually  transferred  to  him,  and 
the  goods  were  wholly  at  his  risk  from  the  date  of  the  ship- 
ment   The  title,  therefore,  is  with  him,  and  not  with  the  pur- 


suers. 


His  Lordship,  however,  20th  June  1835,  pronounced 
in  interlocutor,  finding 

"  that  the  averments  of  the  pursuers  are  relevant  to  support 
their  title  and  interest  to  insist  in  the  present  action;  and 
therefore  repels  the  preliminary  defence,**  &c. 

The  case  was  thereafter  remitted  to  the  jury  roll, 
when  the  following  issues  were  adjusted : 

"  (1.)  Whether,  on  or  about  the  31st  day  of  August  1833, 
the  pursuers  shipped  a  puncheon  of  spirits  on  board  the  Ardin- 
csfle  of  Newcastle,  a  vessel  belonging  to  the  defenders,  for 
the  purpose  of  being  conveyed  to  Newcastle,  and  delivered  to 
Malhew  Robson,  Collier-row,  Houghton-le- Spring,  care  of  Mr 
Lattmer,  Newcastle?  and, 

"'2.)  Whether  the  defenders  wrongfully  failed  to  deliver 
the  Siid  puncheon  to  the  said  Mathew  Robson,  and  are  indebt- 
ed and  resting-owing  to  the  pursuers  in  the  sum  of  £75.  9s., 
or  anr  part  thereof,  with  interest  thereon,  as  the  value  of  the 
said  runcfaeon  of  spirits  ?" 

Tie  first  of  these  issues  being  admitted  by  the  de- 
fenders, a  proof  was  led  by  the  pursuer  to  establish 
the  plea  of  improper  stowage.  From  the  evidence  of 
sevenl  shipmasters,  underwriters,  and  others  connected 
with  2ea  affairs,  it  appeared  that  the  pursuers'  aver- 
ment ii  the  summons,  as  to  the  liability  of  ship-owners 
for  gO)ds  stowed  on  deck,  was  quite  in  accordance 
with  ih  general  practice  of  trade,  and  the  understand- 
ing of  nercantile  men ;  but  it  was  also  elicited  from 
the  puruers'  witnesses,  by  cross-examination  on  the 
part  of  fie  defenders,  in  order  to  show  they  were  not 
liable,  tht  with  regard  to  steam- boats,  the  practice  of 
stowing  en  deck  was  almost  universal.  The  defenders 
having  acmitted  that  the  puncheon  in  question  was  of 
the  value  tated  in  the  issue ;  that  it  was  actually  car- 
ried on  detk ;  and  that  it  was  lost  during  the  voyage, 
and  not  delvered,  no  evidence  was  led  on  those  points. 

The  deffuders  led  no  evidence,  but,  in  addressing 
the  jury,  in^ted  solely  on  the  point  of  title  which  had 
been  already  pleaded  before  Lord  Fullerton. 

Lord  PreiderUy  in  charging  the  jury,  said,  that  he 
acquiesced  mthe  law  with  regard  to  the  point  of  title 
that  had  beei  stated  by  the  defenders,  but  repelled 
by  Lord  Fulleton,  viz.,  that  as  it  appeared  that  the 
pursuers,  at  t)»  time  of  furnishing  the  puncheon  of 


spirits  in  question,  had  sent  an  invoice  thereof  to  Ma- 
thew Robson,  the  purchaser,  bearing  that  the  same 
had  been  insured,  and  that  the  freight  thereof  and  in- 
surance were  charged  against  Robson  in  the  invoice, 
the  pursuers  were  not  entitled  in  law  or  interest  to 
recover  the  value  of  the  puncheon  from  the  defen- 
ders. The  risk  of  the  pursuers  had  ended  with  the 
shipment ;  and  that  any  action  for  money,  on  account  of 
the  lost  puncheon,  should  have  been  brought  by  the 
purchaser,  at  whose  risk  it  was  at  the  time  it  is  admit- 
ted to  have  been  lost.  With  regard  to  the  merits  of 
the  case,  he  did  not  conceive  that  any  practice,  how- 
ever universal,  in  the  case  of  steam-boats,  could  exempt 
the  owners  of  these  vessels  from  the  liabilities  with  re- 
gard to  goods  stowed  on  deck,  to  which  the  masters  of 
all  other  vessels  are  so  justly  submitted. 
The  jury  returned  the  following  verdict : 

*'  We  find,  on  the  first  issue,  that  the  defenders  were  liable 
for  the  loss  of  the  puncheon  of  whisky,  their  servants  having 
placed  it  on  deck  without  authority  from  the  shippers. 

"  We  therefore  find,  on  the  second  issue,  that  the  defenders 
wrongfully  failed  to  deliver  the  puncheon  to  Mathew  Robson, 
they  not  having  stowed  it  in  the  hold,  as  they  were  bound  to 
do,  prevented  his  recourse  on  the  underwriters. 

*'  On  the  last  point  of  the  second  issue,  we  find  that  the  de- 
fenders are  not  liable  to  the  pursuers  for  the  value  of  the  spirits, 
because  they  were  not,  at  the  time  of  the  loss,  the  rightful 
owners  of  the  goods  in  question,  their  invoice  showing  that 
their  right  in  the  whisky  ceased  at  the  time  of  shipment.'* 

After  having  read  over  their  verdict,  the  jury  put  a 
question  to  the  Court,  whether  they  were  entitled  to 
make  any  suggestion  as  to  expenses.  This,  after  some 
discussion,  and  reference  to  M^Farlane  on  Jury  Trial 
(p.  291),  was  allowed,  it  being  of  course  always  in  the 
discretion  of  the  Court  to  pay  what  regard  they  might 
please  to  this  suggestion. 

A  bill  of  exceptions  was  taken  by  the  pursuers  to 
the  law  as  laid  down  by  the  Lord  President,  in  so-far 
as  he  did  direct  the  jury,  "  that  as  it  appeared  that  the 
pursuers,  at  the  time  of  furnishing  the  puncheon  of 
spirits  in  question,  had  sent  an  invoice  thereof  to 
Mathew  Robson,  the  purchaser,  bearing  that  the  same 
had  been  insured,  and  that  the  freight  thereof  and  in- 
surance were  charged  against  the  said  Mathew  Robson 
in  the  said  invoice,  the  pursuers  were  not  entitled  in 
law  or  interest  to  recover  the  value  of  the  said  puncheon 
from  the  defenders." 

Presiding  Judge,  Lord  President. — Act,  Solicitor-General 
(Rutherfurd),  Neaves ;  John  Murdoch,  S.S.C.,  Agent — Alt, 
Dean  of  Faculty  (Hope),  W.  Buchanan;  Andrew  Dunlop, 
W.S.,  Agent Jury  Clerk [G.D.F.] 


2M  March  1837. 
JuBY  Cause. — FiasT  Division. — (O.D.P.) 
No.  229. — James  Baillie  an^  John  Grindlay,  Pur- 
suersy  V.  William  Young,  cmd  the  Trustee  on  his 
Sequestrated  Estate^  Defenders, 

Bankrupt —  Sequestration — Discharge — Fraudulent  Conceal- 
ment— Jury  Trial — CircumMtances  in  which  held  by  a  jury, 
that  a  sequestrated  hankrvpt  had  concealed  a  true  state  of  his 
affairs  in  the  process  of  sequestration,  and  had  fraudulently 
obtained  a  creditor  to  accept  a  composition  on  a  debt,  and  diS" 
charge  the  bankrupt, 

William   Young,  who  was  sequestrated  under  the 
Bankrupt  Statute,  obtained  a  discharge  in  June  1 827 
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of  all  debts  contracted  prior  to  the  application  for  se- 
questration, the  creditors  having  agreed  to  accept  and 
discharge  him  on  a  composition  at  the  rate  of  3s.  per 
pound.  Baillie  granted  him  a  receipt  for  £1 3. 3s.,  as  the 
amount  of  composition  on  a  debt  due  to  him  by  Young, 
of  £76.  14.  6,  and  certain  expenses  of  diligence ;  and 
his  agent,  Grindlay,  had  further  granted  a  similar  receipt 
for  £?•  10s.,  as  the  composition  on  a  debt  of  £50.  The 
pursuers  alleged  that  Young  obtained  his  discharge,  in 
consequence  of  fraudulently  imposing  on  his  creditors, 
and  concealing  from  them  the  fact  that  certain  good 
debts  were  due  to  him ;  inter  cUia,  a  claim  of  £84,  as  the 

Erice  of  iron-rails  furnished  by  him  to  Baillie  before 
is  bankruptcy.  In  the  sequestration,  neither  the  claim 
for  the  rails  nor  their  price  was  entered  by  the  bankrupt, 
and  he  had  deponed  in  the  process  that  he  had  lodged 
a  true  account  of  his  debts  and  assets.  Baillie  had 
never  claimed  in  the  sequestration,  in  dread  of  being 
liable  for  the  expenses,  but  Young's  agent  paid  BuUie 
the  composition  on  the  debts  due  by  him.  Thereafter 
Young  sued  Baillie  for  payment  of  the  price  of  the 
ruls.  The  action  was  litigated,  and  Baillie  then  brought 
a  reduction  of  the  disclwge  and  the  composition  re« 
ceipts,  in  which  the  following  issue  was  sent  to  a  jury : 

"  It  being  admitted  that  on  the  19th  January  1827,  the  estate 
of  the  defender  was  sequestrated,  and  that  on  the  9th  of  June 
1827,  the  defender  obtained  his  discharge  under  a  composition- 
contract  : 

"  It  beinff  also  admitted  that  the  pursuers  held  two  promis- 
sory-notes for  the  sum  of  £76.  14.  6.,  and  £50  Sterling ;  and 
on  the  9th  May  1831,  the  pursuer,  John  Grindlay,  drew  the 
sum  of  £7.  lOs.,  under  the  said  contract,  and  granted  the  re- 
ceipt. No.  >9  of  process;  and  on  18th  May  1831,  the  pursuer, 
James  Baillie,  drew  the  sum  of  £18.  10s.,  and  granted  the  re- 
ceipt. No.  7  of  process,  and  the  note  of  restriction,  No.  8  of 
process : 

*'  Whether  the  said  discharge,  and  the  said  two  receipts  and 
note  of  restriction,  or  any  of  Uiem,  were  obtained  by  fraud,  or 
fraudulent  concealment,  on  the  part  of  the  defender  ?*' 

Stated  for  the  pursuer  at  the  trial — The  defender's 
claim  of  debt  arose  previous  to  the  sequestration  of  his 
estate,  and  after  the  promissory-notes  had  become  pay- 
able, and  diligence  used  to  compel  payment  of  one  of 
them.  At  the  date  of  the  sequestration,  the  pursuer 
had  applied  for  a  warrant  to  sell  the  defender's  effects 
poinded  on  his  diligence.  The  sequestration  stopped 
the  diligence.  In  the  course  of  the  sequestration,  the 
defender  gave  up  a  state  of  his  affairs,  including  a  list 
of  the  debts  owing  to  him,  which  amounted  only  to 
£60,  but  the  largest  of  all,  viz.  the  claim  of  £84,  was 
concealed  from  the  creditors.  The  trustee  suggested 
to  the  creditors  that  the  sequestration  should  be  settled 
by  composition,  and  referred  them  to  the  state  of 
affairs.  An  offer  was  made  and  agreed  to,  and  the  de- 
fender obtained  his  discharge,  except  as  to  a  composi- 
tion of  3s.  in  the  pound.  The  pursuer  had  not  ranked 
in  the  sequestration,  being  afraid  of  incuning  a  liability 
for  e^>enses,  as  the  defender's  afiairs  were  reported  to 
be  in  a  ruinous  condition.  Some  years  afterwards,  the 
defender,  by  his  agent,  paid  the  pursuer  and  his  agent, 
Grrindlay,  the  composition  on  the  promissory-notes, 
and  obtained  the  receipts  and  note  of  restriction,  which 
was  a  note  restricting  the  debt  to  the  sum  of  the  com- 
pojsition.  Immediately  afterwards,  he  raised  an  action 
against  the  pursuer  for  payment  of  the  debt  of  £84. 


This  showed  his  intention  to  entrap  the  pimner  when 
he  paid  the  composition,  and  took  ^e  receipts  and  note 
of  restriction.  The  fraud,  as  regarded  the  pursuer, 
lay  chiefly  on  the  use  which  the  defender  made  of  the 
receipts  and  note  of  restriction,  by  founding  on  them, 
to  the  efficct  of  excluding  the  pnrsnei^s  claim  of  com- 
pensation : — ^it  was  just  this ;  the  defender  proposed  to 
pay  his  debt  to  tlie  pursuer  in  part,  t.  e.  with  3s.  in  the 
pound,  while  he  sought  to  compel  payment  from  the 
pursuer  of  the  debt  due  to  himself  infidL 

The  proceedings  in  the  sequestration  w«re  pat  in, 
and  witnesses  caUed,  who  proved  that  the  defender 
knew  of  the  claim  for  £84  prior  to  the  sequestration, 
and  had  desired  them  to  remember  it,  in  order  that  they 
might  give  evidence  against  the  pursuer.  These  irit- 
nesses  had  been  adduced  by  him  against  the  pursoer 
in  his  action. 

The  defender  did  not  lead  evidence.  Counsel  pointed 
out  the  facts  on  which  the  defender  rested  his  defence, 
and  argued,  that  as  the  debt  of  £84  was  known  to  the 
pursuer  as  well  as  the  defender,  there  was  no  conceal- 
ment from  him,  and  no  fraud,  in  so  far  as  ^  was  eon- 
cemed,  in  the  sequestration.  In  the  subsequent  tnuu- 
action,  he  was  in  fault  to  accept  of  a  composition  on 
the  whole  debt ;  and  his  intention  plainly  was,  to  take 
that  composition  and  not  to  pay  any  thing  to  the  de- 
fender. 

The  jury  found  for  the  pursuer. 

Presiding  Judge,  Lord  Preudent. — Act.  James  Pmenan; 
John  Ross,  S.S.C.,  Agent.^AU,  D.  M*NeiU;  Thomas  Le- 
bum,  S.S.C,  Agent. — Jury  Clerk ^C^.1>.F.^ 


23<filfarcAl837. 
JuBY  Cause. — Fiust  Dtvision (G.D.F.) 

No.  230. — Falcoheb,  Punuer^  v.  CocmtAKS,  De- 
finder, 

Reparation — Jury  Trial — Damages — ^Aisanlt— >2>nM^<t  ef 
£20  awarded  by  a  jury  for  an  ataandt. 

The  pursuer,  who  was  a  farrier,  brought  an  a^on 
against  the  defender,  to  recover  damages  for  an  aleged 
assault  committed  on  him  by  the  defender,  who  iras  a 
considerable  farmer.  It  turned  out  in  evidenc4^  that 
the  pursuer  had  been  drinking  in  company  with  tie  de- 
fender and  two  or  three  other  parties,  and  Uiat  liough 
the  pursuer  was  struck  and  ill-treated  to  the  efitsion  of 
blood  by  the  defender,  the  pursuer  had  provoled  and 
irritated  the  defender  by  his  manner  and  langiage. 

The  Lord  President,  in  charging  the  jury  stated, 
that  there  was  no  doubt  of  the  commission  a  the  as* 
sault  by  the  defender.  Words  could  not  ju8ti|^  blows ; 
but  if  very^  irritating  and  contumilious,  the  law  will 
take  them  into  account,  to  modify  the  dam^pas  for  an 
assault  which  ^they  may  have  occasioned.  ^  the  cir- 
cumstances proved,  his  Lordship,  considenl  thai  the 
damages  ought  to  be  small. 

The  jury  returned  a  verdict  for  the  pnnuer — 
Damages  £20. 

Prending  Judge^  Lord  President— -^cf.  Thii^as  Bisttland; 
Robert  Welsh,  AgenL^AU.  Dean  of  Faculty  Cliope),  Shand: 
J.  A.  Robertson,  S.S.C,  Agent^^Jwry^  C^A.-f^-I^*^-! 
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28M»  29th,  amd  30t&  March  1837. 

JuET  Cause Fiest  Divibion.j— (G.D.F.) 

No.  231. —  The  Honourable  Mrs  Maria  Hat 
Mackshzie  uTid  Captain  Hugh  Munro,  Suspen- 
ders, 9,  Archibald  Horne,  Judicial  Factor  en  the 
EHate  of  Cromarty,  Colin  Mackenzie  ofNemhaMy 
and  Others,  Bespandenis. 

Salinon-Fiahii^—Stake-Nets—Tain—SlBitutes,  1424,  c  12; 
1427.  c  6;  1469,  c  38;  1477,  c.  73;  1488,  c.  16;  1489, 
c  15;  1568,  c.  68;  1679,  c  89;  1581.  c  3;  1685,  c-  20; 
1696.  c.  35;  1698,  c.  3;  1705,  c  l^^Cireumstancea  in 
whieh  held  by  a  jury,  that  the  basin  whidk  extends  from  the 
Suters  of  Cromarty  to  the  town  of  Dingwuttf  at  or  near  which 
the  river  Conon  debouches  into  the  haainy  is  protected  by  the 
aeveral  Statutes  prohibiting  fishing  for  stdmen  by  fixed  machi-' 
nery  in  certain  situations,  and  consequent^,  that  stake-nets, 
hag-nets,  and  yairs,  placed  in  the  basin  or  firth  of  Cromarty 
fw  the  cmture  of  sabnon,  front  the  Suters  of  Cromarty  to  the 
toum  of  UingweM,  are  iOegai,  oi  being  in  a  situation  prohibited 
by  Statute. 

Proof— Evidence — Witnesa — In  a  jury  trial,  as  to  the  legality 
of  fishing  sabnon  by  stohe-nets  in  a  situation  alleged  to  be  pro- 
tected by  Statute,  a  witness  was  adduced,  who  had  scientyicaUy 
tsrveyed  the  firth  or  basin  where  the  engines  were,  and  made, 
after  the  survey,  a  report  to  the  pursuers  of  the  action,  who  had 
employed  him  in  regard  thereto :  he  had  insfrted  jottings  on  the 
nutrgin  of  a  printed  copy  of  that  report,  $fith  a  view  to  assist 
him  in  his  examination  as  a  witness,  an4  to  the  report  and 
notes  he  referred  in  giving  evidence  ;  he  hemever  deponed,  that 
he  had  his  original  note-booh  with  him  in  the  box,  and  that 
though  the  jottings  were  not  there,  their  materials  were.  Ob^ 
jection  taken,  that  as  neither  the  report  nSr  notes  were  made 
at  the  time  of  the  survey,  it  was  incompetent  for  the  witness 
to  refer  to  them  at  the  trial.  The  Court  repelled  the  objec- 
tion. 

The  town  of  Dingwall  is  situated  near  the  top  of 
the  western  extremity  of  the  basin  commonly  known 
hy  the  name  of  the  Cromarty  Firth.   The  river  Conon, 
which  emanates  from  the  Ross-shire  hills,  flows  throagh 
a  large  tract  of  country,  and  enlarged  by  several  tri- 
butaries, enters  the  basin  near  the  town  of  DingwalL 
The  length  of  this  basin,  which,  except  at  its  outlet,  is 
comparatively  land-locked,  is  about  twenty-one  miles, 
caiculating  firom  the  bridge  of  Conon,  which  crosses 
that  stream  two  miles  above  the  town,  to  the  Suters  of 
Cromarty ; — ^two  rocky  promontories  which,  contract- 
ing the  channel  to  about  4000  feet,  deflne  the  eastern 
limit  of  the  basin  from  the  Moray  Firth.     The  breadth 
at  high  water  varies  from  one  to  two,  three,  and  four 
miles.    At  Allness,  being  about  ten  and  a  half  miles 
below  Conon  Bridge,  it  is  two  miles  broad ;  at  Balin- 
traad  three  miles ;  and  it  attains  its  greatest  breadth  at 
Barbara  village,  farther  to  the  east,  where  it  is  four 
miles.    At  the  Suters  it  is  reduced  to  4400  feet.     The 
superficial  area,   within  high  water-mark,   from  the 
bridge  to  the  Suters,  is  thirty-fbiir  and  a  half  square 
miles. 

On  the  recess  of  the  tide,  extensive  tracts  of  sandy 
I'each  are  left  dry  on  both  margins  of  the  basin,  prin- 
cipally towards  the  top  of  the  basin,  along  the  north 
and  south  shores,  as  far  as  Invergorden  Ferry,  and  at 
Udale  Bay  and  the  Bay  of  Nigg.  The  superficial 
area  at  low  water  is  then  about  seventeen  square  miles, 
and  the  average  breadth  of  the  channel  from  the  bridge 
to  the  Suters,  is  at  that  time  reduced  to  about  three- 
quarters  of  a  mile.    On  the  coasts  of  the  basin  opposite 


their  respective  properties,  it  was  allied  that  Sir  Hugh 
Munro  of  Fowlis,  the  Trustees  of  Mackenzie  of  Mount 
Gerald,  Hugh  A*  J.  Munro  of  Novar,  Alexander  Fraser 
of  Inch  Coulter,  Robert  Bruce  Mneas  M'Leod  of  Cad- 
boU,  (Archibald  Home)  the  judicial  factor  on  the  estate 
of  Cromarty,  George  Munro  of  Pointzfield,  C.  Mac- 
kenzie of  Newhall  and  trustee,  Duncan  Cieorge  Forbea 
of  Culloden,  Sir  J.  Mackenzie  of  Rosehaugh,  Hngti 
Rose  of  Glastulloch,  and  others,  had  erected  yairs  and 
stake-nets  for  the  capture  of  salmon,  and  that  some  of 
them  also  employed  bag-nets  attached  to  the  stake-netSi^ 

The  pursuer,  the  Honourable  Mrs  Maria  Hay  Mac-^ 
kenzie,  heritable  proprietrix  of  salmon-fishings  in  the 
river  Conon  (and  the  other  pursuer,  her  tacksman),, 
presented  a  bill  of  suspension,  complaining  of  these 
erections  as  destructive  to  their  right  of  salmon-fish.- 
ings  in  the  Conon,  and  as  illegal  in  the  situations  m 
which  they  were  placed,  and  therefore  praying  for  in- 
terdict to  prohibit  the  respondents,  and  their  tacksmen, 
from  using  "  stake-nets,  or  other  engines  of  that  de- 
scription, for  the  purpose  of  catching,  intercepting,  or 
killing  salmon  on  the  sands,  shores,  or  grounds  of  the 
firth  of  Cromarty.'* 

The  bill  was  passed  to  try  the  question,  and  a  record 
was  made  up  and  closed  between  the  pursuers  and  the 
following  parties  who  appeared  in  the  action,  viz..  Sir 
Hugh  Munro;  R.  Bruce  ^neas  M'Leod,  possessing 
property  on  the  north  of  the  basin ;  Ardiibald  Home, 
the  judicial  factor  on  the  Cromarty  estate ;  D.  G.  For- 
bes of  Culloden,  and  trustee,  and  Mr  Mackenzie  of 
Newhall,  whose  estates  lay  on  the  south  of  the  channel. 

Mrs  Mackenzie  stated,  that  though  the  Conon  lost 
its  character,  to  all  iqppearance,  as  a  river,  near  the 
town  of  Dingwall,  at  high  water,  it  was  yet  clearly 
seen  at  low  water  winding  its  way  for  miles  below  the 
town  among  the  shelving  sands.  The  Firth  of  Cro- 
marty, she  averred,  was  the  natural  embouchure  or 
gradual  widening  of  the  Conon.  It  commenced  a  little 
below  Dingwall,  and  terminated  at  the  Suters,  thereby 
defining  its  boundaries,  as  a  firth,  in  a  miope  distinct 
manner  than  any  other  in  the  kingdom.  At  low  water, 
the  shores  of  the  basin  were  left  dry  to  such  an  extent 
that  the  channel  of  the  stream  presented  the  appear-- 
ance  of  a  large  river,  seeking  its  way  to  the  sea  among 
the  sandy  shoals.  She  averred  that  this  firth,  in  which 
the  Conon  was  visible  for  miles  from  the  top,  was  an 
estuary  or  water,  in  which  the  tide  ebbed  and  flowed 
in  the  sense  of  the  various  Statutes  prohibiting  fixed 
machinery  for  the  destraction  of  salmon;  and  she 
pleaded — (1.)  Stake-nets  and  bag-nets  are  illegal  in 
every  situation,  except  the  shores  of  the  ocean,  and, 
by  the  Statutes,  are  particularly  prohibited  in  rivers, 
firths,  and  estuaries.  (2.)  Stake-nets,  bag-nets,  and 
other  machinery  of  that  nature  within  rivers,  firths, 
and  estuaries,  where  the  sea  ebbs  and  flows,  are  illegal 
in  every  part  <^  such  river,  firth,  or  estuary,  firom  its 
source  down  to  the  fauces  term  at  the  mouth  of  such 
river,  firth,  or  estuary,  both  upon  the  sands  left  dry  at 
low  water,  and  also  in  the  deeper  water  within  these 
bounds.  (3.)  No  grant  of  salmon-fishing  by  yairs  in. 
such  situations  is  legal,  being  inconsistent  with  the 
enactments  of  the  public  Statutes;  and  such  illegal 
machinery  cannot  be  successfully  defended  upon  the 
plea  of  custom  or  possession. 


410 


REPOtlTS  OF  CASES  DECIDED 


[March 


The  respondents  denied  the  suspenders'  avennents, 
and  stated  that  the  Conon  terminated  at  or  near  the 
tx>wn  of  DiflgwalK  The  tide  flowed  a  tew  miles  above 
that  point.  The  basin,  for  ten  or  twelve  miles  west* 
ward  of  the  Suters,  as  far  as  Invergordon  Ferry,  where 
the  channel  became  very  much  contracted,  was  known 
as  Cromarty  Bay,  an  arm  or  inlet  of  the  sea,  while, 
westward  of  Invergordon  Ferry,  the  channel,  being 
greatly  contracted,  received  the  name  of  the  Cromarty 
Firth.  The  bay  of  Cromarty  is  of  great  extent  and 
depth,  and  capable,  from  its  excellent  anchorage,  of 
containing  the  navy  of  England  in  safety,  in  the  worst 
weather.  The  point  where  the  river  ceases  and  the 
sea  prevails,  was  many  miles  westward  of  any  part  of 
the  bay  of  Cromarty ;  and,  in  point  of  fact)  the  bar  of 
the  river,  occasioned  by  the  action  of  the  river  and 
sea,  was  considerably  beyond  the  town  of  Dingwall. 
It  was  denied  that  the  bay  of  Cromarty  was  in  any 
particular  similar  to  any  firth  whose  character  had  come 
under  judicial  discussion. 

In  regard  to  the  engines  used  on  the  property  of 
Forbes  of  CuUoden — ^the  westmost  complained  of — 
it  was  stated  that  no  stake-nets  were  used.  There 
were  two  yairs  which  had  been  used  for  a  period  much 
longer  than  the  long  prescription,  in  virtue  of  Crown 
grants  carrying  a  right  to  salmon-fishings  and  to  the 
use  of  yairs. 

Mackenzie  of  Newhall's  stake-nets  were  situated  be- 
tween the  properties  of  CuUoden  and  Cromarty.  He 
averred  more  than  seven  year's  possession. 

Cadboll  stated  that  his  stake-nets,  which  were  on 
the  north  side,  above  and  below  Invergordon  Ferry, 
almost  the  broadest  part  of  the  stream,  were  thirteen 
or  fourteen  miles  from  Dingwall.  He  averred  right  to 
salmon-fishings  in  his  titles,  and  more  than  prescrip- 
tive usage  by  every  sort  of  engine. 

In  like  manner,  the  judicial  factor  on  the  Cromarty 
estate  stated,  that  the  title  of  his  constituent  contained 
a  right  to  salmon-fishings.  The  stake-nets  complained 
of  were  situated  on  the  southern  shore  of  the  broadest 
part  of  the  basin,  about  fifteen  miles  below  Dingwall, 
and  he  averred  possession,  by  the  use  of  stake-nets,  for 
twenty  years. 

The  Teapondenis  pleaded — (1.)  Their  title  to  a  pos- 
sessory judgment;  and,  (2.)  That  the  situations  in 
which*  the  engines  complained  of  were  placed,  were 
not  struck  at  by  the  Statutes  founded  on  by  the  pur- 
suers. (3.)  That  the  Statutes  enacted  for  the  protec- 
tion of  salmon-fishings  were  not  applicable  to,  and  do 
not  import  any  prohibition  of  stake-nets,  or  other  si- 
milar machinery  erected  in  what  is  properly  a  bay  of 
the  sea,  which  has  not  any  aspect  or  appearance  of  a 
river  at  low  water,  which  has  no  bar  between  it  and 
the  sea,  and  over  the  sands  of  which  the  water  from 
the  river  does  not  flow. 

Culloden  pleaded  specially — Even  supposing  that 
the  Statutes  were  applicable  to  the  Firth  of  Cromarty, 
the  yairs  of  the  respondent  Mr  Forbes  and  his  trustee, 
like  the  yair  of  Redcastle  in  the  Beauly  case,  and  the 
yair  of  Ardoch,  which  was  the  subject  of  decision.  Ma- 
gistrates of  Dumbarton  v.  Graham  and  Morrison,  16th 
January  1813,  are  protected  from  their  operation  by 
the  Crown  grant  of  yairs,  and  the  prescriptive  use 
thereof. 


The  case  being  remitted  to  the  jury  roll,  a  separate 
but  pneoisely  similar  issue  was  adjusted  between  the 
suspenders  and  the  several  respondents.  It  was  in  the 
following  terms : 

"Whether  tha  defender,  or  his  predecessor  in  office,  has 
wrongfully  fished  for  salmon  in  the  Firth  of  Cromarty,  opposite 
to  the  lands  and  estate  of  Cromarty  and  others,  during  the 
years  1824,  1825,  1826,  1827,  and  1828,  or  during  any  part 
thereof,  by  means  of  itake-nets,  bag-nets,  yairs,  or  other  en- 
gines^ placed  in  situations  prohibited  by  Statute  ?" 

The  case  was  tried  before  Lord  Cockbum  and  a 
common  jury,  on  the  28th,  29th  and  30th  days  of 
March.  Keay  opened  for  the  suspenders,  after  which 
the  following  witnesses  were  examined : 

George  Buchanan^  civU-engineer — On  29th  August 
1836,  100  yards  above  Conon  bridge,  the  discharge  of 
water  was  125,000  cubic  feet  per  minute.  Little  or 
no  flood  water.     No  rain  lor  some  days. 

Here  the  counsel  for  the  defenders  objected  to  the 
witness  having  before  him  a  printed  paper,  while  giving 
his  testimony.  And  the  witness  being  examined  as  to 
the  printed  paper,  he  deponed,  that  it  was  a  copy  of  a 
report  which  he  had  made  to  the  pursuers,  on  their  em- 
ployment, and  on  the  margin  of  which  he  had,  two 
days  ago,  made  a  few  jottings :  That  he  had  his  ori- 
ginal note-book  with  him :  That  these  jottings  were 
not  in  it,  but  their  materials  were.  He  could,  with  a 
little  time,  repeat  the  calculations  of  which  the  jottings 
consisted,  but  he  happened  to  make  them,  with  a  view- 
to  his  own  explanations  as  a  witness,  on  die  margin  of 
the  printed  copy.  His  report  was  dated  1st  Novem- 
ber 1836.  It  was  made  from  his  original  notes,  but 
was  not  a  literal  transcript,  though  in  substance  it  was 
the  same. 

The  obfecHan  was,  that  as  the  printed  paper  and 
notes  were  not  made  at  the  time  of  taking  the  survey 
or  observations  in  reference  to  the  Firth  of  Cromarty, 
it  was  incompetent  for  the  witness  to  refer  to  them  at 
the  trial.     The  Court  repelled  the  objection. 

"  The  sand-hanks  generally  slope  at  first  gently  from  sides  to- 
wards centre ;  but  the  slope  increases  as  we  get  down.  The 
depth  at  low  water  from  Dingwall  to  Mount  Gerald  from  2 
feet  to  8 ;  at  Ardually  Point  from  13  to  20  feet ;  at  Foulis 
Ferry  15  and  16  feet  on  north  channel,  and  24  on  south.  Just 
below  Backney  Point  on  south  30,  on  north  18  feet;  below 
Ardroy  54 ;  at  Allness  Ferry  79 ;  at  Obisdale  Bay  from  58  to 
71 ;  at  Invergordon  Ferry  79  and  85  ;  a  mile  below  92  feet ; 
at  Nigg  Bay  57  to  66 ;  increases  to  Suters ;  at  Cromarty  133  feet, 
then  129,  then  142,  then  opposite  Suters  186;  beyond  them  162, 
then  127,  then  69, 57."  *'  The  mam  strength  of  the  tide  runs  up 
in  the  centre  to  Invergordon.  The  current  at  Suters  is  about  4 
miles  an  hour.  The  bottom  there  is  rock ;  above  this  it  is  gravel, 
and  mostly  clay  up  to  Foulis  Ferry.  Above  this  it  h  more  sandy. 
The  tide  extends  on  both  sides,  passing  through  all  the  stake- 
nets.  The  tide,  on  entering  Bay  o^  Nigg,  follows  the  little 
bays  there  first  At  and  after  passing  Dingwall,  the  Conon  is 
joined  by  several  streams,  mostly  marked  on  the  plan.  These 
tributaries  drain  an  extent  of  country  equal  to  two-thirds  of 
that  drained  by  the  Conon."  "  The  proportion  of  fresh  water 
to  salt  is  as  follows ;  taking  the  sidt  standard  at  less  than  what 
it  is  usually  taken  at  in  the  German  Ocean,  and  making  all  my 
experiments  carefully.  I  took  a  specific  grarity  of  sea  water 
of  1027,  the  water  of  Conon  bong  1000.  At  Dingwall  yair 
the  water  is  treah  to  taste  both  at  high  and  low  tide ;  but  in 
reality  there  were  65  of  fresh  to  1  of  sea  at  low  water ;  at  high 
36  to  1.  All  my  experiments  were  by  proportions  of  specific 
gravity.  In  both  cases,  at  low  tide,  the  water  taken  from  sur- 
face ;  but  the  proportions  at  the  bottom  were  the  same.     At 
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high  tide  the  bottom  was  oonnderably  Salter,  viz.  the  salt  and 
fresh  were  equal.  At  half  ebb,  at  sur&ce,  the  proportion  was 
13  fresh  to  4  salt ;  at  bottom,  12  to  4.  At  Finden  Bank,  near 
the  top  at  low  water  in  th6  north  channel,  at  the  surface, 
there  was  26  fresh  to  1  salt ;  a  little  lower,  at  bottom,  &  fresh 
to  1  salL  At  Ardually  Point,  at  low  water,  in  the  north  chan- 
nel, 41  to  1 ;  but  I  forget  whether  at  surface  or  bottom,  but 
think  the  former.  At  Foulis  Ferry,  on  the  27th  of  August 
1836,  at  low  water,  at  the  surface,  there  was  3  fresh  to  4 ; 
at  high  water,  1  to  6.  On  the  3lst  of  August  1836,  at  the 
surface,  there  was  12  to  1 1 ;  at  high,  at  the  surfiice,  there 
was  10  to  23.  At  Old  Wife's  Bank,  at  low,  there  was,  at  the 
surface,  1  fresh  to  2 ;  at  the  bottom,  2  to  9.  At  Invergordon, 
at  high  water,  79  feet  deep,  there  was  at  the  surface  1  fresh  to 
1 1  salt ;  at  low  1  to  5,  another  day  13  to  10  ;  at  high,  bottom, 
1  to  22.  Below  Cromarty  Ferry  there  was  no  difference  either 
at  high  or  low  between  surfiice  and  bottom ;  at  low  water  there 
was  1  fresh  to  22  salt;  at  high,  1  to  29;  30th  August  1836: 
low,  1  to  6 ;  high,  1  to  8,  September  1836,  from  surface.  The 
tide's  strength  greatest  at  ebb.  At  Invergordon,  the  velocity,*' 
measured  by  the  log,  *'  when  the  tide  was  flowing,  was  1}  miles 
in  hour,  at  particular  places;  at  the  whole  frith  there  1  ^^  de- 
cimals per  hour ;  at  ebb  it  was  2^  miles  or  2  miles  at  the  same 
tide.  The  whole  tide  was  1^  mile  or  more.  Result  is,  that 
the  force  of  the  ebb  is  to  force  of  flow  as  3  to  4.  At  the 
Suters,  at  the  flow,  it  was  1}  of  a  mile  or  2  miles,  average 
13  5  decimals ;  at  ebb  1  <>  7  decimals ;  generally  2^  miles,  or  3 
by  our  observation.  Result  of  ebb  is  as  17  to  21 ;  river  being 
always  in  its  ordinary  state.  Discharge  out  from  Suters  very 
great.  The  stream  visible  beyond  the  Suters;  but  I  never 
saw  any  appearance  on  the  surface  of  a  fresh  water  current. 
There  vna  no  flood  when  I  was  there.  There  are  many  marine 
plants  along  the  banks,  which  smooths  water.  I  think  that 
the  channel  runs  uniformly  through  Nigg  Bay,  past  the  Suters. 
I  consider  this  chaimel  as  that  of  the  Conon  and  its  tributaries. 
I  think  the  estuary  ends  at  the  Suters.  A  large  sea  surface, 
leaving  dry  sands  at  ebb,  is  quite  common  in  estuaries.  The 
depth  of  sea- water  no  element  at  all  in  estimating  what  is  es- 
tuary. The  extent  of  sur&ce  covered  by  high  water,  or  salt- 
ness  of  water,  are  elements,  but  not  decisive.  It  depends  on 
the  whole  drcumstauces.  My  opinion  rests  chiefly  on  the  na- 
tural boundaries.  I  think  the  space  from  Conon  Bridge  to  the 
Suters  has  the  character  of  an  estuary.  The  depth  of  the  chan- 
nel is  owing  to  currents  up  and  down.  It  is  this  that  forms 
and  preserves  the  channel.  The  influence  of  fresh  water  is 
perceptible  through  this  firth."  "  In  saying  I  think  this  is  an 
estuary,  I  go  much  on  the  character  of  the  sides,  the  contrac* 
tion  c^the  Suters,  and  then  the  opening  into  Moray  Firth." 
**  I  hold  the  estuary  of  Conon  to  extend  to  the  extreme  point 
of  the  Suters.  I  see  no  other  point  at  which  it  could  be  satis- 
factory to  stop.  I  hold  the  sea  to  begin  where  this  estuary 
ends."  *'  CrosM- Examined, — In  my  section  of  the  depths,  the 
scale  for  the  depths  is  ten  times  larger  than  that  for  the  lengths. 
The  channel  is  deepest  near  Suters,  though  the  proportion  of 
fresh  water  is  the  least.  It  is  the  reverse  farther  up ;  and  fresh 
more  on  the  surfiice  higher  up  than  it  is  lower  down.  The 
channel  is  produced  by  both  the  river  and  the  sea.  If  there 
had  been  no  fresh  water,  there  being  a  channel  or  not  would 
depend  much  on  the  basin  to  be  filled ;  but  it  is  not  easy  an- 
swering supposed  cases.  The  general  effect  of  water  going 
out  and  in,  is  to  produce  a  channel,  whether  fresh  or  salt.  The 
experiments  about  fresh  and  salt  water  at  Finden  and  at  Ardu- 
ally were  not  made  on  the  same  day.  It  is  not  easy  to  account 
for  there  being  more  fresh  at  Ardually  than  at  Finden, — Ardu- 
ally being  one  mile  lower  down, — as  there  is  no  tributary  be- 
tween the  two.  I  am  sure  the  experiment  was  correct,  but  I 
can't  account  for  this,  unless  that  the  one  at  Finden  was  made 
at  low  water,  near  spring-tide,  on  29th  August  1836,  the  other 
at  Ardually  on  27th  August.  This  will  account  for  difference 
of  proportion  to  a  certain  extent.  It  is  the  only  account  I  can 
give  of  it ;  t.  e,  probably,  on  the  same  day,  both  proportions 
would  have  been  the  same.  All  these  experiments  only  .tell 
the  proportion  'where  they  were  made,  but  give  no  average. 
Spring-tide  was  at  its  height  on  the  27th  August.     So  that  this 


should  have  made  the  proportions  the  reverse  of  what  they  ap« 
pear  to  be.  I  can't  account  for  this.  The  strangeness  of  the 
result  did  not  occur  to  me  then, — nor  does  it  occur  to  me  as 
strange  now,---for  such  irregularities  will,  and  do  occur«  The 
height  of  spring-tide  should  have  increased  the  proportion  of 
fresh  at  low  water.  Yet,  at  Foulis  Ferry,  the  proportion  of 
fresh  is  less  at  spring-tide.  I  cannot  account  for  this.  I  merely 
made  the  experiments,  and  never  attempted  to  account  for  re-* 
suits.  Something  may  depend  on  the  experiments  being  made 
exactly  at  dead  low  water.  But  I  have  not  marked,  nor  did  I 
then  think  it  worth  while  to  observe  this  precisely,  so  that  by 
the  word  low  I  always  mean  to  say  about  low  tide.  These  ex- 
periments can  warrant  no  averages,  unless  all  the  experiments 
were  to  be  averaged.  But  this  wont  apply  to  a  phice  at  which 
there  was  only  one  experiment  made.  The  experiment  at 
Cromarty  was  made  at  neap-tide,  and  one  there  at  spring.  At 
neap  it  was  1  to  6,  at  spring  1  to  22  ;  but  the  state  of  the  river 
as  to  flood  was  different ;  it  was  in  flood  at  neap.  No  other 
neap-tide  experiment.  I  had  no  reason  for  preferring  spring- 
tides, except  that  it  was  more  convenient  when  I  was  there. 
Fresh  water  will  float  on  surface  a  few  miles ;  by  which,  I 
mean,  in  reference  to  this  firth,  20  miles,  for  it  is  perceptible 
on  the  surface  all  the  way  from  the  bridge  to  near  the  Suters ; 
but  very  slightly  after  Cromaity.  In  measuring  velocities,  I 
used  a  log.  At  ebb-tide,  the  fresh  water  on  the  surfiice  floated 
as  fast  as  the  sea- water  below ;  but  1  did  not  sink  the  log  so  as 
to  try  the  speed  at  different  depths.  By  an  estuary,  I  mean 
'  the  channel  or  basin  by  which  the  mixed  waters,  fresh  and 
salt,  of  a  considerable  river  are  discharged  into  the  sea.'  I 
don't  consider  it  as  an  estuary  so  long  as  I  can  detect  pure 
fresh  water.  This  is  not  the  criterion.  If  nothing  but  salt 
water  be  discharged,  it  need  not,  or  wont,  be  an  estuary ;  but 
if  it  also  discharge  a  considerable  river,  it  is ; — not  if  it  only 
discharge  a  trifling  brook."  "  ite-examiaeif.— Cases  like  the 
firth,  where  the  land-locking  is  not  dose,  and  where  it  opens 
gradually,  are  always  difficult.  I  would  try  to  follow  the 
channel  of  the  mixed  waters,  and,  if  this  were  difficult,  the 
case  would  be  difficult  accordingly.  The  fresh  water  goes  on 
mixing  after  first  meeting  with  the  salt  all  the  way  down  to 
the  Suters.  The  river  increases  the  velocity  of  ebb-tide  chiefly 
by  its  quantity.  I  don't  think,  from  my  experience,  that  the 
tides  would  have  produced  the  gradual  channel  we  have  here 

without  the  aid  of  a  large  river.     Re-crou The  speed  of  the 

ebb  of  the  tide  here  is  less  at  Invergordon  than  at  the  Suters ; 
at  Invergordon  it  is  about  2  miles — at  Suters  2^  or  3.  By  the 
Court. — I  did  not  calculate  the  quantity  of  water  discharged 
at  Invergordon  or  the  Suters,  nor  that  contained  in  the  two 
basins  separately ;  but  I  did  calculate  the  solid  contents  of  both 
together,  from  Cromarty  to  Dingwall.  It  was  at  neap-tides 
4750  million  of  cubic  feet,  t.  e,  this  is  the  difference  between 
low  and  high  water  at  neap-tides.  At  spring-tides  it  is  'just 
double,'  as  I  assume  it  to  be.  I  made  no  odculation  of  the 
discharge  by  minutes,  but  I  could  do  so  stiU." 

George  Gunn. — It  was  agreed  that  he  should  be 
held  to  corroborate  Buchanan,  whom  he  assisted,  as  to 
all  measurements  and  experiments. 

**  Exanutud, — There  are  places  at  which  the  average  depth  at 
low  water  is  greater  than  the  average  depth  at  high.  The 
breadth  of  channel  at  Dingwall  yair  is  500  feet.  The  average 
depth  at  low  water  is  2^  feet.  At  high  water  at  spring-tide 
the  breadth  is  2700  feet,  and  the  depth  84  feet.  The  tide 
rises  about  1 1  feet.  At  Mount  Gerald,  at  low  water,  the  width 
is  800  feet,  and  the  depth  5  feet.  At  high  the  width  is  7830, 
and  the  depth  10^  feet.  At  Ardually,  at  low  water,  on  the 
north  side,  the  depth  is  9  feet,  on  the  south  side  it  is  3^.  At 
high  tide  the  depth  across  whole  channel  is  15.  At  Foulis 
Ferry,  at  low  water,  on  north  side,  the  depth  is  7^.  On  the 
south  it  is  11^.  At  high  water  16^.  At  Backney,  at  low 
water,  the  depth  is  13J  feet.  At  high  22^.  At  Allness  Bay, 
at  low  water,  the  depth  is  21  feet  At  high  23  feet.  At  All- 
ness Point,  at  low  water,  30  feet.  At  high  30^  feet.  Be- 
tween Invergordon  and  Chappleton  Point,  at  low  water,  47 
feet.     At  high  49  fi;et.     In  the  middle  of  Nigg  Bay,  at  low 
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witer,  the  depth  is  24  feet.  At  hi^h  23  feet.  At  the  Ness  of 
Cvonwrtjr,  at  low  water,  the  depth  is  72^  feet  deep.  At  high 
89  feet.  At  the  Suters,  at  low  water,  the  depth  is  75  feet. 
At  high  85  feet.  The  average  depth  of  the  whole,  from  In- 
▼ergordon  on  to  Ness,  at  low  water,  is  89  feet.  At  high  22^ 
feet.  The  average  from  Dingwall  to  Ness  31  7-lOths  at  low 
water ;  26  at  high.  All  these  were  taken  at  spring-tides,  and 
of  one  day.  Low  water  being  deeper  than  high,  tends  to  show 
Ais  to  be  an  estuary.  This  not  to  be  expected  without  a  large 
liver.  We  found  great  irregularity  in  the  height  of  the  water, 
L  e,Bt  various  points  the  height  was  higher,  at  each,  on  one 
dey  than  on  another.  And  on  some  days  the  difference  between 
different  places  differed ;  as  at  Invergordon,  and  at  Cromarty, 
md  the  reverse.  This  I  should  think  was  chiefly  caused  by 
fhe  waters  of  the  river,  when  the  level  was  highest  at  Inver- 
gordon ;  when  at  Cromarty,  to  the  wind  acting  on  the  tide. 
Tbe  period  between  two  l^h  watera  is  12  hours  and  20  mi- 
BDtet,  if  no  retardation ;  but  this  did  not  hold  here,  as  it  was 
Boroetim^s  greater.  I  think  this  owing  to  the  different  sizes  of 
the  river.  The  speed  of  ebb-tide  is  always  the  greatest.  At 
Invergordon,  on  8th  September,  the  medium  flood-tide  was 
1  1  ^  dec<  per  hour  over  whole  breadth.  The  greatest  was  2 
miles.  Of  the  ebb-tide  the  medium  was  1  55-lOOth  mile  per 
hour.  The  greatest  2|  per  hour.  No  part  of  the  firth  has  a 
density  equal  to  that  of  the  ocean.  The  discharge  of  Ness, 
fix>tn  actuid  measurement  pt  Inverness,  is  equal  to  the  Conon. 
The  discharge  of  Clyde,  94,122  cubic  feet  per  minute ;  of  the 
Baauly  l-9th  less  than  Conon ;  of  the  Conon  half  a  mile  below 
Bridge,  70,000  cubic  feet,  on  14th  June  1836.  The  actual 
measure  gave  results  in  general  equal  to  those  given  by  the 
drainage.  I  think  it  the  estuary  of  Conon  down  to  Suters. 
I  found  on  all  the  preceding  various  points,  joined  to  finding  a 
distinct  channel  all  the  way  to  Suters,  and  deposits  evidently 
of  a  river  outside  of  Suters,  and  a  great  quantity  of  deposits 
within  Suters,  chiefly  in  bays  of  Nigg  and  Udale.  The  con- 
traction at  Suters  an  important  natural  feature.  Cro$9-eX' 
ammed, — Some  of  the  days  on  which  I  found  the  tide  most  ir- 
regular were  these :  On  Tuesday,  30th  August,  it  was  earlier 
at  Cromarty  than  at  Invergordon,  both  at  high  and  at  low 
^'ater.  On  Saturday,  I8th  June,  it  was  earlier  there  at  high 
water,  following  the  low,  but  low  at  Cromarty  first.  On  2lBt 
June,  both  equal.  On  23d  June,  low  water  earlier  at  Comarty ; 
the  next  high  water  was  later  at  Cromarty  than  at  Invergordon. 
It  waa  earlier  at  Invergordon  than  at  Cromarty  on  the  24th 
June,  at  high  water,  at  morning.  At  mid-day  the  low  water 
was  earlier  there.  At  evening  the  high  water  was  first  at 
Cromarty  on  25th  June ;  at  morning  the  high  water  was  first 
at  Invergordon,  and  also  the  low.  Also  the  high  earliest  on 
SOth  June;  low  first  at  Cromarty.  The  low  first  at  Inver- 
gordon on  18th  June  at  evening.  These  observations  were 
not  all  made  by  me  personally,  but  that  those  I  did  not  make 
were  made  by  people  employed  by  me,  they  reporting  and  act- 
ing under  my  superintendence.  I  would  expect,  on  general 
prindples,  high-water  with  the  river,  at  Cromarty  and  Inver- 
gordon, about  the  same  time.  If  no  river,  it  would  be  later  at 
Invergordon ;  and  the  reverse  as  to  low  water.  On  the  14th 
of  June  the  river  was  rather  above  summer  water.  In  August 
we  understood  it  was  at  a  medium  between  summer  and  winter. 
We  were  there  five  days  in  August.  One  or  two  days  were 
bad,  the  rest  good.  Asked,  how  he  accounts  for  the  river 
raising  the  tide  variously  during  days  when  the  weather  did 
not  vary, — as  from  18th  to  24th  June  ? — Answer  was  in  sub- 
stance, that  he  does  not  know  exactly  how  the  weather  was. 
It  rose  higher  at  Cromarty  than  at  Invergordon  on  following 
days,  vi&  21st,  24th,  25th,  and  SOth  June;  and  higher  at  In- 
vergordon on  the  22d  and  23d  of  June,  and  on  the  27th,  29th, 
and  SOth  of  August.  The  height  to  which  it  rose  has  no  ordi- 
nary, being  quite  irregular.  It  was  never  higher  at  Dingwall 
than  at  Invergordon,  so  fiur  as  I  observed.  The  rising  higher 
was  sometimes  at  one  place,  and  sometimes  at  another,  by  re- 
tarding the  tide  water,  and  irregularly.  A  high  river  at  Inver- 
gordon  produces  a  higher  tide  there,  and  also  an  earlier  one. 
Asked,  how  he  accounts  for  this  not  holding  true  on  2dd  June  ? 
Answers,  that  he  can't  account-  fo^  it,  and  probably  there  is 


some  inaecuracy.    I  don't  recoQeet  what  tine  of  day  I  mea- 
sured Clyde." 

William  MtugUUvray^  geohgiH  and  nahtraUsij  gxve 
evidence  as  to  the  natiihd  appearance  of  the  country 
on  both  sides  of  the  channel,  which  he  described  to 
be  considerably  acdivious  on  both  sides,  bnt  more  hilly 
on  the  north  Uian  on  the  south  side.  The  two  Saten 
he  described  to  be  each  from  100  to  200  feet  high,  of 
a  different  geological  formation  from  that  of  any  other 
rock  on  the  coast,  and  to  consist  of  gneiss,  apparently 
wrenched  asunder — a  bed  of  limestone  running  across 
at  the  same  level. 

"  The  plants  are  such  as  are  commonly  found  on  sea-ahores, 
estuaries,  or  at  mouths  of  rivers,  where  they  enter  the  sea.     In 
the  Bay  of  Nigg,  a  plant  peculiarly  to  sea  ground,  t.  e.  to  salt- 
water ditches;  sea-shores,  and  estuaries,  found  plenttfoDy,  cal- 
led Sostera  marina.     It  grows  in  the  ground,  and  is  not,  like 
algae,  which  are  only  attached  to  rock  or  hard  surfaces.     These 
algse  or  fud  grow  above  Dundee,  and  wherever  they  have  hard 
ground.     I  saw  them  half  a  mile  above  Dingwall  yair.     They 
will  grow  on  fixed  stones  wherever  there  is  sea-water,  and  so 
mark  nothing  hostile  to  estuary.     I  saw  no  shell-fish  not  com- 
mon to  estuaries  or  river  mouths.     I  saw  no  shell-fish  on  pier  of 
Cromarty,  though  muscles,  Spc  might  have  been  there.     I  saw 
wilks,-  not  muscles  or  oysters,  above  Dingwall  yair.     There  is 
an  oyster-scalp  above  Baltntraad  and  Invergordon.     This  not 
inconsistent  with  estuaries.     It  only  shows  the  presence  of  salt 
water.     Haddocks  and  herrings  are  common  in  estuaries,  parti- 
cularly herrings,  and  many  codlings,  and  podlies  and  flounders. 
Cod  la  to  be  found  along  shore,  but  not  in  health,  except  in 
deep  seas.     Birds  were  such  as  frequent  all  e8tuariea,~sea, 
land,  and  both,  such  as  the  brent  goose,  the  common  vrild  duck, 
the  curlieu,  and  the  heron.     On  die  whole,  my  decided  opinion 
is,  that  it  is  an  estuary,  according  to  my  ideas  of  one,  from 
Dingwall  to  the  Suters,  and  not  open  sea.     The  features  of 
estuary  are,  a  basin  intermediate  between  a  large  river  and  the 
sea,  and  receiving  water  both  of  sea  and  river,  having  its  bed 
composed  of  depositions  of  sand  and  mud  brought  down  by  a 
stream  or  streams,  and  its  lower,  or  sea  boumhries  contracted 
by  land."    "  The  peculiar  ground  of  my  opinion  of  this  being 
an  estuary  is,  that  it  has  all  the  features  of  one,  i.  e.  a  basin 
intervening  between  a  large  river  and  the  sea,  entered  at  the 
upper  part  by  a  large  river,  which  is  seen  winding  at  low  water 
far  down  through  sands  and  shaulds;  great  deposits  of  sand  and 
mud  left  dry  as  the  tide  recedes^  though  the  sea  be  never  en- 
tirely out  of  the  basin ;  and  contracted  at  lower  end,  so  as  to 
be  dearly  separated  from  the  sea,  and  strikingly  land-locked  by 
a  ridge  of  gneiss.     Sea- weeds  and  birds  are  no  peculiar  criterion 
here ;  because  thej^  are  common  to  all  firths.     There  are  two 
other  features,  a  large  presence  of  fresh  water,   and  water 
coloured  by  mud,  brought  down  by  the  river,  or  ndsed  by  the 
tide.     I  observed  this  discolouration  in  this  estuary,  though 
not  much ;  as  there  was  no  flood.     I  saw  it  at  high  and  at  low 
water,  down  below  Invergordon ;  but  very  fiiinC^  below  this 
point.     It  must  have  been  owing  either  to  river  bringing  mud 
down,  or  to  sea  raising  it.     The  river  was  low  at  this  time. 
Beyond  Suters,  the  land  runs  nearly  at  right  angles,  and  there 
Is  open  sea.     I  would  say  the  sea  begins  at  the  Suters,  or 
somewhere  at  the  contraction  between  them  and  Cromarty 
Ferry.     Cross-Examined, — My  survey  was  last  week,  and  last- 
ed two  days.     I  did  not  examine  the  channel ;  but  infer  that 
there  must  be  one,  from  what  I  saw,  especially  fit>m  the  river 
entering  above,  and  large  banks  of  deposit  left  dther  by  the 
river  or  by  the  sea,  which  the  sea  mi^t  have  done  done  in 
some  places,  but  not  every  where,  here.     I  infer  a  current, 
dther  of  sea  or  of  fresh  water,  from  heaps  of  mud ;  and  if  a 
current,  a  channel.     If  the  sea  made  it,  uie  bottom  would  be 
sandy.     There  is  a  certain  small  channel  in  the  West  Highland 
sea-lochs ;  and,  indeed,  wherever  the  sea  ebbs  and  flows  into  a 
firth,  but  very  small.     The  channel  is  ^^test  where  current 
IB  greatest,  and  land  most  locked,  which  ucreases  current,  even 
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though  there  be  no  river.  The  tide  must  flow  raiudly  through 
the  Suters.  Freeh  water  ii  lighter  than  salt.  It  floats  while 
fresh.  The  Oronooko  and  Amazon  have  been  traced  a  great 
many  miles  out  to  lea ;  and  there  are  fresh  springs  below  the 
sea.  In  all  sea-lakes,  diough  there  be  no  river,  there  is  a  drain- 
sge,  which  lessens  the  salt  in  the  lake.  The  plants  here  don't 
show  fresh  water,  but  sea.  I  fr>und  oysters,  and  about  thirty 
or  forty  other  species  of  sheU-fish,  all  indicating  salt  water,  but 
not  necessarily  purely  salt.  They  oan*t  exist  long,  or  grow,  in 
purely  fresh  water.  Those  I  saw  were  growing.  The  birds  were 
sea-birds,  common  in  estuaries.  Many  of  them  won't  frequent 
the  sea,  unless  there  be  shelter  and  mud.  Asked,  What  pro- 
ductions would  indicate  pure  sea?  Answer,  I  can't  specify 
any  thhig  that  is  not  also  found  in  estuaries.  Even  whales  are 
found  at  Queensferry.  Mr  Lyell  describes  an  estuary  as  a 
space  '  traversed  by  a  river,  and  with  the  sea  entering  into  it.' 
Geologists  notice  estuaries  chiefly  on  account  of  the  sand  and 
mud,  and  other  results  of  rivers.  These  deposits  are  not  ex- 
duaively  in  estuaries.  My  description  of  an  estuary,  is  the  re- 
sult of  my  own  observations  and  of  others.  I  have  not  ex- 
amined the  Forth  with  a  view  to  fix  its  estuary ;  but  I  should 
think  it  ended  at  Queensferry,  that  of  Clyde  at  Ardmore,  oppo- 
site Greenock.  But  I  say  so  only  from  general  observations ;  of 
Beaoly,  Kessockferry ;  of  Ness,  Fort-George;  after  which, 
eerttdnly,  open  sea.  Firth  and  estuary  not  synonymous ;  but 
a  portion  of  all  our  firths,  except  Penthmd,  is  an  estuary.  Nor 
has  erery  river  an  estuary ;  but  most  firths  have.  Re-Examii^ 
ed. — Where  there  is  an  estuary,  the  whole  space  is  commonly 
called  fnth.  I  never  saw  on  Uie  East  of  Scotland  such  de- 
posits as  here.  The  east  deposits  must  be  chiefly  fr«m  land 
current  originally,  though  some  of  it  may  be  brought  back  by 
tide ;  bat  Uie  usual  bar  prevents  this  bein^  done  much." 

Subsequent  witnesses  deponed  that  cod  died  in  fish- 
ing vessels  on  entering  the  basin:  That  vessels  could 
not  sail  over  every  part,  but  were  obliged  to  keep  the 
channel,  which  was  well  defined  from  the  Suters  to 
Kilteam :  That  vesseb  were  much  impeded  by  the  cur- 
rent of  the  river  in  ascending,  though  aided  by  flood 
tide:  That  speats  in  the  river  sometimes  prevented 
vessels  ascending  altogether;  and  that  the  stream 
enabled  a  vessel  to  descend  against  the  tide :  That  the 
fresh  was  discoverable  for  three  miles  beyond  the 
Suters  in  the  Moray  Firth,  and  was  easily  detected  to 
that  distance  by  the  quantity  of  mud  the  waters  held 
in  charge :  That  the  ebb  tide  was  always  strongest : 
That  a  vessel  would  not  be  detained  long  in  making 
the  passage  up,  were  it  not  for  the  stream :  That  some- 
times several  men  were  required  to  tow  a-head  when 
there  was  little  tide  and  wind ;  and  that  no  pilot  was  re- 
quisite to  Invergorden,  the  channel  being  well  defined, 
but  above  that,  one  was  required  from  its  intricacy : 
Cod  caught  within  the  Suters  were  sickly. 

Solicitor' General  then  opened  the  case  for  three  of 
the  defenders,  Cromarty,  Newhall,  and  Culloden.  D. 
McNeill  steted  the  case  for  CadboU,  and  thereafler  ex- 
amined 

"  Ca^ain  Slater,  a  commander  in  the  royal  navy.  For  twenty 
years  I  have  been  an  assistant-surveyor  and  surveyor,  the 
last  five  in  Scotland,  for  the  Admiralty.  I  surveyed  the  Bay 
of  Cromarty  for  them,  as  part  of  the  survey  of  east  coast  of 
Scotland.  This  survey  of  the  east  coast  is  nearly  completed. 
I  have  made  manv  soundings  in  Bay  of  Cromarty.  This  bay  is 
a  good  roadstead  for  any  vessels  of  war,  and  at  low  water. 
T^e  whole  navy  might  ride  between  the  Suters  and  Invergor- 
doo,  and  even  op  to  Allness.  The  level  of  the  surfiice  of  the 
water  at  the  Bridge  of  Conon  about  twelve  feet  higher  than  the 
levd  of  Uiat  at  &omarty,  taken  from  the  breakwater  at  the 
brid^.  To  come  to  a  scientific  average  would  require  a  y^r. 
The  ascent  firom  Cromarty  to  the  Bridge  of  Conon  begins  fiu*  to 
westward,  somewhere  about  Mount  Gerald  or  Ardufdly  Point, 


from  which  to  Cromarty  it  is  nearly  level.  The  tide  ebbs  to, 
at,  or  near  Ardually,  i.  e.  this,  or  within  quarter  of  a  mile  cfh^ 
is  the  point  of  low  water  at  ebb.  Of  course  is  sea  always  at 
this  point,  and  the  fresh  water  joins  it  there.  The  medium 
level  of  sea  is  aVout  one  mile  above  Dingwall  CanaL  There  is 
a  channel  in  the  firth  all  the  way  to  the  Suters,  considerably 
deeper  than  at  the  sides.  This  channel  is  decidedly  not  formed 
by  the  Conon.  This  only  an  opinion,  but  it  is  a  confident  one. 
The  standard  for  comparing  salt  and  fiesh  water  is  1000  for 
fresh,  and  1024  or  27  for  salt.  A  strong  tide  runs  up  and  down. 
It  is  strongest  at  springs.  The  velocity  of  the  ebb  and  of  the 
flow  is  the  same ;  except  in  floods,  when  there  will  be  a  current 
of  fresh  on  the  surfine.  The  tides  are  always  Tery  irregular  on 
coasts,  in  so  fiir  as  r^fards  elevation ;  but  less  so  as  to  time,  in* 
dependently  of  rivers.  As,  for  example,  at  Peterhead,  where 
diere  is  no  river ;  yet  it  is  most  irregular.  It  depends  on  the 
winds.  A  confined  opening  and  a  large  inner  place,  make» 
from  external  pressure,  the  inward  flow  the  strongest.  The 
tides  are  not  higher  at  Cromarty  than  at  Inveigordon.  But  if 
they  be,  it  must  be  owing  to  the  pressure  of  the  ocean  and  wind 
from  the  east,  or  fix>m  sea,  which  of  course  affects  Cromarty, 
being  nearest,  more  than  Invergordon.  This  is  the  residt  of 
our  observatioos  so  fiir  as  they  have  gone.  The  rush  of  the 
water  down  can't  make  the  tide  highest  at  Cromarty ;  rather  the 
reverse,  occasionally ;  espedally  at  springs,  which  would  lift  the 
fresh  up — for  the  salt  will  always  get  in.  It  ought  to  be  high- 
water  by  a  minute  or  half  a  minute  sooner  at  Invergordon  than 
at  Cromarty.  But  it  requires  the  greatest  possible  care  to  tell 
thb ;  not  one  man  in  ten  can  do  so.  To  give  perfectly  accurate 
results,  there  must  be  several  observations  at  the  same  moment. 
The  revolution  of  the  tides  exceeds  twelve  hours  a  little,  it 
hangs  a  little  before  it  turns,  especially  in  calms.  The  river 
has  nothing  to  do  with  this.  I  call  the  Bay  of  Cromarty  the 
space  between  Cromarty  and  Invergordon ;  but  the  whole  vray 
between  Suters  to  Dingwall  is  firth,  i.  e.  navigable  water. 
From  the  Suters  up  to  the  point  which  the  sea  would  reach,  if 
there  Mras  no  river,  is  an  arm  of  the  sea,  t.  e.  to  about  one  mile 
above  Dingwall  CanaL  Sailing  there,  I  would  say  I  was  in  an 
arm  of  the  sea  as  much  as  if  I  were  in  the  Moray  Firth.  I 
mean  b^  firth,  dear  navigable  sea  water.  A  narrow  entrance^ 
not  indxcadve  of  a  river  at  all.  There  are  many  as  narrow  with 
no  river,  and  yet  are  undoubtedly  sea;  for  instance,  Gibraltar, 
Malta,  Port-Mahon,  and  hundreds  of  ports,  which  are  as  good 
harbours  as  any  in  the  world,  with  vessels  riding  within.  Mr 
Mossmaa  is  my  private  assistant,  a  pet  man  of  my  own.  The 
stake-net,  No.  3,  is  dearly  in  the  sea,  and  so  are  all  below. 
CroMi^xttmined, — So  is  No.  1,  prorided  it  be  bdow  the  medium 
level  of  sea." 

*'  Mr  Moismam It  was  agreed  that  he  should  be  held  as 

corroborating  Captain  Slater.*' 

Other  witnesses  were  examined,  who  deponed  that 
they  considered  the  basin  to  be  a  firth  or  arm  of  the 
sea,  and  not  a  river :  That  no  appearance  of  fresh  was 
observable  in  it,  even  in  rainy  weather,  but  that  fresh 
water  was  to  be  fallen  in  with  in  the  Moray  Firth,  which 
came  from  Naime:  That  vessels  when  retarded  in 
ascending  the  fijlh,  were  so  by  reason  of  the  ebb  tide, 
and  not  by  fresh  water :  That  Cromarty  Bay  extended 
from  the  Suters  to  the  breast  of  Invergordon  Ferry» 
and  above  that  was  Cromarty  Firth :  That  the  death  of 
cod  in  fishing  vessels,  was  asoribable  to  the  vessels  get- 
ting into  still  water :  That  many  cargoes  of  cod  were 
destroyed  in  a  calm  at  sea :  That  the  firth  never  was 
called  the  Conon ;  and  that  the  stake-nets  complained 
of  were  in  what  was  understood  to  be  the  sea-coast. 

T7te  Dean  ofFacvUy  was  heard  in  reply. 

Lord  Cockhum  charged  the  jury — The  question  put  to  you 
in  these  issues,  is,  whether  the  defenders  *'  have  wrongfully  fidied 
for  salmon  in  the  Firth  of  Cromarty,  opposite  to"  their  respec- 
tive lands  and  estates,  '*  during  the  years  1824,  1825,  1826, 
1827,  and  1828,  or  during  any  part  thereof,  by  meant  of  stake- 
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nets,  bag^-nets,  yairs,  or  other  engines,  placed  in  situations  pro- 
hibited by  Statute  ?"  As  to  three  of  the  defenders,  viz.,  Cad- 
boll,  Newhall,  and  Croooarty,  the  use  of  these  engines  is  ad- 
mitted. The  fourth,  Culloden,  does  not  admit  their  use,  but 
it  is  clealy  proved.  I  shall  probably  refer  you  to  the  evidence 
hereafter ;  but  for  the  present,  it  is  enough  to  be^  you  to  re- 
collect the  testimony  of  Simon  Gray,  who  stated  that  he  was  the 
tenant  of  one  of  the  yairs,  that  he  took  it  chiefly  for  salmon, 
and  paid  his  rent  by  the  salmon  caught,  and  that  he  had  seen 
them  caught  at  both  yairs.  Now,  assuming  the  machines  to 
have  been  used,  the  point  is,  whether  they  were  so  wrongfully  ? 
There  are  many  circumstances  whidi  might  have  made  the  use 
of  them  wrongful ;  but  the  only  ground  on  which  they  can  be 
held  to  have  been  so  under  these  issues,  is,  that  they  were 
placed  in  illegal  situations.  Hence  the  full  question  put  to  you 
is,  whether  salmon  were  wrongfully  fished  by  means  of  these 
engines,  **  placed  in  situations  prohibited  by  law  ?"  It  may 
naturally  occur  to  you  as  odd,  that  a  question  so  much  involved 
in  law  should  be  put  to  you.  But  it  was  unavoidable.  Be- 
cause, though  a  Court  may  give  the  legal  rule,  which  permits 
or  condemns  these  machines,  according  to  circumstances,  the 
determination  of  the  circumstances,  that  is,  of  the  facts  to  which 
the  rule  is  to  be  applied,  is  the  proper  province  of  a  jury.  I 
shall  therefore  begin  by  giving  you  as  much  of  the  law  as  is  ne- 
cessary, and  shall  then  leave  you,  with  such  observations  as  may 
appear  to  me  to  be  proper,  to  apply  this  law  to  what  you  shall 
think  the  true  import  of  the  evidence.  I  say  as  much  as  is  ne- 
cessary ;  for  it  is  not  necessary  for  the  determination  of  this 
particular  case,  that  I  should  give,  or  attempt  to  give  you,  a 
catalogue,  or  a  description,  of  all  the  circumstances,  even  of 
situation,  under  which  stake-nets  may  be  lawful,  or  the  reverse. 
Many  of  them  having  no  application  to  this  case ;  and  it  is 
needless  to  encumber  ourselves  with  legal  matter  that  is  super- 
fluous. Nor  shall  I  trouble  you  by  any  observations  either  on 
the  history,  or  on  the  policy  of  the  law.  These  may  be  useful 
to  lawyers,  by  assisting  them  to  put  the  right  qoMtraetioin  on 
disputed  Statutes.  But  they  are  of  bttfe  or  no  use,  after  the 
construction  of  these  Statutes  is  fixed  ;  and  least  of  all  to  juries; 
who,  without  any  reasoning  on  the  subject,  must  take  the  law 
as  they  receive  it  from  the  Court.  Now,  I  have  to  lay  it  down 
to  you  in  the  first  place,  that  the  Statutes,  as  explained  by  de- 
cisions, make  these  machines  unlawful,  if  they  be  placed  in  what 
is  usually  known  as  a  river,  in  the  ordinary  sense  of  this  word. 
You  have  heard  enough  in  this  case  to  let  you  know  that  science 
and  investigation  may  discover  rivers  where  the  uninformed  eye 
caimot,  or  does  not  trace  them.  Of  this  last  fact  I  shall  speak 
instantly.  All  I  now  say,  is,  that  this  apparatus  is  prohibited 
by  law  if  it  be  placed  in  a  river.  In  the  second  place,  there  are 
many  rivers  which  only  join  the  ocean  through  a  firth,  or  through 
a  long  laud-locked  valley,  where  the  fresh  and  the  salt  waters 
meet.  In  this  situation  it  will  probably  depend  upon  external 
appearances,  whether  ordinary  observers  will  say  that  the  space 
is  occupied  by  the  sea,  or  by  the  river,  or  by  both.  If  it  shidl 
be  so  fully  and  distinctly  occupied  by  the  flowing  fresh  water, 
as  that  it  is  really  a  river,  though  the  common  river  features 
may  be  periodically  eflTaced  by  the  tide,  it  comes  under  the  pre- 
ceding rule ;  that  is,  being  still  a  river,  these  machines  are  un- 
lawfid.  Moreover,  rivers  have  estuaiies,  that  is,  spaces  inter- 
mediate between  the  strictly  proper  river,  and  the  strictly  proper 
sea.  Through  these,  partly  fresh,  and  partly  salt  estuaries, 
though  its  ordinary  river  features  may  be  impaired,  or  at  high 
tides  even  obliterated,  the  river  does,  in  truth,  exist  and  ope- 
rate, though  its  existence  be  only  continued  among  sands  and 
shaulds,  through  which  it  has  to  work  its  way,  struggling  with 
the  tide.  Now,  these  structures  are  also  unlawfid  in  these 
estuaries.  Not  that  estuaries  are  specially  mentioned  by  name 
in  the  Statutes,  neither  are  firths.  But  the  estuary  is  a  part  of 
the  river,  and  is  included  under  this  word.  The  mere  name  is 
of  little  importance.  The  thing  to  be  looked  to  is  the  fact  of 
the  absence,  or  of  the  prevalence  of  the  fresh  water,  though 
strongly  impregnated  by  salt.  Now,  where  this  fresh  water 
prevails,  though  in  the  estuary,  these  structures  are  illegal. 
And  they  are  not  only  unlawful  (meaning  always  within  the 
ebbing  and  flowing  of  the  tide),  when  placed  in  the  channel  of 


the  estuary  that  is  always  covered  with  water;  but  they  are  so 
also  if  they  be  placed  on  the  sands  which  are  led  dry  by  the 
ebbing  of  the  sea.  In  these  two  situations,  viz.,  in  the  river, 
or  on  its  hind-locked  estuary,  the  contrivances  are  illegal.  There 
are  two  situations  of  a  different  description  in  which  they  are 
lawful.  For,  in  theUhird  place,  some  rivers  terminate  without 
passing  through  any  firth  or  estuary,  and  are  lost  in  the  open 
ocean  almost  as  soon  as  they  touch  the  salt  water.  In  this  case 
stake-nets  are  not  prohibited,  if ^  they  be  placed  away  from  the 
immediate  mouth  of  the  river,  though  situate  where  the  sea  ebbs 
and  flows.  The  ebbing  and  flowing  wont  of  itsdf  render  them 
unlawful,  because  they  may  be  within  the  sphere  of  this  phe- 
nomenon, and  yet  in  the  pure  and  undoubted  sea.  In  the  fourth 
place,  there  are  examples  in  which  the  junction  of  the  fresh 
water  and  the  salt  does  not  take  place,  as  in  the  case  last  pot, 
at  the  edge  of  the  open  ocean,  but  fiu*  up  in  the  land,  where  the 
river  loses  itself  in  arms,  or  in  bays  of  &e  sea.  These  portions 
of  the  ocean  become  what  are  called  arms  of  the  sea,  merely  be- 
cause they  happen  to  be  enclosed  within  ridges,  which  guide 
their  waters  into  the  interior.  But  this  circumstance  does  not 
make  these  arms  identical  with  estuaries.  They  are  the  sea. 
And  being  so,  these  machines,  if  placed  in  or  on  arms  of  the 
sea,  as  distinguished  from  the  estuaries  of  rivers,  are  not  un- 
lawful. What  shall  be  held  to  be  an  arm,  and  what  an  estuary, 
is  a  question  of  hct  for  you.  All  I  say  as  to  the  rule  is,  that 
if  there  be  an  arm  distinct  from  an  estuary,  then,  in  that  arm, 
or,  in  other  words,  in  that  portion  of  the  sea,  these  fixed  traps 
are  not  illegal.  The  substance  of  these  rules  is  nearly  this, 
that  to  make  the  particular  engines  with  which  we  are  now 
dealing  unlawful,  it  must  be  proved  that  they  are  in  a  river,  or 
in  its  estuary,  whether  within  the  channel,  or  on  the  sands  ooiade 
dry  by  the  ebb.  It  is  the  pursuer's  business  to  prove  that  they 
are  so  placed.  If  he  shall  fail,  the  defenders  may  have  nothing 
to  do.  But  if,  not  content  with  relying  on  the  pursuer's  failure, 
the  defenders  choose,  they  may  show,  and  they  have  tried  to 
do  so,  that  their  structures  are  truly  in  the  sea ;  whether  the 
open  sea,  or  on  one  of  its  arms  or  bays;  and  if  so,  they  are  law- 
ful. In  short,  a  river  does  not  lose  its  legal  protection,  in  re- 
ference to  salmon-fishing,  merely  by  being  met  by  the  advandoj^ 
tide,  provided  this  be  within  what  are  called,  (though  usually 
by  two  Latin  words)  the  jaws  of  the  land,  and  provided  the 
relative  size  of  the  river,  and  the  other  circumstances,  shall 
satisfy  a  jury,  that,  on  the  whole,  the  space  is  river,  including 
in  this  term  its  estuary.  And,  on  the  other  hand,  the  sea  does 
not  lose  its  privileges  merely  because  a  river  flows  into  it,  or 
flows  throuffh  one  of  its  arms  or  bays,  where  the  tide  ebbs  and 
flows,  provided  the  relative  smallness  of  the  stream,  and  other 
circumstances  shall  satisfy  a  jury,  that,  on  the  whole,  the  spue 
is  sea  and  not  river,  or  the  continuation  of  a  river  through  its 
estuary.*  I  have  thought  it  right  to  write  down  this  legal  direc- 
tion :  and  I  have  given,  I  think,  mostly  all  the  facts  that  arise 
in  the  case,  because  the  question  you  are  to  try,  leaving  aside 
some  questions  with  which  we  have  nothing  to  do,  is,  whether 
relatively  to  the  fiu:ts  and  circumstances  of  the  wrater,  is  it  sea, 
or  truly  a  river  or  estuary  ?  In  the  first  place,  I  would  advise 
you  not  to  be  misled  by  the  circumstance  stated,  but  not  proved, 
and  if  proved  would  be  immaterial,  that  other  persons  conscious 
that  these  are  illegal  structures,  have  ceased  to  defend  them, 
and  you  have  now  to  deal  with  four  people  only.  We  have  no- 
thing to  do  with  this.  If  these  persons  were  airaid  of  the  law- 
fulness  of  their  alleged  rights,  or  not  willing  to  be  at  the  expense 
of  defending  them,  that  cannot  influence  you  in  the  slightest 
degree  in  regard  to  the  others  who  come  into  Court  to  defend 
their  rights.  Another  thing  which  we  must  leave  out  of  view 
altogether,  namely,  as  to  what  was  said  about  injury  to  the  pur- 
suers by  stopping  the  access  of  salmon  to  the  river  by  these 

*  I  have  corrected  so  fiu* ;  all  the  rest  was  observation  on  the 
evidence,  and  therefore  not  a  subject  for  exception  ;  and  hence 
I  do  not  correct,  or  even  notice  it.  So  far  as  I  can  judge,  the 
report,  though  possibly  correct  enough  to  give  a  vague  general 
idea  of  the  import  of  what  I  said,  is  not  so  correct  as,  io  justice 
to  the  pursuers,  to  warrant  its  being  recognised  as  the  founda-* 
tion  of  any  thing  to  be  excepted  to. — H.  C. 
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machines.     Now,  we  have  nothiDg  to  do  w]&te>er  with  the 
effect  of  those  machines.     The  defenders  mi^ht  in  the  same 
way  complain  of  injury  by  interfering  with  tbeii  machines, 
neither  of  which  has  any  thing  whatever  to  do  wih  the  ques* 
tion.     You  must  also  liberate  your  minds  altogethr  from  the 
consideration  of  the  mere  name  given  to  this  piece  o  water  by 
men  of  different  professions  and  different  views.     Stme  call  it 
a  river,  some  a  bay,  some  a  firth,  and  some  open  tea.  We  have 
not  much  to  do  with  this  circumstance.     You  nusvmake  up 
your  mind  as  to  the  character  of  the  place  by  the  fict^  and  not 
by  the  inference  expressed  by  names  which  other  peiple  have 
chosen  to  draw  from  facts  of  which  we  know  noftiiii^.     The 
substantial  point  which  you  are  to  try  is,  whether  tiiswater  is 
to  be  named  as  a  river  or  estuary  where  the  sea  ebbs  ini  flows ; 
or  the  sea,  meaning  by  this  a  bay  or  arm  of  the  sea ;  thB  is  the 
main  point  which  you  are  to  inform  us  about  in  poiit  if  hct, 
I  have  given  you  the  general  law.     If  the  machines  tf t  in  the 
river  or  its  estuary,  they  are  illegal ;  if  they  are  not  in  ^h\  river 
or  its  estuary,  but  are  in  the  sea,  or  in  an  arm  or  bay  of  tie  sea, 
they  are  lawful ;  and  whether  they  are  in  the  one  or  ii  the 
other,  it  is  for  you  to  judge.     I  have  to  state  to  you,  anc  Ifeel 
perfectly  confident  in  the  soundness  of  the  statement,  aid  hat 
is,  that  you  will  look  in  vain  to  find  any  one  test  of  a  scimific 
character  by  which  this  point  is  to  be  solved.     The  iceaof 
taking  the  medium  level  of  the  ocean,  or  the  point  at  vhith 
fresh  water  touches  the  salt  as  a  criterion,  is  out  of  the  oiet- 
rion.  Such  criteria  have  been  rejected ;  and  if  the  consideraion 
of  the  point  had  occurred  now  for  the  first  time,  I  should  c»n. 
fidently  say  they  ought  to  be  utterly  rejected, — I  mean  as  c(n- 
elusive  criteria.     How  fiu*  they  are  to  be  taken  into  view  « 
mere  elements,  is  a  totally  different  question ;  and  I  advise  yoi 
not  to  be  much  swayed  by  those  scientific  tests,  or  by  the  pri 
meval  condition  of  the  ground,  and  especially  the  condition  oi 
the  mouth  of  thb  water,  with  this  stratum  of  gneiss  across  it, 
or  whether  the  Suters  were  burst  asunder  by  nature  to  let  out 
the  river,  or  to  let  in  the  sea.  These,  I  think,  are  facts  of  which 
there  is  no  evidence  before  us.    We  must  look  to  the  condition 
of  the  water  as  we  find  it  now,  regardless  of  these  circum- 
stances.    Having  stated  to  you  the  law,  and  the  general  fact 
which,  strictly  expressed,  is  this, — in  reference  to  these  salmon 
Statutes,  is  this  sea,  or  river,  or  estuary,  or  bay,  or  arm  of  the 
sea  ?     I  shall  now  call  your  attention  to  the  evidence  ;  but  be- 
fore dmng  so,  that  you  may  pick  up  parts  of  the  evidence  as  I 
go  along,  you  must  view  the  whole  of  it  in  reference  to  the 
Unguage  used  by  the  Statutes.     I  do  not  refer  to  them  now  to 
convey  to  you  any  opinion  in  regard  to  the  law,  but  to  show  the 
description  of  the  places  where  these  machines  are  lawful  or 
unlawful.     The  terms  used  by  the  Statutes,  are  these :  not  re- 
ferring to  any  scientific  line,  nor  referring  to  any  one  circum- 
stance in  natiye  as  conclusive  ; — the  terms  used  in  the  Acts  in- 
dicative of  the  place  where  these  machines  are  prohibited,  are 
these :   One  Statute  says  that  engines  shall  not  be  set  in  sands 
or  shaulds,  far  within  the  waters,  where  the  sea  ebbs  and  flows ; 
another,  that  they  shall  not  be  set  in  a  river  that  has  its  course 
to  the  sea ;  another,  that  they  shall  not  be  set  in  fresh  water, 
where  the  sea  ebbs  and  flows ;  another,  that  they  shall  not  be 
set  in  water  that  fills  and  ebbs ;  another,  that  they  shall  not  be 
set  within  the  flood  mark  of  the  sea ;  another,  in  waters  (drop- 
ping the  word  fresh)  where  the  sea  fills  and  ebbs ;  another, 
within  salt  water  where  the  sea  ebbs  and  flows.     With  refer- 
ence to  the  language,  therefore,  of  the  Statutes,  you  will  attend 
to  the  evidence.     I  do  not  pretend  to  read  it  all  over  to  you, 
— this  is  not  necessary,  and  to  do  so  would  be  a  mere  waste  of 
time,   particularly  in  regard  to  the  evidence  of  Mr  Buchanan ; 
but  I  shall  run  over  such  parts  of  the  evidence  as  may  tend  to 
help  you  in  arriving  at  a  conclusion.  I  begin  with  the  pursuers' 
first  witness,   Mr  Buchanan.     I  think  it  proper,  in  the  outset, 
to  notice  an  objection  taken  to  this  gentleman's  credit,  that  he 
wjis  employed  as  an  engineer  to  survey  this  place  by  the  pur- 
suers, and  of  course  came  here, — with  no  impeachment  as  to 
his  integrity,  with  no  objection  to  his  undoubted  character, — 
liut  that  he  stands  here  in  a  situation  in  which  he  is  liable  to 
prejudice ;  and  then  there  was  the  objection  to  the  mode  in 
which  he  made  up  his  sections.     I  do  not  think  that  the  cir- 


cumstances  indicate  any  prejudice  on  his  part.     No  doubt  there 
were  appearances  which  he  could  not  account  for,  but  this  does 
not  indicate  that  he  wished  to  give  any  unfiur  bearing  in  his 
evidence.     Then  the  objection  as  to  his  scale, — ^he  stated  in 
his  evidence,  that  it  was  usual  in  men  of  his  profession-  to  make 
the  thing  they  wanted  particularly  to  show,  in  the  same  way 
in  which  he  made  this  plan.     But  I  agree  with  the  defender  so 
far,  that  an  engineer  employed  by  a  party  to  make  a  survey,  is 
a  man  employed  in  certain  cases  to  make  out  his  case, — not 
by  perjury,  but  by  disclosing  and  discovering  the  truth,  espe- 
cially where  it  serves  this  end ;  and  the  being  in  the  employment 
of  one  of  the  parties,  gives  always  a  certain  degree  of  bias, 
but  by  no  means  insinuates  a  departure  from  truth ;  but  it  may 
be  that  he  gives  his  evidence  in  such  a  way  as  would  cause  his 
employer  to  feel,  that  if  he  gained  the  case,  it  would  be  by  his 
services.     I  do  not  say  any  thing  against  this  upright  and  re- 
spectable gentleman ;  I  would  make  the  same  observation  to 
you  of  any  other  engineer  in  the  world,  in  the  same  circum- 
stances.    My  own  opinion  is,  that  Mr  Buchanan  gave  his  evi- 
dence in  such  a  way,  that  you  might  give  him  implicit  credit 
on  all  he  stated  on  matters  of  fact.     Aifter  a  long  statement 
about  measurements  and  such  details,  he  goes  on  to  say, — [His 
liOrdship  read  over  his  notes  of  the  evidence,  commenting  on 
portions  of  it  as  he  proceeded.     It  was  of  no  consequence,  he 
said,  in  this  case,  whether  the  fresh  water  was  at  the  top  or 
bottom.     The  degree  of  saltness  stated  by  witness,  was  what 
might  have  been  expected  without  the  examination  of  any  en- 
gineer.    Here  was  a  great  river  co-mingling  with  an  advancing 
tide,  and  of  course  it  was  more  or  leas  impregnated  with  salt 
in  different  places.     Then,  as  to  the  rapidity,  as  far  as  this 
witness  went,  he  showed  that  there  was  a  greater  velocity 
downwards  than  upwards.     In  regard  to  the  marine  plants,  his 
Jjordship  said,  that  the  jury  need  not  care  about  them,  as  they 
were  common  to  all  estuaries  and  lochs ;  and  as  to  the  scientific 
rules,  he  had  already  told  them  that  they  could  not  be  depend- 
ed on.     The  channel  witness  said  was  not  owing  to  the  sea 
entirely,  nor  to  the  river  entirely,  but  it  was  the  result  of  the 
joint  action  of  both.     He  stated  that  it  was  not  easy  to  ac- 
count for  there  being  more  firesh  at  Ardually  than  at  Finden, 
IS  there  was  no  tributary  stream  between  them.     "  I  merely," 
le  said,   "  made  the  experiment,  and  never  attempted  to  ac- 
Ount  for  the  result.     This  is  perfectly  fiiir;  his  business  was 
merely  to  make  the  experiments,  and  ascertain  the  feet.     His 
delnition  of  an  estuary  was,  that  it  was  the  channel  or  basin  in 
which  the  mixed  waters  of  a  con^derable  river  were  discharged 
into  'he  sea.     The  jury  will  attend  to  this :  '*  I  do  not  think," 
said  fie  witness,  "  that  the  tides  would  have  produced  this 
channd  we  have  here,  without  the  aid  of  a  large  river.]     This, 
gentleman,  is  the  testimony  of  Mr  Buchanan  generally.     He 
mentions  facts  well  worthy  of  observation  ;  and  one  fiict  is 
the  absolute  quantity  of  water  sent  down  by  the  Conon,  and 
also  by  its  tributaries.     The  tributaries,  he  says,  send  down 
two-thirds,  %nd  the  main  river,  he  says,  sent  down  in  August 
125,000  cube  feet  per  minute.     He  referred,  to  the  Clyde  at 
Glasgow,  a  rirer  which  we  all  know,  and  which  may  give  us  a 
tolerable  idea  of  the  size  of  the  Conon.     [His  Lordship  then 
proceeded  to  re»d  the  evidence  given  by  Mr  Gunn.     This  wit- 
ness told  the  quantity  of  water  sent  down  by  the  Conon,  that 
the  tributaries  tent  down  as  much  more,  which  would  make 
the  Conon  and  its  tributaries  send  down  more  water  than  the 
Clyde.]     Before  I  read  to  you  the  evidence  by  Mr  Mac^llivray, 
I  roust  say  to  you  that  he  struck  me  as  an  intelligent  witness. 
He  appeared  to  me  to  give  his  evidence  in  a  very  sensible  way, 
and  it  is  entitled  to  your  attention.     [His  Lordship  then  reacl 
Mr  Ma<^gillivray's  evidence.     Afterwards,  the  evidence  of  Mr 
Field.]     All  the  evidence,  his  Lordship  said,  in  regard  to. 
the  fish,  agree,  that  cod  do  not  come  where  there  is  fresh 
water.     This  witness  said  it  was  from  the  freshness  of  the 
water  that  the  cod  were  killed.     He  could  remain  at  Graves- 
end,  which  is  still  water,  with  his  cod — he  could  remain  with 
them  at  St  Margaret's  Hope,  but,  with  the  same  stillness  in 
Cromarty  Bay,  they  died.     Here,  then,  they  had  the  opinion 
of  scientific  men,  as  to  whether  this  was  a  river  or  estuary,  or 
an  arm  of  the  sea,  or  the  sea,  and  another  man,  not  a  scientitic 
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I,  eoaiBg  to  the  Mnw  result  to  which  they  arrived ;  bnt  the 

jury  were  to  think  notfaing  of  the  opinions  of  any  of  them,  but 
to  receive  and  judge  of  the  facts.     The  fiu:t8  they  ought  to  look 
to  mudi  more  thui  to  opinionB  given  by  witnesses  on  either 
side.     [His  Lordship  then  read  the  evidence  of  the  other  wit- 
nesses of  the  pursuer, — the   comments  of  no  importance.] 
Now,  geiitleroen,  I  eome  to  evidence,  to  which  you  must  at- 
tend very  earnestly,  for  the  defender  has  not  had  the  advantage 
of  having  the  last  word.     It  may  have  been  effaced  from  your 
fluemory  by  the  able  reply  of  the  pursuers*  counsel,  and  it  is  of 
ioDportanoe  that  you  should  atteiid  to  it  seriously  and  earnest- 
ly.    [Here  the  title  of  Sir  H.  Munro  was  handed  to  his  Lord- 
liiip. J     There  is  no  account  given  here  of  what  the  water  of 
Conon  means.     An  officer  is  appointed  as  conservator  for  the 
two  opposite  shores,  and  the  individual  upon  the  one  side,  the 
Ross  side,  is  made  conservator  for  the  Conon,  but  we  have  no 
account  of  the  water  of  Conon.     The  evidence  for  the  pursuer 
begins  with  Captain  Slater,  a  witness  of  the  very  highest  con- 
sideration, not  more  from  his  general  skill  in  these  matters,  but 
from  his  experience,  and  whose  experience  and  means  of  obser- 
vation, and  private  character,  are  beyond  all  question.     He 
gave  his  evidence  singularly  clear,  and  to  me  perfectly  satisfiio- 
tory.     We  have  nothing  to  do  with  his  opinions,  but  he  is 
a  witness  whose  evidence  is  worthy  of  your  consideration. 
[Here  his*  Lordship  read  the  evidence  of  Captain   Slater.] 
Then  we  have  the  evidence  of  Captain  Souter.     He  says  that 
there  is  no  appearsnce  of  fresh  at  the  Suters.     This  seems  to 
me  to  be  odd.     I  think  there  is  an  appearance  of  fresh  at  least 
at  the  Suters,  if  not  beyond  them  ;  but  he  means,  I  suppose, 
to  say,  that  he  never  observed  it.     [His  Lordship  then  read 
over  the  evidence  of  Captain  Douglas  and  Mr  John  Mann.] 
In  regard  to  this  latter  person's  evidence,  he  is  brought  to 
counteract  the  evidence  of  the  pursuer,  in  regard  to  the  effect 
of  finesh  water  on  the  cod.     One  ascribes  their  death  to  the 
fresh  water  and  not  to  the  stiUness ;  this  witness  ascribes  it  to 
the  stillness,  and  not  to  the  water.     It  is  for  you  to  judge  of 
this  difference  in  their  evidence.     Then,  as  to  Hugh  Ferguson, 
I  must  say  that  I  do  not  think  there  is  any  partiality  in  his  evi- 
dence, although  he  lives  on  the  Newhall  estate.     Highlandmen 
are  well  known  to  be  attached  to  their  lairds ;  but  I  do  nof 
think  thb  would  induce  him  to  swerve  from  the  truth  in  teilii^ 
a  few  simple  fiiets.     This,  gentlemen,  is  the  evidence  on  boO 
aides  in  this  caae.     It  is  for  you,  out  of  these  elements,  to 
draw  the  conclusion,  whether  this  is  the  place,  or  the  revcyse, 
which  the  Statutes  describe  as  prohibited.     I  gave  you  ade- 
scriprion  of  the  law ;  and  I  repeat  it  to  you,  not  for  desc^bing 
the  law,  but  for  showing  you  the  sort  of  place  wherr  these 
engines  are  not  to  be  used.     They  are  to  be  used  not  ot  sands 
and  shaulds,  &r  within  the  water  that  ebbs  and  flows ;  nor  in  a 
river  that  has  its  course  to  the  sea ;  nor  in  fresh  water,  where 
the  sea  ebbs  and  flows.     Gentlemen,  I  am  aware  that  you  have 
a  difficult  task  to  perform  in  judging  of  this  evidence,  not  only 
because  there  are  several  parts  in  which  the  witvesses  do  not 
agree,  but  because,  when  you  make  up  your  minis  as  to  what 
the  hustB  are,  you  have  a  difficult  and  delicate  conclusion  to 
draw;  and  not  the  leas  difficult  that  it  is  a  sulject  not  within 
the  common  range  of  jurymen's  verdicts.     C«es  of  this  kind 
have  been  well  tried  by  preceding  juries,  btt  they  are  not 
usual ;  and  this  is  one  of  those  that  requires  the  greatest  pa- 
tience and  discrimination.     It  is  also  a  case,  in  whidi  to  a  cer- 
tain extent  a  legal  feeling  must  run  through  your  construction 
of  the  £eu^  and  it  ia  for  this  reason  that  I  feel  I  would  not  dis- 
charge my  duty  by  merely  detailing  to  you  the  evidence, — I 
am  bound,  unless  you  intimate  to  me  t^  reverse — ^unless  you 
intimate  to  me  that  you  wish  to  be  left  to  your  ovm  views, — 
to  state  to  you  what  my  own  opinion  is.    I  do  not  urge  it, — I 
do  no  more  than  state  it.     If  I  were  in  that  box,  I  should  give 
my  opinion  that  the  defenders  were  wrong.     I  think  the  pur- 
suer has  established  these  engines  to  be,  in  point  of  fact,  where 
the  law  condemns  them.     I  think  sp,  not  dbcarding  from  my 
mind  altogether,  but  not  founding  altogether  upon  any  one  ab- 
stract fact,  upon  any  single  or  upon  apy  double  scientific  prin- 
ciple ;  I  look  to  what  the  broad  language — ^the  obvious  meaning 
of  the  Statute  is;  and  considering  these  focts,  and  the  general 


characttf  &  thSjt  firth,  I  have  tittle  difficulty  in  arriving  at  a 
condusion.   I  dbserve  that  there  is  a  very  great  body  of  fresh 
water  contantl^  poured  into  this  firth  from  this  undoubted 
river ;  I  ofcerve  tkat  the  quantity  so  poured  into  it  is  nearly  as 
mudi  as  lie  CIy4e  discharges,  and,  with  its  tributaries,  it  is 
greater  tian  the  difdiarge  of  the  Clyde ;  I  say,  that  I  see  a 
body  of  fater  from  the  Conon  not  much  less,  but  with  its  tri- 
butaries, greater  than  the  Clyde.    Next,  I  see  this  stream  not 
plunged  at  tnce  into  the  open  ocean  from  an  oudet,  with  the 
8ea-coas<  ruining  directly  at  right  angles  from  that  outlet ;  but 
I  see  abng  this  land-loicked  place,  through  which  this  water 
flows,  tiat  t  flows  throi^  between  those  long  ridges  predsdy 
in  the  sane  way  in  which  we  know  that  many  rivers  have 
flowedto  m  extent  held  not  to  be  the  sea,  but  to  be  the  river, 
or  the  estiary  thereof.     Next,  I  perceive  the  presence  of  this 
stream  aHvays  visible  and  palpaUe,  and  in  strong  action.     I 
do  ntf  d^ct  its  presence  by  knowing  that  it  is  poured  in  at 
the  ipp^r  part,  and  being  certain  that  it  must  get  out  some- 
wheit,  or  by  delicate  sdentific  experiment ;   but  I  find  it, 
thrc^out  the  whole  evidence,  to  be  in  strong  action.     I  find 
a  damel,  not  made  by  the  river  alone,  but  neither  has  it  all 
thf  daracteristics  of  an  exdusive  tide-channel,  it  has  all  the 
dtrtf^eristics  of  a  dumnel  made  by  the  combined  action 
bMhof  the  tide  and  the  river.    I  see  discolouration, — whether 
tie  f^sh  water  is  flowing  at  the  top  or  bottom  is  no  matter, — 
diis  great  fact  is  disputed  by  no  witness,  but  corroborated  by 
411  /  and  throughout  ibe  whole  length,  though  not  throughout 
ihf  whole  breadth,  you  have  the  great  river  stream  distinctly 
v^ble.    I  find  it  detectable  to  ^e  taste ;  and  I  see  that  cer- 
tain fish,  that  are  caught  for  the  great  trade,  die,  it  would  wp- 
|ear,  from  the  efl^ct  of  fresh  water.     We  have  had  two  wit- 
lesses  in  regard  to  the  death  of  these  animals,  and  certainly 
they  are  the  best  sort  of  witnesses  to  the  fact      One  accounts 
for  the  death  of  those  fish  to  the  calmness,  and  the  other  to  the 
fresh  water ;  my  mind  leads  me  to  agree  with  the  one  who 
ascribes  it  to  frerii  water.     I  see  ships  floating  up  mth  the  tide 
resuted  by  the  action  of  the  water  rushing  down.     Some  of 
the  witnesses  have  not  observed  this ;  but  they  may  not  have 
been  there  when  the  current  was  in  such  a  state  as  to  produce 
this ;  but  I  think  it  is  proved  that  the  force  of  the  fresh  water 
downwards  impedes, 'and  does  not  merely  impede,  but  absolute- 
ly stops  the  ascent  of  vessels,  though  aided  by  the  force  of  the 
ascending  tide  and  flowing  of  the  watert,  and  I  see  the  easy 
descent  of  these  vessels,  even  against  the  flowing  of  the  tide. 
I  see,  when  you  get  out  of  this  valley  to  that  point  which  the 
pursuers  call  sea,  with  the  best  foundation,  being  the  termina- 
tion of  this  estuary  at  the  Suters,  all  these  appearances  instantly 
change.     You  are  then  on  the  unequivocal  sea;  and  then  ac- 
cordingly, except  the  drcumstance  that  the  water  outwards  is 
discoloured,  as  it  will  be  in  great  rivers,  to  the  extent  of  hun- 
dreds of  ndles,  every  thing  else  changes.     In  short,  I  do  not 
see  in  fovour  of  the  defenders  hardly  a  single  circumstance, 
which  is  not  to  be  detected  in  other  cases  where  these  engines 
have  been  found.     Take  the  case  oi  the  Tay.     Let  a  man 
stand  on  the  coast  of  Fife,  even  at  Dundee,  even  at  full  tide, 
what  does  he  see?     He  finds  every  appearance  of  sea  that 
ebbing  and  flowing  can  give.      He  finds  the  marine  produc- 
tions, shell-fish,  Inrds,  marine  plants,  every  thing  which  sea 
can  give.     He  finds  a  space  on  which  the  whole  British  navy 
can  ride.     Tet  it  is  certain,  that  nearly  ten  mDes  bdow  Dun- 
dee, the  whole  of  those  stake-nets  were  put  down,  for  being 
placed  on  ground  prohibited  by  law.     I  do  not,  gentlemen, 
state  my  opinion  for  the  purpose  of  controlling  yours.    I  would 
not  have  given  it  to  you,  had  this  not  been  a  case  out  of  the 
common  way.     Though  I  have  felt  it  my  duty  to  present  you 
with  my  opinion,  I  am  bound  to  tell  you  that  it  is  a  matt^ 
that,  legally,  and  morally,  and  in  truth,  is  between  you  and 
the  defenders ;  and  you  must  be  consdous  that  the  verdict  you 
are  to  give  must  be  yours,  and  not  mine.     And  instead  of  being 
swayed  by  my  opinion,  more  than  you  think  it  is  entitled  to,  I 
shall  consider  your  differing  from  me  as  nothing  but  an  evidence; 
of  your  thinking  independently  on  the  merits  of  the  case,  and 
an  evidence  that  you  have  anxiously  and  diligently  thought  of 
the  case  for  yourselves.     You  \yiil  retire,  and  not  be  swayed 
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by  me  more  thtn  you  think  the  opinion  I  have  expressed  de- 
ccrrea.  There  19  one  material  observBtion  which  I  forgot  to 
make  to  yon, — that  is,  to  give  you  some  direction  as  to  the 
terms  of  the  verdict.  If  you  are  of  opinion  that  stake-nets  are 
illegal  the  whole  way  down  from  Dingwall  to  the  Suters,  you 
need  say  no  more  than  **  find  for  the  pursuers.'  If,  on  the 
other  hind,  you  think  that  the  whole  way  down  they  are  in 
lawfid  places,  you  will  find. for  the  defenders.  Then  it  is  a 
possible  case  that  you  may  think  them  lawful  in  certain  places 
and  not  lawful  in  others,  and  there  you  must  make  a  distinction. 
For  example,  you  may  find  Cromarty  Bay  to  be  sea,  and  you 
may  find  all  those  in  Cromarty  Bay  to  be  lawful, — in  that  case 
you  will  find  for  the  pursuers  in  all  those  above  In?ergordon, 
and  for  the  defenders  in  all  thoae  below. 

Tike  Solicitor' General  excepted  to  his  Lordship's 
chai^^e,  in  bo  far  aa  it  did  no€  direct  the  jury,  in  point 
of  law,  that  the  engines  set  forth  in  the  issues  were 
illegal,  if  placed  in  estuaries,  according  to  the  foresaid 
description  and  definition  of  them  ;  and  also  in  so  far 
as  it  did  not  direct  the  jury  that  the  prohibitions  of 
the  Statutes  could  not  extend  lower  down  than  to  the 
point  where  the  fresh  water  of  the  river  joined  the  salt 
water  of  the  sea  at  low  ebb  tide. 

Verdict  for  the  pursuers. 

Statutes  founded  on  by  Pursuers. — 1424,  c.  12.  1427,  c 
6.  1469,  c.  38.  1477,  c.  73.  1488,  c.  16.  1489,  c.  15.  1563, 
c.  68.  1579,  c.  89.  1581,  c.  3.  1685,  c.  2U.  1696,  c.  85. 
1698,  c.  3.     1705,  c.  1-2. 

Pretiding  Judge,  Lord  Cockburn. — Act,  Dean  of  Faculty 
(Hope),  Keay,  P.  Robertson,  H.  J.  Robertson ;  James  Burness, 
S.S.C,  Agent, — AU,  Solicitor-General  (Rutherfurd),  A. 
Wood^  for  Home :  J.  and  W.  Ferrier,  W.S.,  Ayent»,~^Ttdt, 

/or  CuUoden;  Tait  and  Cricbton,  W.S.,  Agents Ivory,  ybr 

Newhall;  Gibson-Craigs,  Wardlaw  and  Dalziel,  W.S.,  Ageni9, 
— D.  McNeill  and  A.  Anderson,  for  CadboU;  W.  Mackenzie, 
W.S.,  Agent Jury  Clerks [G.D.F.l 
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Sbcowd  Division. — (J.D.M.) 

No.  232#— i%or  David  Clyne,  Pursuer^  r.  Sib  Wil- 
li am  Baillie  and  Oth£Bs>  Cfyn^s  Trustees^  De- 
fetiderM. 

Deathbed  —  Title  to  Challenge— Re vocadon..^ Testament-^ 
Clause — Reserved  Power — Implied  Condition — Lapsing — 1. 
Where  a  party  executed  in  liege  poustie  a  deed  excluding  hU 
heir-at'Unc,  and  afterwards,  on  deathbed,  another  deed  altering^ 
the  former  in  some  reepeetn,  and  equally  excluding  the  heir-ai- 
Imo — Msid  that  a  clause  qfrevocaiiam  in  the  deathbed  deed,  of 
the  preeious  one,  **  in  safer  onhf  as  it  interferes  with  the  pre- 
sent deed^"  was  an  absolute  revocation  thereof,  so  as  to  reinstate 
the  heir'ttt-hw  in  his  right  to  challenge  the  deathbed  deed. 
2.  and  S,  Questions  whether,  where  a  party  and  his  parents 
executed  mutual  mortis  causa  deeds  in  each  other's  favour,  an 
appaintwsent  of  trustees  by  the  deed  of  the  parents  was,  in  the 
ctrrvttsr^JMM,  to  be  taken  as  applicable  also  to  the  deed  by 
their  son^  or  a  nomination  of  trustees  by  a  deed  on  deathbed, 
was  an  effectual  exercise  of  a  reserved  power  to  nominate  tru^" 
tees,  contained  in  a  previous  deed  executed  in  liege  poustie, 
so  as  to  bar  the  challenge  of  the  heir-at-law  f  and  whether  a 
mortis  causa  deed,  bearing  to  be  granted  **  i?i  the  event  of  my 
predeceasing  my  parents,**  was,  in  the  circumstances,  to  be  held 
as  lapsed  by  the  granter*s  survivance  of  his  parents  t 

The  late  David  Clyne,  S.S.C.>  died  on  the  1st  No- 
vember 1833^  having  executed  upon  the  same  day  a 
general  trust-disposition  and  settlement  of  his  whole 
property  in  favour  of  the  defenders.  The  only  heri- 
table subject  carried  by  this  disposition,  was  a  house  in 
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Albany  Street,  Edinburgh,  belonging  to  Mr  Clyne. 
Previous  to  this,  on  the  22d  August  1815,  Mr  Clyne 
eiLecuted  a  disposition,  "  in  the  event  of  my  prede- 
ceasing my  parents  without  leaving  lawful  issue  of  my 
own  body,"  in  favour  of  William  Clyne,  his  father,  and 
Margaret  Swanson,  his  mother, 

**  during  their  mutual  lives,  and  to  the  longest  liver  of  them 
two,  and  after  the  death  of  the  longest  liver,  to  and  in  fiivour  of 
.any  person  or  persons,  or  for  such  uses,  ends,  und  purposes  as 
I  (Mr  Clyne)  may  name  and  appoint,  by  any  deed  I  qny  exe- 
cute at  any  time  of  my  life,  and  even  on  deathbed ;  and  in  case 
of  my  dying  without  having  executed  such  deed,  then  to  and  in 
favour  of  such  person  or  persons  as  shall  be  named  and  ap- 
pointed in  any  deed  that  shall  be  executed  (according  to  law  or 
agreement  between  themselves  in  such  deed)  by  my  said  parents ; 
and  for  the  same  uses,  ends,  and  purposes,  with  the  same  powers, 
and  under  the  same  provisions  and  declararions ;  which  deed  of 
theirs,  when  so  executed,  I  do  hereby  declare  shall  form  a  part 
hereof,  and  that  this  my  deed  shall  be  as  effectual  for  conveying 
my  whole  means  and  estate,  and  regulating  the  succession  to 
the  same,  in  the  same  way  and  manner  as  shall  be  appointed  by 
the  said  deed  of  my  parents,  as  if  their  said  deed  were  already 
executed,  and  herein  copied  verbatim,  any  law  or  practice  to  the 
contrary  notwithstanding." 

This  deed  contained  a  conveyance  of  all  Mr  Clyne's 
property,  real  or  personal,  that  belonged  to  him,  or 
might  belong  to  him  at  the  time  of  his  death ;  and  his 
parents  and  the  foresaid  persons  to  be  named  by  him- 
self, and  failing  such  nomination,  the  persons  to  be 
named  by  his  parents  in  their  deed,  were  appointed  his 
sole  executors.  Full  power  was  reserved  by  the  granter 
to  revoke  or  alter,  in  whole  or  in  part,  as  he  should 
think  fit ;  and  the  cleed  was  declared  valid  and  efFectual 
in  so  far  as  not  altered  or  revoked. 

in  the  following  month,  Mr  Qyne's  father  and  mother 
executed  a  mutual  trust-disposition  and  settlement, 
with  the  voluntary  concurrence  of  their  son  Mr  Clyne> 
in  favour  of  each  other  during  their  lifetime,  and  the 
longest  liver,  and  after  the  death  of  the  longest  liver, 
in  favour  of  the  said  David  Clyne,  and  the  heirs  of  his 
body,  and  his  assignees ;  whom  failing,  in  favour  of 
certain  parties,  as  trustees,  for  the  uses,  ends,  and  pur« 
poses  therein  mentioned,  of  the  whole  estate,  heritable 
and  moveable,  and  all  their  other  property  and  effects, 
in  the  usual  terms,  for  the  purposes  therein  mentioned, 
and,  inter  alia,  for  the  purpose  of  converting  tiieir 
effects  into  cash,  and  after  deducting  debts  and  ex- 
penses, with  instructions  to  divide  the  produce  into  ten 
parts,  whereof  one-tenth  part  was  declared  to  be  pay- 
able to  the  children  of  the  deceased  Alexander  Clyne, 
late  tenant  in  Sordde,  of  which  family  the  pursuer  is 
the  eldest  son.  The  deed  then  contained  the  following 
reservation : 

"  Reserviug  to  us,  and  the  survivor  of  us,  at  any  time  of  our 
life,  to  appoint,  as  we  may  see  fit  and  necessary,  other  persona 
as  trustees  for  the  purposes  aforesaid,  either  in  addition  to  or  in 
room  and  place  of  the  trustees  before  named,  which  trustees  so 
to  be  named  shall  have  the  same  powers  as  the  trustees  herein 
before  named^  &c; ;  and  fiuther,  reserving  full  power  and  liberty 
to  them  and  to  the  survivor,  but  only  with  the  express  advice 
and  consent  of  the  said  David  Clyne,  and  not  otherwise,  at  any 
time  of  their  lives,  and  even  on  deathbed,  to  alter,  innovate,  or 
revoke  the  same  in  whole  or  in  part,  and  declaring  that  any 
alterations  we  may  make,  if  done  by  a  regular  writing  subjoined 
hereto,  or  by  a  paper  apart,  shall  be  as  valid  and  effectual,  as  if 
they  were  engrossed  in  this  deed,  under  which  declarations 
these  preqents  are  granted,  and  not  otherwise." 
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To  this  deed  a  codicil  was  afterwards  subjoined, 
whereby  three  trustees  were  appointed  in  room  of  two 
who  had  died,  and  one  whose  appointment  was  recalled ; 
and  an  alteration  was  made  as  to  the  distribution  of 
one  share  of  the  estate.  This  codicil  was  dated  30th 
October  1826,  and  was  subscribed  both  by  Mr  Clyne 
and  his  parents,  in  token  of  its  having  been  executed 
with  his  consent. 

Mr  Clyne  was  predeceased  by  his  father  and  mother. 
His  trust-disposition  and  settlement  of  1st  November 
1833,  in  favour  of  the  defenders,  proceeded  on  the  nar- 
rative, viz. : 

"  Conndering  that  drcumstances  have  occurred  to  render 
neceaaary  varioua  altersdons  in  the  settlement  of  my  means  and 
estate  since  the  deed  of  22d  August  1815  years  was  executed 
by  me,  and  also  since  the  death  of  my  mother  on  the  15th  day 
of  January  1828,  and  the  death  of  my  fiuher  on  the  30th  day 
of  December  1829  years ;  do  therefore  hereby,  and  for  other 
good  causes  and  considerations  me  hereunto  moving,  give,  grant, 
assign,  dispone,  and  make  over  (to  and  in  favour  of  the  de- 
fenders), and  to  the  survivor  or  survivors  of  such  of  them  as 
should  accept,  the  major  part  alive  and  accepting  being  a  quorum, 
and  to  such  other  person  or  persons  as  they  or  I  myself  may 
afterwards  appoint,  as  trustees,  for  the  uses,  ends,  and  purposes 
therein  mentioned ;  and,  inter  alia,  for  payment"  of  an  annuity 
of  £10  Sterling  to  the  pursuer. 

The  deed  concluded  with  the  following  clause : 

"  And  I  do  hereby  revoke  and  recal  the  foresaid  settlement 
executed  by  myself  on  22d  August  1815,  and  another  settle- 
ment executed  by  me  in  voluntary  concurrence  with  my  parents, 
upon  the  30th  da^  of  October  1826  years,  and  all  oUier  deeds 
and  settlements,  if  any,  in  so  fiu  only  as  they  interfere  with  the 
present  deed ;  but  declaring  always  that  the  same,  in  so  far  as 
not  altered,  shall  be  valid  and  effectual." 

The  pursuer,  who  was  the  cousin-german  and  heir  of 
conquest  of  Mr  Clyne,  brought  a  reduction  of  this  set- 
tlement on  the  head  of  deathbed,  in  so  far  as  the  heri- 
tage was  concerned.  To  this  action  the  defenders 
gave  in  the  following  preliminary  defences:  1.  The 
pursuer  is  barred  from  challenging  the  deed  under  re- 
duction, in  consequence  of  the  settlements  executed  by 
Mr  Clyne  and  his  parents  in  1815.  These  settlements 
were  not  absolutely  revoked  by  the  deed  under  reduc- 
tion, but  only  in  so  far  as  they  interfered  with  the  last 
deed,  so  that  if  this  settlement  could  be  reduced  by  the 
pursuer,  the  former  settlements  would  revive.  2.  The 
pursuer  has  no  legitimate  interest  to  reduce  the  deed 
now  under  challenge,  as  his  interest  is  much  greater 
under  the  last  settlement  than  it  would  be  under  the 
former  deeds,  which  would  necessarily  regulate  Mr 
Clyne's  succession  if  the  settlement  now  under  reduc- 
tion were  reduced.  3.  The  deed  under  reduction  hav- 
ing been  executed  agreeably  to  reserved  powers  in  the 
settlements  of  1815.  the  defenders  have,  in  their  per- 
sons, a  sufficient  title  to  exclude  the  challenge  here 
brought  forward  on  the  part  of  the  pursuer. 

A  record  having  been  made  up  on  these  prelimi- 
nary defences,  the  Lord  Ordinary  ordered  cases. 

The  pursuer  pleaded — 1.  The  deeds  of  1815  had 
lapsed  and  become  extinct  before  the  deed  of  1833 
was  executed.  The  deed  by  Mr  Clyne  himself  was  to 
be  operative  only  in  the  event  of  his  predeceasing  his 
parents,  without  leaving  lawful  issue  of  his  own  body, 
BO  that  by  his  survivance  that  deed  became  a  nullity. 
Again,  the  deed  by  his  parents  was  in  favour  of  him 
and  his  assignees ;  whom  failing,  only,  in  favour  of 


trustees ;  but  as  Mr  Gyne  survived  his  parents,  and 
took  the  benefit  of  their  disposition,  so  that  their  pro- 
perty was  mixed  up  with  his  own,  the  ulterior  trust 
was  thereby  rendered  inoperative.  But  at  any  rate, 
the  two  deeds  by  Mr  Clyne  and  his  parents  were  un- 
connected, being  executed  by  difierent  parties,  and  in 
relation  to  difierent  estates.  They  cannot,  therefore, 
be  viewed  as  one  continuous  settlement,  though  their 
nature,  and  the  purposes  with  which  they  were  framed, 
were  similar ;  nor  can  the  parents'  deed  be  considered 
as  a  nomination  of  trustees  under  Mr  Clyne's  own  deed. 
But  whatever  be  the  case  as  to  this,  it  is  contended 
that  the  deathbed  deed  ought  to  be  received  as  a  no- 
mination by  Mr  Clyne  under  his  previous  deed,  he 
having  reserved  to  himself  the  power  of  nominating 
disponees  at  any  time  during  life,  and  even  on  death- 
bed. But  a  destination  luerediims  nominandisy  taken 
per  9ey  does  not  convey  the  property  so  as  to  extinguish 
the  rights  of  the  heir-at-law ;  for  if  no  nomination  be 
afterwards  made,  the  heir-at-law  wUl  take :  there  can 
be  no  disposition  where  there  is  no  disponee.  The  no- 
mination is  therefore  necessary  to  complete  the  con- 
veyance, and  must  itself  be  free  from  objection,  to  have 
that  effect.  If  made  in  lecto^  it  cannot  stand  against 
the  rights  of  the  heir-at-law:  Binnies,  22d  June  1678; 
Diet  p.  3242.  Pennicuik,  18th  January  1687 ;  Diet 
p.  3243.  Willock,  14th  December  1769;  Diet  p. 
5539.  Brash,  23d  November  1827 ;  6  S.  and  D.,  113. 
Bellenden  Ker,  24th  February  1829;  9  S.  and  D.454. 
Fordyce,  5th  July  1827 ;  5  S.  and  D.,  897.  2.  But 
supposing  that  the  deeds  of  1815  were  in  existence, 
they  have  been  recaUed  and  annulled  by  the  revocation 
contained  in  the  deathbed  deed.  It  is  settled  law, 
that  a  deed  executed  on  deathbed,  though  it  be  re- 
duced on  that  ground  at  the  instance  of  the  heir-at-law, 
is  nevertheless  valid  and  effectual,  in  so  far  as  it  re- 
vokes previous  settlements,  where  that  revocation  is 
unconditional:  Coutts  v.  Crawford,  12th  June  1795; 
Fac.  Col.  House  of  Lords,  12th  March  1806.  The 
revocation  here  is  of  the  deeds,  in  so  far  as  they  in- 
terfere with  the  deathbed  settlement,  and  to  that  ex- 
tent, whatever  it  may  be,  is  absolute.  It  may  operate 
only  to  a  limited  extent,  but  to  that  extent  it  operates 
absolutely.  There  is  no  condition  attached  to  it  tbat 
it  shall  only  take  effect  if  the  deathbed  deed  be  efiec- 
tual ;  and  a  condition  of  this  sort,  to  have  effect,  must 
be  distinctly  expressed,  and  cannot  be  inferred  by  im- 
plication. Nor  is  the  extent  to  which  it  will  operate 
immaterial,  as  the  deathbed  deed  interferes  essentially 
with  the  previous  deeds.  The  deeds  are  substantially 
to  different  parties,  both  with  regard  to  the  nomination 
of  disponees,  and  to  the  beneficial  interest  accruing 
under  them.  But  even  where  the  deeds  were  of  simi- 
lar import,  that  circumstance  has  not  been  held  suffi- 
cient to  take  away  the  effect  of  the  clause  of  revocation 
in  the  posterior  deed :  Cuninghame,  10th  June  1748. 
Bartley,  2d  February  1815  ;  Fac  Col.  Moir,  2d  March 
1820;  Fac  Col.  Anderson,  17th  May  1833;  11  S. 
and  D.,  612. 

The  defenders  pleaded — 1.  In  this,  as  in  all  cases 
of  settlements,  the  intention  of  parties  is  the  paramount 
principle  of  decision ;  and  looking  to  that,  it  is  evident 
that  the  deeds  of  1815  must  be  taken  together  as  form- 
ing a  complete  and  effectual  settlement  of  Mr  dyne's 
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property,  containiDg  provisioDs  which  cannot  be  pre- 
sumed to  belong  to  a  conditional  conveyance.  If  Mr 
Gyne  had  considered  them  to  contain  nothing  more 
than  this,  and  so  to  have  lapsed  by  his  parents'  pre- 
decease, he  would  never  have  thought  it  necessary  to 
revoke  or  alter  them.  Every  presumption  is  against 
the  existence  of  the  condition,  as  to  the  predecease  of 
the  parents,  msdntained  by  the  pursuer.  Where  the 
testator's  intention  appears  clearly  to  have  been  to  exe- 
cute a  general  settlement,  efiect  must  not  be  given  to 
any  supposed  condition,  deduced  only  from  some  iso- 
lated words  in  the  deed;  especially  when  to  sustain  the. 
condition,  would  infer  the  intestacy  of  the  testator, 
which  must  have  followed  if  the  deeds  of  1815  were 
held  to  have  lapsed:  Stewart  r.  Gordon,  14th  Decem- 
ber 1831 ;  S.  and  D.  Then  the  disposition  to  Mr 
Clyne's  parents,  whom  failing,  to  trustees  to  be  named, 
was  in  itself  a  good  conveyance  :  Ker  v.  Vaughan  ; 
2  S.  and  D.,  369.  It  no  doubt  depended  for  its  effect 
on  the  future  nomination  of  the  trustees ;  but  the  feudal 
form  was  complete  without  it;  and  as  Mr  Gyne  re- 
served power  to  nominate  trustees,  even  on  deathbed, 
the  nomination  by  the  deathbed  deed  was  effectual. 
For  nothing  can  be  struck  at  by  the  law  of  deathbed 
but  what  is  strictly  a  conveyance  of  heritage,  to  the 
prejudice  of  the  heir-at-Uw ;  so  that  an  effectual  no- 
mination of  trustees  may  be  made  on  deathbed,  on  the 
same  principle  that  the  purposes  of  a  trust,  validly  con- 
stituted by  disposition,  may  be  declared  by  testament, 
or  any  other  deed  not  requiring  dispositive  words,  if 
a  reservation  to  that  effect  is  inserted  in  the  convey- 
ance:  Willock,  Fordyce,  Bellenden  Ker,  ui  supra. 
But  supposing  that  the  deathbed  nomination  were  not 
sustained,  that  contained  ib  the  deed  of  Mr  Clyne^s 
parents,  which  must  be  read  as  part  of  his  own  deed, 
is  equivalent  to  a  nomination  by  himself;  and  in  either 
event,  there  subsisted  at  the  date  of  the  deathbed 
deed  an  effectual  disposition  of  Mr  Clyne's  property, 
by  which  the  pursuer  was  excluded.  2.  The  clause  of 
revocation  in  the  deathbed  deed  was  inserted  by  virtue 
of  a  reserved  power  in  his  previous  deed  of  1815,  to 
revoke  even  on  deathbed,  and  was  only  in  so  far  as  the 
deeds  of  1815  might  interfere  with  that  of  1833.  This 
places  the  present  case  in  a  different  situation  from 
tfaoae  cases  where  a  clause  of  revocation  in  a  death- 
bed deed  was  given  effect  to,  though  the  deed  itself 
was  set  aside.  In  the  case  of  Coutts  v.  Crawford,  ut 
*uprc^  which  first  introduced  this  doctrine,  the  clause 
bore,  that  all  former  settlements  were  revoked  gene- 
rally, and  declared  nuU  and  void ;  and  the  former 
setUements  were  in  favour  of  a  party  in  all  respects 
different  from  those  favoured  by  the  deed  m  hcto. 
Now,  the  deathbed  deed  of  Mr  Clyne  is  very  little  dif- 
ferent in  its  objects  from  the  disposition  granted  by  his 
parents,  except  as  to  the  trustees  therein  named,  and 
some  legacies  contained  in  the  former  deed ;  and  the 
alteration,  such  as  it  is,  renders  the  pursuer's  condition 
more  favourable.  In  this  way,  one  element  is  awanting 
to  the  principle  contended  for  by  the  pursuer;  for  there 
is  no  diange  of  will  on  the  part  of  tiie  testator,  to  the 
effect  of  annihilating  the  former  deeds.  Again,  the  re- 
vocation, in  every  instance  where  the  principle  of 
Coutts's  case  has  been  applied,  was  complete  and  uni- 
versal :  Hartley,  Moir,  ui  mifra.  Rowan  v.  Alexander, 


22d  November  1775  ;  Fac.  Coll.  Duke  of  Roxburghe 
V.  Wauchope ;  1  S.  and  D.,  487,  2  S.  and  D.,  141 ;  I 
W.  and  S.,  41.  But  the  present  deed  does  not  contain 
a  complete  and  unlimited  revocation  of  the  former 
settlements ;  and  a  revocation,  not  universal,  but  partial 
in  its  terms,  cannot  be  sustained,  when  the  deed  itself 
is  reduced.  The  revocation  can  be  given  effect  to  only 
where  it  appears  to  have  been  the  intention  of  the  tes- 
tator that,  whatever  should  become  of  the  deathbed 
deed,  the  former  deeds  should  be  no  longer  in  force. 
But,  as  by  express  terms  in  the  clause  of  revocation, 
its  effect  may  be  made  to  depend  on  the  subsistence  of 
the  deathbed  deed,  so  as  to  stand  or  fall  with  it,  the 
same  result  may  follow  by  implication,  wherever  it  ap- 
pears, as  in  the  present  case,  that  the  clause  is  con- 
nected with  the  deed  itself,  and  is  of  a  conditional  and 
limited  nature.  The  present  clause  of  revocation  con- 
templates only  one  contingency,  viz.,  the  subsistence 
and  operation  of  the  deathbed  deed ;  for  if  it  be  re- 
duced, the  deeds  do  not  interfere  at  all ;  to  which  ex-^ 
tent  only  the  previous  deeds  are  revoked.  When  thd 
possibility  of  eollison  between  them  is  taken  away  by 
the  reduction  of  the  later  deed,  the  clause  of  revoca- 
tion must  necessarily  fall ;  and  its  effect  is  precisely 
the  same  as  if  the  former  deeds  had  been  revoked /tto- 
visionaUy^  in  the  event  of  the  deathbed  deed  being 
sustained.  The  defenders  farther  pleadedj  That  the 
pursuer  had  no  interest  to  challenge  the  deathbed 
deed,  in  respect  that  the  provision  in  his  favour  con- 
tained in  it  was  more  valuable  than  the  amount  of  the 
heritage  which  would  have  fallen  to  him  as  heir-at-law. 
The  accuracy  of  the  statement  on  which  this  plea  was 
founded  was  denied  by  the  pursuer. 

**  24th  December  1836. — The  Lord  Ordinary  having  con- 
sidered the  casea  for  the  parties,  and  whole  process :  Repels  the 
dilatory  defences,  and  decerns,  but  without  prejudice  as  to  any 
question  which  may  arise  respecting  the  amount  of  the  heritage 
claimed  hy  the  pursuer,  whic^  is  hereby  reserved  to  be  discussed 
with  the  defences  on  the  merits,  ov  otherwise,  hereafter :  Finds 
the  defenders  liable  in  expenses;  appoints  an  account  thereof  to 
be  given  in ;  and  when  lodged^  remits  the  same  to  the  auditor, 
to  tax  and  to  report. 

'*  Note. — It  is  stated  by  the  defenders  that  there  is  no  heri- 
tage except  a  house  in  Albany  Street,  Edinburgh,  and  that  this 
is  not  so  valuable  as  the  annuity  of  £10,  which  the  deathbed 
deed  gives  the  pursuer,  though  he  be  about  fifty  years  old.  The 
Lord  Ordinary  wished  this  matter  of  fact  to  be  fixed  before  de- 
ciding any  thing  else,  but  both  parties  were  averse  to  this ;  and 
therefore,  as  its  determination  is  not  necessary  for  the  disposal 
of  the  dilatory  defences,  it,  or  any  such  matter,  has  been  re- 
served," 

The  defenders  reclaimed.     On  advising, 

Lord  GUnlee, — If  Mr  Clyne  had  never  executed  this  deed, 
I  see  no  other  which  would  have  excluded  the  pursuer.  The 
revocation  of  the  first  deed  is  absolute^ 

Lord  Justice-  Clerk  was  perfectly  satisfied  with  the  Lord  Or- 
dinary's interlocutor. 

Their  Lordships  concurred,  and  the  reclaiming  note 
was  rejusedf  with  additional  expenses. 

Lord  Ordinary,  Cockbum. — Act.  Dean  of  Faculty  (Hope), 
Steele;  W.  L.  Maeara,  W.S.,  Agent. — Ak.  Solicitor-General 
(Rutherford),  Moncieiff;  D.  fiianson,  S.S.C.,  ilyen/.—f  J.O.M.} 
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\2th  May  1637. 

SscoKo  Division (J.D.M,) 

No,  333* — WiiiLiAM  Jqhnston,  Jeffrei/9  Tmstect 
Pursuer^  v.  Major  Alexander  Bbuce  &  Othebs, 
JDunda^s  Trustees^  Defenders, 

piligence-—  Arrestment  —  Competency  —  Sale — Principal  and 
Agent — Obligation  to  Account — Bill  of  Lading — Bill  of  Ex- 
change— Pledge — I.    Where  a  party  consigned  oil  for  sale  on 

•  commission,  and  indorsed  the  bills  of  lading  to  the  consignee, 
who  made  advances  thereon,  and  told  the  oU  in  his  own  name, 
hH  had  no  del  credere  commission — Arrestment  in  the  hands  of 
the  consignee  by  creditors  of  the  consigner,  will  not  attach  the 
price  (&  oil  sold  to  third  parties,  and  not  paid  to  the  consignee, 
even '  though  the  purchaser  has  granted  bill  to  him  for  the 
amount,  2.  Question,  whether  arrestment  is  effectual  in  the 
hands  of  the  consignee,  where  the  purchaser  has  pledged  goods 

■    to  him  in  security  of  the  unpaid  price  f 

Archibald  Newall,  of  Glasgow,  was  in  use  to  receive, 
es  agent  for  William  Galloway  of  Leith,  large  consign'* 
townts  of  whale-oil  for  sale  on  commission.  In  parti- 
eular,  large  quantities  of  oil  were  consigned  in  No- 
vember and  December  1818.  The  biUs  of  lading  for 
them  were  indorsed  to  Newall,  who  came  under  large 
advances  to  Galloway  upon  the  security  of  a  lien  over 
the  ooifiignments,  till  these  advances  should  be  repaid, 
Newall  had  no  del  credere  commission,  but  only  a  com- 
misaion  of  3^  per  cent,  on  the  amount  of  the  sales. 
The  sales  were  made  in  bis  own  name  as  well  as  in 
Gallowaj^B. 

On  17th  June  1819,  Jeffrey,  on  the  dependence  of  an 
action  at  his  instance  against  Galloway,  used  arrestment 
in  Newall's  hands  to  the  extent  of  £1500.  On  21st 
September  following,  Dundas  became  cautioner  in  the 
loosing  of  the  arrestment.  Jeffrey  having  obtained 
decree  for  payment  of  certain  sums  in  the  action  against 
Galloway,  brought  in  1825  the  present  action  of  furth- 
coming against  Dundas ;  and  Dundas  having  died, 
and  Jeffrey's  estates  been  sequestrated,  the  action  came 
to  be  insisted  in  by  the  pursuer,  as  Je€rey's  trustee  in 
the  sequestration,  against  the  defenders,  Dundas's  tes- 
tamentary trustees. 

Various  questions  were  raised  in  this  action ;  and, 
inier  alia^  with  regard  to  the  effect  of  the  arrestment 
in  Newall's  hands  in  respect  of  the  two  following  trans- 
actions as  to  the  sale  of  Gralloway's  oil : 

1.  On  31st  December  1818,  Newall  sold  to  Robert 
Aitken,  oil  to  the  value  of  £78.  4.  5.  The  oil  was 
sold  in  Newall's  name,  and  the  price  became  due  on 
17th  April  1819-  It  was  not  paid  on  17th  June  1819, 
when  the  arrestment  was  used.  The  debt  stood  on 
open  account;  but  in  security  of  it,  Newall  was  said 
ta  have  obtained  possession  of  a  quantity  of  barilla. 
He,  at  a  future  period,  restored  the  barilla,  on  the  price 
of  the  oil  being  paid  to  him  between  the  date  of  using 
the  arrestment  and  of  loosing  it. 

2.  The  oth^  transaction  was  for  oil  to  the  value  of 
£102. 10. 2,  soldby  Newall  to  William  Brown  of  Glas- 

fow.    The  s^le  was  made  by  Newall  in  his  own  name. 
le,  immediately  after  the  sale,  took,  in  his  own  favour, 
.an  acceptance  of  William  Brown  for  £102*  iOs.,  and 
applied  that  bill,  along  with  others,  in  payment  of  a 
debt  due  by  himself  of  £600,  which  had  no  connection 
with  the  affairs   of  Galloway.      Newall   discounted 


BfGTwn's  bill  with  the  Thistle  Bank  Company,  and  did 
not  charge  the  discount  against  Galloway. 

Upon  these  transactions  the  Lord  Ordinary  (14th 
May  1836,)  found, 

"  2do,  That  the  sum  of  £78.  7.  5,  the  price  of  a  qaantity  of 
oil  consigned  by  Galloway  to  Newall,  and  sold  bv  him  to 
Aitken  on  Galloway's  account,  which  price  had  not  been  paid 
at  the  date  of  the  arrestipent,  cannot  in  the  preaent  question  be 
eonaidered  as  having  been  funds  of  Galloway  in  the  hands  of 
l^ewaU  at  that  date :  Finds  it  averred  that  Newall  held  a 
quantity  of  barilla,  the  precise  value  of  which  is  not  conde- 
scended  on,  in  security  of  the  price  of  the  said  oil ;  but  finds  it 
not  legally  instructed  that  such  barilla  was  so  held  in  security 
of  the  said  price  at  the  date  of  the  arrestment ;  but  in  respect 
of  the  averment,  and  that  the  pursuer's  eounsel  did  in  the  de- 
bate point  at  some  further  evidence  being  taken  in  this  matter, 
before  &rther  answer  on  this  part  of  the  accounting,  allows  the 
pursuer  to  state  in  a  minute  whether  be  will  undertime  to  prove 
the  fact,  and  by  what  evidence :  ^tio.  Finds,  That  the  sum  of 
£102.  10.  2,  being  the  price  of  oil  consigned  by  Galloway  to 
Newall,  and  sold  by  Newall  to  Brown  before  the  arrestment, 
but  which  price  was  not  then  payable,  ought  not  to  be  consi- 
dered in  this  question  as  fiinds  of  Galloway  in  the  hands  of 
Newall  at  that  date  ;  and  finds,  that  the  circumstance  of 
Newall  having  taken  a  bill  for  £102.  IOs.  from  Brown,  and 
discounted  the  same,  and  received  the  proceeds,  is  not  relevant 
for  establishing  that  he  then  held  the  price  of  the  said  oil  as 
funds  of  Galloway." 

"  iVb<c.-~The  Lord  Ordhiary  has  very  fittle  doubt,  that  m 
so  far  as  the  question  as  to  the  price  of  die  dl  sold  to  Aiihen 
depends  simply  on  the  sale  made,  but  the  prioe  outstanding,  it 
was  not  covered  by  the  arrestment,  and  the  defenders  are  not 
answerable  for  it.  The  goods  were  consigned  to  Newall  simply 
for  sale  as  an  agent.  He  was  under  no  del  credere  guarantee. 
There  might  be  arrangements  by  which  the  purchaser  would 
have  acted  incorrectly  if  he  had  paid  otherwise  than  throogk 
NewalL  But  the  debt  was  due  by  Aitken  to  GmOoway^  md 
only  due  to  Newall  as  Galloway's  agent.  It  is  apprehended 
that  an  arrestment  by  a  creditor  of  Gfdloway  in  Aitken's  hands 
would  have  been  good,  unless  something  else  appeared  than 
what  is  shown  in  this  process.  But  if  Newall  really  held  pro- 
perty of  Aitken,  expressly  deposited  in  security  of  that  price 
previous  to  the  arrestment,  the  Lord  Ordinary  sees  that  the 
question  might  be  different.  It  would  be  a  singular  case  of 
arrestment;  hut  it  might  have  relevancy.  He  gives  no  opi- 
nion upon  it  at  present,  because  the  &ct  is  positively  denied ; 
and  he  does  not  think  that  the  general  words  in  an  extrajudicial 
certificate  by  Newall  is  any  evidence  at  all  against  the  repre- 
sentatives of  Dundas,  the  cautioner ;  and  the  entry  in  the  books, 
as  to  the  freight  of  the  barilla,  rather  leads  to  the  inference 
that  it  was  not  received  till  long  after  the  arrestment.  But  it  is 
a  fact  which  admits  of  evidence,  if  it  be  true. 

'*  The  question  as  to  the  £102.  10.  2,  the  price  of  oil  sold 
to  Brown,  is  not  without  diflSculty.  If  it  were  the  simple  case 
of  goods  consigned  for  sale,  and  sold  by  Newall  to  Brown  on  a 
credit  of  four  months,  the  Lord  Ordinary  should  have  little 
doubt  that  the  price  could  not  be  taken  as  »i  iiiaiit6«sof  Newall 
when  the  arrestment  was  laid.  But  Newall  took  a  bill  at 
four  months  for  nearly  the  precise  sum  from  Brown.  The  l»ll 
bears  no  referepce  to  Galloway,  or  to  his  afi^rs  ;  but  Newall 
discounted  it,  and  it  appears  clearly  that  he  applied  the  proceeds 
in  payment  of  a  debt  of  his  own ;  he  did  not  charge  the  dis- 
count against  Galloway,  and,  in  ikct,  never  brought  either  the 
bill  or  the  proceeds  of  it  into  amf  account  with  GaUoway.  In 
this  state  of  the  matter  the  pursuer  says,  that  when  N«mll  got 
the  bill,  and  raised  the  proceeds  of  it  in  consciqoeaee  of  the 
sale  of  the  oil,  he  roust  be  taken  to  have  become  debtor  to 
Galloway  for  that  amount.  There  may  be  some  doubt  in  the 
question,  whether,  by  taking  the  bill,  he  did  not  make  it  neces- 
sary for  Brown  to  settle  the  debt  with  him,  and  so  interpose 
himself  as  direct  debtor  to  Galloway.  But  the  Lord  OrdinarT 
is  inclined  to  think,  that  tke  taking  of  the  bill  nfede  really  an 
essential  difference  on  the  transaction,  and  that^  at  the  date  of 
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the  arrestment,  N«wal]  was  not  debtor  to  Galloway  for  the 
money.  The  bill  was  taken  to  Newall  himself,  and  it  is  said 
merely  for  his  own  accommodation.  It  might  never  have  been 
paid ;  and  thoagh  Newall  got  the  proceeds  by  discounting  it  on 
his  own  account,  he  must  have  replaced  the  money  if  it  had  not 
been  paid ;  and  the  transaction  as  to  Galloway  would  have  been 
exactly  as  it  woidd  have  been  if  no  bill  had  been  granted. 
Then,  who  would  have  sustained  the  loss  if  Brown  was  unable 
to  pay?  Evidently  Galloway,  as  the  owner  and  vender  of 
the  goods :  Newall  being  under  no  guarantee ;  from  which  it 
seems  to  follow,  that  the  money  still  in  the  hands '  of  Brown 
vm  a  debt  by  him  to  Galloway,  and  that  Newall  did  not  hold 
it  as  a  price  received  and  payable  by  him.  In  short,  till  the  bill 
was  paid  the  price  was  not  paid,  and  consequently  Newall  did 
not  hold  it  at  the  date  of  the  arrestment." 

The  pursuer  having  reclatined,  cases  were  ordered 
by  the  Court, 

J7ie pursuer  pleaded — I.  la  this  case  Newall  accept- 
ed the  bills  drawn  and  forwarded  by  Galloway,  when 
he  transmitted  the  bills  of  lading,  and  Newall  duly  re- 
tired his  acceptances.  He,  therefore^  lawfully  held  the 
bills  of  lading  for  an  onerous  cause.  He  was  ex  facie 
proprietor  of  the  goods,  though  he  was  under  a  per- 
sonal oUigation  of  accounting  to  Galloway  as  a  trustee. 
The  sales  were  made  by  Newall  in  his  own  name, 
without  disclosing  the  principal,  who  could  not  have 
claimed  payment  from  the  purchasers.  Newall  was 
quite  entitled  to  sell  in  this  way,  to  indemnify  himself 
for  his  advances  on  the  bills  of  lading  indorsed  to  him; 
and,  independent  of  this  correct  and  technical  view  of 
the  matter,  by  mercantile  practice,  a  consignee  of 
goods,  making  adva^qes,  has  right  to  make  sales  in  his 
own  name.  In  either  view,  the  Jus  extgendi  from  the 
purchasers  is  vested  in  the  consignee  alone^  who  sellsi 
and  who  is  only  accountable  to  his  constituent  for  any 
balance  tliat  may  remai^^  after  indemnity  has  been 
given  for  the  advances*  On  these  principles,  Newall 
was  vested  with  the  right  to  the  debts  due  by  the  pur- 
chasers of  the  oil  for  it,  and  the  arrestment  in  his 
hands  effiectually  attached  Galloway's  interest,  which 
was  merely  a  right  to  claim  an  account  from  NewalL 
The  claim  of  a  party  against  a  trustee  bound  to  ac- 
count, may  be  effectiudly  attached  by  arrestment  in  the 
hands  of  the  trustee.  This  is  fully  fixed  by  repeated 
decisions:  GriersoU)  25th  Febrtuury  1780;  Fac.  Col., 
Diet.  pp.  759,  293.  Douglas,  29th  June  1796;  Diet* 
pp.  16,  213.  Cameron  and  M<£wan,  4th  Feb.  1830; 
8  Shaw,  440.  The  result  is,  that  the  right  to  call 
Newall  to  account  for  the  price  was  an  arrestable  in- 
terest at  the  date  of  the  arrestment,  though  the  price 
had  not  then  become  payable:  Gordon  t;.  Innes,  13th 
February  1740 ;  Diet.  p.  915.  2.  In  the  case  of  the 
sale  to  Brown^  there  is  the  additional  circumstance, 
that  Newall  took  a  bill  from  him,  thus  demonstrating 
that  Brown  understood  that  he  was  debtor  to  Newall 
for  the  oil,  and  bound  to  make  payment  to  him. 

Tike  defenders  pleaded-^l.  The  pursuer  attempts  to 
assimilate  the  present  case  to  that  of  a  trusty  under 
which  the  /us  credtii  in  the  parties  beneficially  inter- 
ested is  attachable  by  arrestment  in  the  hands  of  the 
trustee.  This  is  no  doubt  correct,  where  the  debt  or 
subject  is  absolutely  vested  in  the  trustee,  and  the 
parties  interested  have  nothing  but  a  personal  claim 
against  him.  But  Newall  was  not  Galloway's  trustee, 
nor  was  Galloway  denuded.    Newall  was  the  mere 


mercantile  factor  or  ageiit  emp6wered  to  sell  the  oil 
for  Gralloway,  who,  though  the  sales  were  in  Newall's 
own  name,  could  not  have  been  prevented  from  inter- 
posing whenever  he  pleased,  and  not  only  demanding 
payment  from  the  purchasers  of  the  oil,  but  repaying  - 
Newall  his  advances,  and  superseding  him  entirely  in' 
the  agency.  Newall  was  unquestionably  bound  to  ac- 
count at  the  date  of  the  arrestment,  but  this  is  not 
enough  for  the  pursuer,  unless  he  was  bound  to  ac- 
count as  being  himself  the  purchaser.  Newall  waa^ 
accountable  to  Gralloway  at  every  moment,  from  the' 
time  when  he  received  the  consignments  until  he  finally 
discharged  himself  of  them,  either  by  sales,  or  by  re- , 
turning  the  oil  unsold.  But  there  was  no  personal  claim 
against  himself  for  the  price  of  the  oil  sold.  He  d|d 
not  guarantee  the  sales.  He  would  discharge  himself 
by  rendering  an  account  ofsales^  showing  what  part  of 
the  commodity  remained  unsold,  and  what  had  been 
sold,  with  the  names  of  the  purchasers,  from  whom 
Gralloway  might  himself  have  recovered  payment.  This 
is  totally  different  from  cases  of  trust,  where  the  /us 
extgendi  is  in  the  trustee  alone,  and  to  which  the  deci- 
sions quoted  by  the  pursuer  refer :  Gordon  v.  Innes, 
ut  suproy  5  Brown^s  Sup.,  693.  See  also  Cross  and 
Bogle  r.  Moir,  21st  February  1775 ;  Diet.  p.  757. 
Lothian  v.  M*Cree,  27th  November  1828;  7  S.  &*D^ 
73.  2.  The  bill  from  Brown  does  not  make  any  ma- 
terial difference  on  the  question.  It  was  not  expressly 
an  account  of  the  purchase ;  but  admitting  that  it  were, 
neither  this  nor  the  other  circumstances  of  the  mercan- 
tile airangement  between  Galloway  and  Newall,  had 
the  legal  effbct  of  denuding  the  former,  and  vesting  thp 
latter  wnth  the  goods  consigned,  and  the  bills  taken  as 
their  price — and  so  leaving  the  consigner  and  his  cre- 
ditors nothing  more  tban  a  claim  of  accounting  against 
the  consignee.  Gsdloway  might  have  nmde  his  demand 
directly  against  the  purchasers,  even  after  they  had 
accepted  bilb  for  the  price  to  his  factor  or  agent.  Be- 
sides, the  bill  was  not  due  at  the  date  of  the  arrest- 
ment, and  Newall  was  in  no  sense  of  the  word  debtor 
to  Gralloway  for  the  contents  of  the  bill.  If  not,  there 
was  nothing  to  arrest  but  the  ipsum  corpus  of  the  bill, 
which  cannot  be  legally  attached  by  arrestment :  DUn- 
lop  V.  Jap,  21st  February  1752;  Diet.  p.  741.  Pew- 
tress  and  Roberts  v.  Thorold,  14th  July  1768;  Diet, 
p.  756.  Haddow  v.  Campbell  and  Co.,  7th  December 
1796;  Diet.  p.  763.  2  Bell's  Com.,  71.  Dick.r. 
Goodall  and  Co.,  Ist  June  1815,  Fac.  Col.  Lothian, 
vt  supra.  Cameron,  ui  supra*  Kyles  v.  White,  14th 
November  1827 ;  6  S.  and  D.  40.  Cullen  v.  M^Lean^ 
18th  June  1833;  US.  and  D.  733.  1  Bell's  Com., 
477,  220,  275. 
At  advising. 

Lord  Justice'  Cfer*.— The  Lord  Ordinary's  interlocutor  ought 
to  be  adhered  to.  Mr  Forsyth  argues  well,  that  where  a  penon 
is  in  the  capacity  of  a  trustee  bound  to  account^  funds  held  ia 
his  hands  are  arrestable,  but  I  think  Newall  does  not  stand  in 
that  character.  The  question  is,  (guo  effectu  was  he  acting  ? 
Now,  Galloway  was  the  party  entitled  to  demand  implement 
from  the  purchasers.  In  regard  to  Brown,  the  hill  was  granted 
and  discounted  for  Newall's  own  purposes ;  and  Brown's  case, 
therefore*  Ciinnot  he  distinguished  from  that  of  Aitken. 

Lord  G/ea/ce.— There  existed  no  fund  until  the  price  came 
into  Newall's  hands.  It  was  a  contingent  debt  only,  and  a  von* 
tingent  debt  is  not  arrestable.  ; 
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Lords  Medwyn  and  Meadowbank  concurred,  and 
their  Lordships  adhered  to  the  Lord  Ordinary's  inter- 
locutor. 

Lord  Ordinary,  Monereiff. — Act,  Solidtor-General  (Ruther- 

furd),  Forsyth;  D.  Fisher,  8.8.C.,  Agent AU,  D.  M'Neill, 

W.  Bell;  Maclean  and  Hamilton,  W.S.,  Agents [J.D.M.] 


UthMcttf\^Z7. 

First  Division (G.D.F.) 

No.  234. — Mrs  Marion  McMillan  or  Scott  and 
Spouse  and  Others,  Suspenders^  v,  James  Price 
and  Mandatory,  Chargers, 

Testament — Bequest,  Conditional — Fee  and  Liferent — Parent 
and  Child — Provision  to  Children  Nascituri — Spes  Succes- 
slonis — Ususfructus  Casualis—  Diligence — Intention — Trust- 
Settlement — Possession — Reputed  Ownership — A    testator, 
bg  a  family  deed  of  settlement,  conveyed  the  whole  of  his 
heritable  and  moveable  estate  to  trustees,  hut  aboays  *^  ex- 
cepting the  liferent  use  and  possession  of  the  house  at  Mussel- 
burgh,  and  qffices,**  ffc.  *'  now  occupied  by  myself,  and  which 
I  hereby  give  and  bequeath**  to  my  son  **  in  liferent,  during 
all  the  days  of  his  life,  if  he  choose  to  fix  his  permanent 
residence  at  Musselburgh,  he  being  always  bound  to  pay  my 
said  trustees  the  sum  of  £20  of  yearly  rent  therefor,  and 
which  sum  my  said  trustees  shall  be  entitled  to  retain  out  of 
the  annuity  herein"  after  provided  to  my  son ;  "as  also  ex- 
eepting  the  household  Jumiture,**  jfc.  belonging  to  the  testator, 
"  which  are  hereby  given  and  bequeathed  to"  my  said  son  "  in 
liferent,  so  long  as  he  shall  continue  to  resitde  in  the  said 
house  at  Musselburgh,  and  which  shall  thereafter,  or  upon 
the  said  Thomas  MMillan  dying  without  lawful  iesne  of  his 
body,  then  belong  to  my  daughters ;"  and  the  son  entered  to 
possession  on  thefather*s  death ;  and  a  creditor  then  poinded 
the  furniture  for  a  debt  due  by  the  son,  contracted  prior  to  the 
execution  of  the  settlement — In  a  suspension  and  interdict  pre- 
sented against  the  diligence  by  the  testator's  daughters  claiming 
the  fee,  Opinion  of  the  Judges,  (l.J   TTiat  the  daughters  were 
conditional  institutes,  and  that  their  right  was  consequently  tie- 
feasible,  and  was  besides  contingent  on  the  events  contemplated  by 
the  settlement :  (2.J  That  the  bequest  was  not  inform  andprinci- 
ple  the  same  as  a  destination  of  an  heritable  subject  to  a  parent  in 
liferent,  and  children  nascituri  in  fee  ;  but,  (Z.J   That  what- 
ever were  the  words,  the  matter  of  bequest  was  construable 
by,  and  could  receive  no  broader  effect  than  the  intention  evinced 
in  the  settlement :  (4,)  That  the  right  of  the  son  was  a  mere 
iisusiiructus  casualis,  depending  on  the  events  contemplated  by 
the  testator,  and  was  of  the  nature  of  a  limitation  or  exception 
from  the  universal  conveyance  to  the  trustees,  in  whom,  there- 
fore, was  the  radical  right  of  fee ;  and,  consequently,  (5.J  Bill 
passed,  thereby  settling  (the  parties  having  intimated  that  they 
intended  to  rest  satisfied  with  the  opinion  of  the  Court)  that 
the  daughters  had  a  title  to  vindicate  the  furniture  from  the 
diligence  of  the  creditor,  and  that  he  was  not  entitled  to  attach 
the  articles  for  the  debt  in  question. 

Reputed  Ownership — Debtor  and  Creditor — Contract — Opinion 
of  Court,  that  the  creditor  had  no  title  to  attach  the  articles, 
on  the  plea  of  reputed  ownership,  and  that  it  was  of  no  conse- 
quence that  the  debt  was  contracted  prior  to  the  execution  of 
the  settlement. 

By  a  trust-disposition  and  settlement,  dated  18th 
March  1830,  in  which  he  provided  for  his  daughters, 
and  nominated  them  to  be  executors,  the  late  Mr 
McMillan,  of  Shorthope,  conveyed  to  trustees,  for  the 
purposes  therein  mentioned,  his  whole  heritable  pro- 
perty, debts  and  sums  of  money  due  and  owing, 

"  together  with  the  whole  moveable  goods  and  gear  of  every 
denomination  that  may  belong  to  me  at  the  time  of  my  death, 
excepting  always  the  liferent  use  and  possession  of  the  house 
in  Munelburgb,  offices,  garden  and  tail  of  land  adjoining  there- 
to, which  are  now  occupied  by  myself,  and  which  I  hereby  give 


and  bequeath  to  the  said  Thomas  M'Millan,  my  son,  in  life- 
rent, during  all  the  days  of  his  life,  if  he  choose  to  fix  his  per- 
manent residence  at  Musselburgh,  he  being  always  bound  to 
pay  my  said  trustees  the  sum  of  £20  of  yearly  rent  therefor, 
and  which  sum  my  said  trustees  shall  be  entitled  to  retain  out 
of  the  annuity"  of  £150,  which  was  declared  to  be  alimentary 
of  him,  and  not  attachable  by  his  creditors,  "  hereinafter  men- 
tioned to  the  said  Thomas  M'Millan ;  as  also  excepting  the 
household  furniture  or  plenishing,  including  silver-plate  and 
heirship  moveables,  which  shall  pertain  and  belong  to  me  at  the 
time  of  my  decease,  which  are  hereby  given  and  bequeathed  to 
the  said  Thomas  M'Millan,  my  son,  in  liferent,  so  long  as  he 
shall  continue  to  reside  in  the  said  house  at  Musselburgh,  and 
which  shall  thereafter,  or  upon  the  said  Thomas  M'Millan 
dying  without  lawful  issue  of  his  body,  then  belong  to  my 
daughters,  (the  suspenders,)  Mrs  Marion  M'Millan  or  Scott, 
spouse  of  the  said  Walter  Scott,  and  Mrs  Jean  Sommerville 
M'Millan  or  Kemp,  spouse  of  the  said  James  Kemp,  equally 
between  them  in  fee  ;  the  children  of  any  of  my  said  daughters 
who  may  predecease  the  said  Thomas  M'Millan,  ray  son,  com- 
ing in  place  of,  and  drawing  the  share  which  woi^d  have  be- 
longed to  their  mother.*' 

The  respondent,  a  tailor  in  London,  had  made  for- 
nishings  of  body-clothes  to  Thomas  M*MiUan,  the  trus- 
ter's son,  before  the  execution  of  the  settlement,  and 
obtained,  in  January  1836,  decree  of  constitution  of 
his  claims  against  his  debtor  before  the  Sheriff  of 
Edinburgh.  After  an  expired  charge  of  homing.  Price 
executed  a  poinding,  in  January  1 837»  of  certain  ar- 
ticles of  furniture  in  the  dwelling-house  mentioned  in 
the  settlement.  The  complainers  then  presented  a  bill 
of  suspension  and  interdict  against  the  threatened 
poinding,  upon  the  following  grounds :  (1.)  In  terms 
of  the  settlement,  the  suspenders  are  fiars,  and  have 
right  to  vindicate  the  furniture.  The  debtor  has  only 
a  liferent,  and  that  contingent  on  the  fact  of  his  living 
in  the  house,  and  defeasible  by  removal  or  death. 
Though  not  in  possession  of  the  articles  in  question, 
they  have  a  real  title  to  prevent  the  diligence  of  Thomas 
McMillan's  creditor  from  attaching  them.  (2.)  The 
respondent  cannot  plead  "  reputed  ownership"  on  the 
part  of  his  debtor,  as  the  articles  in  question  were 
never  placed  with  him  in  such  a  way  as  to  constitute  a 
false  credit  in  his  behalf.  Mere  possession  is  not  suf- 
ficient to  raise  the  plea  of  reputed  ownership.  The 
possessor  must  be  to  blame  for  the  false  credit,  where 
it  has  been  constituted,  before  a  creditor  is  entitled  to 
attach  by  diligence.  Now,  by  the  settlement,  the 
debtor  has  only  a  use  of  the  subject  so  long  as  he  shall 
please  to  occupy  the  dwelling  at  Musselbui^h :  But, 
(3.)  The  debt  being  contracted  before  the  execution 
of  the  settlement,  the  plea  of  reputed  ownership  is  not 
competent,  in  respect  the  furniture  could  not,  at  the 
time  of  contracting  the  debt,  be  said  to  have  establish- 
ed a  fund  of  credit  for  behoof  of  M'MiUan. 

Answered — (1.)  That,  according  to  the  construction 
of  the  trust-deed,  and  the  possession  which  has  taken 
place  under  it,  the  respondent's  debtor  is  the  absolute 
proprietor  of  the  furniture,  and  the  claim  of  the  com- 
plainers is  not  only  contingent,  but  amounts  to  a  mere 
spes  successionis,  liable  to  be  defeated  by  the  acts  and 
deeds  of  the  party  in  possession,  as  well  as  by  the  dili- 
gence of  his  creditors.  It  is  obvious  that  the  com- 
plainers have  no  vested  right  of  property  in  the  move- 
ables ;  and  this  is  demonstrated  by  the  admitted  fact, 
that  they  never  received  delivery,  real  or  symbolical. 
Now,  it  is  a  fundamental  principle  of  the  law  of  Scot- 
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land,  that  the  property  of  moveables  cannot  be  trans- 
ferred without  delivery,  tntdUUmUms  non  nudispactis 
tr€auferuniur  rerum  daminUu    As  the  property  of  the 
furniture  never  vested  in  the  suspenders,  there  being 
no  delivery,  they  have  no  jus  in  re  to  vindicate.    But, 
besides,  their  claim  is  contingent,  and  liable  to  be  de- 
feated by  the  creditors  of  their  brother.    If  he  resided 
in  the  dwelling  all  his  life,  the  suspenders  have  no 
claim  to  the  furniture  during  that  period ;  and  if  he 
leave  issue,  their  claim  ceases.    It  is  therefore  evi- 
dent, that  the  clause  in  the  settlement  must  be  construed 
as  if  it  were  a  destination  of  an  heritable  subject  to 
a  parent  in  liferent,  and  children  fuucituH  in  fee ; 
whom  failing,  to  certain  substitutes  nomifuUim,  subject 
to  a  condition  that,  in  a  certain  event,  which  here  has 
not  taken  place,  the  parent  shall  forfeit  his  right.     Such 
is  construed  to  vest  the  fee  in  the  parent  absolutely ; 
and  the  same  principle  holds,  whether  the  subject  be 
moveable,  a  bonded  debt,  or  land.     Rollo,  28th  No- 
vember 1832,  and  Lord  Mackenzie's  Note.     There  is 
a  condition  in  the  trust-deed,  implying  that  Thomas 
M'Millan,  in  the  event  of  his  removal  fh>m  Mussel- 
burgh, shall  forfeit  his  right  to  the  moveables.    But 
this  c&n  have  no  effect  upon  the  present  question,  for 
two  reasons :    In  ^<&  first  place,  the  event  contemplated 
has  not  taken  place,  so  that  McMillan  has  not  incurred 
any  forfeiture,  but  remained  vested  in  the  right  to  the 
moveables  down  to  the  period  when  they  were  attached 
by  the  respondent's  diligence.    In  the  next  place,  it  is 
plain  that  the  condition  here  referred  to  is  merely  per« 
sonal,  and  not  real,  so  that  it  cannot  affect  the  subject, 
or  defeat  the  diligence  of  creditors.    In  this  respect, 
the  condition  is  analogous  to  the  padum  leais  commis" 
scruB  in  a  sale.     The  general  doctrine  of  kw  is,  that 
^hen  the  buyer  once  becomes  proprietor,  the  condition 
ttat  he  shall  cease  to  be  proprietor  in  a  certain  case  is 
merely  personal.    It  was  further  argued,  that  the  sus- 
penders were  not  proper  substitutes  in  llie  bequest  of 
fimiture ;  for  though  the  doctrine  of  substitution  is 
foil}  recognised  in  regard  to  heritable  property,  it  can 
scarudy  ever  take  place,  or  receive  effect  as  to  personal 
or  moveable  property,  at  least  without  the  intervention 
of  a  tnni.     K  the  moveable  fund  has  once  vested  in  tlie 
legatee,  tbe  presiunption  of  law  is,  that  any  apparent 
substituti  was  intended  merely  to  be  a  conditional  in- 
stitute,  aid  his  right  will  fly  off  and  be  evacuated  as 
soon  as  th*  bequest  has  taken  effect  in  the  person  of 
the  first  ligatee.    Hence,  almost  the  only  effectual 
means  of  creating  a  valid  substitution  in  moveables,  is 
by  a  trust,  vhereby  the  property  does  not  vest  in  the 
legatees,  but  n  trustees  for  their  behoof:    See  Brown 
V.  Coventry,  2^  June  1792 ;  Mor.  14,863.     Duncan  v. 
^yles,  27th  Juie  1809 ;  F.C.    In  the  present  instance, 
however,  the  fu^iture  has  been  conveyed  directly  to 
Thomas  M'Millai,  and,  failing   him  without   lawful 
issue,  to  the  comjlainers;  so  that,  according  to  the 
doctrine  recognisec  in  the  cases  just  referred  to,  they 
are  not  even  constiuted  proper  substitutes  in  the  be- 
quest.    Supposing,  lowever,  there  was  a  proper  substi- 
tution, it,  as  well  as  \  simple  destination,  may  be  de- 
feated and  evacuatedby  an  onerous  or  gratuitous  deed 
of  the  institute,  or  by  (Uigence  of  creditors.     The  same 
follows  even  where  Uie  '^stator  has  indicated  his  inten- 
tion in  the  clearest  mamer,  by  inserting  in  his  deed  a 


clause  of  return  in  favour  of  himself  or  of  a  third  party. 
In  the  event  of  the  legatee  dying  without  heirs  of  his 
body,  or  upon  any  other  contingency,  this  may  be  de- 
feated by  the  onerous  or  gratuitous  deeds  of  the  lega- 
tee, or  by  the  diligence  of  his  creditors.  This  doctrine 
applies  with  peculiar  force,  where  the  clause  of  return 
is  gratuitous,  and  is  not  in  favour  of  the  granter,  but  of 
a  third  party,  according  to  the  circumstances  which 
occur  in  the  present  case :  Lewis  v.  Lawrie,  1 3th  Fe- 
bruary 1736;  Elchies  voce  Legacy,  No.  1.  M'Kay, 
13th  January  1835 ;  13  S.  and  D^  246;  Ersk.  IIL  8, 
45.  (2.)  Supposing,  however,  it  were  held  that  the 
debtor  is  not  the  true  proprietor,  the  furniture  is  liable 
to  be  attached,  on  the  ground  of  reputed  ownership,  as 
he  has  possessed  undisturbedly  since  the  death  of  the 
testator:  Stair,  IV.  40,  21.  Bell,  L  249,  253,  and 
oases  there  cited;  also  Berth  wick,  17th  February  1829. 
Eraser,  26th  June  1830.  This  case  is  different  from 
cases  of  possession  of  moveables  let  on  hire,  and  such 
like ;  but  even  there,  if  the  parties  contract  loosely,  or 
there  be  concealment,  so  as  to  lead  to  deception,  the 
articles  n^y  be  attached  by  a  creditor's  diligence :  1 
Bell,  255.  The  doctrine,  however,  is  clearer  in  a 
case  where  the  goods  are  bequeathed  to  the  possessor 
for  his  life,  and  the  heirs  of  his  body  on  his  decease. 
All  that  the  creditor  requires  to  establish  is,  that  his 
debtor  is  the  reputed  owner  of  the  goods,  when  they 
come  to  be  attached  by  his  diligence. 

"  25M  February  1837.— The  Lord  Ordinary  havuig  con- 
sidered this  bill,  with  the  answers :  In  respect  of  the  terms  of 
the  settlement  of  the  late  Thomas  M'Millan  produced,  relative 
to  the  furniture  now  attempted  to  be  poinded,  passes  the  bill, 
and  continues  the  interdict. 

"  Note, — As  there  is  no  dispute  as  to  the  &ct8  here,  and  as 
the  whole  question  turns  on  the  import  of  a  settlement  produced, 
while  the  claim  of  the  charger  only  amounts  to  £35,  it  may 
be  convenient  for  both  parties  to  know  the  grounds  on  which 
the  Lord  Ordinary  has  proceeded  in  passing  the  bill,  so  as  the 
case  may  be  brought  in  a  summary  and  economical  form  before 
the  Inner-House,  if  the  charger  wishes  to  litigate  the  case  &r- 
ther.  The  present  is  a  case,  then,  in  which  a  debtor  is  in  pos- 
session of  a  house  at  Musselburgh,  and  of  the /iirmfttre  therein, 
whidi  formerly  belonged  to  bis  &ther.  The  fiither  executed 
his  settlement  in  1830,  and  died  in  1832,  and  it  is  material  to 
observe  that  the  debts  founded  on  by  the  charger  were  con- 
tracted prior  to  these  dates.  By  the  settlement,  Thomaa 
M'Millan,  senior,  conveyed  his  whole  estate  and  effects,  heri- 
table and  moveable,  to  trustees,  excepting  only  the  estate 
of  Shorthope,  whid  he  entailed  on  his  only  son,  Thomaa 
M'Millan,  junior,  the  common  debtor,  and  the  house  and  furni- 
ture to  be  immediately  adverted  to.  The  terms  of  the  settle- 
ment in  all  it  provisions,  show  that  the  granter  was  well  aware 
of  his  son's  insolvent  circumstances.  Thus,  the  trustees  were 
directed  to  pay  an  annuity  of  £150  to  the  son,  which  was  de- 
clared alimentary  J  and  not  affectable  by  his  debts  or  deeds,  and 
the  trustees  had  a  discretionary  power  to  augment  the  annuity 
in  a  certain  event,  if  they  saw  fit.  They  were  also  empowered 
to  lay  out  a  sum  in  compounding  his  debts  or  procuring  a  dU' 
charge  to  him  from  his  creditors.  The  maker  of  the  settle- 
ment, however,  excepted  from  the  convejrance  to  his  trustees 
his  house  in  Musselburgh,  and  also  the /Mrm'/wre  therein.  The 
clause  as  to  those  subjects  is  not  fully  quoted  either  in  the  bill 
or  answers,  but  it  deserves  to  be  attended  to.  There  is  a 
dear  Umitadon  of  the  son's  right  to  the  house  to  a  mere  occu- 
pation during  his  life,  if  he  chose  to  fix  his  permanent  residence 
there,  as  he  is  made  Uable  for  a  rent  of  £20  for  it,  to  be  taken 
out  of  his  annuity ;  and  in  like  manner,  the  concluding  part  pf 
the  clause  as  to  the  furniture,  in  its  legal  construction,  as  well 
as  in  its  phiin  and  obvious  meaning,  only  gave  the  debtor  the 
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pse  of  this  furniture  duriog  his  life,  if  he  resided  in  this  house. 
But  the  charger,  who  states  himself  to  he  a  creditor  of  Thonaas 
M*Mil1an,  junior,  in  dehts  contracted  long  anterior  to  his 
i&ther's  death,  now  proposes  to  poind  this  furniture,  and  in  sup- 
port of  his  right  to  do  so,  he  maintains  two  pleas, — \8t.  That  a 
right  of  fee  in  this  furniture  is  given  hy  the  settlement  to  the 
debtor;  and  2d,  That,  at  all  events,  in  consequence  of  the 
possession  of  the  furniture  by  Thomas  M'Millan,  a  plea  of 
reputed  ownership  arises,  which  bars  the  suspenders  from  oV 
jecting  to  the  poinding.  Both  of  these  pleas  appear  to  be  un- 
tenable. 

*'  Firsts  The  settlement  being  a  testamentary  deed,  must  be 
construed  according  to  the  obvious  or  presumed  meaning  of  the 
igranter.  But  It  is  impossible  to  hold  that  the  granter  intended 
•to  give  the  debtor  more  than  a  qualified  or  temporary  right  to 
the  possession  of  the  house.  The  debtor  did  not  even  get  a 
liferent ;  no  doubt  it  may  turn  out  that  his  possession  may  en- 
dure for  his  life,  but  that  depends  on  his  making  the  house  his 
-permanent  residence.  If  he  went  elsewhere,  the  house  would 
•fall  under  the  administration  of  the  trustees,  and  the  furniture 
.trould  be  claimable  by  the  contingent  fiars.  In  this  view  the 
present  case  differs  from  all  those  founded  on  by  the  chargers. 
It  is  said,  however,  that  the  debtor  at  present  having  possessioti 
of  this  furniture,  may  sell  or  dispose  of  it  at  pleasure.;  but  the 
latter  inference  cannot  be  admitted  :  possibly  he  may  have  the 
power  to  sell  or  put  away  some  of  the  articles,  if  he  chose  to  act 
dishonestly,  but  he  certainly  has  no  legal  right  to  sell  articles 
given  to  him  merely  for  temporary  use. 

**  Second,  The  plea  founded  on  reputed  ownership,  is  equally 
.untenable  in  the  circumstances  of  this  case.  In  general  such  a 
plea  is  only  available  to  a  creditor  w  ho  has  trusted  and  given 
tredit  to  the  debtor,  on  the  faith  that  he  was  proprietor  of 
valuable  goods,  ostensibly  in  his  possession ;  but  that  plea  is 
excluded  here,  where  the  charger's  debt  was  contracted  y^ars 
before  the  debtor  got  this  fUrniture  under  the  qualified  and  tem- 
porary right  conferred  on  him  by  his  father's  settlement.  Ac- 
cording to  the  charger's  plea,  no  relative  or  thifd  party  wishing 
*Co  give  a  person  in  the -unfortunate  situation  of  the  debtor  here, 
the  accommodation  of  a  little  furniture,  could,  by  any  stipulation, 
protect  it  from  the  diligence  of  his  old  creditors.  The  Lord 
Ordinary  cannot  sanction  that  doctrine." 

At  advisiDgy  both  parties  requested  the  opinion  of 
the  Court  at  length  on  the  point,  as  they  intended  to 
abide  by  the  judgment  of  the  Court  on  the  bill  and 
answers. 

Lord  President — This  case  requires  very  great  attention.  It 
is  plain  that  the  testator  wished  to  save  the  property  he  was  to 
leave  his  son  from  the  diligence  of  his  creditors ;  and  in  regard 
to  the  furniture,  the  only  matter  before  us,  it  might  have  been 
saved,  if  he  had  directed  his  trustees  to  grant  his  son  a  tack  of 
the  house  and  furniture,  and  to  deduct  the  rent  of  £20  fiom  the 
annuity.  In  this  way  every  thing  would  have  been  safe.  But 
the  deed  is  ceitainly  a  very  odd  one;  and  I  doubt  very  much 
indeed  if  the  son  has  by  it  even  a  liferent  of  the  house  and  fur- 
niture ;  for  the  deed  first  conveys  the  house  to  the  trustees,  and 
then  excepts  from  the  generality  the  liferent  of  the  house,  and 

^aftter  that,  "  gives  and  bequeaths*  the  liferent  of  the  Jiouse  to 
the  son.  Now,  who  ever  heard  of  '*  giving  and  bequeathing" 
the  liferent  of  an  heritable  subject?  1  doubt  very  much  that  a 
valid  right  of  liferent  is  conveyed,  even  though  the  son  should 
continue  to  live  in  the  house.  The  testator  then  excepts  the 
household  furniture,  and  gives  and  bequeaths  them  to  lus  son, 
so  long  as  he  shall  continue  to  reside  in  the  house ;  and  which 
shall  thereafter,  or  on  his  dying  without  lawful  issue,  belong  to 
his  daughters.  The  daughters  I  consider  to  be  conditional  in- 
stitutes merely  to  the  fhrniture,  and  their  right  depends  on  their 

I  brother  either  quitting  the  bouse,  or  dying  without  lawful  issue. 

'  The  fee  is  not  in  them.  Neither  is  it  in  his  lawful  issue,  if  he 
had  any,  except  by  implication.  Now,  where  is  the  fee  ?  It 
is  not  given  to  the  daughters;  and  it  is  not  in  the  son's  children. 

-  I  really  consider  that  the  son  is  the  fiar.  t  see  there  is  a  pu2zle, 
but  I  can't  make  more  of  it. 

Lord  GiUies,^^Xt  is  a  very  puzzUng  case,  and  involves  a 


point  of  law  of  gntot  difficulty,  viz.,  where  is  the  fee  of  the  fuN 
niture  ?  In  considering  that  question,  I  don't  think  it  is  of  any 
consequence  at  what  time  the  debt  was  contracted,  whether  be- 
fore or  after  the  execution  of  the  settlement.  I  think  the  right 
given  to  the  son  cannot  be  called  a  conveyance,  but  a  limitation 
of  an  heritable  right.  He  is  the  heir-at-law  of  the  testator; 
and  the  right  which  is  given  him  by  the  deed,  is  part  of  what 
he  would  have  had  if  there  had  bden  no  deed.  This  deed,  in 
the  first  place,  conveys  the  whole  property  to  trustees  for  cer- 
tain purposes ;  and  it  then  excepts  not  the  house  from  the  con^ 
veyance  to  the  trustees,  but  the  liferent  and  possession  of  the 
house,  under  payment  of  a  rent  of  £20,  which  he  bequeaths 
to  his  son.  Then  follows  the  exception  as  to  the  furniture, 
where  the  difficulty  is.  If  he  had  excepted  from  the  generality 
*"  the  use  of  the  fntniture  of  the  house,  and  given  the  use  of  it 
to  the  son,"  there  might  have  be^n  less  room  to  cavil ;  hut  to 
say  where  the  fee  of  the  furniture  is,  under  the  wording^f  thfe 
clause,  is  a  more  puzzling  question  fhan  any  I  have  seen  of 
late.  It  can't  be  in  the  daughters.  I  hold  them  to  be  condi- 
tional institutes  only ;  for  if  he  have  issue,  the  right  of  the 
daughters  of  the  testator  is  defeated.  It  is  not  in  them  then. 
'Neither  can  it  be  in  his  children,  as  the  right  is  to  children 
naKituri ;  and  even  aiippoung  the  dhildren  were  to  he  held  \t 
have  some  sort  of  right,  ic  would  be  defeated  by  the  fiithcr  q«it» 
ting  the  house.  I  cannot  therefore  consider  that  the  fee  ii 
either  in  the  daughters  of  the  testator,  or  in  the  son's  diildrea 
nascitvH.  There  is  a  stronger  claim  for  the  fee  in  behalf  of  the 
son ;  for  in  this  way  he  appefirs  to  have  the  power  to  forfeit 
the  liferent  at  his  pleasure ;  and  if  he  have  a  right  so  strong 
as  that  of  forfeiting.  It  looks  very  like  having  a  right  of  fee. 
Tet,  it  is  only  a  liferent  whieh  is  bi  him,  and  a  Hfereit  of  s 
peculiar  kind ;  and  he  has  no  power  to  dispose  of  the  feC;  which 
creates  the  difficulty,  if  he  be  supposed  to  be  absolute  isr.  I 
am  inclined  to  think  that  (he  fee  is  in  the  trustees,  and  to 
adhere  to  the  Lord  Ordinary's  interlocutor,  though  it  is  not 
without  very  great  difficulty  that  I  have  arrived  at  this  dednon. 

Lord  Mackenzie This  is  a  difficult  ease ;  btit  t  Am  aim  m^ 

cHned  to  adhere.  The  chargers  rest  their  plea  on  two  grovnds : 
(1.)  That  the  fee  is  in  the  son,  according  to  an  established 
rule  of  law,  which  holds  that  the  destination  of  a  subject  to  i 
parent  in  liferent,  and  to  the  children  nascituri^  in  fee,  vests  m 
absolute  fee  in  the  parent;  and,  (2.)  on  the  doctrine  of  repa'ed 
ownership.  In  neither  of  these  pleas  can  I  agree ;  because,  ss 
to  the  first,  I  am  not  satisfied  that  there  Is  a  grant  to  child^n 
naseituri ;  and  eVea  were  I  satisfied,  I  am  not  satisfied  tbs^  is 
such  a  special  case  as  this,  the  cximmon  rulD  of  law  wouU  ap- 
ply. I  do  not  think  that  there  is  any  grant  to  the  d)ddren 
naseituri ;  and,  in  the  circumstances,  I  am  inclined  to  consider 
the  fee  to  be  in  the  trustees.  My  grounds  are  theses  Here  is 
a  trust-settlement,  convejdng  every  thing  to  trusted ;  And  it 
contains  the  exceptions  whidi  have  been  ootnmentsd  m  by  your 
Lordships.  It  is  a  unirer^  settlement  on  trusted;  hat  the 
bequests  are  not  to  be  executed  by  the  trustees ;  th^^tefit^ct, 
bv  way  of  exception,  from  the  general  conveyaoc  to  trustees. 
Now,  in  construing  the  exception,  I  am  indlnel  to  interpret 
them  in  a  way  which  shall  not  make  the  exceptior  broader  than 
the  intention  indicated  by  the  testator ;  that  is  O  say,  to  con- 
strue them  in  reference  to  the  purpose  for  ^ich  they  were 
made.  It  is  a  liferent  of  the  furniture  which  a  excepted ;  but 
even  that  liferent  is  qualified  in  its  nature,  an<  contii^Dt,  (1.) 
on  the  son  continuing  to  reside  in  the  hous^  and,  (2.)  on  his 
paying  the  rent  of  £20.  The  radical  righ  to  the  articles  8]»- 
pears  to  he  in  the  trustees,  the  universs  disponees ;  for  the 
right  of  the  son,  though  prima  facie  a  lifeftnt,  is  a  liferent  rti 
modo.  The  bequest  to  the  son  is  of  a  Uerent,  but  contingent 
and  qualified,  and  the  right  of  the  dauglters  would  seem  to  he 
a  fee  under  a  condition ;  for  the  bequ#t  must  be  read  in  con- 
nection, and  in  reference  to  the  intention  expressed  in  the  clause. 
Now,  in  that  way,  nothing  is  taken  otf  of  the  general  convey- 
ance to  trustees  but  what  is  sufficient  :o  support  the  bequest  to 
the  extent  intended, — the  absolute  rtfht  remaining  In  the  trus- 
tees. I  just  read  the  clause  in  a  w^y  to  make  the  bequest  ef- 
fectual. Supposing,  however,  tho  I  wore  nttafled  that  the 
children  had  a  right,  the  Common  rile  of  law  eaUaot  apply,  sod 
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pve  the  fee  to  tbe  scm,  as  the  grant  is  to  the  son,  on  condition 
of  his  residing  in  the  boose.  If  he  ^t,  the  fee  would  appear 
to  be  in  tbe  daughters,  and  if  he  leave  issue,  their  right  is  eva^ 
eusted.  But  should  he  leave  issue,  a  fee  could  only  be  held 
to  be  in  his  children  by  implication.  Now,  T  donH  think,  and 
that  is  evident,  that  the  father  intended  that  the  son  should 
have  the  fee ;  and,  fron)  the  circumstances,  besides,  I  don't  hold 
that  he  bas  the  fee.  Again,  the  common  rule  of  law  sacrifices  tbe 
rights  of  children  nascituri  only,  not  those  of  third  parties.  So 
that,  on  the  whole,  the  daoghters  cannot  be  said  to  have  the 
fee :  neither  can  the  children ;  and  as  I  have  said  that  the  son 
bas  it  not,  either  bv  the  intention  of  the  deed,  or  by  construc- 
tion of  kw,  I  am  inclined  to  say  that  the  fee  is  still  in  the  trus- 
tees. As  to  the  plea  of  reputed  ownership,  I  cannot  agree  in 
its  application  here,  for  a  liferent  of  moveables  may  lawfully 
be  given ;  but  that  is  not  the  case  here,  according  to  the  view* 
I  hold.  Nor  do  I  considgr  that  it  is  of  any  importance  at  what 
time  the  debt  was  contracted,  before  or  after  the  settlement. 
If  before,  a  continuance  of  credit  may  be  equally  important  as 
the  giving  it  at  the  outset. 

Lord  Corehouae. — I  concur  generally  with  what  has  been 
stated  by  Lord  Gillies  and  Lord  Mackenzie,  admitting,  at  the 
umetime,  that  it  is  an  exceedingly  difficult  case.  I  don't, 
however,  know  if  I  can  go  along  with  all  the  views  which 
hare  been  exfilaitted ;  for  if  this  were  held  to  be  a  simple 
destination  under  conditions,  I  should  be  inclined  to  consider 
that  tbe  father  bad  a  usuafructus  caaualis,  with  the  fee  in  chil- 
dren attachable  by  his  creditors.  It  is  very  difficult  to  get  at 
the  testator's  meaning,  from  the  complexity  of  the  clause.  It 
would  appear  to  be  a  liferent  of  the  furniture  which  is  ex- 
cepted, and  tluit  liferent  conditional.  With  regard  to  the  house, 
the  fee  is  evidently  in  the  trustees ;  and  construing  the  bequest 
of  the  furniture  with  the  first  exception  as  to  the  house,  it 
would  appear  that  the  testator  meant  to  except  from  the  trust 
a  conditional  liferent  use  of  the  furniture.  I  am  inclined, 
in  general,  to  give  a  liberal  constniction  to  clauses,  where  it 
ran  be  done  without  prejudice  to  the  law;  but  here  I  am  more 
inclined  to  a  strained  interpretation,  as  in  that  way  fewer  difl^ 
cutties  are  presented  for  solution.  I  think  we  roust  construe 
the  clause  in  reference  to  the  intention  displayed  in  making  the 
bequest,  and  that  intention  would  appear  to  be  ut  rea  majis 
vakat  quam  per  eat.  The  intention  I  consider  to  be,  to  give  a 
conditional  liferent,  and  nothing  more,  to  the  son  ;  for  if  the 
intention  had  been  to  give  him  a  fee,  the  father,  I  think,  would 
by  words  and  expressions,  have  put  it  beyond  doubt,  and  not 
left  it  to  be  reached  by  implication.  The  clause  Is  far  from 
beiisg  free  of  doubt ;  but  by  holding  that  it  is  merely  a  con- 
ditional liferent,  i/vith  tbe  fee  in  the  trustees,  which  1  consider 
to  be  the  construction,  there  is  less  doubt  than  in  giving  effect 
to  the  first  plea  of  the  chargers.  As  to  the  plea  of  reputed 
ownership,  it  is  beside  the  question. 

Tlie  Court  expressed  an  opinion,  that  it  was  of  no 
consequence  whether  the  debt  were  contracted  before 
or  after  the  execution  of  the  settlement,  and  strongly 
repudiated  the  application  of  the  plea  of  reputed  owner- 
ship ;  they  accordingly  adhered  to  the  Lord  Ordinary's 
interlocutor. 

Authorities  for  Suspenders,  applicable  to  second  pica. — 
More's  Stair,  Vol.  L  Note,  p.  48.  Wright  w.  Butchart,  June 
1662;  Morr.  9112.  Bell's  Com.  4th  edit.  Vol.  I.  pp.  18&, 
190,  191, 

Authorides  for  Chargers,  first  plea. — Wallace,  16th  Novem- 
ber 1750;  Morr.  2811,  Kilkerran.  Stair,  1.  14,  5.  I.  BeU, 
240.  More's  Stair,  Notes,  Vol.  I.  p.  180.  Carse  r.  Hali- 
burton. 

l^rd  OrdUutry^  Cuninghame. — Act,   Whigham ;   Davidson 

and  Syme,  W.S.,  Agents Alt,  Dean  of  Faculty  (Hope),  T. 

Mackenzie;    Jamed  Liiidsay,   W.   S.,   Agent B.,   Ckrk 

FG.D.F.l 


Uth  May  1837. 
Second  Division (J.D.M.) 

No.  235. — Mrs  Bakbara  Wood  and  Husband,  Ptir- 
suers^  V.  David  Gardner,  Defender, 

Property — Exclusive  Right — ^Possession-^Dedarator. 

This  was  an  action  of  declarator^  molestation  and 
damages ;  and  the  question  was  as  to  the  pursners'  ex- 
clusive right  of  property  in  a  close,  alleged  by  the  de- 
fender to  be  common  to  several.  The  Lord  Ordinary's 
interlocutor  contained  certain  findings  as  to  the  bearing 
of  tbe  titles  upon  this  question,  and  remitted  the  case 
to  the  jury  roll,  to  allow  the  pursuers  an  opportunity 
of  proving  their  exclusive  possession  of  the  close  in 
question  during  forty  years. 

The  defender  having  reclaimed,  the  Court  recalled 
all  the  findings  in  the  Lord  Ordinary's  interlocutor, 
and  remitted  the  whole  cause  to  the  jury  roll. 

Lord  Ordinary,  JeStrey.^^Act,  Solicitor-General  (Rather- 

furd),   Marshall;  Andrew   Silody,    S,S.C.,   Agent Alt,   D. 

McNeill,  Penney;  George  Lyon,  W.S.,  Agent, — fJ.D.M.] 


16/A  May  1837. 
FiBST  Division (G.D.F.) 

No.  236. — Margaret  Gray,  &c.,  Suspenders,  r. 
Ebexez^r  AtNSLiE  and  Tuomas  Bowhull,  CAor- 
ffers. 

Process — Bill -Chamber — Caution — Suspension — A.  S.  1799, 
§  1 — Hie  Lord  Ordinary  having  granted  a  sist  on  a  bill  of 
suspension,  on  caution  to  a  certain  amount,  a  bond  of  caution 
was  lodged  by  the  suspender,  but  it  was  objected  to  by  the  char- 
ger and  clerk.  A  Justice  of  Peace  then  attested  the  cautioner, 
but  his  attestation  being  objected  to,  and  the  sist  having  ex« 
pired,  the  Lord  Ordinary  refused  the  bill,  in  respect  of  no 
caution ;  and  the  suspender  having  reclaimed,  unanimously  held 
by  the  Court,  that  though  the  suspender  still  expressed  his 
readiness  to  find  caution,  a  reclaiming  note  was  incompetent, 
in  terms  of  the  Act  of  Sederunt,  I4th  June  1799,  §  1. 

The  suspenders  presented  a  bill  of  suspension  of  a 
diarge  at  the  instance  of  E^enezer  Ainslie  and  Thomas 
BowhiU,  proceeding  on  a  decree  of  removing  obtained 
against  the  suspenders  befbre  the  Sheriff  of  Berwick- 
shire. The  bill  was  presented  without  caution  or  con- 
signation. The  Lord  Ordinary  on  the  bills,  on  con- 
sidering the  circumstances,  on  Qtli  December  lS36f 
pronounced  the  usual  interlocutor,  and  granted  the  sist» 
on  caution  to  the  extent  of  £150.  The  suspenders 
lodged  a  bond  of  caution  signed  by  a  cautioner,  but 
being  objected  to  by  the  charger,  and  rejected  as  in- 
sufficient by  the  clerk,  they  procured  a  Justice  of  Peace 
to  attest  the  cautioner.  The  attestation  of  the  Justice 
of  Peace  was  then  objected  to,  when  the  Lord  Ordi- 
nary, after  the  expiry  of  the  sist,  on  22d  February 
1837,  refused  the  bill,  in  respect  of  no  caution.  The 
suspenders  presented  a  reclaiming  note  to  the  Cour^ 
at  advising  which  they  argued,  that  the  judgment  of 
the  Lord  Ordinary  was  premature,  because,  after  the 
Justice  of  Peace  was  objected  to,  they  were  in  course 
of  procuring  another  responsible  party,  against  whom 
no  objection  could  be  taken,  (citing  Milne  v.  Scott^ 
20th  January  1831,  S.  and  D.  IX.  p.  308,)  and  they 
moved  the  Court  to  grant  a  short  delay,  in  order  that 
due  caution  might  be  found. 

Ohfected — That  the  reclaiming  note  was  incompe* 
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tent,  in  respect  of  the  terms  of  the  Act  of  Sederunt, 

14th  June  1799)  §  ly  which  provides,  that 

^'  if  the  Lord  Ordinary  shall  think  proper  to  grant  a  Bist,  the 
complainer  shall  lodge  bb  bond  of  caution  with  the.  clerk,  on  or 
before  the  day  when  the  sist  expires ;  and  the  deliverance  on 
the  bill  shall  be  so  expressed,  as  to  leave  the  char^r  at  liberty 
to  delay  giving  in  answers  till  he  has  an  opportunity  of  seeing 
the  bond  of  caution;  and  in  case  the  bond  shall  not  be  so 
lodged,  or  bein^;  lodged,  the  same  is  not  consented  to  by  the 
charger,  or  received  as  suflSdent  by  the  clerk,  the  bill  shall  of 
course  be  faeld  as  refused  for  want  of  caution,  and  diligence  or 
other  proceedings  may,  on  a  certificate  of  the  fact  issued  by  the 
derk,  be  then  carried  on,  as  if  the  bill  had  never  been  pre- 
sented or  sisted :" 

and  they  cited  Greneral  Hay  «.  Jopp's  Trustees,  25th 
June  1831 ;  S.  and  D.  IX.  p.  806.  Wyllie  v.  Brand, 
20th  February  1836;  F.C.  XIII.  p.  470. 

Lord  President, — The  object  of  the  suspender  is  clearly  to 
get  delay.  She  says  she  will  find  caution,  but  she  has  not  done 
BO  yet.     Refuse  the  hill,  in  respect  of  no  caution. 

The  Court  unanimously  rejiued  the  bill,  in  respect  of 
no  caution. 

Lords  Ordinary,  Cockburn  and  Cuninghame.  —  Ad,  P. 
Robertson;  Fisher  and  Duncan,  S.S.C.,  Agents, — Alt, 

i  Andrew  Lothian,  Agent. — S.,  Clerk, — [6.D.F.] 

17 th  May  1837. 
FiEST  DnriBioN (6.D.F.) 

No.  237. — Ebenxzeb  Jamss  Lawson,  PumuTy  v. 
RoBXBT  Coldstream,  Defender, 

Cautioner — Factor  Loco  Absentis— Obligation — Personal  Ex- 
ception — Acquiescence —  Mora —  Liability  —  Death  —  Pre- 
sumption—  The  next  of  kin  qf  an  absentee  vhu  debtor  to  Him 
in  a  bond,  and  he  prevailed  on  the  partg  who  had  been  ap- 
pointed  factor  loco  absentis,  to  believe  that  his  constituent  was 
dead,  to  refrain  from  doing  diUgence  on  the  bond,  and  to  give 
him  possession  ^the  estate  :  He  entered  into  possession,  with" 
out  informing  the  cautioner  for  the  factor,  and  made  no  intima-- 
tion  to  him  that  there  had  been  any  mismanagement  of  the  affairs  ; 
but  after  the  factor's  bankruptcy  and  death,  he  brought  an  ao 
tion  qf  count  and  reckoning,  at  the  distance  of  thirty 'four  years 
from  the  date  of  the  bond  of  caution,  against  the  cautioner,  to 
render  him  liame  for  the  intromissions  of  the  factor — Circum- 
stances in  which  the  Court  held  that  toe  cautioner  was  loosed 
from  his  engagement,  (2.J  Circumstances  in  which  death  was 
presumed. 

In  1795,  David  Lawson,  youngest  son  of  the  de- 
ceased Patrick  Lawson,  enlisted  as  a  soldier,  and  left 
the  country.  He  had  previously  been  engaged  in  a 
law-suit  with  his  eldest  brother,  James,  for  the  purpose 
of  obtaining  a  division  of  their  father's  property,  a 
fourth  of  which  belonged  to  David  by  their  father's 
marriage- contract ;  and  as  he  left  no  mandate  to  carry 
on  the  suit,  his  agent,  Peter  Halkerston,  S.S.C.,  got 
himself  appointed  curator  bonis.  The  defender,  Cold- 
stream, at  the  solicitation  of  Halkerston,  signed  the 
bond  as  his  cautioner  in  the  office,  on  2l8t  March 
1796.  After  Halkerston's  appointment,  attempts  were 
made  to  remove  him,  but  it  appeared  that  they  were 
unsuccessful,  in  consequence  of  irregularities  in  point 
of  form.  Some  of  the  applications  for  his  removal 
were  at  the  instance  of  the  absentee's  brother,  James, 
the  father  of  the  pursuer,  and  others  at  the  instance  of 
the  pursuer  himself,  on  his  father's  death.  One  of  the 
applications  was  presented  in  1808,  by  Roger  Aytoun, 
W.S.,  as  factor  loco  tutoris  to  the  pursuer  and  his  sister 
Mary,  for  the  purpose  of  getting  the  curatory  recalled, 


or  at  least  to  have  Halkerston  ordained  to  pay  over  the 
funds  in  his  hands,  in  order  to  be  invested  with  other 
funds  held  by  Aytoun,  the  interest  of  which  was  in- 
tended to  be  applied  for  the  benefit  of  the  pursuer  and 
his  sister.  The  petition  was  regular  in  point  of  form, 
but  it  was  refused  on  the  merits.  The  whole  of  the 
applications  alluded  to,  made  indistinct  .insinuations 
against  Halkerston's  management,  but  no  direct  charge 
of  malversation  was  averred ;  and  they  proceeded  on 
the  assumption  that  the  curator  had  lodged  proper 
enough  curatorial  accounts  in  Court  Of  these  pro- 
ceedings, as  well  as  the  existence  of  any  charges  against 
Halkerston,  it  was  averred  that  Coldstream  was  ig- 
norant In  1802,  Mr  Aytoun,  guardian  of  the  pursuer 
and  his  sister,  raised  an  action  of  division  and  sale  of 
the  undivided  property  belonging  to  James  and  David 
Lawson,  to  pay  of!  debt  In  that  action  there  was  con- 
signed the  sum  of  £363,  as  the  amount  effeiring  to  the 
absentee's  fourth  share ;  and  Aytoun  endeavoured,  by 
the  petition  above  mentioned,  to  get  possession  of  the 
amount,  for  the  purpose  of  paying  off  debt  The  at- 
tempt being  however  unsuccessful,  Halkerston  con- 
cluded in  an  action  against  Aytoun  for  payment  of 
the  £363,  or,  at  all  events,  to  have  an  heritable  se- 
curity for  the  amount,  for  behoof  of  the  absentee.  He 
succeeded  in  the  action,  and  the  pursuer  and  Aytoun 
granted  an  heritable  bond  in  1812  for  the  amount,  over 
the  pursuer^s  property,  in  favour  of  the  absentee.  In- 
terest was  regularly  paid  on  the  bond  by  Aytoun  down 
to  1816,  when  his  office  as  factor  loco  tutoris  expired, 
on  the  pursuer's  majority.  Some  correspondence  be- 
tween Ajrtoun  and  Halkerston  and  the  pursuer  then 
ensued,  as  to  the  liability  for  the  payment  of  the  sub- 
sequent interest,  but  it  appeared  that  it  dropped  after 
the  following  letter,  dated  in  June  1818,  addressed  by 
the  pursuer  to  Halkerston : 

"  Mr  Aytoun  has  informed  me  that  yob  are  threatening  to 
put  my  bond  upon  record,  and  to  charge  me  with  homing,  un- 
less the  arrears  of  interest  due  upon  it  are  immediately  paid.  1 
consider  that  a  great  deal  too  much  interest  has  been  paid  you 
already,  and  that  there  is  no  occasion  whatever  to  exact  so? 
more  money  from  me.  My  unde,  to  a  certainty,  b  now  dead, 
and  has  left  no  debt  If  you  draw  this  money  from  me,  you 
must  just  lend  it  out  again  to  some  other  person,  and  it  must 
come  back  to  me  as  his  heir.  I  see  no  use  for  this  operation  of 
drawing  and  redrawing,  except  to  put  a  little  money  in  your 
pocket ;  and  if  you  stir  another  step  upon  my  bond,  I  will  direct 
a  petition  and  complaint  to  be  lodged  against  you,  and  an  inquiry 
made  as  to  the  application  of  the  money  you  luive  already  re* 
ceived." 

Halkerston  yielded  to  this  remonstrance ;  and  it  ap- 
peared, accon&ng  to  admission,  that  the  pursuer  ob- 
tained from  Halkerston  possession  of  the  whole  of  the 
remaining  estate  of  the  absentee,  and  continued  in  pos- 
session to  the  date  of  the  present  action ;  and  it  farther 
appeared  that  he  had  abstained,  for  a  period  of  about 
fourteen  years,  from  calling  Halkerston  to  account  for 
his  prior  intromissions,  during  all  which  period  the  pur- 
suer never  intimated  to  the  defender,  as  Halkerston's 
cautioner,  that  he  had  misconducted  the  afialrs  of  the 
absentee,  or  that  he  had  failed  to  account  for  his  intro- 
missions prior  to  the  time  when  the  pursuer  himself 
obtained  ihe  sole  management. 

In  1808,  when  the  pursuer  and  his  factor  ioeo  tutorit 
applied  to  the  Court  for  Halkerston's  removal,  and  in 
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the  year  1816  or  181 8,  when  the  pursuer  entered  into  the 
transaction  above  mentioned,  Halkerston  was  solvent, 
and  no  intimation  was  made  to  the  defender  by  the 
pursuer,  of  his  dissatisfaction  with  Halkerston's  manage- 
ment till  1830,  thirty-four  years  from  the  time  the  de- 
fender signed  the  bond  of  caution,  when  a  threat  was 
made  to  prosecute  him  on  the  bond.  No  step  of  dili- 
gence was  however  taken*  It  however  appeared,  that 
in  1832,  the  pursuer,  assuming  that  his  unde  was 
dead,  of  which  there  was  no  evidence,  and  it  was  not 
admitted  by  the  defender,  had  himself  decerned  exe- 
cutor qua  nearest  in  kin  to  him ;  and,  in  that  year,  he 
brought  an  action  of  count  and  reckoning  against 
Halkerston.  Coldstream  was  not  called  to  that  action, 
and  no  notice  of  the  proceeding  was  given  him.  Be- 
fore any  judgment  was  pronounced,  Halkerston  died, 
and  thereafter,  and  without  constituting  a  claim  against 
his  estate,  the  pursuer  brought  the  present  action 
against  Coldstream.  It  subsumed,  that  Halkerston  had 
not  rendered  regular  accounts  of  intromissions ;  "  but 
so  far  as  the  pursuer  has  been  able  to  ascertain,  the 
said  Peter  Halkerston  received,  on  account  of  the  estate, 
from  Whitsunday  1796  to  Martinmas  181 6»  £734, 
conform  to  a  state  to  be  produced,  for  the  payment  of 
which  the  said  Robert  Coldstream  is  liable  as  cautioner ;" 
and  therefore  concluding  agiunst  him  for  payment, 
and  for  payment  of  interest  from  the  respective  dates 
when  Halkerston  received  the  sums  of  which  the  amount 
was  £734  odds. 

Coldstream  pleaded — (1.)  That  there  was  neither 
evidence  nor  presumption  of  the  death  of  the  unde, 
but,  (2.)  even  assuming  his  .death,  his  sister  Mary,  and 
not  the  pursuer,  was  his  next  of  kin.  The  pursuer 
had  no  title  to  sue  Coldstream.  (3.)  The  summons 
was  incompetently  framed,  in  respect  Uiat,  as  no  period 
was  assigned  for  the  time  of  the  death  of  the  absentee, 
no  limit  was  fixed  from  which  an  accounting  could 
take  place.  (4.)  That  the  defender  was  loosed  from 
his  obligation,  in  consequence  of  the  pursuer  failing 
to  call  Halkerston  to  account  tempestive ;  and  that, 
besides,  the  pursuer  was  barred  personally  from  insist- 
ing, in  respect  of  neglecting  to  inform  the  defender 
of  the  alleged  misconduct  of  his  principal  till  after  his 
bankruptcy,  and,  moreover,  by  his  own  transaction  and 
course  of  dealing  with  Halkerston  in  regard  to  the 
curatorial  affairs. 

**6th  December  1836 The  Lord  Oidinary  having  heard 

counsel  for  the  parties,  and  having  afterwards  resumed  con- 
sideration of  the  record,  productions,  and  whole  process,  repels 
the  first  defence,  in  respect  David  Lawson  has  not  heen  heard 
of  since  the  year  1/95  or  1796,  and  of  his  age  at  that  period, 
and  further,  because  the  pursuer  offers  caution  to  repeat,  in 
case  of  David  Lawson's  appearance:  Repels  the  second  defence, 
in  respect  the  pursuer  is  decerned  executor  ^iia  nearest  of  kin 
to  the  said  David  Lawson :  Repels  the  third  defence  as  to  the 
form  of  the  sununons :  But,  in  respect  of  the  agreement  between 
the  pursuer  and  Halkerston  in  1818,  by  which  the  pursuer  was 
allowed  to  retain  the  interest  of  his  heritable  bond,  and  after- 
wards to  get  posiession  of  all  or  part  of  his  uncle's  estate,  while 
Halkerston  was  allowed  to  continue  as  curator  loco  abteiuia  for 
maiiy  years,  and  until  his  bankruptcy  and  death.  Sustains  the 
fourth  defence,  assoilzies  the  defender,  and  decerns :  Finds  the 
pursuer  tiable  in  expenses,  subject  to  modification  by  the  Lord 
Ordinary,  and  remits  to  the  auditor  to  tax  the  account  thereof, 
when  lodged,  and  to  report. 

'*  iVb/e.^David  Lawson  went  abroad  in  1795.    Halkerston 


was  appointed  his  curator  loco  absentU  in  March  1796,  and  the 
defender  became  his  cautioner.  In  1808,  attempts  were  made 
to  remove  Halkerston,  but  they  were  unsuccessful,  which  might 
have  been  anticipated,  because  some  of  those  applications  were 
irregular  in  point  of  form ;  and  as  to  those  which  were  regular, 
only  fourteen  years  had  elapsed  since  David  Lawson  went 
abroad,  and  there  was  no  distinct  specification  of  acts  of  mal- 
versation or  negligence  on  the  part  of  Halkerston.  But  it  ap- 
pears that  Halkerston  had  been  irregular  in  the  performance  of 
his  duty,  or  at  least  that  there  was  room  for  inquiry ;  and  in 
these  circumstances,  the  pursuer,  who  was  debtor  to  the  ab- 
sentee for  the  interest  of  an  heritable  bond,  wrote  to  Halker- 
ston in  1818,  in  the  following  terms :  *  Mr  Aytoun  has  informed 
me,  that  you  are  threatening  to  put  my  bond  upon  record,  and 
to  charge  me  with  horning,  unless  the  arrears  of  interest  due 
upon  it  are  immediately  paid.  I  consider  that  a  great  deal  too 
much  interest  has  been  paid  you  already,  and  that  there  is  no 
occasion  whatever  to  exact  any  more  money  from  me.  My 
uncle,  to  a  certainty,  is  now  dead,  and  has  left  no  debt.  If 
you  dnw  this  money  fimn  me,  you  OQUst  just  lend  it  out  again 
to  some  other  person,  and  it  must  come  back  to  me  as  his  heir. 
I  see  no  use  for  this  operadon  of  drawing  and  redrawing,  except 
to  put  a  little  money  in  your  pocket ;  and  if  you  stir  another 
step  upon  my  bond,  I  will  direct  a  peddon  and  complaint  to  be 
lodged  against  you,  and  an  inquiry  made  as  to  the  application 
of  the  money  you  have  already  received.'  Halkerston  acceded 
to  this  proposal ;  contrary  to  his  duty,  he  allowed  the  pursuer 
to  retain  the  interest  of  the  heritable  bond,  and  to  assume  pos- 
session of  the  heritable  property  of  the  absentee,  without  ac- 
count ;  and  on  the  other  hand,  he  was  allowed  to  retain  the 
office  of  curator  loco  abtentis^  and  was  not  called  to  account  for 
his  intromissions,  before  his  bankruptcy  in  or  prior  to  1832.  It 
appears  to  the  Lord  Ordinary  that  this  was  a  oonnivanoe  on  the 
part  of  the  pursuer,  or  rather  an  illegal  agreement  between  him 
and  the  curator,  to  the  prejudice  of  the  cautioner.  It  was 
equivalent  to  an  extrajudicial  recal  of  the  curatory,  and,  there- 
fore, a  discharge  of  the  cautioner.  This  is  very  different  firom 
mere  taciturnity  for  thirty-four  years,  which  perhi^  might  not 
have  liberated  the  defender." 

The  pursuer  reclaimed^  and  at  advising  argued, 
that  the  reverse  of  the  Lord  Ordinary's  construction  of 
the  letter  of  1818  by  the  pursuer  to  Halkerston,  was 
established  by  the  fact  that  Halkerston  never  regarded 
the  letter  as  a  release,  as  he  had  not  founded  on  it  in 
any  way  in  the  action  of  count  and  reckoning  which 
had  been  brought  against  him  by  the  pursuer;  and 
that,  besides,  he,  at  tSe  date  of  the  letter,  had  no  title 
in  him  to  warrant  a  release. 

Lord  Pretideni, — I  feel  no  difficulty  in  this  case. 

Lord  GiUiee I  agree  with  the  Lord  Ordinary's  view.     The 

letter,  and  the  acting  under  it,  formed  a  legal  transaction,  suf- 
ficient to  release  the  cautioner  in  my  opinion. 

Lord  Corehouse  and  Lord  Mackenzie  concurred. 

The  Court,  without  hearing  counsel  for  the  defen- 
der, adhered^  observing  that  &e  rights  of  Mary  Law- 
son  could  not  be  affected  by  the  result  of  this  action. 

Lord  Ordinary^  Corehouse. — Act.  Solicitor-General  (Ruther- 
furd),  Robert  Thomson ;  Mowbray  and  Howden,  W.S.,  Agenie, 
—Alt,  Dean  of  Faculty  (Hope),  Marshall;  A.  Snody,  S.S.C., 
AgetU B.,  Cfcr*.— [G.D.F.] 

nth  May  1837. 

Sbconu  Division (J.D.M.) 

No.  238. — Poor  David  Babbt,  surviving  Partner  of 
the  Company  ofRcherteon  and  Barry ^  Merchants  in 
Leithy  Pursuer^  v,  John  Geddes,  Defender— -et  i 
contra. 

Accounting. 

This  case  commenced  in  the  year  1817.    Mr  Geddes 
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and  hid  brother,  from  motives  of  friendship,  interposed 
their  (credit  as  cautioners  for  Mr  Barry  and  Mr  Robert- 
9on,  in  a  oomposition-contract  with  their  creditors.  At 
their  own  deiure»  these  gentlemen  were  at  first  allowed 
to  manage  the  bankrupt  estate  ;  but  they  disagreed,  and 
it  then  became  necessary  to  give  the  management  of  the 
bankrupt  estate  to  Mr  Masterton,  accountant.  Mr  Ro- 
bertson continued  to  give  assistance,  but  Mr  Barry  re- 
fused to  do  so.  The  management  went  on,  however, 
and  in  1604,  Mr  Masterton  made  up  his  final  states, 
against  which  no  spe(5ifio  objections  were  stated.  Mr 
Masterton  left  this  country  in  the  same  year,  1804, 
and  Mr  Robertson  died  abroad  in  1807.  From  that 
time  down  to  1817  no  proceedings  took  place.  In  that 
year,  Mr  Geddes  finding  himself  to  be  in  advance  for 
the  estate,  and  seeing  that  some  of  the  compositions 
were  still  unpaid,  found  it  necessary  to  obtain  a  de- 
cree of  constitution  against  the  heirs  of  Robertson, 
no  one  representing  him,  by  which  he  might  obtain  a 
title  to  the  heritable  property  which  had  belonged  to 
him,  and  the  price  of  which,  though  it  was  sold,  could 
Bot  otherwiae  be  i^ecovered.  That  summons  neces- 
aarily  called  the  defender  Barry,  and  concluded  for  a 
0am  which  was  fbund  by  the  accountant  to  be  extrava- 
gant and  untenable.  But  the  pursuer,  by  a  minute, 
gassed^  from  any  personal  decree  against  Barry.  The 
itter,  howeverf  had  raised  his  action,  concluding  for 
upwards  of  £5000»  on  an  account  framed  on  the  prin* 
eiple  of  discarding  all  Mr  Masterton's  accounts  and 
states,  and  after  thirteen  years,  when  Masterton  and 
Robertson  were  both  gone,  refusing  to  Mr  Geddes 
credit  for  anything»  unless  all  the  books,  vouchers,  &c. 
should  be  of  new  opened  up  and  exhibited.  No  credi- 
tor made  any  olaim* 

A  remit  having  been  made  to  an  accountant,  he  re- 
ported that  a  large  balance  was  due  to  Mr  Geddes. 
To  this  report  various  objections  were  stated,  all  of 
which  the  Lord  Ordinary  repelled.  Barry  having  re- 
daimed,  their  Lordships  unanimously  adhered  to  the 
Lord  Ordinary's  interlocutor. 

Lord  Ordinanf^  Moncreiff. — Ad,  Ro,  Bell,  Sandford ;  James 

Macallaii,  W.S.,  Agent Alt.  Solicitor-General  (Rutherfurd), 

Whigham;  Davidsons  and  Syme,  W.S.,  Agents [J.D.M.j 


17M  ilfav  1837. 
Second  Diviston. — (J.D.M.) 

No.  239- — Ths  Heritors  and  Kirk-Session  of  the 
Baront  Parish  of  Glasgow,  Pursuersy  v.  James 
EwiNo  and  William  Duhn,  and  the  Magistrates 
and  Town  Council  ^Glasgow,  Defenders. 

Statate»  39  and  40  Geo.  III.  c.  8&_Construction— Poors*  Rates 
— Liability — Relief— Barony  Parish  of  Glasgow — Found,  that 
according  to  the  construction  of  the  Act^  39  and  40  Geo.  III. 
c.  88,  the  lands  of  Ramshom  and  Meadowflat,  lying  within 
the  Barony  parish,  and  annexed  by  these  Acts  to  the  royalty  of 
the  city  of  Glasgow;  and  the  owners  and  occupiers  of  these 
lands,  or  of  the  houses  and  buildings  thereon,  are  not  relieved, 
in  respect  of  the  said  annexation,  from  their  previous  liability 
for  the  assessments  for  the  support  of  the  poor  of  the  Barony 
parish,  along  with  the  owners  and  occupiers  of  other  lands  within 
the  parish ;  and  that  tlie  Magistrates  and  Town  Council  of 
Glasgow  are  bound  to  relieve  the  owners  and  occupiers  of  the 
annexed  lands,  and  hou^s  and  buildings  thereon,  of  the  whole 
of  the  assessments  for  the  support  of  the  poor  of  the  Barony 
parish  from  the  funds  of  the  community  of  the  city. 


I'rior  to  1772,  the  lands  of  Ramshom  and  Meadow- 
flat,  lying  in  the  close  vicinity  of  the  royalty  of  Glas- 
gow,  and  in  the  Barony  parish,  belonged  in  pn^erty 
to  Hutcheson's  Hospital,  and  as  they  appeared  well 
adapted  for  feuing,  the  Magistrates  of  that  day  thought 
it  advisable  for  the  corporation  to  acquire  them,  that 
the  city  might  be  extended  in  that  quarter,  by  sab- 
fbuing  the  lands  in  lots.  The  Magistrates  accordingly 
feued  the  whole  of  the  lands  from  the  hospital  in  177'A 
A  stipulation  was  made,  that  the  fenars  should  be  liable 
in  all  the  tasces  which  the  inhabitants  of  Gla^ow  were 
subject  to,  and  that  they  should  consent  to  die  lands 
being  annexed  by^Ael  of  Parliament  to  Hie  city  of 
Glasgow. 

After  the  lapse  of  a  few  years,  these  lands  became 
covered  with  valuable  buiMii^s,  forming  a  great  por- 
tion of  the  new  town  of  Glasgow,  and  after  sundry 
meetings  of  the  proprietors  for  this  purpose,  their  an- 
nexation to  the  city  was  resolved  upon.  Thereafter, 
the  Act  of  the  39th  and  40th  Geo.  IH.  cap.  88,  (30th 
June  1800,)  Was  enacted,  the  3d  section  of  which  pro- 
vides, 

"  That  the  said  Magistratet  and  Town  CouncO  shaQ  heresfta 
nay,  from  the  money  raised  for  th6  eontenion  df  the  ttatate- 
labmu'  within  die  laid  city,  to  the  heritors  legidly  appointed  to 
repair  and  maintain  the  public  roads  in  the  western  district 
of  the  Barony  parish  of  Glasgow,  £5  Sterling  yearly,  as  a  oou- 
version  for  the  statute-labour  of  the  said  annexed  landi^,  and 
shall  also,  ffom  the  funds  of  the  community  of  the  said  dry, 
relieve  the  holders  and  occupiers  of  houses  or  lands  in  the  tmi 
extended  royalty,  of  the  poors'  rates  payable  by  tliem  to  the 
said  Barony  parish,  as  having  heea  a  part  thereof  before  passii^ 
this  Act." 

From  the  period  of  its  passing,  down  to  the  year 
1810»  the  pursuers  or  their  predecessors  raised  the  sums 
required  for  the  maintenance  of  the  poor  of  the  Batonj 
parish,  by  assessing  the  heritoni  for  one*half  of  the 
sums  wanted,  according  to  the  rained  rents  of  their 
lands,  and  by  appointing  the  other  half  to  be  raised 
by  the  collection  at  the  church'-doors,  and  by  volun- 
tary  contributions.  During  this  period  the  Magistrates 
and  Council  paid  the  assessment  corresponding  to  the 
valued  rent  of  the  annexed  lands.  At  the  half-yearly 
general  meeting  of  heritors  and  kiriL^-session,  in  Febru* 
ary  1811,  it  was  found  necessary,  for  meeting  the  in- 
creased necessities  of  the  poor,  to  raise  the  amount, 
and  to  alter  the  mode  of  assessment  from  the  vedued 
to  the  real  rent,  whereby  householders  became  subject 
to  the  assessment.  Accordingly,  the  sum  of  £2400 
was  assessed  for  the  current  half-year,  and  appointed 
to  be  raised  immediately  from  heritors  and  household- 
ers, according  to  the  real  rent.  This  resolution  was 
communicated  to  the  Magistrates,  wIks  on  the  report 
of  a  committee  to  whom  they  had  remitted,  a^^roved 
of  the  application.  The  collector  of  the  Barony  parish 
accordingly  received  payment  of  the  sum  from  the 
collector  for  the  city,  and  granted  a  receipt  for  £638. 
14s.,  <<as  the  proportion  of  the  Barony  perish  assess- 
ment, laid  on  per  meeting  of  the  minist^^  kirk-session, 
and  heritors  of  the  parish,  of  date  1st  and  15th  Febru- 
ary 1811,  falling  upon  the  occupiers  b£.the  houses 
situated  within  the  extended  royalty  of  Ihe  city,  in 
terms  of  the  Poliqe  Act,  39  and  40  Geo.  III.  c  88." 
Similar  assessments  were  laid  on  by  the  pgisuers  and 
their  predecessors  on  the  subjects  in  the  annexed  lands 
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each  year,  from  1811  dowa wards,  and  the  Magistrates 
and  Town  Council  continued  to  pay  these  annual  as- 
sessments hi  the  same  way,  by  similar  orders  upon 
their  collector,  and  similar  receipts  were  granted,  mak- 
ing special  reference  to  the  Act  at  every  subsequent 
period,  down  to  December  1831. 

In  the  year  1821,  some  objections  were  stated  to  the 
accniBcy  of  the  rental  in  the  extended  royalty,  which, 
after  various  communings,  were  arranged,  and  the  li- 
mits of  the  Barony  parish  were  then  accurately  defined. 
The  defender,  Mr  Ewing,  was  a  party  to  these  arrange- 
ments, as  member  of  a  committee. 

The  Magistrates  continued  to  collect  the  poors'  rates 
from  the  annexed  district  in  the  same  manner,  until 
the  month  of  December  1831,  the  assessments  having 
now  l)een  increased,  when  they  intimated  to  the  clerk 
of  the  heritors,  that  in  consequence  of  opinions  obtain- 
ed from  counsel,  they  deemed  it  their  duty  to  resist 
payment  of  any  further  contributions  towards  the  poor^ 
funds  of  the  Barony  parish,  until  the  validity  of  the 
claim  made  by  the  heritors  of  that  parish  was  judici- 
ally ascertained. 

The  present  action  was  then  raised  against  the  de- 
fenders, Messrs  Ewing  and  Dunn,  two  proprietors  of 
property  in  the  Barony  parish,  for  their  proportions  of 
the  assessments  laid  on  in  1830,  1831  and  1832,  and 
alternatively  ebncluding  ahso  against  the  Magistrates 
and  Town  Council  as  directly  liable,  in  case  it  should 
be  found  that  they  were  so.  The  summons  particular- 
ly libelled  on  the  3d  section  of  the  Statute. 

In  defence,  reliance  was  mainly  laid  on  the  11th 
section  of  the  Statute,  which  enacts, 

"  That  the  said  grounds  hereby  annexed  to,  and  comprehended 
within  the  royalty  of  the  city  of  Glasgow,  shall  be,  and  the 
same  are  hereby  for  ever  separated  from-  the  Barony  parish,  and 
are  hereby  annexed  to  parishes  within  the  said  city,  to  which 
they  lie  most  condguous,  or  to  which  the  Magistrates  and  Town- 
CoQocil  shall,  by  any  act  or  acts  of  council,  hereafter  direct  and 
appoint." 

In  support  of  the  action  the  pursuers  pleaded — 1. 
As,  in  a  question  with  the  pursuers,  the  defenders,  Mr 
Ewing  and  Mr  Dunn,  remain  liable  for  their  propor- 
tion of  the  assessment  for  the  poor  of  the  Barony  parish, 
the  Statute  libelled  on  having  in  no  respect  restricted 
or  altered  that  liability,  but  on  the  contrary  reserved 
it,  though  no  doubt  granting  the  defenders  relief  against 
the  Magistrates  of  Glasgow,  and  binding  the  Magis- 
trates to  pay  for  the  defenders'  relief.  2.  The  defen- 
ders, Messrs  Ewing  and  Dunn,  as  on  the  one  hand 
they  are  entitled  to  be  relieved  by  the  Magistrates 
from  the  assessment  in  question^  are,  on  the  other 
hand,  bound  to  seek  and  make  efiectual  their  o^ni  re- 
lief. 3.  Whether  Messrs  Ewing  and  Dunn  are  bound 
to  the  pursuers  in  the  first  instance  or  not,  the  Magis- 
trates of  Glasgow  are  at  all  events  liable  for  the  as- 
sessments under  the  Statute,  and  in  consequence  of 
the  obligation  it  imposes  upon  them  to  pay  for  the 
defenders'  relief.  4.  The  defenders,  particularly  the 
Magistrates,  have,  since  the  passing  of  the  Statute,  ac- 
knowledged, and  by  payment  homologated,  their  lia- 
bility as  above.  6.  Generally,  the  pleas  of  the  defen- 
ders are  irrelevant  and  groundless,  and  the  conduct  of 
themselves  and  their  predecessors,  immediately  after 
the  passing  of  the  Act,  and  the  usage  by  all  interested, 


for  so  long  a  tract  of  time,  ezdude  the  defences  now 
pleaded. 

The  Magistrates  pleaded — 1.  That  they  were  not 
liable,  upon  a  sound  construction  of  the  Statute.  2. 
That  in  any  view,  they  were  not,  by  the  Statute,  liable 
in  a  direct  claim  on  the  part  of  the  pursuers, — all  that 
the  Statute  imposed  upon  them  being  a  contingent 
right  of  relief  in  favour  of  the  holders  and  occupiers 
of  houses  or  lands  within  the  extended  royalty,  in  so 
far  as  poors'  rate  may  have  been  payable  by  such  par-» 
ties  to  the  Barony  parish,  <<  before  passing  this  Acf 
3.  The  Statute  having  for  ever  separated  the  lands  in 
dispute  from  the  Barony  parish,  and  annexed  them  to 
the  parishes  within  the  city,  and  moreover,  having  subr 
jected  them,  as  being  so  annexed,  to  the  poors'  rates, 
and  other  taxes  payable  within  the  city,  in  like  manner 
as  if  they  had  from  the  first  formed  part  of  the  ancient 
royalty,  the  Barony  parish,  and  its  heritors  and  kirk«- 
session,  had  no  power  to  impose  or  levy  assessments 
in  name  of  poors'  rate  upon  the  holders  and  occupiers 
of  houses  or  lands  within  the  extended  royalty,  so  that, 
even  if  the  defenders'  liability  in  relief  could  have  been 
extended  so  as  to  include  the  period  subsequent  to  the 
passing  of  the  Act,  there  would  be  no  primary  obliga- 
tion to  which  such  liability  in  relief  could  apply.  4. 
At  all  events,  no  liability  in  relief,  in  which  the  defen^ 
ders  can  upon  any  construction  be  subjected,  ought  to 
be  extended  beyond  relief  of  the  poors'  rate,  as  it  stood 
fixed  in  point  of  amount  at  the  date  of  passing  of  the 
Statute.  5.  At  least  the  measure  of  their  liability  ought 
not  to  be  extended  beyond  what  the  poors'  rate  cor- 
responding to  the  annexed  lands  would  have  amounted 
to,  taking  the  valued  rent  as  the  rule  of  assessment. 
6.  In  the  very  worst  view,  the  defenders,  who  derive 
no  benefit  whatever  from,  and  who,  patrimonially  speakr 
ing,  have  now  no  sort  of  interest  in  the  annexed  lands, 
can  never  be  subjected  in  any  liability  that  would  ex- 
ceed the  amount  of  city  poors'  rate,  which  is  actually 
levied  by  themselves  under  the  Statute,  out  of  these 
same  annexed  lands.  7.  No  error  committed  by  the 
defenders'  predecessors  in  construing  the  Statute,  can 
be  pleaded  against  the  defenders,  so  as  to  deprive  them 
of  any  benefit  to  which  they  are,  or  would  have  been 
entided,  upon  a  more  sound  and  correct  construction 
of  its  enactments.  8.  But,  besides,  no  erroneous  use 
of  payment  out  of  the  city  poors'  rate  can  ever  found 
a  claim  against  the  defenders  for  payment,  not  out  of 
the  city  poors'  rate,  but  out  of  the  proper  funds  of  the 
community.  9«  The  defenders  are  not,  upon  any  coiv 
struction  of  the  Statute,  or  otherwise,  entitled  to  make 
payment  of  an  assessment  for  the  Barony  parish  poors' 
rates,  out  of  the  proceeds  of  the  assessments  for  poors* 
rates  within  the  city. 

10.  Tlie  defenders,  in  addition,  referred  to,  and 
adopted  all  separate  pleas  which  were  stated,  or  might 
be  available  to  the  other  defenders,  Messrs  Ewing  and 
Dunn. 

Who  pleaded — 1.  In  respect  of  the  statutory  dis- 
junction of  their  properties  from  the  Barony  parish, 
they  are  not  liable,  as  heritors  of  tliat  parish,  in  the 
assessments  pursued  for.  2.  On  the  contrary,  in  re- 
spect of  the  annexation  of  their  said  properties  to  the 
royalty,  they  are,  along  with  the  other  inhabitants 
within  burgh,  liable  for  the  support  only  of  the  poor 
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of  the  city  of  Glasgow,  and  none  other.  3.  Having 
accordingly  been  assessed  for  the  support  of  the  burgh 
poor,  and  having  duly  paid  their  assessments,  the  pre- 
sent action,  as  regards  them,  is  groundless  and  unten- 
able»  4.  In  any  view,  the  defenders  having  never  been 
recognised  nor  treated  as  heritors  of  the  Barony  pa- 
rish,— Shaving  never  been  called  as  such  to  the  parish 
meetings, — and,  more  particularly,  neither  they  nor  any 
of  the  other  proprietors  of  the  annexed  lands  having 
been  called  to  the  meetings  in  1830,  1831,  or  1832,  or 
been  allowed  an  opportunity  to  take  part  in  the  pro- 
ceedings of  these  meetings,  at  which  the  assessments 
now  pursued  for  were  imposed,  the  said  assessments, 
quoad  them,  were  irregularly  and  illegally  imposed, 
and  cannot  be  exacted. 

Finally,  the  defenders  adopted  the  pleas  submitted 
on  the  paot  of  the  Magistrates  and  Council  of  Glas- 
gow. 

"  I5lh  March  1836 — The  Lord  Ordinary  having  resumed 
oonsiderstion  of  the  debate,  with  the  closed  record,  productions 
for  the  parries,  and  whole  process,  Finds,  that  according  to  the 
just  and  true  construction  of  the  Act  of  the  39th  and  40th  of 
George  III.  c  88,  the  lands  thereby  annexed  to  the  royalty  of 
the  City  of  Glasgow,  and  disjoined  n>om  the  parish  of  Barony, 
and  the  owners  and  occupiers  of  the  said  lands,  or  of  the 
houses  and  buildings  thereon,  are  not  relieved  from  their  pre- 
vious liability  for  the  assessments  made,  or  to  he  made  for  the 
support  of  the  poor  of  the  said  parish,  along  with  the  other 
lands,  and  the  owners  and  occupiers  thereof,  within  the  said 
parish  ;  and  that  the  Magistrates  and  Town  Council  of  the 
said  dty  are  bound  to  relieve  the  owners  and  occupiers  of  the 
■aid  annexed  lands,  and  houses  and  buildings  thereon,  of  the 
whole  of  the -said  assessments,  made  or  to  be  made  for  the  sup- 
port of  the  poor  of  the  said  Barony  parish,  by  paying  over,  from 
the  funds  of  the  community  of  the  said  city,  the  whole  amount 
of  the  said  assessments,  as  they  have  or  shall  become  due,  to 
the  proper  officer  of  the  said  parish,  or  person  entitled  to  col- 
lect and  receive  such  assessments;  and  therefore  repels  the 
defences  set  forth  and  maintained  by  both  sets  of  defenders : 
Decerns,  in  terms  of  the  conclusions  of  the  libd,  against  the 
defenders,  James  Ewing  and  William  Dunn,  severallv,  for  the 
sums  of  money  concluded  for  against  each  of  the  said  defenders, 
with  interest  upon  the  said  several  sums  as  hbelled :  And  in 
the  event  of  payment  not  being  made  of  the  said  several  sums 
by  the  said  defendeis,  within  twenty-one  days  after  this  inter- 
locutor shall  be  final,  decerns  also  against  the  other  defenders, 
the  Magistrates  and  Town  Ck)uncil  of  the  said  dty  of  Glasgow, 
and  their  successors  in  office,  for  such  of  the  said  sums  as  may 
then  be  ummid :  Finds  the  whole  of  the  defenders,  conjunctly 
and  severaUy,  liable  to  the  pursuers  in  expenses ;  aUows  an  ac- 
count thereof  to  be  given  in ;  and  remits  the  same,  when  lodged, 
to  the  auditor  for  his  taxation  and  report. 

"  Not€ — The  Lord  Ordinary  cannot  persuade  himself  that 
there  is  any  difficulty  in  this  case,  and  thinks  that  it  is  impossi- 
ble to  read  attentively  through  the  fourteen  first  sections  of  the 
Act,  as  they  stand  in  their  order,  and  entertain  any  doubt  as  to 
their  true  mwing  and  efiect  The  defenders,  at  the  debate, 
did  not  find  it  convenient  to  proceed  in  this  natural  course. 
They  went  at  once  to  the  II th  section,  which  provides,  in  ge- 
neral terms,  for  the  disjunction  of  the  annexed  lands  from  the 
Barony  parish,  and  thdr  annexation  to  the  parishes  of  the  old 
royalty ;  and  then,  contending  that  this  dugunction,  not  bcang 
in  any  way  qualified  or  limited  in  its  terms,  imported  a  total 
separation,  and  consequent  liberation  from  all  future  parochial 
burdens  in  the  parish  from  which  they  are  disjoined,  they  went 
to  the  second  section  (as  illustrated  by  the  8th),  to  show  that 
they  were  accordingly  subjected  to  a  new,  and,  as  they  main- 
tained, substituted  set  of  burdens,  in  their  new  connection ; 
and  argued  that,  as  a  double  liability  was  in  no  case  to  be  pre- 
sumed without  express  words,  tins  was  a  conclusive  confinna- 
tion  of  their  views  as  to  the  effect  of  the  absolute  disjunction. 


They  then  proceeded  to  point  out  the  very  difierent  terms  in 
which  the  future  payments  of  cess  and  statute-labour  money  to 
the  county,  from  which  the  annexed  lands  were  disjoined,  are 
provided  for  in  the  Act,  and  the  provisions  there  supposed  to 
be  made  for  future  poor  assessments ;  and  concluded  by  sug- 
gesting that  these  last  provisions,  which  they  represented  as 
being  merely  for  relief  from  contingent  and  imaginary  claims, 
must  have  been  inserted  to  satisfy  the  groundless  anxiety  or 
apprehensions  of  the  owners  of  the  annexed  property,  but  could 
never  be  held  to  import  that  the  claims  themsdves  were  just  or 
maintainable. 

"  The  Lord  Ordinary  takes  a  very  different  view  of  the  ob- 
ject and  effect  of  the  Statute.  It  was  enacted  on  the  petition 
of  the  Magistrates,  and  for  the  purpose  of  conferring  a  great 
benefit  on  the  dty,  by  putting  under  its  munidpal  jurisdiction, 
and  subjecting  to  its  burgal  assessments,  a  very  wealthy  and 
flourishing  quarter  of  the  actual  town ;  at  the  same  time,  it  was 
obvious  that  if  this  rich  assessable  district  was  to  be  entirely 
withdrawn  from  the  parish  and  the  county  to  which  it  formerly 
belonged,  and  exempted  from  all  future  contributions  to  their 
local  taxations,  a  great  loss  would  be  sustained  by  these  com- 
munities, and  a  proportionally  heavier  burden  laid  on  what  re- 
mained of  them.  It  was  necessary,  therefore,  to  provide  for 
this  by  spedal  enactments ;  and  it  is  impossible  to  read  the 
Act,  and  have  any  doubt  as  to  the  prindple  on  which  these  are 
framed.  That  prindple  is,  beyond  all  question,  that  the  an^ 
nexed  lands  shall  be  liable  to  a  double  assessment,  but  that  the 
owners  or  occupiers  shall  only  pay  those  diargeable  for  the 
dty,  and  be  relieved  of  such  as  continued  due  to  the  county  or 
parish,  by  the  public  funds,  or  some  particular  branch  of  the 
public  funds  of  the  dty.  That  this  is  the  case  as  to  the  cess 
and  all  the  other  proper  coimty  burdens,  and  the  statute-labour, 
cannot  possibly  be  disputed ;  and  as  they  were  obviously  as 
strong,  lif  not  still  stronger,  reasons  for  applying  the  same  prin- 
dple to  the  assessments  for  the  poor,  the  Lord  Ordinary  would 
not  have  hesitated  to  construe  any  doubtful  or  ambiguous  wwds 
in  the  provision  as  to  these  assessments,  upon  that  assumptioD, 
and  according  to  the  analogy  of  the  kindred  provisions,  as  to 
which  there  was  no  doubt.  But,  in  &ct,  it  does  not  appear  to 
him  that  the  words,  even  if  they  stood  by  themselves,  are  in 
the  least  degree  doubtful  or  ambiguous.  The  provision  as  to 
the  cess,  &c.  (sect.  10),  is,  that  besides  the  cess  to  be  levied 
from  the  annexed  lands  for  the  town,  they  should  also  remain 
liable  to  their  rateable  proportion  of  the  county  cess,  and  all 
other  county  burdens ;  '  which  cess,*  &c.,  it  is  added,  *  shall 
be  paid  by  the  Biagistrates  and  Town  Ooundl  of  the  said  dty, 
from  the  frmcfcr  ot  tha  pommnnify.*  Then,  as  to  the  statute- 
labour,  it  is  spedally  provided  (and  obviously  in  terms  of  a  pre- 
vious agreement),  that  an  annual  sum  of  £5  shall  be  paid  by 
the  said  Magistrates  and  Town  Ck)uncil  to  the  heritors  of  the 
Barony  parish,  '  as  a  conversion  for  the  statute-labour  of  the 
said  annexed  lands ;'  and  then  imasadialaisr  after;  and  as  the 
sequel  of  the  same  section,  follows  the  provision  as  to  the  poor 
rates,  in  these  words : — '  And  they  (the  Magistrates  and 
Coundl)  shall  also,  from  the  funds  of  the  said  dty,  relieve  the 
owners  and  occupiers  of  lands  and  houses  in  the  said  extended 
royalty,  of  the  poors'  rates  payable  Inr  them  to  the  said  Barony 
parish,  as  having  been  a  part  thereof  before  passing  this  Act.* 
If  this  does  not  mean  that  the  annexed^  lands  were  still  to  pay 
poors'  rates  (as  well  as  cess  and  statute-labour  money)  to 
the  Barony  parish,  and  that  the  Magistrates  were  to  protect 
the  owners  and  occupiers,  by  paying  these  rates  for  them  out 
of  the  public  funds,  it  is  not  easy  to  conceive  what  it  does 
mean.  Accordingly,  the  defenders  are  driven  to  great  straits 
to  give  it  a  meaning  t  and  actually  maintained  at  the  debate, 
Jini,  that  the  whole  of  this  provision  about  the  poors'  rates 
really  had  no  meaning,  and  must  have  been  inserted  by  mis- 
take, or  per  incuriam ;  and,  next,  that  it  could  only  have  been 
inserted  to  satisfy  the  groundless  apprehensions  of  the  owners 
and  occupiers,  as  to  possible,  but  evidently  incompetent  claims 
on  the  part  of  the  Barony  parish ;  or,  finalfy,  that  it  might  pos- 
sibly relate  to  the  arrears  of  former  assessments.  It  is  not 
thought  necessary  to  make  any  remarks  on  these  extraordinary 
suppositions. 
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"  The  variance  in  the  phraseology,  and  indeed  in  the  substance 
of  the  ammgements,  as  to  the  cess  and  other  county  burdens, 
the  Btatute-l^ur,  and  the  poors'  rates,  on  which  the  defenders 
dwelt  largely,  is  very  easily  explained.  The  principle,  it  has 
been  seen,  is  the  same  as  to  all ;  but  the  arrangements  for  carry- 
ing it  into  effect  are  naturally  different,  and  Uie  expression  ac- 
cordingly varies.  The  cess  being  a  &ced  and  invariable  sum, 
the  provision  is  merely  that  it  shall  be  annually  paid  over  by  the 
dry,  and  there  was  in  that  case  no  need  for  any  other  arrange- 
ment The  statute-labour  assessment,  again,  was  liable  to  fluc- 
tuation, though  not  to  any  great  extent ;  and  it  was  quite  practi- 
cable,  therefore,  and  seems  to  have  been  thought  more  con- 
venient to  fix  an  average  amount  in  the  Statute,  which  should 
be  paid  in  all  time  coming,  as  its  conversion.  But  the  poor 
assessments  were  liable  to  great  and  incalculable  variations; 
and  (as  the  result  has  shown)  no  fixed  average  could  have  been 
taken  with  any  tolerable  safety,  as  the  rule  of  contribution  in 
all  time  comi|ig.  They  were,  therefore,  left  to  be  settled  as 
before,  by  the  annual  assessments ;  and  as  these  assessments 
must  necessarily  be  made  on  the  individual  owners  and  occupiers 
of  the  annexed  property,  the  burden  taken  by  the  Magistrates 
is  correctly  expressed  as  an  obligation  to  relieve  those  indivi- 
duals, against  whom  personally  a  chaige  must  have  been  first 
constituted,  before  the  amount  to  be  paid  for  them  by  the  Ma- 
gistrates could  in  any  one  year  be  ascertained.  The  whole 
provisions,  therefore,  as  to  each  and  all  of  these  county  and 
parish  burdens  are  not  only  perfectly  congruous  and  identical 
in  substance,  but  the  parricular  arrangements  and  expressions  as 
to  each,  are  judiciously  adapted  for  carrying  the  principle  into 
effect. 

"  After  this  plain  exposition  of  the  words  of  the  Act,  it  can 
scarcely  be  necessary  to  say  any  thing  as  to  the  defenders'  main 
argument,  that  the  general  terms  of  the  express  disjunction  of 
the  district  in  question  from  the  Barony  parish,  must  necessarily 
import  a  disjunction  quoad  omnia.  The  conclusive  answer  is, 
that  the  Statute  has  not  left  the  nature  or  effect  of  that  disjunc- 
tion to  inference,  but  has  expressly  provided  and  enacted  in 
what  respects,  and  to  what  effect,  the  disjoined  property  shall 
still  be  tributary  to  the  parish  firom  which  it  is  divided ;  and 
has,  in  an  especial  manner,  enacted,  inter  aUa,  that  it  shall  still 
be  liable  to  poors*  rates  in  that  parish.  In  feet,  there  is  no  dvil 
burden  for  which  it  does  not  continue  liable  as  before,  both  to 
the  parish  and  the  county ;  and  while  the  annexation,  with  all 
its  consequent  liabilities,  is  complete  and  total,  it  may  be  truly 
said  that  the  disjunction  can  extend  to  ecclesiastical  relations 
only; — for  there  is  nothing  else  left  on  which  it  can  possibly 
operate. 

*'  One  simple  and  obvious  question  brings  out  the  palpable 
fallacy  of  the  defenders'  whole  argument.  If  it  was  really  in- 
tended by  the  Act  to  exempt  the  owners  of  the  annexed  terri- 
tory from  future  poor  assessments  in  the  Barony  parish,  why 
was  it  not  so  provided  ?  And  above  all,  why  was  a  clause  in- 
setted looking  80  very  like  a  special  provision  the  other  way  ? 
It  could  not  be  that  the  framers  of  the  Act  trusted  to  the  effect 
of  the  general  words  of  the  annexation  and  disjunction,  for  they 
leave  nothing  whatever  to  the  operation  of  these  words.  Every 
thing  is  separately  and  anxiously  provided  for.  They  do  not 
rely  on  the  express  annexation  and  consolidation  with  the  old 
royalty,  even  for  the  extension  of  the  Magistrates'  jurisdiction 
over  the  new  territory ;  but  this,  with  every  thing  else,  is  spe- 
cially enacted.  But,  unluckily  for  this  trusting  hypothesis, 
there  is  a  special  clause  about  those  poors'  rates,  and  the  defen- 
ders' theory  is,  that  it  was  introduced  to  quiet  the  idle  fears  of 
the  annexed  owners,  as  to  the  possible  insufficiency  of  the  gene- 
ral words  to  secure  their  exemption.  Whoever  dse  trusted  to 
the  virtue  of  these  words,  therefore,  it  is  certain  that  these 
owners  did  not  trust  to  them ;  and  that  the  Leglislature  knew 
this,  and,  in  order  to  remove  their  distrust,  is  supposed  to  have 
put  in  this  clause,  binding  the  Magistrates  to  relieve  them  from 
their  imaginary  perils.  The  Lord  Ordinary  must  say  that  this 
appears  to  him  to  be  nothing  short  of  a  mere  absurdity.  If  the 
object  was  not  only  to  secure  these  owners  firom  the  Barony 
awessments,  but  to  quiet  their  foolish  apprehensions  of  danger 
from  them,  was  not  the  plain  way  to  do  this,  just  to  enact  that 


they  should  be  exempted  ? — or  is  it  conceivable  that,  with  this 
object  in  view,  the  Legislature,  having  full  power  to  settle  the 
whole  matter  by  a  word,  should  take  this  indirect,  and  really 
unintelligible  course  to  effect  it  ?  It  is  needless  to  add,  that  the 
whole  phraseology  of  the  clause  excludes  this  strange  hypothesis. 
The  Magistrates  are  there  taken  bound  to  give  relief,  not  against 
possible  claims,  but  against '  rates  payable  to  the  Barony  parish ;' 
and  this  relief  is  to  be  given,  not  by  refuting  the  assessors,  but 
by  paying  them, — not  by  a  successful  argument  on  the  effect  of 
the  clause  of  disjunction,  '  but  from  the  funds  of  the  community 
of  the  city.* 

**  When  the  case  is  so  clear  upon  the  construction  of  the  Act 
itself,  there  is  no  need  to  refer  to  the  powerful  corroboration 
which  this  construction  receives  from  what  confessedly  preceded 
its  enactment,  or  from  the  interpretation  which  has,  till  very 
recentiy,  been  put  upon  it  in  practice.  It  is  quite  certain  that, 
when  the  Act  was  in  preparation,  the  heritors  of  the  Barony 
parish  required  that  satisfaction,  both  as  to  the  statute-labour 
and  the  poors'  rates,  which  the  Lord  Ordinary  thinks  they  have 
obtained  by  the  clauses  in  question  ;  and  it  is  admitted  that, 
after  they  had  submitted  their  amendments,  they  allowed  the 
Act  to  pass  without  opposition.  He  is  aware,  however,  that 
the  admissibility  of  such  evidence,  however  powerfully  it  may 
influence  the  mind,  is  very  questionable,  and  therefore  he  in  no 
degree  rests  his  judgment  upon  it.  With  regard  to  the  subse- 
quent practice,  however,  he  inclines  to  think,  that,  when  it  has 
been  uniform — of  many  years  standing, — and  against  the  in- 
terest of  those  by  whose  consent  it  has  been  established — it  may 
fairly  be  looked  to  for  elucidating  the  true  meaning  of  any 
doubtful  or  obscure  enactments.  Against  a  plain  and  precise 
Statute  (at  least  since  the  Union)  no  practice  can  be  of  any 
avail ;  and  the  Lord  Ordinary  thinks  the  Statute  clear  enough 
here.  But  the  defenders  can  scarcely  deny,  that  in  their  view 
of  its  meaning,  its  enactments  are  full  of  obscurity,  and  that  it 
is  competent,  therefore,  to  refer  to  early  and  long  continued 
practice  for  their  elucidation.  Now,  the  practice  in  this  case 
amounts  to  no  less  than  this,  that  ever  since  the  passing  of  the 
Act  in  1800,  down  to  1831,  the  Magistrates,  upon  whose  peti- 
tion it  proceeded,  have  all  along  recognised  their  liability  under 
the  clause  in  dispute,  and  have  every  year  paid  over  large 
sums,  varying  from  £300  to  £1795,  as  their  shstre  of  the  Barony 
poor  assessments.  In  181 1 ,  when  the  first  great  increase  of  these 
assessments  took  place,  the  matter  was  remitted  to  a  select  com- 
mittee, who  gave  in  a  full  and  well-considered  report,  express- 
ing their  clear  conviction  that  the  increased  demand  could  not 
be  resisted,  and  this  was  deliberately  adopted  by  the  Council, 
and  acted  upon  ever  after.  In  1821,  some  objections  having 
been  taken,  not  to  the  general  legality  of  the  charge,  but  to  the 
way  of  ascertaining  its  amount,  another  committee  of  the  Town 
Council  was  appointed  to  adjust  this  matter  with  the  Barony 
heritors,  which  they  accordingly  effected,  and  gave  in  a  long  and 
elaborate  report  to  the  Council,  with  a  scheme  for  checking  the 
assessor's  charges  in  a  particular  way,  which  was  also  adopted 
and  acted  upon  down  till  1831.  In  that  year  a  new  light  broke 
in  upon  the  Magistrates,  and  it  was  discovered  that  they  who 
framed  and  carried  through  the  Act  in  1800,  were  altogether 
mistaken  as  to  its  meaning ;  and  that  their  practice,  and  that  of 
their  successors  for  thirty  years,  was  against  its  true  construc- 
tion, as  well  as  their  own  interest  and  duty  to  the  city.  The 
Lord  Ordinary  thinks,  that  a  more  extravagant  allegation  never 
was  brought  forward  in  a  court  of  law ;  and  sees  nothing  but 
the  greatness  of  the  interest  at  stake,  which  can  explain  the 
conduct  of  the  Magistrates  in  embarking  in  so  unpromising  a 
litigation." 

The  defenders  reclaimed.     On  advising, 

Lord  Justice- Clerk, — Your  Lordships  will  remember,  that 
when  this  reclaiming  note  was  presented,  we  thought  the  case 
deserving  of  consideration,  and  accordingly  ordered  cases ;  and 
I  for  one  wished  also  to  have  the  same  advantage  as  the  Lord 
Ordinary  had,  by  having  before  me  the  whole  of  the  Act  of 
Parliament,  as  I  am  not  very  fond  of  looking  merely  at  clauses 
culled  out  here  and  there.  The  Lord  Ordinary  observed  in  his 
note,  that  he  thought  it  impossible  that  any  body  could  read  the 
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fint  fourteen  sectioni  of  the  Act,  witliout  arriring  at  the  eame 
.conclaslon  as  himself;  and  now  that  I  have  read  them,  I  have 
come  to  the  same  concluaion  as  the  Lord  Ordinary.  It  appears 
to  me  that  it  is  impossible,  on  a  fair  construction  of  this  Act  of 
Parliament,  while  the  obligation  of  relief  is  conceived  in  lan- 
guage so  perfectly  plain  and  intelligible,  to  give  efiect  to  that 
clear  proviso,  )vithout  holding  it  equally  certain  that  while  the 
Magistrates  of  Glasgow  are  entitled  to  levy  poors'  rates  on  the 
holders  of  the  lands  and  houses  in  question,  in  the  same  way  as 
on  those  within  the  old  royalty,  they  are  at  the  same  time  liable 
to  the  Barony  parish,  as  the  proprietors  of  the  houses  built  on 
those  lands  were  formerly  liable  to  that  parish.  It  is  perfectly 
dear,  that  when  you  look  at  the  preamble  of  the  Act,  and  the 
very  anxious  provisions  contained  in  it  in  regard  to  the  conver- 
sion of  statute-labour,  and  proportions  to  be  paid  to  the  Barony 
parish,  while  the  right  to  the  tithes  is  to  remain  as  before ;  and 
when  you  look  also  to  the  way  in  which  provision  is  made  for 
the  levying  of  cess,  and  paying  the  proportions  of  it  efieiring  to 
those  lands,  it  is  manifest  that  it  had  been  considered  that,  upon 
the  ground  of  expediency  alone,  it  Mus  important  that  the  lands 
specified  in  the  Act  should  be  annexed  to,  and  brought  within 
the  royalty  of  Glasgow.  That  was  in  reality  the  only  object 
of  this  Act;  and  looking  at  the  different  sections,  it  will  be  seen, 
that  while  they  make  ^1  those  various  provisions,  the  chief  ob- 
ject is,  that  tbcse  lands  should  be  comprehended  within,  and 
make  part  of  the  royalty  of  the  city.  To  suppose  that  when 
this  object  was  accomplished,  the  interests  of  tbe  Barony  parish 
were  further  meant  to  be  affected ;  that  those  lands,  with  the 
valuable  houses  erected  upon  tbem,  forming  squares  and  streets, 
and  at  the  time  liable  to,  and  paying  poors'  rates  along  with  the 
other  parts  of  that  parish,  were  for  ever  to  be  liberated  from 
that  liability,  and  the  power  of  assessment  cut  off,  without  any 
equivalent,  seems  altogether  inconceivable ;  the  more  especially 
when  it  is  seen  that  the  Act  anxiously  provides  for  the  sum  of 
£5  being  secured  to  the  Barony  parish  on  account  of  the  sta- 
tute-labour conversion.  Accordingly,  the  defenders  are  driven, 
as  Mr  Ivory  argues  in  his  case,  to  the  conclusion  that  this  ob- 
ligation of  relief  has  no  meaning  at  all,  but  has  just  somehow 
or  otber  crept  into  the  Statute.  Now,  my  Lords,  keeping  in 
vie3ir  the  words  of  this  enactment,  that  the  Magistrates  and 
Town  Council  "  shall  also^  from  the  funds  of  the  community 
of  the  said  city,  relieve  the  holders  and  occupiers  of  houses  or 
lands  in  the  said  extended  royalty  of  the  poors'  rates  payable 
by  them  to  the  Barony  parish,  as  having  been  a  part  thereof  be- 
fore passing  this  Act,"  does  it  not  expressly  declare  that  they 
shall  be  bound,  out  of  the  funds  of  the  community  of  Glasgow, 
to  relieve  the  whole  of  the  proprietors  of  houses  or  lands  of  the 
poors'  rates  payable  to  that  parish,  as  having  been  part  of  it  be- 
fore the  passing  of  this  Act?  To  suppose  that  this  express  pro- 
vision has  no  meaning  at  all,  is  a  proposition  to  which  I  can  pay 
no  regard.  It  was  a  most  just  and  equitable  provision,  in  re- 
ference both  to  the  interests  of  the  parish,  from  the  limits  of 
which  the  lands  had  been  separated,  and  to  those  of  the  city  of 
Glasgow  itself,  that  was  acquiring  the  benefit  of  the  extension 
of  its  royalty,  Mrith  the  power,  at  the  same  time,  of  levying  from 
the  annexed  lands,  not  only  cess  and  statute-labour  conversion 
money,  but  likewise  poors'  rates,  in  the  same  way  as  was  com- 
petent over  the  ancient  royalty  of  the  city.  But,  in  addition  to 
the  fair  construction  of  all  those  clauses,  while  tbe  meaning  of 
the  Legislature  is  sufficiently  manifest,  you  have  this  important 
circumstance,  that  those  very  persons  who  got  the  Act  of  Par- 
liament to  make  Glasgow  one  great  and  magnificent  city,  as  it 
now  is,  by  including  all  those  streets  and  squares  within  its  ter- 
ritory, acting  on  their  clear  understanding  of  the  Act  of  Parlia- 
ment, proceed  immediately  to  levy  the  city's  poor  rates  over 
those  newly  annexed  lands,  and  then  proceed,  in  the  fair  fulfil- 
ment of  this  obligaticm,  to  relieve  tbe  parties  from  all  claims  at 
the  instance  of  the  Barony  heritors,  by  paying  over  to  the  trea- 
surer of  the  Barony  parish  the  sums  that  had  been  assessed  by 
those  heritors.  This  having  been  continued  for  a  period  of 
thirty  years,  is  a  dear  proof  of  the  understanding  of  all  parties 
concerned,  and  affords  a  sound  ground  for  interpreting  the  Act, 
if  there  were  any  doubt  as  to  its  true  meaning.  I  may,  how- 
ever, observe,  that  there  appears  some  little  dSficulty,  in  point 


of  form,  from  the  way  the  interlocutor  it  w^orded.  The  Lord 
Ordinary  "  decerns  in  terms  of  the  condusions  of  the  libel« 
against  the  defenders,  James  Ewing  and  William  Dunn,  stfve* 
rally,  for  the  sums  of  money  concluded  for  against  each  of  tbe  said 
.defenders,  with  interest  upon  the  said  several  sums,  as  libelled; 
4aid  in  the  event  of  payment  not  being  made  of  the  said  several 
.sums  by  the  said  defenders,  within  twenty-one  days  after  this 
interlocutor  shall  be  final,  decerns  also  against  tbe  other  defes* 
ders,  the  Magistrates  and  Town  Council  of  the  said  dty  of 
Glasgow,  and  their  successors  in  offioe,  for  soeh  of  the  said 
sums  as  may  be  then  unpud,"  Ibc.  Now,  I  must  own  I  was  a 
little  startled  by  the  way  in  which  that  part  of  the  interlocutor 
is  worded.  It  seems  rather  odd  to  decern  against  tbe  Magis- 
trates for  that  part  of  the  sums  that  shall  not  be  paid ;  and  it 
seemed  doubtful  to  me  whether  that  was  the  way  in  which  the 
judgment  ought  to  be  expressed;  but  as  to  the  substantial  part 
of  tbe  case  I  have  no  doubt,  and  that  the  Magistrates  and  Council 
and  community  are  liable,  however  the  finding  may  be  ex- 
pressed. 

Lord  Meadowbank, — I  have  studied  the  case  as  your  Lorit 
ship  has  done,  and  I  have  no  doubt  of  its  substantial  justice. 
I  think  it  quite  legitimate,  where  there  is  doubt  of  the  true  im- 
port of  the  terms  used  in  an  Act  of  Parliament,  or  any  public 
instrument,  to  arrive  at  their  just  interpretation  through  the 
practice  under  and  with  reference  to  such  instrument.  Ao 
cordingly,  I  consider  that  the  practice  in  this  case,  which  is  es- 
tablished beyond  all  doubt,  makes  the  true  meaning  of  this 
private  and  local  Statute  quite  unquestionable. 

Lord  Glenke, — Perhaps  something  may  be  said  with  regard 
to  that  provision  of  relief,  that  on  tbe  whole  it  goes  too  far ;  but, 
on  the  whole  matter,  it  appeared  to  roe  that  this  is  a  dedara- 
tion  for-  the  Magistrates  at  once  to  relieve  the  heritors  of  tbe 
added  part,  of  all  chums  at  the  instance  of  the  Barony  parish. 
I  think  it  puts  an  end  to  the  possibility  of  founding  on  the 
dause  of  annexation  to  the  town  churches.  There  is  an  an- 
nexation, but  qualified  by  this  necessity,  of  relieving  the  inhabi- 
tant's of  the  part  added  to  the  royalty.  1  would  go  ao  fiu-  as  to 
say,  that  there  is  an  absolute  dedaration  on  the  part  of  the 
Legislature  that  they  shall  remain  liable.  But  on  the  question, 
whether  they  remain  liable,  you  are  not  to  go  to  the  clause 
annexing  tbe  lands  to  the  town  churches,  as  if  it  stood  onqoali- 
fied ;  and  then  it  appears  to  me  that  the  town  being,  obliged  to 
relieve  those  heritors  of  all  claims  at  the  instance  ot  the  Barony 
parish,  if  there  is  no  unreasonable  charge  made;  k  nnst  be  sus- 
tained, and  the  town  must  pay  it  It  is  impossible  for  me,  in 
the  question  before  us,  to  say  that  it  is  a  just  daim  of  relief, 
merely  because  it  has  been  paid  all  along.  I  just  throw  the 
thing  open,  and  I  think,  on  the  fair  construction  of  the  Statute, 
there  is  a  clear  case  that  the  town  are  bound  tojrdieve  them; 
and  on  the  other  hand,  an  express  admission  by  tbe  town  for  a 
vast  number  of  years,  that  such  a  claim  exiated:  and  in  lact  they 
did  relieve  them.  With  regard  to  that  difficulty  your  Lordahtp  al- 
luded to,  I  don't  think  there  is  so  much  m  it.  If  tbe  Statute  had 
all  along  been  libelled  on,  there  would  have  been  a  difficulty  in 
arranging  in  any  other  way  than  in  decerning  against  the  heri- 
tors, leaving  them  to  take  their  relief;  but  the  sununooa  sub- 
sumes the  constant  practice  of  the  Bfagistrates  paying,  without 
any  demand  on  the  heritors  at  all.  Whether  that  was  a  good 
way  or  not,  does  not  sigmfy,  but  it  makes  the  judgment  eonfonn- 
able  with  the  libel.  The  summons  Ubels  on  the  practice  that 
the  Magistrates  were  accustomed  to  pay  at  once  when  called 
on ;  and  I  observe  no  special  objection  is  made  against  the  pre- 
sent charge,  as  being  an  improper  quantum  that  has  been  laid 
on.  Therefore,  from  the  practice  here,  I  think  that  they  are 
now  bound  to  pay,  as  they,  have  been  in  die  habit  of  paying  for 
a  length  of  time.  * 

Lord  Medwyn, — If  this  case  had  occurred  immediately  af^er 
this  Act  of  Parliament  had  passed,  when  there  was  no  practice 
under  it,  I  should  have  had  no  doubt  whatever  as  to  the  inter- 
pretation of  it.  Notwithstanding  the  opinions  expressed  by 
both  your  Lordships,  and  notwithstanding  the  manner  in  whici 
the  Lord  Ordinary  treats  the  argument  of  the  defenders,  I 
should  have  had  no  difficulty  in  coming  to  the  eondoaion,  that 
those  who  were  formerly  heritors  of  the  Bacony  parish,  should 


1837.] 


IN  THE  COURT  OF  SESSION,  Ac. 


433 


bavB  been  entirely  relieved  from  the  peymeneof  the  poon' 
rates  for  that  parish.     These  lands  were  not  merdy  aanezed  to 
Glasgow.     The  object  was  aot  merely  to  extend  the  royaky, 
but  it  was  to  diqoin  those  pieces  of  ground  from  the  Barony 
parish.     I  have  read  the  Act  of  Parliament,  as  the  Lord  Ordi- 
nary has  desired  me  to  do ;  and  I  cannot  say  that  it  occurs  to 
ne  as  of  the  slightest  importance  to  consMer  in  what  position 
of  an  Act  of  Parliament  that  daiiae  of  diqunctioii  is  to  be 
iboDd.    Ja  &ct,  if  the  position  of  a  distinct  substantive  clause  i» 
an  Act  of  Parliament  be  of  any  consequence,  I  understand  it  is  a 
rule  of  interpretation  well  known  in  the  law  of  England,  that 
if  a  daose  deviates  from  a  preceding  one,  it  is  the  subsequent 
daose  that  decides.    But  I  do  not  go  on  that  at  alL    I  have 
examined  the  Act  of  Parliament,  as  I  have  been  required  to  do ; 
and  when  I  see  that  it  disjoins  those  lands  from  the  Barony 
parish,  and  annexes  them  to  Glasgow,  I  cannot  see  that  I  caa 
hold  them  to  be  liable  for  any  rate  to  that  Barony  parish,  unless 
tUy  are  specially  declared  so  to  be.     Now,  the  annexation  is 
nude  under  conditions ;  and  attend  to  what  those  conditions 
are.    I  in  vain  look  for  any  condition  by  which  those  who  were 
Barony  parish  heritors  are  to  be  still  liable  for  poors*  rates 
there.    I  think  it  has  not  been  suflSciently  attended  to  in  the 
discussion  before  the  Lord  Ordinary,  or  in  the  papers,  that 
there  is  but  one  burden,  properly  speaking,  under  which  these 
Isads  lie,  and  that  is  the  cess.    And  as  these  Uuids  are  distiiu^ 
ly  di^oined  from  the  Barooy  parish,  had  it  not  been  the  tenUi 
clause,  I  should  have  considered  them  not  liable  for  the  cess 
to  the  county,  but  to  the  town.     But  the  condition  of  the  dis- 
junction was  expressly  under  this  provision :  "  That  the  several 
lands  hereby  annexed  to  the  royalty  of  the  city  of  Glasgow, 
besides  the  ceas  to  be  levied  by  the  collectors  of  the  town,  for 
and  m  respect  of  the  Aouses  and  huUdingt  erected  thereon,  shall 
remain  liable  and  be  subjected  to  the  pa3rment  of  a  rateable  pro- 
portion of  the  cess  or  land  tax,  and  other  pubHc  burdens  im- 
posed, or  to  be  imposed  on  the  shire  of  Lanark^  for  and  in  re- 
spect of  fAe  groutid,  which  cess  shall  be  paid  by  the  Magistrates 
sod  Town  Council  of  the  said  city  from  the  funds  of  die  com- 
munity, and  shall  be  levied  in  the  usual  manner,  any  thing  in 
this  Act  notwithstanding."    Now,  that  was  a  very  proper  con- 
dition for  the  county  to  make,  that  no  part  of  their  cess  riiould 
be  taken  away-.     But  then  it  is  not  leffc  to  be  implied  that  they 
^e,  Aongh  disjoined,  still  liable  for  county  cess;  but  it  is  dis- 
tmctly  said  that  they  shali  be  still  liable ;  and  as  this  would 
make  them  liable  for  cess,  both  in  the  dty  and  county,  it  is 
most  properly  provided  that  the  Magistrates  are  to  pay  it  out 
of  the  funds  of  the  community.     And  why  ?    Because  the  cess 
is  one  of  those  burdens  going  to  the  common  funds  of  the  city, 
ont  of  which  the  cess  for  the  county  naturally  should  be  paid. 
There  are  also  the  burdens  of  statute-labour  and  poors*  rates. 
The  statute-labour  is  provided  for  in  this  way :  "  that  the  said 
Magistrates  and  Town  Council  shall  hereafter  pay,  from  the 
money  raised  for  the  conversion  of  the  statute-labour,  within 
the  said  dty,  to  the  heritors  legaUy  appointed  to  repafr  and 
maintain  the  public  roada  in  the  western  district  of  the  Barony 
puish  of  Gla^ow,  &yb  poiads  Sterling  yearly,  as  a  conversion 
fof  the  statute-labour  of  the  eaid  aooexed  lands*"    Now,  this  is 
properlya  personal  tax;  and  does  it  say  the  monev  due  for  these 
lands  under  the  conversion  is  still  to  be  paid  ?    Ne :  it  says  dis- 
tinctly, there-shall  be  paid  £5  as  a  conversion  for  the  whole  lands 
10  designed,  and  this  sum  is  to  be  paid  most  properly  out  of 
^  funds  rsned  for  the  eonversiea  of  the  statute-laboiir :  not 
from  the  general  fbnds  of  the  dty.    These  huids  now  paid  the 
statute-lahoiir  vfithiii  the  city,  and  from  that  fund  this  paye»eiit 
^^  most  properly  made.      The  stipulation  is  not  that  the 
▼hole  money  shoidd  be  paid  to  the  county,  which  might  have 
amounted  to  £50,  but  only  this  sum  of  £5,  which  should  be 
given  as  an  equivalent  for  withdrawing  part  of  these  lands  from 
the  Barony  parish,  of  which  they  afterwards  were  to  form  no 
Pwt.    What  is  the  reason  why  the  Legislature  did  not  make 
the  same  stipulation  with  regard  to  the  poors'  rates,  viz.,  that 
the  Magistrates  should  pay  the  same  over  to  the  parish,  and  re- 
lieve the  herijon  of  the  annexed  and  disjoined  lands,  as  they 
were  now  to  pay  poors'  rates  within  the  town  ?    I  cannot  un- 
derhand how,  sinee  the  parties  specially  provided  for  eess  and 
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statute-labour,  they  did  not  spedally  provide  also,  that  this  bur- 
den of  poors'  rates  was  to  continue  on  the  heritors  of  the  disjoined 
lands,  the  Magistrates  relieving  them  of  the  payment,  if  this 
was  really  intended.  It  is  not  difficult  to  see  how  this  should 
have  been  done.  Suppose  there  had  been  no  clause  of  relief, 
and  those  lands  totally  disjoined,  it  is  certain  the  liability  to  the 
parish  would  have  ceased.  Now,  what  difference  can  the  clause 
of  relief  make  ?  It  is  quite  new  to  me,  that  a  clause  of  relief 
can  operate  to  constitute  a  principal  obligation.  That  is  a  rule 
of  interpretation  not  yet  admitted  into  our  law.  The  reading 
of  the  clause,  however,  is  of  importance: — *'  And  shall  also, 
from  the  funds  of  the  community  of  the  said  city,  relieve  the 
holders  and  oeeupicrs  of  houses  or  lands  in  the  said  extended 
royalty^  of  the  poors'  rates  payable  by  them  to  the  said  Bwony 
parish,  as  having  beea  a  part  tliereof  before  passing  this  Act." 
That  does  not  make  **  payable*'  equivalent  to  the  expression  **  tp 
be  paid,'*  If  they  can  make  it  out  that  it  was  still  payable,  un- 
questionably the  town,  from  their  funds,  was  bound  to  relieve 
them,  and  Mr  Ewing  cannot  be  made  responsible  for  it.  But  1 
say  decidedly,  that  if  this  question  had  arisen  immediately  after 
the  passing  of  this  Act,  I  should  have  had  no  hesitation  in  giving 
the  opinion,  that  there  was  no  obligation  here  to  pay  poors' 
rates,  because  it  was  so  easy  to  make  this  provision,  if  it  had 
been  so  intended,  when  provision  was  made  for  other  burdens^ 
and  when  they  were  actually  legislating  with  the  poors*  rates  in 
their  view.  In  truth,  I  cannot  understand  how,  when  the 
lands  were  disjoined,  the  property  was  to  remain  liable  for  the 
poors'  rates  of  the  county  parish,  unless  some  spedal  clause  was 
introduced  to  that  effect.  It  is  quite  true,  that  if  the  defenders 
should  be  found  liable,  this  clause  will  make  the  Magistrates 
relieve  them.  At  the  same  time,  I  think  it  unsound  law  that 
this  clause  of  relief  should  make  those  parties  liable.  Such  I 
think  would  have  been  my  opinion,  looking  merely  to  the  oIk 
jeet  and  words  of  the  Act ;  but,  looking  to  the  interpretation 
put  upon  it  by  the  parries,  I  have  great  difficulty  in  getting  over 
the  fact,  that  this  Act  was  passed  in  1800  or  ISOl ;  and  if  the 
Magistrates  continued  to  pay  for  only  a  few  years,  I  would  not 
have  held  it  of  so  much  consequence,  as  the  chamberlain  miffht 
have  mistaken ;  but  what  I  lay  the  great  stress  upon  is,  that 
ihis  special  case  was  disrinctly  brought  before  the  Msgistrates 
in  \%l\,  and  most  certainly  they  have  held  that  they  were 
bound  to  pay  these  sums.  But  it  came  to  be  a  sum  which  they 
thought  it  well  to  consider,  although  not  certainly  so  large  as  it 
is  now.  And  what  is  done  ?  Why,  holding  that  the  heritors 
of  these  lands  continued  liable  to  pay  poors'  rates  in  the  Barony 
parish,  they  gave  an  order  to  pay  it  out  of  the  funds  of  the  poor, 
for  which  they  had  no  authority  whatever  from  the  Statute,  as 
the  Statute  distinctly  says  the  relief  is  to  come  from  the  fUnds 
of  the  conununity,  and  I  think  the  payers  of  poors'  rates  in 
Glasgow  are  quite  entitled  to  object  to  it.  It  must  make  a 
great  difference  whether  £1000  is  raised  out  of  the  poors' 
rates,  or  out  of  the  funds  of  that  great  dty.  But  although  this 
shows  how  very  negligently  and  inattentively  parties  have 
entered  into  these  proceedings,  yet,  after  what  has  been  done, 
I  think  I  mast  gire  in  to  the  belief,  that  it  was  otherwise  in- 
tended bv  the  parties  at  the  time ;  and  since  your  Lordships 
think  differently  from  me,  I  am  bound  to  hold  that  there  is  here 
an  ambiguity  in  the  terms  of  the  Statute,  and,  therefore,  as  the 
practice  has  been  uniform  for  these  thirty  years,  that  the  parries 
are  the  best  interpreters  of  thdr  meaning,  and  of  the  Statute 
itself: 

Lord  Meadowbank. — In  consequence  of  what  has  been  stated 
by  LotA  Medwyn,  I  deem  it  proper  to  add,  that  if  I  had  thought, 
as  his  Lordship  does,  that  the  words  of  the  Statute  are  clear,  I 
should  not  have  felt  myself  at  liberty  to  look  to  the  practice  at 
all.  I  have  taken  the  practice  into  view,  exclusively  on  the 
gronnd  that,  in  the  terms  employed  in  the  Statute,  there  is 
great  ambiguity.  For  if  I  held  it  clear  that  the  Statute  im- 
ported one  thing,  and  the  practice  another,  I  had  no  right  tp 
have  gone  beyond  the  Instrument  itself. 

Their  Lordflhips  then  adhered  to  the  Lord  Ordi- 
nary's interloeatOT,  and  found  additional  expenses  due. 

Lwd  Ordinary,  JeflVey Act,  Dean  of  Faeultjr  (Rope),  h 
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Miller;  George  Dunlop,  W.S.,  Agent — Alt,  Solidtor-Genersl 
(Rutherfurd),  Ivory ;  Campbell  and  M*Dowall,  S.S.C,  Agents, 
-  [J.D.M.] 


l&th  May  1837. 
Second  Division (J.D.M.) 

No.  240. — Samuel  James  Haixam,  PurstteVf  v.  Gye 

and  CoMPANT,  Defenders. 

Jury  Trial— Verdict— Rule. 

Sequel  of  case  reported  Vol.  VIII.  p.  120. 

The  defenders  moved  for  a  rule  to  show  cause  for 
a  new  trial  of  this  case,  on  the  ground  of  verdict  con- 
trary to  evidence,  and  excessive  damages.  Their  Lord- 
ships, after  a  full  hearing,  refused  the  rule,  but  modi- 
fied the  pursuer's  expenses  to  £150. 

Act.  P.  Robertson,  Ad.  Anderson;  Thomas  Darling,  S.S.C., 
Agent. — Alt.  Dean  of  Faculty  (Hope),  Maitland;  CampbeU 
and  Mack,  W.S.,  Agentt [J.D.M. J 


\9thMay  1837. 

FiEST  Division (G.D.F.) 

No.  241. — jABfES  Kerr,  Pursuer^  v.  His  Cbeditors, 

Defenders* 

Cessio — Real  Injury — Damages — Condition — A  partg  wKo  was 
imprisoned  for  failing  to  pay  a  sum  ofdamageSf  awarded  as  re- 
potation  for  real  injury,  brought  a  process  of  cessio — Found 
entitled  to  the  benefit  of  the  process,  on  condition  of  paying  to  the 
creditor-incarcerator  'Is.  a-week,  so  long  as  his  wages  amounted 
to  5s.  a-week.  Observed  on  the  bench,  that  the  general  princi- 
ple is,  that  a  party  in  such  circumstances  is  not  entitled  to  the 
benefit  of  cessio,  yet  the  Court  have  power  to  consider  the 
equities  of  the  case,  and  grant  the  cessio  if  they  see  fit. 

The  pursuer,  who  was  a  farm  servant,  after  some  verbal 
altercation,  committed  an  assault  on  his  fellow  labourer, 
Andrew  Anderson,  in  consequence  of  which  he  was 
tried  before  the  Sheriff,  and  committed,  in  May  1836, 
to  the  Calton-Hill  jail  for  the  offence  for  four  months. 
Anderson,  besides,  raised  an  action  of  damages  before 
the  Sheriff  against  the  pursuer,  in  which  decree  passed 
against  him  for  £30  of  damages.  Just  as  the  period 
of  imprisonment  had  expired  on  the  criminal  warrant, 
Anderson  had  the  pursuer  again  detained  in  the  same 
jail,  in  virtue  of  a  caption  proceeding  on  the  decree  of 
damages.  In  these  circumstances,  and  after  several 
months  imprisonment  on  both  warrants,  he  raised  a 
process  of  cessto,  calling  Anderson,  and  other  creditors 
having  an  interest. 

It  appeared  that,  with  the  very  trivial  exception  of 
£2,  the  whole  debt  he  owed  consisted  of  the  claim  of 
damages  of  £30,  and  £13.  6.  9.  in  name  of  expenses 
incurred  in  the  action  of  damages.  His  wages  before 
the.  assault,  which  were  paid  half-yearly,  amounted  to 
68.  per  week,  exclusive  of  bed  and  board ;  but  he  had 
been  dismissed  from  his  service  after  the  assault.  He 
had,  however,  before  his  imprisonment,  engaged  with 
another  master  on  the  same  terms.  He  stated  in  his 
declaration  before  the  Sheriff, 

**  That  he  has  no  objections  to  pay  2b.  a-week  to  Anderson, 
for  each  week  that  he  is  engaged  at  the  rate  of  5s.  a-week. 
And  being  touched  by  his  agent,  the  declarant  then  states, 
that  he  is  not  able  to  pay  any  thing  to  Anderson.  Interrogated 
by  his  solicitor,  declares,  that  out  of  the  5s.  a-week,  he  has  to 
provide  himself  with  clothes  and  other  necessaries.**    "  And 


the  pursuer  being  also  solemnly  sworn  and  examined,  depones. 
That  he  has  no  ftinds." 

The  Sheriff,  on  9th  March  1 837,  found  him  entitled 
to  the  benefit  of  the  cessio^  appointing  Anderson  to  be 
trustee  for  the  creditors.  Anderson  reclaimed  to  the 
Lord  Ordinary  on  the  bills  (Lord  Mackenzie),  being  in 
the  time  of  vacation,  who 

"  having  considered  this  reclaiming  note,  and  heard  the  counsel 
for  the  pursuer,  and  the  agent  for  the  reclaimer,  hereby  inti- 
mates to  the  parties,  that  he  will  report  the  case  to  the  First 
Division  of  the  Court,  in  May  next,  on  tbe  question.  Whether, 
in  tbe  circumstances  of  the  case,  the  pursuer  ought  to  obtun 
the  benefit  of  tbe  cessio,  without  being  laid  under  an  obligation, 
as  a  condition  of  that  benefit,  that  be  should  pay  a  certain 
weekly  sum  out  of  his  wages  to  the  reclaimer,  the  incareerating 
creditor,  he  being  a  creditor  for  damages  on  account  of  real  in* 
jury ;  and  appoints  tbe  pursuer  to  print  his  petition,  declara- 
tion, and  state  of  funds,  and  this  interlocutor,  aiod  to  box  oopiea 
for  the  Lords  of  the  First  Division  on  the  first  sedemnt-day  in 
May." 

The  case  was  enrolled  before  the  Court,  and  was 
advised  on  the  16th  current,  when  their  Lordships  were 
moved  to  adhere  to  the  Sheriff^s  judgment,  and  to  grant 
the  cessio  to  the  pursuer,  who  haid  now  been  in  jail 
about  a  year. 

Lord  Corehouse. — Under  the  old  practioe,  the  pursuer  would 
not  have  got  the  benefit  of  the  process.  His  imprisonment 
flows  firom  the  result  of  a  crime,  and  where  that  is  the  case,  the 
general  principle  of  the  law  is,  that  a  party  in  his  situation  is 
not  entitled  to  the  benefit  of  cessio.  It  is  not,  however,  abso- 
lute in  every  case,  and  the  Court  will  not  exclude,  in  some  cases, 
considerations  of  equity  to  weigh  with  them,  so  as  to  award  a 
cessio  to  a  party  imprisoned  for  a  debt  resulting  from  real  in- 
jury. Tbe  question  here,  however,  is,  should  tUs  party,  from 
the  terms  of  his  declaration,  be  found  entitled  to  the  cessio, 
without  paying  a  weekly  sum  of  2s.  to  the  incaroerator  ?  I  think 
it  must  be  on  that  condition. 

Lord  Gillies. — But  the  question  is,  if  this  man  is  in  a  situa- 
tion to  pay  an^  thing  ?  I  doubt  it  very  much.  I  think  the  re- 
sult will  be,  if  he  get  the  cesstb  on  condition  of  paying  2s. 
a-week,  that  he  will  not  be  able  to  support  himself  on  the  rest 
of  his  wages. 

Lord  President. — What  can  the  pursuer  say  to  this?  He 
agreed  to  give  2s.  a-week,  but  on  "  being  touched  by  his 
agent,"  he  drew  back.  I  don't  think  him  entitled  to  the 
cessio. 

Lord  Machemie  concurred. 

T.  Machenzie The  pursuer  will  rather  pay  28.  ^week,  mA 

get  his  cessio  ;  and  he  now  offers  to  do  so. 

Lord  Corehouse. — That  relieves  us  from  deciding  the  ques- 
tion. 

The  Court  accordingly  granted  the  eetito,  on  condi- 
tion of  the  pursuer's  paying  28.  a-week,  so  long  as  his 
wages  amounted  to  5s.  a-week.  The  case  was  again 
moved  of  this  date,  by  another  creditor,  before  the  in- 
terlocutor was  signed,  to  have  a  finding  inserted  in  the 
judgment,  that  the  pursuer  should  be  bound  to  pay  2s. 
a-week,  whatever  his  weekly  wages  might  amoont  to. 
The  Court,  however,  made  no  altoatimi  on  their  pre- 
vious judgment. 

Lord  Ordinary  in  vacation,  Mackenzie.— ^2lf.  T.  Msc- 
kenzie;  William  Martin,  S.S.C.,  Agent. —  Alt.  ; 

Gibson- Craigs,   WardUw,  and  Dalziel,   W.S.^   Agents.^-D., 
CferA.— LG.D.F.J 
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I9ih  May  1837. 
FiBST  Division (O.D.F.) 

No.  242.^ — Ai^xANBEB  Macaixan,  Advocator^    v, 
William  Cockburiv,  Respondent. 

Process  —  Summary  Application — Competency — Count  and 
Reckoning — Master  and  Servant — A  master  presented  a  peti- 
tion to  the  Sheriff,  complaining  that  his  clerh  had,  without  his 
oMthirity,  uplifted  a  sum  of  money ^  which  he  retained  on  the 
erroneous  allegation  that  a  balance  of  salary  was  due  to  him  ; 
and  subsuming  that  the  clerh  had  made  a  violent  seizure  of  the 
anumnt,  he  prayed  the  Sheriff' to  ordain  him  summarify  to  deliver 
it  up  to  the  petitioner.  Tne  clerh  answered,  that  he  had  been 
engaged  by  a  written  uUssive  as  booh-heeper  and  collector  of  cash ; 
that  a  balance  of  salary  and  remuneration  was  due  to  him  ;  and 
that  the  action  truly  involving  an  mxounting,  an  ordinary  action 
ought  to  have  been  brought  instead  of  a  summary  petition —  7%« 
Court,  m  an  advocation,  affirming  the  judgment  of  the  Sheriff, 
decided  against  the  competency  (f  the  summary  application. 
(2.)  That  the  competency  of  the  petition  mnst  be  judged  of  by 
the  averments  contained  in  it,  and  not  by  statements  in  answer, 
which  altered  the  complexion  of  the  ease,  and  tended  to  affect 
the  question  of  competency  of  the  initial  step. 

The  advocator,  who  is  proprietor  of  the  Edinburgh 
Satarday  Evening  Post,  presented  a  petition  to  the 
Sheriff  of  Edinburgh,  stating,  that  he  had  employed 
Cockbufn  as  a  clerk  <<  in  the  office  of  the  newspaper, 
with  a  power  to  uplift  and  discharge  accountSb"  After 
being  so  employed  for  some  time,  he  engaged  another 
person  to  collect  the  cash  due:  Cockbum  being  re^^ 
taioed  for  other  duties.  In  consequence  of  hearilig; 
that  he  had  collected  and  appropriated  several  sums  of 
money  for  his  own  use,  he  called  upon  Cockbum  to 
account  for  the  amount  he  had  so  obtained.  Me  ac- 
cordingly delivered  a  note  of  the  amount ;  and  on  a 
promise  of  better  behaviour,  it  was  alleged,  the  advoca- 
tor agreed  still  to  retain  him  in  his  employment.  It 
however  appeared  that  he  had  pursued  the  same  conduct ; 
and  on  being  remonstrated  with,  he  delivered  to  the  ad- 
vocator, as  formerly,  a  note  of  his  intromissions,  amount- 
ing to  £44.  14s.  It  was  alleged  in  the  petition,  that 
Cockburn  drew  and  appropriated  the  money  in  question, 
without  the  knowledge  or  authority  of  the  petitioner  (ad- 
vocator), on  pretence  that  a  balance  of  salary  and  re- 
muneration for  services  was  due  to  him,  which,  it  was 
averred,  was  not  true.     The  petition  proceeded  : 

*'  Bat  whether  the  petitioner  stand  indebted  to  the  said  William 
Cocklmm  or  not,  as  he  conceives  the  said  William  Cockbum 
cm  have  no  right,  on  any  pretence,  to  make  a  violent  seizure 
of  the  petitioner's  funds,  the  petitioner  makes  the  present  ap- 
plication to  your  Lordship  for  an  order  on  him  to  deliver  op 
the  money  in  question,  reserving  the  rights  of  parties  as  after 
written."  And  he  prayed,^-"  May  it  therefore  please  your 
Lordship  to  appoint  this  petition  to  be  served  on  the  said  Wil- 
liam Cockbum,  with  an  order  on  him  to  answer  the  same  with- 
in a  certain  short  space;  and  vpon  resuming  consideration 
tbweof,  with  or  without  answers,  to  decern  and  ordain  him  to 
deliver  up  to  the  petitioner  the  foresaid  sums  of  £24.  7.  11. 
and  £20.  6.  1.,  and  to  find  him  li^le  to  the  petitioner  in  ex- 
penses, reserving  the  petitioner's  other  daims  on  tiie  said  Wil- 
liam Cockbum,  and  the  said  William  Cockburn's  claims  on  the 
petitioner,  and  to  both  parties  their  defences  as  accords,"  &e. 

The  respondent  gave  in  answers,  in  which,  after 
denying  the  averments  in  the  petition,  he  stated,  thai 
he  had  been  employed  in  virtue  of  a  letter  of  engage* 
ment  (a  copy  of  which  was  produced,  bearing  a  date 
subsequent  to  the  agreement  mentioned  in  the  petition) 
addreued  to  him  by  the  advocator,  at  a  salary  consist- 


ing partly  of -a  fixed  sum,  and  partly  of  certain  per 
centage  of  the  business:  That  he  had  to  keep  the 
books  in  collecting  cash  due  to  the  concern,  and  that 
he  had  a  general  superintendence  of  the  establishment : 
That  he  acquainted  the  advocator  from  time  to  time 
with  the  state  of  his  intromissions,  and,  accordingly, 
furnished  the  petitioner  (advocator)  with  a  note  of  the 
sum  mentioned  in  the  petition,  but  not  in  the  manner  < 
there  averred :  That  there  was  a  balance  due  to  him  of 
salary  and  remuneration  for  services,  as  at  1st  May 
1834  ;  and  the  respondent  argued,  that,  even  suppos-^ 
ing  the  statements  in  the  petition  were  correct,  the 
question  raised  was  truly  one  of  accounting ;  and  he 
accordingly  pleaded  preliminarily,  that  as  the  appli- 
cation contuned  a  petitory  conclusion  for  the  delivery 
of  money  arising  under  a  civil  contract,  and  there  was 
no  conclusion  adfaeium  pr4estandumy  tJie  matter  ought 
to  have  been  tried  in  an  ordinary  action,  and  not  In  th^ 
form  of  a  summary  petition. 

The  Sheriff  sastained  the  prelimimtfy  plea,  when 
Macallan  advocated,  pleading  in  addition-— (1.)  A 
master  is  eatitled  to  call  upon  a  derk  or  servant  sum- 
marily to  restore  money  uplifted  or  carried  away  with'- 
out  warrant  or  authority,  and  a  summary  petition  by 
the  master  to  the  Sheriff,  setting  forth  the  fact,  and 
praying  for  an  order  on  the  clerk  or  servant  to  deliver 
up  the  money,  is  competent.  (2.)  If,  in  the  answer 
to  the  petition,  relevant  averments  are  made,  which, 
if  true,  might  dter  the  complexion  of  the  case,  and  af- 
fect the  competency  of  the  petition,  the  proper  course 
is,  not  to  dismiss  the  petition  as  incompetent,  without 
inquiring  into  the  truth  of  these  averments,  while  they 
are  not  admitted  or  proved. 

Cockbum  pleaded — H.)  That  the  competency  of 
the  present  action  must  oe  judged  of  by  the  statements 
in  the  original  petition ;  and  as  these  statements  are 
not  sufficient  to  show  that  the  present  is  anything  but 
an  ordinary  action  for  debt,  and  as  no  peculiar  reasons 
are  given  for  requiring  '<  extraordinary  despatch,"  the 
present  action  has  been  properly  dismissed  as  incom- 
pet^t.  (2.)  But,  supposing  the  question  of  compe- 
tency to  be  judged  of  by  the  whole  circumstances  of 
the  case,  these  circumstances  are  such  as  to  show  that 
the  present  action  is  incompetent  in  a  summary  form. 
(3.)  That,  supposing  the  present  aetion  to  be  compe- 
teiU,  the  respondent  would  be  entitled  to  plead  the 
counter  claims  due  to  him,  in  extinction  of  the  claim's 
alleged  to  be  due  to  the  advocator. 

"  l&th  December  1886 The  Lord  Ordinary  having  heard 

the  counsel  for  the  parties— Repels  the  reasons  of  advocation, 
and  remits  simpliciter  to  the  Sheriff,  and  decerns ;  finds  the 
complainer  liable  in  expenses,  and  remits  to  the  auditor  to 
tax  the  account  thereof,  and  to  report. 

"  Note, — If  the  advocator  had  distinctly  averred  that  the 
respondenty  after  leaving  his  service,  continued  to  collect  ac** 
counts  witiiout  authority,  it  Would  have  been  an  illegal  and 
fraudulent  act  on  the  part  of  the  respondent.  But  there  is  no 
such  averment  on  the  record.  It  is  only  alleged  that,  by  the 
second  agreement  between  the  parties,  the  respondent  had  no 
power  to  coUect  accounts.  But  thb  averment  is  denied ',  and 
ex  facie  of  the  writings  produced,  the  respondeat  had  the  powfer 
of  collection^  or  at  least  might  have  bona  fide  Supposed  that  he 
had  that  power.  In  these  circumstances,  it  does  not  appear  to 
the  Lord  Ordinary  that  the  advoycator  was  entitled  to  resort  to 
a  summary  proce<^ng,  such  as  Would  have  been  competent  in 
the  case  of  an  admitted  spuilsie,  or  a  fraud  of  the  nature  of  a 


436 


REPORTS  OF  CASES  DECIDED 


[May 


iimihie,  to  have  the  money  collected  paid  over  to  himaelf,  ac- 
cording to  the  maxim,  SpoH^tua  anie  onuiia  restitutndus.  An 
ordinary  process  of  count  and  reckooing,  agreeably  to  the  judg- 
ment of  the  Sheriff,  is  the  regular  and  proper  form  of  proceed- 
ing. It  is  not  denied  that  there  are  counter  claims,  at  least  to 
a  certain  extent,  at  the  instance  of  the  respondent  against  the 
vdrocator.  There  is  evidence  that  the  respondent  always  of- 
fered to  count  and  reckon,  and  it  is  proved  that  the  advocator 
withheld  the  books  of  the  concern,  to  which,  in  terms  of  their 
agreement,  the  respondent  was  entitled  to  have  access.  It  will 
hie  observed,  that  a  count  and  reckoning  could  not  have  taken 
place  in  a  summary  process.'* 

The  advocator  reclaimed.  At  advising, 
D,  M^NeiUy  for  reclaimer,  argued,  that  if»  in  the 
fUiswers  to  the  original  petition,  relevant  averments 
were  made,  which  ayfiected  the  complexion  and  compe« 
tency  of  the  initial  step,  the  proper  comrse  was,  not  to 
dismiss  the  petition  as  incompetent,  but  to  inquire  into 
the  nature  of  the  counter  statement.  Besides,  the 
Lord  Ordinary  has  assumed  that  the  advocator  has  not 
averred  that  the  respoqdent  improperly  got  possession 
of  funds  of  the  concern.  The  advocator,  on  the  con- 
trary, makes  such  an  allegation  in  bis  reasons  of  advo- 

Lord  Mhckenzie, — An  allegation  of  that  nature  might  have 
been  of  consequence,  if  it  had  been  contained  in  the  petition  in 
the  Inferior  Court ;  and  I  might  have  had  some  doubts  in  con- 
-se^iuence. 

Lord  GiUUt But  we  can  only  look  to  the  origiiud  petition. 

I  see  no  reason  to  differ  from  the  Lord  Ordinary's  note. 

Lord  Mackenzie. — I  agree  with  your  Lordship :  and  I  cannot 
differ  from  the  Lord  Ordinary's  interlocutor.  We  cannot  in- 
quire into  the  nature  of  averments  made  counter  to  the  original 
petition.     It  must  stand  on  its  own  merits. 

Lord  Prendent — I  concur  with  the  Lord  Ordinary  entirely. 

Lard  Corehouse  concurred ;  and  the  Court,  without 
hearing  counsel  for  the  respondent,  unanimously  ad'^ 
hered  to  the  Lord  Ordinaiys  interlocutor,  awarding 
additional  expenses. 

Authority  for  Advocator. — Dow  c  Fenwick ;  S.  and  D. 

Lord  Ordinary,  Corehouse. — Act,  D«  M'NeiU;  Ainslie, 
Macallan,  and  Graham,  W.S.,  Agents, — Ait.  Deas;  Peter 
Campbell,  S.S.C.,  Agent.-^D.,  CUrk [G.D.P.] 
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SbcoiId  Division (J.D.M.) 

No.  243. — Rosco£  and  Rioo,  Re^nrndenis  and  Pur^' 
iuers,  v.  William  Richardson,  Advocator  and 
Defender, 

Contract,  Breach  of— Implement — Sale—Prindpaland  Agent — 
Broker — A  party  having  commissioned  a  broker  to  purchase 
fwentg  hois  of  oil ;  and  the  broker  having  advised  that  he  had 
wecwred  fhr  him  "  twenty  tuns ;"  and  having  invoiced  a  part 
on^,  which  the  party  rejected,  and  at  the  same  time  ftamished 
a  gnantity  of  the  tame  ou  to  another  customer — Held  that  the 
broker.  Who  declined  to  divutge  the  name  of  the  seSer,  acted  as 
principal,  and  that  he  was  bound  to  have  implemented  the 
order,  and  that  the  party  was  not  bound  to  receive  a  smaller 
quanHty  than  was  originally  ordered. 

The  pursuers  acted  as  brokers  for  the  defender  in 
the  sale  and  purchase  of  oil.  On  2d  September  1 832, 
in  answer  to  a  letter  which  the  defender  had  written, 
the  pursuers  wrote  to  him  as  follows :  "  We  think  pale 
seal  oil  very  safe  at  present  at  say  £30  per  tiin»  aa 
^%ry  little  now  may  be  exj^ted  hers."    On  rtoeipt  of 


this  advice,  on  the  4th  of  the  same  month,  the  defen- 
der wrote : 

"  Ton  can  porchase  for  me  twenty  tans  pale  ical  m1,  at  £30 
per  tun  imperial,  or  as  near  this,  limit  as  potaihle,  under  or 
above,  as  the  market  will  permit,  payment  by  my  acceptance  at 
four  months ;  and  as  this  purchase  is  made  for  the  chance  of  a 
rise,  you  can  store  it  in  the  meantime  till  my  acceptance  is  paid : 
a  mode  of  payment  which  I  suppose  you  can  really  get  accept- 
ed." 

On  the  8th  September,  the  pursuers  acknowledged 
receipt  of  these  instructions,  stating  that  vessels  were 
expected  with  oil ;  and  on  the  15th  September,  they 
wrote  that  they  had  executed  his  order.  Their  letter 
was  as  follows : 

'*  We  have  the  pleasure  to  inform  you  that  we  have  secured 
you  twenty  tnns  seal  oil  at  £30.  IDs.  per  tun.  This  will  be 
landed  and  stored  in  a  few  days,  when  we  shall  hand  you  invoice. 
Sales  have  been  made  to  dav  in  quantity  at  £31,  at  which  im- 
portera  now  bold  very  firm. 

On  the  20th  September,  the  porsoers  wrote : 

"  Annexed  you  have  invoice  of  the  pale  seal  oQ  for  your 
6rder.  The  remainder  of  the  parcel  turning  out  cdhmreA,  we 
rejected  it.  Please  to  accept  the  endoaed  dnft,  and  retam  it  tp 
us  in  course." 

On  24th  September,  the  defender  Bnaw&red : 

"  I  have  yonr  &voar  of  thedOth,  withinvsiceof  lUrty-aevco 
casks  pale  seal  oil,  bebg  part  purchase  of  twenty  tuna  advised 
as  made  on  my  account  on  1^  instant.  As  there  is  another 
party  interested  in  this  transaodon  who  declines  to  soy  part  of 
it  being  cancelled,  the  house  from  whom  you  bought  it  will  re- 
quire to  deliver  the  full  quanti^  of  pale  description,  or  we  have 
no  objections  to  take  the  ttraw-odoured  at  a  price,  of  which 
yon  will  please  send  sample;  that  is,  the  marlceC  price  of  the  day 
to  be  allowed,  on  which  the  purchase  was  made." 

On  the  27th,  the  pursuers  wrote  t 

"  Our  contract  with  the  sellers  of  the  pale  seal  oil  bought  for 
your  account,  was  for  all  the  pale  oil  ou  board,  which  was  expect- 
ed to  be  considerably  more  than  there  proved  upon  being  esaimiB- 
ed,  and  as  you  had  not  given  as  any  orders  for  straw-ooloured  oil, 
we  of  course  rejected  all  but  pale.  The  whole  of  the  oil  has 
been  sold,  and  we  of  course  have  no  claim  on  the  party  for  a 
further  quantity.  We  dwll  be  obliged  by  your  returning  our 
draft  for  amount  of  invoice  by  return  of  post." 

On  the  29th,  the  defender  wrote  to  the  pursuers : 

**  As  it  now  appears  that  you  had  advised,  without  any  quali- 
ficadon,  the  purdune  of  twenty  tuns  pale  seal  oil,  whi<m,  from 
the  reason  you  have  mentioned,  eould  not  be  delivered,  the 
party  intensted  in  the  transaction  declines  with  me  the  pur- 
chase altogether,  and  daims  the  diffisrence  in  priee  betwixt 
what  the  ml  was  bought  at,  and  what  it  would  have  been  sold 
at  in  the  interim.  This  difference  yon  will  please  plaee  to  the 
credit  of  my  account.  A  profit  of  at  least  £1  per  tun  would 
have  been  secured  and  realised  here  upon  the  transacdon,  but 
for  the  circumstance  of  your  having  only  handed  a  partial  in- 
voioe  while  the  market  was  rising.  Your  draft  is  enclosed  m- 
•coepted." 

On  the  2d  of  October,  the  pursuers  wrote  the  de- 
fender^  re-endosing  the  draft  for  aooeptance,  and  in- 
timating that  if  it  was  not  accepted,  they  would  fiorth- 
with  resell  the  oil  for  a  cash  payment  Of  the  same 
date,  and  in  answer  to  the  pursuers'  letter  of  the  Ist 
October,  the  defender  wrote,  statftig  that  he  could  have 
Msold  the  oil  at  a  profit  of  £1  per  tvm,  which  he  was 
ready  to  proye,  ikid  requesting  to  know  ttie  name  of 
the  seller,  with  the  terms  of  the  contract  asbe^raea  him 
and  the  pursuers,  ^  that  Bte|M  ttiay  be  taken  against  all 
eonoerti^/'    On  tfae  4th,  im  pursuers  wrote,  refusing 
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to  oommiinieate  the  name  of  the  fleUer^  beoaaee,  as  they 
said,  **  he  looked  only  to  them  for  the  amount  of  the 
pnrchase,''  and  again  intimating,  that  *<  if  yon  do  not 
return  our  draft  accepted  in  course  of  post,  we  shall 
most  assuredly  resell  the  oiL**  On  the  6th,  the  defen- 
der wrote  in  answer  as  follows : 


« 


I  hare  your  favour  of  the  4  th  instant,  and  as  our  eorre* 
spondenee  neetia  to  lead  to  no  result,  I  hare  no  objections  that 
the  oil  be  resold  in  the  meantime,  on  condition  that  you  refer 
the  question  to  parties  to  be  mutually  chosen.  To  this  I  do 
not  anticipate  that  you  can  have  any  objections.  Before  sell* 
ing,  you  can  let  me  know  what  can  be  obtained  for  it  in  Liver* 
pool ;  but  if  a  better  price  can  be  obtained  here,  I  shall  get  you 
an  otfer  submitted  for  it** 

On  the  9th,  the  pursuers  replied  to  the  foregoing 
letter,  saying  that  they  would  sell  the  oil  without  re- 
ference to  the  defender  further  on  the  subject,  and  that 
they  would  not  recognise  him  as  having  any  control 
over  it.  They  concluded  the  letter  by  rejecting  the 
reference  proposed  by  the  defender. 

On  the  llUi  October,  the  defender  wrote  the  pur- 
suers the  following  letter,  which  closed  the  correspon- 
denoe: 

*'  I  have  your  letter  of  9th  instant.  Since  you  have  with- 
held  the  name  of  the  house  from  whom  you  purchased  the  oil, 
assumed  the  part  of  principals,  while  you  were  only  acting  as 
agents,  communicating  the  purchase  as  made  in  the  usual  way, 
as  already  advised,  I  shall  hold  you  responsible  for  the  differ, 
ence  in  price  which  could  have  been  obtained  upon  the  entire 
purchase.  If  you  could  not  have  bought  upon  the  terms  which 
I  authorised,  you  should  have  informed  me,  and  there  would 
have  been  an  end  of  the  transaction.  But  to  advise  a  purchase 
of  twenty  tuns  as  Sgents,  and  then,  when  the  article  had  risen, 
to  send  ao  invoice  as  principals,  of  nine  and  a  half  tuns,  is  cal- 
culating too  mudi  upon  forbearance  to  suppose  that  this  will  be 
submitted  to." 

The  pursuers  then  brought  the  present  action  before 
the  Magtitrates  of  Glasgow,  concluding  for  a  balance 
on  an  acoount^ourrent. 

It  turned  out  that  the  full  quantity  of  oil  ordered  by 
the  defender  was  in  the  ship,  Gem,  but  the  pursuers  had 
given  ten  tuns  of  it  to  another  customer,  though  this 
was  not  stated  till  a  late  period  in  this  cause ;  but  it 
was  averred  to  be  the  practice  of  trade  at  Liverpool 
to  execute  orders  for  immediate  use  first,  and  to  post- 
pone such  as  are  for  speculation  to  them.  This  prac- 
tice was  very  feebly  proved  by  the  clerk  and  book- 
keeper of  the  pursuers. 

The  Magistrates  pronounced  the  following  interlo- 
cutor: 

*'  Finds  it  established,  that  agreeably  to  the  practice  of  the 
trade  in  Liverpool,  the  importers  of  such  oil  are  not  bound 
to  furnish  the  whole  quantity  purchased  and  sold  while  it  is 
still  unshtpped,  agreeably  to  the  invoices  or  biUs  of  lading, 
in  the  event  of  a  deficiency  occurring  in  the  quantity  so  pur- 
chased of  the  specified  quality,  when  the  cargo  is  unloaded  and 
examined;  tudi  purdiases  and  sales  being  considered  condi- 
tional and  dependent  upon  the  result  of  the  examination  of  the 
cargo  when  loaded :  Finds  it  also  established,  that  by  the  prac- 
tice of  Che  trade  in  Liverpocrf,  the  pursuers  were  not  entitled 
to  delay  making  the  election,  whether  co  take  or  reject  the  de- 
ficient quantity  of  the  specified  quality,  until  they  consulted  the 
defender,  as  their  employer ;  and  finds  they  acted  within  the 
terms  and  Ihnits  of  the  defender's  order  in  taking  delivery  of 
the  same :  farther,  finds  that  altiiough  the  pursuers,  from  the 
defender's  special  stipulation  of  a  credit  of  four  months,  upon 
his  own  acceptanee,  were  obliged  to  become  bound  to  the  sel- 
lers for  the  pHoe  of  the  said  <^,  they  still  remained  agents  or 


brokers  in  relation  to  the  de&nder,  under  his  original  order; 
and  finds,  that  in  consequence  of  the  defender's  refusal  to  take 
delivery,  and  to  pay  the  price  of  the  quantity  of  oil  so  purchased 
by  the  pursuers  under  his  order,  apparently  on  account  of  a  fall 
in  the  market  price,  the  pursuers  were  entitled,  for  their  own 
teimbursement,  to  sell  die  said  oil  according  to  the  market 
prices  current  of  the  dajr  s  the  regular  pubUcanon  and  notoriety 
of  such  current  prices  in  Liverpool  superseding  any  necessity 
for  a  sale  by  auction  under  judicial  authority:  Therefore,  upon 
the  whole,  repels  the  defence :  Decerns  against  the  defender 
in  terms  of  the  libel." 

The  present  advocation  was  then  brought,  in  which 
the  defender,  inter  alioj  pleaded — 1.  The  pursuers  hav- 
ing undertaken,  as  brokers,  to  purchase  the  specific 
quantity  of  oil  for  the  defender,  were  not  entitled  to  pur- 
chase any  smaller  quantity,  to  the  effect  of  binding  him 
by  the  transaction.  2.  The  pursuers  having  reported 
to  the  defender  in  their  letter  of  15th  September  183% 
that  they  had  effected  a  purchase  of  twenty  tuns  of 
pale  seal  oil  on  his  account,  he  was  entitled  to  rely  on 
this  as  an  unconditional  and  concluded  transaction, 
while  they  are  barred  from  now  pleading,  in  a  question 
with  him  as  their  employer,  that  the  purchase  was  to 
any  smaller  amount.  3.  The  oil  invoiced  being  greatly 
less  than  the  specific  quantity  commissioned  from  the 
pursuers  as  brokers,  and  thereafter  reported  by  them 
to  have  been  '<  secured"  and  purchased  on  the  defen- 
der's accoimt,  he  was  not  bound  to  accept  it  4.  The 
pursuers,  as  brokers,  acted  fraudulently  towards  the  de- 
fender, in  so  far  as  the  cargo  of  oil,  which  they  reported 
to  him  in  their  letter  of  27th  September  1832,  h&d 
been  purchased  wholly  on  his  account,  truly  amount- 
ed to  more  than  twenty  tuns,  while  less  than  one- 
half  of  this  quantity  was  invoiced  to  the  defender  upon 
a  false  statement, — the  fact  being  that  it  was  secretly 
disposed  of  to  his  prejudice,  by  the  pursuers,  to  other 
parties.  6.  Holding  the  fraud  upon  which  the  preced- 
ing plea  is  laid  to  be  established  against  the  pursuers, 
its  effect  in  law  is  to  relieve  the  defender  from  all  re- 
sponsibility, as  employer,  to  these  parties  as  brokers, 
in  regard  to  the  purchase  of  the  oU  in  question.  6. 
The  pursuers  having  refiised,  when  required,  to  dis- 
close the  parties  from  whom  they,  as  brokers,  had  pur- 
chased, became  thereby  principals,  as  sellers,  and  are 
not  entitled  to  maintain  this  action  in  the  more  favour- 
ed character  of  brokers.  ?•  There  is  nothing  in  the 
usage  of  trade  applicable  to  the  case,  to  take  it  «out  of 
the  operation  of  the  preceding  pleas,  or  to  subject  the 
defender  in  the  loss  said  to  have  arisen  on  the  resale 
of  the  oil. 

The  respondents,  inter  alioy  pleaded — 1.  The  oU 
purchased  by  the  respondents  for  the  advocator  haviog 
been  purchased  out  of  an  undelivered  cargo  in  ship, 
and  the  quantity  on  board  having  proved  to  have  been 
greatly  less  than  was  understood  or  expected,  the  advo- 
cator was,  according  to  law  and  practice  of  trade,  bound 
to  rest  satisfied  with  the  oil  actually  obtained  by  the 
sellers,  and  could  not  insist  that  the  sellers  or  the  re- 
spondents should  make  up  the  deficiency,  nor,  on  the 
otiier  hand,  could  he  reject  the  quantity  actually  ob- 
tained and  invoiced  for  him.  2.  The  respondents  hav- 
ing acted  throughout  Jiwt&rio  nomine,  were  under  no 
personal  liability  to  the  advocator.  The  alleged  declin- 
ature on  the  respondents*  part  to  disclose  the  name  of 
the  sell^,  is  irraLByant  to  subject  ^e  revpondeats  as 
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principals  under  the  circumstances,  more  particularly 
seeing  that  the  respondents  had  previously  paid  the  sel- 
lers in  cash,  and,  in  order  to  accommodate  the  advoca- 
tor, had  taken  his  bill  at  four  months.  3.  The  re- 
spondents were  fully  justified  in  executing  the  other 
orders  from  the  cargo,  before  that  of  the  advocator ; 
in  respect  these  other  orders  were  received  prior  to 
the  advocator's  order ;  in  respect  they  were  executed 
before  the  actual  extent  of  the  cargo  on  board  the  ves- 
sel was  ascertained  or  known ;  in  respect  they  were 
«mall  in  amount,  and  for  immediate  delivery  and  use ; 
while  the  order  of  the  advocator  was  a  speculation  to 
await  the  state  of  the  market  at  a  distant  period,  and 
the  oil  ordered  was  not  to  be  sent  to  the  advocator,  but 
to  be  stored  for  him.  4.  The  advocation  ought  to  be 
dismissed,  and  the  sentence  of- the  Magistrates  affirmed, 
in  respect  that  the  conduct  of  the  respondents  through- 
out the  whole  transaction  was  in  conformity  to  the  prac- 
tice of  the  trade,  as  found  to  be  established  by  the 
Magistrates,  while  the  advocator  most  unfairly  at- 
tempted to  throw  the  loss  of  his  own  unfOTtunate  spe- 
culation on  the  respondents. 

"  }2th  November  1836.— The  Lord  Ordinary  having  con- 
sidered the  closed  record,  and  heard  parties*  procurators  there- 
on, and  made  avizandum,  and  considered  the  Infeiior  Court 
process,  and  proof  and  productions  therein,  advocates  the  cause, 
recals  the  interlocutors  complained  of,  sustains  the  defences, 
asaoiUies  the  defender,  and  decerns :  Finds  expenses  due, 
and  remits  the  account,  when  lodged,  to  the  auditor  to  he 
taxed. 

"  Note, — The  Lord  Ordinary  must  think  it  very  unfortunate 
that  tbe  respondents  refused"  to  go  into  the  reference  offered, 
and  an  amicable  sale  of  the  oil.  He  should  have  Uiought  that, 
if  they  were  as  confident  as  they  stated  of  the  correctness  of 
their  proceedings,  according  to  Liverpool  practice,  the  dispute 
might  have  been  easily  settled  with  very  little  expense  or 
trouble.  They  no  doubt  acted  uprightly  according  to  their 
pwn  views  -,  and  it  does  not  appear  in  this  process  that  they 
either  got  or  ain)ed  at  any  profit  to  themselves  in  withholding 
the  full  implement  of  their  pledge  to  the  advocator ;  and  it  may 
also  be  that  the  advocator  warutfluenoed  by  the  change  of  the 
market,  and  may  not  have  done  httidsomely  in  refusing  to  ac- 
.  cept  the  bill.  But  the  Lord  Ordinsry  must  say,  that  a  more  in- 
correct  mercantile  transaction,  according  to  the  view  of  it  given 
bv  the  respondents  themselves,  he  has  seldom  seen.  llJeith^r 
did  they  deal  candidly  with  the  advocator  in  the  correspon- 
dence, the  case  at  last  coming  to  depend  op  a  hct  which  was 
'  not  at  aU  disclosed  to  him  tiU  the  parties  were  in  Court. 

"  The  Lord  Ordinary  conceives  that  the  case  is  a  case  of 
law,  depending  on  plain  and  admitted  hcU,  The  advocator 
employed  the  r^pondents,  certainly  as  brokers,  to  purchase 
twenty  tuns  of  pale  seal  oil  on  the  terms  given.  They  advised 
him  that  they  had  secured  that  quantity.  As  their  letter  indi- 
cated that  the  oil  was  not  then  landed,  the  alleged  practice  in 
Liverpool,  though  but  feebly  proved,  and  of  doubtful  efficacy, 
where  so  unqtiaMed  a  notice  was  sent  to  a  merchant  elsewhere, 
might  h^ve  come  in,  if,  de  facto,  the  vessel  referred  to  had  not 
contained  twenty  tuns  of  pale  seal  oil.  But  the  f^t  being  that 
twenty  tuns  and  forty-three  gallons  of  pale  seal  oil  were  de- 
livered from  that  vessel  to  the  respondents,  their  case  with  the 
advocator  comes  to  depend  on  another  point  altogether.  The 
truth  was,  that  they  bad  given  at  least  ten  tuns  of  that  ml  to 
another  employer.  Of  this  not  a  word  was  said  in  their  let* 
ters  to  the  advocator, — a  fi^t  which  indicates  pretty  distinctly 
their  own  feeling,  that  it  could  not  be  a  satis£Eu:tory  exphma^ 
tion.  Their  letters  plainly  imply  that  the  advocator  had  got 
all  the  pale  oil  which  they  themselves  received  from  the  slup. 
But  supposing  that  it  were  clearly  shown  that  tiiey  had  bound 
themselves,  or  promised  to  deliver  to  Hutchison  and  others 
half  of  that  quantity,  what  would  the  case  come  to,  but  that 


they  had  purchased  the  same  oil  for  two  parties,  or  sold  it  to 
two  parties,  very  probably  expecting  that  there  would  be  sofll- 
eient  for  both  in  the  ship,  and  that  they  preferred  detiveting  to 
the  others,  and  throwing  the  deficiency  on  the  advocator. 
They  have  not  proved  even  that  case.     For,  Isf,  The  order  of 
Hutchison  and  Milne  on  the  23d  August,  appears  (for  any  thing 
shown  to  the  contrary)  to  have  been  answered  by  the  ten  tons 
invoiced  to  them  on  the  30th  August ;  and  2(f,  There  is  no 
evidence  whatever  that  the  respondents  had  made  any  intima- 
tion to  Hutchison  and  Milne  that  they  had  purchased  or  secured 
for  them  ten  tuns,  or  any  other  quantity  of  the  oil  imported  by 
the  Gem.     As  the  evidence  stands,  therefore,  the  delivery  to 
them  was  a  gratuitous  preference  of  them,  to  the  prejudice  of 
the  advocator's  completed  purchase,  as  expressly  announced  to 
him  :  It  was  selling  what  was  his  oil  to  another  favoured  cus- 
tomer.    It  would  be  a  singular  usage,  very  different  from  what 
the  Lord  Ordinary  has  idways  understood  of  the  Liverpool 
trade,  which  would  sanction  such  a  proceeding,  and  there  is  no 
evidence  whatever  to  sanction  it.     But  taking  the  matter  even  in 
the  best  view  for  the  respondents,  that  they  had  come  under  an 
express  or  implied  obligation  to  deliver  to  Hutchison,  &c.  as 
for  immediate  use,  and  that  they  held  themselves  bound  to 
satisfy  them  from  the  first  deliveries  from  the  ship,  were  they 
not  bound  to  tell  this  to  the  advocator  when  they  informed  him 
that  they  had  secured  the  twenty  tuns  for  him  ?    The  case  is 
not  as  the  respondents  put  it,  that  they  had  simply  had  two 
orders,  one  for  speculation,  and  one  for  immediate  use.     They 
would  even,  in  that  case,  have  been  bound  to  deal  fiurly,  thou^ 
no  legal  obligation  might  have  arisen.     But  the  essence  of  the 
case  here  lies  in  the  fact,  that  they  had  announced  the  purchase 
as  actually  made  for  him,  without  the  slightest  allusion  to  any 
contingency  arising  from  another  order,  and  that  they  got  the 
quantity,  and  might  have  delivered  it  to  him.     If  an  obligation 
to  a  third  party  prevented  them,  could  that  affect  the  advocator, 
or  oblige  him  to  accept  of  half  implement,  not  of  his  order 
merely,  but  of  the  purchase  stated  by  the  respondents  to  have 
been  actually  made  on  his  account? 

"  The  question,  whether  the  advocator  was  hound  to  accept 
of  the  nine  tuns  in  such  circumstances^  appears  to  the  Lord 
Ordinary  to  be  purely  a  question  of  law.  The  all^;ed  usage 
about  fulfilling  orders  for  immediate  use  first,  is  very  lamely 
proved.  But  he  must  confess  that  it  appears  to  him  to  he  of 
little  importance  in  a  case  like  this.  He  has  no  idem  that  any 
such  practice  can  entitle  a  party,  whether  as  merchant  or  broker, 
so  to  trifle  with  his  correspondent,  as  first  to  tell  him  that  he 
has  purchased  according  to  bis  order,  then  to  say  that  the 
vendor  had  not  the  quantity  of  the  quality  required,  and,  at 
last,  when  forced  to  speak  judicially,  to  avow  that  he  got  the 
full  quantity  in  the  purchase,  but  gave  more  than  half  of  it  to 
another  customer.  This  the  Lord  Ordinary  looks  npoo  as  a 
very  serious  question  in  mercantile  law.  He  thinks  that,  in 
point  of  law,  the  advocator  was  not  bound  to  accept  of  the  half 
implement  offered ;  and  that  it  is  nothing  to  the  purpose  in  the 
legal  question,  whether,  in  taking  the  resolution  to  reject  it, 
the  advocator  was  influenced  by  the  change  of  market  or  not. 
Much  discussion  has  taken  place  on  tbe  question,  whether  the 
respondents,  though  acting  as  brokers  at  first,  rendered  them- 
selves principals  as  merchants  at  last.  The  Lord  Ordinary  is 
inclined  to  think  that  they  did  so,  both  by  tbe  form  of  the  in- 
voice to  the  adyocator,  and  especially  by  not  diadoatng  the 
name  of  the  sellers,  when  expressly  required.  The  evasion  of 
that  demand  has  tpo  much  the  appearance  of  an  unwillingness 
to  let  the  fact  tiimspire  that  they  did  receive  twenty  tons  from 
the  yessel.  But  thfs  l^ial  effect  of  it  seems  to  be,  that  they 
took  to  themselves  the  character  of  vendors ;  and  some  of  the 
witnesses  seem  to  be  of  t^at  ppinlon.  But  in  the  Lord  Ordi- 
.  nary*s  view  of  the  case,  this  do^s  not  appear  to  be  of  the  im- 
portance attached  to  it.  The  Lord  Ordmary  is  sorry  to  alter 
the  judgroept  of  the  Court  bdovf  in  such  a  case.  But  he  can- 
not help  it ;  and  he  is  of  opipion  that,  in  the  way  the  cause  has 
been  treated,  it  is  not  without  coniiderable  importance." 

The  pursuers  reclaimed»  and  cmUendedf  That  the 
judgment  of  the  Magistrates  was  the  correct  view  of 
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tiie  ease :  That  as  the  twenty  tuns  of  oil  were  ordered 
as  a  speculation  from  a  cargo  undeliveredt  the  word 
**  secnredy"  in  their  letter  to  the  defender,  t^plied  only 
to  the  price ;  and  that  the  defender  havingaccepted  a  part 
of  the  order,  was  bound  by  that  circumstance ;  for  other- 
wise he  ought  to  have  rejected  the  quantity  sent  in  ioUh 
The  defender  answered — The  pursuers  acted  as  mer- 
chants,  not  as  brokers.  They  stated  out  of  Court,  that 
all  the  oil  in  the  Gem  had  been  furnished,  and  kept  out 
of  view  the  purchase  to  others  for  two  years.  The 
pursuers  having  written  to  the  defender  that  they  had 
secured  for  him  twenty  tuns  of  oil,  and  that  quantity 
having  been  delivered  from  the  vessel,  they  were  bound 
to  implement  the  order  they  had  thus  accepted.  In- 
deed, the  defender  might  have  vindicated  it  out  of  their 
hands.     They  held  it  in  trust  for  him. 

Lord  JugHee- Clerk, — The  interlocutor  of  the  Lord  Ordinary 
is  perfectly  sound.  Any  local  mercantile  practice  hat  little  to 
do  with  this  case.  Looking  to  the  hcU  and  the  correspondence, 
I  think  the  question  is  very  simple ;  but  even  if  it  were  to  turn 
on  a  proof  of  mercantile  usage,  I  would  care  little  for  the  evi- 
dence of  the  clerk  and  book-keeper  of  a  party.  These  parties 
were  acting  as  merchants,  and  not  factorio  nomine.  I  concur 
entirely  in  the  observations  of  the  Lord  Ordinary  on  the  case. 

lAfrd  Glenlee  entirely  concurred. 

Ziord  Meadowbank  quite  agreed  with  the  Lord  Ordinary.  It 
was  a  dear  case  of  breach  of  contract. 

Ztord  Medwyn  concurred ;  and  their  Lordships  re- 
fused  the  reclaiming  note,  with  additional  expenses. 

Lord  OrdimaTjf,  Moncreiff.—iicr. /or  Pwrwen^  D.  M'NeiU, 

J.  Anderson;  Fisher  and  Duncan,  S.S.C.,  Agents AU,  Dean 

€if  Faculty  (Hope),  Maithmd;  John  Cullen,  W.S.,  Agent.-— 
[J.D.M.] 
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FiBST  DiVTBION (O.D.F.) 

No.  244. — Catherine  Munbo  or  Ross  and  KvsBAyry^ 
PttrsuerSf  «•  Walter  Ferrier,  Camnu^n  Agent  in 
dte  Ranking  and  Sale  of  the  Estate  of  Cromarty y 
John  and  Andrew  Deummond  aind  Mandatory, 
Augustus  and  John  Willett  and  Mandatory, 
The  Trustees  of  the  deceased  Robert  Wtlsony  and 
Archibald  Horne,  Judicial  Factor  on  the  Estate  of 
Cromarfyy  Defenders. 

Process — Wakening  and  Transference — Entail — Recording 

Contravention  —  Adjudger  —  Declarator  of  Irritancy  —  An 
heir  of  entail  in  possession  having  contracted  debts  before  the 
recording  of  the  entail,  which  were  made  real  bg  adjudication 
after  the  deed  was  recorded:  and  the  heir  next  substituted 
to  him  brought  a  declarator  of  irritancy  to  void  his  rights 
but  he  died  before  the  case  was  debated:  and,  on  a  It^se  of 
time,  the  pursuer,  to  whom  the  succession  had  opened,  raised 
an  action  to  waken  the  oriainal  tuition  of  declarator  and  to  trans- 
fer in  statu  quo,  and  called  the  representatives  of  the  alleged 
contravener,  as  well  as  the  adjudgers — Held  that,  quoad  the 
euijudgers,  the  action  of  transference  was  ineompetent,^the 
ground  of  the  decision  being,  that  the  Court  had  previous^ 
decided  m  a  previous  relative  case,  that  an  unrecorded  entail, 
as  it  does  not  give  the  notice  required  by  Statute,  is  of  no 
force,  and  in  pari  casu  with  a  non-existent  entail,  in  reference 
to  third  parties  contracting  with  the  heir  in  possession. 

The  late  George  Ross,  army  agent  in  London,  exe- 
cuted, in  1783,  an  entul  of  his  estate  of  Cromarty,  in 
favour  of  the  heirs  of  his  own  body ;  whom  failing,  to 
his  nephew-uterine,  Alexander  Gray,  who,  on  succeed- 
ing to  the  entailed  property,  assumed  the  name  of 


Ross,  and  his  heirs-male;  whom  failing,  to  the  en- 
tailer's sister,  Jane  Kirk,  the  pursuer's  mother,  and 
the  heirs-male  or  female  of  her  body,  &c.  No  com- 
mission was  granted  for  recording  Uie  entail ;  but  of 
the  same  date,  the  entailer  executed  a  trust-deed  in 
the  English  form,  in  favour  of  his  nephew  and  John 
Ogilvie,  and  other  trustees,  for  payment  of  legacies 
and  debts  affecting  the  estate  of  Cromarty,  with  in- 
structions to  invest  any  surplus  funds  on  land,  to 
be  entailed  on  the  same  destination  of  heirs  as  that 
comprehended  in  the  deed  of  entail.  It  was  one  of 
the  provisions  of  the  trust,  that  the  trustees  should 
immediately  record  the  entail.  He  likewise  left  a  tes- 
tament, dated  in  1785,  in  which  he  gave  directions  to 
employ  any  residue  in  lands,  to  be  entailed  on  the  same 
series  of  heirs ;  and  by  a  codicil  annexed  to  this  will, 
he  required  his  executors  and  trustees  to  disencumber 
the  estate  of  Cromarty  of  a  debt  of  £20,000,  due  to  the 
Earl  of  Mansfield  by  heritable  bond  over  the  estate, 
and  thereafter  to  record  the  entail.  It  appeared  that 
Ross,  who  was  in  company  with  a  Mr  Ogilvie,  as  army 
agents  in  London,  was  greatly  embarrassed,  and  that 
he  was  due  to  Ross  and  Ogilvie,  at  the  time  of  his 
death,  the  sum  of  £48,000. 

The  nephew,  Alexander  Gray  or  Ross,  on  the  death 
of  his  uncle  in  1787,  without  issue,  made  up  titles  by 
service  as  heir  of  entail,  and  was  infeft  2d  April  there- 
after. The  infeftment  contained  the  whole  clauses, 
prohibitory,  irritant,  and  resolutive.  He  likewise  made 
up  titles  to  the  superiority,  of  the  same  date  as  to  the 
property.  After  succeeding  to  the  estate,  he  took  the 
sole  management  under  the  English  trust,  but  neglected 
to  register  the  entail. 

.  Prior  to  this  time,  Alexander  Ross  had  disponed, 
or  renounced,  or  discharged  the  right  of  reversion  com- 
petent to  him  of  Davoch  lands  of  Meikle  Farnese,  cer- 
tain parts  of  the  estate  of  Cromarty,  and  had  also  in 
1800  granted  heritable  bonds  over  the  property  for 
debts  contracted  by  himself.  Soon  after  this  period, 
and  in  1803,  the  entail  was  recorded  at  the  instance  of 
Lord  Amherst,  one  of  the  substitutes. 

The  army  agency  business,  after  Mr  Ross's  death, 
was  continued  by  Alexander  Gray  Ross  and  Mr  Ogil- 
vie, under  the  firm  of  Ross  and  Ogilvie.  The  pressure 
on  the  funds  of  the  company,  which  had  been  first  felt 
during  the  life  of  Mr  George  Ross,  continued  gradually 
to  increase  after  his  death,  and  at  length  an  English 
commission  of  bankruptcy  was  issued  against  them  in 
1804.  Immediately  after  the  bankruptcy,  the  heritable 
creditors  entered  into  possession  of  the  rents  of  the 
estate  of  Cromarty,  by  decrees  of  maills  and  duties. 
A  process  of  ranking  and  sale  was  brought  at  the  same 
time,  at  the  instance  of  Colonel  Steele,  a  creditor  of  the 
entailer,  duly  infeft  in  the  estate.  This  process  of 
ranking  and  sale  was  subsequently  adopted  by  John 
and  Ajndrew  Berkley  Drummond,  Esquires,  both  now 
deceased,  and  the  action  is  now  carried  on  in  name  of 
the  defender,  the  judicial  factor,  for  behoof  of  the  cre- 
ditors at  large. 

The  pursuer,  Mrs  Ross,  raised  an  action  of  declara- 
tor of  irritancy  against  Alexander  Ross,  in  December 
1804,  to  have  it  found  that  he  had  forfeited  his  right, 
in  consequence  of  having  contracted  debt  contrary  to 
the  provisions  of  the  entail.     Decree  in  absence  was 
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pronounced  against  him  on  26th  January  1805.  But 
the  interlocutor  was  brought  under  review  by  repre- 
sentations on  the  part  of  Alexander  Ross  himself,  and 
of  Colonel  Steele  and  Lord  Cathcart,  who  had  obtained 
heritable  securities  oyer  the  estate.  Lord  Cathcart 
entered  to  possession  of  the  estate  by  a  process  of 
maiUs  and  duties ;  and  his  assignees  continue  in  pos« 
session  to  the  present  time,  to  draw  payment  of  the  in- 
terest due  on  his  debt.  The  representations  against 
the  interlocutor  of  January  1805  were  appointed  to  be 
answered.  Matters  remained  in  this  state  till  March  1808, 
when  the  pursuer  raised  a  new  action  of  declarator  of 
irritancy  agakiBt  Alexander  Gray  Ross.  The  summons, 
after  reciting  the  deed  of  entail,  narrated  the  acts  of 
contravention  libelled  on  in  the  former  action  ;  it  set 
forth  that  he  had  committed  an  irritancy,  by  allowing 
his  creditors  to  adjudge  the  estate  for  debt  due  by  him- 
self, and  concluded,  in  the  usual  terms,  for  forfeiture 
of  his  right.  This  action  was  conjoined  with  the  for- 
mer; and  in  the  conjoined  process,  after  some  pro- 
cedure. Lord  Alio  way,  in  November  1819>  ordered 
parties  to  debate.  Alexander  Gray  Ross  having  died, 
the  action  was  transferred  against  George  Ross,  at  the 
time  his  reputed  lawful  son  and  heir ;  but  the  action 
dropped  in  consequence  of  his  being  deprived  of  his 
status  of  legitimacy  by  a  decision  of  the  House  of 
Lords. 

The  present  action  was  accordingly  brought,  for  the 
purpose  of  having  the  process  of  declarator  wakened^ 
as  at  the  date  of  Lord  Alloway  pronouncing  the  interlo- 
cutor for  debate  in  November  1819-  In  this  action 
there  were  called — (1.)  the  whole  representatives  of 
Alexander  Grray  Ross:  (2.)  the  trustee  acting  under 
his  settlements,  for  behoof  of  his  daughters,  his  repre- 
sentatives :  ^3.)  the  heirs  of  entail  substituted  to  the 
pursuer:  (4.)  Thomas  Mackenzie,  and  certain  others 
who  had  adjudged  parts  of  the  lands  entailed,  or  who 
w^e  real  creditors  in  the  lands :  (5.)  Thomas  Mac- 
kenzie, for  any  interest  he  had  as  judicial  factor  on  the 
estate  of  the  entailer,  in  the  separate  debts  on  which 
adjudications  were  led,  and  for  his  right  and  interest 
as  judicial  factor  in  a  decree  of  adjudication  in  1808, 
obtained  by  the  solvent  trustees  of  the  entailer  against 
Alexander  Ross  of  Cromarty  for  £101,000 :  (6.)  J.  and 
A.  Drummond,  adjudging  creditors,  (see  stqjra,  Vol. 
VIIL  p.  227) :  (7.)  the  assignees  in  bankrupt  of  Ross  and 
Ogilvie ;  and,  (8.)  the  guardians  of  any  of  the  parties 
called,  who  were  undefended. 

The  only  parties  who  appeared,  of  those  called  to 
the  action,  were  the  common  agent  in  the  ranking  and 
sale  of  Cromarty  estate ;  J.  aiui  A.  Drummond,  and 
A.  and  J.  Wiilett,  as  adjudgers,  or  in  right  of  adjudging 
creditors ;  the  judicial  factor  on  the  estate  of  Cromarty; 
and  the  trustees  of  Robert  Wilson,  who  had  been  ap- 
pointed, on  the  bankruptcy  of  Ross  and  Ogilvie,  to 
realise  the  trust-funds  and  rents  of  the  bankrupt  estates. 
Mr  Ferrier,  in  behalf  of  the  defenders,  compearing, 
stated  a  preliminary  plea,  reserving  their  pleas  on  the 
merits,  that  the  conclusions  of  the  declarators  of  irri- 
tancy being  penal,  could  not  be  competently  transferred 
against  the  representatives  of  the  alleged  contravener, 
especially  as  the  succession  had  now  opened  to  the 
pursuer;  and  that  the  defender,  Ferrier,  acting  for 
the  creditors,  had  a  title  to  maintain  that  defence,  as    I 


die  only  intorest  the  pursuer  could  qualify,  in  order 
to  entide  her  to  insist  in  the  original  actions,  was  to 
cut  down  the  securities  taken  by  the  defenders  over 
the  estate  of  Cromarty* 

The  Lord  Ordinary,  Moncreiff,  15th  January  1836, 
sustained  Mr  Ferrier's  interest  on  behalf  of  the  credi** 
tors,  to  insist  in  his  plea,  but  decerned  in  the  wakening 
and  transference,  and  transferred  accordingly.  This 
judgment  was  acquiesced  in.  A  record  was  then  made 
up,  in  which  Ferrier  stated  on  the  merits,  in  regard  to 
the  first  act  of  contravention  libelled  on- in  the  actions 
of  irritancy,  vk.  the  renunciation  of  a  right  of  revere 
sion  of  wadset,  that  the  renunciation  was  void»  as,  be* 
fore  the  institute  could  complete  his  titles  to  the  6«- 
periority  under  the  entail,  it  wais  thought  necessary  to 
renounce  in  favour  of  the  wadsetter,  so  as  to  vest  the 
fee  in  him,  and  then  to  take  a  disposition  from  him  of 
the  wadset  lands^  with  all  title  and  interest.  That 
course  was  followed :  a  disposition  was  taken  firom  the 
wadsetter;  and  after  that,  and  before  the  institute's 
titles  were  completed  in  any  way,  Alexander  Gray 
executed  the  renunciation;  so  that  the  renunciation 
was  void,  as  it  was  a  discharge  in  favour  of  the  wad- 
setter, of  a  right  which  had  been  previously  conveyed 
to  the  reverser.  As  to  the  second  act,  it  was  an  herit- 
able bond  of  corrob(M*ation  executed  by  Alexander 
Gray  before  the  recording  of  the  entail,  of  a  debt  due 
by  the  entailer  himself*  in  regard  to  the  third,  tlie 
heritable  bond  granted  to  Cc^nel  Steele  was  for  a 
debt  of  the  entailer,  likewise  corroborated  by  ike  iuo 
stitute.  An  explanation  was  given^  to  show  that  the 
debt  was  paid  up,  and  that  it  was  now  attempted,  but 
incompetently,  to  rear  it  up  by  assignation  through 
certain  parties  who  had  an  advert  interest  to  the  ge- 
neral body  of  creditors;  and  he  pleaded — (1.)  The 
estates  of  Cromarty  are  liable  for  the  whc^e  dc^  of 
Mr  George  Ross^  the  entailer,  and  of  Mr  Alexander 
Ross,  contracted  prior  to  the  recording  of  the  entail  in 
the  record  of  taikiesy  and  no  irritancy  can  be  declared 
which  can  withdraw  the  lands  from  their  liability  for 
these  debts.  (2.)  Where  no  decree  of  forfeiture  has 
been  obtained  against  a  contravener  during  his  life- 
time, no  proceedings  can  be  instituted  or  carried  on 
afler  his  death,  for  the  purpose  of  afibcting  the  rights 
of  third  parties,  who  have  transacted  with  him  bona 
fide^  and  for  onerous  considerations. 

It  had  been  decided  on  9th  February  1836  (Mfira 
Vol.  VIIL  p.  227),  in  a  question  between  the  same 
pursuer  and  Charles  and  John  Drunmond,  who  had 
adjudged  the  estate  for  a  debt  due  by  Alexander  Gray, 
contracted  before  registering  the  entail,  but  made  r^ 
only  after  it  was  recorded,  and  in  circumstances  pre- 
cisely similar  to  the  present  case*  that  the  creditor  was 
not  barred  from  doing  diligence  against  the  entailed 
estate  for  debts  contracted  prior  to  the  recording  of 
the  entail :  a  unanimous  opinion  of  the  Coort  being  at 
the  same  time  given,  that  an  entail,  which  is  not  re- 
gistered, does  not  give  the  public  notice  whidi  the 
Statute  requires,  and  is  therefore  of  no  force,  and  is 
in  pari  insu  with  an  entail  not  yet  existent^  in  re- 
ference to  third  parties  contracting  with  the  heir  in 
possession. 

"  23<f  December  1836 The  Lord  Ordhisry  having  heard 

parties*  procurators,  and  consideced  the  process,  Ffadi  that  it 
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hm  hcmk  alre*dy  md  fim&y  dedded  la  tl«  mCiob  of  r^dnetioB, 
brought  by  the  preient  pursuer  against  John  and  Andrew 
Drummond,  creditors  of  the  alleged  contravener,  Alexander 
Ro63,  that  *  the  dependence'  of  the  present  conjoined  processes 
irf  declarator  of  irritancy  does  not  in  any  way  afiect  the  right  of 
creditors  who  had  contracted  with  the  said  oontrarener  prior  to 
the  recording  of  the  entail :  therefore,  in  so  ^v  as  the  ssid  pro- 
cesses are,  by  the  wakening  and  transference!  insisted  in  agauist 
the  common  agent,  acting  for  creditors  fiilling  under  the  abore 
description,  or  against  those  creditors  themselves,  assoilzies 
them  from  the  conclusions  of  the  libel,  but  finds  no  expenses 
due,  and  decerns ;  quoad  ultra,  and  in  regard  to  the  other  de- 
fenders for  whom  no  defences  have  been  given  in,  decerns 
against  them  tn  tenns  of  the  libel,  and  finds  and  dedares  acoord« 

"  iVofe. — By  the  force  of  the  decree  of  wakening  and  truis- 
fcrence,  obtained  by  the  pursuer,  the  conjoined  actions  ori^- 
nally  raised  against  Alexander  Ross,  the  contravener,  are  now  in- 
sisted in  against  the  common  agent  and  the  creditors  of  Alexander 
Ross,  as  well  as  against  the  representatives  of  the  contravener 
and  the  other  heirs  of  entail.  But  it  is  fixed  by  the  judgment 
of  the  House  of  Lords,  and  by  the  h»t  judgment  of  the  Court, 
9th  February  1836,  (supra.  Vol.  VIII.  p.  227,)  that  the  debts 
contracted  by  Alexander  Ross,  the  alleged  contravener,  prior 
to  the  recording  of  the  entaU,  are  good  against  the  estate  ;  and 
that  the  right  of  the  creditors  so  dreumstanced  cannot  be  affec- 
ted by  the  dependence  of  these  conjoined  actions  of  declarator 
dT  irritancy,  or  any  decree  to  be  pronounced  in  them.  The 
Lord  Ordinary  therefore  thinks  it  clear  that,  quoad  one  net,  of 
defenders,  the  common  agent  and  the  creditors  in  debts  con- 
tracted prior  to  the  recording  of  the  entail,  the  action  must  be 
dismissed,  and  they  assoilzied.  On  the  other  hand,  as  this  is 
quite  sufficient  for  the  protection  of  the  rights  of  those  credi- 
tors, and  must  render  any  decree  of  declarator  of  irritancy 
nngatory  as  to  them,  he  does  not  see  what  interest  they  have 
to  oppose  the  demand  of  the  pursuers  for  decree  against  the 
other  defenders,  who  have  not  given  in  defences ;  whether  such 
a  decree  against  those  parties  may  or  may  not  be  of  any  use  to 
the  pursuer,  is  a  question  into  which  the  Lord  Ordinary  cannot 
enter.  If  the  common  agent  and  the  creditors  are  protected 
from  the  consequences  of  any  declarator  of  irritancy,  it  does  not 
appear  to  him  that  thev  are  entitled  to  object  to  any  measure  in 
which  the  pursuers,  whether  well  or  ill  advised  in  that  particu- 
lar, may  choose  to  insist  against  third  parties.** 

The  common  agent  reclaimed  against  the  judgment, 
in  so  far  as  it  decerned  in  terms  of  the  libel,  and  found 
no  expenses  due ;  and  further  prayed  the  Court 

"  to  find  in  the  original  conjoined  processes  of  declarator  of  irri- 
tancy that  the  pursuers  are  not  entitled  to  a  decerniture  in 
terms  of  the  libels,  and  to  dismiss  the  summons  of  transference 
as  incompetent,  and  to  fin^the  defenders  entitled  to  expenses.'* 

The  Courty  without  hearing  counsel,  unanimously 
ad&erefL 

Lard  Ordinary,  -Pullerton. — Act.  Dean  of  Faculty  (Hope)  ; 
Sang  and  Adam,  S.S.C,  Agents, — Alt,  A.  Anderson;  John 
and  Walter  Ferrier,  W.S.,  Agents. — S.,  ClerlL^[G,D,F.'} 


23d  May  1837. 
FiBST  Division (O.D.F.) 

No.  245. — Amelia  Soi»hia  Viscountess  op  Stratb- 
ALLAN  and  Others,  Pursuers^  v.  Hugh  Duke  of 
Northumberland  and  Others,  Trustees  of  James 
Lord  GhnlyoHy  and  his  Grace  John  Duke  of 
Atholl  and  Curator  ad  Litem,  Defenders* 

Process — Lunatic — Curator  ad  Litem — Title  to  Pursue — ^Nexl 
of  Kin — Declarator — Reduction.--^  heir  ofentaU  in  posses^ 
sion^  proceeding  on  a  faculty  provided  hy  the  entaU,  permitting 
provisions  to  younger  children  amounting  to  three  years  free  rent, 
granted  a  hcmd  of  provision  to  trustees,  for  behoof  of  the  second 
son,  ^£24,000,  or  such  other  sum  as  three  years' free  rent  thauU 


amount  to,  declaring  that  the  provision  should  he  payable  in. 
instahnents,  at  certain  terms  after  the  granter's  death.  It  was 
provided^  that  the  party  having  the  custody  of  the  eldest  son, 
the  heir,  who  was  insane,  should  draw  £1500  a-year,  out  of 
the  three  first  years*  rents  for  his  aUmeyit,  under  eondiHon  thai 
the  sums  so  drawn  should  be  compensated  to  the  trustees  of  the 
second  son,  out  of  the  fourth  year's  rents.  7%e  sisters  and 
next  of  hin  of  the  heir — averring,  that  this  provision  had  the 
ejfict  to  take  the  amount  out  of  the  first  three  years'  rent,  and 
so  diminish  the  moveable  succession  of  the  lunatic,  and  if  he 
survived  the  fourth  year,  the  second  son  would  take  the  estate 
disburdened  of  the  provision,  thereby  diminishing  Hie  executry, 
to  the  prejudice  of  the  next  of  kin,^-brought  an  action  of  re- 
duction  €f  the  bond  of  provision,  as  being  ultra  vires  of  the 
granter,  and  concluding  that  their  brother,  who  was  insane, 
and  the  curator  ad  litem  to  be  appointed  to  him,  should  concur 
with  them  in  the  suit,  as  having  an  interest  to  maintain  the 
reductive  and  declaratory  conclusions  of  the  summons.  The 
Curator  ad  Htem  stated,  that  the  trustees  qf  the  second  son 
having  agreed  to  reserve  the  heir's  right  to  demand  assignor 
tiona  to  keep  up  the  debt  against  the  estate  when  paid,  he  did 
not  conceive  that  it  was  for  the  interest  of  the  insane  heir  to 
pursue — it  rather  being  for  his  interest  to  object ;  and  accord- 
ingbf,  he  and  the  trustees  for  the  Second  son,  who  was  one  of 
the  next  if  kin,  stated  a  preUminary  plea,  that  the  sisters  had 
no  title  to  pursue^HM  by  the  Court,  that  the  sisters  had  an 
•eoid^t  riaht  to  insist,  though  the  right  to  succeed  to  the  exe* 
entry  might  be  contingent:  the  ground  of  the  decision  being, 
that  it  was  incompetent  to  do  any  thing,  in  regard  to  the  rights 
or  property  of  a  lunatic,  by  which  the  natural  course  of  sac* 
cession,  on  his  death,ynight  be  altered s  and  that  those  even 
contingent^  iaterested  have  a  right  to  interfere  to  prevent  any 
mich  acts,  unless  they  can  be  shown  to  be  for  the  hmatie's  in* 
terest. 

In  virtue  of  a  commission  under  the  Great  Seal  of 
England,  and  of  an  inquisition,  the  present  Duke  of 
AthoU  was  declared  a  lunatic  on  27tii  May  1803,  and 
his  father,  the  late  Duke,  was  iqppointed  committee  to 
him.  On  11th  September  1818,  the  present  Duke 
was  cognosced  ^^i^iM,  insanua  et  furiosuSf  before  the 
macers  of  Court,  and  the  late  Duke  was  retoured  tutor* 
at-law  to  his  son,  and  administntor  of  all  his  lands  and 
esti^e,  till  his  death  or  reconvalescence.  These  charac- 
ters of  committee  and  tutor  the  late  Duke  continued 
to  hold  until  his  death,  in  September  1830.  The  pre- 
sent pursuers  are  the  surviving  sisters,  and  Lord  Glen- 
lyon,  one  of  the  defenders,  the  only  surviving  brother 
of  the  present  Duke,  is  the  heir,  and  the  pursuers  are 
next  of  kin  to  the  Duke.  Though  a  committee  was 
appointed  by  the  Lord  Chancellor^  no  tutor-at-law  was 
ever  served  in  this  country. 

On  the  death  of  his  father,  the  present  Dnke  suc- 
ceeded as  heir  of  entail,  under  several  deeds  of  entail, 
to  the  estates  of  Strathord  and  others,  in  the  county  <^ 
Perth.  These  deeds  contained  the  usual  prohibitions^ 
clauses  irritant  and  resolutive^  &c.  of  a  strict  eotaili 
and  besides,  conferred  a  power  to  the  heirs  in  posses- 
sion^ 

"  to  provide  th«r  younger  or  other  children,  beside  the  heir, 
with  three  years'  tree  rent  of  tlie  said  lands  and  estate,  so  fiir 
as  the  same  are  free  and  unaffected  for  the  time  with  any 
liferents  or  real  debts  that  may  or  shall  than  affect  the  same." 

On  18th  October  1824,  the  late  Duke,  while  tutor 
and  committee  for  his  son,  executed  A  bond  in  favour 
of  the  defenders,  as  trustees  for  his  younger  aon.  Lord 
Glenlyon,  to  the  extent  of  £24,000,  <<  or  of  such  other 
sum,  more  or  less,  as  three  free  years'  rent  of  the  said 
entailed  lalids  may  anboont  to  at  the  period  of  my  de- 
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eease,**  after  deduction  of  the  liferent  or  locality  of  the 
Duchess,  and  it  was  declared,  that 

"  the  amount  of  the  said  three  years'  free  rents  of  the  said  en- 
tailed estates  as  aforesaid,  shall  be  payable  to  the  said  trustees 
as  aforesaid,  in  three  instalments,  at  and  against  the  first, 
second,  and  third  terms  of  Martinmas  or  Whitsunday  that  shall 
happen  in  the  first,  second,  and  third  years  immediately  suc- 
ceeding my  decease,  and  that  by  three  instalments ;  that  is,  the 
first  instalment  of  one-third  part  thereof,  or  one  year's  free  rents, 
at  the  first  term  of  Whitsunday  or  Martinmas  after  the  expira- 
tion of  one  full  year  after  my  decease ;  the  second  instalment, 
of  one-third  part  thereof,  of  one  year's  free  rents,  at  the  first 
term  of  Whitsunday  or  Martinmas  after  the  expiration  of  two 
full  years  after  my  deceaM ;  and  the  remaining  third  instal- 
ment, of  one-third  part  thereof,  or  one  year's  free  rents,  at  the 
first  term  of  Whitsunday  or  Martinmas  after  the  expiration 
of  three  full  years  after  my  decease,  with  a  fifth  part  more,"  &c. 

It  was  further  provided,  that  the  persons  having  the 
custody  of  the  present  Duke,  should  be  entitled  to 
draw,  out  of  the  three  years'  free  rent,  £1500  a-year 
for  his  aliment  and  behoof;  and  it  was  declared, 

"  that  in  case  of  his"  (the  present  Duke)  "  surviving  me,  the 
right  of  the  said  James  Loi^  Glenlyon,  and  his  trustees  before 
mentioned,  shall  be  so  restricted  and  qualified  during  the  said 
three  years,  or  for  such  period  thereof  aa  the  said  Marquis  shall 
survive  me,  that  the  said  Marquis,  as  heir  of  entail  in  the  said 
lands  and  estate,  or  the  person  or  persons  for  the  time  having 
the  custody  and  management  of  his  person  and  affiurs,  shall  be 
entitled,  sind  have  power  and  liberty  to  draw  and  appropriate 
from  the  rents  and  duties  of  the  same  the  sum  of  £1500  Ster- 
ling per  annum,  for  the  support  and  maintenance  of  the  said 
Marquis :  the  sums  payable  to  the  said  James  Lord  Glenlyon, 
and  his^  trustees,  in  virtue  hereof^  being,  during  the  said  three 
years  (if  the  said  Marquis  shall  bve  so  long),  restricted  to  the 
surplus  rents  as  aforesaid,  after  deduction  of  the  said  annual 
sum  of  £1500  Sterling.  But  declaring,  that  in  consideration 
of  the  powers  hereby  reserved  to  the  said  Marquis  and  his 
managers,  and  in  lieu  and  in  place  of  the  sums  so  to  be  drawn 
and  appropriated  by  him  or  them,  the  said  trustees  for  the  said 
Lord  Glenlyon  shidl  be  entitled,  out  of  the  rents  of  the  said 
entailed  estates  for  the  fourth  year  after  my  decease,  to  draw 
such  a  sum  as  shall  be  equivalent  to  the  sums  which  shall,  in 
virtue  of  the  above  reserved  powers,  be  drawn  by  the  said  Mar- 
quis or  his  numagers  out  of  the  same,  during  the  said  three  years 
immediately  succeeding  my  decease,  with  interest  of  the  said 
several  sums  of  £1500,  from  the  respective  terms  at  which  the 
same  would  have  been  paid  to  the  said  trustees  for  the  said 
Lord  Glenlyon." 

In  further  security  of  the  provision,  the  granter  con- 
veyed the  rents  and  duties  of  the  entailed  estates  to 
the  extent  of  the  provisions,  under  the  reservation  and 
restrictions  above  mentioned,  in  favour  of  the  Duchess 
and  of  the  present  Duke. 

The  present  action  was  instituted  by  the  pursuers 
and  the  late  Lady  Charlotte  Drummond,  for  the  pur- 
pose of  having  the  bond  set  aside,  at  least  in  so  far  as 
it  exceeded  tlvee  years'  free  rents,  and  in  so  far  as 
payment  was  directed  to  be  made  out  of  the  three  first 
years,  and  in  part  out  of  the  fourth  year's  rents  imme- 
diately following  the  late  Duke's  death.  There  was 
another  conclusion,  that  the  present  Duke  and  his  legal 
guardian,  or  a  curator  ad  litem  to  be  named,  should  be 
ordained  to  stand  as  pursuers,  and  to  have  it  found 
that  the  bond  should  be  set  aside,  in  so  far  as  regarded 
these  four  years'  rents,  and  also  to  have  it  declared, 
that  the  Duke  had  a  right  to  enjoy  the  estate  as  any 
other  heir  of  entail,  without  any  such  appropriation  of 
the  rents. 

Defences  were  lodged  by  Lord  Glenlyon's  trustees, 


in  which  they  objected  to  the  title  to  pursue,  on  the 
ground  that  it  was  uncertain  whether  the  pursuers 
would  survive  the  Duke,  or  ever  become  entitled  to 
the  executry;  and  that,  in  the  event  of  their  death. 
Lord  Glenlyon  himself  would  be  heir  in  mobiUbus.  On 
the  20th  of  June  1833,  Richard  Mackenzie,  W.S.,  was 
appointed  to  be  curator  ad  litem  to  the  Duke. 

Defences  were  likewise  lodged  by  the  curator  for 
the  Duke,  in  which  it  was  stated,  that  the  curator  was 
of  opinion  that  the  Duke  had  no  sufficient  or  proper 
interest  to  join  as  pursuer.  The  only  point,  it  was 
stated,  which  fi^peared  to  affect  him,  was  the  question 
of  his  right  to  demand  assignations  from  the  trustees 
acting  under  the  bond  sought  to  be  reduced,  to  the 
extent  of  whatever  sums  might  be  paid  out  of  the  rents 
towards  payment  of  the  £24,000,  so  as  to  keep  up 
those  payments  as  debts  against  the  estate ;  but  as  the 
trustees  had  agreed  to  reserve  that  question  entire,  the 
curator  was  advised  that  the  Duke  had  no  interest  to 
appear  as  pursuer,  but  on  the  contrary,  that  he  ought 
to  resist  the  action. 

The  Lord  Ordinary  ordered  cases  to  himself,  on  the 
preliminary  pleas  stated  by  the  defenders  and  the  cura- 
tor for  the  Duke;  and  thereafter,  on  13th  May  1834, 

"  The  Lord  Ordinary  having  considered  the  revised  cases 
for  the  parties,  makes  avizandum  to  the  Court,  and  appoints 
printed  copies  of  the  revised  cases  to  be  put  into  the  boxes  of 
the  First  Division  of  the  Court,"  &c. 

**  Note — This  is  a  very  peculiar  case,  and  it  is  proper  for 
the  judgment  of  the  Court.  The  Lord  Ordinary  will  only  ob- 
serve, that  he  does  not  think  it  at  all  settled,  by  any  opinion 
which  the  curator  ad  litem  may  have  formed  on  the  merits  of 
the  reduction,  or  even  on  the  view  which  the  Court  may  take 
of  the  correctness  of  his  resolution  in  regard  to  the  interest  of 
the  Duke  of  Atholl.  His  Grace  being  in  the  unfortunate  situa- 
tion of  a  lunatic,  is  under  the  care  of  the  Court ;  and  it  will  be 
for  them  to  judge  of  these  matters.  But,  independent  of  any 
such  question,  as  to  the  course  to  be  taken  by  the  curator  ad 
litem,  the  question  remains,  whether  the  existing  nearest  of  kin 
have  not  a  good  title  to  insist  in  the  action.  The  merits  can- 
not be  considered  where  there  is  no  argument  on  one  side. 
The  Lord  Ordinary  will  only  say,  that,  in  the  state  of  the  case, 
he  is  strongly  inclined  to  think  that  the  pursuers  have  a  title 
derived  from  the  evident  interest,  though  but  a  contingent  in- 
terest. He  holds  the  rule  to  be,  that  nothing  shall  be  done  in 
regard  to  the  rights  in  property  of  a  lunatic,  by  which  the  na- 
tural course  of  succession,  on  his  death,  is  or  may  be  altered, 
and  that  those  contingently  interestM  in  that  succession  have  a 
right  to  interfere  to  prevent  any  such  acts,  unless  they  can  be 
shown  to  be  necessary  for  the  lunatic's  personal  interest.'* 

The  pursuers  argued^  that  it  was  not  competent  for 
the  late  Duke,  in  order  to  secure  the  provision,  to  con- 
vey the  rents  of  this  entailed  estate  which  were  to  fall 
due  after  his  death,  nor  was  it  competent  for  him  to 
direct  the  application  of  such  rents  after  that  event. 
It  was  uUra  vires  of  him,  as  he  could  only  grant  a 
bond  of  provision  in  terms  of  the  entail.  It  is  dear, 
that  the  practical  effect  of  this  declaration  was,  in  place 
of  making  the  provision  a  burden  upon  the  entailed 
estate,  to  take  the  whole  amount  out  of  the  first  four 
years'  rent,  and  thereby  to  diminish  the  moveable  pro- 
perty of  the  lunatic  to  that  extent ;  and,  in  the  event 
of  his  dying  after  the  end  of  four  years,  and  being  suc- 
ceeded by  Lord  Glenlyon  as  heir  of  entail,  to  give  the 
estate  to  his  Lordship,  free  of  the  provision,  and  to 
diminish  his  Grace's  executry,  to  the  prejudice  of  his 
next  of  kin,  to  the  extent  of  £24,000.    ll^s  was  plain- 
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ly  prejudicial  to  his  Grace's  interests,  and  was  an  act 
which  no  committee  or  tntor-at-law  was  entitled  to  do. 
It  was  peculiarly  nnjust  to  the  pursuers,  because,  by 
their  several  contracts  of  marriage,  in  which  the  lato 
Duke,  their  father,  was  a  contracting  party,  they  had 
an  option  either  to  take  £10,000,  or  to  claim  a  share 
of  their  brother's  ezecutry,  in  which  event  their  pro- 
visions  were  to  be  limited  to  £6000 ;  and  as  they  were 
entitled  to  exercise,  and  have  actually  exercised  that 
option,  any  attempt  to  diminish  the  executry  was  in 
violation  of  the  obligation  in  their  onerous  contracts. 
Unquestionably  the  Duke,  had  he  been  of  sound  mind, 
had  a  good  title  to  try  the  validity  of  the  bond,  and 
he  and  his  curator  ad  litem  have  an  equally  good  title. 
The  footing  on  which  the  curator  had  put  the  case  was 
unfounded  ;  for  it  was  said,  that  the  only  interest  the 
Duke  could  have,  was  a  right  to  demand  assignations. 
Now  the  law  contemplates  the  possibility  of  a  reco- 
very. But  if  so,  and  if,  in  place  of  paying  only  the 
interest  of  £24,()00,  the  whole  debt  shall  have  been 
discharged  out  of  the  rents  of  his  estate,  is  it  for  the 
interest  of  the  Diike  that,  upon  such  recovery,  he 
should  not  have  the  money  at  his  command  ?  This 
money  is  his  absolute  property,  provided  he  succeed  in 
reducing  that  bond,  the  title  to  challenge  which  is  now 
in  question,  and  which,  in  arguing  that  question  of 
title,  must  be  assumed  to  be  reducible,  and  uUra  vires. 
It  is  one  thing  to  have  a  sum  of  £24,000  in  hand,  and 
another  and  very  different  thing  to  have  a  right  to  de- 
loand  assignations  to  that  extent,  so  as  to  create  a  bur- 
den upon  an  entailed  estate.  But  the  right  to  obtain 
assignations  was  not  conceded:  it  was  only  reserved 
to  be  discussed^  after  the  provision  had  been  paid  and 
discharged.  Now  it  was  argued,  that  had  the  Duke  been 
sane,  no  such  proceedings  would  have  been  adopted  as 
expedient,  but  far  less  so  was  it  where  the  interest  of 
a  lunatic  was  at  stake.  Not  only  is  the  act  complain- 
ed of  calculated  to  make  an  alteration  in  the  succession 
of  the  lunatic,  but  it  is  a  direct  encroachment  upon  his 
existing  rights.  Assume  that  the  bond  was  correct  in 
point  of  amount,  and  that  the  late  Duke  was  entitled 
to  make  a  provision  of  £24,000  for  one  of  his  younger 
children  (which  is  by  no  means  admitted),  look  at  the 
practical  effect  of  the  declaration  and  provisions  which 
the  former  heir  made  to  affect  the  enjoyment  of  the 
estate  by  his  successor.  The  rental,  according  to  the 
estimate  in  the  bond,  is  £8000  a-year.  The  sum  of 
aliment  which  the  bond  permits,  is  £1600    0    0 

The  interest  of  £24,000,  at  five  per  cent, 
per  annum,  is        -  -  -         1200    0    0 


£2700  0  0 
And  deducting  £2700  a-year  from  £8000,  the  rent  of 
the  estate,  the  heir  of  entail  loses  £6300  for  each  of 
the  three  first  years,  being  £16,900 ;  and  if  he  should 
survive  another  year,  the  three  years'  payments  of 
£1500  each,  being  £4600,  are  also  to  be  deducted 
from  that  fourth  year's  rent  Was  this  a  provision 
which  the  curator  of  a  lunatic  was  entitled  to  make,  or 
is  it  not  rather  clearly  one  which  such  a  curator  is  en- 
titled to  challenge  ?  But  no  tutor  has  hitherto  been 
served  to  the  Duke  of  AthoU,  and  the  question  is, 
whether  his  next  of  kin  are  entiUed  to  interfere?  Now, 
the  objection  is>  that  they  have  no  immediate  interest, 


and  as  they  may  predecease  his  Oraoei  it  is  doubtful 
whether  they  ever  shall  have  any  interest.  It  certain- 
ly is  a  possible  contingency  that  the  Duke's  younger 
sisters  may  predecease  him,  and  that  the  defender, 
Lord  Glenlyon,  may  survive.  But  because  such  a 
contingency  may  occur,  and  in  that  event,  the  pursuers 
may  come  to  derive  no  benefit  from  the  succession, 
does  it  follow  from  this  that  they  have  no  right  to  chal- 
lenge a  deed  immediately  and  directly  prejudicial  to 
their  brother,  which,  from  his  lunacy  and  want  of  a 
legal  guardian,  he  himself  cannot,  as  is  assumed,  bring 
under  challenge  ?  What  injury  can  result  from  having 
the  lunatic's  right  asserted  and  his  property  restored  to 
the  situation  in  which  it  would  have  been,  had  no  en« 
croachment  been  committed  on  his  rights?  But  by 
whom  is  this  objection  to  the  title  ?  It  is  by  anoth^ 
of  the  next  of  kin ;  who,  on  the  one  hand,  if  he  should 
be  the  sole  survivor,  will  reap  the  whole  benefit  of  the 
moveable  succession,  which,  it  is  the  object  of  the  action 
to  secure,  and  whO)  on  the  other  han((  should  he  suc- 
ceed to  the  estate  as  heir, — the  executry  being  vested 
in  the  pursuers, — ^their  survivors  would  draw  the  whole 
benefit  from  that  legal  act,  which  this  suit  is  intended 
to  set  aside.  There  being  no  legal  guardian,  and  the 
heir-at-law  having  an  adverse  interest,  the  next  of  kin 
are  the  only  parties  who  can  appear  and  bring  the 
matter  under  judicial  notice.  Having  done  so,  is  not 
the  Court,  as  the  guardian  of  all  those  who  are  not 
otherwise  legally  protected,  in  the  same  manner  as  the 
Lord  Chancellor  in  England,  tanquam  bonus  ptUer 
famiiiasf  called  upon  to  protect  the  estate  of  this  un- 
fortunate person  from  dilapidation  or  encroachment  of 
every  kind,  and  specially  fh>m  an  attempted  encroach- 
ment by  a  former  guardian  ?  It  is  not  said  that  any 
other  party  is  entitled  to  interpone ;  and  although  it 
may  be  true  that  remoter  connections  of  the  lunatic 
may  come  to  have  the  benefit  of  the  succession,  namely, 
the  children  of  the  pursuers  and  the  younger  children 
of  Lord  Glenlyon,  in  the  event  the  Duke  should  sur- 
vive his  brothers  and  both  his  sisters*  there  seems  no 
reason  for  excluding  the  next  of  kin  now  in  existence, 
because  remoter  connections — ^in  this  case,  the  children 
of  such  next  of  kin — ^may  come  to  derive  the  practical 
benefit  of  this  chaUenge.  It  has  already  been  seen, 
that  where  a  tutor  wishes  to  make  a  sale  of  the  pro- 
perty, he  must  call  the  heir  or  next  of  kin  of  a  minor. 
Indeed,  any  tutor  or  curator,  desirous  of  doing  any  ex- 
traordinary act  of  management,  has  no  other  means  of 
having  the  authority  of  the  Court,  than  by  calling  the 
heir  or  next  of  kin,  and  in  this  matter  there  is  no  dif- 
ference betwixt  the  case  of  a  minor  and  a  lunatic  It 
is  very  true,  that  questions  of  this  sort  have  generally 
arisen  after  the  death  of  the  pupil  or  lunatic,  and  where 
the  more  immediate  interest  of  the  heir  or  executor  has 
emerged.  But  during  his  life  there  are  no  other  parties 
having  an  interest  who  can  be  called,  and  the  mere 
contingency  of  their  interest  surely  can  be  no  objection 
to  their  title,  especially  where  it  is  impossible  to  show 
that  any  evil  can  result  from  their  interference,  and 
where  no  party  can  have  any  legitimate  object  in  re- 
sisting their  tiUe,  to  have  the  rights  of  the  minor  fairly 
assierted.  Nothing  is  more  clearly  "fixed,  than  that  a 
curator  can  do  nothing  to  injure  the  succession  of  his 
ward*    The  allegation  in  the  present  action,— 4he  truth 
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of  which  must  be  assttmed  in  arguiDg  the  title-^-is^  thai 
the  late  Duke,  while  holding  the  offices  of  tutor  and 
committee,  executed  a  certain  deed  pr^udicial  to  th^ 
lunatic,  and  calculated  to  deprive  him  of  a  part  of  the 
liferent  enjoyment  of  his  entailed  estate,  and  to  diminish 
the  amount  of  his  moveable  property.  That  the  Duke 
was  not  entitled  to  do  this,  either  by  the  law  of  Scot* 
land  or  the  law  of  England,  is  clear.  No  tutor,  either 
to  a  minor  or  a  lunatic,  can  do  any  deed  which  is  to 
have  the  effect  of  altering  the  succession  of  the  ward* 
Property  may  be  secured  and  preserved,  and  all  mea* 
sures  tending  to  this  result  will  be  supported,  but 
nothing  like  an  attempt  to  prejudice  the  succession  of 
the  pupil  can  be  supported.  In  Support  of  this  propo- 
sition the  following  authorities  were  cited  :-^Baiikton, 
B.  L,  tit.  7,  §  29.  Ross  V.  Ross,  31st  January  1793; 
Morr.  5545.  Lady  Christian  Graham  and  Others  v. 
Earl  of  Hopetoun,  6th  March  1 798 ;  Morr.  5599-  Mad- 
dook's  Practice  of  the  Court  of  Chancery,  Vol.  II.,  p. 
747.  Highmore's  Treatise  on  the  Law  of  Idiotcy  and 
Lunacy,  pp.  21,  60,  72,  79,  VoL  IL,  p.  748.  Brown's 
Sup.,  Vol.  I.,  p.  717;  loglis  v.  Macmorraa,  25th  No- 
vember 1674.  Highmore  on  Idiotcy,  p«  81.  Mar- 
chioness of  Annaadale ;  Ambler^s  Chancery  Reports  by 
Blunt,  p.  79.  Sandford  on  Entails,  p.  262.  Earl  of 
Peterburrow  «.  Creditors  of  Sir  Peter  Eraser  of  Durris, 
4th  February  1736;  Morr.  3086.  Wauchope  and 
Others  v.  John  Duke  of  Roxbui^he^  14th  December 
1815 ;  F.C. 
At  advising,  the  Court 

"  Sustain  the  title  of  Lady  Strathallan  and  her  httsbasd,  for  hi« 
iaterett,  snd  otben,  as  punuers  in  this  action,  and  remit  the 
cause  to  the  Lord  Ordinary,  Cnniiyhamey  to  proceed  as  shall 
be  just." 

Lord  Ordinary^  Honcreiff.-— llv  pwriuert.  Dean  of  Faculty 

£ope),  P.  Eobertson;  A.  Mony penny,  W.S.,  Agent, — For 
rd  GUnlyon*9  Thitteet^  D.  M'Neill,  Patoo ;  H.  Grahame, 
W.S.,  Agent — H.  J.  Robertson;  M'Kenzieand  Sharpe,  W.S., 

Agentt  fir  Duki  ofAtkoU  and  Curator  ad  Litem S.,  Clerk. 

—rO'D-F.] 


23cf  Jfaj^  1837. 
Second  Division (J.D.M.)    • 

No.  246. — Russsi^  and  Aitken,  Pursuers  and  Adno- 
catorsj  t7.  AiiEXAHDEB  M'Fa&laive,  Defender  and 
Respondent. 

Pxocesa— Competency — ^Dofendar — Bank  Agent — Bill  of  Ex- 
change— Indorsation— ^j>arty  having  •ent  a  sum  of  money  to 
a  bank's  office  to  retire  a  bill,  and  Having  instructed  tke  messen" 
ger  to  procure  an  indorsation  in  particular  terms ;  and  the  money 
having  been  paid,  and  the  biU  delivered  up  witkout  tke  indorsa^ 
tion ;  amd  tke  meuenger  kavimg  eubaequetuly  returned  to  the 
bank's  agentf  requesting  him  to  adhibit  Ae  required  indorsation, 
whick  he  tken  refused  to  do^  but  gave  the  ordinary  one  ;  a  peti- 
tion kaving  been  presented  to  tke  Skeriff,  founded  on  the  act 
complained  of  as  a  personal  act,  alleged  to  be  a  wrong  done  by 
the  bank  agent — Held,  in  an  advocation  of  tke  SkeriJjTs  Judg^ 
ment  dismissing  tke  petition,  tn  respect  of  tke  decision  in  King 
V.  Skirra,  2Sd  January  1827,  tkat  tke  agent  kaving  acted,  m 
receiving  payment  of  the  bill,  as  agent  for  the  bank,  could  not 
qfterwards  alter  kis  acting  on  kis  own  individual  aceount^  and 
tkat  tke  petition  to  tke  Sner\jf,  directed  against  kirn  as  an  ui« 
dividual,  was  incompetent. 

The  pursuers,  who  are  writers  in  Falkirk,  acting  as 
agents  for  t&e  trustees  of  the  late  Robert  3coU,  baker 
in  Falkirk,  were  requested  by  them  to  take  up  aqd  pay 


such  acoeptanoes  due  at  any  of  the  banks  in  FaUdrk 
to  Mr  Scott,  as  should  be  dishonoured  by  the  accep- 
ters, and  to  keep  them  in  force  against  all  parties  there* 
on  for  the  amount.  They  accordingly  paid  several  of 
these,  and  received  indorsations  to  them.  In  particu- 
lar, they  paid  one  to  the  agent  of  the  National  Bank, 
on  an  indorsation  of  the  foUowing  tenor :  **  Pay  Messrs 
Russel  and  Aitken,  writers,  Falkirk,  for  behoof  of  the 
trustees  of  Mr  Robert  Scott,  without  reoourse.**  An 
acceptance  of  Mr  Andrew  Smith,  baker,^Carron,  to  Mr 
Scott,  for  £60,  due  25th  February  1835,  was  discount- 
ed by  him  with  the  defender,  as  agent  for  the  Bank  of 
Scotland.  On  2d  March  following,  the  pursuers'  cash* 
keeper  sent  John  Kincaid,  one  of  their  apprentices, 
with  money  to  pay  the  bill  by  Smith  to  the  defender, 
as  agent  for  the  bank,  in  the  same  way  as  had  been 
done  with  regard  to  the  other  bill  paid  to  the  National 
Bank.  This  sum  was  laid  upon  the  bank  counter  by 
Kincaid,  and  taken  up  by  one  of  the  clerks  or  teller  in 
the  bank,  who  entered  the  payment  in  the  books,  and 
handed  over  the  bill,  inquiring  if  he  wished  a  marking 
on  the  back  by  whom  the  bill  was  paid.  Kincaid  im- 
mediately came  to  the  pursuers  with  the  bill,  wishing 
to  know  what  marking  was  required.  Mr  Russel  was 
in  the  office  at  the  time,  and  he  inunediately  gave  Kin- 
caid the  acceptance  which  they  had  previoudy  retired 
at  the  NatiomJ  Bank,  and  stated,  that  he  wished  an  in- 
dorsation to  be  made  on  the  bill,  in  the  same  terma  as 
that  from  the  National  Bank.  Kincaid  immediately  re- 
turned to  the  Bank  of  Scotland  with  the  bill,  and  that 
paid  to  the  National  Bank,. and  handed  them  both  to  the 
teller  to  whom  he  had  ^iven  the  money,  with  a  request 
that  a  marking  and  indorsation  should  be  put  the  same 
as  was  on  the  National  Bank  bill.  The  clerk  or  teller  car- 
ried both  bills  to  the  defender,  and  mentioned  to  him 
the  pursuers'  request,  who  put  upon  the  bill  for  which 
the  money  had  been  paid,  **  Received  payment  from 
Messrs  Russel  and  Aitken,  Falkirk."  (Signed)  ''  A.  M<- 
Farlane,  Agent."  On  Kincaid  bringing  the  bill  to  the 
pursuers  in  this  state,  they  immediately  wrote  to  the 
defender  in  the  following  terms : 

**  Albxandbb  M'FAaLANB,  Esq.,  Bank  of  Scotland's  Offire, 

FaUdrir Falkirk,  2d  Marck   1835 Sot,   Having  oocaaun 

this  day  to  pay  yon,  as  agient  of  the  braneh  of  the  Bank  of 
SootUnd  here,  a  dishonoured  UU  of  Mr  Andrew  Smith,  indorsed 
by  our  late  friend,  Mr  Robert  Scott,  to  the  bank,  we  desired 
our  boy  who  carried  the  money  to  the  bank  to  ask  you  to  make 
the  foUowing  marking  thereon  : — '  Pay  Messrs  Russel  and 
Aitken,  writers,  Falkirk,  for  behoof  of  the  trustees  of  the  Uite 
Mr  Robert  Scott,  without  recourse  ;*  and  in  order  to  show  that 
we  were  asking  nothing  more  from  you  than  others  gare  in 
similar  circumstances,  we  desired  the  boy  to  show  you  another 
bill  of  Mr  Scott's  niiich  we  retired  the  other  day  from  yoor 
nei|[hbour,  the  agent  for  the  National  Bank,  on  which  he  put  a 
similar  marking.  Instead  of  doing  so,  however,  you  hare  put 
the  foUowing  marking  thereon  : — *  Received  pi^finent  firam 
Messrs  Russd  and  Ai^en,  Falkirk.'  Now  this  iviU  not  answer 
our  purpose.  We  therefore  beg  to  know,  whether  you  are  dis- 
posed to  put  on  the  biU  the  marking  which  we  wish,  and  on 
which  alone  the  amount  was  paid,  or  to  return  the  money. 
The  bearer,  who  carries  Smith  s  bill  with  him,  wiU  wait  your 
answer.     We  are,"  &c    (Signed)   "  Rdbbbl  and  Aitcbn.*' 

The  defender  returned  the  following  answer  to  this 
letter : 

**  Bank  of  86oa«id*s  Onee.^fidhirk,  %d  March  18S5.-. 
Messrs  Rossbl  sad  Axtxen,  wtiCers,  Fslkirk«-.8ias,  la  reply 
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to  your  letter  of  tliu  date,  I  hold  it  to  be  quite  illegal  to  in- 
dorse •  bill  to  any  party  after  it  has  become  due.  But  if  yon 
cboose,  I  can  ask  the  bank  at  Bdinburgh  whether  they  are 
agreeable  to  grant  you  an  assignation  to  the  bill  to  which  your 
letter  refers,  you  of  course  paying  the  expense.     I  am/'  &c. 

(Signed)        " A.  M'Fablane,  Agent** 

Upon  receiving  this  answer,  the  purauers  immediate- 
ly replied,  that  they  considered  the  indorsation  they 
required  perfectly  legal,  and  that  if  not  given,  or  the 
money  returned,  they  would  adopt  such  proceedings 
as  they  thou|^t  fit.  No  answer  having  been  returned, 
an  application  was  presented  to  the  Sheriff  at  Falkirk, 
setting  forth  the  proceedings  of  the  defender  as  agent 
for  the  bank,  and  praying  that  he  might  be  ordained 

"  forthwith  either  to  indorse  over  the  said  bill,  in  the  terms 
aboTe  mentioned,  to  the  petitioners,  or,  as  to  your  Lordship  shall 
appear  most  meet*  decern  and  ordain  the  said  Alexander  M'Facu 
hne  Airthwith  to  make  payment  to  tha  petitioners  of  the  said 
mm  of  £60.  3.  8.,  with  interest  thereon  from  the  said  2d  day 
of  March  1835,  till  pidd ;  reserving  daim  to  the  petitioners,  and 
the  trustees  of  the  said  Robert  Scott,  for  whatever  damages  they 
hare  sustained,  or  may  sustain  in  the  premises,  on  account  of 
the  said  Alexander  H'Farlane  defender's  most  improper  con- 
duct." 

The  defender  pleaded  in  answer : 

"  \tt.  The  respondent,  though  agent  for  the  Governor  and 
Company  of  the  Bank  of  ScoUand  at  Falkirk,  is  not  personally 
responsible  to  the  public  for  any  of  the  transactions  of  the 
bsnk,  consequently,  no  action  can  be  sustained  against  him  for 
repetition  of  money  paid  to  him  in  his  official  capacity  as 
sgent  for  the  bank, — and  ho  maintains,  that  such  action  can 
be  directed  only  against  the  bank,  and  that  in  the  manner 
pointed  out  by  its  constitution ;  and  as  this  action  is  confes- 
aedly  laid  upon  a  bank  transaction,  he  submits  that  he  is  not 
the  proper  party  against  whom  it  ought  to  have  been  brought, 
he  having  only  been  the  custodier  of  the  bill  for  behoof  of  tho 
bank." 

This  defence  was  sustuned  by  the  Sheriff,  and  the 
defender  assoilzied  with  expenses.  The  judgment  was 
founded  on  the  case  of  King  t?.  Shirra,  23d  January 
1827.  The  present  advocation  was  then  brought,  in 
which  it  was 

Pleaded  foot  the  pursuers  and  advocatcMrs — 1.  The 
petition  to  the  Sheriff  having  been  presented  on  the 
gnrand  of  an  illegal  and  improper  act  done  by  the 
respondent  individually,  its  condumons  were  proper- 
ly directed  against  him,  and  there  was  no  necessity 
for  calling  as  parties  to  the  proceeding,  others  who 
bad  no  share  in  the  illegal  act,  or  either  were,  or 
could  be  presumed  to  be  cognizant  of  the  transac- 
tion. 2.  The  leading  conclusion  of  the  petition  being 
for  restitution  of  money  improperly  taken,  and  wrong- 
ftilly  retained  by  the  respondent,  out  of  the  proper 
oourse  of  his  duties  as  bank  agent,  and  there  having 
been,  according  to  the  allegation  of  the  petitioners, 
no  finished  transaction  with  the  bank,  the  petition  was 
competently  laid,  and  properly  insisted  in  against  the 
respondent  alone.  3.  The  advocators  having  tendered 
payment  of  the  bill  in  question,  to  which  they  were  no 
puties,  on  the  express  understanding  and  condition 
that  the  respondent  should  indorse  it  to  them  without 
recourse,  the  respondent  never  could  acquire  any  legal 
right  to  the  money,  except  on  fulfilment  of  that  con* 
dition,  and,  accordingly,  he  was  bound  either  to  have 
M  indorsed  the  bill,  ot  to  have  returned  the  money. 
4.  The  respondent  having  not  Only  failed  to  complete 


the  transaction  upon  the  only  footing  on  which  it  was 
proposed  to  be  completed,  but  vitiated  the  bill,  and 
put  an  end  to  its  character  as  a  negotiable  instrument, 
is  bound  to  make  restitution  of  the  sum  illegally  taken 
and  retained  by  him.  5.  The  condition  on  which  the 
money  was  tendered  having  been  explicitly  stated  in 
the  advocators^  letter  to  the  respondent,  of  2d  March 
1835,  and  that  condition  not  having  been  denied  in 
the  respondents'  answer  of  same  date,  the  condition 
must,  in  so  far  as  not  qualified  by  the  advocator's  own 
admissions,  be  held  to  be  established,  until  at  least  the 
respondent  shall  bring  evidence  to  the  contrary.  6. 
The  pretence  on  which  the  respondent  refused  to  in- 
dorse the  bill,  viz.  that  it  is  <<  quite  illegal  to  indorse  a 
bill  to  any  paj*ty  after  it  has  become  due,"  besides  that 
it  formed  no  good  ground  for  adhibiting  a  receipt  in 
the  £Eice  of  a  tender  of  payment,  qualified  by  the  con- 
dition that  such  an  indorsation  should  be  given, — ^was 
in  itself  untenable,  and  one  which  neither  the  respon- 
dent, nor  any  other  party,  had  any  right  or  interest  to 
plead.  7.  The  respondent  was  not  entitled  to  relieve 
himself  of  the  obligation  to  indorse  the  bill,  or  to  re- 
turn the  money,  or  to  shift  the  responsibility  for  his 
breach  of  that  obligation  on  the  Bank  of  Scotland,  un- 
der the  pretence  that  he  acted  not  in  his  private  cha- 
racter, but  as  the  agent  of  that  bank,  because  the  money 
never  was  truly  paid  to  the  bank,  but  illegally  taken 
possession  of  by  the  respondent,  contrary  to  the  terms 
of  hii^  commission  as  bank  agent ;  and,  besides,  the 
bank  had  no  interest  to  object  to  the  indorsation  c^  the 
bill  without  recourse.  8.  The  true  facts  upon  which 
the  case  of  King  v.  Shirra  were  decided,  and  upon  the 
strength  of  which  decision  the  Sheriff  rests  his  judg- 
ment in  this  case,  having  been  essentially  different  iu 
their  nature  and  character  firom  those  occurring  in  the 
present  case,  that  decision  ought  not  to  regulate  the 
judgment  in  this  case. 

The  respondent  pleaded — 1.  As  it  appears  from  the 
statements  in  the  original  petition  presented  by  the 
advocators  to  the  Sheriff,  that  the  respondent  acted 
in  all  that  related  to  the  bill  in  question,  exclusively 
as  the  agent,  and  on  behalf  of  the  Bank  of  Scotland, 
and  as  it  is  only  in  that  character  that  he  could  ob- 
temper  the  conclusions  of  the  petition,  it  was  incom- 
petent and  irreleyant  to  sue  him,  in  any  form  of  ac- 
tion, as  personally  liable,  or  bound  either  to  indorse 
the  bill,  or  make  repetition  of  its  amounL  On  the  face 
of  the  petition  itself,  the  transaction  was  a  transaction 
by  the  Bank  of  Scotland,  and  against  the  bank  alone 
should  the  action  have  been  directed.  2.  There  is  no 
relevant  averment  in  the  petition)  that  the  respondeat 
acted,  not  as  agent  for  the  bank,  but  in  his  individual 
capacity,  or  that  he  violated  Uie  instructions  of  the 
bank,  or  exceeded  his  power  as  their  agent ;  and  even 
if  such  a  question  had  been  raised,  the  bank  necessarily 
behooved  to  be  called  as  parties. 

"  November  12,  1836 The  Lord  Ordinary  having  con- 
sidered the  closed  record,  and  heard  parties'  procurators  there- 
on, and  made  avizandum, — In  respect  of  the  decision  in  the 
case  of  King  v.  Shirra,  January  23,  1827,  repels  the  reasons  of 
advocation,  and  remits  the  oause  eimpUciier  to  the  Sheriff,  and 
decerns:  Finds  expenses  due,  and  remits  the  aooooat,  when 
lodged,  to  the  auditor  to  be  taxed. 

**  Note Though  this  advocation  relates  to  a  mere  matter 

of  form,  and  it  would  evidently  have  been  much  vriser  to  give 
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up  the  point  «t  firsts  and  niae  a  new  action  against  the  honk 
and  their  agent,  it  has  not  been  without  considerable  difficulty 
that  the  Lord  Ordinary  has  come  to  the  conclusion  expressed 
in  the  interlocutor.  He  will  not  prejudge  the  merits  of  the 
ease.  But  whatever  may  be  the  legal  merits  of  it,  he  cannot 
say  that  he  approves  of  the  proceeding  of  taking  and  retaining 
the  money  in  the  circumstances  stated,  and  all  but  admitted  in 
the  respondent's  letter,  p.  3  of  advocation )  and  he  feels  the 
force  of  the  argument  of  the  advocators,  that  the  act  complained 
of  being  a  peraonai  act,  alleged  to  be  a  wrong  done  by  the  re- 
spondent, he  individually  should  be  the  proper  party.  He  is 
unable  however  to  distinguish  the  case  from  that  of  King  v. 
Shirra,  and  he  is  of  opinion  that  uniformity  of  decision  in  such 
a  question  is  of  chief  importance.  It  is  true  that  the  payment 
of  the  money  in  King's  case,  was  a  k>ng  time  before  the  action 
was  brought.  But  the  act  complained  of  was  in  the  mode  of 
its  appUcatioD,  and  if  it  could  be  justly  held  in  that  case  that 
the  money  was  paid  to  the  bank,  it  is  not  easy  to  deny  that  it 
was  so  in  the  pr^Bsent  case.  It  is  not  in  the  record  that  ICincaid, 
the  young  man  intrusted  by  the  advocators,  refused  to  pay  the 
money,  or  to  leave  il  on  getting  the  receipt  given,  or  that  he 
did  at  the  time  demand  it  back,  when  he  saw  that  the  receipt 
was  not  in  the  terms  required ;  and  though  this  may  have  arisen 
from  a  natural  oversight,  iiv  reliance  that  the  indorsation  would 
be  in  conformity  to  the  terma  laid  before  the  respondent,  yet, 
rightly  or  wrongly,  the  money  was  paid  or  delivered  to  the  btaUk 
■in  the  person  of  their  agent.  In  but,  the  only  evidence  the 
advocators  have  of  the  paymemt>  is  that  very  receipt,  and  the 
respondent's  admission,  quaufied  as  it  is.  The  Lord  Ordinary 
is,  therefore,  unable  to  find  any  difierence  in  principle  between 
this  case  and  that  of  King,  though  he  has  considered  it  minute- 
ly, thmking  the  plea  rather  of  a  captious  nature,  and  if  the 
Court  thought  it  necessary  to  go  into  it  in  King's  case,  even 
where  it  had  not  been  stated  in  the  Inferior  Court,  he  does  not 
see  how  he  can  reject  it  in  a  case  in  which  it  was  stated  at  the 
very  first." 

The  advocators  reclaimed.     On  advising, 

Lord  Juatiee- Clerk. — I  am  in  the  same  situation  as  Lord 
MoncreiiT,  for  I  cannot  distinguish  between  the  preseut  case 
and  that  of  King  v.  Shirra,  which  is  a  decision  we  cannot  dis- 
turb; where  such  a  point  is  distinctly  fixed  it  should  in  no  way 
be  disturbed.  The  defender  having  acted,  in  receiving  payment 
of  the  bill,  as  agent  for  the  bank,  could  not  afterwar£  alter  his 
acting  on  his  own  individual  account. 

Lord  Gleniee. — I  concur.  The  petition  to  the  Sheriff  might 
liave  been  so  laid,  as  to  have  included  the  defender  as  an  indi- 
iddual,  while  it  is  against  him  as  bank  agent  solely. 

Their  Lordships  refused  the  reclaiming  note,  with 
additional  expenses. 

Lord  Ordinary,  Moncreiff. — Act,  Dean  of  Faculty  (Hope), 
Paton;  James  Bum,  W.S.,  Agent,~^AU,  Whigham;  David- 
sonsand  Syme,  W.S.,  Agenie — Mr  RoUand,  Clerk f  J.D.M.J 


John 


23dMa^lS37. 
Second  Divi8ion..-(J.D.M.) 

No.  247«p— James  M^Fabi^ane,  Pursuer^  t 

FisHSJty  Defender. 

Trust,  Constitution  of^Statute  1096~Evidence-^Competency 
->/}i  an  etHm  Iff  declarator  of  tnut  under  the  Statute  1606 
— Meld  that  writinge  under  the  hande  qf  the  parties,  e^ffi- 
eienthf  indicating  an  intention  to  eonatitute  a  trust,  though  not 
in  the  form  of  an  express  and  formal  back-bond  or  declaration 
of  trust,  are  sufficient  to  qualify  the  ^ct  of  an  absolute  written 
title. 

This  was  an  action  of  declarator  of  trust,  to  have  it 
found  that  certain  subjects  in  Paisley,  the  titles  to 
which  stood  in  name  of  the  defender,  were  held  by  him 
in  trust  for  the  benefit  of  the  defender  and  himself 
jointly. 


The  Lord  Ordinary  found  that  it  was  sufficiently 
established,  scripto  of  the  defender,  that  the  property 
in  question,  though  held  by  titles  taken  in  the  name  of 
the  defender  only.  Was  so  taken  and  held  as  the  joint 
property  of  the  defender  and  pursuer.  This  finding 
proceeaed  (independently  of  a  great  deal  of  real  evi- 
dence) upon  a  combination  of  documents  which  were 
the  proper  writs  of  the  defender.  In  which  he  declared 
or  acknowledged  the  property  to  be  joint. 

The  defender's  plea  was,  that  as  the  summons  set 
forth  that  the  subjects  were  acquired  by  the  defen- 
der, and  the  rights  and  titles  to  the  same  taken  in 
his  name,  in  trust  and  for  behoof  of  himself  and  the 
pursuer,  as  joint  and  equal  proprietors,  and  concluded 
to  have  it  declared  that  the  deeds  granted  to  the  de- 
fender were  a  trust  in  the  defenders  person,  for  the 
use  and  behoof  of  himself  and  the  pursuer,  their  heirt 
or  assignees,  or  at  least  was  a  trust  to  the  extent  of 
one  equal  half  thereof,  pro  indiviso^  for  the  use  and 
behoof  of  the  pursuer ;  and  as  this  was  contradicted  by 
the  deeds  themselves,  and  denied  by  the  defender,  it 
was  not  competent  to  prove  the  same,  except  upon  a 
declaration  or  back-bond  of  trust,  lawfuUy  subscribed 
by  the  person  alleged  to  be  the  trustee^ '  or  unless  the 
same  were  referred  to  the  oath  of  the  party  nn^lieiter. 
Stat.  1696,  c.  26. 

Upon  this  plea  the  Lord  Ordinary  subjoined  the 
following  note  to  his  interlocutor : 

'*  Unless  it  is  to  be  held  to  be  the  effect  of  the  dedtion  in 
•the  case  of  Duggan  v.  Wright,  2d  Bfardi  1807,  that  notfaiog 
but  an  express  and  formal  back-bond  or  declaration  of  trust  on 
be  admitted  to  prove  a  case  of  trust  or  joint  property,  the  Lord 
Ordinary  must  be  of  opinion,  that  the  pursuer's  avennest  of 
trust,  to  the  extent  of  the  property  being  held  for  the  joint  be- 
nefit, and  at  the  joint  risk  of  Uie  parties,  is  fully  proved  in  tins 
case.  But  he  understands  the  doctiine  of  that  case,  as  ezpre<»- 
ed  in  the  judgments,  to  go  no  farther  than  this,  that  ntider  the 
Statute  1696,  trust,  to  qualify  the  effect  of  a  written  title,  on 
only  be  proved  scripto  veljuramento  of  the  party,  and  that  oo 
parole  evidence  is  admissible ;  and  so  it  appears  to  have  been 
held  in  the  ease  of  Lyon  v.  Reid,  25th  May  1830.  The  jadg- 
ment  in  the  case  M'Kay  v.  Ambrose,  merely  imports  that  the 
Court  did  not  think  the  writiogs  in  that  case  anOciettt  to  prove 
the  trust  averred." 

The  Lord  Ordinary's  jadgment  having  been  reciaim- 
ed  against,  on  advising, 

Lord  Justice' Clerk, — There  bno  ground  for  doubting  the 
principles  on  which  the  Lord  Ordinary  s  interlocutoris  founded. 
(His  Lordship  read  the  Statute  1696).  No  formal  deed  is  re- 
quired i  and  though  it  must  be  a  deed  lawfully  subscribed,  it 
is  enough  if  it  bear  on  its  £nee  that  it  is  a  deed  held  in  trust.  A 
plain  indication  of  the  meaning  of  the  parties  is  all  that  is  re- 
quired. It  would  be  a  most  judaical  interprMalion  of  the  Stt- 
tute  to  require  more.  The  case  of  Dug^m  and  Wright  ertip 
tablishes,  that  if  there  is  no  writing  of  sulBcieDt  import,  a  ruib- 
ling  proof  cannot  be  allowed.  Mere  inference  will  not  do. 
There  must  be  in  the  writings  a  plain  indication  of  the  inten- 
tion of  the  parties.  I  do  not  thiid^  the  real  eridence  referred 
to  by  the  I/ord  Ordinary  admissible,  and  reject  it  entirely.  On 
the  hoe  of  the  documents  in  this  case,  the  trust  it,  in  ny 
opinion,  made  out. 

Lord  Medwyn  concurred  in  the  law  as  laid  down,  but  differed 
as  to  the  merits  of  the  action,  on  the  eridence. 

Lord  Gleniee  also  agreed  in  the  law  as  stated  by  the  hor^ 
Justice-Clerk,  but  thought  that  the  eridence  had  not  instructed 
a  trust  ab  initio,  but  only  an  incidental  trust  emerging,  to 
which  ease  his  Lordship  thought  the  same  principles  applied. 

Lord  JUeadowbank. — We  are  all  agreed  upon  the  law,  thst 
all  that  is  required  under  the  Statute  is  uniting,  under  the  bandc 
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of  the  parties,  suffideiitly  indicating  an  intention  to  constitute  a 
tni»t.  HiB  Lopdahip  thought  that  in  this  case  there  was  such 
evidence  suiAcient  to  prove  the  trust. 

Their  Lordships  adhered  to  the  Lord  Ordinary's  in- 
terlocutor, with  additional  expenses. 

Lord  Ordinary^  Moncreiff. — Act.  Dean  of  Faculty  (Hope), 
A.  M'Neill;  James  Stuart,  S.S.C.,  Agent — AU,  Solicitor- 
General  (Rutherfurd),  Shaw;  Alex.  Nairne,  S.S.C,  Agent* — 
[J.D.M.J 


23^Jlfa^l837. 

Sbcond  Division — (J.D.M.) 

No.    248. — ^Miss   Essex    Ker,   Pursuer^   tf,  James 

HoTCHKis  and  Others,  Defenders. 

Process Relevancy-^Deed— Contract  —Reduction —  Blindness 

— Jury  Trial —  Where  a  transaction  between  two  parties  was 
computed  hg  mutual  deeds  executed  by  them  respectively — Held 
not  reUvoMt^  in  the  circumstances,  to  entitle  the  representative 
of  one  of  the  parties  to  an  issue,  in  order  to  trial,  '*  whether  the 
deed  was  the  deed  of  that  party,** — that  he  was  alleged  to  have 
been  blind,  and  that  the  deed  had  not  been  read  over  to  him  60- 
fore  signing,  in  respect  that  it  was  a  mutual  onerous  transaction, 
and  the  party  did  actually  sign  the  deed,  being  in  full  hnowledge 
of  its  nature,  and  outwith  the  presence  of  the  other  party,  who 
was  not  averred  to  have  known  of  the  bundness,  or  of  the  deed 
not  having  been  read  over. 

The  late  Lieutenant- General  Walter  Ker,  of  Little- 
dean,  the  pursuer^s  father,  employed  the  late  Mr  Wil- 
liam Tytler,  W.S.,  as  his  law  agent.  On  Mr  Tytler^s 
death,  the  business  was  continued  with  his  partner  and 
successor,  Mr  Richard  Hotchkis,  and  subsequently  with 
the  firm  of  Hotchkis  and  Tytler ;  these  parties  succes- 
sively coming  in  place  of  the  previous  agents,  with  re- 
gard to  the  whole  transactions  with  General  Ker.  The 
partners  of  Hotchkis  and  Tytler  were  the  said  Mr 
Richard  Hotchkis,  and  Mr  James  Tytler,  W.S.,  one  of 
the  defenders. 

General  Ker  was  a  competitor  for  the  honours  and 
estate  of  the  dukedom  of  Roxburgh,  on  the  death  of 
William  Duke  of  Roxburghe  in  1805.  In  consequence 
of  his  endeavours  to  make  good  his  claim  (which  was 
ultimately  postponed  to  that  of  Sir  James  N.  Innes, 
the  late  Duke  of  Roxburghe)  by  legal  proceedings,  as 
well  as  from  other  transactions,  the  General  incurred  a 
large  account  of  expenses  to  his  law  agents.  For  the 
amount  of  this  debt,  as  at  28th  April  1821,  the  Gene- 
ral and  his  eldest  son,  Lieutenant  Walter  Forster  Ker, 
granted  a  bill  for  £14,049.  8.  6.,  payable  at  twelve- 
months after  date,  to  Mr  Richard  Hotchkis.  This  bill 
was  not  retired  when  due,  but  Mr  Hotchkis  received 
partial  payments  from  the  sale  of  certain  landed  pro- 
perty belonging  to  the  General  and  his  wife,  Mrs  Ker. 
Mr  Richard  Hotchkis  died  in  1824,  leaving  a  general 
disposition  and  settlement  of  all  his  property,  real  and 
personal,  in  favour  of  his  son  James,  one  of  the  present 
defenders,  who  in  this  way  became  vested  with  his  fa- 
ther's share  of  the  General's  debt ;  and  he  afterwards 
acquired  right  to  the  whole  of  it  by  indorsation  from 
tbe  other  parties  who  had  been  interested  in  it 

On  11th  April  1832,  the  defender,  Mr  Hotchkis, 
executed,  in  favour  of  Greneral  Ker,  a  discharge  of 
thb  debt,  on  the  General's  executing  in  bis  favour, 
OD  the  same  day,  a  bond,  by  which  Uie  General  and 
his  two  tons,  Walter  Forster  Ker,  and  Thomas  Col- 
lingwood  K^,  attorney  in  Newcastle,  acknowledged 


themselves  to  be  indebted  to  the  defender  in  the  sum 
of  £14,720  Sterling,  as  the  balance  still  unpaid  of 
the  debt  and  interest ;  and  bound  themselves  to  pay 
to  him  five  times  that  sum,  viz.  £73,600  Sterling, 
on  the  first  term  of  Whitsunday,  Lammas,  Martinmas 
or  Candlemas,  which  should  happen  to  arrive  after  the 
succession  of  any  one  of  them  to  the  honours  and 
estates  of  the  dukedom  of  Roxburgh,  or  to  any  part  or 
portion  thereof. 

In  1833,  General  Ker  brought  an  action  of  coont 
and  reckoning  against  the  defenders,  in  reference  to 
this  debt,  which  had  been  thus  discharged,  in  which  he 
alleged  that  the  intromissions  of  Hou£kis  and  Tytler 
with  his  property  and  effects  were  more  than  sufficient 
to  have  extinguished  it,  and  calling  upon  them  to  hold 
count  and  reckoning  with  him  therefor.  The  Gene- 
ral died  on  3d  December  1833,  and  the  action  was 
afterwards  insisted  in  by  the  pursuer,  his  daughter,  and 
executrix  decerned  and  confirmed  to  him.  Miss  Ker 
also  brought  the  present  action  of  reduction  of  the 
bond  in  favour  of  the  defender,  Hotchkis,  inter  alioy  on 
these  grounds : 


"  Secundo,  The  said  pretended  bond,  said  to  have  been  granted 
by  the  said  Lieutenant-General  Walter  Ker,  Lieutenant  Walter 
Forster  Ker,  and  Thomas  CoUingwood  Ker,  is  not  the  deed  of 
the  said  Lieutenant-General  Walter  Ker,  Lieutenant  Walter 
Forster  Ker,  and  Thomas  CoUingwood  Ker:    That  the  said 
bond  was  never  read  over  or  explidned  to  the  said  Lieutenant- 
General  Walter  Ker,  on  account  of  whose  pretended  debt  it  is 
alleged  to  have  been  granted :  That,  at  the  period  of  ito  alleged 
date,  the  said  Lieutenant-General  Walter  Ker  was  advanced  in 
years,  and  laboured  under  a  defect  in  his  evesight,  which  pre- 
vented him  from  being  able  to  read  writing :    That  the  said 
Lieutenant-General  Walter  Ker  was  entirely  ignorant  of  the 
nature  of  the  said  bond,  and  its  tenor  or  import  was  never  ex- 
plained to  him  in  any  manner  of  way."  *'  Sexto,  The  said  bond 
proceeded  altogether  upon  a  fidse  narrative,  inasmuch  as  it  de- 
dared  that  the  accounts>current  between  the  parties,  and  the 
vouchers  thereof,  had  been  fully  examined,  while,  in  point  of 
hex,  the  said  accounts-current  had  never  been  either  exhibited 
or  examined,  nor  the  pretended  vouchers  thereof:  That  the  busi- 
ness-accounts for  alleged  business  done  had  never  been  regularly 
rendered,  although  the  said  Richard  Hotchkis  and  James  Tytler, 
and  the  said  James  Hotchkis,  had  repeatedly,  both  verbally  and 
in  writing,  declared  their  readiness  to  do  so :    That  the  said 
business-accounts  had  never  been  taxed :    Tha(  no  states  of  in- 
tromissions with  the  proceeds  of  the  different  estates  sold  by  the 
said  Richard  Hotchkis,  or  by  the  saids  Richard  Hotchkis  and 
James  Tytler,  of  and  on  account  of  the  said  Lieutenant-General 
Walter  Ker,  had  ever  been  exhibited,  and  no  report,  upon  the 
state  of  intromissions  by  an  accountant,  had  heea  noade  up  or 
shown :  That  the  whole  bond,  from  beginning  to  end,  proceeded 
upon  a  fidse  narrative,  and  was  void  in  law.     Septimo,  That  at 
the  period  of  the  date  of  the  said  bond,  the  said  Lieutenant- 
General  Walter  Ker,  so  far  from  being  a  debtor  to,  was  a  cre- 
ditor of,  the  said  Ridiard  Hotchkis,  James  Tjrtler,  and  James 
Hotchkis,  and  the  said  pretended  bond  was  a  fraudulent  device 
resorted  to,  to  prevent  any  investigation  into  the  state  of  ao' 
counts  between  the  parties,  and  to  make  it  appear  that  the  said 
Lieutenant-General  Walter  Ker  was  dseply  in  debt  to  the  said 
James  Hotchkis,  and  to  the  said  James  Tytler,  whereas  the 
contrary  was  the  fact." 

The  circumstances  and  nature  of  the  defence  are 
stated  in  the  note  to  the  Lord  Ordinary's  interlocutor, 
as  given  below. 

"  12M  November  1836 The  Lord  Ordinary  having  con- 
sidered the  closed  record  in  these  conjoined  processes  of  reduc- 
tion, and  having  heard  parties'  procurators  &iereon,  and  made 
avizandum,  and  particularly  eon^dered  the  reasons  of  reduction 
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as  ioasM  on  in  the  delMtey  and  the  jileas  in  defence,  with  the 
documents  produced  in  support  thereof,  sustains  the  defences, 
Bssoilsies  the  defenders,  and  decerns,  without  prfjudioe  to  any 
pleas  competent  to  he  stated,  notwithstanding  of  such  absolvi« 
tor,  in  the  action  of  count  and  reckoning  now  before  the  Lord 
Ordinary :  Finds  expenses  due,  and  remits  the  account  when 
lodged  to  the  auditor  to  be  taxed. 

"  Note, — It  is  evidently  the  duty  of  the  Lord  Ordinary  to 
consider  this  process  of  reduction  on  its  own  proper  merits. 
There  might  be  matters  competent  to  be  stated  in  the  oouni 
and  re<^omng  which  would  not  be  barred  by  any  settlement. 
But  the  question,  whether  the  bond,  the  bill,  and  the  doqueti^ 
called  fbr  ought  to  be  reduced,  must  depend  on  the  practical 
relevancy  of  the  grounds  of  reduction  insisted  on ;  and  the  ma- 
terial point  is,  whether  die  bond  is  challenged  on  sufficient 
legal  grounds.  The  summons  in  the  first,  third  and  fourth 
reasons,  and  the  condescendence  in  the  12th  article,  contain 
certain  vague  general  averments  in  impeachment  of  the  bond, 
in  respect  of  its  form  and  external  state.  But  these  were  not 
insisted  on  before  the  Lord  Ordinary;  nor  has  any  warrant 
been  applied  for,  for  transmitting  the  original  deed  from  the 
record,  without  which  no  judgment  could  be  asked  or  given  on 
any  such  points.  The  Lord  Ordinary  therefore  must  under- 
stand the  case  to  stand  on  the  second  ground  of  reduction 
stated  in  the  summons,  as  explained  in  the  7th,  8th,  and  11th 
articles  of  the  revised  condescendence.  These  articles  are  by 
no  means  of  such  a  precise  nature  as  they  ought  to  have  been. 
But  taking  them  as  they  are,  and  as  maintained  in  the  debate, 
they  amount  to  this;  that  Qeneral  Ker  was  in  a  state  of  blind- 
ness at  the  date  of  signing  the  bond ;  that  it  was  impetrated 
from  him,  by  what  means  are  not  explained ;  that  it  was  not 
read  over  to  him  before  he  signed  it ;  that  he  was  incapable  of 
reading  writing;  that  he  was  not  aware  of  its  object  and 
effect ;  and  that  he  was  not  lairly  dealt  with  in  the  matter, 
without  any  explanation  as  to  the  party  or  parties  who  so  dealt 
unfairly  with  Um.  The  whole  circumstances  connected  with 
the  proposal,  preparation,  execution,  and  delivery  of  the  bond, 
•re  minutely  explained  in  the  35th  and  subsequent  articles  to 
the  46th  inclusive  of  the  respondent's  statement ;  to  which  the 
pursuer  makes  no  answers  but  general  denials  (to  whidi  the 
Lord  Ordinary  specially  ealled  her  attention  before  the  record 
was  closed) :  but  she  admits  the  authenticity  of  the  letters,  the 
quotations  from  which  in  a  great  measure  compose  those  state- 
ments. In  this  state  of  the  case,  the  pursuer's  counsel  demands 
a  general  issue.  Whether  the  bond  is  not  the  deed  of  General 
Ker,  or  some  issue  on  his  averments.  Though  tiie  case  is 
really  special,  the  Lord  Ordinary  thinks  that  this  demand 
raises  a  question  of  very  serious  importance.  The  documents 
produced,  and  admitted  to  be  genuine,  establish  beyond  idl 
controversy,  that  the  negotiations  for  a  settlement  by  such  a 
transaction  was  conducted  on  the  part  of  General  Ker  by  his 
son,  Mr  Thomas  Collingwood  Ker,  then  a  practising  attorney 
in  Newcastle ;  while  a  letter  of  General  Ker  himself  (said  to 
be  in  the  handwriting  of  Mrs  Ker),  on  the  29th  January  1832, 
renders  it  scarcely  possible  to  have  a  serious  doubt  that  he  had 
fully  authorised  his  son  to  act  for  him,  and  was  fully  informed 
of  the  arrangement  which  had  been  proposed ;  and  the  docu- 
ments further  demonstrate,  that  every  thing  connected  with 
the  signing  of  the  deed  by  General  Ker  was  left  in  the  hands 
of  Mr  Thomas  Collingwood  Ker,  both  Mr  Hotchkis  and  his 
agent  being  at  the  time  in  Edinburgh.  The  deed  bears  to 
have  been  signed  by  General  Ker  at  Newcastle,  not  at  East 
BoUon^  as  the  eighth  article  of  the  condescendence  would  lead 
one  to  infer.  At  Ridley  Place,  Newcastle,  in  the  house  or 
office  of  Mr  Thomas  C.  Ker,  it  is  signed  by  General  Ker,  in 
the  presence  of  Masterton,  a  clerk  of  Thomas  Ker,  andanodier 
son  of  General  Ker;  and  both  Thomas  Ker  and  Us  next 
brother  Walter  Forster  Ker,  are  parties  obligants  in  it.  The 
subsequent  delivery  of  it  at  Edinburgh  is  proved  also  under  the 
hand  of  Thomas  Collingwood  Ker. 

"  This  is  not  a  question  about  a  testamentary  deed.  It  re- 
lates to  a  bond  constituting  part  of  a  most  onerous  contract. 
It  was  no  doubt  of  a  very  peculiar  kind.  It  was  an  obligation 
for  a  large  sum  of  money,  contingent  on  an  event  oi  rather 


more  than  very  doubtful  occurrence :  but,  in  cwwideratioQ  of 
it,  the  defenders  consented  to  dischaige  absolutely  and  uncondi- 
tionally a  debt  exceeding  £14,000,  aduiowledged  to  be  just  in 
the  body  of  the  bond ;  and  on  the  fidth  of  it,  such  a  discharge 
was  executed,  and  most  deliberately  delivered  and  accepted, 
and  is  still  retained.  Let  it  be  observed  then,  Is/,  That  the 
pursuer,  who  is  bound  to  make  an  entire  case  for  reduction, 
does  not  aver  in  her  condescendence  that  Mr  Thomas  C.  Ker 
was  not  authorised  to  act  as  his  Other's  agent  She  has  indeed 
put  a  vague  general  denial  against  the  pointed  and  precise 
statement  of  the  defenders  on  this  point,  supported  by  docu- 
ments, of  which  it  would  be  trifling,  and  hi»  been  felt  to  be 
impossible,  to  deny  the  effect.  But  surely  this  will  not  do. 
She  has  to  make  out  the  negative,  that  this  is  not  the  deed  of 
General  Ker;  and,  if  it  be  material  to  that  question  to  show 
that  a  person  who  acted  as  if  he  were  authorised,  was  not  au- 
thorisedy  was  not  the  pursuer  bound  to  make  a  positive  aver- 
ment on  that  point  ?  Observe,  2<f,  That  it  is  admitted  that 
General  Ker  himself  did  sign  the  deed ;  3<f,  That  it  is  not 
averred  that  the  subscribing  witnesses  did  not  see  him  sub- 
scribe ;  and  4M,  That  it  is  not  averred  that  the  defenders  knew 
that  General  Ker  was  blind,  or  that  the  deed  had  not  been  read 
to  him. 

"  The  case,  therefore,  is  reduced  to  a  very  simfde  iasue  of 
law.  The  terms  of  an  onerous  contract  having  been  settled 
between  the  authorised  agents  of  two  parties,  axid  the  cotmter 
deeds  to  be  granted  fully  revised  by  them,  a  bond  to  be  given 
by  the  one  is  sent  to  his  authorised  agent,  living  at  a  distaoos 
of  120  miles  from  the  other,  to  be  duly  executed.  Under  his 
exclusive  management  it  is  duly  executed  to  all  appearance,  the 
party  himself  confessedly  subscribing  it.  It  is  delivered,  and 
the  counter  deed,  also  duly  executed,  is  delivered  and  ac- 
cepted. Is  it  relevant,  for  reducing  such  a  bond  by  the  granter 
or  his  representative,  to  say  that,  though  in  full  possession  of 
his  faculties,  he  had  become  blind,  and  that  the  deed  was  not 
read  over  to  him  ?  Unfair  dealing  is  out  of  the  case.  For  if 
there  was  unfair  dealing,  it  could  only  be  by  his  own  son  and 

rt  deceiving  Mr  Hotchkis  at  the  same  time.     It  is  not  said 
Mr  Thomas  Collingwood  Ker  was  an  agent  of  Mr  Hotchkis, 
or  was  influenced  by  him  to  deceive  General  Ker. 

"  Now,  the  law  of  such  a  case  seems  to  the  Lord  Ordinary 
to  be  very  plain.  Blindness  is  no  statutory  objection.  The 
judgment  of  the  House  of  Lords  in  the'  Fife  case,  July  17, 
1823,  Shaw,  I.  p.  4d5,  decided  that,  by  itself  at  least,  it  is  no 
objection  at  all.  It  was  a  question,  then,  whether,  without 
proof  of  the  deed  being  read,  it  could  be  sustained,  though  the 
only  ground  on  which  the  deeds  were  reduced,  was  its  being 
found  upon  verdict,  that  the  witnesses  had  not  seen  the  granter 
subscribe,  or  heard  him  acknowledge  his  subscription.  But 
that  was  the  case  of  a  settlement.  The  party  challenging  was 
not  the  granter,  or  even  his  general  representative,  having  tiie 
same  interest,  but  a  particular  heir  excluded  by  the  deed.  The 
case  of  a  bond,  conducted  solely  under  the  superintendence  of 
the  party's  own  agent,  roust  stand  on  very  different  principles. 
Being  sui  jvris,  and  confessedly  of  sound  mind,  if  being  blind* 
he  relies  on  his  agent's  accuracy  and  fidelity,  is  he  to  be  idlowed 
to  bresk  his  obligation,  deceiving  the  other  party,  because  that 
ngent  did  not  read  the  deed  to  him,  or  he  did  not  require  it  to 
be  read.  It  seems  to  the  Lord  Ordinary  that  blindaeas  can 
have  no  such  privilege.  The  error  appears  to  be  in  antwmiiy 
that  blindness  of  itself  makes  a  nullity.  But  it  is  not  so.  All 
that  has  ever  been  held  is,  that  in  the  case  of  a  private  deed, 
which  a  man  may  execute  or  not  as  he  pleases,  Mindness  and 
evidence  of  the  deed  not  being  read,  may  raise  a  presumptioa 
of  his  not  knowing  its  contents.  But  that  wiU  not*  in  the 
XiOrd  Ordinary's  apprehension,  avail  against  a  third  party  con- 
tracting onerously,  to  whom  a  deed,  confessedly  signed  by  the 
obligant,  under  the  direction  of  his  own  agent,  has  been  de- 
livered for  the  stipulated  value  received  in  return.  Even  in 
the  case  of  a  settlement,  the  House  of  Lords  held  that  reading 
over  was  not  indispensable,  and  that  there  migbt  be  other 
means  by  which  the  granter  might  be  made  fiilly  aware  of  the 
eontenta  of  the  deed;  and,  in  a  case  like  the  present,  the  Lord 
Ordinary  conceives  that  the  presumption  of  kmrwki^  is  se 
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strong,  that  it  cannot  be  redargued  by  such  averments  as  this 
record  eontains.  It  would  be  very  different  if  there  were  a 
sitatutory  nullity.  The  only  question  here  is,  whether  there  is 
room  for  trial.  The  Lord  Ordinary  may -have  a  belief  that  the 
idea  of  General  Ker  not  being  aware  of  the  nature  of  the  deed, 
is  exceedingly  adverse  to  the  facts  in  this  record ;  and  when  he 
sees  it  averred  in  the  11th  article  of  the  condescendence,  that 
the  bond  was  not  read  *  to  the  alleged  contracting  parties* — im- 
plying that  it  was  not  known  even  to  Mr  Thomas  C.  Kerr — he 
must  own  that  he  can  have  little  confidence  in  the  averments 
in  the  condescendence  generally.  But  being  of  opinion,  that 
on  the  case  as  stated  and  pleaded,  there  is  not  a  legal  relevancy 
for  trial,  he  has  thought  it  his  duty  to  decide  accordingly." 

Of  the  same  date  with  this  interlocutor,  the  Lord 
Ordinary,  in  the  action  of  count  and  reckoning,  super- 
seded the  farther  consideration  of  it,  till  his  judgment 
in  this  reduction  should  "  either  become  final,  or  be 
altered  by  the  Court." 

The  pursuer  reclaimed,  but  their  Lordships  unani- 
mously acUiered  to  the  Lord  Ordinary's  interlocutor. 

Lord  Ordinary,  Moncreiff. — Act.  P.  Robertson ;  J.  J.  Fraser, 
W.S.,  Agent,  —  Alt,  Dean  of  Faculty  (Hope).  Thomson; 
Hotchkis  and  Meiklejohn,  Agents [J.D.M.] 


2M  Mny  1837. 

Seconb  Division. — (J.D.M.) 

No.  249. — John  Buchanan,  Pursuer^  v,   Robebt 

LuMSDEN,  Defender. 

William  Bboom,  Pursuer^  v,  Adam  Anderson,  De- 
fender, 

Process — Competency — Reduction — Advocation — A  reduction 
having  been  brought  of  certain  final  interlocutors  pronounced 
in  an  hUerior  Court,  btfore  extracting ;  and  the  production 
having  been  satisfied,  and  a  decree  pronounced  by  the  Lord 
Ordinary  in  favour  of  the  pursuer — The  Court,  on  a  reclaim- 
ing note,  raised,  ex  suo  motu,  the  question  of  competency,  and 
held  that  the  process  of  reduction  was,  in  the  circumstances,  in- 
competent. 

This  was  an  action  of  reduction,  accompanied  by 
declaratory  and  petitory  conchisions,  in  which  the  de- 
fender was  called  upon 

''  to  brin^,  exhibit,  and  produce  before  oui  said  IfOrds  a  peti- 
tion presented  at  the  pursuer's  instance  to  the  Justices  of  the 
Peace  for  Lanarkshire  against  the  defender,  Robert  Lumsden, 
and  likewise  the  interlocutors,  sentences,  or  judgments  of  the 
following  dales  and  tenor,"  &c.,  for  the  purpose  that  **  %he 
whole  proceedings  in  the  said  action,  of  whatever  dates,  tenor, 
or  contents  the  same  may  be,  should  be  seen  and  considered  by 
our  said  Lords,  and  the  said  interlocutors,  sentences,  or  judg- 
ments should  be  reduced,  annulled,  and  declared  to  be  null  and 
void,  aqd  of  no  effect  in  judgment,  or  outwith  the  same  in  time 
coming,  and  that  the  pursuer  ought  and  sl^uld  be  reponed  and 
restored  thereagainst  in  integrum,  and  that  the  defender  should 
and  ought  to  be  decerned  and  ordained,  by  decree  foresaid,  to 
snake  payment  to  the  pursuer  of  the  sum  of  £30  Sterling,  being 
the  sum  concluded  for  as  aforesaid.*' 

The  decreet  sought  to  be  reduced  was  a  final  one  in 
favour  of  the  pursuer  of  the  present  action. 

The  production  was  held  satisfied,  of  consent  of 
parties ;  a  record  was  made  up  on  the  merits,  and  a 
judgment  of  the  Lord  Ordinary  pronounced  in  favour 
of  the  pursuers*  A  reclaiming  note  having  been  pre- 
sented»  on  advising,  a  question  of  the  competency  of  a 
reduction,  in  the  circumstances,  was  stated  by  the 
Court.  Their  Lordships  appointed  minutes  of  debate, 
and  the  caw  to  be  laid  before  the  whole  Court  for  opt- 
sions. 

SCOTTISH  JURIST. 


Loid  President  (Hope),  Lords  Balgray,  Gillies, 
Mackenzie,  Corehouse,  Moncreiff,  Jeffrey,  and  Cock- 
burn,  returned  the  following  opinion  : 

'*  We  are  of  opinion  that  this  process  of  reduction,  the  effect 
of  which  must  be  to  remove  the  process  from  the  Inferior 
Court,  thereby  preventing  the  opposite  party  from  further  in- 
sisting or  obtaining  extract,  and  in  fact  necessarily  causing  a 
sist  without  caution,  is  an  incompetent  mode  of  proceeding,  and 
weare  of  opinion  that  if  the  pursuer  meant  to  complain  of  the 
interlocutors  of  the  fnferior  Court,  and  to  bring  them  under  re- 
view, he  should  have  done  so  by  a  proper  advocation,  and  not 
by  a  reduction  accompanied  by  declaratory  and  petitory  con- 
clusions, which  in  substance  is  nothing  but  an  advocation  turned 
into  the  form  of  a  reduction,  evidently  for  the  purpose  of  evad- 
ing the  statutory  regulation  of  finding  caution. 

"  In  giving  this  opinion,  we  do  not  wish  to  lay  down  an  in- 
variable general  rule  applicable  to  all  cases  without  exception, 
but  merely  that  we  think  that  the  mode  of  bringing  the  case 
under  review  in  this  case  is  incompetent,  and  ought  not  to  be 
sanctioned  in  the  ordinary  course  of  cases  which  occur  before 
Inferior  Courts.** 

Lord  Fullerton : 

"  The  reductioji  here  is  brought,  and  the  quesdon  of  compe* 
tency  raised,  under  circumstances  which  appear  to  me  sufficient 
to  exclude  the  objection.  The  decreet  in  the  Inferior  Court 
is  a  final  judgment,  and  it  is  in  favour  of  the  pursuer,  both  on 
the  merits  and  the  expenses.  It  is  a  decree  therefore  which, 
for  the  purposes  of  execution,  admits  of  being  beneficially  ex- 
tracted only  by  the  pursuer.  But  the  pursuer  declines  to  ex<* 
tract  it,  because  he  is  dissatisfied  with  the  amount  of  the  sum 
decerned  for,  and  he  has  accordingly  brought  this  action,  con- 
cluding, first,  for  the  reduction  of  the  '  interlocutors,  sentences, 
and  judgments*  pronounced  in  the  Inferior  Court ;  and  secondly, 
for  the  paymient  of  the  larger  sum  to  which  he  lays  claim.  The 
defender  stated  np  objection  to,  this  course,  at  the  proper  stage 
of  the  proceedings*  The  production  was  held  to  be  satisfied  of 
consent  of  the  pardes,  a  record  was  made  up  on  the  merits,  and 
the  Lord  Ordinary  pronounced  a  judgment  in  favour  of  the  pur- 
suer. It  was  not  till  the  cause  came  before  the  Second  Divi- 
sion of  the  Court,  on  a  reclaiming  note,  that  the  objection  of 
incompetency  was  raised. 

"  In  the  first  place,  then,  without  giving  any  sanction  to  the 
general  copapetency  of  reducing  imextracted  decrees  or  interlo- 
cutory judgments,  I  think  that  the  main,  or  rather  the  only 
grounds,  on  which,  in  the  general  ease,  such  a  course  could  be 
questioned,  does  not  apply  to  the  present.  When  an  interlo- 
cutory judgment  is  pronounced,  which  a  party  has  an  interest 
to  apply  to  the  disposal  of  the  farther  merits  of  the  cause ;  or 
when  a  final  judgment  is  pronounced,  which  he  has  an  interest 
to  extract,  the  bringing  up  the  Inferior  Court  process  in  an  ac* 
tion  of  reduction,  might  operate  as  a  stay  of  all  farther  proce- 
dure, and  thus  give  the  pursuer  all  the  benefit  of  an  advocation, 
without  the  necessity  of  finding  caution.  There  might  be 
good  grounds  there  for  holding  the  reduction  to  be  an  evasion 
of  the  rule  regarding  caution,  which  is  the  condition  of  the 
other  known  and  competent  process  of  review.  But  here 
there  is  no  room  for  such  an  objection,  because,  in  the  first 
place,  the  judgment  is  final;  and,  secondly,  the  pursuer  of 
the  reduction  is  the  only  party  in  whose  favour  the  extract  of 
the  decree,  as  affording  the  means  of  execution,  could  take 
effect.  There  is  no  rule  of  law  requiring  the  finding  of  cau^ 
tion,  as  an  indispensable  condition  of  obtaining  the  review  of  a 
judgment  of  an  inferior  court.  It  is  not  denied,  so  far  as  I  un- 
derstand, that  if  the  decree  had  been  extracted,  the  pursuer 
might  have  competently  raised  a  process  of  reduction ;  and  in 
the  ordinary  case  of  a  defender  who  obeys  the  judgment,  there 
is  no  doubt  that  he  may  bring  his  action  of  reduction  and  repe- 
tition, without  finding  caution.  The  only  inteUigible  ground, 
Chen,  for  requiring  caution  in  the  case  of  advocation,  is,  not 
merely  that  it  is  a  process  for  reviewing  a  judgment  already  pro- 
nounced against  the  advocator,  but  that  it  is  a  process  which 
stays  the  execution  of  (he  judgment  so  pronounced.  And  as  this 
principle  cannot  possibly  apply  to  the  present  case,  I  see  no 
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reason  for  sustaining  the  objection,  which  is  here  purely  one  of 
form,  and  thus  obliging  the  pursuer  to  take  an  extract  of  a  de- 
cree, for  the  sole  purpose  of  cutting  it  down. 

'*  Secondly,  I  think  that  the  objection  comes  too  late.  It 
ought  to  have  been  stated  before  the  production  was  satisfied, 
or  rather  as  a  defence  against  the  agent  being  called  on  to  satisfy 
the  production.  That  was  not  done.  Of  consent  the  produc- 
tion was  held  to  be  satisfied,  and  the  record  made  up  on  the 
merits.  And  I  think  it  would  be  equally  contrary  to  form  and 
to  substantial  justice,  that  at  this  late  stage  of  the  case,  and 
after  judgment  pronounced  in  the  pursuer's  favour  by  the  Lord 
Ordinary,  th^  whole  of  the  proceedings  should  be  rendered  of 
no  avail,  on  a  ground  which  the  defender  had  the  means  of 
stating  if  he  chose,  and  was  bound  to  state  before  those  proceed- 
ings were  allowed  to  go  on. 

"  Lastly,  I  may  observe  that  the  decisions  referred  to  appear 
to  have  sustained  the  competency  of  such  a  procedure,  under 
circumstances  much  more  unfavourable  to  the  pursuer  than 
those  of  the  present  case." 

One  of  the  parties  having  died,  no  judgment  was 
pronounced ;  but  in  the  case  of 

William  Broom,  Pursuery  v,  Adam  Anderson  and 

James  Hair,  DefenderSy 

which  was  a  reduction  of  certain  interlocutors  in  the 
Dean  of  Guild  Court  of  Sanquhar,  and  was  at  the  in- 
stance of  the  defender  (pursuer  of  the  present  action), 
and  stood  in  precisely  similar  circumstances,  the  Lord 
Ordinary  sustained  the  defence  of  incompetency,  and 
dismissed  the  action. 

To  this  decision,  on  a  reclaiming  note,  their  Lord- 
ships imanimously  adhered. 

Authorities  for  Pursuer Boyd  v.  Swinton,  19th  January 

1825.     Holmes  v,  Tassie,  19th  January  1828. 

Lord  Ordinary,  Cockbum. — Act.  Dean  of  Faculty  (Hope), 

Maitland;  Thomas  Ranken,  S.S.C.,  Agent AU.  Whigham; 

David  Whigham,  W.S.,  Agent [J.D.M.] 


23^  May  1837. 
Second  Divisiok (J.D.M.) 

No.  250. — James  Laing,  Pursuery  v.  The  Honotjr- 
able  Maria  Hat  Mackenzie  of  Cromartyy  De- 
fender^ 

Accounting — Compensation. 

This  was  an  action  at  the  instance  of  the  pursuer, 
who  was  for  several  years  factor  upon  the  estate  of 
Cromarty,  both  under  trustees,  and  under  the  defender 
in  her  own  right,  concluding  for  certain  alleged  arrears 
of  salary,  the  latest  item  of  which  bore  date  ten  years 
before  the  action  was  instituted.  In  defence  it  was 
contended.  That  any  such  claim  had  been  more  than 
compensated  by  intromissions;  and  that  it  had,  be- 
sides, been  fully  compensated  by  a  large  increase  of 
salary  being  allowed  and  paid,  in  consideration  of  the 
small  sum  formerly  allowed,  and  the  non-punctual  pay- 
ment of  it.  The  Lord  Ordinary  pronounced  an  arti- 
culate judgment,  on  consideration  of  various  correspon- 
dence and  evidence  founded  on.  Their  Lordships,  on 
a  reclaiming  note,  recalled  his  Lordship's  interlocutor, 
and  pronounced  a  special  judgment,  drawn  up  by  Lord 
Medwyn. 

Lord  Ordinary,  Jeffrey Act,  Solicitor-General  (Ruther^ 

furd),  Russell;  Greig  and  Morton,  W.S.,  Agents, — Ak,  Dean 
of  Faculty  (Hope),  Walker ;  Walker,  Richardson  and  Melville, 
W.8.,  Agents Mr  Ferguson,  Clerk [J.D.M. J 


TEIND  COURT. 

24M  May  1837. 

No.  2M. 

The  following  augmentations  were  awarded : 

Melrose — Presbytery  of  Selkirk — Old  stipend,  modified  1813, 
16  chalders,  one -half  meal  and  one-half  barley,  and  £8.  6.  8. 
for  Communion  Elements. — Stipend  now  awarded,  19  chalders, 
and  £10 — ^being  an  augmentation  of  3  chalders,  and  £1.  13.  4. 

Kilfinan — Presbytery  of  Dunoon — Old  stipend,  modified  1813, 
12  chalders,  one-half  meal  and  one-half  bear,  and  £8.  6.  8.  for 
Communion  Elements. — Stipend  now  awarded,  the  whole 
teinds. 

Balmaghie — ^Presbytery  of  Kirkcudbright — Old  stipend,  modi- 
fied 1801,  1  chalder  bear,  5  chalders  meal,  and  £600  Scots  for 
stipend,  with  100  merks  Scots  for  Communion  Elements. — 
Stipend  now  awarded,  16  chalders,  one-half  meal  and  one-half 
barley,  and  £8.  6.  8.  for  Communion  Elements — ^being  an  aug- 
mentation of  7  chalders,  and  £2.  ISs. 

Kirkmichael — Presbytery  of  Ayr — Old  stipend,  modified 
1814,  14  chalders,  one-half  meal  and  one-half  barley,  and  £10 
for  Communion  Elements. — Stipend  now  awarded,  17dialders, 
and  £10 — ^being  an  augmentation  of  3  chalders. 

Turriff—Presbytery  of  Turiff_01d  stipend,  modified  1816, 
14  chalders,  one-half  meal  and  one-half  bear,  and  £10  for  Com- 
munion Elements. — Stipend  now  modified,  17  chalders,  and 
£10 — ^being  an  augmentation  of  3  chalders. 


25M  May  1837. 

FiBST  Division (G.D.F.) 

No.  252i^ — John  Irving  and  Mandatort,  Pursuers, 
V.  Mrs  Charlotte  Htslof  or  Irving,  Defender. 

Statute  1695,  c.  24 — Apparent  Heir  more  than  Three  Tears  in 
Possession  —  Cognition  —  Burgage — Redaction — Seryioe — 
Process — A,  took  up  a  burgage  property,  conveyed  to  kirn  by 
his  ancestor,  and  died  without  making  up  a  title,  but  leaving  a 
settlement,  conveying  the  subjects  to  his  fourth  son^  B, :  whom 
failing,  to  his  third  son,  C, ;  whom  failing,  to  D.  B.  possessed 
on  apparency,  and  died  without  having  expede  a  title,  and 
without  issue  ;  C.  then  succeeded,  who  was  heir  of  ccnquest 
to  B.,  and  had  himself  served  nearest  and  htwfid  heir  to  B, : 
and  on  his  retour,  he  resigned  in  the  lutnds  of  the  BaiUes  vf 
the  burgh  the  lands  contained  in  A*s  settlement,  and  was 
infeft  more  burgi ;  after  which  he  executed  a  settlement  of  the 
subjects  on  his  wife  in  liferent,  and  then  died,  having  been  in 
possession  nine  years,  D,,  passing  by  C,  had  himself  served 
heir  of  provision  to  B,,  under  A,*s  settlement,  and  then,  sub- 
suming that  C.^s  service  was  inept,  in  respect  that  it  was  not 
a  service  in  the  character  of  heir  of  provision,  brought  an  ac- 
tion to  reduce  C.'s  titles,  and  the  liferent  provision  in  favour 
of  C,*s  widow — Held,  that  C.  having  been  more  than  three 
years  in  possession,  D,  could  not  pass  by  C,  without  satisfying 
the  provision  in  favour  of  his  widow,  which  was  to  be  pre- 
sumed to  be  onerous, — the  onus  being  on  D,  to  redargue  the 
presumption  of  onerosity — Circumstances,  aiao,  in  whieh  D, 
was  held  to  have  no  title  to  pursue. 

John  Irving,  senior,  held  a  small  burgage  property 
in  Annan  for  forty  years  prior  to  1807,  under  a  cUspo- 
sition  and  settlement  of  John  Irving  of  Luss,  dated 
1733,  of  whom  John,  senior,  was  the  natural  son.  By 
this  disposition  and  settlement,  John  of  Luss,  failing  an 
institute  and  two  other  substitutes,  and  their  respec- 
tive heirs,  conveyed  the  property  to  '<  Irving,  his 
son,"  meaning  John  Irving,  senior,  who  died  without 
infeflment,  or  any  other  title  than  the  disposition  and 
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settlement  executed  by  John  of  Luss.  In  1807|  John, 
senior,  executed  a  disposition  and  settlement,  by  which 
be  disponed  the  property  (without  assigning  the  unexe- 
cuted procuratory  of  resignation)  to  his  fourth  son,  John 
Irving;  whom,  and  his  heirs,  failing,  to  Robert,  his 
third  son ;  whom,  and  his  heirs,  failing,  to  the  pursuer. 
John,  the  fourth  son,  survived  John,  senior,  and  pos- 
sessed the  property  till  1826,  when  he  died,  without 
having  made  up  a  title.  The  succession  now  opened 
to  Robert,  as  heir  of  provision  under  his  father's  settle- 
ment ;  Robert  was  also  heir  both  of  line  and  of  con- 
quest. In  1 825,  with  a  view  to  making  up  a  title,  he 
was  served  in  general  terms,  <<  legitimus  et  propinquior 
hasres  dicti  quondam  Joannis  Irving,  ejus  fratris  ger- 
mani  immediate  natu  junioris ;"  and  on  this,  and  on  his 
father^s  disposition  and  settlement,  which  are  both  re- 
ferred to  in  the  deed,  he  obtained  from  the  Magistrates 
of  Annan  an  instrument  of  resignation  and  seisin  in  his 
favour,  dated  July  1825.  With  this  title,  Robert  exe- 
cuted, along  with  his  wife,  the  defender,  in  1S26,  a 
mutual  deed  of  disposition  and  settlement,  whereby, 
htier  alioj  he  disponed  the  subjects  to  her  in  liferent, 
in  the  event  of  her  surviving  him.     Robert  died  in 

1834,  having  possessed  the  subjects  nine  years.     In 

1835,  the  pursuer,  passing  by  Robert,  with  a  view  to 
reduce  his  title,  had  himself  served  heir  of  provision, 
under  the  disposition  and  settlement  of  John,  senior. 
The  pursuer  then  brought  the  present  action  for  the  pur- 
pose of  reducing  the  title  of  the  defender,  subsuming 
that  Robert's  service  was  inept,  in  respect  that  it  was  in 
general  terms,  and  was  not  a  service  as  heir  of  provi- 
sion ;  and  that  Robert's  infeflment  was  inept,  being 
founded  on  the  service  ;  and  that  his  liferent  disposi- 
tion to  the  defender  was  an  unwarranted  interference 
with  the  pursuer's  right.  The  summons  also  concluded 
for  reduction  of  Robert's  service  and  infeflment,  and 
to  have  the  defender  removed  from  her  liferent  posses- 
sion, and  ordained  to  count  and  reckon  with  the  pursuer, 
and  pay  him  the  rents  received  diuring  her  possession. 

The  defender,  inter  alia,  pleaded.  That  the  pursuer 
had  no  title  to  pursue ;  the  pursuer's  own  service  con- 
veyed nothing  to  him,  and  was  not  a  competent  mode 
of  making  up  a  title  in  him  :  John,  senior,  having  had 
no  title  himself,  and  not  having  assigned  the  unexe- 
cuted procuratory.  As  the  pursuer  had  served  himself 
heir  to  a  remoter  ancestor,  passing  by  Robert,  who  had 
been  more  than  three  years  in  possession  on  apparency, 
if  his  title  were  null,  and  as  a  deed  of  provision  to  a 
widow  is  a  deed  of  an  onerous  nature,  the  defender 
was  protected  by  the  Act  1695,  c.  24,  by  which  the 
pursuer  was  bound  to  fulfil  the  deed  he  sought  to  re- 
duce. 

For  the  pursuer  it  was  argued — 1.  The  objection  to 
the  title  to  pursue  involves  an  objection  to  John 
senior's  title,  and  the  defender  is  therefore  barred,  per- 
sonali  exceptione,  from  pleading  it.  2.  The  Act  1695 
gives  only  a  personal  claim  against  the  heir  passing  by ; 
the  pursuer  is  therefore  entitled  to  have  the  record 
purged  of  Robert's  sasine,  leaving  to  the  defender  her 
personal  recourse  against  the  pursuer,  if  she  can  esta- 
blish, in  a  future  action,  the  onerosity  of  Robert's  deed 
in  her  favour. 

The  Lord  Ordinary,  Cockburn,  by  interlocutor  9th 
June  1 836,  repelled  the  objection  to  the  title  to  pur- 


sue, and  reduced  in  terms  of  the  reductive  conclusions 
of  the  summons ;  found  the  pursuer  liable  for  the  oner- 
ous deeds  of  Robert  Irving ;  and  that  this  liability 
might  a£Pect  the  conclusions  for  removing  and  for  pay- 
ment, therefore  remitted  to  inquire  as  to  the  circum- 
stances from  which  the  onerosity  of  the  defender's  pro- 
vision should  be  inferred,  and  as  to  its  value. 

The  defender  reclaimed.  The  pursuer  acquiesced 
in  this  interlocutor ;  and  the  Court,  on  24th  January 
1837,  before  answer,  remitted  to  the  Lord  Ordinary 
to  order  cases.  On  advising  the  cases,  the  Lord  Or- 
dinary, Cuninghame,  pronounced  the  following  inter- 
locutor : 

"  \Oth  March  1837 The  Lord  Ordinary  having  considered 

the  revised  cases  and  whole  process,  and  having  particularly 
examined  the  titles  of  the  parties,  Finds  that  the  title  made  up 
by  the  defender's  predecessor  to  the  suhjects  in  dispute  (which 
is  held  burgage)  was  not  inept :  Finds,  therefore,  that  Robert 
Irving*s  settlement  in  fiivour  of  the  defender  in  liferent,  even 
though  it  were  proved  to  be  altogether  gratuitous,  would  be 
valid  and  effectual :  on  these  grounds,  reoJs  in,  toto  the  inter- 
locutor of  9th  June  1836 ;  assoilzies  the  defender,  and  decerns  ; 
Finds  her  entitled  to  expenses,  and  remits  the  account  thereof, 
when  lodged,  to  the  auditor  to  tax  and  report. 

'*  Note As  the  Lord  Ordinary  has  taken  a  somewhat  dif- 
ferent view  of  this  case  from  that  argued  by  either  party,  he 
would  have  directed  additional  cases  to  be  lodged,  had  not  this 
been  a  miserable  subject  between  poor  people, — probably  ill 
able  to  bear  the  expense  of  the  protracted  proceedings  which 
have  already  taken  place.  As  they  will,  of  course,  reclaim  to 
the  Court  at  any  rate,  it  is  better  that  the  resources  of  the 
parties  should  be  reserved  for  the  Inner- House,  when  the  Lord 
Ordinary's  interlocutor  will  be  corrected,  if  he  is  wrong.  The 
case  will  be  at  once  understood  from  the  following  explanation 
of  the  title : 

"  The  subjects  in  dispute  are  situated  within  the  burgh  of 
Annan,  and  are  held  burgage.  For  many  years  prior  to  I807» 
they  had  been  possessed  by  John  Irving^  senior,  as  proprietor. 
That  person's  light  appears  to  have  been  personal ;  he  never 
was  infeft ;  and,  indeed,  there  does  not  appear  to  have  been 
any  sasine  on  the  premises  in  favour  of  any  body  for  nearly  a 
century  prior  to  that  in  1826,  to  be  afterwards  adverted  to. 
Nothing,  however,  turns  on  this,  as  neither  party  can  object  to 
the  title  of  John  Irving,  senior,  through  whom  both  parties  in 
the  present  question  derive  it.  John  Irving,  senior,  in  1807, 
executed  a  disposition  and  deed  of  settlement,  whereby  he  con- 
veyed the  subjects  to  his  fourth  son,  John  Irving,  junior,  and 
the  heirs  of  his  body, — whom  failing,  to  Robert  Irving,  his 
third  son,  and  the  heirs  of  his  body, — whom  failing,  to  his 
second  son,  Wiliiam,  (father  of  the  pursuer,)  and  the  heirs  of 
his  body.  John  Irving,  senior,  died  soon  after  1807.  He  was 
succeeded  by  his  fourth  son,  John  Irving,  junior,  who  possessed 
for  a  considerable  period  on  apparency  alone.  He  died  unin- 
fefr,  and  without  issue.  He  was  succeeded  by  the  defender's 
husband,  Robert  Irving,  the  third  son  of  the  maker  of  the  set- 
tlement :  and  it  is  on  3ie  supposed  ineptness  of  his  title,  that 
this  action  is  founded.  It  will  be  observed  that  Robert  was 
the  heir  of  conquest  of  John  Irving,  junior,  (being  his  immedi- 
ate elder  brother,)  and  the  heir  of  the  investiture  created  by 
old  Irving's  settlement  of  1807.  In  making  up  a  title  he  pro- 
ceeded thus :  In  April  1825,  Robert  expede  a  general  service 
before  the  Bailies  of  Annan,  as  '  propinquior  et  legitimus  hceres 
dicti  quondam  Joannis  Irving  ejus  fratris  germani.*  Had  this 
title  stood  alone,  there  would  have  been  great  doubt  if  it  would 
have  taken  up  the  right  to  the  subjects  in  dispute^  But  Robert 
went  farther,  and  got  himself  infeft  as  follows :  As  the  sub- 
jects held  burgage,  he  took  his  retour,  and  also  old  Irving's 
disposition  and  settlement  of  1807,  to  the  Bailies  of  Annan ; 
and,  founding  on  both  these  documents,  and  particularly  on  the 
disposition  and  settlement, — the  destination  of  which  is  en- 
grossed at  length  in  the  sasine, — he  resigned  the  lands  in  the 
hands  of  the  Bailies^  in  virtue  of  the  procuratory  in  the  settle- 
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inent  of  1807,  and  got  new  infeftment,  more  burgi,  on  22d 
July  18*25.  Thereafter  Robert  executed  the  settlement  on  hU 
wife  in  liferent,  now  under  reduction. 

"  Now,  the  whole  case,  on  the  part  of  the  pursuer,  is  found- 
ed on  the  supposed  ineptness  of  this  title.     It  is  said  that  Ro- 
bert's service  was  inept,  as  *  legitime  et  propinquior  hares  ;* — 
that  he  should  have  been  served  heir  of  provision  *  and  never 
having  been  so,  it  ie  argued  that  the  present  case  is  identical 
with  the  noted  precedent  of  Lord  Canillis  and  Sir  Andrew 
Cathcart,  where  it  was  found  that  a  general  service  as  heir  of 
line  does  not  take  up  and-  transmit  subjects  which  fell  to  be 
taken  up  by  the  party  as  heir  of  provision,  (Mor.  p.  14,447.) 
But  there  is  a  very  material  disHnction  between  the  cases.     In 
the  Cassillis  case,  there  was  no  title  by  infeftment ; — the  sub- 
jects, indeed,  were  held  feu ;  and  one  great  argument  nsed  by 
Sir  Andrew  Cathcart  was,  that  there  was  no  proper  evidence 
of  Earl  David  having  any  animus  adeundi  as  to  the  subjects, 
which  were  ultimately  found  to  belong  to  Sir  Andrew.     In  the 
present  case,  however,  Robert  Irving  did  not  stop  with  the 
service.     But  he  took  that  service,  along  with  his  father's  set- 
tlement, to  the  Bailies  of  the  burgh— the  proper  judges  of  cog- 
nition— and  got  them  to  enter  him  on  the  exhibition  and  special 
recital  of  the  service  and  settlement.     It  appears  at  present  to 
the  Lord  Ordinary  that  this  was  a  valid  infeftment     It  pro- 
ceeded on  competent  evidence,  detailed  and  set  forth  on  the 
fkce  of  the  instrument,  that  the  substitution  had  opened  to  the 
party  to  whom  infeftment  was  given  by  the  Bailie.     For  if 
John  Irving,  junior,  died  without  issue,  as  was  proved  by  Ro- 
bert's general  service  to  him  as  nearest  and  lawful  heir,  then 
necessarily  the  succession  opened  to  Robert,  the  next  substitute 
in  his  father's  settlement.  This  is  all  the  Court  laid  down  as  indis- 
pensable in  the  noted  case  of  Glen  and  Peacock  in  1826,  4  Shaw, 
p.  742,  which  has  been  frequently  referred  to  in  questions  of  title. 
No  doubt  the  service  of  Robert  Irving  would  have  been  more 
correct  if  it  had  described  him  as  heir  of  provision  of  John 
Irving,  senior,  seeing  that  John  Irving,  junior,  never  was  infeft. 
But  Robert's  service  as  heir  in  general  of  John  Irving,  junior, 
was  the  proper  evidence  to  show  that  that  person  had  died 
without  any  issue,  and  so  to  give  Robert  a  right  to  demand  in- 
feftment from  the  Bailies  in  these  burgage  subjects  under  the 
substitution  in  his  father's  settlement.     This  being  the  case,  it 
deserves  notice  in  this  question,  that  the  Bailies  of  a  burgh 
have  more  extensive  powers  in  giving  infeftment  than  notaries 
in  feudal  subjects.     The  Bailies  are  judges  of  cognition ;  and, 
if  they  do  not  proceed  in  a  very  irregular  way,  or  on  very  in- 
sufficient or  incompetent  evidence,  they  are  entitled  to  receive 
resignations  and  to  give  new  infeftments  in  burgage  subjects. 
The  Lord  Ordinary  thinks  it  would  be  a  great  stretch  to  reject 
the  sasine  in  favour  of  Robert  Irving  in  the  present  instance,  as 
given  improperly  or  erroneously  by  the  Bailies.     Neither  is 
this  giving  any  undue  effect  to  Robert's  service,  such  as  it  >vas. 
Had  Robert  expede  a  proper  service  as  heir  of  provision,  it 
would  have  carried  the  right  to  the  procuratory  and  precept  in 
his  father's  deed  without  sasine.     But  when  his  general  service 
to  his  brother  was  followed  by  sasine  under  the  substitution  in 
bis  own  favour  in  the  old  man's  settlement,  that  title  is  supposed 
to  be  now  unchallengeable  by  any  party. 

**  In  order  to  illustrate  this  question,  the  parties  may  refer 
to  the  case  of  Houston,  4th  February  1784,  (Mor.  p.  14,420,) 
where  there  were  two  burgage  sasines,  one  of  which  was  found 
inept,  and  the  other  sustained.  It  appears  to  the  Lord  Ordi- 
nary that  Robert  Irving's  sasine,  in  the  present  case,  bears  a 
closer  resemblance  to  that  which  was  sustained,  than  to  that 
which  \vas  rejected.  But,  of  course,  the  party  who  reclaims 
in  the  present  case  will  print  Robert  Irving's  instrument  of 
sasine,  that  it  may  be  deliberately  considered  by  the  Court 
If  the  Lord  Ordinary's  views  of  the  title  here  be  correct,  the 
whole  case,  on  the  part  of  the  pursuer,  must  fall  to  the 
groimd.  And  as  i^  was  an  objection  stated  against  a  provision 
to  a  preceding  proprietor's  widow,  who  is  only  a  liferentrix, 
vhe  is  entitled  to  expenses  as  a  matter  of  course,  if  the  pursuer 
fail  on  any  ground  in  his  challenge." 

The  pursuer  reclaimecL     At  advising. 

Pleaded  for  defender — The  pursuer  ficqaiesced  in 


Lord  Cockbttrn's  interlocutor,  remitting  te  ascertain 
as  to  the  onerosity  of  the  widow's  provision.  He  is 
therefore  bound  by  that  finding ;  but,  further,  he  can- 
not pass  by  hb  ancestor,  more  than  three  years  in  pos- 
session on  apparency,  without  fulfilling  the  provision 
contracted  towards  the  widow ;  and  he  cannot  reduce 
it,  unless  he  show  that  the  provision  either  was  not 
onerous,  or  that  it  was  too  great* 

Lord  Mackenzie — My  view  goes  along  with  the  Lord  Ordi- 
nary, though^  in  some  respects,  I  rather  think  he  is  wrong.  This 
is  a  petty  subject  of  no  value,  I  suppose;  but  the  fiusily  seems 
to  have  held  it  from  an  ancient  date :  so  that  the  presumption  is, 
tliat  they  had  a  title  to  it.  It  was  said  that  a  proving  of  the  tenor 
would  help  the  pursuer ;  but  I  cannot  see  how  it  would  affect 
the  case ;  for  so  far  as  fhcts  can  be  got  at,  the  pursuer  has  not, 
and  cannot  have  a  title.  The  Bailies  in  the  cognition  did  not 
dispute  the  right  of  Robert  to  get  the  seisin.  He  gets  it;  and 
he  makes  a  provision  for  his  wife.  Well,  a  party  cmnes  after 
him,  and  pretends  to  quarrel  that  seisin,  where  there  is  no 
change  of  circumstances.  He  has  no  better  light,  that  I  can 
see,  than  his  predecessor.  Suppose  there  was  a  reduction  of 
this  seisin,  what  would  the  pursuer  have  to  do?  He  would 
be  obliged  to  go  to  the  Bailiea,  and,  like  his  ancestor,  beg  a 
seisin  from  them.  There  was  no  regulnr  title  in  die  fkaitf 
till  Robert's  resignation.  The  Bailies  might  have  refused  the 
seisin ;  but  I  suppose  it  was  just  ene  of  these  conoum  cases, 
of  a  nuserable  tenement,  where,  thoo|:h  the  poor  persim  can 
show  no  writing  for  it,  he  has  the  right  nevertheless.  Tke 
presumption,  so  far  as  it  goes,  is  in  iiivonr  of  Robert's  right  to 
the  cognition  and  seisin.  I  cannot,  therefore,  conceive  how 
the  pursuer  has  either  title  or  iserits  in  tiie  case  to  redace. 
He  cannot  connect  himself  with  any  one.  I  am  quite  of  ofH- 
nion,  therefore,  that  the  case  ought  to  be  dismissed,  both  on 
the  title  to  pursue,  and  on  the  merits. 

Lord  Gillies I  cannot  adopt  the  whole  of  the  Lord  Ordi- 
nary's views ;  yet  still  I  agree  with  Lord  Mackenzie,  that  the 
pursuer  has  no  title.  If  Robert  had  no  title,  the  pursuer  is  in 
pari  casuy  and  cannot  have  a  title  to  insist  here.  1  agree  widi 
Lord  Mackenzie,  though  I  ooo&ss  it  will  leave  the  case  in  a 
curious  state. 

Lord  Corehouse, — I  agree  that  this  party  is  barred  from  pass- 
ing by  his  ancestor,  without  satisfying  the  provision  to  the 
widow ;  and  she  has  no  interest  to  try  any  question,  but  to  sup> 
port  her  own  provision.  The  onus  probandi  does  not  lie  on 
her,  but  on  the  pursuer,  to  show  that  that  providoa  waa  not 
onerous  or  excessive.  When  a  husband  makes  a  provision  for 
his  wife,  the  presumption  is,  that  the  proviaioa  i»  oneroos.  1 
also  agree  with  Lord  Mackenzie,  as  I  have  no  doubt  whatever 
that  the  pursuer  has  no  title  to  pursue  this  action. 

Lord  President  concurred,  and  the  Court 

**  recal  the  interlocutor  reclaimed  against ;  repel  the  reasons  of 
reduction,  so  far  as  concerns  the  provisions  to  Mis  Irving ;  as- 
soilzie her  from  the  conclusions  of  the  action,  and  decern :  Find 
her  entitled  to  expenses ;  appoint  an  account,"  &c. 

Authorities  for  Pursuer. — Catheart  v.  Cassillis,  24th  Nov. 
1807 ;  Mor.  Appen.  Service  of  Heirs,  No.  2 ;  1  Wilson  and 
Slmw's'  App.  Cases,  28^.  Woodmass  v,  Ifislop's  Trustees, 
28th  Jan.  1825 ;  3  S.  and  D.  476.  Livingston  v.  Menzies, 
13th  Dec.  1705 ;  Mor.  p.  14,004.  Earl  of  Dalhouaie  v.  Ha^ey, 
13th  Nov.  1712;  Mor.  p.  14,014.  Cairns  r.  Creditors  of  Gar- 
rioch,  12th  Nov.  1742;  Mor.  p.  14,436.  Haldane,  in  Nov. 
27,  1766 ;  Mor.  14,443.  2  Bligh's  App.  Cases,  57 :  see  Lord 
Redesdale's  opinion.  Reid  &.  Woods,  18th  Nov.  1788;  Mor. 
p.  14,489.  Faifservice  ».  White,  17th  June  178S;  Mor.  p. 
14,480.  Personal  Creditors  of  Crichton,  16th  Jan.  179B ;  Mor. 
p.  15,115.  Tmstees  of  Durham  v.  Grafaame,  3lBt  Jan.  1798; 
Mlor.  p.  15,118.  Forbes  V.  Maithind,  12th  Aug.  1753;  Mor. 
p.  14,431.  Ekh.  voce  Retour,  No.  3.  Brown's  Sup,  VoL  V. 
p.  250.  Hay  v.  Hay,  30th  June  1758;  Mor.  p,  14,369.  Spal- 
ding w.  Lawrie,  20th  Feb.  1784;  Mor.  14,461.  Bell  r.  Car- 
rnthers,  21st  June  1749;  Mor.  p.  14,016,  with  Kilkerrnn's  re- 
marks.    Ersk.  III.  8,  74.     Lord  Alloway  in  the  ri»e  of  OtiiU 
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vie,  I6tk  Dec.  1817;  F.  C.  Lord  Newton  in  that  of  Kennedy, 
1 1  th  Feb.  1S29 ;  F.  C,  and  7  S.  and  D.  397.  Louden  and 
Co.  V,  Murray,  13 th  June  17^2 ;  Mor.  5270.  Kinninminity  t;. 
bis  Father's  Creditors,  22d  Nov.  1748 ;  Mor.  p.  5265.  Grant 
r.  Sutherland,  12th  Dec  1754,  affirmed  on  appeal  15th  April 
1755;  Mor.  p.  9819.  Clydesdale  v,  Dundonald,  26th  Jan. 
1726;  Mor.  p.  1275.  H«p^own  v.  Annandale,  15th  Feb. 
1739;  1  Craigie  and  Stewart's  A  pp.  Cases,  225.  Adamson 
V.  IngUs,  16th  Nov.  1832;  F.  C,  and  U  S.  and  D.  40.  1695. 
Stair,  B.  IL  t.  3,  §  19. 

Authorities  for  Defender Cathcart;  W.  and  S.  App.  Cases, 

Vol.  I.  p.  160.  Ersk.  III.  8,  74.  Hiddanes,  27th  Nov.  1766 ; 
M.  14,443.  Dalhousie,  13th  Nov.  1712 :  M.  14,014.  Living- 
iiton,  13th  Dec.  1705;  M.  14,004.  1695,  c.  24.  Adamson  v. 
Inglis,  16th  Nov.  1832;  11  S.  and  D.  p.  40.  M^Kinnon,  15th 
Feb.  1765;  M.  5290.  Smith,  Uth  March  1812.  Ogilvy, 
16th  Dec.  1817 ;  F.  C. 

Lord*  Ordinary^  Cockburn,  Cuninghame. — Act.  Brodic ; 
W.  Bell,  S.S.C,  Agent.^AlL  Dean  of  Faculty  (Hope),  Thos. 
Grahame;  William  Martin,  S.S.C,  Agent. — D.,  Clerk, — 
[G.D.F.J 

25«^  May  1837. 

Secokd  Ditibion (J.D.M.) 

No.  253. — Eaton,  Hammond  and  Son,  and  Manda- 
TORr,  Pursuers,  r.  The  Executors  of  Sib  E.  J. 
MusBAY  Macgeegor,  Bart.,  Defenders, 

Bill  of  Exchange — Principal  and  Agent — Factor — Trustees — 
Uabinty,  Personal — Indorsee —  Circumstances  in  which  it  was 
heldy  that  a  bill  drawn  hy  a  party,  who  acted  for  two  sets  of 
trusiees,  in  his  own  name,  as  acting  for  one  of  them,  and  ac- 
cepted hy  certain  of  the  other  trustees,  as  such,  was,  notwidi- 
standing,  to  be  considered  as  having  been  granted  to  him  as 
factor  for  the  accepters,  who  were  therefore  found  personally 
liable  in  the  amount  to  an  onerous  indorsee. 

The  pursuers  are  bankers  at  Newmarket,  in  the 
county  cf  Cambridge.  In  the  month  of  October  1827, 
Mr  Archibald  Campbell,  who  was  confidential  agent  and 
CMHnmissioner  for  the  defenders,  and  also  agent  for,  and 
one  of  the  executors  of  Sir  Alexander  Campbell,  repre- 
sented to  the  defenders,  that  there  was  a  debt  of  £3300 
due  by  the  trust-estate  of  General  Murray  Macgregor 
to  the  executors  of  Sir  Alexander  Campbell,  and  that 
it  was  necessary  that  this  debt  should  be  settled  with- 
out dehiy.  In  these  circumstances,  a  bill  for  £3300, 
bearing  date  at  London,  6th  October  1627>  and  pay- 
able six  months  afler  date,  was  drawn  by  Mr  Camp- 
bell, as  acting  in  behalf  of  Sir  Alexander  Campbell's 
executors,  on  the  defenders,  as  trustees  of  General 
Murray  Macgregor,  and  transmitted  in  a  letter  of 
22d  October  to  the  Earl  of  Caithness,  one  of  the 
defenders,  for  acceptance.  The  defenders  were  as- 
sured that  they  ran  no  personal  risk  in  the  matter, 
and  merely  were  required  to  subscribe  this  document 
as  executors,  to  affect  the  executry  funds.  On  this 
assurance  they  subscribed  their  names  to  the  bill,  and 
it  was  veturaed  to  iMk  Campbell.  The  defenders  were 
addressed  on  the  bill,  as  '*  the  executors  of  Ms|jor-Ge- 
neral  Alexander  Murray  Macgregor."  There  was 
added  by  Mr  Campbell,  on  the  face  of  the  bill,  some 
time  after  it  had  been  returned  to  him,  the  words, — 
<<  one  of  the  executors  of  the  late  Sir  Alexander  Camp- 
bell, Bart."  ADter  aoo^ptanoe,  the  bill  had  superin- 
duced on  it  in  red  ink,  the  words :  <<  accepted,  payable 
at  No.  5,  Regent  Street,  London."  Mr  Campbell  ap- 
plied to  jtfae  pursuers  and  presented  for  discount  this 
bill.     It  was.  drawn  by  him  upon,  and  accepted  by  the 


relict  of  the  deceased  Major-General  Alexander  Mur- 
ray Macgregor  of  Trinity  MaiDS,  near  Edinburgh,  the 
Earl  of  Caithness,  and  Sir  Evan  John  Murray  Mac- 
gregor— all  executors  of  the  deceased  Major-General 
Alexander  Murray  Macgr^or.  The  pursuers  dis- 
counted the  billf  and  remitted  the  proceeds  to  Mr 
Campbell.  The  bill  became  due  on  19th  April  1828, 
but  on  the  10th,  Mr  Campbdl  applied  by  letter  to 
the  pursuer  Richard  Eaton,  and  represented,  that  owing 
to  the  circumstance  of  certain  property  belonging  to 
the  late  General  Macgregor  not  having  been  sold, 
it  would  not  be  possible  for  him  to  convert  it  into 
money  before  the  bill  then  current  fell  due ;  that  he 
was  therefore  getting  a  new  bill  prepared  by  the  same 
parties,  payable  at  four  months'  date,  and  requesting 
the  pursuers  to  renew  the  bill,  by  taking  the  new  bill 
in  room  of  it.  He  added,  that  the  estates  in  question 
were  worth  £70,000,  and  that  there  was,  besides, 
£15,000  belonging  to  the  estate,  but  which  could  not 
then  be  touched.  The  pursuers  agreed  to  take  the 
renewed  bill,  by  letter  to  Mr  Campbell  of  the  17th 
April  1828;  and  on  the  same  day,  but  before  he  had 
received  their  letter,  he  transmitted  to  them,  agree- 
ably to  his  previous  intimation,  a  new  bill  for  £3300, 
dated  18th  April  1828,  and  payable  four  months  after 
date,  drawn  by  him  upon,  and  accepted  by  the  same 
parties  by  whom  the  former  bill  had  been  accepted. 
This  bill  became  payable  on  21st  August  1828,  but 
on  the  18th,  Mr  Campbell  wrote  to  the  pursuers,  re- 
presenting that  he  had  been  unsuccessful  in  dispos- 
ing of  certain  property  of  General  Macgregor's,  which 
had  been  exposed  to  sale  in  Edinburgh,  and  enclos- 
ing a  renewal  of  the  bill,  being  a  new  bill  for  £3300, 
dated  tlie  20th  August,  and  payable  six  months  after 
date,  drawn  by  him  upon,  and  accepted  by  the  ac- 
cepters of  the  former  bill.  He  also  enclosed  a  check 
for  the  amount  of  the  interest.  This  last  bill  became 
due  on  the  23d  February  1829;  but  on  the  18th  of 
that  month,  Mr  Campbell  again  addressed  himself  by 
letter  to  the  pursuer,  Charles  Hammond,  junior,  repre- 
senting the  continued  impossibility  to  make  sales  of 
General  Macgregor's  property,  which  circumstance, 
joined  to  his  own  great  advances  for  the  family,  had 
left  him  quite  unprepared  to  retire  the  bill,  which  he 
scarcely  expected,  as  he  stated,  to  be  able  to  do  before 
the  term  of  Whitsunday.  When  the  term  of  Whit- 
sunday arrived,  he  was  as  unprepared  as  ever  for  mak- 
ing the  payment.  The  pursuers  allowed  the  matter  to 
lie  over  till  the  21st  June,  when  they  wrote  him,  re- 
questing to  know  if  it  suited  his  convenience  now  to 
make  the  payment.  To  this  letter  Mr  Campbell  re- 
plied on  the  24th  June,  that  it  did  not  then  suit  his 
convenience  to  pay  the  bill,  for  which  he  assigned  the 
•  same  reasons  as  before.  In  the  mean  time,  Mr  Camp- 
bell, under  the  impression  that  a  renewal  of  the  bill 
was  necessary  to  keep  it  in  force,  wrote  to  the  pursu- 
ers on  the  16th  September  18299  referring  to  that  cir- 
cumstance.    He  then  made  -the  following  statement : 

"  On  the  10th  of  next  month  I  am  to  be  at  Edinburgh  to  meet 
the  executors  of  General  Macgregor,  and  I  hope  to  get  about 
£10,000  from  them  for  my  advances,  of  which  the  first  part 
will  go  to  you ;  but,  in  the  meantime,  I  send  you  my  own  pro- 
missoiy-note  for  the  amount  of  the  principal,  in  case  the  bill  you 
hold  may  not  be  in  force." 
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The  pursuers  accordingly  received  enclosed,  in  the 
above-mentioned  letter,  Mr  Campbell's  individual  note 
for  the  principal  sum  in  the  bill  by  the  executors.  This 
note,  the  pursuers  put  aside,  making  no  farther  use  of  it 
Mr  Campbell  afterwards  wrote  to  the  pursuers  that  be 
had  again  been  disappointed  in  getting  money  from 
Scotland,  adding: 

**  The  disappointment  and  delay  has  been  produced  by  unfore- 
seen legal  impediments,  which  will,  I  fear,  render  it  necessary 
to  take  immediate  legal  steps  against  the  accepters  of  the  bill 
which  you  hold,  to  compel  payment  of  it.  I  will  therefore  be 
obliged  to  you  to  send  me,  on  receipt,  an  exact  copy  of  it." 

Mr  C.  Hammond,  junior,  having  answered  this  let- 
ter, Mr  Campbell  again  wrote : 

"  If  you  will  send  me  the  bill  you  hold,  accepted  by  these 
executors,  undischarged,  (I  mean  without  your  indorsement  or 
discharge,)  I  will  send  it  aown  to  my  agent  there,  who,  I  think, 
will  be  able  to  obtain  money  for  it,  and  remit  the  same  to  me 
before  the  time  you  want  the  money." 

The  pursuers  at  once  complied  with  this  desire,  and 
on  26th  January  1830,  they  enclosed  the  bill  to  Mr 
Campbell.  On  11th  April  1830,  the  pursuers  wrote 
Mr  Campbell,  pressing  to  know  the  result  of  his  pro- 
ceedings regarding  the  bill.  In  answer,  Mr  Campbell 
stated  in  various  letters,  that  he  had  firequently  heard 
from  Edinburgh,  but  had  received  no  funds ;  that  he 
had  directed  coercive  measures  to  be  adopted  against 
the  accepters,  which  he  hoped  would  soon  produce  the 
money,  and  at  all  events,  pledging  himself  personaUy 
to  pay  the  money,  if  other  resources  should  fail,  and 
authorising  the  pursuers  to  draw  a  check  on  him  to 
bearer  for  it,  on  a  certain  day  after  his  return  to  Lon- 
don. 

The  next  intelligence  which  the  pursuers  received 
respecting  Mr  Campbell,  was,  that  he  had  met  with  a 
severe  accident,  and  that  he  was  totally  unable  to  at- 
tend to  business.  Almost  immediately  thereafter,  he 
was  obliged  to  stop  payments,  and  a  commission  of 
bankrupt  was  awarded  against  him.  Immediately  on 
learning  the  accident  which  had  befallen  Mr  Campbell, 
the  pursuers,  who  understood  from  his  son,  Duncan 
Campbell,  that  Mr  John  Bowie,  W.S.,  conducted  his 
business  in  Edinburgh,  wrote  to  that  gentleman  on  the 
20th  November  1830,  stating  the  circumstance  of  their 
having  discounted  the  bill  last  above  mentioned,  accept- 
ed by  the  defenders ;  that  <<  this  bill  was  subsequently 
borrowed  of  us  by  Mr  Campbell,  on  the  26th  January 
1830,"  for  the  purpose  of  instituting  proceedings  there- 
on, after  which  it  was  to  be  returned  to  the  pursuers, 
and  paid  off;  and  requesting  to  know  from  Mr  Bowie, 
if  he  could  inform  them  where  the  bill  was,  and  what 
had  become  of  it.  Mr  Bowie  answered,  that  the  bill 
had  been  transmitted  by  Mr  Campbell  to  Messrs  Bowie 
and  Campbell,  in  order  that  proceedings  might  be  in- 
stituted against  the  accepters  for  recovery  of  the  same; 
but  adding,  that  on  that  subject  he  had  been  in  the  use 
of  communicating  with  Messrs  Macdougall,  Son,  and 
Bainbrigge  of  London,  and  referring  the  pursuers  to 
these  gentlemen  for  farther  information.  The  pur- 
suers accordingly  applied  for  information  to  these  gen- 
tlemen, who  were  employed  as  the  solicitors  for  Mr 
Campbell,  and  for  the  executors  of  Sir  Alexander 
Campbell,  by  letter  of  the  20th  November  1830,  and 
they  were  not  a  little  surprised  to  receive  an  answer 


on  the  23d,  in  which  they  professed  their  utter  igno- 
rance of  the  circumstance  that  the  bill  in  question  had 
ever  been  in  possession  of  the  pursuers ;  and,  on  the 
contrary,  alleged  that  the  bill  had  been  handed  over 
by  Mr  Campbell  to  the  executors  of  Sir  Alexander 
Campbell,  as  their  property ;  and  that  these  executors 
were  actually  enforcing  payment,  as  in  their  own  right, 
from  the  accepters,  by  proceedings  in  the  Court  of 
Session  in  Scotland,  and  adding,  that  it  was  evident 
that  a  gross  fraud  had  been  committed  by  Mr  Camp- 
bell, or  some  other  party. 

Under  these  circumstances,  in  March  1831,  the  pur- 
suers, to  obtain  redelivery  of  the  bill,  filed  a  bill  in 
Chancery  against  the  executors  of  Greneral  Campbell, 
and  against  Mr  Campbell,  as  the  commissioner  and 
manager  for  the  present  defenders,  the  accepters  of 
the  bill,  praying  that  it  might  be  declared  that  the  pur- 
suers were  entitled  to  have  the  bill  of  exchange  de- 
livered back  to  them,  and  to  recover  the  proceeds. 

In  this  suit  appearance  was  made  for  the  executors 
of  General  Campbell,  and  abo  for  Archibald  Campbell, 
as  for  himself  and  for  the  defenders.  In  the  course 
of  the  proceedings,  a  great  extent  of  evidence,  both 
written  and  parole,  was  examined.  In  particular,  all 
the  letters  of  correspondence  before  referred  to,  and 
many  others,  were  produced.  The  pursuers  and  their 
clerks  were  also  examined.  Their  books  were  also  scru- 
tinized, and  the  whole  matter  fully  investigated  and 
heard.  The  result  was,  that  the  Master  of  the  Rolls 
(the  late  Sir  John  Leach),  delivered  his  judgment,  to  the 
effect  that  whatever  might  be  said  of  the  conduct  of  Mr 
Campbell,  who  had  been  guilty  of  a  gross  fraud,  yet  that 
the  pursuers  had  acted  in  the  transaction  merely  in  the 
common  course  of  their  business ;  that  they  had,  by  dis- 
counting the  bill,  obtained  the  legal  property  in  the 
instrument,  and  that  property  he  conceived  remained 
in  them ;  although,  by  the  fraud  of  the  drawer,  they 
had  afterwards  been  induced,  for  a  specific  purpose,  to 
part  with  the  manual  possession  of  it  to  the  person  who 
afterwards  abused  their  confidence.  Accoidingly,  the 
legal  as  well  as  the  equitable  right  to  the  bill  still  con- 
tinued to  be  vested  in  the  pursuers ;  and  it  followed, 
that  they  were  entitled  to  the  decree  which  they  asked. 
In  obedience  to  this  judgment,  Messrs  MacdougaH, 
Son,  and  Bainbrigge,  who  acted  as  solicitors  for  the 
trustees  of  Sir  Alexander  Campbell,  and  also  for  Mr 
Campbell,  on  23d  August  1834,  delivered  up  the  bill 
in  question  to  the  pursuers ;  and  the  action  which  had 
been  raised  by  these  trustees  upon  the  bill  in  the  Court 
of  Session,  was  abandoned.  With  regard  to  this  ac- 
tion, certain  communications  had  taken  place  between 
the  pursuers  and  Sir  Alexander  Campbell's  executors, 
which,  in  so  far  as  relating  to  the  present  action,  and 
founded  on  by  the  defenders,  are  mentioned  in  the 
Lord  Ordinary's  note,  as  given  below. 

The  present  action  was  now  brought  to  recover  the 
sums  due,  with  interest. 

In  defence  it  was  pleaded — 1.  The  pursuers  having 
delivered  up  the  bill  sued  on  to  Mr  Qunpbell,  and  not 
having  established  any  legal  right  in  a  competent  ac- 
tion to  redelivery  thereof,  cannot,  either  under  the 
present  summons,  or  under  any  similar  ordinary  action, 
competently  demand  payment  of  that  bill.  2.  The 
proceedings  in  the  Court  of  Chancery  being  res  inter 
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aiiasy  80  far  as  concerns  the  defenders,  and  the  assig- 
nation in  favour  of  Mr  Bowie  being  unreduced,  the 
pursuers  have  no  legal  title  to  insist  in  the  present  ac- 
tion. 3-  The  bill  not  being  effectually  indorsed  by 
the  executors  of  Sir  Alexander  Campbell,  and  the  ori- 
ginal bill  on  which  the  advance  was  made  having  been 
vitiated,  no  action  lies  for  the  amount  of  that  advance. 
4.  The  bill  sued  on  was  extinguished  by  the  acceptance 
of  the  new  promissory-note  from  Mr  Campbell,  and  by 
the  new  arrangements  and  transactions  with  him,  there 
being  thus  a  complete  novaiio  debiti,  and  a  departure 
from  the  liability  of  the  defenders.  5.  The  decree,  of 
absolvitor  in  the  action  at  the  instance  of  Sir  Alexan- 
der Campbell's  executors,  such  action  being  insisted  in 
with  the  knowledge  of  the  pursuers,  and  by  collusion 
on  their  part  with  Alexander  Campbell,  forms  a  res 
judicata  against  the  pursuers,  who,  by  their  conduct, 
have  rendered  themselves  liable  to  all  the  exceptions 
competent  against  Campbell ;  and  the  bill  having  once 
been  delivered  up,  it  could  not  be  legally  retransferred 
to  the  pursuers,  any  such  re-issue  being  incompetent, 
both  at  common  law  and  under  the  stamp  acts.  6. 
There  being  no  debt  due  to  the  estate  of  Sir  Alexan- 
der Campbell,  and  the  whole  transaction  being  fraudu- 
lent and  collusive,  the  pursuers  are  not  entitled  to  de- 
cree. Lofifyy  The  defenders  are  only  liable  as  execu- 
tors, and  having  no  funds  in  their  hands,  decree  cannot 
be  demanded  against  them  personally;  and,  before 
asking  any  decree  against  them  as  executors,  the  pur- 
suers are  bound  to  deliver  up  the  whole  renewals  of 
the  bills. 

The  pursaeTS  pleaded — 1.  The  pursuers  being  oner- 
ous and  hona  fide  holders  of  the  bill  sued  on,  are  en- 
titled to  decree  against  the  defenders,  the  accepters, 
for  payment  of  the  contents  thereof,  in  terms  of  the 
libel.  2.  The  circumstances  under  which  the  pursuers 
parted  for  a  time  with  the  manual  possession  of  the 
bill  to  Mr  Campbell,  did  not  operate  a  transfer  thereof 
in  his  fovour,  and  are  not  relevant  to  deprive  the  pur- 
suers of  their  right  to  recover  the  contents  from  the 
accepters,  or  in  any  degree  to  affect  their  privileges  as 
onerous  and  bona  fide  holders.  3.  It  is  res  judicata^ 
by  the  decreet  of  the  Court  of  Chancery  in  England, 
that  the  pursuers  are  vested  with  the  legal  and  equitable 
title  to  the  bill,  and  the  full  right  to  enforce  and  re- 
cover payment  from  the  accepters  and  all  others  liable. 
4.  The  defenders  having,  through  their  solicitors,  im- 
plemented and  acquiesced  in  the  said  judgment,  by 
delivering  up  the  bill  to  the  pursuers,  on  the  footing 
of  the  decision  of  the  Court,  cannot  now  be  permitted 
to  impugn  the  same,  or  call  it  in  question  in  any  shape. 

The  Lord  Ordinary,  on  advising  the  cause  with 
cases,  decerned  against  the  defenders,  in  terms  of  the 
libel,  with  expenses.  His  Lordship  subjoined  the  fol- 
lowing note  to  his  interlocutor : 


c« 


The  case  might  have  been  attended  with  difficulty,  at 
least  as  to  the  personal  liability  of  the  defenders,  if  the  paities 
to  the  bill  had  really  stood  in  no  other  relation  to  eadi  other 
than  appears  on  the  fiioe  of  that  instrument ;  that  is,  if  the 
drawer,  being  merely  one  of  Sir  Alexander  Campbell's  execu- 
tors, bad  truly  in  that  character  required  and  obtained  the  ac- 
ceptance of  General  Murray  Mat^egor's  trustees,  in  satisfisction 
(or  security)  of  a  debt  due  by  one  of  these  estates  to  the  other. 
But  the  drawer  was  not  merely  an  executor  of  Sir  Alexander 


Campbell — he  was  also  the  factor,  commissioner,  and  oon6deii- 
tial  manager  for  Macgregor*8  trustees,  and  it  is  manifest,  from 
the  letter  of  22d  October  1827,  and  all  the  subsequent  corre- 
spondence, that  it  was  truly  in  this  last  character,  and  not  in 
the  other,  that  the  bill  was  drawn  by  Iiira,  and  accepted  by  his 
constituents.  That  letter  is  in  no  respect  or  degree  an  appli- 
cation for  payment  or  security  on  the  part  of  Sir  Alexander 
Campbell's  executors.  It  is  solely  and  emphatically  a  confi- 
dential letter  from  the  factor  and  manager  of  Macgregor's  trus- 
tees to  his  constituents,  on  the  affairs  of  the  trust,  and  their 
acceptance  is  required,  not  in  the  first  instance  at  least,  to  pay 
off  or  liquidate  the  debt  due  to  Sir  Alexander  Campbell,  but, 
in  the  most  express  and  distinct  terms,  to  enable  him,  their 
factor,  to  raise  money  to  carry  on  the  business  of  the  trust.  If 
money  was  raised  upon  it,  therefore,  by  discounting  it  at  a 
bank,  and  the  proceeds  actually  paid  over  into  the  hands  of  the 
factor  and  commissioner  of  these  trustees,  it  is  thought  that 
there  could  be  no  more  doubt  of  their  personal  responsibility 
to  the  bank,  than  if  the  discount  had  been  required  and  the 
money  paid  over  to  themselves  personally,  and  without  the  in- 
tervention of  any  agent  or  representative  whatever.  Payment 
made  to  their  agent,  in  short,  in  consequence  of  a  mandate  to 
him  to  raise  money  on  their  acceptance,  is,  to  all  intents  and 
purposes  payment  to  them,  and  if  the  drawer  had  had  no  con- 
nection with  Sir  Alexander  Campbell,  but  had  drawn  the  bill 
in  his  individual  character  on  the  trustees,  in  consequence  of 
the  arrangement  proposed  in  the  letter  referred  io^  it  is  not 
supposed  that,  after  the  money  was  so  raised,  the  defenders 
would  ever  have  been  advised  to  dispute  their  personal  liability, 
although  they  might  have  added  to  their  subscriptions  (which 
they  have  not  done  here),  the  designation  of  trustees  of  Gene- 
ral Murray  Macgregor.  The  mandate  to  raise  money  on  their 
acceptance,  though  in  that  official  character,  was  the  most  com- 
plete pledge  imaginable  that  they  had  trust-funds  wherewith  to 
repay  it ;  and  the  fact  that  the  money  was  actually  taken  by 
^hem,  through  their  factor  and  agent,  made  them  as  indisput- 
ably liable,  personally^  for  such  repayment,  as  they  would 
have  been  for  the  hire  or  price  of  any  article  for  which  they 
had  bargained  with  third  parties,  avowedly  on  account  of  the 
trust 

"  Then,  does  it  make  any  difference  that  the  drawer  was 
actually  one  of  Sir  Alexander  Campbell's  executors,  and  drew 
the  biU  under  that  designation?  Considering  the  terms  and 
plain  object  of  the  letter  of  22d  October,  the  Lord  Ordinary  is 
humbly  of  opinion  that  it  does  not.  It  is  still  manifest,  that 
the  defenders'  leading  object  in  granting  the  bill  was,  not  to 
pay  the  drawer  a  debt  due  to  himself,  as  Sir  Alexander's 
executor,  but  to  enable  him^  by  discounting  it,  to  raise  money 
for  the  immediate  use  of  the  trustees.  They  might,  no  doubt, 
have  in  view  the  secondary  object  of  vouching,  or  ultimately 
liquidating  the  debt  then  supposed  to  be  due  to  the  executors : 
but,  at  all  events,  the  bill  was  not  to  be  taken  in  payment  of 
that  debt.  It  was  first  of  all  to  be  discounted,  and  the  money 
raised  upon  it  to  be  applied,  it  might  be,  in  extinction  of  that 
debt ;  but  possibly,  lUso,  of  any  others  that  might  prove  to  be 
more  urgent.  But  the  fact  that  it  was  accepted  and  sent  to 
the  drawer,  that  money  might  be  raised  on  it,  in  the  first  place, 
is  quite  enough  for  the  pursuers,  since,  if  he  did  in  fact  so 
raise  money  by  discounting  it  with  them,  it  seems  quite  impos- 
sible for  the  defenders  now  to  say  that  he  did  any  thing  but 
what  they  expected,  and  had  expressly  authorised ;  or  that, 
because  he  did  not  apply  it  in  paying  off  that  debt,  or  misap- 
plied it  in  any  other  way,  they  should  be  excused  from  repay- 
ing it  to  the  party  who  had  advanced  the  value  on  their 
mandate  and  credit.  The  Lord  Ordinary  is  himself  persuaded, 
that  the  main  reason  for  drawing  the  bill  as  for  a  'debt  owing 
to  Sir  Alexander  Campbell's  estate,  was  not  to  secure  that 
debt  to  the  executors,  but  to  fiicilitate  the  discount  of  the  bill 
by  connecting  it  with  a  real  transaction,  and  by  giving  (or 
appearing  to  give)  the  additional  security  of  those  executors  as  a 
separate  party,  over  and  above  that  of  the  accepters.  There 
might  be  a  jus  quasitum  to  the  executors  by  this  way  of  pro- 
ceeding ;  but  in  a  question  between  the  accepters  and  those  who 
had  actually  advanced  the  money,  the  mere  fact,  that  they 
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granted  their  acceptance  in  order  that  money  might  be  raised  in 
the  first  instance,  would  he  conclusive  against  them. 

"  They  maintain,  indeed,  in  their  case,  that  they  had  no 
notion  that  any  money  was  to  he  so  raised,  or  that  their  hill 
^vas  to  he  discounted,  and  allege  that  they  actually  believed  all 
along  that  it  remained  in  the  hands  of  the  drawer  as  an  execu- 
tor of  Sir  Alexander  Campbell,  and  was  retained  by  him  in  se- 
curity of  the  debt  supposed  to  be  owing  to  those  parties.  The 
first  answer  to  this  strange  averment  is,  that  if  the  bill  was 
actually  discounted,  and  money  raised  on  it,  it  is  plainly  irrele- 
vant in  a  question  with  the  discounters.  But  the  Lord  Ordi- 
nary cannot  account  for  such  an  averment  on  the  part  of  the 
defenders.  Their  personal  honour  and  veracity  are  above  all 
question.  But  their  legal  advisers  must  either  have  misunder- 
stood their  instructions  when  they  made  this  statement,  or  they 
must  themselves  have  forgotten  the  origin  of  the  transaction, 
and  all  hut  their  too  implicit  confidence  in  their  commissioner, 
when  they  authorised  it  to  be  made.  For  it  is  palpably  tncon' 
sistent  with  the  explicit  terms  of  the  letter  sending  the  first 
bill  for  their  acceptance,  and  not  less  so  with  those  on  which 
they  subsequently  granted  its  renewals.  If  the  bill  had  been 
truly  granted  merely  as  a  voucher  of  their  debt  to  Sir  Alexan- 
der's executors,  there  could  plainly  have  been  no  occasion  for 
renewing  it  at  all,  so  long  as  it  was  in  no  danger  of  prescription, 
and  as  they  were  undeniably  acting  in  concert  with  the  drawer, 
who  was  their  own  agent,  it  is  inconceivable  that  it  should  not 
have  been  allowed  to  lie  over  till  trust-funds  came  in  for  its 
payment.  Instead  of  this,  however,  it  appears  that,  as  soon  as 
the  first  bill  was  near  falling  due,  he  applied  to  them  with 
great  urgency  for  a  renewal^  '  in  order  to  retire  it,'  and  is  so 
anxious  not  to  lose  a  post,  that  he  hurries  it  off  to  Lord  Caith- 
ness, before  getting  the  signature  of  another  of  the  accepters, 
who  was  in  his  own  neighbourhood ;  and  so  the  renewed  bill 
is  in  his  hands  before  the  8th  of  April,  in  order  to  retire  the 
first,  which  is  not  payable  till  the  16th.  The  Lord  Ordinary 
must  say,  that  to  him  it  appears  utterly  absurd  to  suppose  that 
any  of  the  parties  to  this  correspondence  would  suppose,  at  the 
time,  that  the  first  bill  was  still  in  the  hands  of  the  drawer,  or 
have  any  doubt  that  it  had  been  discounted  with  a  third  party. 
If  the  whole  transaction  with  the  pursuers  had  been  set  forth  in 
detail,  it  could  not,  in  his  opinion,  have  certiorated  them  more 
completely  of  that  fact. 

**  But  then  it  is  said  that  Campbell  afterwards  held  himself 
forth  to  the  defenders  as  still  the  holder  of  those  bills,  and  at 
last  actually  raised  action  against  them  in  name  of  his  brother 
executors  in  that  character.  Now,  there  seems  to  be  no  doubt 
that  he  did  in  many  respects  deceive  and  impose  upon  his  con- 
stituents. But  in  so  far  as  concerns  the  statement  in  his  sub- 
sequent letters,  that  he  was  at  those  dates  the  holder  of  the 
bills  in  question,  the  Lord  Ordinary  is  not  of  opinion  that  it 
imports  any  contradiction  to  what  he  conceives  to  have  been 
the  clear  meaning  of  his  former  communications,  or  ought  to 
have  led  the  defenders  to  believe,  even  at  those  dates,  that 
those  bills  had  never  been  discounted.  The  plain,  and  indeed 
the  only  consistent  meaning  of  the  latter  statement  was,  not 
that  they  had  not  been  originally  discounted  on  their  credit, 
but  that  he  had  since  been  obliged  to  advance  his  own  funds  to 
retire  them ;  and  this,  accordingly,  is  what  the  defenders  have 
themselves  stated,  and  apparently  proved,  was  precisely  his  al- 
legation. He  soon  after  gives  in  to  them  an  account,  in  which 
he  states,  that  he  is  between  £10,000  and  £12,000  in  advance 
for  the  trust-estate ;  and  one  of  the  items  of  that  advance,  al- 
leged to  have  been  made  as  their  factor,  and  of  which  he  calls 
on  them  to  relieve  him,  is  the  amount  of  those  bills. 

"  If  he  had  merely  kept  the  bills  in  his  hands  as  one  of  Sir 
Alexander  Campbell's  trustees,  he  might,  indeed,  have  been  a 
creditor  of  the  trust  in  that  capacity.  But  he  could  never  have 
stated  this  debt  due  to  him  in  that  character  as  an  item  in  his 
actual  advances  as  factor,  unless  he  had  first  paid  to  the  execu- 
tors the  money  raised  by  the  discount,  and  afterwards  retired 
the  bills  with  his  own.  But  it  is  quite  certain  that  he  never 
did  any  such  thing, — the  bills  being  to  this  day  unretired  in 
the  hands  of  the  pursuers ;  and  the  defenders  now  maintain 
that  they  never  supposed  he  had  done  so.     It  is  very  remark- 


able, indeed,  not  otily  that  he  never  reported  or  exhibited  any 
discharge  from  Sir  Alexander's  executors,  or  in  any  way  pre- 
tended that  their  claim  had  been  satisfied,  but  that  from  the 
very  beginning,  he  never  states  them  to  be  anxious  for  pay- 
ment, or  holds  out  their  urgency  as  a  ground  for  granting  or 
riMievving  the  bills.  He  first  asks  them  as  a  means  of  raising 
inoDcy  for  carrying  on  the  business  of  the  trust,  and  uhimately 
prcs:<es  for  payment  in  liquidation  merely  of  the  (Treat  balanni 
which  he  alleges  to  b^  owing  to  himself  individually,  in  conse- 
quence of  his  advances  as  factor.  What  he  probably  meant 
the  defenders  to  believe,  and  what  (if  they  trusted  to  him) 
they  ought,  from  his  whole  communications  to  have  believed, 
was,  that  he  had  employed  the  proceeds  of  the  discount  in  the 
otlier  affairs  of  the  trust,  and  afterguards  retired  the  bills  tvHh 
his  own  money. 

'*  In  a  question  between  the  accepters  and  those  who  dis- 
counted on  their  credit,  it  is  of  no  consequence  that  this  was 
false  ;  nor,  in  fact,  would  It  have  been  of  any  consequence  that 
he  had  made  the  defenders  believe  that  this  particular  debt  due 
to  the  executors  had  been  paid  off  with  the  proceeds  of  the 
discount.  The  bankers  who  gave  their  money  on  the  fiuth 
of  the  defenders'  acceptance,  must  still  be  entitled  to  receive 
.payment,  however  their  agent  mi^haye  misemployed  that  money, 
or  whatever  false  account  he  msfy  have  given  of  its  applics- 
tion. 

"  This  view  of  the  true  nature  of  the  transaction  disposes 
not  only  of  the  defenders*  objection  to  a  personal  liability,  but 
of  almost  all  their  other  defences ;  for  the  Lord  Ordinary  is  of 
opinion,  that  there  is  no  ground  whatever  for  the  plea  of  aora- 
tio  debitif  and  that  nothing  can  be  more  extittvagailt  than  tbe 
attempt  to  extend  to  a  case  like  the  present,  the  rigorous,  and 
by  no  means  universal  rule  of  law,  that  even  an  onerous  ac- 
quirer of  a  bill  may  be  liable  to  the  exceptions  competent 
against  the  drawer,  if  he  does  not  acquire  it  till  after  it  is  past 
due.  The  only  ground  for  maintaimng  such  a  doctrine  here 
seems  to  be,  that  the  pursuers  consented  to  take  two  renemeh 
of  the  original  bill,  and  are  now  suing  on  the  laat  of  the«e, 
which  bears  date,  of  course,  a  considerable  time  after  tbe  first 
bill  was  due ;  and  this,  the  defenders  appear  to  think,  is  equi- 
valent to  their  having  taken  the  first  bill  itself  after  it  had  re- 
mained so  long  dishonoured.  It  seems  to  be  forgotten  tbat 
they  gave  their  money  only  once,  and  that  at  an  early  period  of 
the  first  bill's  currency,  and  took  both  the  renewals  immediate- 
ly after  their  dates.  The  taking  of  such  renewals  was,  in  fact, 
only  giving  the  accepters  time  or  indulgence  in  a  more  cautiotts 
and  jealous  form.  But  it  is  believed  it  was  never  before  sur- 
mised that  the  onerous  holder  of  a  bill,  who  would  be  liable  to 
none  of  the  exceptions  which  might  exist  against  the  drawer,  if 
he  insisted  for  payment  the  day  it  fells  due,  would  yet  become 
liable  to  all  such  exceptions,  merely  by  indulging  the  aceepters 
with  a  longer  or  shorter  delay. 

"  The  only  point  upon  which  the  Lord  Ordinary  has  had  any 
hesitation,  is  the  compact  which  appears  to  have  been  entered 
into  at  a  late  period  between  the  pursuers  and  Sir  Alexander 
Campbell's  executors,  whereby  they  not  only  consented  to  al- 
low  the  suit  against  the  defenders  to  proceed  in  the  name  of 
the  latter,  but  actually  covenanted  that  the  defenders  sfaoold 
receive  no  notice  of  any  compering  or  preferable  elaim  upon 
their  part,  to  the  contents  of  the  bills  on  which  the  action  wv 
founded.  This,  at  first  sight,  has  no  doubt  an  unfiivonrabW 
appearance,  and  is  plausibly  represented  as  tending  to  persuade 
the  defenders  that  there  could  be  no  unsatisfied  discounter  in 
existence,  and  consequently  of  preventing  them  from  taking  such 
measures  for  their  relief  as  might  %|ltl  have  b^n  availaDle  lo 
them^  if  duly  apprised  of  the  fact. 

"  Upon  farther  consideration,  however,  the  Lord  Ordinary 
is  satisfied  that  there  was  nothing  in  this  arrangement  wbieh 
should  deprive  the  pursuers  of  their  right  to  insist  against  tbe 
proper  debtors  for  this  just  and  onerous  debt.  It  is  possible 
that  the  defenders  may  have  suflbred  prejudice  by  the  course 
that  was  adopted,  though  there  is  no  evidence  that  they  bare 
actually  so  suffered.  But  it  is  no  part  of  the  duty  of  the  onerous 
holders  of  a  bill  to  be  watchful  for  the  interest  of  the  accepters; 
and  there  are  many  \vays  in  which  they  may  inddentally  pa*- 


1837.] 


IN  THE  COURT  OF  SESSION,  &c. 


457 


judice  that  interest,  eitber  by  acting  or  abstaining  from  acting, 
without  forfeiting  their  legal  right  to  recover  firom  such  accep- 
ters.    Prorided  they  do  not  act  maliciously  or  fraudulently,  or 
knowingly  adopt  or  abet  the  frauds  of  others,  they  may  take 
any  course  which  a  regard  to  their  own  interest  may  suggest ; 
however,  it  may  appear  in  the  result,  that  a  different  course 
would  have  been  more  advantageous  for  their  debtors.     Now, 
there  is  not  the  slightest  appearance  either  of  malice  or  fraud  on 
the  part  of  the  pursuers  in  this  case,  any  more  than  on  that  of 
Sir  Alexander  Campbell's  executors,  the  only  other  parties  to 
the  agreement,  and  their  situation,  when  duly  attended  to,  seems 
fully  to  justify  the  course  they  pursued.     When  they  sent  back 
the  bill  to  the  drawer,  at  his  request,  they  probably  intended 
that  he  should  sue  on  it  in  their  names ;  and  it  seems  unde- 
niable  that  he  was  bound  to  deal  with  it  for  their  interest,  and 
(pioad  hoc,  as  their  agent.     But  as  there  was  no  other  indorsa- 
tion on  it  'but  that  blank  one,  under  which  it  had  been  transfer- 
red to  the  pursuers,  it  was  unfortunately  la  kis  power  to  fill  up 
above  it  a  special  conveyance  to  the  executors  of  Sir  Alexander 
Canpbell,  or  indeed  to  any  other   person.     This   power  he 
seems  accordingly  to  have  exercised  without  the  knowledge  of 
the  pursuers,  and  to  have  delivered  over  the  bill  (or  rather,  as 
it  appears,  one  of  the  original  bills  which  had  been  given  up  on 
receiving  their  renewal),  to  the  law-agents  of  these  executors, 
by  whom  an  action  was  afterwards  raised  in  their  owm  names 
against  the  present  defenders.     When  those  things  came  to  the 
pursuers'   knowledge,  after   Campbell's  bankruptcy,  and  the 
execators  refused  to  restore  the  bill,  and  asserted  their  right,  as 
onerous  and  bona  fide  holders,  to  retain  and  recover  its  contents 
for  their  own  behoof,  the  pursuers  were  evidently  placed  in  a 
situatior.  of  some  embarrassment.     The  claim  of  the  executors 
was  placsible,  their  bona  fides  was  not  disputed,  and  it  was  not 
surmised  that  the  pursuers  had  at  that  time  any  reason  to  sup- 
pose that  the  accepters  had  any  special  defence  as  against  these 
executors^  or  that  decree  might  not  be  as  readily  obtained  at 
their  instnce  as  at  their  own.     But  it  is  sufUciently  obvious 
that  such  t  decree  would  be  delayed,  at  all  events  by  mixing  up 
their  own  competing  claims  to  the  sum  in  dispute,  with  the 
main  questitn  of  the  accepters'  obligation  to  pay,  and  therefore 
it  naturally  occurred,  as  a  prudent  and  proper  arrangement,  to 
allow  the  sot  actually  in  progress  at  the  executors'  instance  to 
proceed,  and  to  stipulate  only  that  the  question  as  to  who  should 
have  the  ultiaate  benefit  of  the  expected  decree,  should  be  after* 
'wards  settled  in  a  separate  discussion.     In  all  this,  it  appears  to 
the  Lord  Or<!^ary  there  was  nothing  culpable  or  savouring  of 
fraud,  neither  does  there  seem  to  have  been  any  purpose  of 
actual  or  positive  concealment,  but  merely  a  resolution  not  to 
compear  as  partes  in  the  existing  suit,  nor  to  mix  up  the  ques- 
tion of  the  executors'  accountability  to  them  for  what  they 
might  recover  up«n  the  bill,  with  that  of  the  defenders'  respon- 
sibility to  its  legal  holders.     By  the  indorsement  of  the  drawer, 
and  the  actual  pasession  of  the  document,  the  executors  had 
undoubtedly  a  legd  title  to  demand  payment  and  to  discharge 
the  debt,  though  tky  might  ultimately  be  bound  to  account  to 
the  pursuers  for  theralue ;  and  so  far  from  seeking  to  dissemble 
or  conceal  the  existeice  of  such  a  claim,  it  is  remarkable  that  it 
was  openly  brought  x>rward  in  the  Court  of  Chancery  by  the 
pursuers  at  a  very  tirly  stage  of  the  executors'  action  against 
the  defenders,  and  ii  a  suit  to  which  Campbell,  from  whom 
their  whole  right  waaderived,  was  regularly  called  as  a  party. 
If  there  were  any  gool  objections  to  the  debt,  as  in  the  person 
of  the  executors,  it  is  )lain  enough  that  this  was  unknown  to 
the  pursuers;  and  it  is  lot  alleged  that  they  ever  did  any  thing 
to  embarrass  the  defei^ers  in  maintaining  these  objections. 
The  Lord  Ordinary  must  however,  remark,  that  the  defenders 
take  much  too  high  a  tout  in  now  assuming,  as  a  matter  of  cer- 
tainty, the  validity  of  thee  objections.     They  have  advantage 
enough,  no  doubt,  in  the  present  state  of  the  case  for  taking 
this  tone.     For  the  pursurs,  to  whom  the  whole  question  is 
irrelevant,  have  no  interes  to  complaim  of  it ;  and  the  execu- 
tors, whom  alone  it  affects,tre  no  parties  to  the  present  action. 
It  is  palpably  inaccurate,  hovever,  to  ascribe  the  ultimate  aban- 
donment of  the  suit  by  the  eecutors,  to  their  conviction  of  the 
justice  of  these  objections,  t  being  matter  of  demonstrfttion, 


from  mere  inspection  of  the  dates,  that  this  step  was  the  result, 
and  the  necessary  result,  of  the  previous  decision  in  the  Chan- 
cery suit,  by  which  the  whole  interest  in  the  bill  had  been  finally 
adjudicated  to  belong  not  to  those  executors,  but  to  the  pur- 
suers. The  date  of  that  decision  is  2l8t  July  1834,  and  the 
executors'  action  is  proposed  to  be  abandoned  for  the  first  time, 
soon  after  the  sitting  down  of  the  Court  of  Session  in  Novem- 
ber thereafter.  The  defenders'  objections  to  the  executors' 
claim  of  debt  may  or  may  not  be  invincible.  But,  assuredly, 
there  has  been  as  yet  no  judicial  determination  on  the  subject. 
The  action  was  not  decided  on  its  merits,  but  w&s  withdrawn 
and  abandoned  because  the  pursuers  had  been  found  to  have  no 
right  to  the  bill  on  which  alone  it  proceeded,  and  it  is  not  only 
quite  open  to  them  still  to  bring  forward  their  claim  in  another 
form,  but  the  defenders  themselves  seem  to  intimate,  that  steps 
have  already  been  taken  for  that  purpose. 

**  All  this,  however,  is  irrelevant  to  the  merits  of  the  present 
case.  The  conclusive  -fact  is,  that  the  defenders  deliberately 
granted  their  acceptance,  for  the  purpose  of  the  drawer's  raising 
money  on  ii ;  and  that  the  pursuers  did  give  their  money  on  the 
credit  of  that  acceptance.  In  these  circumstances,  it  is  thought 
they  can  have  no  valid  defence  against  payment,  except  by  clear 
proof,  either  of  a  positive  agreement  to  release  them  from  their 
obligation,  or  of  some  acftud  fraud  and  dishonesty  operating  to 
(their  loss ;  and  as  the  Lord  Ordinary  is  of  opinion  that  fhere  is 
•no  such  -proof,  he  cannot  but  repel  the  'd«*fences.  Expenses 
seem  to  follow,  of  course,  more  especially  as  the  defenders  have 
rested  their  case  almost  exclusively  on  an  allegation  which  it  is 
impossible  to  reconcile  with  the  written  evidence  of  process." 

The  defendera  reclaimed,  contending  that  they 
thought  that  the  bill  was  not  to  be  discounted,  but 
to  remain  with  Campbell;  and  that,  under  the  cir- 
cumstances in  which  the  bill  was  parted  with  by  the 
pursuers  to  him,  whether  it  was  originally  intended 
for  discount  or  not,  they  were  not  now  entitled  to  re- 
cover the  proceeds  from  the  defenders.  No  debt  was 
due  to  Sir  Archibald  Campbell;  and  it  was  as  one 
of  his  executors  that  Campbell  drew  the  bill.  This 
was  shown  by  the  circumstances  under  which  the  bill 
was  delivered  up  to  Campbell  by  the  pursuers,  to  assist 
in  the  Scotch  suit.  Was  Campbell  entitled,  after  the 
bill  was  past  due,  to  put  the  pursuers  in  a  better 
situation  ?  Why  did  they  not  intimate  to  the  defen- 
ders that  they  were  the  bolders,  and  then  they  might 
have  taken  measures  against  Campbell  before  his  bank- 
ruptcy. 

The  Court  declined  hearing  counsel  in  support  of 
the  interlocutor. 

Lord  Justice- Clerk, — The  Lord  Ordinary's  interlocutor  is 
most  sound.  Campbell  held  a  most  unlimited  factory  from  the 
defenders,  and  they  knew  the  reason  why  this  bill  was  obtained 
from  them,  and  that  it  must  have  been  discounted ;  for  why 
would  Campbell  otherwise  have  asked  a  renewal  from  them? 
We  cannot  Usten  to  the  plea,  that  they  thought  the  bill  was  to 
remain  with  Campbell.  As  to  Campbell's  own  promissory-note, 
it  was  only  to  lie  bye  in  the  hands  of  the  pursuers,  while  he  got 
the  bill  itself  to  recover  the  contents.  Campbell  thus  deceived 
the  pursuers  to  get  farther  delay.  I  do  not  discover  from  the 
papers  that  the  pursuers  were  aware  of  the  suit  in  Scotland  till 
a  late  period.  There  is  no  evidence  to  show  that  the  pursuera 
have  lost  their  title.  The  Master  of  the  Rdlls  found  that  the 
merely  giving  up  possession  of  the  bill  was  no  real  parting  with 
it.  As  to  any  plea  that  might  have  met  a  demand  by  Camp- 
bell, that  cannot  affect  the  pursuers,  the  bankers  who  cashed 
the  bill.  I  concur  in  the  Lord  Ordinary's  interlocutor,  which 
is  entirely  well  founded. 

Their  lordships  unanimously  adhered^  with  addi- 
tional expenses. 

Lcrd  Ordinury,  Jeffrey. — Act,  Dean  of  Paculty  (Hope), 
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Buchanao;  Sang  and  Adam,  S.S.C.,  Agents — Ali.  Solicitor- 
General  (Rutherfurd),  P.  Robertson,  Graham  Bell;  R.  Roy, 
W.S.,  Agent fJ-J^-M.] 


25th  May  1837. 
Second  Division. — (J.D.M.) 

No.  254. — Maurice  Carmichael  and  Others,  Heri^ 
tors  of  the  Parish  of  Symington^  Suspenders,  v. 
The  Reverend  A.  H.  M'Lean,  Minister  of  Syming' 
touy  Respondent, 

Church — Manse — Additions — Repairs— Obligation  on  Heritors 
— A  mame  requiring  very  extensive  repairs  to  render  it  at  all 
kabitabU-^Circumatances  in  which  the  Court,  waiving  the  de- 
cision of  the  general  question  of  the  obligation  on  the  heritors, 
where  a  manse  is  capable  of  repairs,  though  d^cient  in  accom- 
wsodation,  held  it  not  incompetent  to  consider  general^  what 
might  be  necessary  to  be  done,  whether  by  repairs,  or  altera- 
tions and  additions,  to  render  the  manse  suffirient  and  suitable 
to  the  circumstances  of  the  benefice,  and  a  competent  residence 
for  the  minister  of  the  parish. 

Sequel  of  case  reported  Vol.  VIII.  p.  381. 

On  the  remit  from  the  Court,  of  date  Ist  June  1836, 
to  Mr  Brown,  architect,  to  inspect  the  manse  of  Sy- 
mington, and  to  report  whether,  besides  repairing  it, 
the  additions  offered  by  the  heritors  were  sufficient  to 
make  the  manse  not  unsuitable  to  the  benefice,  and  a 
competent  residence  for  the  minister ;  or  whether  the 
additions  decerned  for  by  the  decree  of  the  Presbytery 
(under  suspension)  were  required. 

Mr  Brown  reported, 

"  1.  I  have  inspected  and  examined  the  manse  in  question,  and 
find  that  it  requires  very  extensive  repairs  to  render  it  at  all 
habitable.  Its  present  condition  is  well  and  correctly  detailed 
in  the  '  report  to  the  Heritors  of  Symington,'  by  Mr  George 
Angus,  to  which  I  beg  leave  to  refer  your  Lor^hips.  I  am 
therefore  of  opinion,  that  repairs  upon  the  old  manse,  of  a  de- 
scription similar  to  those  pointed  out  by  Mr  Angus,  are  quite 
essential  to  render  it  comfortable.  2.  In  regard  to  the  addi- 
tions to  the  manse  offered  by  the  heritors,  I  am  of  opinion  that 
they  are  not  of  such  a  description  as  to  render  it  a  sufficient  and 
competent  residence  for  the  minister  of  that  or  any  other  parish. 
The  additions  which  they  propose  are  insufficient,  not  so  much 
in  extent  as  in  arrangement,  inasmuch  as  they  propose  to  form 
the  principal  rooms  within  the  old  house  by  increasing  the  sizes 
of  the  apartments  on  the  ground-floor.  This  I  think  very  ob- 
jectionable, as  the  ceilings  are  little  more  than  8^  feet  high,  with 
windows  and  doors  of  equally  diminutive  propoitions.  The 
new  additions  are  appropriated  to  the  kitchen  and  nursery.  On 
the  other  hand,  the  additions  decerned  for  by  the  decree  of  the 
Presbytery,  although  quite  suitable,  yet,  keeping  in  view  the 
limited  rental  of  the  parish,  and  other  circumstances,  I  am  of 
opinion  might  be  gone  into  in  a  more  economical  manner  than 
what  is  pointed  out  by  the  plans  and  specification  of  Mr  Angus. 
I  have  therefore  made  out  a  small  sketch  of  certain  additions 
which  I  consider  suitable  and  requisite,  and  which  I  annex  to 
the  report."    A  plan  was  annexed  to  the  report. 

The  record  having  been  closed  on  the  bill  of  suspen- 
sion and  answers,  (see  supra^  p.  143)  parties  were 
heard  before  the  Lord  Ordinary,  who  pronounced  the 
following  interlocutor : 

"  Wth  March  1837. — The  Lord  Ordinary  having  considered 
the  closed  record,  with  the  interlocutor  of  the  Court,  and  the 
report  of  Mr  Thomas  Brown,  architect,  and  having  heard 
parties'  procurators  on  the  whole  state  of  the  cause,  and  made 
avizandum :  Finds  that,  in  the  circumstances  of  this  case,  it 
being  fully  ascertained  that  the  manse  in  question  *  requires 
very  extensive  repairs  to  render  it  at  all  habitable,'  it  is  not 
incompetent  to  oonsider  generally  what  may  be  necessary  to 


be  done,  whether  by  repairs,  or  alterations  and  additions,  to 
render  the  manse  sufficient  and  suitable  to  the  drcumstances  of 
the  benefice,  and  a  competent  residence  for  the  minister  of  the 
parish :  Finds  it  instructed  by  the  report  of  Mr  Brown,  that  the 
plan  of  additions  proposed  by  Mr  John  Robertson,  and  stated 
by  the  suspenders  to  have  been  offered  by  them,  is  '  not  of  such 
a  description  as  to  render  it  a  sufficient  and  competent  residence 
for  the  minister  of  that  or  any  other  parish :  Finds,  that  accord- 
ing to  Mr  Brown*s  report,  the  additions  decerned  for  by  the 
Presbytery,  though  in  themselves  suitable,  are  not,  in  the  cir- 
cumstances of  the  parish,  necessary  to  the  full  extent  and  ex< 
pense  exhibited  in  the  specification  by  Mr  George  Angus: 
Finds,  that  if  the  repairs,  alterations  and  additions,  proposed  by 
the  plan  and  report  of  Mr  Brown,  shall  be  dulv  executed,  the 
heritors  will  thereby  have  satisfied  their  legal  obligation  to 
render  the  manse  sufficient,  suitable  and  competent:  There- 
fore, approves  of  the  report,  so  far  as  it  goes ;  but,  in  respect 
that  it  contains  no  specification  of  the  work  to  be  done  upon 
the  house,  for  the  execution  thereof,  or  on  which  an  accurate 
estimate  can  be  formed,  remits  to  the  Presbytery,  with  inatmc- 
tions  to  recal  the  decree  under  suspension,  and  thereafter  to 
remit  to  the  said  Thomas  Brown  to  report  to  them  accurate  spe- 
dfications  of  the  whole  work  recommended  by  him  in  regard  to 
the  manse,  offices  and  garden- waU,  with  estimates  of  the  ex- 
pense required  for  executing  the  same;  and  thereafter  to  pro- 
ceed farther  according  to  law ;  and  decerns  accordingly :  Finds 
the  respondent  entitled  to  the  expense  incurred  by  him  previous 
to  the  interlocutor  of  the  Court  of  1st  June  1836,  and  remits 
the  account,  when  lodged,  to  the  auditor  to  be  taxed;  but  in 
respect  that  the  suspenders  made  offer  to  the  respondent  to  ac- 
quiesce in  the  report  of  Mr  Brown,  provided  the  respondent 
were  also  willing  to  acquiesce  in  it,  leaving  the  questbn  of  ex- 
pens«iS  to  bo  determined  by  the  Court  or  the  Lord  Ordinary, 
and  that  the  suspenders  have  since  maintained  that  la  is  not  in 
law  entitled  to  any  additions  whatever.  Finds  no  otker  expenses 
due  to  either  party. 

"  Note The  Lord  Ordinary  has  a  stiong  apprehension  that 

the  parties  are  here  mainly  struggling  to  cast  the  expense  of 
the  litigation  on  one  another.  For,  otherwbe.  Is  cannot  but 
think  ^at  the  case  might  have  been  easily  setted  after  Mr 
Brown's  report  was  received.  It  is  his  duty,  howerer,  to  decide 
on  the  merits  of  the  pleas  maintained. 

"  Without  going  into  the  details  of  the  caset,  it  appears  to 
the  Lord  Ordinary  to  be  settled  on  the  one  hand  that,  where  a 
manse  has  been  built,  and  accepted  of,  and  appoved  of  by  the 
Presbytery,  the  minuter  is  not  entitled,  simpV  on  the  ground 
that  the  accommodation  is  not  such  as  may  hav  been  generally 
provided  in  other  cases,  or  because  the  sixes  md  forms  of  the 
apartments  may  not  be  according  to  the  fiishon  of  the  times, 
to  require  the  heritors  to  make  extensive  aterations  on  it,  or 
additions  thereto ;  and  that,  even  although  s>me  repairs  may  be 
necessary,  of  a  small  or  inconsiderable  natue,  such  a  necessity 
will  not  make  way  for  a  demand  for  remodlUng  and  adding  to 
the  house,  so  as  to  render  it  in  all  respects  *  suitable  manse,  ac- 
cording to  the  views  entertained  at  the  time.  But,  on  the 
other  hand,  he  holds  it  to  be  equally  settled,  that,  where  a 
manse  has,  either  from  original  insufficieicy,  or  by  the  lapse  of 
time,  come  to  be  in  such  a  state  that  itrequires  extensive  re- 
pairs to  render  it  even  habitable,  it  is  oen  competent  for  the 
Presbytery,  and  for  this  Court  in  re  vie  ring  their  sentence,  to 
consider  not  merely  what  is  absolutely  essential  to  render  the 
old  building,  habitable,  but  what  ougb  reasonably  to  be  done, 
by  alterations  and  additions,  to  renderthe  manse  a  suitable  re- 
sidence for  the  minister  in  the  drcunuances  of  the  parish. 

"  Th^  first  of  these  points  seems  trbe  the  amount  of  the  law 
laid  down  in  the  cases  of  Dalmeny  Channelkirk,  and  Loch- 
carron.  In  the  first,  the  manse  h^  been  built  only  ten  years 
before,  in  the  incumbency  of  the  miister  who  made  the  claim  ; 
and  the  demand  was  purely  for  addiions,  on  the  ground  of  want 
of  accommodation.  The  second  'as  perhaps  not  essentially 
different,  though  some  repairs  wercrequired ;  but  it  was  greatly 
affected  by  the  consideration,  that^he  offers  of  repairs  and  ad> 
ditions  made  by  the  heritois  wereield,  and  expressly  found,  to 
have  been  rea^nable ;  and  evenas  it  stood,  two  Judges,  and 
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one  ai  tbem  Lord  Robettton,  thought  it  not  witiihi  the  nde 
adopted  in  Dalmeny.  The  third  case  was  nearly  identical  with 
DaLneny.  The  old  case  of  Creich  was,  in  the  Lord  Ordinary's 
opinion,  certainly  too  strong,  at  least  in  one  point,  to  be  now 
taken  as  a  precedent  No  one,  it  b  thought,  would  now  main- 
tain, that  where  a  manse  requires  a  new  roof,  it  would  be  suf- 
ficient to  thatch  it,  merely  because  it  had  been  formerly 
thatched. 

"  But  the  second  point  above  stated  appears  to  be  equally 
well  settled.  In  the  case  of  Strathblane,  the  Presbytery  had 
expressly  found,  that  the  manse  '  is  repairable.*  But  as  it  ap- 
peared clearly  from  the  report  of  the  architect,  to  whom  the 
Court  remitted,  that  it  required  very  extensive  repairs  to  render 
it  habitable,  the  judgment  of  the  Presbytery,  which  ordered 
both  repairs  and  additions,  was  affirmed  by  the  Court.  There 
may  possibly  be  a  difference  in  degree  between  that  case  and 
the  present.  But  the  same  fundamental  facts  are  established, 
viz.,  that  though  the  manse  is  repairable,  it  requires  extensive 
repairs  to  render  it  habitable. 

"  But  there  are  other  cases  in  which  the  principle  was  recog- 
nised. In  the  case  of  Kirkliston  in  1808,  though  the  main 
question  was,  whether  a  new  manse  or  additions  should  be 
given,  the  old  house  was  found  to  be  clearly  repairable ;  and  the 
Lord  Ordinary  will  here  transcribe  the  interlocutor  of  the  late 
Lord  Meadowbank,  giving  instructions  to  ^r  Reid  the  architect, 
to  whom  he  remitted,  which  embodies  principles  which  appear 
to  be  sufficient  for  the  solution  of  the  present  case.  '  Remit  to 
Mr  Robert  Reid,  &c.,  to  examine  the  manse  of  Kirkliston,  and 
report,  Imo,  How  far  it  is  defective  in  safety,  comfort  and  ac- 
commodation, for  the  use  of  a  minister  of  that  parish.  2do, 
Whether,  by  any,  and  if  any,  by  what  reparations,  alterations 
an^  additions,  it  may  be  rendered  a  sufficient  manse,  and  at 
what  expense.  3fu>,  At  what  expense  a  sufficient  new  manse, 
affording  proper  accommodation  to  the  minister,  could  be  finish- 
ed; and  in  making  this  inspection  and  report,  the  architect 
will  have  in  view,  that  no  minister  is  entitled  to  have  a  new 
manse,  or  his  present  one  altered,  merely  from  the  size,  form, 
and  arrangements  of  the  apartments  being  ill  suited  to  the 
&shion  of  the  times ;  but  that  he  has  a  right  to  have  a  sub- 
stantial dwelling,  not  unsuitable  to  the  revenue  of  the  benefice, 
decently  and'comfortably  furnished  without  and  within  ;  and  if 
an  old  manse  has  become  ruinous  in  whole  or  in  part,  so  that 
renovation,  rather  than  reparation,  has  become  necessary,  such 
renovation  may  with  propriety  be  adapted  to  the  taste  of  the 
times  :  moderation  in  dimensions,  and  simplicity  in  ornaments, 
being  always  rigidly  observed.'  On  the  principles  thus  laid 
down  by  very  high  authority,  and  which  appear  indeed  to  be  re- 
cognised by  the  interlocutor  of  the  Court  in  the  present  case, 
the  Lord  Ordinary  is  of  opinion,  that  he  is  fully  warranted  in 
sanctioning  some  reasonable  additions  and  alterations,  in  the  cir- 
cumstances which  this  case  presents.  It  may  be  added,  that  it 
is  only  on  a  similar  distinction,  which  was  plainly  indicated  in 
the  case  of  Lerwick,  that  the  decisions  in  that  case,  and  those 
of  Lanark,  Carnwath,  Carluke,  Dunning,  in  regard  to  churches, 
and  the  case  of  Rosskeen,  9th  February  1830,  can  be  recon- 
ciled with  those  of  Stewarton,  Methven,  and  Neilston. 

**  But  the  Lord  Ordinary  also  thinks,  that  in  such  a  case  as 
the  present,  the  matter  cannot  just  be  considered  on  the  same 
footing  as  if  an  entire  new  manse  were  required ;  and  fiurther, 
that  the  rental,  and  the  general  circumstances  of  the  parish,  do 
legitimately  enter  into  consideration  in  determining  the  extent 
of  what  is  suitable  and  reasonable.  This  principle  is  distinctly 
recognised  in  the  interlocutor  of  Lord  Meadowbank,  and  also  in 
the  interlocutor  of  the  Court  in  this  case.  The  Lord  Ordinary 
thinks  that  the  manse  will  bo  comfortable  and  respectable,  if 
made  in  conformity  to  Mr  Brown's  report,  and  that,  in  the  cir- 
cumstances of  the  parish,  the  burden  shoidd  be  laid  on  with  all 
reasonable  moderation  and  economy.  He  therefore  thinks  that 
the  respondent  should  have  been  satisfied  with  the  offer  to  ac- 
quiesce in  it. 

*'  The  Lord  Ordinary  has  been  in  doubt,  whether  to  remit 
to  Bir  Brown  to  give  specifications  here,  or  to  remit  to  the 
Presbytery.  But  he  has  thought  the  latter  the  shortest  and 
least  expensive  course,  when  the  interlocutor  shall  be  final. 


The  spoeificitions  for  the  repairs  seem  to  be  in  Mr  Angus's  re- 
port, and  those  for  the  offices  and  garden-wall  in  Mr  Robert- 
son's. Those  for  the  addition  and  internal  alterations  are  chiefly 
what  are  wanted.  The  report  is  perhaps  a  little  ambiguous 
in  regard  to  the  latter.     But  Mr  Brown  can  make  it  all  clear. 

"  As  to  expenses,  the  Lord  Ordinary  thinks,  that  after  the 
course  taken  by  the  heritors,  in  inducing  the  minister  and  Pres- 
bytery to  delay  proceedings  till  Mr  Angus  should  report,  there 
could  be  nothing  very  erroneous  or  unreasonable  in  the  Pres- 
bytery taking  Mr  Angus's  report  for  their  guide.  He  is  not 
satisfied  that  the  heritors  did  make  a  distinct  offer  to  execute 
even  the  specification  by  Robertson.  But,  at  any  rate,  that 
has  been  found  to  be  insufficient  by  Mr  Brown's  report.  It 
therefore  appears  to  the  Lord  Ordinary,  that  as  no  specific  offer 
had  been  made  which  the  minister  and  Presbytery  were  bound 
to  accept,  and  no  specific  objections  had  been  stated  against  the 
plan  by  Mr  Angus  (though  the  person  originally  selected  by 
the  heritors),  the  respondent  was  justified  in  maintaining  the 
charge,  and  is  entitled  to  the  expense  incurred  previous  to  the 
interlocutor  of  the  Court.  After  Mr  Brown's  report,  however, 
the  Lord  Ordinary  thinks  that  the  cause  should  have  ended  i 
and  that,  as  the  heritors  were  willing  to  close  it,  only  leaving 
the  question  of  past  expenses  to  the  determination  of  the  Court 
or  the  Lord  Ordinary,  the  respondent  cannot  claim  expenses  in 
the  subsequent  litigation.  But  as  the  suspenders  insisted  on 
resisting  his  claim  to  additions  altogether,  unless  he  so  ac- 
quiesced, in  wMch  they  are  found  wrong,  the  Lord  Ordinary 
thinks,  that  neither  can  they  daim  the  expenses  of  the  further 
discussion." 

Both  parties  reclaimed.     On  advising, 

Lord  Justice-  Clerk. — I  regret  that  there  has  been  so  mudi 
litigation  in  this  case.  When  we  made  the  remit  to  Mr  Brown, 
I  then  gave  my  opinion,  that  there  was  no  necessity  in  this 
case  to  decide  any  abstract  question ;  but  as  to  the  law  which 
is  to  regulate  the  present  question,  I  see  nothing  to  lead  me  to 
doubt  that  the  Lord  Ordinary's  interlocutor  is  right.  I  do  not 
approve  of  the  way  in  which  Mr  Angus's  report  was  thrust  in 
upon  the  heritors.  I  think  the  minister  should  have  remained 
satisfied,  at  the  time  we  remitted  the  case  to  have  this  matter 
discussed  on  the  bill  with  expede  letters,  and  should  at  once 
have  closed  with  Mr  Brown's  report.  He  has  not  chosen  to 
do  so,  however,  and  it  is  now  for  us  to  decide,  whether  that 
report  should  be  approved  of.  Now,  Mr  Brown  reports,  that 
the  manse  requires  repairs  to  make  it  habitable  for  any  clergy- 
man, and,  therefore,  the  only  remaining  point  in  dispute  is  the 
extent  of  these  repairs.  The  report  seems  to  me  to  give  suit- 
able repairs ;  and  I  concur  in  it,  because  it  seems  just  to  both 
parties. 

Lord  Medwyn, — I  thought  this  matter  had  been  settled  by 
Mr  Brown's  report,  and  quite  concur  with  your  Lordship  in  ad- 
hering to  the  Lord  Ordinary's  judgment ;  but  I  think,  with 
regard  to  expenses,  that  they  ought  to  be  given  against  the 
minister,  since  the  case  was  last  before  us.  I  therefore  am  for 
recalling  the  latter  part  of  the  finding,  as  to  expenses. 

Lord  Meadowbank, — I  am  for  adhering.  I  think  the  minister 
has  been  ill  advised ;  and  it  would  have  been  more  decorous  in 
him  to  have  acquiesced  in  the  report ;  but  I  do  not  think  the 
conduct  of  the  heritors  originally  was  right ;  and,  therefore,  I 
am  not  for  altering  the  Lord  Ordinary's  judgment. 

Lord  Glenlee  agreed  with  Lord  Medwyn. 

Their  Lordships  approved  of  Mr  Brown's  report, 
and  adhered  to  the  interlocutor  of  the  Lord  Ordinary, 
but  recalled  the  finding  as  to  expenses,  and  found  none 
due  to  either  party. 

Lord  Ordinary,  Moncreiff. — Act.  Dean  of  Faculty  (Hope), 
W.  Bell;  M*Leanand  Hamilton,  W.S.,  Agents — AU.  Solici- 
tor-General (Rutherfurd),  Pyper;  Mackenxieand  Sharpe,  W.S., 
Agents^ — Mr  Thomson,  Clerk, — [J.D.M.] 
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^th  May  1837. 

First  Division (G.D.F.) 

No.  255« — Sill  David  Maxwell  aiMf  Others,  Trw' 
tees  «/*  Adam  Thomgon  Mumcy  HaUersy  n,  David 
Wtllie  and  Others,  Representatives  of  the  said 
A.  T.  Mure,  Claimants. 

XfCgacy — BequesU-Testament — Vesting — Condition — Liferent 
and  Fee — A  UgaofUft  to  one  person  in  Uferent,  and  another  in 
fee^  and  payable  on  the  death  of  a  liferenterj  with  interest  from 
the  first  term  after  that  events  does  not  lapse  by  the  decease  of 
the  legatee  before  the  termination  of  the  liferent,  (2,)  Circum- 
Mtances  in  which  tfie.  forfeiture  of  a  legacy,  in  the  event  of  the 
legatee  succeeding  as  heir  to  a  particular  estate,  not  incurred. 
CS,J  Circumstances  in  which  the  presumed  intention  of  a  tes- 
tator not  allowed  to  control  the  express  terms  of  a  codicil  exe- 
cuted in  regular  form,  and  in  liege  pouscie,  undir  which  a  share 
of  the  fee  of  the  residue  of  a  trust-estate  was  claimed. 

By  tru8t"di^K>8ition  and  settlement,  of  date  the  15th 
•of  March  1810,  Adam  Thomson  Mure  conveyed  in 
trust  to  the  pursiffers  the  twelve-merk  land  of  Mnn- 
craig,  and  generally  the  whole  property,  heritable  and 
moveable,  which  should  belong  to  him  at  the  period  of 
his  death.  The  first  four  puiposes  of  the  trust  were,  for 
the  payment  of  expenses  and  debts,  and  certain  lega- 
cies and  provisions,  which  did  not  form  the  subject -df 
discussion.  In  the  Jifth  place,  the  truster  provided, 
that  in  the  event  of  there  being  no  lawful  -children  pro- 
created of  his  body,  the  whole  of  the  remainder  of  his 
estate  and  effects,  conveyed  by  the  settlement,  should 
be  liferented  by  his  three  unmarried  sisters,  Mary, 
Margaret,  and  Marion,  or  by  such  of  them  as  should 
be  in  existence  at  tbe  time  of  hb  death,  in  equal  por- 
tions : 

"  Jjostly,  After  the  death  of  my  said  three  sisters  before  named, 
and  the  survivor  of  them,  and,  of  course,  of  the  termination  of 
their  respective  liferents,  I  hereby  direct  and  authorise  my  said 
trustees  to  make  :payment  to  ray  six  nephews  and  nieces  herein- 
after named,  or  to  the  child  or  children  of  such  of  them  as  may 
have  deeeased  before  that  time,  of  the  several  sums  of  money 
hereinafter  specified,  viz.  to  John  M'CuUoch,  manufacturer  in 
Glasgow,  and  Janet  M'Culloch,  his  sister,  ^vife  of  Robert 
Watson,  Esq.,  banker  in  Glasgow,  the  sum  of  £1500  each ;  to 
Margaret  Mowat,  daughter  of  John  Mowat,  Esq.  of  Shetland, 
now  spouse  of  William  Cameron,  Lieutenant  of  the  78th  re- 
giment of  foot,  the  like  sum  of  £1500  Sterling;  to  Margaret, 
David,  and  Adam  WylUe,  children  of  Henry  Johnston  Wyllie, 
one  of  the  solicitors  of  the  Court  of  Session,  the  like  sum  of 
£1500  each, — which  six  legacies  before  specified  shall  bear  in- 
terest from  the  first  term  of  Whitsunday  or  Martipmas  after  the 
termination  of  the  liferent  hereby  provided  to  my  three  sisters 
before  named,  and  the  survivor  of  them." 

The  trust-settlement  contained  the  following  provi- 
sion in  regard  to  the  residue  of  the  estate,  and  decla- 
ration of  forfeiture  of  the  legacies  to  the  truster's  ne- 
phews and  nieces,  in  a  certain  event: 

**  And  after  the  payment  of  the  said  several  legacies  before 
specified,  and  the  whole  other  purposes  of  the  trust  hereby 
created,  are  answered  and  fulfilled,  I  hereby  direct  and  authorise 
my  said  trustees  to  pay  over  the  whole  residue  and  remainder 
of  my  said  estate  and  efiects  hereby  conveyed,  if  any  be,  to  the 
said  Margaret,  David,  and  Adam  Wyllie,  by  equal  portions ; 
but  as  it  is  not  improbable  that  one  or  more  <k  the  said  legatees 
may  succeed  as  heirs  to  a  part  and  portion  of  the  lands  and 
estate  of  Ingliston,  Knockbrex,  Barlocco,  Kinganton,  and  others, 
which  pertained  to  the  deceased  David  Thomson,  Esquire  of 
Ingliston,  my  father,  and  now  stand  vested  in  trustees  for  be- 
hoof of  Samuel  Thomson,  E^q.,  my  brother,  it  is  hereby  spe- 
cially provided  and  declared,  that  the  person  or  persons  so  suc- 


ceeding shall  have  no  right  to  the  legacy  or  legacies  hereby 
provided  to  them,  which  shall  in  that  event  devolve  upon  the 
remaining  legatees,  equally  amongst  them,  share  and  share 
alike." 

Upon  the  1st  May  1822,  Mr  Thomson  Mure,  in 
virtue  of  a  reserved  power  and  faculty  contained  in  the 
trust-settlement,  executed  a  codicil  in  these  terms : 

'*  I  do  hereby  recal  the  same,  in  so  far  as  it  directs  and  au- 
thorises my  trustees  therein  named  to  pay  over  the  whole  resi- 
due and  remainder  of  my  estate  and  efiects  thereby  conveyed, 
if  any  be,  to  the  therein  designed  Margaret,  David,  and  Adain 
Wyllie,  by  equal  portions,  to  the  same  effect  as  if  there  had 
been  no  such  clause  as  to  the  destuiation  of  the  residue  insert etl 
in  the  said  trust-disposition  and  settlement ;  and  in  lieu  aiul 
place  of  the  said  destination  of  the  said  residue  and  remainder 
bereby  recalled,  I  direct  the  said  residue  and  remainder  of  my 
estate  and  efiects  to  be  paid  over  by  my  said  trustees  to  the 
heirs  who  by  law  would  have  been  entitled  to  succeed  to  my 
heritable  property,  had  no  settlement  thereof  been  executed  by 
me ;  declaring  that  nothing  herein  contained  shall  liurt  or  in- 
jure the  liferent  right  created  by  the  said  trust-right  disposition 
and  settlement  in  favour  of  my  three  sisters  therein  named,  and 
the  survivor  of  them." 

The  truster,  who  had  himself  succeeded  to  the  lands 
and  estate  of  Ingliston,  and-  others  mentioned  in  the 
settlement,  on  the  death  of  his  brother,  Samuel  Thom- 
son, died  without  issue  on  the  8th  of  May  1822.  He 
was  survived  by  his  sisters,  Mary,  Margaret,  and  Ma- 
rion, who  accordingly  liferented  the  trust-estate,  «nd 
who,  with  the  representatives  of  three  deceased  sisters, 
Nicholas,  Jean,  and  Janet,  were  his  heirs-port i oners. 
He  was  survived  likewise  by  the  special  legatees  before 
named,  but  one  of  whom,  Adam  Wyllie,  predeceased 
the  last  surviving  liferentriiL.  She  died  in  August 
1832,  and  the  present  action  of  multiplepoinding  was 
raised  by  the  trustees,  to  try  the  following^  claims : 

(1.)  It  was  maintained  by  certain  others  of  the  spe- 
cial legatees,  that  the  legacy  of  £1500,  bequeathed  by 
the  truster  to  his  nephew,  Adam  Wyllie,  had  lapsed 
by  his  decease  before  the  termination  of  the  liferent 
conferred  upon  his  aunts,  at  which  period  only,  accord- 
ing to  the  true  construction  of  the  trust-deed,  his  right 
to  the  legacy  was  to  arise ;  and  these  parties  accord- 
ing claimed  the  amount. 

Answered,  on  the  part  of  Adam  Wyllie's  assignees, 
that  the  right  to  the  fee  of  the  legacy  vested  in  him  on 
the  death  of  the  testator. 

(2.)  It  was  maintained  on  the  part  of  others  of  the 
special  legatees,  that  the  legacies  of  £1500  each,  be- 
queathed to  Mrs  Cameron,  a  niece  of  the  truster,  and 
David  Wyllie,  having  been  qualified  with  a  condition 
that  the  same  should  not  take  effect,  in  the  event  of 
their  succeeding  to  any  part  of  the  estate  of  Ingliston 
and  others,  and  that  event  having  taken  place,  these 
legacies  had  become  forfeited,  and  were  divisible  among 
those  other  parties;  who  accordingly  claimed  the  a- 
mount. 

Answered  by  Mrs  Cameron  and  David  Wyllie,  that 
as  they  did  not  succeed  as  heirs  to  a  part  and  portion 
of  Ingliston,  &c.,  which,  as  belonging  to  the  truster  at 
his  death,  fell  nnder  his  settlement,  they  were,  upon 
the  just  and  sound  construction  of  the  trust-settlement, 
entitled  to  their  special  legacies. 

(3.)  It  was  maintained  by  Mrs  Cameron  and  David 
Wyllie,  that  in  virtue  of  the  trust-deed  and  codicil,  the 
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fee  of  the  residue  of  the  trust-estale  was  provided  to 
the  heirs  of  the  three  daughters  who  predeceased  the 
truster,  and  not  to  them  and  the  surviving  daughters 
jointly :  the  latter,  as  having  right  to  the  liferent,  being 
by  the  manifest  intention  of  the  truster,  excluded  fVom 
any  share  of  the  fee ;  and  they  accordingly,  as  the  heirs 
of  two  of  the  predeceasing  deiughters,  claimed  each  a 
third  share  of  the  residue. 

Answered  by  the  representatives  and  disponees  of 
the  surviving  daughters,  that  the  codicil  of  1st  May 
1822,  having  revoked  the  provision  of  the  residue  to 
the  truster^s  niece,  Margaret  Wyllic,  and  bis  nephews, 
David  and  Adam  Wyliie,  under  the  express  dedara- 
tioD  that  it  should  be  paid  over  to  the  heirs  who  by 
law  would  have  been  entitled  to  succeed  to  the  truster's 
heritable  property,  had  no  settlement  thereof  been  ex- 
ecuted by  him ;  and  the  surviving  daugh^ters  being,  as 
w^l  as  the  claimants,  helrs-portioners  of  the  truster, 
they  had,  as  such,  a  right  to  a  sixth  share  each  of  the 
free  residue  ei  the  estate. 

"  1th  February  1837 — The  Lord  Ordinary  having  heard 
eoonsel  for  the  parties,  and  having  afterwards  considered  the 
closed  record,  productions,  and  whole  process.  Finds  that  the 
special  legacy  to  Adam  Wyliie,  who  survived  the  truster,  did 
not  lapse  in  consequence  of  his  predeceasing  one  of  the  trus- 
ter's three  sisters,  to  whom  the  liferent  of  the  residue  of  the 
trust-estate  was  provided :  Finds  that  the  heirs,  who  by  law 
would  have  been  entitled  to  succeed  to  the  truster's  heritable 
property,  bad  no  settlement  thereof  been  executed  by  him,  are 
bid  sisters,  Mary,  Margaret,  and  Marion,  who  survived  Mm, 
and  the  representatives  of  Nicholas,  Jean,  and  Janet,  who  pre- 
deceased him :  That  the  fee  of  the  residue  of  the  truster's  estate, 
in  terms  of  the  codicil  of  the  Ist  May  1822  years,  is  divisible 
into  six  shares  accordingly :  That  it  vested  in  those  persons,  at 
the  death  of  the  truster,  as  it  would  have  vested  in  them  in  the 
character  of  beirs-portioners,  if  he  had  made  no  settlement ;  and 
that  it  is  now  payable  to  them  or  their  heirs  and  assignees :  Finds 
that  the  clause  in  tbe  trust-deed,  by  which  it  was  provided,  that 
if  any  of  tbe  legatees  should  succeed  as  heirs  to  the  lands  and 
estate  of  Inglistoa,  Knockbrex,  and  others,  the  property  of  the 
truster's  brother,  Samuel  Thomson,  the  person  so  succeeding 
should  have  no  right  to  the  legacies  provided  to  them  by  the 
tmsCec,  did  not  tidce  effect,  in  respect  the  said  Samuel  Thom- 
son was  survived  by  the  truster,  who  succeeded  himself  to  the 
said  lands  as  heir,  and  who  has  disposed  of  them  by  the  trust- 
deed  which  has  given  rise  to  this  process :  Therefore,  prefers 
the  claimant,  David  Park,  as  executor-creditor  of  the  deceased 
AdttBi  Wyliie,  in  terms  of  bis  claim,  under  the  burden  of  Mrs 
Wyllie's  lifetent,  subject  to  a  claim  of  accounting  at  the  instance 
of  the  trustees  under  Adam  WylUe's  marriage -contract,  if  there 
shall  be  any  residue  after  payment  of  Adam  Wyllie's  creditors : 
Sustains  the  claims  of  David  WyUie,  and  his  disponees  and  as- 
signees, and  also  the  claim  of  Mrs  Margaret  Mowat  or  Cameron, 
for  the  legacies  respectively  bequeathed  to  them,  being  £1500 
to  eaeb,  with  the  interest  due  as  claimed :  Repels  the  claim  of 
the  said  claimants  for  one-third  of  the  free  residue  of  the  trus- 
ter's  estate ;  but  sustains  their  claim  for  one-sixth  of  the  said 
residue  each :  Sustains  the  claim  of  Henry  M'CuUoch  of  Tor*' 
faouaekie,  as  in  right  of  Marion  and  Margaret  Thomson,  for  two- 
sixths  of  the  free  residue  of  Mr  Thomson  Mure's  trust-estate, 
with  tbe  interest  due  thereon :  Sustains  the  daim  of  tbe  trus- 
tees of  tbe  late  David  M'CoUoch  of  Torhousekie,  for  two-sixths 
of  tbe  free  residue  of  the  said  estate,  in  right  of  their  consti- 
tuent tlie  said  David  M*CuIlocb,  who  was  the  heir-at-law  of 
Nicholas  Thomson,  and  the  disponee  of  Mary  Thomson,  the 
truster's  sister :  But  repels  the  claim  of  Henry  M*CulIoch,  and 
of  the  trustees  of  David  M'CuUoch,  and  of  Mrs  Margaret 
Mowat  or  Cameron,  for  any  part  of  the  legacy  bequsatbed  to 
Adam  WyUie ;  Sustains  the  claim  of  Mrs  Janet  M'CuUoch  or 
Watson,  for  tlie  special  Ic^cy  of  £1500,  bequeathed  to  her, 


and  now  paid  :  Repels  the  claim  of  the  said  Mrs  Janet  M*Cul- 
loch  or  Watson, — the  claim  of  Mrs  John  M'Culloch, — and  the 
daim  of  Mis  Margaret  Mure  WyUie  or  Crosbie,  and  her  hus- 
band, for  £1000  each,  or  for  any  part  of  the  legacies  bequeathed 
to  M>s  Cameron  and  Mr  David  Wyliie ;  and  decerns  in  the  pre- 
ference accordingly :  Finds  no  expenses  due. 

"  Note When  a  legacy  is  left  to  one  person  in  liferent,  and 

another  in  foe,  the  sul)sistence  of  the  liferent  d^es  not  prevent 
the  fee  from  vesting  at  the  death  of  the  testatot ;  and  the  rule 
appears  to  be  the  same  when  a  fund  is  conveyed  by  the  testator 
to  trustees,  \vith  directions  to  pay  the  interest  to  one  person 
during  his  life,  and  the  capital  to  another  at  the  liferenter's  de- 
cease. See  the  case  of  Wallace  (28th  January  1817),  which  is 
th«  leading  one  upon  the  subject ;  at  least  this  is  the  rule  whei» 
there  is  a  destination  of  the  fee  to  an  individual  simply,  and  no 
ulterior  substitutions  which  require  the  trust  to  be  kept  up  for 
the  benefit  of  those  substitutes. 

*'  Tbe  clause  in  this  settlement,  by  which  it  is  provided  thai 
any  of  the  legatees  succeeding  as  heirs  to  a  part  of  Mr  Samuel 
Thomson's  estate,  shall  have  no  right  to  their  legacies,  is  inap- 
plicable in  the  drcumstances.  Mr  Samuel  Thomson  died  be- 
fore his  brother,  Adam,  the  testator,  who  succeeded  him  as  heir 
to  tbe  estate.  No  part  of  it,  therefore,  is  taken  up  by  any  of 
the  legatees,  as  heir  of  Mr  Samuel  Thomson.  On  the  contrary, 
it  is  &tribated  solely  by  virtue  of  Adam's  settlement.  As 
dauses  of  the  nature  of  a  forfeiture  are  unfavourable,  and  con- 
strued with  great  strictness,  it  is  thought  none  of  the  legatees 
can  lose  their  legades,  although,  by  virtue  of  Adam's  settle^ 
raent,  they  have  taken  part  of  Samuel's  estate,  which  had  pre- 
viously descended  to  Adam. 

"  The  only  point  which  seems  attended  with  difficulty  is, 
whether  the  residue  should  be  divided  into  six  or  into  three 
shares ;  that  is,  whether  the  three  sisters  of  the  truster,  who 
survived  him,  and  ta  whom  the  liferent  was  provided,  should 
each  take  a  share  also,  as  fiars,  at  his  death.  Tbe  testator,  it 
is  said,  cannot  be  presumed  to  have  intended  to  dispose  of  his 
property  in  a  manner  so  unusual  and  capridous.  No  instance, 
it  is  alleged,  can  be  found  in  which  a  person  making  a  settle- 
ment directed  his  trustees  to  give  a  liferent  of  his  estate  to  cer- 
tain individuals,  and  a  share  of  the  fee  likewise  to  each,  both 
vesting  at  the  period  of  his  death.  On  this  point  the  Lord  Or- 
dinary has  felt  considerable  doubt.  It  is  by  no  means  impro- 
bable that  the  truster  intended  that  his  sisters  should  have  no 
interest  in  his  estate  beyond  a  liferent ;  or  rather,  it  is  certain, 
that  this  was  his  intention  in  1810,  when  he  executed  his  trust- 
deed.  By  that  deed,  he  conferred  upon  them  tbe  liferent  alone, 
and  gave  the  fee  to  his  niece  Margaret  Wyliie,  and  his  nephews 
David  and  Adam  Wyliie.  If  this  clause  had  remained  unre- 
voked, it  is  thought  that  the  fee  of  the  residue  would  have 
vested  in  his  niece  and  nephews  from  the  date  of  the  truster's 
death,  agreeably  to  the  dedsion  in  the  case  of  Wallace  just  re- 
ferred to,  which  ruled  the  case  of  Maijoribanks  (18th  February 
1836),  and  several  intermediate  cases.  These  decisions  have 
not  been  shaken  by  Mowbray  v.  Scougal  and  Others,  9th  July 
1834;  for  in  that  case  there  was  a  series  of  substitutions  to 
various  persons  in  liferent,  and  others  in  fee,  after  tbe  extinc- 
tion of  the  first  liferents,  which  raised  the  inference  that  tbe 
truster  meant  the  trust  to  subsist  after  the  first  liferents  had  ex- 
pired ;  and,  consequently,  that  the  fee  was  to  remain  in  the 
trusters  for  the  benefit  of  the  substitutes,  after  that  event  had 
taken  place.  That,  presumption  appears  to  the  Lord  Ordinary 
to  have  run  through  all  the  cases,  which  seem  at  first  sight  to 
be  opposed  to  the  judgment  in  the  case  of  Wallace.  But,  in 
the  present  case,  by  the  original  deed,  1810,  the  liferent  was 
provided  to  the  truster's  sisters,  and  the  fee  to  three  persons 
named,  with  no  substitution  over,  not  even  to  the  heirs  of  those 
fiars.  There  seems  no  reason  therefore  to  doubt,  that  if  this 
settlement,  1810,  had  remained  unaltered,  the  three  Wyllies 
would  h:ive  been  vested  with  the  fee  from  the  death  of  the  tes- 
tator ;  but  tbe  codicil  of  the  1st  of  May  1822,  simply  recals  the 
bequest  of  the  fee  to  these  three  individuals,  and  provides  it  to 
the  heirs-at-law  who  would  have  been  entitled  to  succeed  if  he 
had  made  no  settlement ;  that  is,  to  his  six  heirs-portioners  at 
the  period  of  his  death,  who  come  exactly  into  the  place  of  those 
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nominatim  fiars,  in  the  original  settlement,  and  in  whom  the 
fee  must  vest  in  the  same  manner  and  to  the  same  effect,  as  it 
would  have  vested  in  those  nominatim  fiars. 

'*  It  may  he  conjectured,  indeed,  that  when  the  truster  pro- 
vided the  fee  to  his  heirs-portioners  hy  the  codicil  1822,  he 
meant  to  except  the  three  heirs-portioners  on  whom  he  had  pre- 
viously bestowed  the  liferent.  But  there  is  no  declaration  ex- 
pressed, or  clearly  implied  to  that  effect.  There  is  no  incon- 
sistency in  a  liferenter  being  also  fiar  of  part  of  the  subjects 
liferented ;  and  the  Lord  Ordinary  is  inclined  to  think,  that  in 
the  construction,  not  of  a  privileged  instrument  like  a  testa- 
ment, but  of  a  disposition  of  heritage  executed  in  regular  form, 
and  in  liege  poustie,  it  would  be  unwarrantable  to  interpret  that 
exception  on  the  strength  of  conjecture  alone." 

On  advising  a  reclaiming  note  for  David  Wyllie, 
against  the  finding  of  the  Lord  Ordinary,  that  the 
residue  was  divisible  into  six  shares,  and  reclaiming 
notes  for  the  special  legatees,  who  maintained  that  the 
legacies  of  Mrs  Cameron  and  David  Wyllie  had  become 
forfeited, 

Lord  Gittiet I  am  for  adhering.     I  daresay  there  may  be 

some  doubt,  from  the  wording  of  the  deed,  but  I  can  see  no 
doubt  as  to  the  intention.  I  think  the  question  is,  did  the  tes- 
tator know,  or  did  he  not  know,  that  these  parties  were  his 
heirs-at-law  ?  I  can*t  adopt  the  violent  construction,  that  he 
did  not. 

Lord  Mackenzie, — I  concur.  I  can't  get  over  the  express 
words  of  the  deed,  in  which  the  testator  directs  the  residue  to 
be  paid  over  to  Margaret,  David,  and  Adam  Wyllie.  The  term 
heirs  is  general ;  but  it  is  obvious  he  meant  those  who  would 
by  law  succeed.  It  does  not  appear  that  he  meant  to  exclude 
his  heirs-at-law.  If  he  did  so  mean  it,  he  has  not  done  it  pro- 
perly. 

Lord  Corehouu. — I  have  not  seen  any  reasoning  for  altering 
my  former  views. 

Lord  President  concurred. 

The  Court  adhered. 

Lord  Ordinary,  Corehouse Act.  Solicitor-General  (Ruther- 

furd);  Joseph  Gordon,  W.S.,  Agent  for  D.   Wyllie  and  D, 

Park Marshall;  Thomsons  and  Elder,  W.S.,  Agents  for  the 

Trustees  of  Mrs  A,  Wyllie Dean  of  Faculty  (Hope),  Moir ; 

James  Amott,  W.S.,  Agent  for  Mrs  Cameron  and  Husband. — 
T.  Maithmd;  David  Welsh,  W.S.,  Agent  for  H.  M'Culloch, 

and  the    Trustees  of  Z>.    MCulloch D.    M'Neill;    John 

M'Craken,  S.S.C.,  Agent  for  Mrs  Crosbie  and  Husband. — 
Penney;  Smith  and  Kinnear,  W.S.,  Agents  for  Mrs  Watson 
and  Mrs  J.  AP  CuUoeh Clerk f  G.D.F.] 

(Speeches  taken  from  Mr  Gumey*s  Short-hand  Notes,) 

20th  February  1837. 
House  of  Loans (W.H.D.) 

No.  256. — Poor  David  Phillips,  Licensed  Porter  in 
Dundee^  and  his  Son^  William  Phillips,  AppeU 
iantSf  V,  Daniel  Innes,  Respondent. 

Master  and  Servant — Apprentice — Sabbath  —  Statute — Acts, 
1579,  c.  70,  and  1690,  c  21— Construction— Barber—Handi- 
craft— Held  (reversing  the  judgment  of  the  Court  of  Session) 
that  a  barber  s  apprentice,  under  an  indenture  which  bound  him 
**  not  to  absent  himsefffrom  his  master's  business^  holiday  or 
week-day,  late  hours  or  early,  without  leave  first  asked  and  ob- 
tained," could  not  be  lawfully  required  to  attend  his  master's  shop 
on  Sunday  mornings,  for  the  purpose  of  shaving  customers,  in  re- 
spect  such  employment  infers  a  violation  of  the  Act  1579,  and 
other  Statutes  enacted  for  enforcing  the  observance  of  the  Sab- 
bath. 2.  Opinions  of  the  Judges  on  appeal,  in  regard  to  the 
proper  interpretation  of  the  exception  in  the  Act  1690,  c.  21, 
respecting  "  the  duties  of  necessity  and  mercy.'* 

The  s^pellant,   William  Phillips,  was  bound  an  ap^ 


prentice  to  the  respondent,  a  barber  and  hair-dresser 
in  Dundee.  The  indenture  bore,  that  Phillips  should 
serve  the  respondent  "  as  a  faithful  and  obedient  ap- 
prentice, and  not  to  absent  himself  from  his  master^s 
business,  holiday  or  weeh-'day^  late  hours  or  early,  with- 
out leave  first  asked  and  obtained,"  under  certain 
penalties.  Phillips  had  been  in  the  respondent's  ser- 
vice for  about  nine  months  before  the  date  of  this  in- 
denture, and  during  that  time,  as  well  as  for  a  short 
period  subsequently,  he  was  accustomed  to  attend  his 
master's  shop  on  the  Sunday  mornings  for  the  purpose 
of  shaving  customers  ;  it  being  an  established  usage  in 
Dundee  for  the  barbers  to  open  their  shops  early  in 
the  morning  of  that  day  for  the  convenience  of  certain 
classes  of  the  inhabitants.  Phillips,  however,  having 
begun  to  absent  himself  on  these  occasions,  the  re- 
spondent presented  an  application  to  the  Magistrates 
of  Dundee,  setting  forth,  that  from  the  nature  of  his 
trade  and  business, .  he  required  the  attendance  of  his 
apprentice  on  the  mornings  of  Sunday  as  on  other  days^ 
till  at  least  ten  o'clock,  and  that  his  absence  on  that 
day  subjected  him  to  considerable  loss  and  incon- 
venience, and  therefore  praying  to  have  it  found, 
"that  the  petitioner  is  entitled  to  the  services  of  his 
said  apprentice  at  his  trade  and  business  on  the  morn- 
ings of  Sunday,  and  until  ten  o'clock  at  least,  and  or- 
dain him  to  attend  the  petitioner's  trade  and  business 
accordingly,"  &c. 

Besides  certain  preliminary  defences  (which  were 
repelled),  Phillips  and  his  father,  the  other  appellant, 
maintained  on  the  merits,  that  it  was  contrary  to  law 
for  a  master  to  require  the  services  of  his  apprentice 
on  Sunday,  except  in  cases  of  "  necessity  and  mercy," 
under  which  rule  it  could  not  be  said  that  public  shav- 
ing for  hire  fell  to  be  comprehended :  and  reference 
was  made  to  the  several  Statutes  passed  for  the  proper 
observance  of  the  Sabbath. 

On  13th  August  1834,  the  Magistrates  pronounced 
this  interlocutor : 

"  Having  ad^dsed  the  minutes  of  dehate,  and  whole  proees^, 
finds  that  it  is  matter  of  public  notoriety,  that  among  the  gnu 
body  of  mechanics,  common  labourers,  and  seafitfiogmen,  re- 
siding in  and  frequenting  this  town  and  its  port,  a  very  eon- 
siderable  number  are  not  in  the  use  of  shaving  their  beards  with 
their  own  hands,  but  resort  to  barbers'  shops  in  order  to  be 
shaved,  many  on  the  evenings  of  Saturday,  but  some  on  the 
mornings  of  Sunday :  Finds,  that  however  desirable  it  may  be, 
that  the  resorting  to  shaving  shops  on  the  mornings  of  Sunday 
should  be  discontinued,  if  that  could  be  effected  without  greater 
evil,  yet  it  does  not  appear  to  be  either  necessary  or  expedient, 
for  a  due  observance  of  the  Sabbath,  to  forbid  the  existing 
usage,  so  long  as  the  shops  continue  as  at  present  open  early  in 
the  morning,  and  closed  before  the  time  fixed  for  the  commence- 
ment of  divine  service ;  for  on  no  occasion  have  the  authoritias 
of  the  town  seen  any  cause  to  regard  the  conduct  of  the  barbers 
in  their  vocation,  or  the  conduct  of  those  resorting  to  their 
shops  on  the  mornings'  of  the  Sundays,  as  other  than  decent  and 
orderly,  or  as  apt  to  give  reasonable  cause  of  offence  to  any 
man ;  and  it  appears  very  obvious,  that  if  working  noen,  who 
are  not  themselves  accustomed  to  shave,  were  forbidden  the 
aid  of  the  barbers  in  their  shops  on  the  Sunday  nsomings,  many 
decently  disposed  men  would  be  prevented  firom  fi^quenting 
places  of  worship,  and  associating  in  a  becoming  noanner  with 
their  families  and  friends  through  want  of  personal  cleanness ; 
and  the  attempt  to  reduce  the  minor  evil  might  lead  to  some 
more  serious :  Finds,  therefore,  that  in  so  far  as  the  defender, 
the  apprentice,  is  called  upon  to  aid  his  master  in  shaving  his 
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rustomers  on  the  mornings  of  Sunday,  before  ten  o'clock,  it  is 
not  contrary  to  the  spirit  of  the  Statutes  regarding  the  Sabbath, 
nor  contrary  to  the  recognised  usages  under  them,  that  the  ap- 
prentice should  give  such  aid  :  But  finds  that  the  apprentice  is 
not  bound,  nor  is  it  lawful  for  him  to  work  in  the  making  of 
n-igs,  or  in  similar  employment  not  immediately  necessary  for 
the  day ;  and  with  this  explanation,  ordains  the  defender,  the 
apprentice,  to  aid  his  master  on  the  mornings  of  Sunday,  when 
his  master  has  occasion  for  his  services,  in  shaving  his  custom- 
ers— the  work  not  continuing  after  ten  o'clock  in  the  morning ; 
Finds  the  defenders  liable  to  the  pursuer  in  the  expenses  of 
process ;  appoints  that  an  account,"  &c. 

This  judgment  was  adhered  to  upon  a  reclaiming 
petition ;  when  the  present  advocation  having  been 
thereafter  brought,  Lord  Jefirey,  Ordinary,  on  11th 
March  1835,  altered  the  interlocutors  of  the  Magis- 
trates, adding  the  following 

**  Note This  is  the  first  instance,  in  so  far  as  the  Lord  Or- 
dinary ia  aware,  in  which  a  court  of  law  has  directly  and  posi- 
tively ordained  a  handicraftsman  (without  any  pretence  of  ne- 
cessity, or  serious  urgency)  to  work  at  his  handicraft  on  a  Sun- 
day ;  and  he  certainly  is  in  no  way  anxious  to  establish  such  a 
precedent.  The  cases  of  apothecaries*  shops,  Sunday  travel- 
ling, and  others  that  were  cited,  are  evidently  quite  inapplicable. 
These  exceptions  have  been  admitted  (with  more  or  less 
scruple  and  reluctance),  on  the  ground  that  they  may  frequently 
be  requisite  for  purposes  of  necessity  and  mercy,  and  that  it 
would  be  impracticable,  to  investigate  cases  of  occasional  abuse. 
But  it  is  ridiculous  to  speak  of  a  public  shaving  shop  as  an  esta- 
blishment of  such  necessity  as  not  to  admit  of  interruption  for 
a  single  day  in  the  week.  If  the  advocator  had  refused  to  shave 
the  head  of  a  lunatic,  or  one  whose  skull  had  been  fractured, 
the  cases  would  have  been  paralleL  The  pretence  of  usage — 
especially  such  a  partial  usage  as  is  alleged — is  irrelevant  in  a 
question  of  illegality,  by  violation  of  a  public  law.  That,  and 
the  mitigated  nature  of  the  ofifence,  may  account  for  the  conni- 
vance of  the  civil  and  ecclesiastical  authorities,  and  may  raise  a 
doubt  as  to  the  wisdom  of  proceedings  for  interdict  and  penal- 
ties. But  it  is  impossible  to  connive,  when  these  authorities 
enjoin  what  they  have  blamelessly  permitted,  and  actually  sub- 
ject a  man  to  penalties  for  not  doing  what  the  law  has  forbid- 
den. As  to  the  alleged  contract  of  the  parties,  it  was  admitted 
by  the  respondent  at  the  bar,  that  if  what  was  required  was  »7- 
legal,  the  contract  must  go  for  nothing.  The  words  are  am- 
biguous ;  and  the  whole  argument  of  the  respondent  imported 
that  his  sense  of  them  could  not  be  maintained.  If  holidays 
meant  Sundays  (which  is  his  construction),  then  the  contract 
must  have  meant  that  the  apprentice  should  serve  on  Sundays 
exactly  as  he  did  on  week-days,  and  that  there  should  be  no 
distinction  between  them.  Yet  he  admits  that  he  could  not 
require  him  to  work,  even  at  shaving,  during  divine  service, 
nor  at  wig  making  even  on  the  Sunday  morning.  If  he  says 
he  should  only  work  when  consistent  with  law  and  decency, 
then  the  Lord  Ordinary  is  of  opinion  that  he  should  not  work 
on  that  day  at  all." 

The  respondent  reclaimed:  when  the  Court,  after 
delivering  their  opinions  at  length  {anie^  Vol.  VII.  p. 
364),  pronounced  (19th  May  1835,)  the  following 
interlocutor : 

**  Alter  the  interlocutor  of  the  Lord  Ordinary ;  remit  aim- 
pUeiier  to  the  Magistrates ;  find  expenses  due,"  &c. 

David  and  William  Phillips  appealed,  but  no  ap- 
pearance was  made  for  the  respondent,  Daniel  Innes. 

Lord  Chancellor, — My  Lords,  there  was  a  case  argued  at 
your  Lordships'  bar  some  days  since,  of  Phillips  v.  Innes,  which 
raised  a  question,  in  one  view  of  it,  of  considerable  importance 
to  the  law  of  Scotland,  and  to  the  rule  of  law  in  Scotland, 
as  applicable  to  th(j  observance  of  the  Sabbath.  My  Lords,  it 
appears  that  an  apprentice  at  Dundee  was  bound  to  a  person 
carrying  on  the  business  of  a  barber  and  hairdresser.     By  the 


terms  of  apprenticeship,  he  was  to  serve  for  a  full  term  of  four 
years  after  the  1st  of  July  1833 ;  and  during  that  service,  he 
was  to  serve  the  petitioner  *'  as  a  faithful  and  obedient  appren- 
tice, and  not  to  absent  himself  from  his  master's  business,  holi- 
day or  week-day,  late  hours  or  early,  without  leave  first  asked 
and  obtained."    My  Lords,  it  appears  that  this  party  absented 
himself  on  a  Sunday,  and  the  case  was  brought  before  the  Ma- 
gistrates of  Dundee,  who  pronounced  an  interlocutor,  by  which 
they  found,  "  that  however  desirable  it  may  be  that  the  resort- 
ing to  shaving  shops  on  the  morning  of  Sunday  should  be  dis- 
continued, if  that  could  be  eifected  without  greater  evil,  yet  it 
does  not  appear  to  be  either  necessary  or  expedient,  for  a  due 
observance  of  the  Sabbath,  to  forbid  the  existing  usage,  so  long 
as  the  shops  condnue  as  at  present,  open  early  in  the  morning, 
and  closed  before  the  time  fixed  for  the  commencement  of 
divine  service ;  for  on  no  occasion  have  the  authorities  of  the 
town  seen  any  cause  to  regard  the  conduct  of  the  barbers  in 
their  vocation,  or  the  conduct  of  those  resorting  to  their  shopa 
on  the  mornings  of  the  Sundays,  as  other  than  decent  and  or- 
derly, or  as  apt  to  give  reasonable  cause  of  ofience  to  any  man ; 
and  it  appears  very  obvious,  that  if  working  men,  who  are  not 
themselves  accustomed  to  shave,  were  forbidden  the  aid  of  the 
barbers  in  their  shops  on  the  Sunday  mornings,  many  decently 
disposed  men  would  be  prevented  from  frequenting  places  of 
worship,  and  from  associating  in  a  becoming  nuumer  with  their 
fiimilies  and  firiends,  through  want  of  personal  cleanness,  and 
the  attempt  to  reduce  the  minor  evil,  might  lead  to  some  more 
serious:  Finds,  therefore,  that  in  so  fiir  as  the  defender,  the 
apprentice,  is  called  upon  to  aid  his  master  in  shaving  his  cus- 
tomers on  the  mornings  of  Sunday  before  ten  o'clock,  it  is  not 
contrary  to  the  spirit  of  the  Statutes  regarding  the  Sabbath,  nor 
contrary  to  the  recognised  usages  under  them,  that  the  appren- 
tice should  give  sudb  aid :  But  finds,  that  the  apprentice  is  not 
bound,  nor  is  it  lawful  for  him  to  work  in  the  making  of  wigs, 
or  in  similar  employment,  not  immediately  necessary  for  the 
day ;  and  with  this  explanation  ordains  the  defender,  the  ap- 
prentice, to  aid  his  master  on  the  mornings  of  Sunday,  when 
his  master  has  occasion  for  his  services,  in  shaving  his  custom- 
ers, the  work  not  continuing  after  ten  o'clock  in  the  morning." 
My  Lords,  this  case  having  been  brought  before  the  Court  of 
Session,  the  Lord  Ordinary,  Lord  Jeffrey,  was  of  opinion,  that 
that  which  the  Magistrates  of  Dundee  had  considered  as  not 
infringing  upon  the  spirit  of  the  Statutes  for  the  observance  of 
the  Sabbath,  was  not  well  founded ;  and  his  Lordship  was  of 
opinion,  that  that  work  so  directed  by  the  Magistrates  to  be 
performed  by  the  appr^dce,   was  contrary  to  the  Statutes. 
The  case  was  afterwards  brought  before  the  Second  Division 
of  the  Court  of  Session,  which,  by  a  majority  of  three  against 
the  opinion  of  Lord  Jusdce- Clerk,  decided  that  it  was  not  con- 
trary to  the  Statutes,  and  that  the  Magistrates  of  Dundee,  there- 
fore, were  justified  in  the  opinion  which  they  had  deUvered. 
Under  these  circumstances  it  comes  before  your  Lordships, 
with  the  authority  of  Lord  Jeffrey  and  Lord  Jusdce- Clerk  on 
one  side,  and  that  of  the  other  three  Judges  of  that  Court  on 
the  other ;  and  it  is  for  your  Lordships  to  come  to  a  conclusion 
upon  which  side  the  proper  judgment  rests.     Now,  my  Lords, 
of  the  Acts  which  regulate  the  observance  of  the  Sabbath,  there 
are  several ;  and  the  two  which  relate  more  immediately  to  the 
present  subject,  and  which  are  the  most  explicit  upon  the  pre- 
sent subjecr,  are,  first,  an  Act  of  1579,  by  which  it  is  provided, 
**  For  sa  meikle  as  it  is  statute  and  ordained  by  a  good  and 
Godly  Act,  made  in  the  days  of  King  James  the  Fourth,  our 
Sovereign  Lords'  grandfiither  of  worthy  memory,  that  there  be 
no  markets  nor  fairs  holden  upon  holydays,  nor  yet  within  kirk 
nor  kirkyards  upon  holydays  or  other  days,  under  the  pain  of 
escheadng  of  the  guidis :    Quhilk  Act  our  Sovereign  I^rd  and 
his  three  Estatis,  radfeis  and  approivis,  ordains  the  same  to 
have  effect  and  execution  in  time  coming :  And  seeing  that  the 
Sabbath  dayis  are  now  commonlie  vioUt  and  brokin,  als  weill 
within  burgh  as  to  landwart,  to  the  great  dishonor  ot  God,  be 
balding  and  keeping  of  the  saidis  markets  and  faires  on  Sundayis, 
using  of  handy  laubor,  and  working  thereon,  as  on  the  remanent 
dayis  of  the  weik,  be  gaming  and  playing,  passing  to  tavernis, 
to  ailhouses,  and  wilful  remaining  fra  the  paroche  kirk,  in  time 
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of  sermon  or  prayers  on  the  Sonday :  Thalrfoir,  his  Majestie^ 
and  his  thrie  Estates  in  this  present  Parliament,  statutis  and 
ordainis,  that  thair  be  na  markets  nor  fairs  haldin  upon  the 
Sonday,  nor  yet  within  kirkis  or  kirkyardb  that  day,  or  ony 
utber  day;  under  the  pane  of  escheating  of  the  guidis  to  th«  use 
of  the  puyr  within  the  parschyne :  And  siclike,  that  no  handy 
lauboring  or  wirking  be  used  on  the  Sonday."     That,  your 
Lordships  observe,  would  prohibit  aU  handy  labouring  or  work 
to  be  used  on  the  Sabbath.     The  next  Statute  is  in  1690,  by 
which  it  is  provided :  '*  This  Sabbath  is  then  kept  holy  unto 
the  Lord,  when  men,  after  a  due  preparing  of  their  hearts,  and 
ordering  of  their  common  afiairs  beforehand,  do  not  only  ob* 
serve  a  holy  rest  all  the  day  from  their  own  works,  words,  and 
thoughts  abont  their  worldly  employments  and  recreations,  but 
also  are  taken  up  the  whole  time  in  the  public  and  private  ex- 
ercises of  His  worship,  and  in  the  duties  of  necessity  and  mercy." 
Now,  my  Lords^  these  words,  "  duties  of  necessity  and  mercy," 
though  they  are  found  only  in  the  Statute  of  1690,  and  are  not 
to  be  found  in  the  Statute  of  1579,  have  been  considered  as 
qualifying  the  Statute  of  1579,  so  that,  in  certain  excepted 
cases,  described  as  "4utiea  of  necessity  and  mercy,"  certain 
acts  which  would  otherwise  fidl  vitlBa  the  strong  prohibition 
of  the  Act  of  1579,  have  been  eonsidsred  as  fedling  within  the 
rule  upon  this  sulgect    Mj  Lerds^  liie  Eogikh  Act  of  Parlia- 
ment upon  this  subject,  SMi  ef  Ghedes  II.,  chapter  7,  has  very 
sinular  words  to  those  wlueh  are  to  be  foond  in  this  Act    The 
words  are,  "  That  no  tradesBaan,  artificer,  workman,  labourer, 
or  other  peraon  whatsoever^  shaU  do  or  exercise  any  worldly 
labour,  bueiness^  or  vrock  of  their  ordinary  callings,  upon  the 
Lord's  day,  or  any  part  thereof  works  of  necessity  and  charity 
only  excepted."    Now,  my  Lords,  it  is  not  in  dispute  that  the 
works  which,  by  the  artides  of  apprenticeship,  the  apprentice 
is  bound  to  do,  are  within  the  probabitions  of  the  Act  of  1579, 
because  it  has  been  considered,  that,  as  a  general  contract  to 
work  on  Sundays,  it  would  not  be  in  force.     It  is  therefore  to 
be  considered,  not  whether  the  contract  for  working  on  the 
Sundays  be  or  be  not  ^iWun  the  terms  of  the  Act,  but  whether 
the  exception  mode  by  the  interlocutor  be  or  be  not  within  the 
exception  in  the  Act ;  or  whether  that  act,  whidi  the  apprentice 
was  called  upon  to  do,  can  be  oonsidcred  as  an  act  of  *'  ne- 
cessity or  mercy,"  odierwise  there  would  be  no  ground  upon 
which  the  duty  of  the  apprentice  would  be  Kmited  to  serving 
his  master  in  a  particular  mode,  or  as  to  a  certain  and  particular 
period  of  the  Sunday  only;     My  Lords,  the  question  therefore 
for  your  Lordships  to  consider  is.  Whether  there  be  ground, 
and  whether  there  be  authority,  aecordii^  to  the  law  of  Scot* 
land,  for  saying  that  the  barber's  shop  is  to  be  kept  open,  and 
his  usual  occupation,  so  fisr  as  shaving  his  customers  is  con- 
ceroed,  is  to  be  earned  on  before  ten  o'clock  on  the  Sunday 
morning.     My  Lords,  an  immediate  authority  upon  the  subject 
has  net  been  produced  at  your  Lordships*  bar,  with  one  excep- 
tion, which  is  the  case  of  Learmoatb  v.  Blackie,  on  the  13th 
February  1628.     The  point  did  not  there  immediately  arise  for 
judgment ;  but  an  opinion  was  very  distinctly  expressed  by  the 
Xiord  Justice-Clerk,  who  in  fiM:t  puts  this  identiail  case.     The 
case  was  the  case  of  an  apprenrice  who  had  bound  himself  by 
articles  precisely  similar  to  the  articles  in  the  present  case, — he 
had  absented  himself;  and  by  that  contract,  for  every  day  he 
had  absented  himself,  he  was  to  give  two  days*  service  to  his 
master.     The  Lord  Justice-Clerk  expressed  himself  in  these 
words :  "  The  boy's  being  absent  on  a  Sunday  was  no  breach 
of  the  indenture,  and  the  master  cannot  make  him  work  on  that 
day."    That  same  learned  Judge,  (who  is  one  of  the  Judges 
before  whom  this  case  came,)  after  referring  to  the  opinion  that 
he  had  before  given,  states,  that  he  adheres  to  the  opinion  there 
expressed.     Now,  my  Lords,  there  appears  to  have  been  some 
attempt  in  the  papers,  to  raise  a  question  as  to  the  meaning  of 
the  expression,  "on  holidays  or  week-days.*'     If  the  word 
'*  holidsy,**  as  contradistinguished  from  week-days,  did  not 
mean  Sundays,  but  if  it  meant  other  days  directed  to  be  kept  as 
holidays  in  Scotland,  then  the  contract  would  be  to  work  upon 
such  holidays,  as  well  as  upon  other  days ;  and  in  such  a  case 
the  roaster  could  have  no  daim,  for  the  contract  could  not  have 
bound  the  apprentice  to  serve  on  the  Sunday,  because  a  general 


contract  to  serve,  cannot  be  oonsidered  as  binding  a  perty  to 
serve  on  that  day^—the  service  on  which,  by  the  law,  would  be 
illegal ;  but  if  the  word  "  holiday,"  put  in  contradisttnctioo 
with  "  week-days,"  be  taken  to  refer  to  Sundays,  the  contrart 
would  be  to  work  on  Sundays ;  aod  the  objection  to  that  would 
be,  that  by  the  law  in  Scotland,  woiit  on.  Sundays  was  pro- 
hibited, and  that  this  work  did  not  come  within  the  descriptioo 
of  **  a  work  of  necessity  ^or  mercy."    My  Lords,  if  the  act  in 
question  be  an  exception  to  the  law  of  Scotland,  as  to  the  ob- 
i^vance  of  the  Sabbath,  it  is  impossible  to  say  where  it  wiU 
4top.    Is  it  necessity  ?    It  cannot  be ;  and  mercy  it  canaot  br. 
Then  it  is  convenience ;  and  if  your  Lordships  were  actiDg  upon 
thia  case  as  a  precedent,  to  lay  down  a  rule  in  other  cases  founded 
upon  no  more  than  convenience,  I  apprehend  that  your  Lord- 
ships would  be  laying  down  a  rule  by  which  the  law  of  Scot- 
land, which  prohibits  parties  from  carrying  on  their  ordinary 
labour  on  the  Sundays,  would  be  done  away  with.     I  find  no 
authority  for  that  exception ;  and  after  ooneideri^  the  ressons 
given  by  the  Lord  Justice-Clerk  and  the  Lord  Ordinary,  I  ohd- 
dde  in  the  opinions  of  those  two  learned  Judges,  and  I  can- 
not find  sufficient  ground  to  support  the  decision  of  the  other 
three.     I  submit  to  your  Lordships,  therefore,  that  the  inter- 
I    locutor,  a^  it  now  stands,  cannot  be  supported,  and  that  the  ap- 
prentice was  justified  in  absendng  himself  on  the  Sunday,  and 
that  the  master  cannot  call  upon  him  to  work  on  that  day. 

Lord  Wynjbrd, — My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend  in  the  opinion  he  has  just  pronounced.  We 
are  not  called  upon  in  this  case  to  decide  what  would  be  a  coo- 
venient  practice.  No  doubt  it  would  be  a  convenient  practice 
that  the  barbers'  shops  should  be  open  on  the  Sunday,  as  the 
lower  class  cannot  shave  themselves,  and  without  being  shaved, 
they  would  not  be  fit  to  go  to  a  place  of  worship ;  but  we  are  called 
upon  to  say  what  is  the  law ;  and  upon  looking  at  the  Statutes 
which  have  been  referred  to  by  my  noble  and  learned  friend,  I  can- 
not doubt  for  a  moment  that  those  Statutes  embrace  every  mode 
of  working  in  Scotland  (for  there  may  be  some  difference  in  Eng- 
land), except  it  be  a  work  of  necessity  or  mercy.  It  cannot  be 
said  that  it  is  absolutely  necessary  that  people  should  be  shaved 
on  a  Sunday  in  a  public  shop.  It  cannot  be  said  that  it  is  an  act 
of  mercy.  There  may  be  cases  of  shaving  in  which  it  would 
be  an  act  of  mercy  to  do  it.  A  special  case  might  arise,  such 
as  a  case  of  lunacy,  or  of  a  person  in  a  fever,  in  which  it  would 
be  an  act  of  mercy,  or  of  necessity,  and  would  excuse  the  per- 
son ftom  the  penalties  of  the  Act  of  Parliament  who  should 
perform  this  Act.  It  is  handicraft  beyond  all  doubt ;  and  that 
brings  it  within  the  words  of  the  Statute;  and  unless  it  is 
saved  ft-om  the  operation  of  the  Act  by  the  words  of  exception, 
the  provisions  of  the  section  attach  upon  it.  My  Lords,  this 
is  the  construction  put  upon  these  Statutes  by  a  very  learned 
law  writer,  who  states  that  this  is  the  construction  of  these 
Acts  of  Parliament.  I  submit,  therefore,  to  your  Lordships, 
that  the  interlocutor  of  the  Court  below  ought  to  be  reversed. 
Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  two 
noble  and  learned  friends,  who  have  addressed  your  Lordships, 
that  this  interlocutor  must  be  reversed;  and  bad  this  been  an 
ordinary  case,  I  would  not  have  troubled  your  Lordships  with 
any  observations ;  but  this  case  stands  under  peculiar  circum- 
stances. We  have  heard  the  argument  of  the  covnsel  for  the 
appellant,  and  we  are,  upon  that  argument,  called  upon  to  re- 
verse the  interlocutor  of  the  Court  below,  without  having  heard 
what  may  be  said  in  support  of  it ;  and  this  may  justify  me  in  stat- 
ing at  greater  length  than  I  should  otherwise  do,  the  grounds  upon 
which  I  agree  with  niy  noble  and  learned  IHends  in  thinkii^ 
that  the  decision  of  the  Court  below  is  wrong.  My  Lords,  it 
is  perfectly  clear  that  we  are  here  upon  the  dry  question  of  the 
construction  of  an  Act  of  Parliament ;  and  it  must  be  great 
satisfaction  to  your  Lordships  to  think,  that  in  reversing  the 
decision  come  to  by  the  Court  below  (though  by  a  narrow  ma- 
jority, yet  by  a  majority  of  the  learned  Judges  below),  with- 
out hearing  what  could  be  urged  in  support  of  that  judgment, 
you  are  not  called  upon  to  decide  against  the  Court  below 
upon  a  question  involving  principles  or  practice  peeuUar  to  the 
law  ef  Scotland,  but  that  this  case  depends  simply  upon  the 
construction  of  a  Statute  which  might  have  tufmn  upon  an 
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English  bond,  and  which  might  have  come  before  your  Lord- 
ships on  a  writ  of  error.  The  same  principles  of  construction 
are  to  be  applied  to  this  case,  which  you  would  then  have  been 
called  upon  to  apply  to  that  case ;  and  the  only  difference  be- 
tween them  is,  that,  in  the  latter  case,  you  would  have  the  au- 
tibority  of  former  English  eases  to  guide  you,  whereas  here  you 
have  to  resort  to  the  authority  of  former  Scotch  decisions. 
Now,  my  Lords,  It  is  perfectly  dear  that  this  Statute,  prohibit- 
ing handy  labouring  and  working,  prohibits  th^  handy  labour- 
ing and  working  here  in  question,  and  it  is  not  denied  even  by 
the  learned  Judges  who  have  come  to  the  decision  in  the  Court 
below,  that  but  for  the  argument  which  brings,  or  which  seems 
to  bring,  the  working  in  question  within  the  exception  of  works 
of  necessity  or  mercy,  that  this  working  would  have  been  with- 
in the  statutory  prohibition,  and  that,  consequently,  the  inter- 
locutor of  the  Magistrates  of  Dundee  was  ill  founded,  which 
compelled  the  apprentice  to  do  that  which  the  Statute  had  foi^ 
bidden  him  to  do.  The  question  then  before  the  Court  below 
simply  appears  to  have  been,  whether  the  working  in  question 
could  come  within  that  exception  or  not.  Now,  it  appears  to 
me  absurd  to  contend  that  this  was,  in  any  strictness  of  con- 
struction, or  in  any  reasonable  construction,  a  work  of  necessity 
or  of  merer.  "  Mercy'*  is  the  word  used  in  the  Scotch  Statute. 
"  Charity  in  our  Statute  of  the  29th  of  Charles  the  Second; 
and,  as  my  noble  and  learned  friend  has  observed,  there  is  no 
restriction  in  the  Scotch  Acts  to  ordinary  callings,  upon  which 
the  questions  in  our  Courts  haye  generally  arisen,  but  handi- 
craft and  labour  in  general  is  prohibited,  without  regard  to  its 
being  in  the  ordinary  calling  of  a  party  or  not.  I  incline  to 
think  that  the  sort  of  necessity,  whidi  alone  is  contemplated  in 
this  exception,  must  be  the  necessity  originating  in  the  party 
himself  called  upon  to  work ;  and  that  the  necessity  of  another 
party,  to  whom  he  may  lend  himself  to  assist  him,  comes  under 
the  ordinary  description  of  charity  or  mercy.  But  it  is  imma- 
terial tOL  consider  that ;  for  in  such  a  case,  whatever  construc- 
tion we  give  to  the  word  "  necessity,"  it  is  clearly  an  abuse  of 
terms  to  say  that  the  kind  of  working  here  in  question  amounts 
to  necessity.  It  is  said  ^and  that  is  one  of  the  observations  of 
some  of  the  Judges  of  tne  Court  below,  or  one  of  the  argu- 
ments urged  by  the  parties  below),  that  unless  the  labouring 
classes,  who  can  have  themselves  shaved  only  once  li-week,  are 
allowed  to  resort  to  the  barber's  shop  on  Sunday  morning,  they 
will  not  be  in  a  cooditioR  to  attend  divine  service,  or  to  asso- 
ciate with  their  families  on  the  Sabbath  day.  The  answer  to 
that  (and  which  I  think  is  given  in  the  proceedings  below)  is, 
that  there  is  no  necessity  u>t  that  shaving  being  performed  on 
the  Sunday  morning ;  that  it  can  be  very  well  performed  on 
the  Saturday  evening ;  and  in  many  towns  in  Scotland,  for  in- 
stance in  Glasgow,  that  is  known  to  be  the  practice,  and  the 
Magistrates  have  prohibited  the  barbers*  shops  from  being  kept 
open  on  the  Sunday.  The  case  of  accident  does  not  apply ;  for 
the  answer  of  my  noble  and  learned  friend  who  last  addressed 
your  Lordships,  is  decisive,  and  meets  that  without  any  possi- 
bility of  reply,  that  no  person  who  on  the  Sabbath  shaved  an 
individual  who  had  a  contusion  on  the  brain,  or  who  had  been 
seized  with  madness — that  no  person  so  called  upon  to  lend  his 
assistMice  would  lie  under  prohibition  of  the  Statute,  and  he 
could  not  be  said  under  the  Statute  to  have  done  an  unlawful 
act.  But  is  that  at  all  similar  to  the  case  of  a  person  keeping 
a  shop  open  for  every  person  who  may  come  to  the  shop,  whe- 
ther in  a  case  of  accident  or  not  ?  whether  in  a  case  which  would 
sulmit  of  delay  till  after  the  Sunday  or  not?  whether  in  a  case 
that  would  admit  of  the  operation  being  performed  on  the  Sa- 
turday evening  or  not?  It  is  clearly  not  the  same  case  at  bH. 
This  is  opening  a  shop' for  all  purposes,  whether  for  necessity  or 
for  motives  of  convenience^  or  only  for  mere  caprice,  choosing 
to  violate  the  rest  of  the  Sabbath,  and  to  infringe  the  provisions 
of  the  Statute.  Then  another  consideration  totally  differs  this 
from  the  case  of  necessity  contemplated  in  one  of  those  Sta- 
tutes. One  very  material  difference  is  this:  gain  is  the  object 
of  the  master— -he  keeps  his  shop  open  for  hire ;  and  I  hisve 
never  seen  yet  a  decision,  though  I  know  the  practice  is  to 
gain  by  those  operations  which  are  performed  on  the  Sunday  in 
certain  kinds  <tt  shops ;  but  I  have  yet  to  know  that  that  comes 
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within  the  description  of  an  act  of  necessity  and  mercy,  where 
the  shop  is  kept  open  for  the  gain  of  the  party  opening  it. 
When  such  a  case  arises  for  decision,  it  may  be  time  enough  to 
deal  with  it; — ^^tbere  certainly  has  been  no  decision  yet.  My 
Lords,  something  has  been  said  before  the  Magistrates  of  Dun- 
dee, and  I  think  was  also  said  in  the  Court  of  Session,  with 
respect  to  holidays ;  but  I  take  it  to  be  quite  clear,  that  the 
word  "  holiday,"  which  is  used  in  the  indenture,  does  not  mean 
Sundays,  but  that  it  means  fast  days  and  saints*  days,  not  Sun- 
days ;  because,  if  it  means  Sundays,  then  the  apprentice  bound 
himself  to  work  equally  on  Sundays  and  on  week-days,  making 
no  distinction  as  to  his  working  on  the  two  kinds  of  days.  Now, 
it  is  admitted  on  all  hands,  that  he  had  not  bound  himself  to  do 
that ;  and  the  decision  of  the  Magistrates  of  Dundee  did  not 
assume  that  the  master  was  entitled  to  call  upon  him  to  do 
that ;  for  they  only  say,  that  the  apprentice  is  to  work  for  his 
master  in  the  morning  of  Sunday  till  ten  o'clock, — rather  making 
an  Act  of  Parliament  than  construing  the  Act  of  Parltament,^^ 
and  that  he  is  not  bouiid  to  work  at  wig  making,  which  is  one 
part,  and  the  principal  part,  of  his  master's  business.  My  Lord, 
to  say  one  word  more  with  respect  to  necessity,  I  think  it  puts 
out  of  Court  at  once  the  argument  upon  which  the  decision  of 
the  Court  below  was  founded.  They  say  that  personal  con- 
venience, and  the  power  of  attending  divine  service,  and  the 
comfortable  associating  with  the  families  of  the  working  classes, 
is  obtained  by  allowing  a  shop  of  this  sort  to  be  kept  open  for 
those  who  have  no  other  means  of  having  this  operation  per- 
formed. My  Lords,  it  is  not  a  grade  more  necessary  for  a  person 
to  appear  shaved  on  the  Sunday,  than  it  is  for  a  person  to  be 
decently  clothed,  or  to  be  fed  with  convenient  food :  yet  can  it 
be  contended  that  a  tailor  keeping  his  shop  open  on  a  Sunday 
morning,  would  be  within  the  Statute,  or  a  butcher,  or  even  a 
baker  keeping  his  shop  open,  would  be  within  the  Statute? 
Assuredly  not.  The  answer  would  be,  let  the  party  who  wishes 
to  be  decently  clothed,  and  ought  to  be  so,  provide  himself  with 
clothing  on  the  Saturday  before  the  Sunday,  or  let  the  party 
who  wishes  to  provide  himself  with  a  supply  of  food  for  the 
Simday,  lay  in  his  provision  on  the  day  before,  and  let  him  re- 
sort to  the  market  or  the  shop  for  that  purpose.  But  the  same 
answer  would  apply  to  the  argument,  that  it  is  a  matter  of  ne- 
cessity that  a  person  should  get  himself  shaved  on  the  Sunday  : 
let  him  resort  to  the  barber's  shop  on  the  Saturday  eveiung, 
and  let  the  barber,  for  that  purpose,  on  the  Saturday  evening, 
keep  his  shop  open.  My  Lords,  I  consider  that  this  decision 
is  one,  in  many  respects,  of  very  considerable  importance ;  and  i 
am  sure  that  it  will  be  one  of  very  considerable  interest  in  that 
part  of  the  United  Kingdom ;  and  I  am  perfectly  clear  that  it 
would  have  been  a  most  unfortunate  circumstance  had  your 
Lordships  felt  that  you  were  bound  to  give  your  support  to  the 
judgment  of  the  Court  below,  which  appears,  for  the  first  time^ 
to  have  decided  that  that  which  has  been  prohibited  by  the 
Statute, — namely,  handy  labour  and  working  on  the  Sunday — can 
be  enforced  by  the  decision  of  a  Court  of  Justice,  under  inden- 
ture of  apprenticeship.  My  Lords,  I  am  clearly  of  opinion  that 
the  judgment  of  the  Court  below  is  erroneous,  and  ought  to  be 
reversed ;  and  the  course  that  yotn"  Lordslups  will,  I  suppose, 
take,  will  be,  to  remit  the  case  back  to  the  Magistrates  of  Dun- 
dee, to  alter  the  interlocutor, — in  fact,  to  restore  the  judgment 
of  the  Lord  Ordinary. 

Interlocutor  reversed. 

Second  Division — Lord  Jefl&ey,  Ordinary fW.H.D.j 


20/A  February  1837- 
House  of  Lords. — (W.H.D.) 

N6w  257.^ — William  Inives,  &€.,  AmeUants^  v,  Wil- 
liam Innes  and  Others,  Respondents, 

Proof — Circumduction  — Reprobator —  Res  Noviter — Circum- 
aiancea  in  which,  in  a  declarator  of  marriage  and  legitimacy, 
a  witness  for  the  defenders  having  deponed,  on  her  cross-ex- 
anUnation,  that  she  was  the  wife  of  a  certain  individual ;  and 
the  pursuers  not  having  protested  for  reprobator,  but  alhwed 
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circumduction  to  be  made  ;  and  having  thereafter,  on  the 
ground  of  res  noviter  veniens  ad  notitiam,  applied  for  leave 
to  adduce  proof  that  the  untneat  was  not,  and  knew  that  she 
was  not,  the  wife  of  the  individual  she  had  named^  but  that  he 
had  been  previously  assoilzied  from  an  action  of  declarator  of 
marriage  at  her  instance —  The  House  of  Lords  (affirming  the 
judgment  of  the  Court  of  Session)  reftued  to  allow  this  pro- 
posed  additional  proof  to  be  led. 
Parent  and  Child — Paternity — Legitimation— -Proof —Cireum- 
stances  in  which  the  House  of  Lords  (affirming  the  judgment 
of  the  Court  of  Session)  found  the  paternity  and  legitimacy 
of  a  child  bom  before  a  marriage  not  proven. 

The  present  action  was  brought  at  the  instance  of 
Janet  Rogers  or  [nnes,  eldest  daughter  of  the  deceased 
William  Rogers,  cabinet-maker  in  Edinburgh,  and  of 
her  son,  designing  himself  Willifun  Innes,  to  have  it 
found  and  declared,  that  the  former  was  the  lawful 
wife  of  the  late  John  Innes,  Esq.  of  Cowie,  W.S.,  and 
that  the  latter  was  their  lawful  son.  The  summons  set 
forth,  that  in  1826,  the  female  pursuer  was  a  dress- 
maker in  Edinburgh,  and  her  sister  was  housekeeper 
to  the  late  Mr  Innes,  which  led  to  an  acquaintance 
between  the  female  pursuer  and  Mr  Innes,  to  whom, 
on  the  faith  of  his  promise  to  marry  her,  she  yielded 
the  privileges  of  a  husband  in  the  course  of  the  year 
1826,  in  consequence  of  which  intercourse  the  other 
pursuer  was  bom  on  14th  April  1827:  That  shortly 
thereafter,  the  female  pursuer  went  to  reside  with  Mr 
Innes,  and  continued  to  do  so  till  his  death,  on  17th 
April  1832:  That  on  14th  December  1830,  Mr  Innes, 
within  his  own  house  at  Musselburgh,  acknowledged 
the  female  pursuer  to  be  his  wife,  in  presence  of  a  Mrs 
Stobie,  and  of  David  Johnston,  gardener  and  spirit- 
dealer,  near  Fisherrow,  and  Mrs  Johnston,  his  wife : 
on  which  occasion  Mr  Innes  took  a  ring  off  his  finger 
and  put  it  on  that  of  the  female  pursuer,  who  assented 
to  this  acknowledgment :  That  some  short  time  after- 
wards, Mr  Innes  having  resolved  to  have  the  marriage 
ceremony  regularly  performed  by  a  clergyman,  he, 
with  that  view,  desired  Mrs  Stobie  to  employ  her  natu- 
ral daughter,  Mrs  Captain  Barry,  dressmaker  and  mil- 
liner, Stockbridge,  to  make  a  suitable  wedding  dress 
for  the  female  pursuer,  and  caused  proclamation  of 
banns  to  be  made  in  the  parish  church  of  Duddingston, 
which  was  done  accordingly  on  Sunday  the  19th  De- 
cember 1830,  Mr  Innes  having  paid  the  usual  fees: 
That  it  was  arranged  that  the  marriage  should  be  cele- 
brated in  the  house  of  the  before-named  David  John- 
ston, and  a  party  of  friends  were  invited  to  tea  and 
supper  on  the  occasion,  and  a  message  was  sent  to  the 
Rev.  Mr  Thomson,  minister  of  Duddingston,  request- 
ing his  attendance  to  perform  the  ceremony ;  but  owing 
to  the  short  notice  given  to  Mr  Thomson,  and  to  his 
being  indisposed  at  the  time,  he  could  not  attend ;  and 
Mr  Innes  stated,  that  on  that  account  he  must  perform 
the  part  of  clergyman  himself,  and  he  thereupon  ac- 
knowledged the  female  pursuer  (who  assented  to  the 
acknowledgment)  as  his  lawful  wife,  in  presence  of  Mrs 
Stobie,  Mrs  Captain  Barry,  Mr  and  Mrs  Johnston,  and 
a  Mr  Wallace,  on  which  occasion  the  female  pursuer 
wore  the  marriage  dress  provided  for  her,  and  Mr 
Innes  took  from  his  finger  a  gold  ring  and  put  it  on 
her's,  and  the  parties  individually  received  the  congra- 
tulations of  their  friends  as  married  persons,  and  were 
thereafter  habit  and  repute  as  such.     The  summons 


therefore  concluded  that  it  should  be  found  and  de- 
clared that  the  female  pursuer  was  the  lawful  wife  of 
Mr  Innes,  and  that  the  other  pursuer  was  their  lawful 
child,  and  the  heir  to  his  estates. 

In  defence,  the  defenders  (the  brother  of  Mr  Innes 
and  his  lawful  daughters  by  bis  marriage  with  Una 
Cameron  Barclay  AUardice,  who  died  about  twenty 
years  ago,)  denied  the  validity  of  the  pretended  mar- 
riage, as  having  been  gone  through  by  Mr  Innes  with- 
out any  serious  intention  of  making  the  female  pursuer 
his  wife,  after  he  had  acquired  dissipated  habits,  and 
fallen  under  her  influence ;  and  they  farther  denied 
that  the  other  pursuer,  designing  himself  WilKam  Innes, 
was  the  son  of  Mr  Innes,  but  averred,  on  the  contrar}s 
that  he  was  the  son  of  a  person  called  Alexander  Mor- 
rison, whose  wife  the  feinale  pursuer  had  pretended  to 
be  for  at  least  some  years  prior  to  1827. 

In  regard  to  the  question  of  paternity,  evidence 
was  led  by  the  defenders  to  prove  that  Innes  sailed 
from  Newhaven  for  London  on  I7th  June  1826,  and 
remained  in  and  about  London  till  26th  June  1826, 
when  he  sailed  for  France,  whence  he  returned  on  19th 
September.  The  child  was  bom  on  14th  April  1827. 
In  the  intermediate  period,  the  mother  never  left  Scot- 
land. The  child  was  healthy,  full  grown,  and  had  no 
appearance  of  immaturity.  The  mother  passed,  at  the 
time  of  the  birth,  under  the  name  of  Morrison,  which 
she  took  from  Alexander  Morrison,  a  mason,  to  whom 
she  had  previously  borne  two  children  in  1818  and 
1823.  The  boy,  for  three  years  after  his  birtli,  went 
under  the  name  of  Morrison.  Morrison  had  been  mar- 
ried in  1819  to  another  woman,  but  Rogers,  notwith- 
standing, gave  out  that  he  was  her  husband.  On  the 
day  of  the  boy's  birth,  Dr  Thomson,  the  accoucheur, 
being  in  attendance,  a  man  taller  than  Innes,  and  about 
Morrison's  height,  came  into  the  room  where  Rogers 
was  lying  in,  and  the  mother  immediately  after  said, 
"  That  is  Mr  Morrison,  the  father  of  the  child."  The 
doctor's  account  for  attendance  was  entered  to  the 
debit  of  Morrison,  as  he  was  given  to  understand  that 
the  mother  was  married  to  a  person  of  that  name. 
Innes,  on  his  return  from  France,  addressed  several 
familiar  notes  to  Rogers,  principally  relating  to  a  fe- 
male then  kept  by  him,  whom  he  occasionaUy  employed 
Rogers  to  pay.  Within  a  few  months  of  the  birth  of 
the  child,  Innes  was  living  in  notorious  concubinage 
with  a  sister  of  Rogers,  then  a  servant  in  his  house, 
whom  Rogers  frequently  visited,  along  with  her  hoy; 
and  at  this  time  Rogers's  sister  reproached  her  for 
allowing  Morrison,  who  could  do  so  little  for  her,  to 
continue  his  connexion  with  her.  In  1829)  Rogers's 
sister,  when  in  Innes's  service,  met  with  an  accident, 
and  was  attended  by  Rogers,  who  then  supplanted  h^ 
sister  in  Mr  Innes's  favour,  and  continued  to  cohabit 
with  him  till  his  death. 

The  case  for  the  pursuer  rested  principally  on  the  evi- 
dence of  a  girl  of  the  name  of  Spence,  a  discarded  mis- 
tress of  Innes,  who  deponed  to  Innes  having  visited 
Rogers  about  the  time  when  the  child  was  conceived, 
and  acknowledged  it  as  his  at  its  birth  and  afterwards ; 
but  her  evidence  was  contradicted  in  material  respects 
by  Dr  Thomson,  the  accoucheur  who  delivered  Rogers, 
and  was  present  on  the  occasions  spoken  to  by  Spence. 
Several  witnesses  in  the  lower  ranks  of  life  depomd 
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to  Mr  Innes  acknowledging  the  child  to  be  his  in  1829) 
1830,  and  subsequently,  but  opposite  declarations  on 
his  part  were  also  deponed  to,  and  it  was  also  proved, 
that  he  was  at  the  time  on  bad  terms  with  his  brother, 
the  defender,  and  occasionally  expressed  an  intention 
to  disinherit  him,  by  marrying  the  pursuer  Rogers,  and 
having  a  child  by  her. 

The  medical  witnesses  on  the  part  of  the  pursuer 
were:  1^,  Dr  James  Hamilton,  junior,  professor  of 
midwifery  in  the  University  of  Edinburgh,  who  de- 
poned, inter  alia^  that  ten  calendar  months  is  an  un- 
usually protracted  period  of  gestation,  but  not  without 
precedent;  that  he  has  known  one  case  where  the 
patient  passed  eleven  menstrual  periods  by  seven  days ; 
that  the  cases  where  he  has  known  gestation  to  be  pro- 
tracted to  ten  calendar  months,  were  not  one  in  a  thou- 
sand. 2dy  John  Moir,  surgeon  to  the  Lying-in  Hos- 
pital, and  physician  in  Edinburgh,  who  deponed,  that 
he  had  been  one  of  the  medical  officers  for  five  or  six 
years,  and  was  twenty-five  years  of  age ;  that  he  had 
seen  three  or  four  cases,  but  particularly  one,  in  which 
gestation  had  been  protracted  beyond  the  usual  period; 
that  in  regard  to  that  case,  he  had  no  doubt  that  ges- 
tation had  been  protracted  a  fortnight  beyond  the  nine 
months,  and  in  the  other  cases,  eight  or  ten  days ;  that 
the  prevailing  opinion  of  the  majority  of  medical  men 
is,  that  gestation  may  be  protracted  beyond  the  nine 
months ;  that  the  above  case  is  the  only  one  in  which 
he  is  certain  of  tlie  protraction,  from  his  own  know- 
ledge ;  that  the  prevailing  opinion  of  the  majority  of 
medical  men  is,  that  gestation  may  be  protracted  for 
three  weeks  or  a  month  beyond  the  usual  period. 

The  defenders  examined — Ist^  Dr  Thomas  Thom- 
son, Edinburgh,  the  accoucheur  who  delivered  Janet 
Rogers  of  the  pursuer  in  April  1827,  and  who  deponed, 
that  he  had  been  in  practice  as  an  accoucheur  in  Edin- 
burgh for  fifteen  years ;  that  the  pursuer,  of  which  the 
deponent  delivered  Janet  Rogers,  was  a  full-grown 
child,  and  the  mother  a  stout  healthy  woman ;  that  no- 
thing occurred  which  led  him  to  think  or  suspect 
that  the  woman  had  gone  with  child  more  than  the 
usual  time ;  that  he  believes  gestation  in  women  is 
seldom  protracted  beyond  the  usual  period,  but  never 
beyond  eight  or  ten  days.  2dy  John  Thatcher,  phy- 
sician in  Edinburgh,  who  deponed,  that  he  had  prac- 
tised as  an  accoucheur  for  nearly  thirty  years,  and 
during  that  period  had  delivered  above  ten  thousand 
patients;  that  gestation  beyond  the  nine  calendar 
months  is  a  possible,  but  not  a  very  probable  circum- 
stance ;  that  he  considers  the  cases  which  have  been 
reported  of  gestation  extending  to  ten  months,  as  found- 
ed on  miscsJculation  or  misapprehension ;  that  when- 
ever the  woman  is  of  bad  character,  or  has  an  inter- 
est to  deceive,  he  would  ascribe  the  statement  that  she 
had  gone  long  beyond  the  ordinary  period,  to  these 
circumstances ;  that  in  general,  in  respectable  practice, 
he  relies  on  the  statement  of  the  woman ;  that  women, 
without  any  motive  of  deception,  are  frequently  mis- 
taken as  to  the  period  of  gestation. 

In  the  course  of  the  proof,  a  woman  designed  Mrs 
Captain  Barry  (but  whose  proper  name  appeared  to  be 
Euphemia  Inglis,)  was  examined  as  a  witness  for  the 
defenders,  and  gave  evidence  which  was  founded  on 
as  matierial  to  their  case.     On  being  cross-examined 


for  the  pursuers,  this  witness  deponed,  "  that  she  is  a 
married  woman ;  that  her  husband  is  a  captain  in  the 
77th  regiment,  at  present  in  Jamaica ;  that  it  is  three 
years  since  she  saw  him ;  that  she  corresponds  with 
him,"  &c«  No  reprobator  was  protested  for  against 
this  witness ;  but  after  the  proof  had  been  reported, 
and  the  term  for  proving  circumduced,  the  pursuers 
presented  a  note  of  res  noviter  veniens  ad  natitiam^ 
stating,  that  they  had  newly  discovered  that  the  wit- 
ness, who  designed  herself  Mrs  Captain  Barry,  and 
deponed  that  she  was  the  wife  of  that  gentleman,  and 
that  she  corresponded  with  him,  &c.,  had,  in  point  of 
fact,  never  been  married  to  him, — knew  perfectly  that 
she  was  not  his  wife,  but  had,  on  the  contrary,  falsely 
assumed  that  character,  and  brought  an  action  of  de- 
clarator of  marriage  against  Captain  Barry  before  the 
Commissaries  of  Edinburgh,  from  which  he  was  assoil- 
zied on  15th  September  1826,  since  which  time  he  had 
never  heard  from  her.  These  facts,  the  pul*suers  aver- 
red, had  only  come  to  their  knowledge  since  Captain 
Barry's  return  from  the  West  Indies  in  August  1834, 
while  the  term  for  proving  had  been  circumduced  on 
11th  March  previously.  Condescendence  and  answers 
and  pleas  in  law  were  allowed  to  be  lodged  in  reganl 
to  the  res  noviter^  and  thereafter  minutes  of  debate 
were  ordered  on  the  point 

The  puTsvLers  pleaded — 1.  The  facts  now  stated  by 
the  pursuers  being  wholly  unexpected  till  after  the  de- 
position of  the  witness  Euphemia  Stobie  alias  Inglis, 
was  emitted,  and  the  pursuers  being  unable  to  obtain 
more  early  information  regar4ing  them,  these  facts  are 
truly  res  noviter  venientes  ad  notitiam,  and  as  such 
afford  sufficient  ground  for  opening  up  the  record,  and 
entitling  the  pursuers  to  a  proof  of  their  averments. 
2.  The  averments  now  brought  forward  by  the  pur- 
suers against  the  testimony  of  Euphemia  Inglis  alias 
Barry,  are  relevant  to  convict  her  of  perjury,  and  con- 
sequently to  destroy,  or  at  all  events  greatly  to  impair 
the  effect  of  her  deposition  in  causa. 

The  defenders  pleaded — 1.  Where  a  witness  has 
been  cross-examined  on  a  matter  irrelevant  to  the  cause 
itself,  it  is  incompetent  to  lead  evidence  to  contradict 
what  she  has  sworn  to  on  that  matter,  in  order  to  dis- 
credit her  testimony  on  other  points :  Spencely  r.  Do 
Willot,  7  East.  108.  Harris  v.  Tippett,  2  Campbell, 
637.  Phillips'  Law  of  Evidence,  Vol.  I.  p.  272,  last 
edit.  Peake's  Law  of  Evidence,  p.  134.  2.  Where  a 
witness,  on  cross-examination,  has  been  asked  a  ques- 
tion intended  to  degrade  or  disparage  her  character, 
the  party  examining  is  bound  by  the  ansvrer,  and  is 
not  entitled  to  discredit  the  answer  by  counter  evi- 
dence :  Harris,  ut  suprti.  Rex  v.  Watson,  2  Starkie, 
149.  Phillips'  Law  of  Evidence,  Vd.  L  pp.  272,  284, 
last  edit.  3.  The  proof  proposed  to  be  adduc 3d  by  the 
pursuers  regarding  the  status  of  the  witness  Stobie,  is 
inadmissible  in  this  cause,  as  it  involves  the  trial  of  an 
issue  eoUateral  to  the  cause:  Wiiish  and  Wollat  v. 
Hesse,  3  Haggard,  6S0.  4.  Supposing  a  proof  in  con- 
tradiction of  the  witness'  answer  had  been  admissible, 
it  is,  in  the  present  stage  of  the  proceedings,  and  see- 
ing that  the  pursuers  did  not  protest  for  reprobator, 
too  late  to  bring  it  forward :  Wright  v.  Din,  January 
5,  1737,  Mor.  12,119.  Glas  v.  Christison,  May  15> 
1819»  F.  C.    5.  The  facts  admitted  or  averred  ar^  in-* 
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consistent  with  the  allegation  of  res  ftaviter,  as  regards 
the  status  of  the  witness  Stobie,  and  presume  the  con- 
trary ;  or  at  least  they  establish  that  the  pursuers  have 
not  used  due  diligence  to  obtain,  before  circumduction, 
the  evidence  within  their  power  of  that  status  which 
they  now  ask  leave  to  prove :  Dundas  v.  Aitkin,  Qth 
March  1810,  F.  C. 

The  Lord  Ordinary  (Corehouse)  made  avizandum  to 
the  Court  with  the  record  and  revised  minutes  of  de- 
bate, as  to  the  res  noviter,  and  also  with  the  original 
record ;  and  at  the  advising  of  the  preliminary  ques- 
tion on  16th  June  1835,  their  Lordships  <<as  to  the 
admission  of  additional  proof,  refuse,  in  the  circum- 
stances of  the  case,  to  admit  the  same  to  be  founded 
on."  And  on  the  merits,  the  following  interlocutor 
was  pronounced,  8th  July  1835 : 

**  Find,  as  to  the  conclusion  of  declarator  of  marriage  in  the 
libel,  that  sufficient  evidence  has  been  given  of  facts  and  circum- 
stances to  establish  a  marriage  between  the  pursuer,  Janet 
Rogers,  and  the  late  John  Innes,  Esq.,  of  Cowie,  and  decern 
and  declare  in  terms  of  that  conclusion  of  the  libel  accordingly; 
and  find  her  endtled  to  expenses,  in  so  far  as  relates  to  this 
branch  of  the  cause,  and  remit  the  amount  of  that  expense  to  the 
auditor  of  Court,  to  tax  the  same  and  to  report.  As  to  the  con- 
elusion  of  legitimacy  at  the  instance  of  the  other  pursuer,  calling 
himself  William  Innes,  find  that  no  sufficient  evidence  has  been 
adduced  of  his  birth,  as  a  lawful  child  of  the  said  marriage,  or 
otherwise  of  his  being  the  lawful  son  of  the  said  John  Innes  : 
Therefore,  find  the  said  pursuer  not  entitled  to  the  character,  or 
to  any  of  the  rights  of  the  lawful  son  of  the  said  John  Innes, 
and  decern  and  declare  accordingly;  assoilzie  the  defenders 
from  the  conclusions  of  the  libel  at  the  instance  of  the  said  pur- 
suer, William  Innes,  but  fijid  the  said  defenders  not  entitled  to 
expenses.'* 

The  pursuer  (Janet  Rogers's  son)  appealed. 

Lard  Chancellor My  Lords,  although  this  case  involves 

matter  of  extreme  importance  undoubtedly  to  the  pursuer,  and 
during  some  part  of  the  discussion,  appeared  to  me  to  involve 
questions  of  the  utmost  importance  to  the  law  of  Scotland,  yet 
it  has  occupied  so  many  days  in  discussion,  that  your  Lordships 
probably  have  bad  an  opportunity  of  following  the  evidence 
which  has  been  adverted  to  at  the  bar,  in  the  interval  between 
the  different  hearings ;  and  I  presume,  therefore,  that  your  Lord- 
ships are  prepared  to   give  your  opinions  upon  the  case  as 
it  is  now  brought  before  you  for  decision.     My  Lords,  the 
question  between  the  parties  turns  upon  how  far  a  marriage  be- 
tween the  mother  of  the  pursuer,  and  a  person  who  had  been 
her  husband  before  his  death,  operates  to  legitimize  the  other 
pursuer,  who  unquestionably  was  her  child,  leaving  the  ques- 
tion for  consideration,  whether,  by  the  law  of  Scotland,  he  is 
to  be  considered  as  the  child  of  her  husband.     My  Lords,  it  is 
very  satisfactory  to  one  to  find,  in  the  course  of  the  discussion, 
that  that  which   might  have   been  misapprehended  in  some 
parts  of  the  argument,  has  been  very  satisfactorily  cleared  up 
this  morning ;  and  that  it  is  no  quesdon  now  for  your  Lordships 
to  consider,  whether,  by  the  law  of  Scotland,  a  marriage  taking 
place  between  a  man  and  a  woman — the  woman  having  a  child — 
raises  any  presumption  of  law  in  favour  of  the  legitimacy  of  that 
child.     It  is  admitted  to  be  a  quesdon  to  be  proved :  that  proof 
may  arbe  from  the  inference  to  be  deduced  from  the  parties 
having  lived  together, — ^by  which,  of  course,  must  be  meant  ex- 
clusively living  together ;  because,  if  the  woman  had  lived  not 
only  with  the  person  whom  she  afterwards  marries,  but  had 
lived  promiscuously  with  other  men,  no  inference  could  be 
drawn  from  the  fact  of  the  woman,  and  the  person  whom  she 
afterwards  married,  having  cohabited ;  but  if  there  be  an  ex- 
dusive  cohabitation, — ^if  there  be,  therefore,  a  reasonable  in- 
ference of  fact  arising  either  from  positive  proof,  or  a  deduction 
from  the  circumstance  of  their  having  exdurively  lived  together, 
that  a  child  bom  previous  to  the  marriage  is  the  child  of  these 
two  persons, — then  unquestionably,  by  die  law  of  Scotland, 


that  child  will  be  legitimized  by  a  subsequent  marriage.    My 
Lords,  the  course  taken  by  the  pursuer  in  this  case,  proves  that 
there  is  no  such  presumption  to  be  relied  upon  as  a  presump- 
tion of  law.     If  it  were  a  presumption  of  law,  such  as  we  know 
to  exist  in  the  case  of  children  bom  during  marriage,  where  no 
fact  is  to  be  proved  by  previous  cohabitation,  or  positive  proof, 
but  where  the  law  raises  the  presumption  that  the  child  bora 
during  coverture — during  the  legal  marriage  of  the  father  and 
mother — ^is  the  legal  child  of  that  couple.     But  the  pursuer 
adopts  the  course  of  entering  into  evidence,  to  prove  the  pater- 
nity of  the  child  (otherwise,  why  prove  the  cohabitation), — the 
pursuer  supposes  it  necessary  to  prove  the  cohabitation  for  the 
purpose  of  raisipg  the  inference  of  the  child  being  the  child  of 
the  man  whom  the  woman  afterwards  married.     It  is  therefore 
a  question  of  fact ;  and  your  Lordships  are  now  to  consider 
whether  you  are  satisfied,  from  the  evidence  in  this  case,  that 
the  pursuer  is  to  be  considered  as  the  child  of  Mr  Innes,  who 
married,  subsequentiy  to  the  birth  of  the  child,  the  mother  of 
the  pursuer.     Now,  my  Lords,  some  facts  are  free  from  sll 
doubt  and  question :   that  this  wonuui  had  lived  with  a  person 
of  the  name  of  Morrison, — that  she  had  been  with  child  by  that 
person, — that  the  child  in  question  was  called  Morrison,  and 
was  called  Morrison  after  the  marriage  which  was  contracted 
between  herself  and  Mr  Innes,  is  a  matter  without  dispute.    It 
was  not  till  a  subsequent  period  (one  of  the  witnesses  states  it 
to  have  taken  place  after  what  she  describes  as  the  second 
marriage  of  Mrs  Innes,)  that  they  began  to  call  him  Innes,  but 
that  she  herself  went  by  the  name  of  Morrison,  and  that  this  child 
went  by  the  same  name  as  the  other  two  children,  who  were 
called  by  all  persons  connected  with  the  fiunily  by  the  common 
name  of  Morrison.     Now,  my  Lords,  there  is  the  evidence  of  a 
medical  gentieman,  of  whose  credit  there  is  no  impeadinaent,  that 
on  the  day  of  the  \Anh  of  this  child,  Morrison  came  into  the  room 
where  the  mother  was,  and  that  the  mother  stated,  *'  that  this 
is  the  father  of  my  child."    It  is  very  true  that  another  witness. 
Miss  Spence,  states  that  Mr  Innes  came  into  the  roooa,  but  they 
do  not  however  describe  the  man,  whoever  he  was,  that  came 
into  the  room,  as  the  same  party,  but  represent  that  on  the  same 
day  Mr  Innes  came  into  the  room,  and  Mrs  Morrison  said, 
"  that  is  the  father  of  my  child.'*    Now,  it  is  quite  impossible 
that  both  stories  can  be  tme ;  yet  both  theae  individuals  are 
stated  as  having  been  introduced  to  the  medical  man,  so  that 
it  would  appear  that  on  the  same  day,  the  same  wonaan  hsd 
stated  that  the  very  same  child  was  the  diild  of  the  two  parties. 
Now,  if  your  Lordships  had  to  choose  between  the  testimony 
I    of  Dr  Thomson  and  the  testimony  of  Miss  Spence,  I  am  per- 
suaded that  your  Lordships  would  not  long  hesitate  to  which 
of  the  two  your  Lordships  would  give  credit.     The  atoty  of  Dr 
Thomson  exactly  corresponds  with  all  that  was  done  after- 
wards.    If  Morrison  was  the  father  of  the  child,  the  child  was 
naturally  called  Morrison.     If  Mr  Innes  was  the  father  of  the 
child,  it  is  very  extraordinary  that  a  woman,  supposed  to  be  living 
under  the  protection  of  Mr  Innes,  should  for  this  child  have 
borrowed  Uie  name  of  a  person  with  whom,  according  to  the 
statement  of  the  pursuer,  she  had  ceased  to  cohabit.     My  Lords, 
so  &r  the  evidence  goes,  as  connected  with  the  supposed  pater- 
nity of  Mr  Morrison.     Now,  my  Lords,  how  does  the  evidence 
stand  of  the  supposed  paternity  of  Mr  Innes  ?     Why,  that  be 
left  Edinburgh  on  a  particular  day,  the  17th  June,  and  that  the 
child  was  bora  at  a  period  whidi  would  leave  SOI  days  from 
the  day  of  his  leaving  Edinburgh  to  the  day  of  the  child's 
birth.     My  Lords,  it  is  not  an  immaterial  part  of  this  case,  that 
the  mother,  who  must  have  known  whether  she  became  preg- 
nant by  Mr  Innes  in  the  month  of  June  or  not,  had  not  made 
up  her  mind  at  the  time  this  suit  was  instituted,  and  the  plead- 
ings were  prepared,  whether  she  should  call  tlus  a  ten  or  a  six 
months*  child.     She  leaves  it  entirely  open ; — she  could  not  be 
mistaken  upon  that ;  because,  in  the  interval  between  June, 
when  the  supposed  fkther  left  Edinburgh,  and  September,  when 
he  came  back,  she  must  have  had  ample  opportunities  of  know- 
ing whether  she  was  pregnant  or  not,  hut  she  leaves  that  to 
take  the  chance  of  how  the  evidence  may  turn  out  i  and  It  is 
also  part  of  her  case,  that  the  child  was  not  a  full-grown  child, 
although,  according  to  the  evidence,  it  was  a  ten  months'  gesta- 
tion, and  although,  as  my  noble  and  learned  friend  reminds  me. 
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Dr  Thomson  states  it  to  be  a  full-grown  child ;  but  there  is  no 
doubt  upon  that,  because  the  evidence  that  she  produces  is  to 
support  the  case  of  a  ten  months'  gestation.  Now,  the  state  of 
the  law,  or  of  medical  science,  leads  to  this  conclusion,  that  that 
is  not  conclusive  against  the  legitimacy  of  a  child  born  in  mar- 
riage. It  is  within  the  period,  as  the  counsel  have  stated,  which 
other  nations  have  assigned  as  the  ultimate  period  of  gestation. 
It  is  however  very  near  the  confines.  But  even  in  marriage, 
where  any  other  evidence  exists  raising  a  question,  it  is  al- 
ways considered  as  a  fact  of  the  utmost  importance,  and 
which,  coupled  with  other  evidence,  will  be  sufficient  to  show 
a  child  to  be  illegitimate,  although  the  child  have  all  the  benefit 
of  the  legal  presumption  arising  from  the  fact  of  the  child  being 
born  in  the  marriage  of  the  parents.  To  consider  it,  therefore, 
as  any  thing  less  than  a  matter  of  extreme  improbability,  and  re- 
quiring strong  evidence  to  establish  the  fiu:t  of  paternity,  with 
such  a  fact  against  it,  would  be  to  contradict  all  that  was  said 
in  the  Gardner  case,  and  every  thing  in  fiict  that  is  reasonable 
upon  such  a  subject.  Now,  my  Lords,  with  regard  to  Mr 
Morrison,  there  was  not  the  least  difficulty  of  his  being  the 
father  of  the  child,  for  there  is  no  evidence  that  he  was  not 
able  at  this  period  to  have  easy  access  to  the  mother  of  the 
child ; — ^she  was  living  in  Edinburgh,  and  he  was  living  at  Leith. 
I  consider  the  evidence  quite  conclusive,  that  she  did  not  go  to 
London  with  Mr  Innes.  I  find  that  she  was  not  long  after- 
wards at  Montrose ;  nor  is  there  a  trace  of  evidence  of  her 
having  been  in  London.  Nay,  the  letters  that  are  relied  iy)on 
are  very  strong  evidence  that  she  did  not  go  to  London :  that  she 
never  was  with  Mr  Innes  from  the  time  that  he  left  Edinburgh ; 
and  the  expression  that  is  to  be  found  in  one  of  those  letters 
about  the  journey  north,  with  respect  to  which  I  made  some 
inquiry  when  the  letter  was  first  mentioned,  seems  to  me  ex- 
tremely strong  to  show  that  the  facts  were,  that  Mr  Innes  was 
living  with  another  woman.  Miss  Spence, — that  Miss  Spence 
was  removed  to  Montrose  during  his  absence  from  Edinburgh, — 
that  Miss  Janet  Rogers  was  some  time  at  Montrose  during  that 
interval ;  and  that  she  was  made  the  channel  of  communication 
between  Mr  Innes  and  the  woman  with  whom  he  was  then 
living.  Now  the  letter  to  which  I  particularly  allude,  is  the 
letter  of  the  26th  July  1826,  in  which  he  writes  to  her  in  diese 
terms.  (Now  one  question  is,  whether  at  this  time  he  was 
living  with  Mrs  Morrison,  or  whether  he  was  living  with  Miss 
Spence,  using  Mrs  Morrison  as  the  channel  of  communication 
with  Miss  Spence,  who,  it  appears,  could  neither  read  nor  write :) 
"  Mrs  Morrison,  I  am  returned  here  all  well.  Write  me  in 
course  the  accounts  of  your  journey  north,  and  any  thing  that 
has  occurred  since  I  left  Edinburgh."  That  is,  '*  you  that  have 
been  at  Edinburgh,  write  to  me  the  account  of  any  thing  that 
has  occurred ;  and  you  who  have  been  at  Montrose  with  Miss 
Spence,  let  me  know  of  your  journey  north  Twhich  I  consider 
to  mean  the  journey  to  Montrose),  and  anytning  that  has  oc- 
curred since  I  left  Edinburgh."  Very  natural  language  for  a 
person  to  use,  who  was  writing  to  an  individual  who  had  re- 
mained in  Edinburgh  after  he  left  it.  Then,  in  the  same 
style,  he  writes  on  the  12th  of  August,  addressed  Mrs  Morri- 
son :  "  Write  to  the  north,  and  say  you  will  pay  a  visit  soon, 
and  make  a  very  agreeable  communication.  Of  course,  you  will 
sot  leave  Edinburgh  till  I  have  seen  you,  which  I  expect  will 
be  on  Friday  next  week."  Now,  there  can  be  no  doubt  to 
whom  that  communication  was  to  be  made,  when  he  says, 
**  write  to  the  north :"  It  was  to  inform  Miss  Spence,  who  was 
living  with  Mr  Innes  as  his  mistress,  of  Mr  Innes  being  then 
about  to  return.  He  directs  Mrs  Morrison  to  make  this  com- 
munication to  Miss  Spence,  with  whom  he  had  been  cohabiting 
before  he  left  Edinburgh,  and  with  whom,  unquestionably,  he 
intended  to  cohabit  again,  and  with  whom  the  evidence  proves 
that  he  did  cohabit  again.  Now,  it  is  a  very  singular  state  of 
circumstances,  if,  prior  to  this  time,  any  cohabitation  had  taken 
place  between  Mr  Innes  and  Janet  Rogers.  There  is  un- 
doubtedly evidence  of  the  &ct,  that  is  to  say,  Miss  Spence 
speaks  to  the  fiurt,  and  two  other  witnesses,  Gow  and  Miller, 
speak  to  that  which  may  be  considered  also  as  evidence  of  the 
fact,  though  not  very  positive ;  but  it  is  to  be  observed,  with 
regard  to  the  two  last  witnesses,  that  the  circumstance  of  Mr 
Innes  going  to  the  house  where  Janet  Rogers  was  living,  is  in- 


conclusive,  if  we  once  arrive  at  the  fact  that  he  was  cohabiting 
with  Miss  Spence.  The  house  where  Janet  Rogers  was  to  be 
found  occasionally,  was  the  house  where  Miss  Spence  was 
living ;  his  visits  to  the  house,  therefore,  would  prove  nothing. 
I  believe  one  of  the  other  witnesses  says  that  he  went  into 
the  parlour,  where  there  was  a  bed,  and  where  Janet  Rogers 
slept.  She  does  not  go  the  length  of  Miss  Spence,  who,  ac- 
cording to  her  own  supposition,  was  a  discarded  mistress,  but 
still  was  permitted  to  live  in  the  house  where  Mr  Innes  was 
living  with  the  mistress  who  had  supplanted  her ;  and  they  were 
all  together  on  such  friendly  terms,  and  there  was  so  little  con- 
cealment between  them,  that  Miss  Spence  walks  into  the  par- 
lour at  four  o'clock  in  the  morning,  and  very  good  naturedly 
bids  Mr  Innes  and  Janet  Rogers  good  morning,  and  there  saw 
them  in  bed  together.  Not  a  very  probable  transaction  to  have 
taken  place  between  a  discarded  mistress,  and  a  mistress  who 
had  usurped  her  place.  Now,  my  Lords,  it  also  appears  that 
Mr  Innes  having  cohabited  with  Miss  Spence,  at  all  events  up 
to  the  period  of  his  return  from  London  to  Edinburgh,  at  the 
period  of  his  return,  namely,  September,  Miss  Janet  Rogers 
was  actually  with  child.  She  was  then  pregnant.  There  is  evi- 
dence at  that  time  of  her  being  so  far  advanced  in  her  preg- 
nancy, as  to  exhibit  the  appearance  of  it  to  any  casual  observer. 
That  would  be  a  very  strong  objection  to  the  case  which  she 
intended  at  one  time  to  put  forward,  namely,  of  conception 
having  taken  place  after  the  return  of  Mr  Innes  from  London, 
in  the  month  of  September,  for  the  evidence  proves  that  she 
was  at  that  time  actually  pregnant  with  the  child  which  was 
actually  born ;  and  then  comes  the  evidence  of  what  took  place 
at  the  period  of  his  birth.  My  Lords,  after  the  birth  of  this 
child,  when,  according  to  the  evidence,  Mr  limes,  though  he 
did  not  call  it  by  his  name,  recognised  and  treated  it  as  his  own, 
we  find  in  January  1828,  he  nuikes  a  deed  disposing  of  his  pro- 
perty, in  which  he  provides  a  small  annuity  of  £15  a-year  for 
each  of  the  two  unfortunate  sisters,  with  whom  he  had  at  some 
time  or  other  cohabited ;  but  he  takes  no  notice  whatever  of 
this  child.  Mrs  Morrison  had  two  other  children,  and  he  takes 
no  more  notice  of  this  child  than  he  does  of  the  other  two ;  but 
he  provides  £15  a-year  to  be  paid  to  Janet  Rogers,  and  £15 
a-year  to  be  imid  to  May  Rogers.  My  Lords,  it  appears 
clearly  in  proof,  after  Mr  Innes's  return  in  the  year  1827,  and 
after  the  birth  of  this  child,  that  he  was  regularly,  and  publicly, 
and  notoriously  cohabiting  with  Mary  Rogers,  the  sister  of  this 
woman ;  and  according  to  the  statement  of  the  mother  of  the 
child  who  had  supplanted  Miss  Spence,  she  found  herself  sup- 
planted by  her  own  sister,  who  lived  in  her  own  house ;  and  she 
makes  no  objection  to  the  mode  in  which  her  sister  was  at  that 
time  living  with  Mr  Innes.  My  Lords,  according  to  the  pur- 
suer's statement  of  the  case,  a  more  disgusting  scene  of  pro- 
fligacy, than  the  whole  history  of  the  transaction,  can  hardly  be 
stated.  A  man  living  with  two  sisters, — ^both  sisters  living  to- 
gether, according  to  her  statement,  which  would  show  that  the 
connexion  of  Mr  Innes  was  going  on,  subsisting  between  the 
two  sisters  at  the  same  time :  for  it  is  no  part  of  her  case  that 
he  had  rejected  her,  or  had  discontinued  living  with  her ;  but 
he  was  living  with  May  Rogers, — at  all  events,  she  was  content 
to  live  in  the  same  house.  My  Lords,  so  matters  go  on  until 
the  period  when,  according  to  the  evidence,  Janet  Rogers,  who 
undoubtedly  had  become  the  mistress  of  this  Mr  Innes,  is  stated 
to  be  with  child  again.  A  marriage  takes  place ;  and  according 
to  the  evidence,  there  must  have  been  a  miscarriage,  because  she 
is  stated  to  be  with  child  in  the  September  of  one  year,  and  the 
witness  states  that  she  was  pregnant  twice,  and  that  she  under- 
stood that  she  had  miscarried ;  but,  however,  a  pregnancy  being 
supposed  to  have  taken  place,  the  marriage  takes  place,  but  still 
this  boy  goes  by  the  same  name  of  Morrison.  Now,  my  Lords, 
if  the  case  stopped  here, — if  there  was  no  evidence  of  declara- 
tions,— if  it  rested  upon  that  simple  narrative,  of  a  woman  living 
with  a  person  of  the  name  of  Morrison,  the  child  that  was  bom 
being  <»lled  Morrison_the  woman  having  subsequently  lived 
with  Mr  Innes, — and  that  the  child  could  not  be  a  child  of  Mr 
Innes,  unless  there  had  been  a  gestation  of  301  days,  could 
your  Lordships  have  any  doubt  of  the  fact — ^because  your  Lord- 
ships are  called  upon  to  dispose  of  tliis  upon  the  question  of 
fact, — could  your  Lordships  have  a  doubt,  upon  such  a  state  of 
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circumstances,  that  the  child  was  not  the  child  of  Mr  Innes? 
Whether  it  was  a  child  of  Mr  Morrison's  or  not,  is  immaterial ; 
but  upon  the  fact  that  your  Lordships  have  to  decide,  whether 
this  is  a  child  of  Mr  Innes,  I  apprehend  your  Lordships  could 
not  hesitate  as  to  the  conclusion.  My  Lords,  if  we  look  to  the 
evidence  of  declarations  (which  at  all  times  are  very  unsatisfac- 
tory evidence),  I  think,  in  this  case  at  least,  the  declarations 
would  be  strong  in  &vour  of  the  illegitimacy.  No  doubt  there 
are  declarations  in  fiivour  of  the  legitimacy ;  but  they  come  in 
at  a  ver^  suspicious  time.  I  find  no  declaration  from  the  time 
of  the  birth  up  to  the  time  of  the  marriage.  I  find  no  declara- 
tion from  the  time  of  the  marriage  up  to  the  spring  of  1831, 
when  it  appears  that  expectations  which  might  have  been 
realised,  had  been  disappointed  by  the  supposed  pregnancy 
not  having  produced  a  child.  There  are  declarations  on  both 
sides.  There  are  declarations  at  that  period  of  his  recognising 
this  boy,  and  calling  him  his  own ;  but  there  are  exceedingly 
strong  declarations  on  the  other  side,  quite  sufficient  in  my 
mind  to  counterbalance  them.  My  Lords,  it  is  not  my  intention 
to  go  into  the  detail  of  that  evidence.  Your  Lordships 
have  had  it  read  and  repeatedly  commented  upon,  and  it  must 
be  fresh  in  your  Lordships*  recollections.  It  appears  that  his 
object  was  to  have  a  son  and  an  heir  to  his  estate ;  and  that  he 
did  endeavour  to  have  it  believed  that  this  child  was  his  son, 
when  he  had  no  expectation  of  having  another,  is  abundantly 
clear.  There  are  abundant  declarations  of  his,  that  he  could 
not  be  the  father  of  this  boy,  because  it  was  begotten  when  he 
was  in  France — that  that  child  vi^as  not  his— that  he  had  wish- 
ed to  have  another  son — that  he  expressed  disappointment  at 
not  having  a  son — that  he  had  married  this  woman,  because, 
having  had  boys  before,  he  thought  it  likely  that  she  should 
have  boys  again.  I  will  not  occupy  your  Lordships'  time  by 
going  into  the  evidence  of  these  declarations,  utterly  unsatis- 
factory as  they  would  be,  if  they  were  all  on  one  side,  to  coun- 
terbalance the  undoubted  fact  upon  which  the  illegitimacy  of 
this  child  would  depend ;  but  they  are  so  balanced  by  declara- 
tions on  the  other  side,  of  both  Mr  Innes  and  the  mother,  that 
they  must  be  considered  out  of  the  question.  Therefore,  ad- 
verting to  the  state  of  the  law  which  is  admitted  at  the  bar, 
which  requires  the  fact  to  be  proved  that  the  child  was  the 
child  of  the  two  parties  who  contracted  marriage,  I  submit  to 
your  Lordships,  that  in  this  case,  not  only  is  that  fact  not  prov- 
ed, but  it  is  most  clearly  disproved  by  the  evidence  in  the  case. 
My  Lords,  it  is  hardly  necessary  to  say  any  thing  upon  the 
other  appeal  which  has  been  touched  upon  at  the  bar ;  but  I 
apprehend  upon  that  there  can  be  no  question.  There  is  a 
woman  examined,  Mrs  Barry,  who  describes  herself  as  the  wife 
of  Captain  Barry,  and  she  gives  evidence  very  important  to 
the  issue  between  the  parties.  At  a  subsequent  period,  it  is 
said  to  be  discovered  that  she  was  not  married  to  Captain  Barry, 
that,  therefore,  she  had  assumed  a  false  character,  and  re- 
presented herself  as  the  wife  of  Captain  Barry,  when  she  was 
not ;  and  raising  that  question,  not  raised  till  after  the  evidence 
was  before  the  Court — an  entirely  new  suit  is  instituted,  and 
the  parties  have  gone  into  evidence  upon  that  collateral  issue, 
whether  she  was  the  wife  of  Captain  Barry  or  not.  My  Lords, 
there  would  be  no  end  of  proceedings,  if  the  entering  into  such 
collateral  issues  were  permitted.  The  Court  of  Session  in 
Scotland  considered  that  that  course  ought  not  to  be  pursued ; 
and  I  am  satisfied  that  the  Court  of  Session  have  done  that 
which  is  necessary  for  the  proper  administration  of  the  law,  in 
discountenancing  a  course  of  proceeding  which  would  not  only 
make  suits  interminable,  but  lead  to  no  good  result.  Upon 
these  grounds,  I  submit  to  your  Lordships  that  both  interlocu- 
tors ought  to  be  affirmed. 

lard  Wynford. — My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend  who  has  just  addressed  you.  He  states, 
that  the  only  reason  for  not  dismissing  this  appeal  with  costs, 
is,  that  the  appellant  sues  as  a  pauper,  and,  therefore,  it  is  useless 
to  direct  him  to  pay  the  costs.  My  Lords,  Uiis  is  a  very  im- 
portant case.  When  I  say  it  is  a  very  important  case,  I  do  not 
mean  that,  in  its  decision,  it  is  attended  with  the  least  diffi- 
culty. I  have  not  entertained  myself  the  smallest  difficulty, 
since  I  heard  the  very  able  speeches,  and  very  able  they  were, 
of  tlie  two  learned  counsel  who  addressed  themselves  to  your 


Lordships  on  behalf  of  the  appellant.  If  any  arguments  could 
have  altered  the  opinion  I  had  formed  from  reading  the  papers, 
it  would  have  been  the  arguments  they  have  addressed  to  us ; 
but  I  confess  they  did  not  shake,  in  the  smallest  degree,  the 
opinion  I  had  formed  from  a  diligent  and  attentive  perussl  of 
the  papers.  Still  I  say  that  this,  though  not  a  difficult,  is  sn 
important  case  ;  for  as  long  as  the  law  of  Scotland,  with  regard 
to  marriage,  continues  as  it  is,  unless  some  course  ia  takeo  te 
prevent  such  proceedings  as  have  taken  place  in  this  cause,  no 
estate  is  secure  of  passing  in  the  line  of  the  family  to  which  it 
belongs ;  and  certainly.  My  Lords,  with  respect  to  the  morals 
of  the  people  of  Scotland,  this  cause  presents  a  very  different 
view  of  the  matter  from  that  which  I  have  previously  slways 
entectained.  My  Lords,  the  learned  counsel  for  the  appellant, 
as  I  understood  him,  first  put  this  cause  upon  the  ground  of  le- 
gal presumption—  he  said  distinctly,  you  are  to  presume—for  a 
marriage  which  legitimizes  children  upon  the  same  ground  as 
for  a  marriage  which  precedes  the  birth  of  the  children — so  I 
understood.  I  looked  into  the  law  books  of  Scotland  for  the 
purpose  of  ascertaining  this,  and  I  found,  that  where  they  talk 
of  presumption,  it  is  ^wa'ys  in  cases  of  marriages  which  precede 
the  birth,  and  that  there  is  no  case  where  presumption  is  alluded 
to  in  marriages  legirimizing  children,  by  taking  place  subse- 
quent to  the  birth.  The  language  of  Mr  Erskine  is  very  strong 
upon  this.  He  does  not  talk  of  raising  a  presumption,  but  he 
says,  the  effect  of  marriage  after  the  birth  is  this — it  gives  a 
status  of  legitimacy  to  children  that  are  bom  before  the  mar- 
riage, who  are  allowed  to  have  been  procreated  by  the  parties 
so  marrying — establish  the  procreation  by  the  noan  and  the 
woman,  and  then  the  subsequent  marriage  legitimizes  the 
child ;  but  until  that  be  established,  either  hy  direct  or  pre- 
sumptive proof,  you  cannot  legitimize  the  children.  The 
law  of  Scotland  would  be  intolerable  if  it  had  that  effect.  If 
the  rule  contended  for  on  the  part  of  the  appellants  were  the 
law  of  Scotlapd — ^it  appears  to  me,  that  if  a  man  had  a  connex- 
ion with  a  woman  at  a  brothel,  and  he  afterwards  married  that 
woman,  he  would  legitimize  every  bastard  born  of  her  after 
that  connexion^-I  do  not  know  where  it  would  stop.  My 
Lords,  you  must,  in  every  case,  have  evidence  of  the  cohabita- 
tion of  the  woman  with  the  supposed  father  of  the  children. 
In  those  cases,  and  those  cases  only,  can  it  ever  be  safe  to  hold 
subsequent  marriage  to  give  a  chairacter  of  legitimacy  to  the 
children.  Now,  my  Lords,  what  is  this  case  ?  There  is,  as  I 
consider,  no  evidence  of  any  cohabitation  previous  to  the  birth 
of  this  child.  When  I  say  no  evidence,  I  am  aware  that  there 
are  three  witnesses,  as  Mr  Burge  has  told  us.  There  are  two 
witnesses  who  prove  scarcely  any  thing.  One  of  those  wit- 
nesses proves  that  Mr  Innes  was  at  the  house,  as  it  is  very  na- 
tural that  he  should  be,  and  that  he  was  there  in  company  with 
Janet  Rogers.  That  I  do  not  think  would  be  sufficient  for 
proof  of  cohabitation ;  because  it  is  not  to  be  taken  that  the 
parties  go  to  bed  together  because  they  are  in  the  house  to- 
gether :  he  went  to  see  his  mistress,  who  was  living  there  at 
the  time,  and  he  would  necessarily  be  in  the  house  with  Janet 
Rogers,  because  she  lived  there.  But  is  that  to  raise  any  in- 
ference whatever  of  any  connexion  having  taken  place  between 
them,  that  could  render  this  party  legitimate,  which  would  raise 
an  inference  of  Mr  Innes  being  the  father  of  the  child.  The 
other  witness  does  not  go  so  far :  she  says  she  has  known  them 
in  the  parlour,  where  there  was  a  bed,  till  one  o'clock  in  the 
morning.  But  whose  bed  is  that  ?  Not  Mr  Innf*8's.  Does 
that  prove  that  species  of  cohabitation  which  would  give  birth 
to  a  child  ?  That  reduces  the  proof  of  cohabitation  to  the  evi- 
dence of  Miss  Spence.  She  provts  cohabitation,  and  a  mo^t 
extraordinary  proof  of  cohabitation  it  is,  such  as  no  jury  would 
believe,  even  iif  it  was  not  contradicted.  I  am  fully  persuaded, 
that  if  it  were  referred  to  any  jury  in  the  world,  they  would  dis- 
miss it.  This  lady  admits  that  she  had  lived  with  Mr  Innes  as 
his  mistress.  She  states  that  she  ceased  to  be  his  mistress  in  the 
year  1826,  but  she  still  lived  in  the  house  with  Janet  Rogers: 
that  she  was  on  good  terms  with  Janet  Rogers — a  thing  one 
cannot  easily  believe ;  for  ladies  are  generally  very  angry  with 
persons  who  supersede  them  in  the  affections  of  their  former 
keepers  or  lovers — but  she  is  so  good  natured,  that  she  goes 
from  her  own  bed,  and  gives  up  her  bed-room  to  her, — going 
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benelf  to  some  upper  room  to  sleep ;  and  when  she  U  going 
away,  she  cannot  leave  the  place  without  walking  in  and  seeing 
her  former  paramour  and  this  lady,  who  had  superseded  her, 
in  bed  together.  That  is  so  improbable  a  story,  that  I  should 
not  believe  it,  if  it  was  not  contradicted :  it  is  impossible  it 
should  be  true.  But  there  are  so  many  contradictions  to  the 
testimony  of  this  girl,  it  is  impossible  any  jury  could  repose 
the  least  confidence  in  her.  In  the  first  place,  as  to  her  own 
connexion  with  Mr  Innes,  which  she  states  to  have  been  about 
the  year  16*24,  it  is  positively  proved  that  she  was  connected 
with  him  in  the  year  1819.  She  states  that  the  connexion 
ceased  a  little  before  she  went  to  Montrose.  It  is  proved  posi- 
tively that  that  intercourse  continued  during  the  whole  time 
that  she  was  at  Montrose.  It  is  proved  by  two  witnesses,  that 
Mr  Innes  came  to  Montrose  and  saw  her,  and  continued  there 
two  days ;  and  it  is  proved  further,  that  she  was  brought  back 
from  Bifontrose,  after  he  returned  from  France,  to  live  with 
him.  My  Lords,  if  one  wanted  any  thing  more  to  rebut  the 
inference,  it  is  to  be  derived  from  the  letters.  Mr  Burge  very 
ingeniously  endeavoured  to  press  upon  your  Lordships  that 
these  were  love-letters  written  by  Mr  Innes  to  Mrs  Janet 
Rogers ; — ^no  man  alive  can  read  these  letters,  and  put  tliat  con- 
struction upon  them.  I  cannot,  I  confess.  My  noble  friend, 
the  Lord  Chancellor,  was  a  little  puzzled  till  the  letters  came 
to  be  explained ;  and  I  confess  I  could  not  understand  the  let- 
ters. I  was  clear  the  language  of  them  was  not  the  language  of 
love-letters.  I  could  not  believe  that  "  Mrs  Morrison"  was 
the  way  in  which  a  man  would  begin  a  letter  to  a  woman  of 
whom  he  was  passionately  fond,  and  I  could  not  understand 
the  reference  to  the  "journey  north,"  and  the  "making  an 
agreeable  communication;"  but  when  it  was  explained  that  Miss 
Spence  was  gone  north — that  she  could  not  read  or  write — 
that  Mrs  Janet  Rogers  was  therefore  the  medium  of  communi- 
cation between  him  and  her — the  thing  was  perfectly  plain. 
The  correspondence  was,  such  as  it  was,  not  unnatural  he  should 
carry  on  with  a  woman  with  whom  he  had  not  had  any  parti- 
culair  connexion — with  whom  he  had  no  connexion,  further 
than  her  residing  in  the  same  house  with  the  woman  with  whom 
he  cohabited,  and  acting  as  her  friend ;  and  it  is  perfectly  na- 
tural that  he  should  say  to  her,  "how  are  things  going  on 
in  the  north,"  and  "  make  an  agreeable  communication."  Poor 
foolish  man  I  He  thought  that  it  was  an  agreeable  communica- 
tion, that  he  was  coming  back  to  continue  that  intercourse  which 
bad  previously  subsisted.  Now,  here  she  is  directly  contradicted 
by  three  or  four  witnesses.  Miss  Spence  tells  you  that  she  had 
lived  with  Mr  Innes,  and  she  was  kind  enough  to  come  back  to 
bim  on  the  day  of  the  birth  of  the  child.  Here  sh'i  is  directly  con- 
tradicted by  Dr  Thomson.  She  tells  you  that  most  improbable 
story,  that  she  introduced  Mr  Innes  into  the  room,  and  that  she 
told  Dr  Thomson  it  was  Mr  Innes*s  child.  As  my  noble  and  learned 
friend  has  said, — if  Dr  Thomson  was  told  it  was  Mr  Innes's 
child, — two  gentlemen  were  introduced  on  the  very  same  day, 
and  it  was  declared  to  be  the  child  of  each  of  them.  Certainly 
Mr  Morrison  was  introduced  on  that  same  day  as  the  father  of 
this  child,  and  that  in  the  presence  of  the  mother.  Dr  Thomson 
cannot  be  mistaken,  because  he  went  and  wrote  do^vn  the  name 
of  Morrison  in  the  book  in  which  he  entered  an  account  of  this 
birth,  and  made  the  charge  of  it  to  Mr  Morrison.  This  woman 
is,  therefore,  so  directly  contradicted  by  three  or  four  witnesses, 
that  it  is  impossible  to  believe  one  word  she  has  said.  Will 
your  Lordships,  upon  such  testimony  as  this,  believe  that  which 
it  is  almost  impossible  to  believe,  that  this  child  could  be  bom 
at  ten  months  after  its  conception  ?  We  all  remember  that  the 
witnesses  in  the  Gardner  case  agreed  that  it  was  very  uimsual 
it  should  be  many  days  after  the  nine  months.  One  witness 
stated  he  had  known  an  instance  of  a  woman  going  ten  months. 
One  of  the  doctors  examined  in  this  can;  states,  that  he  has 
known  an  instance  of  a  birth  after  ten  month^t,  but  that  he  does 
not  believe  it  occurs  once  in  a  thousand  times.  Then,  my 
Lords,  are  you  to  believe  that  story,  which  is  so  improlnible, 
for  the  purpose  of  rendering  this  child  legitimate ;  are  you  to 
believe  that  which  is  so  improbable,  that  this  gestation  did  go 
on  that  unusual  period  of  time,  when  it  docs  not  occur  once  in 
a  thousand  times  ?    Upon  these  grounds,  I  humbly  submit  to 


your  Lordships,  that  there  is  not  the  least  evidence  of  that 
species  of  cohabitation  between  this  man  and  this  woman,  at  the 
time  of  the  conception  of  this  child,  which  would  make  this 
child  the  legitimate  child  of  Mr  Innes  by  subsequent  marriage. 
It  appears  to  me  impossible  your  Lordships  can  hold  it  such  a 
cohabitation  as  would  give  the  effect  to  the  subsequent  marriage 
of  rendering  the  child  legitimate,  unless  you  presume  that  he  is 
the  only  man  who  has  cohabited  with  her.  So  fur  from  that 
being  the  case,  there  is  undoubtedly  very  strong  evidence  that 
he  >vas  at  that  time  cohabiting  with  her  sister,  and  that  he  was 
going  to  the  house  only  because  he  went  to  visit  that  sister, 
who  was  living  in  the  house,  and  at  the  very  time  when,  ac- 
cording to  the  evidence  of  Miss  Spence,  Janet  Rogers,  who 
pleads  her  cohabitation  with  Mr  Innes,  was  lying  in  bed  with 
Mr  Innes,  he  was  actually  sleeping  with  her  mter ;  Mr  Innes, 
therefore,  was  cohabiting  with  two  women.  Miss  Spence  and 
Miss  May  Rogers,  at  the  time  he  b  presumed  to  have  been  co- 
habiting solely  with  Biiss  Janet  Rogers.  How  is  it,  then,  with 
respect  to  Miss  Janet  Rogers?  Does  she  cohabit  with  any  body 
else  ?  She  clearly  had  a  child  by  Morrison  in  1823.  There  is 
evidence  of  Morrison  acknowledging  this  very  child.  There  is 
evidence  of  the  mother  being  always  called  Morrison,  and  that 
she  was  never  called  Innes  till  about  the  time  of  the  marriage. 
But  there  is  stronger  evidence  than  that :  Who  at  that  time  Uved 
with  Mrs  Morrison  at  Portobello  ?  It  is  contended,  on  the  part 
of  the  appellant,  that  it  was  Mr  Innes ;  but  it  is  proved  by  two 
witnesses,  on  the  part  of  the  respondent,  that  it  was  Mr  Morri- 
son. Mr  Morrison  died  some  time  after  this,  and  Mrs  Morrison, 
afterwards  called  Mrs  Innes,  is  stated  to  have  gone  into  the 
north,  to  get  some  of  her  late  husband's  property  to  pay  the 
rent.  She  got  no  property  whatever,  and  the  rent  remained 
unpaid.  If  Mr  Innes  had  been  the  person  cohabiting  with  her, 
there  would  have  been  no  difficulty  in  getting  the  payment ; 
hut  there  is  positive  evidence  that  at  this  time  the  person  who 
cohabited  with  her  was  not  Innes,  but  Morrison.  It  is  said  that 
there  are  declarations.  Declarations,  I  agree  with  the  learned 
counsel  at  the  bar,  are  entitled  to  very  little  credit ;  and  there 
are  some  declarations  in  this  cose  of  importance,  brought  for- 
ward to  repel  the  declarations  on  the  other  side,  viz.,  the  de- 
clarations of  the  supposed  father  and  the  mother.  It  is  not 
very  likely  the  fiither  and  mother  would  state  the  child  to  be 
illegitimate,  unless  it  was  so.  The  mother  may  have  a  strong 
interest  to  make  the  child  legitimate :  the  father  may  have  a 
strong  interest  of  some  kind ;  but  we  have  declarations  on  both 
sides.  There  are  declarations  on  the  part  of  both  down  to  the 
year  1830,  treating  this  as  an  illegitimate  child.  Why  was 
there  a  change  of  conduct  in  this  respect  ?  Undoubtedly,  it  was 
because  some  short  time  after  Mr  Morrison  died,  Mr  Innes 
doubted  whether  he  should  get  a  child  from  this  woman ;  and, 
therefore,  the  first  time,  to  gratify  his  spleen  against  his  brother, 
he  thought  proper  to  bring  forward  this  child  as  his  own. 
Then  you  have  undoubtedly  the  name  marked  on  the  satchel, 
and  you  have  several  declarations :  "  This  is  a  pretty  boy;  a 
nice  ehiid,"  and  so  on ;  you  have  indeed  plenty  of  declarations 
that  this  child  was  legitimate,  when  it  became  convenient  to 
him  to  say  that  this  child  was  legitimate,  for  the  purpose  of 
cheating  his  brother  out  of  the  estate.  Then,  my  Lords,  we 
have  evidence  of  the  subsequent  marriage.  Upon  that  we  are 
not  called  upon  to  decide,  because  the  Scotch  Courts  have  de- 
cided that  it  was  legal.  I  do  not  doubt  that  the  marriage  was 
legal,  if  the  facts  which  are  supposed  to  have  taken  place,  ac- 
tually did  take  place ;  but  I  confess  I  think  the  learned  Judges 
in  Scotland  were  too  much  in  a  hurry  when  they  came  to  tJ^at 
conclusion.  I  do  not  believe  a  word  of  it.  I  believe  this  case 
began  in  fraud,  and  was  supported  by  conspiracy  throughout 
the  whole  of  it.  I  doubt  very  much  whether  that  marriage 
ever  did  take  place.  It  is  very  extraordinary  that  these  two 
persons  should  have  been  so  extremely  anxious  to  be  married  in 
church,  though  they  were  told  that  another  marriage  would  be 
equally  good,  and  one  would  have  thought  more  agreeable,  in 
their  circumstances.  Still,  they  were  most  anxious  to  be  mar- 
ried in  church.  A  reverend  clergyman,  it  is  stated,  was  re- 
quested to  attend  on  a  particular  day,  to  solemnize  the  marriage 
according  to  the  forms  of  the  Church  of  Scotland;  but  the 
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clergyman  did  not  come ;  then  Mr  Innes  says,  "  I  must  be  tbe 
parson/'  and  he  proceeds  to  marry  his  wife.  There  is  no  ex- 
cuse given  for  the  non-attendance  of  this  clergyman.  There  is 
no  reason  given  why  these  persons  were  so  anxious  to  have  the 
marriage  legally  solemnized  according  to  the  forms  of  the  Church 
of  Scotland ;  or  why,  if  that  form  was  so  desirable,  he  would 
not  wait  till  another  day  for  this  clergyman  to  come.  I  can 
find  another  reason  why  he  was  not  there ;  it  might  have  been 
very  inconvenient  for  him  to  be  there :  he  must  have  been  called 
to  give  evidence  of  it,  if  it  came  in  question.  I  do  not  believe 
that  any  clergyman  of  the  Church  of  Scotland  could  have  been 
procured,  who  would  have  taken  a  part  in  such  a  transaction ; 
and  I  believe,  in  my  conscience,  that  is  the  reason  why  the 
clergyman  was  not  present.  I  am  perfectly  persuaded,  looking 
at  this  case  from  the  beginning  to  the  end,  there  is  so  much 
fraud,  perjury,  and  conspiracy,  that  if  there  be  any  truth  in  it, 
it  is  impossible  to  find  out  where  that  fraud,  peijury,  and  con- 
spiracy ends,  and  where  the  truth  begins ;  and  this  is  why  I  am 
glad  that,  on  the  present  occasion,  the  marriage  is  entirely  out 
of  the  question.  With  respect  to  tbe  £Eu:ts  of  this  case,  on  the 
point  under  appeal,  I  entirely  agree  with  the  Judges  of  the 
Court  below.  I  should  hardly  conceive  it  possible  that  any 
Judges  could  for  a  moment  hesitate  in  saying  this  was  not  a 
legitimate  child  ;  and  I  do  hope,  that  when  your  Iiordships  have 
done  justice  to  Mr  William  Innes,  in  declaring  that  this  person 
does  not  interpose  between  him  and  his  rights,  Mr  Innes  will 
do  justiee,  and  will  make  some  amends  to  the  laws  of  his  coun- 
try, by  instituting  a  prosecution  against  those  persons  who  have 
attempted  to  support  so  infamous  a  case  as  this  is  by  such 
testimony. 

Interlocutors  affirmed. 

First  Division. — Lord  Corehouse,  Ordinary Spottiswoode 

and  Robertson,  Appellants'  Solicitors, — Johnston  and  Farquar, 
Respondents  <So/ia/orf.— |  W.H.D.] 
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First  Division (G.D.F.) 

No.  258. — George  Ooilvy,  Pursuevy  v,  Mrs  An5 
Erskine  or  Watt,  Defender, 

Destination — Prescription — Concurrence  of  Obligations — Pos- 
session on  Two  Titles — Confusion  of  Obligations — Heirs- 
Portioners^  Trust — Fee,  Radical  right  of,  still  in  Truster — 
Heirs  and  Assignees  Whomsoever— Presumption — Intention~^ 
Construction — By  post-nuptial  contract  of  marriage^  A,  bound 
himself  to  settle  the  fee  of  his  landed  estate,  of  which  he  was 
unlimited  proprietor,  in  favour  of  the  heir-male  to  be  procreat- 
ed of  the  marriage :  whom  failing,  to  the  heir-male  of  any  sub- 
sequent  marriage ;  whom  failing,  to  the  heirs-female  *'  of  this 
or  any  other  marriage,  the  eldest  always  succeeding  without 
division  ;*  whom  failing,  to  his  nearest  heirs  and  assignees. 
The  marriage-contract  contained  neither  a  disposition  of  the 
lands,  procuratory  of  resignation,  nor  precept  of  seisin,  and 
A,  died  without  executing  any  conveyance  in  implement,  leaving 
a  son  B.,  and  two  daughters  C  and  D,  The  son,  without 
making  up  titles,  conveyed  the  property  in  trust  for  payment  of 
debt,  with  faculty  to  sell;  the  trustees  being  bound  to  reconvey, 
on  the  termination  of  the  trust,  to  the  granter,  his  heirs  and 
assignees.  TTie  trustees  obtained  themselves  base  infejl ;  and 
having  served  B.  heir  in  special  to  his  father,  he  was  infeft. 
The  trustees  thereafter,  on  being  relieved,  and  without  having 
used  the  power  of  sale,  resigned  in  B,*s  hands  ad  remanentiam, 
and  declared  themselves  denuded  of  the  trust.  B,,  at  a  dis' 
tanee  of  fifty-eight  years  from  the  contract,  during  which  time 
no  alteratiou  had  been  made  of  the  destination  therein,  then  died 
without  issue,  leaving  no  settlement,  and  survived  by  a  nephew, 
E.  (a  son  of  his  eldest  sister,  C)  and  by  D.  In  a  question 
between  the  nephew  and  the  sister — Held  (\,)  That  the  dcs- 
tination  in  the  marriage-contract  was  not  extinguished  by 


the  lapse  of  time,  or  by  the  conewrrenoe  of  the  rights  and 
obligations  in  the  same  individual,  from  the  death  of  A.,  the 
contracting  party,  to  the  death  of  B, ;  and,  (2.)  That  Uu 
trust-deed  executed  by  B.  did  not  alter  or  evacuate  the  desti- 
nation, consequently  the  destination  in  the  contract  held  to  he 
the  leading  and  regulating  destination ;  and  the  son  of  the 
eldest  sister  found  ientitted  to  the  estate,  without  division, 

Francis  Erskine,  father  of  the  late  Colonel  Francis 
Erskine,  was  proprietor  of  the  estate  of  Kirkbuddo  in 
fee-simple.  His  feudal  title  to  that  estate  was  com- 
pleted in  the  year  1745  by  special  serrice,  as  nearest 
and  lawful  heir  of  his  father,  and  by  a  precept  from 
Chancery,  upon  which  infeflment  followed.  Francis 
Erskine,  in  1754,  entered  into  a  post-nuptial  contract 
of  marriage  with  bis  wife,  Mrs  Jean  Guthrie,  in  which, 
after  making  certain  provisions  to  her,  he  bonnd  and 
obliged  himself,  his  heirs,  executors,  and  successors, 
to 

"  convey  and  settle  tbe  fee  of  the  said  lands  and  barony  of  Kirk- 
buddo, and  others  before  mentioned,  to  and  in  favours  of  ^ 
heirs-male  to  be  procreated  betwixt  him  and  his  present  spoiue; 
whom  failing,  to  the  heir-male  to  be  procreate  of  the  body  of 
the  said  Francis  Erskine  in  any  subsequent  marriage ;  wbom 
fiiiling,  to  the  heir-female  to  be  procreate  of  this  pr  any  other 
marriage,  the  eldest  always  succeeding  without  division ;  whom 
all  failii^f  to  the  said  Francis  Erskine's  nearest  heirs  or  saa^' 
uees  whatsoever." 

The  marriage*contract  contained  neither  disposition, 
procuratory  of  resignation,  nor  precept  of  sasine,  for 
vesting  the  lands  in  terms  of  the  obligation;  and 
Francis  Erskine,  the  party  to  the  marriage-contract, 
died  embarrassed  in  1776,  without  executing  any  con- 
veyance in  implement  of  the  contract  He  left  issue, 
an  only  son,  Francis,  afterwards  lieutenant-colonel  in 
the  army,  and  two  daughters ;  the  elder  of  whom  was 
Mrs  Margaret  Erskine,  afterwards  Ogilvy,  spouse  of 
George  Ogilvy,  Esq.  of  Baikie,  and  mother  of  the  pur- 
suer ;  and  the  younger,  Mrs  Ann  Erskine  or  Watt,  the 
defender. 

In  January  1777,  before  titles  were  made  up  by  him 
to  Kirkbuddo,  and  on  the  narrative  that  his  father  had 
executed  a  deed,  conve3ring  to  certain  parties  in  trust, 
for  behoof  of  him,  his  whole  real  and  personal  estate, 
and  that  doubts  existed  as  to  the  validity  of  that  deed, 
Colonel  F.  Erskine  conveyed  and  disponed  to  James 
Gardyne,  Esq.  of  Middleton,  and  others,  as  trustees, 
the  whole  moveables  and  sums  of  money  heritably  se- 
cured, left  to  him  by  his  father,  as  well  as  all  rents  of 
lands : 

**  And  in  order  to  the  more  full  execadon  of  the  said  trust, 
and  payment  of  the  debts  due,  and  performaoee  of  the  obliga- 
tions prestable  bv  my  said  father,  and  that  the  said  trastees  be- 
fore named  and  aesigned,  or  to  be  assumed,  or  quorum  of  them, 
as  before  expressed,  may  have  power  to  charge  the  lands  aod 
estate  of  Kirkbuddo  with  any  sum  or  sums  of  money  they  miy 
think  proper  to  borrow  for  my  behoof;  and  that  the  right  to  the 
said  lands  and  estate  may  not  only  remain  with  them,  is  a  se- 
curity for  what  money  they  themselves,  or  either  of  them,  msy 
advance,  in  order  to  die  extricating  my  affiura,  and  carryii^  on 
the  administration  thereof,  but  also  diat  they  may  have  it  in 
their  power  to  sell  and  dispose  of  the  said  lands  and  estate  of 
Kirkbuddo,  and  others  after  conveyed,  in  case  they  shall  find  it 
either  necessary  for  their  own  security,  or  jud^  it  moat  for  my 
advantage."  He  further  conveyed  and  disponed  the  lands  sad 
estate  to  his  said  trustees,  heritably,  "but  redeemable alwsys 
ill  the  terms,  and  upon  the  conditions  after  mentioned,  in  csee 
(he  trustees  shall  not  sell  and  dispose  of  the  bods  and  others." 
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In  the  ev«nt  of  the  trustees  setting  the  estate,  they 
were  taken  bonnd  to  "  apply  the  price  and  produce 
thereof  for  accomplishing  the  ends  of  the  trust,  and 
shall  be  accountable  to  me,  my  heirs  and  €usiffH€eSj  for 
the  remainder  only ;"  and  on  the  event  of  the  estate 
Dot  being  sold,  then  the  trustees,  on  being  relieved  ai 
all  advances  made,  and  obligations  undertaken  by  them 
in  reiatibn  to  the  trust,  and  of  all  expenses  of  manage* 
ment,  &c., 

"  shall  then,  and  no  sooner,  be  obliged  to  redispone  to  me,  my 
heirs  and  asfllgneea  whomsoever,  the  said  lands  and  barony  of 
Kirkbuddo,  whole  other  subjects  before  disponed,  in  so  &r  as 
shall  remain  undisposed  of  by  them  in  execution  of  this  trust, 
■nd  to  make  payment  to  me,  or  my  foresaids,  of  any  balance 
that  shall  be  in  their  bands,  and  to  convey  to  me  or  them  any 
dehts  that  may  be  found  resting,  arising  from  the  subjects  of  this 
trust,  with  warrandice  from  fact  and  deed  only." 

Having  accepted  of  the  trust,  the  trustees,  as  pro- 
vided for  by  the  deed,  proceeded  to  make  up  titles  to 
Kirkbuddo  iu  the  person  of  the  truster,  by  having  him 
served  heir  in  special  to  his  father  in  March  1777,  and 
expeding  infeftment;  and  they  themselves,  in  April 
1777,  took  infeflment  on  the  precept  contidned  in  the 
trust-deed.     This  seisin  was  never  made  public. 

The  trustees  continued  to  possess  the  estate  of  Kirk- 
buddo under  the  trust-deed  till  August  1787,  when, 
having  received  payment  of  advances,  and  being  re- 
lieved of  all  obligations  come  under  for  the  truster, 
they  reconveyed  the  same  to  Colonel  Erskine,  '*  his 
heirs  and  assignees  whomsoever,"  and  then  declared 
themselves  denuded  of  the  trust.  The  reconveyance 
coutained  the  following  clause : 

"  And  for  extinguirihing  the  foresaid  infeftment  in  our  favours 
in  a  more  habile  manner,  by  resignation  ad  remantntiam,  we 
hereby  nominate,  constitute,  and  appoint  ,  and  each 

of  them,  conjunctly  and  severally,  our  lawful  and  undoubted 
procurators,  giving  and  hereby  granting  to  them,  and  each  of 
them,  as  said  ia^  full  power,  warrant,  and  commission  for  us, 
and  in  our  name,  to  resign  and  surrender  from  us  and  our  heirs,  . 
all  and  whole  the  foresaid  lands  and  barony  of  Kirkbuddo  and 
others,  particularly  before  described,  in  the  hands  of  the  said 
Francis  £rskine,  and  his  heirs  and  assignees,  immediate  lawful 
superior  thereof,  therein  to  remain,  ad  perpetuam  renuinentiam, 
to  the  end  the  right  of  property  thereof  in  our  person  may  be 
coitsolidated  with  the  right  of  superiority  thereof  in  the  person 
of  the  said  Francis  Erskine,  and  that  the  whole  may  lemain  his 
absolute  property,  as  if  the  said  trust-disposition  had  never  been 
granted,  nor  the  infeftment  following  upon  the  precept  of  sasine 
therein  contained,  passed  and  expede." 

Resignation  ad  remanetUiam  was  accordingly  made 
in  the  hands  of  Colonel  Erskine,  in  terms  of  the  pro- 
curatory.  He  continued,  down  to  his  death,  to  possess 
simply  upon  the  reconveyance  executed  by  the  trus- 
tees, and  during  that  time  he  executed  no  deed  altering 
the  destination  in  the  marriage-contract,  and  he  died 
in  1834,  without  issue,  and  left  no  settlement  of  his 
estate. 

The  pursuer,  the  only  son  of  Colonel  Erskine's  eldest 
sister,  brought  this  action  against  his  aunt,  the  Colo- 
nel's youngest  sister,  to  have  it  declared  that  he,  as 
sole  heir  of  provision  under  the  destination  in  the  mar- 
riage-contract, was  entitled  to  take  up  and  enjoy  the 
whole  estate  of  Kirkbuddo,  without  division,  in  exclu- 
sion of  the  defender.  It  was  arranged  by  agreement 
between  the  parties,  that,  without  prejudice  to  the  legal 
rights  of  the  pursuer,  they  should  both  obtain  them- 


selves served  in  the  character  of  heirs-portioners^  and 
that  their  respective  rights  should  be  tried  in  the  shape 
of  an  action  at  the  pursuer's  instance  against  the  de- 
fender for  a  conveyance  in  implement  of  the  marriage- 
oontract  of  the  pro  indwiso  half,  the  formal  title  to 
which  has,  in  the  meanwhile,  been  made  up  in  the  de- 
fender's person. 

The  pursuer  argued^  (1.)  That  where  a  party  has  it 
in  his  power  to  make  up  his  right  upon  one  or  other  of 
two  titles,  both  of  them  unlimited,  he  is  held  so  far  to 
possess  on  both  ;  that  prescription  can  never  run  on  the 
one  side  against  the  oUier ;  and  in  support  of  that  view 
he  submitted  a  series  of  cases :  Elshieshiels :  Edgar 
f>.  MaxweU,  July  6,  1736;  D.  3090.  July  21,  1738, 
Elshies  voce  Service  and  Confirmation,  No.  6.  Smith 
and  Bogle,  June  30,  1752 ;  D.  10,803.  Durham,  No- 
vember 20,  1802 ;  D.  1 1,220.  Zuille,  March  4,  1813 ; 
F.  C.  Ersk.  IIL  7,  37.  (2.)  That  unless  it  could  be 
proved  that  the  destination  in  the  marriage -contract 
was  evacuated,  he  was  the  heir  under  it.  It  could  not 
be  argued  that  the  titles  made  up  in  Colonel  Erskine's 
person  did  not  give  him  the  power  to  defeat  the  desti- 
nation. It  was  unquestionable  he  had  it  in  his  power 
to  have  reared  up  a  new  investiture  in  his  person,  by 
resigning  in  the  hands  of  his  superior,  and  obtaining 
such  a  charter  as  might  be  the  foundation  of  a  title^ 
and  equaUy  independent  of  the  destination  and  the  old 
investiture.  The  trust-deed  executed  by  him  eould 
not  alter  the  position ;  for  by  its  nature,  it  was  no  more 
than  a  mere  burden  on  the  title  in  Colonel  Erskine's 
person,  as  it  did  not  divest  him  of  the  radical  right  of 
fee, — (M'Millan,  May  4,  1831,  affinned  on  appeal,) — 
and  therefore  it  could  in  no  respect  constitute  a  new 
investiture,  to  the  efiect  of  regulating  the  succession, 
or  altering  the  former  destination.  The  trust  was 
merely  for  an  administrative  object,  and  ceased  by  the 
trustees  denuding.  The  dominium  directum  was  never 
taken  out  of  the  truster's  person.  The  dominium  utile 
remained  with  the  trustees  on  the  base  right  till  they 
denuded,  when,  by  their  resigning  ad  remanentiam  in 
the  hands  of  Colonel  Erskine  himself,  a  consolidation 
of  both  took  place  in  the  truster's  person,  thereby  ex- 
tinguishing, in  the  most  effectual  manner,  the  trust 
which  had  been  created,  and  leaving  them  to  be  dealt 
with  as  if  no  separation  had  taken  place.  He  pleaded 
(3.)  If  the  the  destination  were  not  evacuated  by  a 
separate  and  compatible  title,  the  defender  was  bound 
in  implement,  as  one  of  the  heirs-portioners  of  her  de- 
ceased brother,  to  convey  to  the  pursuer  the  pro  tit- 
diviso  half  of  the  lands  presently  vested  In  her. 

The  defender  pleaded — (1.)  The  obligation  con- 
tained in  the  marriage-contract,  1754,  to  convey  the 
estate  of  Kirkbuddo  to  the  heir-male  of  the  marriage, 
was  fully  satisfied  upon  the  succession  of  the  late 
Colonel  Francis  Erskine,  who  was  the  heur-male  of  that 
marriage.  (2.)  Under  the  obligation  contained  in  the 
marriage-contract,  no  jus  crediti  was  created  in  favour 
of  the  substitutes  in  the  destination,  after  the  succession 
had  once  vested  in  Colonel  Francis  Erskine,  the  in- 
stitute. (3.)  Even  although  such  Jus  crediti  had  been 
created  in  favour  of  the  substitute  heirs,  after  the  suc- 
cession of  Colonel  Fhincis  Erskine,  the  same  has  been 
long  ago  lost  by  the  negative  prescription.  (4.)  The 
Jus  creditiy  under  the  marriage-contract,  having  vested 
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in  the  late  Colonel  Francis  Erskine,  the  eldest  son  of 
the  marriage,  and  Francis  Erskine  being  at  the  same 
time  the  heir  of  line  of  his  father,  and  so  the  debtor  in 
the  obligation,  the  obligation  itself  was  thereby  extin- 
guished, confusione^  in  the  person  of  Colonel  Francis 
Erskine.  (5.)  Colonel  Francis  Erskine  being  both  the 
heir  of  line  of  his  father,  and  the  creditor  under  the 
obligation  contained  in  the  marriage-contract,  must 
be  held  in  law  to  have  possessed  the  estate  of  Kirk- 
buddo  upon  both  titles ;  and  having,  by  the  trust-deed, 
conveyed  to  the  trustees  all  his  right,  and  every  '<  claim 
of  right,''  which  he  had  to  the  estate  of  Kirkbuddo ; 
and  the  trustees  having,  under  his  directions,  recon- 
veyed  the  estate  so  held  by  them  under  both  of  those 
titles,  to  Francis  Erskine,  his  heirs  and  assignees  whom- 
soever, those  heirs,  t.  e.  the  pursuer  and  defender, 
who  are  the  heirs  of  line,  are  alone  entitled  to  take  up 
the  succession.  She  argued^  That  the  present  case 
differed  from  the  authorities  cited  by  the  pursuer.  In 
all  of  them  there  was  a  conveyance  containing  a  sub- 
stitution. But  in  the  contract  of  marriage  of  the  de- 
fender's father,  there  is  no  conveyance  of  the  estate  of 
Kirkbuddo  whatever.  There  was  merely  an  obligation 
to  convey,  which  might  have  been  rendered  effectual 
against  the  defender's  father  himself  during  his  life. 
But  it  could  not  be  said  that  this  obligation,  in  which 
he  was  both  debtor  and  creditor,  was  one  of  the  titles 
upon  which  Colonel  Erskine  possessed  the  estate  of 
Kirkbuddo.  Apparency  may  be  a  title  of  possession, 
as  was  found  in  the  case  of  Durham,  25th  November 
1802,  M.  11,220;  or  a  disposition  containing  procura- 
tory  and  precept,  although  allowed  to  remain  personal, 
may  be  a  title  of  possession ;  or  a  direct  conveyance, 
although  containing  neither  procuratory  nor  precept, 
may  be  a  title  of  possession,  as  in  the  case  of  Zuille, 
4th  March  1813,  F.  C.  But  how  an  obligation  in  which 
the  proprietor  of  the  estate  is  himself  the  debtor,  al- 
though he  is  at  the  same  time  the  creditor,  can  be  a 
title  for  possessing  a  land  estate,  is  a  proposition  which 
it  will  be  very  difficult  to  render  intelligible.  These 
cases  bear  no  resemblance  to  the  present,  when  the  same 
individual  is  both  debtor  and  creditor  in  the  obligation. 
It  is  in  such  circumstances  that  obligations  dissolve 
confitsione  :  Ersk.  III.  4,  23.  The  principle  stated  by 
Erskine  never  could  be  applied  to  any  of  those  to 
which  the  pursuer  has  referred ;  for  in  all  of  those  there 
were  actuad  destinations,  to  which  the  law  of  debtor  and 
creditor  is  inapplicable,  and  accordingly  in  all  of  them, 
the  argument  was  founded  upon  the  co-existence  of 
two  rights  not  incompatible  with  each  other,  and  neither 
of  which  could  be  extinguished  by  prescriptive  posses- 
sion upon  the  other.  The  jtis  crediti  under  the  mar- 
riage-contract was  satisfied,  it  is  clear,  as  soon  as  the 
defender's  brother  got  possession  of  the  estate.  If  the 
obligation  did  not  then  come  to  an  end,  and  if  there 
was  still  some  jus  crediti  belonging  to  the  other  substi- 
tutes, then  it  must  be  admitted  that  it  was  an  obliga- 
tion upon  which  proceedings  might  have  been  taken,  so 
as  to  save  it  from  the  negative  prescription.  In  short, 
the  pursuer  is  reduced  to  this  dilemma, — either  the  obli- 
gation was  satisfied  by  the  succession  of  the  defender's 
brother  to  the  whole  estate,  and  no  action  was  compe- 
tent either  at  the  Instance  of  the  trustees  under  the 
marriage-contract,  or  of  any  of  the  substitutes,  and  in 


which  case  the  jus  crediti  of  all  these  persons  was  ne» 
cessarily  at  an  end  :  or  action  was  competent  at  the 
instance  of  any  of  the  substitute  heirs,  to  compel  Colonel 
Erskine  to  execute  a  conveyance  in  terms  of  his  obli- 
gation, in  which  case  it  is  very  obvious  that  such  right 
of  action  has  long  ago  been  lost  by  the  negative  pre> 
scription.  Independently  altogether  of  this  answer  to 
the  pursuer's  main  argument,  it  remains  to  be  considered, 
whether  the  present  case  is  not,  in  other  particulars, 
distinguishable  from  any  of  those  cases  upon  which  the 
pursuer  relies.  It  will  be  observed  that  this  case  is 
materially  different  from  that  of  Edgar,  or  of  Crag 
Buchanan,  so  that,  even  if  those  cases  had  been  decided 
otherwise  than  they  were,  they  could  not  have  been 
used  as  authorities  against  the  defender.  In  these 
cases  the  defender  understands  the  question  to  have 
been,  whether  an  individual  who  had  right  to  possess 
an  estate,  both  as  heir  of  line  and  as  heir  of  provision, 
under  a  separate  conveyance,  was  entitled  to  alter  the 
destination  contained  in  such  conveyance,  without  con- 
necting himself,  either  by  service  or  otherways,  with 
the  destination  contained  in  such  conveyance?  or,  in 
other  words,  whether,  without  vesting  in  his  own  per- 
son a  right  under  the  destination,  he  could  effectiudly 
alter  such  destination  by  a  gratuitous  deed  ?  In  both 
of  the  cases  referred  to,  it  was  decided  that  he  could ; 
that  having  established  in  his  own  person  a  feudal  title 
to  the  estate  as  heir  of  line,  and  having,  at  the  same 
time,  the  power  of  completing  his  right  under  the  des- 
tination, he  could  effectually  alter  the  destination,  even 
gratuitously.  The  same  principle  was  recognised  in 
the  case  of  Zuille,  already  referred  to,  where  a  por- 
tion of  the  lands  contained  in  the  marriage-contract 
were  (for  political  purposes,  as  it  was  said,)  resigned, 
and  made  the  subject  of  a  new  investiture  to  heirs  of 
line.  But  none  of  those  difficulties  occur  in  the  present 
case.  Theyu^  crediti  under  the  marriage-contract  was 
one  of  that  description  which  necessarily  vested  in 
Colonel  Erskine  upon  his  father's  death,  without  the 
necessity  of  service ;  and,  consequently,  there  was  no 
doubt  that  the  Colonel,  having  also  the  feudal  title  to 
the  estate  of  Kirkbuddo,  could  at  any  time  discharge 
the  obligation  in  the  marriage-contract,  or  alter  the 
destination  which  his  father  had  obliged  himself  to 
make.  After  the  decisions  in  the  case  of  Elshieshiells, 
of  Craig  Buchanan,  and  of  Zuille,  relative  to  the  lands 
of  Croy,  it  can  never  be  seriously  disputed  that 
Colonel  Erskine  might,  by  an  ordinary  deed  of  settle- 
ment, and  without  any  alteration  of  the  investiture, 
have  gratuitously  conveyed  away  the  estate  of  Kirk- 
buddo to  a  stranger.  Indeed,  all  this  was  distinctlj 
admitted  in  the  debate.  It  had  then  to  be  considered 
whether  Colonel  Erskine  had  or  had  not  Indies^  his 
intention  that  the  estate  should  descend  in  terms  of  the 
destination  of  the  standing  investiture.  In  favour  of 
the  latter  construction,  it  was  maintained  that  Colonel 
Erskine  was  divested  by  the  trust-deed.  The  trustees 
had  full  power  to  sell ;  and  they  put  the  case,  supposing 
that  they  had  sold,  and  that  there  was  a  reversion,  and 
that  before  accounting  Colonel  Erskine  died,  to  whom 
were  the  trustees  liable  ?  If  he  had  provided  by  tiie 
trust  that  the  reversion  should  be  payable  to  a  particular 
person,  that  would  have  regulated  the  question.  Now 
it  so  happened,  that  as  the  trust  was  taken  to  his  heirs 
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and  assignees,  i*  e,  his  heirs  of  line  in  the  legal  course 
of  succession^  it  was  equally  settled  in  favour  of  the 
heirs,  as  if  he  had  destined  it  expressly  in  that  way. 
This  injunction  the  trustees  accordingly  obeyed,  by 
reconveying  to  the  Colonel  expressly  in  those  terms. 
That  reconveyance,  with  the  instrument  of  resignation 
foUowing  thereon,  formed  the  Colonel's  title  of  posses- 
sion down  to  the  period  of  his  death.  The  title  which 
the  Colonel  thus  obtained  from  his  trustees  was  as 
comprehensive  as  any  title  which  those  trustees  could 
have  given  to  a  purchaser.  Their  object  was  plainly 
to  divest  themselves  entirely  of  every  right  connected 
with  the  estate  of  Kirkbuddo.  If  the  supposed  per- 
sonal right  under  the  marriage  -contract  was  really  con- 
veyed to  the  trustees,  and  would  have  been  transferred 
by  them  to  any  purchaser  of  the  estate,  it  seems  to 
follow,  as  a  necessary  consequence,  that  it  was  recon- 
veyed  by  the  trustees  to  Colonel  Erskine.  Then,  in 
what  terms  was  it  to  be  conveyed  ?  Plainly,  along 
with  the  feudal  right  to  the  estate,  to  Colonel  Erskine, 
his  heirs  and  assignees,  thereby  extinguishing  for  ever 
any  separate  substitution. 

"  1th  FehruaTij  1837 The  Lord  Ordinary  having  con- 
sidered the  revised  cases  for  the  parties,  makes  avizandum  to 
the  First  Division  of  the  Court  with  the  same/'  &c. 

*'  Note, — As  this  cause  has  been  argued  in  cases,  which  are 
already  printed,  and  as  the  declared  object  of  the  parties  is  to 
obtain  a  judgment  of  the  Court  on  the  points  in  dispute,  the 
Lord  Ordinary  thinks  it  most  convenient  to  report  it  at  once  ; 
but  in  doing  so,  he  may  be  permitted  to  express  the  opinion  he 
has  formed  on  the  questions  raised  in  these  papers.  On  both  of 
those  questions  be  is  disposed  to  adopt  the  conclusions  maintained 
by  the  pursuer. 

"  The  first  question  is.  Whether  or  not  the  destination  in 
the  marriage-contract,  founded  on  by  the  pursuer,  has  been 
extinguished  or  effaced  by  the  lapse  of  time,  or  by  the  con- 
currence of  the  rights  and  obligations  created  by  it,  in  the 
same  individual,  from  the  death  of  Francis  Frskine,  the  con- 
tracting party  in  1776,  until  the  death  of  bis  son  in  1834  ? 

"  Now,  whatever  diificulty  there  may  at  one  time  have  been 
io  regard  to  the  point  involved  in  this  question,  the  Lord  Ordi- 
nary is  bound  to  consider  it  as  definitively  settled  by  a  long 
train  of  decisions,  the  last  of  which,  tliat  of  Zuille  v.  Morrison, 
4th  March  1813,  it  is  impossible  to  distinguish  from  the  pre- 
i^ent  in  any  important  particular.  In  that  case,  the  lands  were 
provided  and  ftecured  to  a  certain  series  of  heirs  in  a  marriage- 
contract,  containing  neither  procuratory  nor  precept.  Such  a 
cUuse  could  import  nothing  more  than  an  obligation,  and  so  in« 
deed  it  appears,  from  the  report  of  the  opinions,  to  have  been 
considered  by  the  majority  of  the  Court.  But  still  it  was  held 
to  afford  a  title  of  possession,  capable  of  bringing  the  case  with- 
in the  operation  of  the  rule  established  in  the  previous  cases, 
SQch  as  those  of  Elshieshiells — Smith  and  Bogle  v.  Gray, 
30th  June  17d2,  and  Durham  v.  Durham,  24th  November 
1802. 

"  The  second  question,  viz.  Whether  the  trust-deed  execu- 
ted by  the  late  Francis  Erskine,  and  the  reconveyance  to  him  by 
the  trustees,  altered  or  evacuated  the  destination  contained  in  the 
marriage-contract?  is  perhaps  attended  with  more  difficulty. 
Bat  in  regard  to  it  too,  it  appears  to  the  Lord  Ordinary,  that  a 
principle  has  been  fixed  in  various  cases,  turning  on  the  effect 
and  operation  of  trust-deeds,  which  necessarily  leads  to  the  deter- 
mination of  it  against  the  defender. 

"  There  is  no  doubt  that  the  late  Francis  Erskine,  who  held 
the  right  under  the  destination  in  the  marriage -contract,  as 
well  as  that  of  heir  of  line  of  his  father,  and  who  made  up 
titles  in  the  last-mentioned  character,  had  the  power  of  extin- 
guishing or  altering  the  destination  in  the  marriage-cOntract. 
If,  for  instance,  he  had  expressly  conveyed  the  lands  to  another 
series  of  heirs,  or  if  he  had  created  a  new  investiture,  by  re- 


signing for  new  infeftment  in  favour  of  himself  and  his  heirs 
and  assignees,  that  effect  would  have  been  produced  ;  and 
agreeably  to  the  decisions  in  the  case  of  MoUe  v.  Riddel,  and 
some  others,  it  would  have  been  held  irrelevant  to  inquire  how 
far  the  new  investiture  was  specially  intended  as  an  alteration 
of  the  destination  or  not.  But  the  difficulty  on  the  part  of  the 
defender  here,  arises  from  the  nature  of  the  deeds  on  which 
she  founds  as  an  alteration ;  viz.  the  trust-deed  and  reconvey-^ 
ance.  In  the  first  place,  it  cannot  be  maintained  that  those 
deeds  were  specially  intended  to  produce  that  effect.  The 
trust  was  merely  a  trust  executed  by  Francis  Erskine  for  the 
administration  of  his  affairs — for  accomplishing  certain  pur- 
poses ;  and  containing,  indeed,  a  power  of  sale  which  never 
was  exercised ;  and  finally,  binding  the  trustees  to  reconvey, 
in  usual  form,  upon  the  termination  of  the  trust,  to  the  granter, 
his  heirs  and  assignees.  This  deed  was  followed  by  a  base  in- 
feftmcnt,  and  ultimately  by  a  reconveyance  and  a  resignation, 
ad  renuinerUiam,  in  the  hands  of  the  truster  as  the  superior. 
Secondly,  If  it  could  be  shown  tbat  a  deed  of  this  kind  divested 
the  granter,  so  as  to  render  the  reconveyance  by  the  trustees 
the  origin  of  a  new  investiture,  like  a  charter  of  resignation, 
the  arguments  of  the.  defender  would  be  entitled  to  great 
weight.  But  it  has  been  fixed  by  a  long  train  of  decisions,  tha^ 
a  trust-deed  has  no  such  effect — that  it  leaves  the  radical  right 
still  in  the  person  of  the  truster,  subject  only  to  the  burden  of 
the  trust-deed,  and  the  purposes  therein  contained  ;  and  it 
seems  to  follow  from  this  principle,  that  the  reconveyance  by 
trustees,  in  such  a  case,  does  not  operate  positively  by  creating 
a  new  title,  but  merely  negatively,  by  extinguishing  the  trust, 
and  thus  disencumbering  the  original  title  existing  in  the  per- 
son of  the  truster.  According  to  this  view,  the  trust-deed  in 
the  present  case,  neither  divested  Mr  Francis  Erskine  of  his 
feudal  title  to  the  estate  as  heir  of  line,  nor  of  his  personal 
right  under  the  marriage-contract.  It  had  the  effect  of  only 
burdening  both  as  still  remaining  in  his  person.  And  the  re- 
conveyance and  resignation  ad  remanentiam,  operated  merely  in 
extinguishing  that  burden  on  those  titles  respectively,  and  left 
thera  precisely  as  they  formerly  stood  in  the  truster's  person ; 
each  affording  a  title  of  possession  according  to  the  decisions 
referred  to  on  the  first  branch  of  the  cause ;  and  the  latter,  that 
is,  the  marriage-contract,  coming  into  operation  when  the  ju9 
crediti  created  by  it  came  to  be  separated  from  the  character  of 
heir  of  line. 

"  Upon  these  grounds,  it  appears  to  the  Lord  Ordinary  that 
'the  pursuer  is  entitled  to  a  judgment  in  his  favour." 

The  defender  reclaimed.  At  advising,  counsel  for 
the  reclaimer  was  heard ;  but  the  Court  refused  to  hear 
counsel  for  the  pursuer  in  support  of  the  note. 

Lord  President The  Court  are  of  opinion,  that  after  the 

decisions  cited  by  the  pursuer,  the  case  must  be  adjudged  in 
his  fiivour. 

Lord  Gillies I  went  along  with  the  argument  for  the  de- 
fender, but  I  can't  get  over  the  train  of  decisions  founded  on. 

Lord  Mackenzie I  concur.     The  cases  are  decisive. 

Lord  Corehouse I  agree  with  your  Lordships.     I  can  take 

no  difference  between  this  case  and  those  decided.  As  to  the 
trust-deed,  it  could  not  be  said  to  evacuate  the  destination. 
The  radical  right  was  still  with  the  truster. 

The  Court  accordingly  decerned  in  terms  of  the 
libeL 

Lord  Ordinary,  Fullerton. — Act,  Solicitor-General  (Ruther- 
furd.  Ivory;  A.  Storie,  W.S.,  Afjent,^Alt.  Dean  of  Faculty 
(Hope) ;  Fothringham  and  Lindsay,  W.S.,  Agents, — B.,  CUrk, 
— [G.D.F.] 
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26th  May  1837. 
FuLST  Division (G.D.F.) 

No.  269. — John  and  Mathew  Bbowning,  Pursuers^ 
V.  James  Hamilton,  James  Watt,  and  James 
Hamilton,  Browniivfs  Trustees^  Defenders, 

Parent  and  Child — Provisions  to  Children — Biarriage-Contract 
— Spes  Successionis — Jus  Credit! — Personal  Exception — A 
faihtT  became  a  party  to  the  marriage-contract  of  his  son,  A, ,  and 
iM  contempUuionofthe  marriage^  he  conveyed  to  A,  certain  lands. 
The  deed  provided,  that  if  there  should  be  a  son  or  sons  of  the 
marriage  alive  at  its  dissolution^  A,  should  give  and  dispone  to 
such  son  or  sons  the  just  and  equal  half  of  the  lands  conveyed  by 
the  contract,  to  take  effect  immediately  after  A,*s  death,  but 
with  liberty  to  apportion  the  same  as  he  should  thinhjit,  and  his 
children  deserve.  The  precept  of  seisin  contained  no  mention 
of  provisions  to  children — Held  that  no  right  of  credit  was 
vested  in  the  children  of  the  marriage ;  and  that  they  could 
not  concrete  with  onerous  creditors  of  the  father :  and,  (2.) 
Opinion  expressed,  that  they  had  no  title  to  challenge  a  trusts 
deed  granted  by  their  father  for  behoof  of  creditors,  and  of  a 
sale  qjfthe  estate  following  thereon. 

Trustee — Sale —  One  of  a  body  of  trustees,  to  whom  an  estate 
was  conveyed  in  trust  for  behoof  of  creditors,  made  a  purchase 
of  the  lands — Opinion  expressed :  an  objection  made  to  the 
sale,  that  it  was  for  behoof  of  one  of  the  trustees — repelled  by  the 
Court. 

John  Brovning,  the  grandfather  of  the  pursuers, 
then  proprietor  of  the  lands  of  Benthall,  and  others, 
became  a  party  in  1777  to  the  marriage-contract  of 
John  Browning,  his  son,  with  Margaret  Hamilton.  By 
the  contract  of  marriage,  the  elder  Browning,  in  con- 
templation of  the  marriage,  and  of  a  tocher  of  £100  by 
the  future  wife,  conveyed  to  his  son,  heritably  and  ir- 
redeemably, the  lands  above  named,  under  certain  re- 
servations :  and  the  deed  contained  various  obligations 
between  the  spouses  with  reference  to  themselves  and 
to  the  children  of  the  marriage.  It  further  contained 
the  following  clause : 

"  Item,  If  there  be  a  son  or  sons,  or  son  and  daughter,  or 
sons  and  daughters  of  this  marriage,  and  alive  at  the  dtesolution  . 
thereof,  in  diat  event,  the  said  John  Browning,  younger, 
obliges  himself,  and  bis  aforesaid,  to  give  and  dispone  to  that 
son,  or  these  sons,  the  just  and  equal  half  of  the  said  lands  of 
Benthall,  to  take  effect  immediately  after  his  own  decease,  and 
to  do  no  deed  in  hurt  or  prejudice  of  this  obligation — only  he 
has  liberty  to  divide  the  same  amongst  the  children  of  this  mar- 
riage, if  more  than  one  son,  as  he  sludl  think  fit,  or  his  children 
deserve :  Item,  If  there  be  no  son,  but  a  daughter  procreate  of 
this  marriage,  and  alive  at  his  decease,  in  that  case  he  obliges 
him  and  his  aforesaids  to  pay  to  her,  her  heirs,  executors,  or  as- 
signees, the  sum  of  3000  merks  Scotch  money.  If  there  be 
no  son,  but  two  or  more  daughters  of  this  marriage,  and  alive 
at  his  decease,  he  obliges  him  to  pay  them,  their  heirs,  execu- 
tors, or  assignees,  the  sum  of  6000  merks  Scotch  money,  only 
he  is  to  have  liberty  to  divide  the  sum  amongst  them  as  he 
shall  think  fit.'* 

The  marriage  was  solemnized,  and  the  pursuers' 
father,  John  Browning  the  second,  was  infeft  in  No- 
vember 1777.  Neither  the  precept  of  seisin  contained 
in  the  marriage-contract,  nor  the  instrument  of  seisin 
which  followed,  made  mention  of  provisions  in  favour 
of  children  of  the  marriage. 

Browning  the  second  possessed  in  virtue  of  his  in- 
feftment  from  1777  down  to  1827,  during  which  time 
he  granted  real  securities  for  debt,  in  particular  a  post- 
poned security  to  the  defender,  Watt,  for  a  sum  of 
£1000.  The  bond  for  the  amount  set  forth  the  appli- 
cation of  the  advance,  with  which  the  deed  stated  the 


obligant's  satisfaction.  In  July  18!27,  Browning  being 
insolvent,  conveyed  his  whole  real  and  personal  estate, 
inter  alioy  the  lands  in  the  marriage-contract,  to  the 
defenders,  who  were  infeft  in  trust  for  the  payment 
of  debt :  a  power  being  conferred  of  sale,  either  by 
public  roup  or  private  bargain. 

The  lands  contained  in  the  marriage-contract  were 
•exposed  for  sale  by  private  bargain,  but  failed  of  a 
purchaser  for  more  than  a-year,  even  at  reduced  upset 
prices.  Eventually  the  defender,  Watt,  agreed  to  be- 
come the  purchaser.  The  agreement  was  engrossed  in  a 
minute  of  sale,  which  was  signed  in  September  1828  by 
the  purchaser,  by  John  Browning  for  himself,  and  other 
members  of  the  family,  and  by  the  trustees.  Watt 
entered  to  possession.  By  the  minute  of  sale,  John 
Browning,  the  pursuer,  was  admitted  to  certain  ad- 
vantages, viz.  to  occupy  part  of  the  lands  under  certain 
conditions,  and  he  had  a  limited  right  of  redemption. 
He  possessed  under  the  agreement,  and  his  father,  the 
truster,  was  permitted  to  occupy  a  dwelling  till  the 
next  Whitsunday ;  but  failing  to  remove,  a  process  of 
removing  was  instituted  against  him,  which  he  defend- 
ed. It  appeared  that  objections  had  then  been  stated 
to  the  legality  of  Watt's  purchase ;  and  to  settle  the 
disputes  thus  originated,  several  meetings  of  the  credi- 
tors of  the  truster  took  place,  which  were  attended  by 
old  Browning  and  the  two  pursuers ;  and  at  length,  in 
July  1829)  old  Browning,  by  his  agent,  came  into  cer- 
tain terms,  and  formally  ratified  the  sale  to  WatU 
The  creditors  of  the  truster,  specially  called  by  public 
advertisement  for  the  purpose,  at  a  meeting  in  Septem- 
ber 1 829)  unanimously  approved  of  tlie  sale  to  Watt, 
and  authorised  the  completion  of  the  transaction  hj 
the  immediate  execution  of  the  deed  of  conveyance. 

The  marriage  between  John  Browning,  the  pursuers* 
father,  and  Mary  Hamilton,  was  dissolved  in  183*2  by 
the  predecease  of  the  wife. 

The  pursuers,  two  sons  of  the  marriage,  averred,  that 
the  trust-deed  was  impetrated  by  Watt  from  their 
father,  when  he  was  eighty  years  old,  and  in  his  dotage : 
That  Watt  collusively  and  fraudulently  got  him  to 
grant  the  bond  over  his  estate :  That  no  sum  was  due 
to  Watt ;  and  that  he  was  a  conjunct  and  ooafident  per- 
son with  their  father  in  the  transaction,  who  was  at 
that  time  insolvent :  That  in  relation  to  the  purchase  of 
the  estate.  Watt,  as  a  trustee,  had  improperly  interfered, 
and  had  besides  obtained  the  property  for  much  less 
than  its  value.  They  brought  this  action  of  reduc- 
tion for  the  purposes  of  setting  aside  the  trust-deed, 
the  minute  of  sale  to  Watt,  and  tlie  real  securities 
granted  in  his  favour,  pleading — (1.)  The  pursuers' 
right,  as  the  only  children  of  the  marriage,  to  one-half 
of  the  lands  of  Benthall,  at  their  father's  death,  being 
made  a  real  and  inherent  burden  on  their  father's  right 
to  that  estate  by  the  marriage-contract — at  least  the 
estate  having  been,  by  that  deed,  conveyed  to  him  to 
that  extent,  as  fiduciary  for  the  pursuers,  it  was  ulira 
vires  of  him  to  alienate  or  burden  the  pursuers'  ^aid 
half  of  Benthall ;  and  the  deeds  libelled  are  therefore 
reducible,  null,  and  void,  so  far  as  they  affect  that  por> 
tion.  (2.)  In  virtue  of  the  marriage-contract^  tliey 
are  onerous  and  preferable  creditors ;  and  the  deeds 
impairing  that  right  are  reducible.  (3.)  The  trustees 
could  not  disappoint  the  right  of  the  children,  but  are 
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bound  to  implemeiit  the  obligation  to  convey,  contained 
in  the  marriage-contract.  (4«)  The  sale  to  Watt  is  il* 
legal.  (5.)  John  Browning  is  not  barred,  personaii 
exceptioncj  by  his  conduct,  as  he  was  ignorant  of  his 
rights.  (6.)  At  all  events,  Mathew  Browning  cannot 
be  affected  thereby.  (7.)  If  not  creditors  by  real 
burden,  they  have  right  as  creditors  against  the  trus* 
tees  for  one-half:  and,  (8.)  The  securities  to  Watt 
are  reducible,  being  granted  to  a  conjunct  and  confi- 
dent party,  without  value,  to  the  prejudice  of  the  pur- 
suers. 

The  trustees  pleaded — (1.)  The  pursuers  have  no 
jm  crediti,  but  a  mere  ^pef  succesHonis^  in  one-half  of 
the  lands,  defeasible  by  the  father,  who  was  the  fiar. 
(2.)  The  marriage-contract  contained  no  real  burdens 
in  favour  of  the  children ;  and  they  have  no  title  to 
compete  even  with  ordinary  creditors ;  and,  therefore, 
they  have  no  title  to  quan'el  the  trust-deed  granted  for 
behoof  of  creditors :  but,  (3.)  The  trust  was  validly 
executed  for  legitimate  purposes,  and  is  not  challenge- 
able, except  by  a  party  who  is  a  creditor,  or  by  one 
vho  has  right  to  a  supposed  residue.  (4.)  The  pur- 
suers are  barred  personaii  exceptume. 

Watt,  besides  joining  in  these  pleas,  pleaded — (1.) 
The  pursuers  have,  in  hoc  statu  at  least,  no  title  or 
interest  to  reduce  the  securities  in  favour  of  the  defen- 
der, James  Watt,  in  respect  that,  were  those  securities 
set  aside,  the  estate  would  become  divisible  under  the 
trust-deed  among  the  ordinary  creditors  of  the  truster, 
for  whose  payment  it  is  in  every  view  inadequate.  (2.) 
In  the  mutual  situation  of  the  parties  in  the  cause,  the 
enactment  and  presumption  of  the  Act  1621  have  no 
place.  (3.)  The  securities  in  favour  of  the  defender, 
James  Watt,  having  been  granted  for  good  and  oner- 
ous causes,  are  not  reducible  at  the  instance  of  any 
party  on  the  grounds  libelled,  or  otherwise.  (4.)  The 
pursuers  have  no  title  or  interest  to  challenge  the  sale 
to  Mr  Watt,  as  the  whole  interest  in  the  lands  was 
vested  in  the  creditors  under  the  trust-deed,  who  have 
approved  of  that  sale,  as  they  were  entitled  to  do. 

"  I9M  January  1837. — The  Lord  Ordinary  having  conBidered 
the  process  and  heard  parties,  sustains  the  defences,  assoilzies  the 
defenders,  and  decerns :  Finds  the  pursuers  liable  in  expenses ; 
appoints  an  account  thereof  to  be  given  in,  and,  when  lodged, 
remits  the  same  to  the  auditor  to  tax  and  to  report. 

"  Note. — The  conclusion  for  reduction  of  the  bonds,  and 
the  alternative  conclusion  for  the  half  of  the  lands  of  Benthall, 
proceed  on  the  assumption  that  the  pursuers  have  ajux  crediti 
under  their  father's  marriage-contract — and  the  conclusion  for 
redoction  of  the  trust-deed  proceeds  on  the  further  assumption 
that  thef  are  not  only  creditors,  but  preferable  creditors,  under 
that  deed.  The  Lord  Ordinary  is  of  opinion  that  they  are 
neither  the  one  nor  the  other — and  that,  in  a  question  with  the 
bona  fide  onerous  creditors  of  their  father,  they  cannot,  in  the 
circumstances,  be  dealt  with  as  having  any  Jus  crediti  whatever. 
It  is  possible  that,  without  being  creditors,  and  merely  under 
their  gpes  suceessionis,  they  may  be  entitled  to  challenge  the 
bonds  9  gratuitous,  or  otherwise.  But  they  have  resisted  (in- 
sisted in  ?)  the  challenge  actually  brought,  solely  on  their  charac- 
ter as  onerous  creditors ;  and  if  it  be  true  that  this  character  does 
not  belong  to  them,  their  own  argument,  as  maintahied  at  least 
hefore  the  Lord  Ordinary,  implies  that  these  claims  are  ground- 
less. The  onljr  other  claim  is  for  redoction  of  the  sale  to  the  de  • 
fender,  Watt,  on  the  ground  that  he,  being  a  trustee,  could  not 
purchase  part  of  the  trust  property.  The  Iiord  Or^ary  con- 
nders  the  application  of  this  principle  to  be  ezduded  by  the 
facts  of  the  case.  The  sale  was  consented  to  by  the  truster,  by 
his  creditors,  and  by  the  pursuers." 


The  pursuers  reclaimed.  At  advising. 
Solicitor' General^  for  defenders,  argued,  from  the 
nature  of  the  clause,  that  the  children  had  no  right 
of  credit,  and  could  not  compete  with  onerous  cre- 
ditors; and  the  marriage  wad  dissolved  by  the  pre- 
decease of  the  wife — a  fact  of  much  importance,  and 
which  had  to  be  kept  in  view  in  estimating  the  nature 
of  the  marriage-contract. 

Lord  GiUie9 — It  is  quite  clear  that,  under  the  marriage- 
contract,  the  children  are  neither  onerons  nor  preferable  credi- 
tors, but  at  same  time  they  have  a  right  which  could  not  be  de- 
feated gratuitously.  I  must  say  I  do  not  like  the  sale  to  a 
trustee.  I  think  it  a  subject  for  inquiry ;  for  there  is  here  one 
of  the  pursuers  who  did  not  consent  to  the  sale.  He  did  not  ap- 
pear in  the  arrangement. 

Lord  Presideni, — In  the  general  case,  a  sale  of  this  sort  is 
certainly  objectionable. 

Lord  Mackenzie. — I  do  not  think  that  the  children  have  a 
ju$  crtditi^  nor  are  they  preferable  creditors.  It  is  merely  a 
personal  obligation  which  the  contract  contains  in  their  favour; 
and  it  by  no  means,  so  far  as  I  see,  vests  any  right  in  them  of 
credit  The  terms  of  the  clause  prove  that  the  father  was  to 
have  power  over  it ;  for  he  was  to  make  a  division  of  it  at  his 
pleasure. 

Lord  Corehouse, — They  have  just  aspM  gucceaiionig,  but 
they  cannot  compete  with  onerous  creditors.  By  the  contract, 
the  father  was  not  bound  to  vest  a  right  in  the  children ;  for 
the  obligation  is  so  conceived,  that  it  is  only  to  take  cffoct  at 
his  death.  The  Lord  Ordinary's  interlocutor  ought  to  be  ad- 
hered to. 

The  Court 

"  Find  that  the  pursuers  are  entitled  to  challenge  any  bonds  or 
other  deeds  executed  gratuitously  or  fraudulently  by  the  late 
John  Browning,  their  father,  in  prejudice  of  the  obligation  in 
fiivour  of  the  children  of  the  marriage,  expressed  in  the  contract 
of  marriage  between  him  and  Margaret  Hamilton,  their  mother  ; 
but  that  they  are  not  in  the  right,  under  said  contract,  to  com- 
pete with  the  onerous  creditors  of  their  father,  or  to  challenge 
his  onerous  deeds :  therefore,  remit  to  the  Lord  Ordinary  to 
inquire,  and  proceed  farther  in  the  cause  as  to  him  shall  seem 
proper,  and  reserve  all  questions  of  expenses." 

Lord  Ordinary,  Cockbum. — Act.  Dean  of  Faculty  (Hope)  : 

Wotherspoon    and   Mack,   W.S.,    Agents Solicitor-Greneral 

(Rutherfurd),  Russel,  for   Trustees :  M'Lean  and  Hamilton, 

W.S.,  Agents Neaves, /or  Watt;  Campbell  and  Macdowall, 

S.S.C.,  ii^eftfs.— D.,  CfcrA.--[G.D.F.l 


26^  May  1837. 
First  Division (G.D.F.) 

No.  260. — Thomas  Scott,  Advocator^  r.  Curle  and 

EasKiNE,  Respondents. 

Process— A.  S.  1799,  §5;  1828,  §  17— Advocation— Exped- 
ing  Letters — Certificate — Held,  in  terms  of  the  Acts  of  Se^ 
derunt  1799,  §  5,  and  1828,  §  17,  that  an  advocation  falls, 
if  the  Utters  be  not  expede  within  ten  days  from  passing  the 
bill.  In  this  case,  six  weehs  elapsed,  and  the  other  party  had, 
after  the  expiry  of  ten  days,  obtained  a  certificate  of  search 
from  the  Signet,  that  the  letters  were  nX}t  expede —  Circumstances 
in  which  a  certificate  of  search  that  the  letters  were  not  expede, 
though  in  general  terms,  and  somewhat  inaccurate,  was  sus- 
tained, as  sufficient  to  show  that  it  applied  to  the  advocation 
in  question. 

Scott  presented  a  petition  to  the  Sheriff  of  Roxburgh, 
praying  for  a  warrant 

'*  on  Erskine  and  Curie,*'  writers  in  Melrose,  "  and  on  James 
Curie,  one  of  the  partners,  and  Mrs  Erskine,  widow  of  the  de- 
ceased Charles  Erskine,  writer  in  Melrose,  who  the  petitioner 
understands  to  have  be^n  the  other  partner  of  the  said  firm  in 
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1829,  and  subseqaent  years,  and  also  upon  James  Ersldne,  now 
one  of  the  partners  of  the  said  firm," 

and  that  for  the  purpose  of  having  them  ordained  to 
deliver  to  him  certain  title-deeds  deposited  by  him 
with  Messrs  Erskine  and  Curie. 

Preliminary  objections  were  pleaded  to  the  formality 
of  the  petition  by  the  widow,  and  by  James  Erskine, 
who  stated  that  they  never  were  partners  of  the  firm  ; 
and  on  the  merits,  Curie  pleaded  on  his  right  of  reten- 
tion and  hypothec,  in  payment  of  a  business-account, 
alleged  to  have  been  incurred  to  the  firm  of  Erskine 
and  Curie,  of  which  he  was  a  partner,  but  which  firm 
had  been  dissolved  in  1825.  The  Sherifi;  after  some 
procedure,  refused  the  desire  of  the  petition,  whereup- 
on Scott  presented  a  bill  of  advocation  on  caution,  on 
13th  August  1836,  which  was  passed  by  the  Lord  Or- 
dinary of  that  date.  On  24th  August,  the  interlocutor 
passing  the  bill  was  intimated  to  James  Curie,  one  of 
the  parties ;  and  on  3d  September,  it  was  intimated  to 
the  Sheriff-clerk  of  Roxburghshire.  Thereafter,  the  ad- 
vocator expede  the  letters  on  26th  September.  Mean- 
time, the  respondents,  on  3d  September  1836,  obtained 
the  following  certificate  from  the  Signet  Office : 

**  Searched  the  Signet  books  from  the  22d  day  of  August 
last,  to  the  3d  day  of  September  current,  both  days  inclusive, 
and  found  no  letters  of  advocation  there  entered  as  having  pass- 
ed the  Signet  during  the  above  period,  at  the  instance  of  Thomas 
Scott  of  Abbotsmeadow  against  Messrs  Curie  and  Erskine, 
writers  in  Melrose,  and  Mrs  Erskine,  residing  there.'* 

**  Signet  Office,  Sd  September  1836." 

The  advocation  was  put  to  the  roll,  when  the  Lord 
Ordinary,  on  20th  December  1836,  found,  in  terms  of 
the  Act  of  Sederunt  17999  §  ^»  that  it  had  been  irre- 
gularly brought  into  Court.  That  Act  of  Sederunt 
provides : 

"  5th,  When  a  bill  of  suspension  or  advocation  is  passed  by 
the  Lord  Ordinary  on  the  bills,  the  complainer  shall  expede 
the  letters  at  the  Signet  within  ten  days  thereafter,  otherwise 
the  same  shall  &11  to  the  ground,  and  the  respondent  shall  be 
at  liberty,  upon  a  certificate  from  the  Signet-office,  obtained  at 
any  time  after  the  said  period  is  elapsed,  bearing  that  the  let- 
ters are  not  expcde,  to  go  on  with  his  diligence  or  other  proceed- 
ings, as  if  the  bill  bad  been  refused ;  and  further,  in  that  case, 
the  respondent  shall  be  at  liberty  to  apply  to  the  Lord  Ordinary 
on  the  bills  for  his  expenses,  both  against  the  principal  and  the 
cautioner,"  &c. 

The  advocator  reclaimed.  At  advising, 
Pleaded  for  him— (1.)  That  the  certificate  was  pre- 
maturely obtained  ;  for  according  to  practice,  it  never 
was  understood  that  the  letters  must  be  expede  within 
ten  days,  and  it  was  so  explained  by  Beveridge  on  Bill- 
Chamber,  p.  64,  §  245 :  (2.)  That  supposing  it  compe- 
tent to  obtain  a  certificate  on  the  expiry  of  ten  days, 
the  one  produced  did  not  apply  to  the  advocation  in 
question.  It  specified  that  no  letters  of  advocation 
were  expede  against  Erskine  and  Curie,  and  it  could 
not  apply,  because  the  advocation  proceeding  on  the 
original  petition,  was  against  the  firm  and  the  supposed 
partners  of  the  company ;  and,  besides,  the  certificate 
contained  the  name  of  a  party  who  was  not  designed 
in  the  petition.  Beveridge,  p.  94,  §  442,  lays  it  down 
expressly,  that  the  certificate  must  apply  correctly. 

Lord  Gillies  concurred  with  the  Lord  Ordinary. 

Lord  Mackenzie I  think  the  certificate  is  quite  sufficient ; 

for  the  Act  of  Sederunt  provides  no  specific  form  in  which  the 
certificate  must  be  framed.     The  Act  of  Sederunt  1828,  §  17, 


says  expressly,  that  the  time  for  expeding  letters  of  advocation 
■hall  be  ten  days,  as  formerly.  This  is  quite  sufficient  to  de- 
cide the  question. 

Solicitor- General. — As  the  matter  is  of  great  importance, 
and  has  been  construed  in  practice  very  diffisrently  from  what 
appears  to  be  the  opinion  of  the  Court  now,  it  would  be  de- 
sirable for  the  profession,  if  the  Court  would  insert  in  tbe  in- 
terlocutor a  special  finding,  to  regulate  the  practice  in  future. 

Lord  Corehouse, — I  agree  with  Lord  Mackenzie,  that  there 
is  quite  enough  in  the  Acts  of  Sederunt,  1799  and  1828,  to  de- 
cide this  question,  so  I  cannot  see  any  necessity  to  insert  a 
special  finding. 

Lord  Gillies, — It  is  just  the  case  provided  for  by  the  Act  of 
Sederunt. 

Lord  Mackenzie I  quoted  the  Act  of  Sederunt,  to  show  that 

the  advocator  has  just  ten  days  to  expede  his  letters.  It  says 
nothing  about  giving  intimation  to  the  Sheriffrclerk ;  and  I  am 
quite  averse  to  a  special  finding  in  the  interlocutor,  as  that 
would  be  deciding  an  abstract  question  which  is  not  before  us. 
The  Act  of  Sederunt  is  quite  explicit.  Probably  the  erroneoui 
practice  may  have  arisen  from  attending  to  the  17th  section  of 
the  Act  of  Sederunt,  18*28. 

.  Lord  Gillies. — So  am  I;  and  it  will  be  quite  enough  if  the 
reporters  take  a  note  of  what  has  fallen  from  the  bench. 

Lord  President  concurred,  and  the  Court  adhered^ 

with  additional  expenses. 

Lord  Ordinary,  Corehouse. — Act.  Solicitor- General  (Ruther- 
furd),  J.  M.  Bell;  James  Brodie,  S.S.C.,  Age»t.~-AU.  P. 
Robertson,  G.  G.  Bell;  C.  B.  Scott,  W.S.,  Agent — S.,  CUrk. 
— [G.D.F.J 

26th  May  1837. 

First  Division (G.D.F.) 

No.  261. — George  Gordon,  Senior^  and  George 
Gordon,  Junior^  AdvocatorSy  v.  Sir  James  Grant 
SuTTiE,  Respondent. 

Sir  James  Grant  Suttie,  Bart,,  Pursuer^  v,  Gborge 
Gordon,  Senior^  and  George  Gordon,  Junior^ 
Defenders. 

Possessory  Right — Interdict — Bounding  Charter — Fen-Right— 
Barony — Declarator — Prescripdon —  7%e  proprietor  of  a  ba- 
rony applied  for  interdict  to  the  Sheriff,  against  a  party  vko 
held  a  small  feu  within  the  barony,  specified  by  the  feu-right  to 
consist  of  a  certain  measurement,  and  closely  adjoining  the  sea, 
to  prevent  him  carrying  off  the  surface  of  a  stripe  of  ground  hfing 
interjected  between  the  feu  and  the  sea.  Possession  of  the 
stripe  of  ground  was  admitted  for  a  period  of  time  ;  but  it  vet 
denied  that  the  feuar  had  any  valid  title^  particular^  as  tie 

feuar,  if  he  were  supposed  to  have  right  to  the  stripe  ofgroMd, 
would  have  much  more  ground  than  his  feU'right  ascertaised 
—  Circumstances  in  which  the   Court,  in  an  advocation,  n- 

fused  interdict  as  craved. 

The  respondent's  author,  George  Gordon,  had  ac- 
quired by  purchase  in  1808,  two  pieces  of  land,  origi- 
nally feued  out  in  1649  by  Thomas  Hamilton,  of  Pres- 
tongrange,  to  Robert  Grierson,  their  author.  In  the 
feu-right,  the  two  pieces  of  ground  were  thus  de- 
scribed : 

"  Totum  et  integrum  illud  meiim  tenementum  teme  ante  et 
retro  subter  et  supra  cum  domibus  edifidis  brueriis,  horto  eju«- 
dem,  et  suis  pertinen.  prope  adjacen.  portum  di  Milnbavon. 
inter  dictum  portum  de  boreali,  et  occiden.,  oommanero  moi 
de  attstrali,  et  de  Linkiis  de  Prestongrange,  de  orient,  parti  bus. 
continent,  quadraginta  elnas  longitudine  et  viginti  elnas  latita- 
dine :  Nee  non  totum  et  integrum  illud  meiun  salt  giraell,  com 
lofta  de  super,  cum  clausura  crjusdem,  faabent  spatium  doanim 
elnarum  vaatn  terr«  inter  diet,  salt  gimell,  ec  communeoi  ram 
regiam  de  omnes  partes  de  australi,  nipem  maris  de  boreali,  re- 
siduum dicti  veridariis  Linkiis  de  orient,  et  pcddent.  partibas." 
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It  appeared  that  the  public  road  mentioned  in  the 
feu-right  was,  at  a  date  subsequent  to  the  feu-right, 
changed  from  the  south  side  of  the  feu  to  the  north 
part,  and  passed  between  the  feu  and  the  sea.  The 
Gordons,  and  their  authors,  had  likewise  in  lease  the 
ground  surrounding  the  two  pieces  of  ground  so  feued, 
in  virtue  of  a  tack  granted  by  the  Countess  of  Hynd- 
ford,  the  author  of  Sir  James  G.  Suttie.  The  lease, 
which  was  said  to  be  about  to  expire,  was  not,  how- 
ever, produced  in  process ;  but  it  was  admitted  that 
the  Gordons,  to  whatever  title  they  ascribed  their  right, 
were  in  possession  of  the  ground  down  to  the  sea. 

Sir  James  Grant  Suttie,  proprietor  of  the  barony  of 
Prestongrange,  in  which  the  Grordons'  feu  is  situated, 
applied,  on  die  eve  of  the  lease  expiring,  to  the  Sheriff 
of  Haddingtonshire  for  interdict  to  prohibit  the  Gor- 
dons from  cutting  and  carrying  off  the  turf  from  the 
small  stripe  of  ground  which  lay  interjected  between 
the  public  road  and  the  sea,  subsuming  that  they  had 
no  title  to  carry  off  the  surface  of  the  soil.  The  She- 
riff, meantime,  granted  the  interdict,  as  craved  by  the 
application,  which  the  respondents  resisted,  on  the 
ground  that  the  stripe  of  ground  belonged  to  them,  and 
was  comprehended  in  the  feu-right,  and  that  they  were 
consequently  entitled  to  exercise  every  right  of  owner- 
ship. 

The  Sheriff,  afler  remitting  to  a  surveyor,  found  in 
conformity  to  his  report,  that  the  piece  of  ground  in 
question  did  not  fall  within  the  limits  of  the  feu ;  and, 
in  respect  of  the  bounding  charter,  granted  the  prayer 
of  the  application.     The  Gordons  advocated. 

When  the  advocation  was  pending  in  this  Court,  an 
objection  was  mooted,  that  the  case  was  of  the  nature 
of  a  declarator  of  heritage  ;  and  it  was  suggested  that 
Sir  J.  G.  Suttie  should  bring  an  action  of  declarator  of 
his  right,  and  meantime,  on  his  motion,  the  advocation 
was  sisted.  An  action  of  declarator  was  accordingly 
brought. 

Before  any  decision  took  place  in  the  declarator,  the 
IjOrd  Ordinary  pronounced  the  following  interlocutor 
in  the  advocation : 

"  16M  December  1834 The  Lord  Ordinary  having  heard 

counsel  on  the  closed  record,  and  afterwards  considered  the 
productions  and  whole  process,  advocates  the  cause ;  alters  the 
interlocutors  complained  of;  recals  the  interdict  granted  by  the 
Sheriff,  and  decerns ;  finds  the  respondent  liable  in  expenses, 
both  in  this  and  the  Inferior  Court,  and  remits  to  the  auditor 
to  tax  the  account,  when  lodged,  and  to  report. 

"  Note, — The  advocator,  Robert  Gordon,  is  proprietor  of 
two  feus ;  one  of  which  is  described  in  his  titles  as  lying  over 
'  against  the  harbour  of  Milnharen,  now  called  Morrison's 
Haven,  betwixt  the  said  harbour  on  the  north  and  west ;'  and 
the  other,  called  the  Salt  Gimell,  is  described  as  being  *  bounded 
by  the  Sea  Craig  on  the  north/  The  north  boundary,  there- 
fore, of  these  feus,  at  the  date  of  the  titles,  was  Morrison's 
Haven  and  the  Sea  Craig.  Morrison's  Haven  is  not  now  the 
north  boundary  of  either,  which  is  accounted  for  by  its  lemoval 
westward  since  the  date  t)f  the  old  titles,  as  it  is  said,  in  con- 
sequence of  an  Act  of  Parliament.  Between  the  Sea  Craig  and 
the  houses  of  the  advocator,  there  is  a  small  stripe  of  waste  land, 
which  is  admitted  to  have  been  for  more  than  seven  years  in 
the  possession  of  the  advocator,  through  which  the  high  road, 
lately  removed  from  the  south  to  the  north  of  the  teus,  now 
passes.  The  remaining  part  of  this  narrow  stripe,  lying  between 
the  north  side  of  the  new  high  road  and  the  Sea  Craig,  is  the 
ground  at  present  in  dispute.  The  respondent  pleads,  that  although 
Morri&on's  Haven  and  the  Sea  Craig  are  described  as  the  north 


boundaries  of  the  advocator's  feus,  yet  as  they  are  also  described 
in  the  titles  as  being  of  a  specified  breadth,  and  as  the  advoca- 
tor possesses  ground  of  that  measurement,  independent  of  the 
stripe  now  in  dispute,  his  possession  cannot  be  ascribed  to  the 
heritable  titles  which  he  has  produced.  It  seems  a  good  an- 
swer, that  the  Sea  Craig  appears  to  have  been  part  of  the  un- 
appropriated shore,  and  when  Morrison's  Haven  was  removed, 
its  site  became  pare  of  the  shore  also ;  consequently,  as  there 
was  no  interjected  property,  the  advocator  might  have  extended 
his  boundary  towards  the  sea,  without  violating  the  right  of  any 
one,  agreeable  to  various  well  known  decisions  on  this  subject 
which  are  cited  in  the  record.  The  advocator  has  stated,  that 
as  the  feus  were  long  occupied  as  a  pottery,  a  glass* work  and  a 
salt-work,  the  ground  in  dispute  may  have  been  gradually  formed 
by  the  accumulation  of  rubbish  from  these  manufactures,  which 
is  by  no  means  improbable,  and  may  have  b?en  the  means  of 
extending  the  north  boundary  of  the  feus  towards  the  sea. 

"  In  these  circumstances,  the  Lord  Ordinary  conceives  that 
the  dtles  which  the  advocator  has  produced,  together  with  his 
admitted  possession,  are  sufficient  to  protect  him  in  a  question 
of  interdict,  unless  bis  possession  can  be  ascribed  to  a  different 
title  flowing  from  the  respondent.  Accordingly,  such  a  title  is 
alleged,  viz.,  a  lease  of  a  pottery- work  at  Morrison's  Haven, 
and  some  lands  adjoining  to  it,  granted  by  the  proprietor  of 
Prestongrange  ;  but  as  that  lease  is  not  produced,  though  called 
for  by  the  advocator,  and  as  neither  the  subject  to  which  it  ex- 
tends, nor  the  terms  in  which  it  is  conceived,  are  known,  it  must 
be  laid  out  of  view  in  this  discussion.  The  sole  point  at  issue, 
therefore,  is,  whether  the  advocator  is  confined  by  his  titles,  as 
by  a  bounding  charter,  to  the  specified  breadth  of  ground  there 
set  forth,  notwithstanding  his  possession  is  more  extensive,  and 
without  any  other  title  produced  or  vouched  to  which  that  pos- 
session can  be  ascribed.  The  Lord  Ordinary  conceives  that  he 
is  not,  and  that,  in  hoe  statu,  and  until  the  question  of  right  is 
tried,  his  possession  must  be  maintained. 

**  It  ought  to  have  been  mentioned,  that  the  advocator, 
George  Gordon,  against  'whom  the  interdict  was  also  craved, 
pleads,  that  he  acted  in  right  of  his  brother,  Robert,  and  by  his 
brother's  permission  and  authority." 

In  the  declarator,  certain  old  plans  were  produced, 
as  well  as  the  lease,  founded  on,  but  not  produced  in 
the  advocation,  granted  in  1812  by  his  predecessor, 
the  Countess  of  Hyndford,  to  the  Gordons'  authors. 
It  was  averred  that  the  subjects  so  let  in  lease  to  the 
Grordons,  surrounded  the  premises  feued  out  to  the 
Gordons'  author,  Grierson ;  that  the  lease  compre- 
hended the  sea-shore  and  clifiT,  on  which  the  Gordons 
sometimes  pastured  cattle :  That  it  had  terminated  in 
1832 ;  and  that,  in  these  circumstances,  and  as  the  feu 
was  by  the  feu-right  specially  ascertained  to  consist  of 
a  certain  quantity  of  ground,  it  was  impossible  for  the 
Gordons  to  ascribe  their  right  of  possession  to  the 
feu-contract,  or  validly  to  claim  the  stripe  of  ground  in 
question. 

The  pursuer  plecuied — (1.)  The  pursuer  being  infeft 
as  heritable  proprietor  of  the  whole  lands  and  barony 
of  Prestongrange,  with  the  pertinents,  is  entitled  to 
maintain  the  possession  of  the  whole  of  that  barony, 
with  the  exception  only  of  such  parts  thereof  as  may 
have  been  specially  feued  out,  or  may  have  been  ac- 
quired by  the  vassals  by  prescriptive  possession  under 
a  competent  title.  (2.)  'The  feu  originally  granted  to 
Grierson,  and  said  to  have  been  afterwards  acquired  by 
Robert  Gordon,  being  specially  described  with  refer- 
ence to  its  precise  boundaries,  its  situation,  and  extent 
in  ells,  and  the  feu-rights  containing  that  description 
being  the  defenders'  only  title  of  possession,  he  could 
not,  even  although  he  had  been  allowed  for  a  time  to 
possess  beyond  the  boundaries  of  his  feu,  have  acquired 
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property  inconsistent  with  the  description  in  hifl  own 
titles.  (3.)  The  possession  of  both  defenders,  origi* 
nating  as  it  did  in  their  right  under  a  lease,  can  never 
be  attributed,  under  any  circumstances,  to  Robert  Gor- 
don's title  as  an  heritable  proprietor.  (4.)  The  title 
and  possession  of  the  pursuer  having  been  interfered 
with,  and  that  interference  having  been  attempted  to 
be  justified,  the  pursuer  has  a  title  and  an  interest  to 
obtain  a  decree  of  declarator  against  all  individuals  so 
interfering  with  his  rights,  whether  such  individuals 
are  possessed  of  b«ritable  property  in  the  neighbour- 
hood or  not. 

The  defenders  stated,  that  they  had  been  in  imme- 
morial uninterrt^pted  possession  of  the  tenement  held 
in  feu,  as  bounded  by  the  sea,  or  sea-shore,  on  the 
north,  or  by  Morrison's  Haven*  Morrison's  Haven  had 
been  altered  and  improved,  in  virtue  of  an  Act  of  Par- 
liament, and  in  consequence  of  these  operations,  some 
alteration  had  been  effected  on  the  piece  of  ground  in 
dispute ;  and  further,  in  consequence  of  rubbish  cast 
out  from  the  subjects  held  in  feu,  which  were  at  one 
time  used  as  a  glass-work.  It  was  denied  that  they  or 
their  authors  ever  possessed  the  contested  piece  of 
ground  under  any  lease.  They  plecuied — (1.)  The  re- 
spondent having  produced  a  feudal  title  to  his  property, 
Hnd  the  stripe  of  ground  in  dispute  having  been  pos- 
sessed, as  part  and  pertinc;nt  of  that  property  from  time 
immemorial,  and  certainly  for  much  more  than  forty 
years,  it  cannot  now  be  evicted  from  them.  (2.)  Any 
plea  founded  on  alleged  measurement  in  relation  to  an 
ancient  feu  of  this  sort  is  irrelevant,  when  opposed 
to  immemorial  possession.  (3.)  Measurement  is  also 
irrelevant  in  this  case,  because  it  was  perfectly  lawful 
for  the  feuar  and  his  predecessors  to  enlarge  the  feu 
beyond  the  original  measurement ;  and  from  the  nature 
of  the  possession,  it  is  certain  that  this  must  have  oc- 
curred. Every  proprietor  whose  boundary  on  one  side 
is  the  sea,  may  lawfully  enlarge  his  possesion  on  that 
side,  if  he  do  no  injury  to  the  navigation. 


« 


Sd  February  1837. — The  Lord  Ordinary  having  heard 
counsel  for  the  parties,  and  afterwards  considered  the  closed 
record,  plans,  productions,  and  whole  process — Finds  that  the 
authors  of  the  defender,  George  Gordon,  junior,  obtained  right 
to  the  feus  in  question  by  grants,  in  which  the  boundaries  are 
specified,  and  the  measurement  of  each  feu  in  the  length  and 
breadth  is  minutely  stated  :  Finds  that  the  piece  of  ground  in 
dispute  is  not  included  within  the  specified  boundaries  of  either 
of  these  feus :  Finds  that  the  sea-shore  is  not  the  northern  boun- 
dary of  either  feu,  but  that  the  Sea  Craig,  the  name  given  to 
the  northern  boundary  of  the  feus,  appears  to  have  been  ap- 
plied to  the  ground  in  dispute,  because  it  has  a  perpendicular 
face  of  rock  towards  the  sea,  while  it  admits  of  being  pastured 
upon  on  the  side  next  the  land :  Finds  that  in  these  circum- 
stances, the  defenders  could  not  acquire  the  ground  in  dispute 
by  possession,  in  the  fiice  of  their  boundary  title,  and  that  it 
was  not  gained  by  occupancy  as  part  of  the  shore :  Therefore, 
decerns  and  declares  in  terms  of  the  libel :  Finds  the  defender, 
George  Gordon,  junior,  liable  in  expenses  of  process  since  the 
action  was  brought,  and  the  defender,  George  Gordon,  senior, 
liable  in  expenses,  subject  to  modification^  and  remits  the  ac- 
counts thereof  to  the  auditor  to  tax  and  report. 

"  Note In  consequence  of  the  investigation  since  the  de- 
clarator was  raised,  and  the  productions  which  have  been  made 
in  the  course  of  it,  much  additional  light  has  been  thrown  on 
the  questions  at  issue.  It  appears  from  the  old  plans  that  a 
stripe  of  ground  of  considerable  breadth  has,  since  an  early 
perio<1,  intervened  between  the  feus  and  the  sea,  and  that  the 


stripe  is  covered  with  soil  which  affords  pasture  for  cattle.  It 
eouid  not  possibly  have  been  included  in  a  feu  containing  in 
length  betwixt  the  east  and  the  west  50  ells,  and  in  breadth 
betwixt  the  north  and  the  south  towards  the  east  end  14  ells, 
and  towards  the  west  end  18  ells.  Neither  is  there  any  room 
for  holding  that  this  stripe  of  ground  was  part  of  the  unoccupied 
sea-shore,  and  there  is  no  proof  that  it  wbb  at  any  time  unfit 
for  pasture.  In  the  possessory  question,  before  the  dedantor 
was  brought,  it  appeared  that  the  proprietors  of  the  feus  had 
possessed  the  stripe  for  more  than  seven  years,  and  no  title  ex- 
cept the  feu-right  Mras  shown  to  which  that  possession  could  be 
ascribed.  But  it  is  now  satisfiietorily  accounted  for  by  the 
tack  produced,  of  a  large  subject  in  the  immediate  n^g^bour- 
hood,  of  which  this  stripe  may  have  been  held  as  a  pertmeat." 

Sir  James  Grant  Suttie  had  reclaimed  against  the 
Lord  Ordinary's  interlocutor  in  the  advocation,  but  it 
was  superseded  for  the  bringing  of  the  declarator.  The 
Gordons  having  now  reclaimed  in  the  declarator,  both 
reclaiming  notes  were  advised  of  this  date. 

At  advising, 

Lord  Corehoute I  thought  the  case  was  completely  altered 

after  the  declarator  was  brought,  in  consequence  of  the  new 
additional  evidence  which  has  been  recovered.  Some  very  im- 
portant old  plans  were  lodged  in  process,  which  I  neVer  saw  iu 
the  advocation.  Since  that,  the  case  assumed  a  very  difilsrent 
character  from  what  it  had  at  first.  I  still,  however,  think 
that  my  interlocutor  in  the  advocation,  in  the  possessory  ques- 
tion, was  right  at  the  time ;  and  I  besides  consider  that  the  in- 
terlocutor in  the  declarator  is  also  right. 

Lord  President, — Certainly  :  the  question  assumes  a  totally 
different  aspect  from  what  it  had  in  the  possessory  question. 

Lord  Gillies. — I  would  also  adhere  to  both  interlocuton. 

On  the  question  of  expenses,  the  Court  at  first 
thought  that  expenses  should  be  awarded  to  neither 
party  in  any  of  the  actions,  as  both  parties  seemed  to 
have  carried  their  pleas  too  high ;  but  ultimately,  ex* 
penses  were  awarded  to  Sir  J.  G.  Suttie  in  the  de- 
clarator, the  Lord  Ordinary  having  found  him  entitled 
to  expenses ;  and,  **  in  the  possessory  case,  alter  as  to 
expenses,  and  find  no  eiqienses  due  to  either  party." 

Defenders*  Authorities. — Ure  v.  Anderson  and  Others,  26th 
February  1834;  Shaw,  Vol.  XII.  494.  CampheU,  I8th  No- 
vember  1818.  Magistrates  of  Culross  v,  Geddes,  9th  Decem- 
ber 1809 ;  Fac.  Col.,  therein  referred  to.  Boucher,  SOth  No- 
vember 1814.     Ersk.,  B.  II.  t.  6,  §  17. 

Lard  Ordinary,  Corehouse Whigham,ybr  Sir  J,  G,  Suttie; 

J.  and  A.  Smith,  W.S.,  Agent8.--AU.  Dean  of  Faculty  (Hope), 

O.  6.  BeU;    William  Alhm,  S.S.C.,  Apemt ^D.,  CM.^ 

fG.D.F.l 


SOth  May  1837. 

First  Division (6.D.F.) 

No.  262. — Mary  Walkeb  and  Husband,  Petitumers, 

Judicial  Factor — Nobile  Offidum—  The  Court,  at  the  iuttuaa 
of  the  heir-at'law,  appointed  a  judicial  factor  to  manage  the 
estate  of  a  party  who  had  disappeared  from  the  couutry  fir 
several  years,  and  of  whom  all  traces  were  lost,  and  who  ves 
supposed  to  have  been  drowned. 

LiUias  Walker,  residing  in .  Saltmarket,  Glasgow, 
died  in  1824,  leaving  a  trust-deed,  empowering  the 
trustees  to  invest  the  residue  of  her  estate  on  heritable 
security,  for  the  aliment  of  her  natural  son,  James 
Buchanan,  and  her  lawful  daughter,  LiUias  Hardie; 
and  in  the  event  of  the  death  of  them,  or  any  of  their, 
the  residue  was  destined  to  her  nearest  and  htwfoi 
heirs  whomsoever.  The  daughter,  LiUias  Hardie,  dis- 
appeared from  Glasgow  about  1828»  and  Buchanan. 
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who  meantime  received  the  whale  revenue,  died  in 
1832.  It  was  stated  that  Lillias  Walker  had  been 
traced  to  Manchester,  where  it  i^peared  she  had  fol- 
lowed a  dragoon  regiment,  and  was  addicted  to  habitual 
intoxication.  All  traces  of  her,  however,  were  lost 
towards  the  end  of  1832.  The  petitioner,  Mrs  Walker, 
heir  whomsoever  of  the  truster,  presented  an  applica- 
tion to  the  Court,  stating  that  all  the  trustees  were  dead 
except  one,  Peter  Ferguson,  who  was  in  bankrupt  cir- 
cumstances, and  that  there  was  reason  to  apprehend 
that  the  estate  was  in  the  course-  of  being  dilapidated. 
She  craved,  meantime,  that  a  judicial  factor  be  ap- 
pointed to  manage  the  estate,  praying  the  Court 

"  to  appoint  tbis  petition  to  be  intimated  on  the  walls  and  in 
the  minute-book,  in  common  fonta ;  and  also  to  be  served  upon 
the  said  Peter  Ferguson,  and  to  ordain  him  to  lodge  answers 
thereto,  if  so  advised,  within  a  short  space ;  and  upon  resuming 
consideration  hereof,  with  or  without  such  answers,  to  appoint 
the  said  William  Cleugh,  or  such  other' person  as  to  your  Lord- 
ships shall  seem  proper,  to  be  judicial  factor  on  the  whole  fore- 
said trust-estate,  heritable  and  moveable,  with  the  usual  powers, 
he  alwnys  finding  caution  before  extract,  in  terms  of  law ;  and' 
in  the  event  of  the  said  Peter  Ferguson  opposing  this  applica- 
tion, to  find  him  liable  in  the  expenses  wluch  the  petitioners 
may  thereby  incur;  and  in  the  meantime,  before  answer,  to 
grant  warrant  to,  and  authorise  Mr  James  M'Hardy,  depute 
sberifT-clerk  of  Lanarkshire,  to  collect  and  levy  the  rents  of  the 
property  in  question  now  due,  and  which  may  fall  due  before 
the  present  petition  shall  be  finally  disposed  of  by  your  Lord- 
ships ;  or  to  do  otherwise  in  the  premises  as  to  your  Lordships 
feball  seem  proper.'* 

The  Court,  at  advising  12th  May,  superseded  con- 
sideration till  inquiry  should  be  made  for  Lillias  Hardie, 
both  at  Manchester  and  Liverpool.  Of  this  date,  it 
was  stated  from  the  bar,  that  inquiries  had  been  made 
of  the  public  authorities  in  both  places :  She  had  been 
known  to  the  authorities,  but  no  clue  could  now  be 
found  of  the  individual,  and  the  impression  was  that 
she  had  been  drowned  near  Manchester. 

The  Court  accordingly  granted  the  prayer  of  the 
application. 

Act.  Handyside;  A.  Dun,  W.S.,  Agent, — Napier,  Clerk,'^ 
fG.D.F.] 


30M  May  1837. 
Second  Division (J.D.M.) 

No.  263. — Roderick  Macijsod,  Younger  of  CadboU, 

Executor  of  Charles  Murray  Madeod,  Raiser. 
\ViL.JLiAM  WiIjSon  and  Othebs^  Mr  Murray  MaC" 

leod^s  Creditors,  and  t/te  said  Roderick  Macleod, 

as  his  Executor^  Claimants. 

Executor — Preference — Retention — Confirmation  — An  execu- 
tor not  interpelled  by  legal  diligence  on  the  part  of  the  credi- 
tors of  a  defunct  within  eix  months^  or  until  after  he  had  erpede 
confirmation — Held  entitled  to  a  preference  over  the  executry 
funds  for  debts  due  to  him  by  the  defunct,  and  to  impute  or 
retain  the  executry  Junds  in  payment  of  such  debts. 

This  was  an  action  of  multiplepoinding  and  exonera- 
tion^ brought  by  the  raiser,  as  executor  nominate  to 
the  late  Charles  Murray  Macleod,  adyocate,  in  which 
appearance  was  made  for  several  of  Mr  Macleod*s  cre- 
ditors. The  executor  claimed  retention  of  the  funds, 
to  the  extent  of  a  debt  alleged  to  be  due  to  him,  and 
pleaded  that  he  was  preferable  over  the  funds  of  the 
deceased,  not  only  for  aU  charges  and  expenses  in- 
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curred  in  recovering  the  estate,  but  further,  for  all  his 
own  claims,  as  a  creditor  of  the  deceased,  none  of  the 
other  creditors  having  cited  him,  or  urged  any  claim 
for  more  than  six  months  afler  his  death. 

The  creditors,  on  the  other  hand,  maintained,  that 
in  certain  correspondence,  and  by  certain  acts,  the 
executor  had  waived  or  abandoned  any  such  claim  of 
retention. 

The  Lord  Ordinary  found  (7th  December  1836,) 

"  Imo,  That  the  raiser  being  the  executor  nominate  of  the  late 
C.  M.  Macleod,  the  common  debtor,  and  not  having  been  cited, 
or  otherwise  interpelled  by  legal  diligence  on  the  part  of  any 
of  the  creditors  of  the  said  C.  M.  Macleod,  within  six  months 
from  his  death,  or  until  after  he  had  himself  expede  confirmation 
as  such  executor,  was  by  law  entitled  to  a  preference  over  the 
executry  funds  for  such  debts  as  he  could  instruct  to  have  been 
justly  owing  to  himself  by  the  defunct,  and  to  impute  or  retain 
in  payment  of  such  debts  any  part  of  the  said  executry  funds 
which  were  actually  in  his  hands  prior  to  any  diligence  or  judi- 
cial claim  on  the  part  of  the  other  creditors,  in  so  fiir  as  he  can- 
not be  shown  to  have  lost  or  renounced  such  legal  preference 
by  any  acts  or  omissions  of  his  own." 

His  Lordship,  on  the  other  parts  of  the  case,  found 
that  the  correspondence  did  not  import  any  renunciation 
of  the  legal  preference. 

The  creditors  reclaimed,  and  contended,  that  by  the 
acts  and  circumstances  founded  on,  the  claim  had  been 
renounced. 

Their  Lordships  adhered  to  the  Lord  Ordinary's  in- 
terlocutor on  the  point  of  law,  holding,  that  under  the 
interlocutor,  all  questions  as  to  the  executor's  claims 
being  waived  by  acts  or  omissions,  were  left  open  for 
discussion,  while  there  was  nothing  in  the  correspon- 
dence to  instruct  such  waiver. 

Jjord  Ordinary,  Jeffrey. — Act.  for  the  Raiser  and  Executor, 
Solicitor-General  (Rutherfurd),  Crawfurd ;  Gordon  and  Stuart, 
W.S.,  Agents. — For  the  Creditors,  Dean  of  Faculty  (Hope), 
James  Anderson;  Gordon  and  Mackay,  W.S.,  Agents. — Mr 
RoUand,  Clerh.^[J.DM,'] 

3\st  May  1837. 
First  Division (G.D.F.) 

No.  264. — Robert  Adie,  Pursuer,  v.  D.  a/uf  D.  Mac- 
martin,  the  Trustees  of  the  late  Marquis  of 
Breadalbane,  James  Stewart,  and  the  Trus- 
tees of  the  late  John  Livingston  Campbell  of 
AuchcUlader,  Defenders. 

Prescription,  Quinquennial — Diligence — Mora — Personal  Ex- 
ception— Arrestment — Advocation — A  party  used  arrestments 
in  the  hands  of  a  person  alleged  to  be  indebted  to  the  common 
debtor,  in  virtue  of  fetters  of  homing  obtained  against  the  common 
debtor  seventeen  years  before,  and  thereafter  brought  a  furth- 
coming—  Circumstances  in  which  held,  that  the  arrester  was 
barred,  both  in  respect  of  the  quinquennial  prescription  and 
mora,  from  investigating  the  circumstances  under  which  the  ar^ 
restee  had  meantime  paid. 

Prescription,  Quinquennial — Mora — Personal  Exception-- Re- 
duction— Grounds  and  Warrants — Sequestration — Diligence 
— Poinding — An  incoming  tenant  purchased  the  sheep  stock  on 
the  farm  of  the  outgoing  tenant,  which  had  been  sequestrated  by 
the  landlord,  and  poinded  by  a  creditor —  Circumstances  in  which 
held,  that  a  creditor  of  the  outgoing  tenant, — whose  debt  was 
contracted  prior  to  the  sequestration  and  poinding,  and  who 
at  the  time  had  obtained  letters  qf  homing,  but  lay  bye  without 
proceeding,  and  at  a  distance  of  seventeen  years,  arrested  in 
the  hands  of  the  incoming  tenant  the  price  of  the  sheep  which 
he  alleged  the  arrestee  had  obtained,  and  never  accounted  for  the 
price,  and  likewise  brought  a  reduction  of  the  grounds  and  war-* 
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ranti  of  the  sequestration  and  poinding,  as  being  irregularly 
proceeded  in, — was  barred  by  the  quinquennial  prescription 
and  mora,  from  now  investigating  the  circumstances. 

John  Macdougall,  prior  to  1815,  was  tenant  to  Mr 
Campbell  of  Auehallader.  At  that  time  he  took  re- 
fuge in  the  Sanctuary  for  debt,  and  his  estate  was, 
in  October  1815,  sequestrated  under  the  Bankrupt 
Statutes.  The  creditors,  at  their  first  statutory  meet- 
ing, accepted  of  a  composition  on  their  debts,  and 
among  others,  the  pursuer  agreed  to  discharge  Mac- 
dougall. In  the  testing  clause  of  the  discharge,  filled 
up  at  a  distance  of  time,  the  defenders  stated  that  the 
pursuer  had  improperly  introduced  a  reservation  of 
recourse,  not  only  against  the  other  obligants  in  the 
document  of  debt,  but  also  against  the  principal,  Mac- 
dougall. This  averment  was  denied.  It  appeared, 
with  this  exception,  that  all  the  creditors  discharged 
the  bankrupt  unconditionally. 

Macdougall  was  removed  by  Auehallader  from  pos- 
session of  his  farms,  in  consequence  of  his  insolvency, 
at  the  term  of  Whitsunday  1816,  when  Duncan  and 
Donald  Macmartin  succeeded  him  as  incoming  tenants. 
Macdougall's  sheep  and  stock  had  been  sequestrated 
by  Auehallader,  in  seciurity  and  payment  of  the  rents 
due  to  him  at  Martinmas  1815.     Auehallader  obtained 
warrant  of  sale  from  the  Sherifi^  of  Perthshire,  under 
his  sequestration,  on  17th  November  1815.     In  addi- 
tion to  this  diligence,  the  sheep-stock  and  effects  of 
Macdougall,  who  was  debtor  by  bill  to  the  late  Marquis 
of  Breadalbane,  were  likewise  poinded,  in  virtue  of  a 
warrant  from  the  Sheriff,  on  7th  September  1816.     A 
sale  took  place  on  the  24th  of  September  thereafter,  in 
virtue  of  the  warrant,  and  a  report  was  made  to  the 
Sheriff  (on  23d  December),  who  approved  of  the  pro- 
ceedings on  25th  January  1817.     It  appeared  from  the 
report,  that  John  Stewart,  the  defender,  purchased  part 
of  the  sheep-stock  so  sold  under  the  poinding,  and  that 
the  incoming  tenants,  the  Macmartins,  acquired  the 
same  from  him,  and  paid  the  amount  to  the  poinding 
creditor,  who  guaranteed  the  Macmartins  from  a  claim 
which  the  pursuer  at  that  time  pretended  to  the  stock. 
It  appeared  farther,  that  the  incoming  tenants,  in  taking 
possession  pf-the  farm,  likewise  purchased,  as  they  al- 
leged, from  the  landlord's  factor,  the  part  of  the  sheep- 
stock  which  was  sequestrated  by  the  landlord  for  rent, 
and  that  they  paid  him  the  full  price,  he  at  the  same 
time  granting  to  them  a  guarantee  similar  to  the  one 
by  the  poinding  creditor.     At  the  time  of  these  trans- 
actions and  steps  of  diligence,  no  objection  was  stated 
^by  the  pursuer  or  other  individuals,  and  no  demand 
was  made  against  the  Macmartins  by  Macdougall  at 
that  time,  or  by  the  pursuer. 

-  It  was  alleged  by  the  pursuer,  that  in  April  1819,  he 
had  obtained  letters  of  horning  against  Macdougall  and 
two  others,  on  a  bill  accepted  by  them  to  him,  dated 
20th  September  1815,  and  payable  three  months  afler 
date.  At  that  time  no  further  steps  were  taken  on  the 
bill,  but  on  8th  March  1833,  the  pursuer,  in  virtue  of 
the  homing,  arrested  a  large  sum  in  the  hands  of  the 
Macmartins,  as  being  debtor  to  Macdougall  in  the  price 
of  the  sheep,  of  which  it  was  alleged  they  had  obtained 
possession  on  their  entry  to  the  farm,  and  had  never 
accounted  for  the  price.  On  15Ui  March  1833,  the 
pursuer  took  decree  of  constitution  in  the  Sheriff  Court 


of  Perth  against  Macdougall  and  his  eo-obligants,  and 
on  the  dependence  of  that  action,  another  arrestment 
was  used  in  tlie  hands  of  the  Macmartins ;  and  there- 
afler  in  June,  a  furthcoming  was  brought  against  Mac- 
dougall as  common  debtor,  and  against  the  Macmartins 
as  arrestees.     The  action  was  defended  by  the  Mac- 
martins ;  and  afler  some  procedure,  the  Sheriff  sustained 
the  pleas  which  they  proponed,  viz^  the  quinquennial 
prescription  and  marc^    Adie  presented  an  advocation 
of  the  Sherifi*'s  judgment.     Before,  however,  the  Sheriff 
decided  in  the  furthcoming,  and  prior  to  the  bringing 
of  the  advocation,  Adie  raised  a  summons  of  reduction- 
improbation,  to  set  aside  the  grounds  and  warrants  in 
Auchallader's  sequestration,  and  in  the  poinding  exe- 
cuted by  the  late  Marquis  of  Breadalbane's  orders.     In 
the  reasons  of  reduction,  it  was  alleged  that  the  seques- 
tration was  informal :  That  no  sale  took  place  under  it, 
of  the  sheep  belonging  to  Macdougall,  given  over  on 
valuation  to  the  Macmartins :  That  the  poinding,  as  it 
did  not  take  place  till  afler  Whitsunday  1816,  at  which 
time  the  sheep  had  changed  owners,  was  incompetent 
to  attach,  and  was  informal,  as  not  being  carried  through 
in  terms  of  the  Act,  54  Geo.  III.  c.  137,  §  4 ;  and  that 
the  price  never  having  been  paid  by  the  Macmartins, 
they  were  now  bound  to  pay  him  in  virtue  of  the  ar- 
restment, and  the  summons  concluded  to  have  it  found 
and  declared  accordingly.     The  summons  of  reduction- 
improbation  libelled, 

"  that  the  said  Duncan  and  Donald  Macmartin,  at  the  said  term 
ef  Whitsunday  1816,  then  entered  to  the  possession  of  the  said 
farms  as  incoming  tenaots,  and  at  or  previous  to  that  tfltsn,  they 
received  delivery  and  possession  from  the  said  John  Macdougall 
of  the  stock  of  sheep  then  on  the  said  &rms  belonging  to  him, 
at  the  sight  and  at  the  valuation  of  Archibald  Carmichael,  fanner 
at  Cultain,  and  of  Charles  Campbell,  then  tenant  at  Kinkncx^k, 
being  the  valuators  respectively  and  mutoally  chosen  by  the 
said  John  Macdougall  and  the  saids  Donald  and  Duncan  Mac* 
martin,  for  that  pmrpose ;  and  at  that  time,  sod  oa  that  occasion, 
the  said  Duncan  and  Donald  Macmartin  put  their  own  mark 
upon  the  said  stock,  to  identify  them  as  their  exclusive  pro> 
perty:" 

That  no  part  of  the  price  was  paid,  and  that  it  remained 
in  the  hands  pf  the  Macmartins  unaccounted  for  in  any 
legal  way.  The  summons  also  libelled  alternatively, 
"  or,  at  all  events,  that  the  said  Dunc^  and  Donald 
Macmartin  intromitted  with  the  whole  of  the  said  stock 
belonging  to  the  said  John  Macdougall,  and  were  ac- 
countable to  him,  or  those  coming  in  his  right,  for  the 
full  value  thereof,  at  the  rates  above  mentioned,  or 
whatever  the  actual  value  thereof  might  be.'' 

The  summons  called  to  the  action,  as  defenders,  the 
incoming  tenants,  Macmartins,  the  trustees  of  the  late 
Marquis  of  Breadalbane,  John  Stewart,  the  purchaser  at 
Auchallader's  sequestration,  and  the  trustee  of  Auehal- 
lader the  landlord, — and  the  pursuer  pleaded.  That  he 
was  entitled,  in  the  circumstances,  to  set  aside  the  pro- 
ceedings, as  coming  in  place  of  the  said  John  Mac- 
dougall, as  a  creditor  of  his  asabeYe  nentimied,  and, 
by  virtue  of  his  arrestments  in  the  hands  of  the  de- 
fenders, the  Macmartins,  of  the  sums  due  by  them  to 
John  Macdougall,  as  aforesaid,  and  of  the  subsequent 
proceedings  at  his  instance,  was  entitled  to  obtain  an  ac- 
counting from  them  for  the  value  of  the  said  stocking, 
and  to  get  decree  against  them  for  the  amount  thereof^ 
with  interest,  as  concluded  for  in  the  summons,  to  the 
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extent  of  the  priocipal  sum  and  expenses  due  to  him, 
as  also  for  expenses  of  process. 

The  defenders  cited  appeared,  and  pleaded — (1.) 
The  debts  alleged  to  be  due  to  the  pursuer  by  John 
Macdougall  having  been  contracted  (if  contraeted  at 
all)  prior  to  the  sequestration  of  his  estates  in  October 
1815,  and  the  pursuer  having  been  a  party  to  the  dis- 
charge and  composition-contract  between  John  Mac- 
dougall and  his  creditors,  the  pursuer's  title  to  insist 
in  the  present  action  is  thereby  excluded ;  at  all  events, 
if  the  discharge  be  not  effectual  against  the  present 
pursuer,  the  consequence  must  be  to  revive  the  seques- 
tration, and  thereby  equally  exclude  his  title  and  in- 
terest to  pursue.     (2.)  The  sales  having  been  carried 
through  under  competent  authority  and  diligence,  and 
without  competition  on  the  part  of  the  pursuer,  or  any 
other  pretended  creditor  of  John  Macdougall ;  and  as 
John  Macdougall  could  not  have  maintained  this  ac- 
tion, so  neither  is  the  pursuer  (who  is  liable  to  all  the 
exceptions  pleaded  against  John  Macdougall)  entitled 
to  maintain  it.     (3.)  At  all  events,  the  pursuer  is  barred 
by  acquiescence  in  the  validity  of  the  diligence  and 
sales,  and  by  the  lapse  of  time  and  otherwise,  from 
maintaining  this  action.     (4.)  Even  if  the   diligence 
and  proceedings  sought  to  be  reduced  were  set  aside 
on  the  grounds  libelled,  the  reduction  of  them  would 
not,  after  so  great  a  lapse'  of  time,  affect  onerous  bona 
fide  purchasers  of  the  stock,  who,  relying  on  the  va- 
lidity of  the  exposer's  title  and  diligence,  purchased 
the  stock,  and  paid  the  price  of  the  same.    (6.)  As 
the  claim  against  the  defenders,  Duncan  and  Donald 
Macmartin,  arises  under  a  bargain  alleged  to  have  been 
concluded  in  1816,  for  sheep  and  other  stock;  and  as 
bargains  in  relation  to  moveables  fall  under  the  quin- 
quennial prescription,  and  as  resting-owing  i^  denied, 
the  pursuer's  claim  is  cut  off  by  prescription. 

In  the  advocation,  the  ^wvsxn&r  pleaded^  in  addition 
to  pleas  counter  to  those  sustained  by  the  Sheriff,  that 
the  advocation  ought,  from  its  similarity  in  all  points, 
to  be  conjoined  with  the  reduction  ;  while  the  defen- 
ders, besides  resting  on  the  plea  of  quinquennial  pre- 
scription, denied  that  there  was  such  a  contingency 
as  would  require  a  conjunction  of  the  two  processes : 
the  parties  defenders,  and  conclusions,  being  quite 
different  in  the  reduction-improbation. 

The  processes  were  not  conjoined ;  and  in  the  ad- 
vocation, the  Lord  Ordinary  sustained  the  plea  of 
quinquennial  prescription,  and  advocated  the  cause, 
qualifying  the  interlocutor  by  allowing  a  reference  of 
the  claim  to  the  writ  or  oath  of  the  defenders.  In  the  re- 
duction-improbation, 

"  The  Lord  Ordinary  (5th  March  1836,)  having  considered 
the  record  and  productions,  and  heard  parties,  sustains  the  de- 
fences upon  the  merits,  assoilzies  the  defenders,  and  decerns ; 
finds  the  pursuer  liable  in  expenses ;  appoints  an  account  thereof 
to  be  given  in  ;  and  when  lodged,  remits  the  same  to  the  auditor 
to  tax  and  repctrt. 

"  Note. — The  case  is  bristled  with  defences,  which  the  pur- 
suer has  not  been  successful  in  putting  down.  It  is  impossible 
to  detail  them  here  :  but  a  simple  and  conclusive  general  view 
arises  against  the  pursuer  from  his  own  mora.  He  is  a  creditor 
of  John  Macdougall,  who  was  debtor  for  rent  to  Auchallader, 
and  in  bills  to  Lord  Breadalbane.  He  was  sequestrated  under 
the  Bankrupt  Act,  and  these  two  creditors  attached  his  effects. 
The  pursuer  sajrs  that  the  diligence  by  which  t^ey  did  so  was 


irregular ;  but  the  fact  that  the  one  sequestrated,  and  the  other 
poinded,  is  not  denied,  but,  on  the  contrary,  is  complained  of. 
In  this  situation  the  matter  was  settled  between  them  and 
Macdougall,  and  two  persons  called  Macmartins,  the  incoming 
tenants  ;  the  important  part  of  the  arrangement  being,  that  the 
Macmartins  bought  Macdougall's  stock  at  a  sale  sanctioned  bjr 
the  Sheriff,  and  paid  the  price  to  his  two  creditors,  and  the 
Sheriff  approved  of  the  whole  proceedings.  All  this  took  place 
on  or  before  1817.  Macdougall  was  sequestrated  in  1815;  the 
transference  of  the  stock  was  in  1816 ;  the  Sheriff's  approval 
was  in  1817.  Now,  the  debts  due  to  the  pursuer  by  Mac*- 
dougall  were  prior  to  all  this ;  so  that  he  was  in  a  situation  to 
have  vindicated  his  rights  before  any  thing  had  taken  place. 
Nevertheless,  he  did  nothing,  either  by  action,  or  by  diligence, 
or  protest,  or  any  thing,  till  the  year  1633,  when-  he  asked, 
and  got  a  decree  from  the  Sheriff,  constituting  one  of  his  debts, 
and  arrested ;  and  bis  case  is,  that  he,  as  creditor  of  Mac- 
dougall, is  entitled,  after  a  pause  of  seventeen  years,  to  break 
up  a  transaction  concerning  moveables,  which  has  been  acted 
and  relied  upon,  and  which  no  one  of  the  parties  is  attempting, 
or  has  ever  attempted,  to  disturb.  His  statement,  that  the  trans^ 
action  was  collusive,  and  that  the  price  was  not  paid  by  thm 
Macmartins  to  Breadalbane  and  Auchallader,  without  objection 
by  Macdougall,  are  contradicted  by  the  whole  admitted  or  un- 
doubted facts.  If  such  a  transaction  can  be  disturbed  by  a 
third  party,  at  such  a  distance  of  time,  landlords  and  tenants 
had  better  take  care.  There  are  many  insuperable  obstacles 
in  the  way  of  the  reduction,  independently  oi  this  general 
view." 

The  pursuer  reclaimed  in  the  advocation,  praying 
the  Court  to  alter  the  interlocutor,  and  decern  in  terms 
of  the  libel ;  and  in  the  reduction-improbation  he  also 
reclaimed,  praying  for  a  reversal  of  the  LfOrd  Ordinary's 
interlocutor,  decerniture  in  terms  of  the  libel,  and 

"  to  find  the  defenders,  Duncan  and  Donald  Macmartin,  liable, 
conjunctly  and  severally,  to  account  to  the  pursuer  for  the  price 
or  value  of  the  stock  of  sheep  libelled,  as  particularly  set  forth 
by  the  pursuer  in  the  summons  and  record,  or,  at  least,  as  much 
thereof  as  will  be  sufficient  to  pay  the  pursuer  his  debts,  prin* 
cipal,  interest,  and  expenses,  as  claimed  in  the  summons  and 
record." 

At  advising, 

Solicitor 'Cejural  argued,  from  the  terms  of  the 
summons  libelling  the  sheep  transaction,  it  was  nothing 
less  than  a  sale,  to  which  the  quinquennial  prescription 
was  applicable ;  and  denied  that  the  summons  was 
so  laid  as  to  entitle  the  pursuer  to  an  accounting  for 
the  transaction. 

Lord  Pretident -I  came  here  prepared  to  adhere,  but  I 

rather  feel  some  doubt  now. 

Lord  Corekouse. — I  came  here  intending  to  adhere  to  the  in- 
terlocutor, and  I  still  intend  to  adhere  to  it ;  for  I  think  that 
this  is  just  a  case  where  the  quinquennial  prescription  applies. 
The  common  debtor  never  objected  to  the  transaction  of  the 
sheep,  nor  to  the  diligence  at  all ;  and  it  is  now,  after  a  great 
lapse  of  time,  that  a  party  claiming  right  through  him  attempts 
to  impugn  the  proceedings.  The  creditors  did  diligence.  A 
report  was  made  to  the  Sheriff  in  1817,  who  declares  the  steps 
to  be  correct.  The  money  is  paid  over  by  the  Macmartins  to 
the  poinding  creditor,  and  to  the  landlord,  for  the  sheep  de- 
livered to  them,  and  attached  by  diligence.  Is  not  this  a  case 
for  the  quinquennial  prescription  ?  Now,  are  we,  after  this  lapse 
of  time,  to  go  into  an  investigation  as  to  these  proceedings, 
seeing  the  price  was  paid,  unobjected  to  by  the  common  debtor, 
and  with  the  consent  of  the  seller.  The  chequer  is  completely 
shut  against  the  pleas  maintained  by  the  pursuer.  It  is  too 
late,  by  fiur,  for  a  party  using  diligence  like  the  pursuer  at  this  late 
stage,  and  who  never  interponed  before,  to  seek  now  to  reduce 
these  grounds  and  warrants.  I  conceive  it  was  just  the  object 
of  the  quinquennial  prescription  to  put  a  stop  to  such  a  question 
as  this.     The  Lord  Ordinary,  in  sustaining  the  plea  of  the  quin- 
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quennial  prescription  in  the  advocation,  has  qualified  his  inter- 
locutor, by  allowing  the  pursuer  to  prove  his  claim  by  the  writ 
or  oath  of  the  defenders.  We  shall  see  the  effect  of  that  after- 
wards, probably.  I  do  not  anticipate  much  from  that ;  because 
the  price  was  paid  over  unobjected  to  by  the  common  debtor, 
and  with  the  consent  of  the  seUen  In  addition,  I  agree  with  the 
Lord  Ordinary,  that  the  plea  of  mora  is  a  further  bar  in  the  cir- 
cumstances. I  cannot  account  for  a  delay  such  as  this  in  the 
pursuer  taking  steps,  and  he  has  not  explained.  I  concur  in  the 
Lord  Ordinary's  judgment,  both  in  the  advocation  and  reduc- 
tion. 

Lord  Mackenzie.^-'li  it  sufficiently  appear  that  the  common 
debtor  did  not  object  to  the  proceedings,  I  have  hesitation  in 
concurring  with  Lord  Corehouse.  Certainly  I  cannot  under- 
stand, even  in  the  summons,  wherein  the  sheep  transaction  there 
libelled  differs  from  a  sale.  If  it  be  not  a  sale,  the  Macmartins 
would  appear  then  to  have  run  away  with  the  sheep.  I  cannot 
agree  to  that. 

Lord  Gillies.^'l  am  clear  the  quinquennial  prescription  ap- 
plies in  the  advocation,  though  I  rather  doubt  as  to  the  plea  of 
mora  being  good.  With  that  exception,  I  agree  with  the  Lord 
Ordinary. 

The  Court  accordingly  adhered^  with  additional  ex- 
penses. 

Lord  Ordinary^  Cockburn Act.  Dean  of  Faculty  (Hope), 

R.  Thomson;  John  Court,  S.S.C.,  Ageni AlL  Solicitor- 
General  (Rutherfurd),  Whigham;  Davidsons  and  Syme,  W.S., 
for  Lord  Breadalbanea  Trustees,  and  Stewart ;  W.  Spalding, 
S.S,C.,  for  Macmartins  ;  J.  A.  Campbell, /or  i4i(cAa/Z(M/er. — S., 
C&rA.— fG.D.F.] 


Slst  Men/  1837. 

First  Division. — (G.D.F.) 

No.  265. — The  Magistbates  and  Town  Council 
OF  Pebth,  Pursuers,  v,  Geobge  PentIjAnd  and 
Thomas  Paton,  Defenders. 

Obligation — Contract — Feu- Holding — Superior  and  Vassal — 
Burgage-Holding — The  magistrates  of  a  royal  burgh  con- 
veyed part  of  a  burgh  muir,  lying  within  the  burgh,  to  a  pur- 
chaser,  to  be  held  of  and  under  the  hing,  in  the  usual  manner. 
They  also  inserted  a  clause,  declaring  that  the  subjects  were 
to  be  held  of  and  under  the  magistrates,  on  payment  of  an  an- 
nual feu-duty,  with  a  duplication  on  the  entry  of  heirs  and  sin- 
gular successors,  and  it  wca  provided,  that  the  vassal  should  for- 
feit the  feu,  on  allowing  two  years'  duties  to  run  into  a  third, 
unpaid.  The  deed  contained  a  procuratory  for  resigning  in  tlie 
hands  of  the  magistrates,  but  there  was  no  precept  for  infefl- 
ment.  The  vassal  resigned  on  the  procuratory,  and  his 
instrument  was  recorded  in  the  burgh  register,  and  after 
possession,  disponed  to  another  party :  the  disponee  entering 
with  the  burgh  by  resignation,  as  his  predecessor  had  done. 
The  magistrates  then  brought  a  declarator,  in  which  they  in- 
sisted that  the  whole  prestations  of  the  oriainal  conveyance 
were  binding  on  the  disponee ;  that  the  yearly  payments  were 
real  burdens  /  and  that  the  eUsponee  was  liable  in  the  stipu- 
lated duplication  and  yearly  duties,  at  the  same  time  stating 
their  willingness  to  concur  with  the  disponee  in  mahing  up  an 
effectual  feudal  investiture — Held  that  there  was  an  effectual 
burgage  holding:  (2)  That  no  valid  feu-holding  had  been 
created ;  but  (S.)  that  the  disponee,  by  acceptance  of  the  right 
and  possession,  was  liable  in  the  whole  conditions,  annual  pay- 
ments, and  duplication,  though  these  payments  were  appro* 
priate  to  a  feu-holding :  f4.)  That,  in  the  circumstances,  he 
was  liable  in  the  duplication,  though  his  author  was  alive,  and 
had  been  infeft ;  but,  (&.)  That  the  annual  payments  could 
not  be  declared  real  burdens,  or  affect  singular  successors,  in 
the  present  form. 

The  burgh  muir  of  Perth,  described  as  lying  within 
the  territory,  royalty,  and  jurisdiction  of  the  burgh  of 
Perth,  was  some  years  ago  divided  by  the  Magistrates 


into  a  number  of  lots  for  disposal  to  purchasers.  One 
of  these  lots,  being  lot  No.  15,  was  disposed  of  to  Ro- 
bert Walker,  who  obtained  from  the  Magistrates  a  con- 
veyance to  the  subject  on  13th  January  1807.  The 
Magistrates,  for  and  in  name  of  themselves  and  other 
members  of  the  Town  Council,  and  whole  community 
of  the  burgh,  for  and  in  consideration  of  the  various 
conditions,  provisions,  and  stipulations  after  mentioned, 
sold,  alienated,  and  disponed  to  Walker,  his  heirs  and 
assignees  whomsoever,  heritably  and  irredeemably,  all 
and  whole,  &c.,  and  they  became  bound, 

"  duly,  validly,  and  sufficiently,  to  infeft  and  seise  the  said 
Robert  Walker  and  his  aforesaids,  heritably  and  irredeemably,  as 
said  is,  in  the  said  lot  of  ground,  and  the  pertinents,  upon  their 
own  proper  charges  and  expenses,  to  be  holden  of  our  Sovereign 
Lord  the  King's  Blajesty,  and  his  royal  successors,  immediate 
lawful  superiors  thereof,  in  free  burgage,  fee,  and  heritage,  for 
ever,  for  payment  of  the  burgh  mails,  service  of  bur^h,  and 
others,  as  used  and  wont,  and  that  by  resignation  in  manner 
underwritten  :  And  also,  to  be  holden  of  the  Magistrates  and 
Town  Council  of  the  said  burgh,  and  their  successors  in  office, 
for  themselves,  and  in  name  and  behalf  of  the  whole  oommimity 
of  the  said  burgh,  in  feu-farm,  fee,  and  heritage,  for  ever,  for 
payment  out  of  and  for  the  said  lot  of  ground,  by  the  said  Ro- 
bert  Walker  and  his  foresaids,  to  the  town  chamberlain  of  Perth, 
and  his  successors  in  office,  to  the  use  and  behoof  of  the  com- 
munity of  the  said  burgh,  of  the  price  and  v&lue  of  sixty-eight 
bolls  of  barley  yearly,  to  be  ascertained  in  the  manner,  and  pay^ 
able  in  the  terms  before  mentioned,  with  a  duplication  thereof 
the  first  year  of  the  entry  of  each  heir,  and  of  each  singnliir  sao- 
cesssor,  as  above  set  forth." 

It  was  also  provided  by  the  deed,  that  if  the  disponee 
and  his  foresaids  should  not  make  due  and  punctual 
payment  of  the  said  annual  payment,  but  should  allow 
two  years  to  run  into  a  third  unpaid,  then  and  in  that 
case  they  should  incur  a  forfeiture  of  the  subjects  dis- 
poned, and  of  such  buildings  as  might  be  erected  there- 
on ;  and  that  the  said  Town  Council  should  have  power 
and  liberty,  in  that  case,  to  take  possession  thereof 
brevi  manuj  without  any  action  or  declarator  to  be 
raised  or  executed  for  that  effect,  and  to  use  the  same, 
as  the  property  of  the  community,  in  all  time  there- 
after, or  dispose  thereof  at  their  pleasure.  No  precept 
of  seisin  was  inserted  in  the  deed  of  conveyance,  Irat 
it  contained  a  procuratory  for  resigning  the  subject  in 
the  hands  of  the  Provost,  or  any  of  the  Bailies,  for  in- 
feflment  to  be  given  to  Mr  Walker,  or  his  successors, 
according  to  the  two  several  modes  of  holding  above 
mentioned.  In  virtue  of  the  procuratory.  Walker  re- 
signed in  the  hands  of  one  of  the  Bailies,  by  whom  in- 
feftment  in  burgage  was  given  on  24th  March  1807. 
The  instrument  was  thereafter  recorded  in  the  burgh 
register. 

Walker  erected  buildings.  Sec  and  then  disponed,  in 
November  1812,  to  Pentland,  for  a  price  of  £1650. 
Pentland  received  a  disposition  from  the  seller ;  and 
in  regard  to  the  Magistrates,  Pentland  became  boand 
in  the  prestations  undertaken  by  Walker.  The  dispo- 
sition by  Walker  contained  an  obligation  to  infeft 
Pentland  in  the  manner  pointed  out  by  the  conveyance 
to  Walker.  Pentland  took  possession.  On  12th  Oc- 
tober 1814,  he  resigned  on  the  procuratory  in  his  dis- 
position, in  the  hands  of  the  Magistrates,  and  was  infeft 
more  Imrgi,  and  he  recorded  the  instrument  in  the 
burgh  register. 

Pentland  purdiased  other  lots  from  the  Magistrates* 
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and  acquired  several  lots  by  singular  title.  The  dif- 
ferent portions  so  acquired  by  him  were  however  held 
on  titles. precisely  similar  to  the  titles  on  which  he  held 
the  lot  purchased  by  Walker  from  the  Magistrates,  and 
conveyed  to  him. 

Pentland  paid  all  the  duties  exigible  by  the  Magis- 
trates for  a  length  of  time,  but  event uall}*^  he  became 
indebted  in  duties  and  duplications  to  the  burgh  in  the 
sum  of  £749,  as  at  Martinmas  1827*  It  appeared, 
that  on  Pentland's  insolvency,  his  trust-disponees,  J. 
J.  Fraser  and  C.  C.  Stewart,  granted  a  letter  obliging 
themselves  in  payment  of  that  sum,  and  Pentland  him- 
self also  joined  in  it  subsequently,  and  the  sum  itself 
was  paid,  but  no  payment  was  made  in  name  of  inter- 
est. The  above  trust-disponees  by  a  deed  of  devolution 
and  trust,  conveyed  the  insolvent's  estate  to  the  defen- 
der Paton,  who  made  up  titles,  and  resigned  in  the 
hands  of  the  Bailies  of  the  burgh,  and  was  infeft  In 
December  1831. 

The  Magistrates  brought  this  action  of  declarator 
and  payment  against  Pentland,  and  Paton  his  trustee, 
to  have  it  declared,  (1.)  That  the  whole  conditions, 
provisions,  declarations,  stipulations,  and  obligations 
contained  in  the  said  several  origind  charters,  agree- 
ments, dispositions,  assignations,  and  conveyances  of 
the  same,  and  infeflments  and  instruments  of  sasine 
following  thereon,  before  mentioned,  whether  of  the 
dates  before  mentioned,  or  of  whatever  other  date  or 
dates  the  same  may  be,  are  binding  and  obligatory  upon 
the  said  George  Pentland,  and  also  upon  the  said 
Thomas  Paton,  as  trustee  foresaid,  for  his  behoof,  and 
that  of  his  creditors,  before  mentioned,  defenders,  for 
their  respective  rights  and  interests,  as  said  is :  (2.) 
That  the  yearly  payments  for  the  lot  so  conveyed,  are 
valid,  legal,  and  real  burdens  attaching  to  and  affecting 
the  said  portions  or  lots  of  land  or  ground,  tenements 
and  others,  before  specified  and  described  respectively, 
and  are  payable  to  the  pursuers  and  their  successors 
in  office,  for  behoof  of  the  community  foresaid,  out  of 
and  for  the  subjects  before  described,  by  the  possessors 
and  occupiers  thereof;  and  that  the  Magistrates  are 
entitled  to  demand  payment  of  these  burdens,  and  to 
recover  the  same  from  the  times  they  fell  due :  (3.) 
That  if  the  said  George  Pentland,  or  the  said  Thomas 
Paton,  trustee  as  said  is,  defenders,  or  his  or  their  heirs, 
successors  or  assignees,  shall  fail  to  make  due  and  punc- 
tual payment  of  the  said  price  and  value  of  the  quan- 
tity of  barley  for  the  said  lot  in  the  burgh  muir,  before 
specified,  to  be  ascertained  as  said  is,  or  of  any  of  the 
other  annual  money  payments  for  the  respective  lots 
of  ground,  or  other  properties  before  mentioned,  and 
that  at  the  terms  of  payment  before  set  forth,  and 
shall  allow  two  years  thereof  to  run  into  a  third  unpaid, 
then  and  in  that  case  he  and  they,  and  their  foresaids, 
shall  incur  a  forfeiture  of  the  lot  or  lots  of  ground,  or 
other  properties  for  which  such  payment  or  payments 
shall  so  remain  unpaid,  with  the  whole  houses  or  other 
erections  built  or  made  thereon,  as  set  forth  in  the 
foresaid  original  charters,  agreements,  conveyances  of 
the  same,  and  infefbments  following  thereon,  before 
severally  mentioned ;  and  that  the  said  several  subjects 
must  be  held  by  the  heirs,  successors,  and  assignees  of 
the  said  Greorge  Pentland,  and  of  the  said  Thomas 
Paton,  SIS  trustee  foresaid,  under  the  like  condition  of 


irritancy  and  forfeiture :  (4.)  That  Pentland  and  his 
trustee  should  be  decerned  to  make  payment  specially 
of  the  sums  due  annually  on  each  lot  since  Martinmas 
1828,  and  of  the  interest  remaining  unpaid  on  the  prin- 
cipal sum  contained  in  the  personal  obligation  by  the 
trust-disponees  of  Pentland,  and  obligation  by  Pent- 
land himself.  The  Magistrates  made  a  judicial  offer 
to  concur  with  the  defenders  in  making  up  an  effectual 
feu-holding. 

The  pursuers  pleaded — (1.)  The  defenders,  in  virtue 
of  the  obligations  contained  in  the  deeds  under  which 
they  hold  the  Spey  Ridge  and  Burgh  Muir  subjects, 
and  of  their  possession  of  the  subjects  under  them, 
are  liable  in  implement  of  the  conditions  contained 
in  gremto  of  those  titles,  and  consequently,  in  pay- 
ment of  the  sums  concluded  for  in  the  present  action  : 
Magistrates  of  Perth  r.  Stewart,  July  11,  1835.  (2.) 
The  defenders  are,  in  like  manner,  liable  in  payment 
of  the  annual  sum  stipidated  to  be  paid  for  the  house 
in  Prince's  Street,  in  virtue  of  the  agreement  and 
contract  relative  thereto,  and  possession  taken  and 
continued  as  condescended  on.  (3.)  The  sum  con- 
ditioned for  under  the  obligation  of  13th  December 
1827,  is  in  like  manner  justly  due  by  the  defender, 
Mr  Pentland.  The  pursuers  having  all  along  offered 
to  grant  any  such  deeds  as  might  be  thought  neces- 
sary or  advisable  in  the  circumstances,  the  pleas  found- 
ed upon  the  delay  or  failure  to  grant  such  deeds  are 
untenable. 

The  defenders  pieaded — (1.)  The  pursuers  have  no 
title  to  pursue  the  present  action.  By  the  charters 
libelled  on,  the  Magistrates  alienated  the  property  in 
question,  to  be  held  by  the  disponee  as  vassals  of  the 
Crown  in  burgage,  and  his  title  as  Crown  vassal  being 
completed,  the  Magistrates  were  thereby  entirely  di- 
vested of  all  connection  with  the  property,  they  being, 
thenceforward,  neither  superiors  of  the  property,  nor 
standing  in  any  other  relation  to  it,  recognised  by  the 
law  of  Scotland.  They  have  not,  therefore,  any  title 
legally  connecting  them  with  the  charters  in  question, 
on  which  they  can  sue  out  any  action  declaratory  of 
their  provisions.  (2.)  At  any  rate,  there  are  no  grounds 
on  which  the  conclusions  of  the  action  can,  on  their 
merits  be  maintained.  The  rights  sought  to  be  en- 
forced, are  rights  which  are  alleged  to  arise  to  the  Ma- 
gistrates out  of  the  charters,  over  and  above  the  mere 
constitution  of  a  burgage  tenure.  But  there  is  nought 
contained  in  the  charter  except  the  mere  constitution 
of  the  burgage  tenure,  created  in  such  a  way  as  to 
render  it  possible  for  the  law  to  recognise  or  enforce 
it.  (3.)  In  particular,  the  tenure  of  feu  attempted  to 
be  created  by  the  charters  is  entirely  inept,  and  neither 
the  tenure  itself,  nor  any  of  the  duties,  incidents,  or 
casualties  attached  to  it  are  capable  of  being  legally 
recognised  or  enforced.  (4.)  There  are  no  grounds 
for  having  it  legally  declared,  that  the  provisions  or 
stipulations  sought  to  be  enforced  are  reed  burdens  on 
the  subjects,  inasmuch  as  none  of  the  competent  and 
established  methods  of  making  them  such  were  adopted, 
and  the  only  mode  in  which  they  were  attempted  to 
be  created  real  burdens,  is  one  which  is  altogether 
inept  and  ineffectual.  (5.)  There  are  no  grounds  for 
pursuing  the  personal  conclusions  sought  to  be  en- 
forced against  the  defenders,  inasmuch  as,  1.  Even  in 
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regard  to  the  original  disponees  there  was  no  personal 
contract  formed  in  regard  to  the  matter  of  these  con- 
clusions, in  such  a  way  as  the  law  can  recognise  and 
enforce ;  and,  2.  At  any  rate,  even  if  binding  against 
the  original  disponees,  Uiey  cannot  be  enforced  against 
the  defenders,  who  are  singular  successors,  and  are  not 
bound  to  any  thing,  except  what  was  competently  made 
a  real  burden  on  the  subject.  (6.)  The  pursuers  could 
not  claim  enforcement  of  the  feu- duties  and  other  pres- 
tations connected  with  these,  without  giving  the  defen- 
ders a  valid  feu-charter.  Even  on  the  footing  of  a 
mutual  contract,  the  feu-duties  and  corresponding  pres- 
tations could  only  be  held  to  be  given  as  a  considera- 
tion for  obtaining  a  valid  feu-  holding,  with  a  power  of 
indefinite  subinfeudation  and  other  attendant  privileges. 
But  as  the  pursuers  have  not  given,  and  cannot  give  a 
valid  feu-charter,  they  are  not  entitled  to  enforce  the 
corelative  stipulations.  (7.)  The  charters,  as  now 
sought  to  be  enforced  by  the  pursuers,  are  irregular 
and  inept  rights,  in  regard  to  which  the  defenders  have 
no  security  that  they  may  not  be  brought  under  chal- 
lenge, on  the  very  ground  of  their  ineptness,  by  the 
pursuers'  successors  in  office  ;  and  the  defenders  would, 
at  any  rate,  be  entitled  to  retain  the  feu-duties  until  a 
valid  and  unchallengeable  title  were  given  them.  (8.) 
The  declaratory  conclusions  of  the  summons  being 
untenable,  the  petitory  conclusions  cannot  be  main- 
tained. (9*)  Even  if  the  feu-duties  libelled  on  were 
due,  the  claim  for  interest  on  the  arrears  is  untenable. 
(10.)  There  is  no  money  debt  due  by  the  defenders, 
either  under  the  alleged  personal  obligation  of  Mr 
Pentland,  or  otherwise ;  on  a  fair  adjustment  of  ac- 
counts, the  defenders  are  the  creditors,  and  not  the 
debtors  of  the  pursuers.  (11.)  In  any  event,  the  de- 
fender, Mr  Paton,  would  only  be  liable  qua  trustee, 
and  not  personally. 

"  4M  Fehruwry  1837 — The  Lord  OwUnary  having  heard 
couDscl  for  the  parties,  in  respect  of  the  decision  of  the  Court 
in  the  case,  the  Magistrates  of  Perth  v.  Stewart,  11th  July 
1835,  Decerns  against  the  defenders,  as  libelled,  for  payment  of 
the  several  sums  of  £440.  13.  1. ;  £18,  and  £9.  6s.,  concluded 
for  in  the  summons,  with  the  legal  interest  thereof  from  the 
16th  day  of  January  1634,  being  the  date  of  citation  to  this 
action,  and  until  payment :  Decerns  against  them  also  for  pay- 
ment of  the  sum  of  £46.  18.  10,  concluded  for,  with  the  legal 
interest  thereof  from  the  date  of  calling  this  action  in  Court, 
being  20th  February  1834,  and  until  payment,  besides  the  dues 
of  extract ;  and  allows  the  decree  to  go  out  and  be  extracted 
ad  interim :  Quoad  uhra,  before  farther  answer,  grants  warrant 
for  letters  of  diligence  at  the  pursuers'  instance,  against  havers, 
for  recovery  of  all  writings  tending  to  instruct  the  allegations 
contained  in  the  22d  article  of  the  pursueis'  condescendence, 
and  commission  to  the  Judge  Ordinary  of  the  bounds  within 
which  the  havers  may  be,  to  take  their  examinations  and  re- 
ceive their  exhibits,  to  be  reported." 

The  defenders  reclaimed.     At  advising, 

Lord  Gillus — This  is  precisely  similar  to  the  case  mentioned 
by  the  Lord  Ordinary  in  hiB  interlocutor.  We  can  only  pro- 
nounce a  judgment  here  similar  to  the  one  in  Stewart's  case. 

Lord  President, — It  is  quite  ridiculous  to  have  the  same  case 
over  again. 

The  other  Judges  concurred,  and  the  Court  unani- 
mously adhered. 

Lord  Ordinary,  FuUerton. — Act.  Dean  of  Faculty  (Hope), 
Patton;  William  Murray,  W.8.,  Agent Alt.  S olicitor- Gene- 
ral (Rutberfurd),  Penney  J  Roy  and  Wood,  W.S.,  Agents 

D.,  C/erA.-[G.U.F.l  >  *      J 


3\st  May  1837. 

FiEST  Division. — (G.D.P.) 

No.  266. — David   Arnott,   Pursver,  v,   Wiixiam 

GiLMouR  and  Others,  Defenders, 

Liability — Company — Partnership — Joint  Adventure — Congre- 
gation — Bill  of  Exchange — Solidum  et  pro  rata — Process — 
Jury  Cause — Issue —  The  treasurer  and  managert  qf  a  Relief 
congregation  granted  a  promissory^note  for  a  loan  of  money  on 
behalf  of  the  association,  and  the  payee  brought  an  action,  eon' 
eluding  for  payment,  not  against  those  who  subscribed  the  biU, 
but  against  a  number  of  individuals,  oj  being  liable  to  him  as 
members  of  the  congregation,  and  also  as  having  engaged  in 
a  speculation  for  erecting  the  chapel  and  building  houses  :  and 
they  alleged  that  they  were  not  the  obligants  in  the  bill,  and 
were  mere  attenders  on  the  ordinances  of  religion- — Held  that 
the  issues  for  a  jury  were :  (l.)  whether  the  managers  of  the 
said  congregation,  or  any  of  them,  granted  the  said  promissory- 
note  :  or,  (2.)  whether  the  defenders,  or  any  of  them,  were, 
conjunctly  and  severally,  indebted  and  resting^owing  the  sum 
contained  in  the  promissory-note,  with  interest  thereon. 

The  late  James  Arnott  lent  a  sum  of  money  to  the 
Relief  congregation  in  Brighton  Street,  Edinburgh,  on 
a  promissory-note,  signed  by  the  managers  of  the  con- 
gregation and  their  treasurer.  The  pursuer  having  ac- 
quired right  to  the  note  on  the  decease  of  the  original 
payee,  brought  this  action  against  the  defenders,  and  a 
variety  of  individuals,  concluding  for  payment  against 
them,  as  being  liable  as  members  of  the  congregation. 
The  defenders  who  appeared  to  the  action,  stated,  that 
they  knew  nothing  of  the  promissory-note,  never  hav- 
ing signed  it ;  that  they  had  no  concern  in  obtaining 
the  loan,  or  in  any  transaction  in  regard  to  the  chapel ; 
and  it  was  alleged  by  them,  that  they  were  mere  attend- 
ers on  the  ordinances  of  religion,  and  some  of  them  had 
left  the  chapel  prior  to  the  date  of  the  promissory-note. 

The  pursuer  stated  in  his  condescendence,  that  in 
1825,  a  number  of  persons,  including  the  defenders, 
associated  themselves  into  a  congregation  in  a  chapel 
in  Brighton  Street,  where  the  ordinances  of  religion 
were  administered.  In  the  second  statement  of  the 
condescendence,  the  pursuer  averred,  that  '<  these  per- 
sons, or  several  of  them,  including  all  the  present  de- 
fenders, likewise  formed  themselves  into  an  association, 
and  embarked  in  other  undertakings  of  a  different  kind ; 
in  particular,  (1.)  they,  by  a  committee  of  manage- 
ment, feued  a  plot  of  ground  from  M.  R.  Y.  Anderson, 
W.S.,  in  Brighton  Street  aforesaid,  and  on  10th  Oc- 
tober 1826,  obtained  from  him  a  feu-disposition  there- 
of, in  name  of  certain  persons  as  trustees,  for  behoof  of 
the  congregation,  and  under  the  declarations  and  con- 
ditions therein  set  forth,  and  are  here  referred  to: 
(2.)  they  proceeded  to  erect  a  chapel  upon  part  of  the 
ground  so  feued  by  them;  and,  (3.)  they  also  pro- 
ceeded to  erect  on  another  part  of  that  ground  two 
large  tenements  of  houses.  This  proceeding  was  a 
speculation  entered  into,  and  carried  on  with  the  view 
to  its  affording  a  profit  to  the  defenders,  and  the  other 
members  of  the  association.  At  all  events,  all  the  de- 
fenders became  parties  to  the  said  association,  and  were 
members  of  it  when  the  debts  after  mentioned  were 
contracted  to  the  pursuer.'' 

A  record  having  been  made  up, 

*'  nth  February  1637 The  Lord  Ordinary  having  beard 

parties'  procurators:  Finds  that  the  only  relevant  ground  of 
the  liahihty  sought  to  be  established  against  the  defenders,  is, 
that  they  were  members  of  the  association,  set  forth  in  the 
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second  article  of  the  purftuer's  oondescendeoce,  as  formed  for 
the  purposes  therein  mentioned,  and  remits  to  the  issue  clerks 
to  adjust  an  issue  agreeably  to  the  above  finding. 

"  Note There  is  some  ambiguity  in  the  term  •  congrega- 
tion.' In  one  sense  it  may  denote  the  whole  body  of  persons, 
united  by  a  common  4Kttendance  at  one  place  of  worship,  and 
the  participation  in  the  ordinances  there  administered.  In  t  e 
other,  it  is  used  as  the  designation  of  the  more  limited  number 
of  persons  who  are  associated  for  the  secukr  purpose  of  pro- 
viding the  accommodations,  and  raising  and  administering  the 
necessary  funds.  The  Lord  Ordinary  thinks,  that  it  is  in  this 
last  character  alone,  that  the  members  can  be  held  to  incur  any 
responsibility  to  persons  advancing  money  to  the  association. 
He  cannot  think  that  persons  who  are  merely  seat  holders  or 
communicants  in  a  particular  chapel,  become,  merely  by  such 
attendance,  liable  for  the  debts  which  may  be  contracted  in  re- 
gard to  it.  Indeed  it  appears  from  the  record,  that  the  liability 
of  the  defenders  is  not  put  upon  this  last  ground.  The  sum- 
mons  no  doubt  sets  forth,  that  the  money  was  advanced  to  the 
'  Relief  Brighton  Street  Congregation,'  and  that  the  defenders, 
as  members  of  it,  are  liable.  But  it  is  dear  from  the  record 
that  the  term  is  used,  not  as  denoting  the  whole  sitters  and  com- 
municants, but  as  the  designation  of  the  body  associated  for 
the  secular  purposes  of  feuing  ground,  and  erecting  a  chapel 
and  other  buildings  on  it.  This  last  association  is  dearly  dis- 
tinguished from  die  other  in  the  second  article  of  the  conde- 
scendence, and  in  the  other  articles  it  is  the  '  assodation,'  in 
this  last  sense,  to  which  the  money  is  said  to  have  been  ad- 
vanced, and  of  which  the  defenders  are  said  to  have  been  mem- 
bers, while  this  last  drcumstance  is  the  proper  ground  of  the 
liability,  as  stated  in  the  pursuer's  third  plea  in  law.  It  appears 
to  the  Lord  Ordinary  Uien,  that  the  main  question  of  fact 
between  the  parties  is,  whether  or  not  the  defenders  were 
members  of  the  assodation  which,  under  the  designation  of  the 
'  Relief  Brighton  Street  Chapel,'  was  formed  for  the  purpose  of 
feuing  ground,  building  a  chapel,  &c  He  has  thought  it  bettei;, 
however,  to  leave  the  predse  terms  of  the  issues  to  be  adjusted 
in  the  usual  way." 

Issues  were  accordingly  prepared,  but  the  pursuer 
reclaimed,  praying  for  decree  in  terms  of  the  libel. 
At  adyising, 

Lord  CURies I  think  the  Lord  Ordinary  has  prejudged  the 

question  which  is  at  issue.  He  finds  that  "  they  were  mem- 
bers." This  is  doing  by  implication  what  ought  to  be  done  by 
the  jury. 

P.  Robert9on,for  reclaimer,  argued,  that  the  Lord  Ordinary 
meant  that  the  defenders  were  only  to  be  rendered  liable,  provided 
it  could  be  proved  that  they  had  associated  themselves  for  the 
purposes  of  feuing  ground  and  erecting  buildings,  and  so  held 
themselves  out  to  the  pursuer  as  liable.  It  was  not  so  much  a 
question  of  being  liable  purely  as  members  of  the  congregation, 
as  an  assodation  for  other  purposes. 

Lord  GiUie$ It  necessarily  follows  from  the  interlocutor, 

88  I  read  it,  that  it  is  found  relevant  that  they  are  members. 

The  other  Judges  coincided  in  this  view,  and,  ac- 
cording to  Lord  Gillies's  suggestion,  adopted  the  fol- 
lowing as  the  issues  for  the  jury,  out  of  those  prepared 
by  the  issue  clerks : 

'*  It  being  admitted,  that  on  the  10th  day  of  October  1826, 
certain  individuals,  members  of  a  congregation  in  connection 
with  the  body  of  dissenters,  denominated  Relief,  feued  a  cer- 
tain portion  of  ground  for  the  purpose  of  erecting  a  chapel, 
and  certain  other  buildings,  in  Brighton  Street,  Edinburgh,  in 
terms  of  a  feu-disposition,  diated  said  10th  day  of  October  1826: 

"  It  bdng  also  admitted  that  the  pursuer  is  executor  of  the 
said  James  Amott^  and  in  right  of  the  promissory-notes  after 
mentioned : 

"1.  Whether,  on  or  about  the  5th  day  of  December  1830, 
the  managers  of  the  said  congregation,  or  any  of  them,  granted 
to  the  late  James  Amott  the  promissory-note,  No.  3  of  process, 
for  the  Mm  of  £200';  and  on  or  al^out  the  6th  day  of  June 


1831,  the  other  promissory-note,  No.  4  of  process,  for  £150^ 
or  either  of  them  ?  Or, 

"  2.  Whether  the  defenders,  or  any  of  them,  are  conjunctly 
and  severally  indebted  and  resting-owing  to  the  pursuer  in  the 
sums  contained  in  the  said  promissory- notes,  or  either  of  them, 
or  any  part  thereof,  with  interest  thereon  ?" 

The  interlocutor  of  the  Court  was  to  the  following 
effect : 

"  Recal  the  interlocutor  reclaimed  against,  and  sustain  the  pre- 
amble and  iirst  issue  in  this  case,  and  the  latter  part  of  the  se- 
cond issue,  as  amended  by  the  clerk ;  and  refuse  the  third  and 
fourth  issues,  and  remit  to  the  Lord  Ordinary  to  proceed  ac- 
cordingly." 

Lord  Ordinary^  Fullerton. — Act.  P.  Robertson,  Marshall; 

David  Mitchell,  S.S.C,  Ayent Alt,  Dean  of  Faculty  (Hope). 

D.  McNeill,  J,  S.  More,  J.  Hamilton ;  Alexander  Gifford  and 
John  Gardiner,  Agents D.,  Clerk f^-^l''-] 


Ut  June  1837. 
FiEST  Division (G.D.F.) 

No.  267.- — James  Russell  and  Mandatory,  Pur* 
suers,  V.  Anbeew  Cmchton,  Defender. 

Process — Nobile  Offidum — Patent  Invention,  Infringement  of 
— Jury  Cause — Affidavits — A  patentee  of  a  manuf adoring  pro- 
cess  brought  an  action  of  declarator  and  damages  against  a  party ^ 
who,  he  alleged^  was  infringing  the  patent,  and  before  the  record 
was  closed,  moved  the  Court  to  grant  warrant  to  persons  ofskiU 
to  inspect  the  defender* s  works,  in  presence  of  the  parties  and 
their  agents,  to  report  as  to  the  method  adopted  in  his  works, 
on  the  plea  that  it  was  necessary  for  the  information  of  the 
jury,  as  they  could,  in  a  question  of  infringement,  form  no  opi- 
nion by  a  mere  inspection  of  the  articles  manufactured  by  the 
two  parties.  In  support  of  his  allegations  the  pursuer  lodged 
affidavits.  The  motion  was  resisted  by  the  defender,  on  the 
ground  that  his  method  was  a  secret,  and  that  the  Court  had 
tto  authority,  and  there  was  no  precedent,  for  granting  the 
view —  The  Court,  however,  ordered  an  inspection  of  the  de- 
fender's works,  to  take  place  at  the  sight  of  persons  of  skill, 
and  also  of  the  solicitor  of  the  pursuer,  and  ordained  the  de- 
fender to  put  his  machinery  to  work,  and  to  give  every  facility 
to  the  viewers,  for  the  purpose  of  ascertaimng  the  process  need 
by  the  defender —  The  Court  likewise  ordained  the  pursuer,  in 
like  manner,  to  exhibit  his  works  to  the  viewers,  in  order  that 
they  might  be  the  better  able  to  report  as  to  the  alleged  infringe- 
ment of  the  patent  process. 

A  patent  for  an  improvement  in  the  manufacture  of 
gas  tubes,  was  some  years  ago  obtained  in  England  by 
Cornelius  Whitehouse,  in  the  county  of  Stafford,  ex- 
tending over  the  united  kingdom.  The  pursuer,  a 
manufacturer  in  Stafford,  obtained  an  assignment  of 
the  patent,  with  authority  to  use  the  process  in  the 
united  kingdom,  and  in  virtue  thereof,  he  established 
a  manufactory  at  Glasgow.  He  brought  this  action 
against  the  defender,  a  manufacturer  in  Glasgow,  to 
have  it  declared  that  he  was  infringing  the  patent,  and 
to  recover  damages  as  a  reparation  for  the  infringe- 
ment, on  the  ^legation  that  the  defender  had  adopted 
and  executed  the  patent-process  and  invention  in  his 
manufactory,  to  the  injury  and  damage  of  the  pursuer. 
The  record  was  in  course  of  being  made  up,  in  which 
no  objection  was  stated  to  the  validity  of  the  patent  or 
specification,  when  the  pursuer  applied  to  the  Court 
for  authority  to  inspect  the  manufactory  of  the  de- 
fender, in  order  that,  when  the  case  went  to  the  jury, 
he  might  have  full  information  to  lay  before  themr  as 
to  the  mode  of  working  practised  by  the  defender,  as, 
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without  an  inspection,  he  argued  that  the  jury  could 
not,  in  a  question  of  infringement,  say  whether  the 
patent  were  violated  or  not  by  a  mere  examination  of 
the  tubes  manufactured  by  the  parties.  The  motion 
was,  "  to  allow  persons  of  skill  in  such  matters  to  in- 
spect the  defender's  works,  in  presence  of  the  pursuer 
and  his'  mandatory,  or  either  of  them,  and  of  the  agents 
of  the  parties."  Minutes  of  debate  were  ordered  by 
the  Court.     {Supra^  Vol.  IX.  p.  153.) 

The  pursuer  cited  a  series  of  cases,  principally  from 
English  practice,  in  support  of  his  application :  Astley 
t».  Taylor,  1  Sh.  App.  Cases,  p.  54.  Puller  v.  Fraser, 
11th  March  1826;  Sh.  IV.  p.  551.  Godson  on  PatenU, 
Ed.  1823,  p.  182.  Law  Reports  (Court  of  Chancery) 
on  Patent  Cases.  Repertory  of  Arts,  Vol.  XVII.  p. 
168.  21st  November  1834,  Crompton,  Neesom  and 
Roscoe's  Reports,  I.  p.  64.  Russell  (the  present  pur- 
suer) V.  Russell,  29th  August  1 836,  Chancery  Reports, 
(a  case  similar  to  the  present,  where  the  Vice- Chancel- 
lor in  England  ordered  an  inspection  of  the  works  of 
the  defendant,  a  manufacturer  of  gas  tubes,  to  take 
place  at  the  sight  of  scientific  men,  and  of  the  solicitor 
of  the  plaintifi).  The  pursuer  in  the  present  case,  fol- 
lowing the  practice  in  England,  lodged  several  affidavits 
in  support  of  his  motion,  to  have  access  and  inspection 
of  the  works,  and  he  produced  specimens  of  the  tubes 
manufactured  by  him. 

The  defender  resisted  the  motion  on  the  following 
grounds — (1.)  That  such  an  inspection  would  be  most 
injurious  to  the  defender.  He  carries  on  an  extensive 
business  as  a  manufacturer  of  tubes,  pipes,  and  similar 
articles.  His  mode  of  manufacture  embraces  various 
inventions  and  improvements  which  are  known  to  the 
defender  alone.  These  being  his  own  discoveries,  he 
is  entitled  to  reap,  and  is  at  present  enjoying  the  ex- 
clusive benefit  of  them.  The  very  circumstance  of  his 
not  being  protected  by  any  patents  strengthens  his 
claim  to  secrecy.  A  disclosure  of  his  principles  or 
modes  of  manufacture  to  the  public,  and  more  especially 
^to  the  pursuer,  would  be  to  the  defender  most  injurious. 
(2.)  llie  application  is  premature.  The  demand  is 
made  before  the  pursuer  has  revised  his  condescen- 
dence. If  a  motion  for  inspection  is  to  be  entertained 
at  any  time,  or  in  any  form,  it  ought  in  justice  to  the 
defender  to  be  delayed  as  long  as  possible.  The  motion 
for  general  inspection  of  the  defender's  works  is  here 
however  made  almost  in  initio  litis.  Supposing  the 
pursuer  to  get  the  inspection,  what  assurance  has  the 
defender  or  the  Court  that  he  will  proceed  with  his 
action  ?  If  the  defender  be  correct  in  his  understand- 
ing or  suspicions,  the  pursuer  will  in  all  probability 
desert  the  case  when  he  has  attained  his  object,  by 
getting,  through  tlie  inspection,  information  as  to  the 
defender's  manufacture.  The  process  may,  for  aught 
that  appears,  be  a  mere  disguise,  intended  simply  as  a 
vehide  for  unduly  obtaining  knowledge  of  the  defender's 
inventions.  It  is  not  necessary  for  the  argument,  to 
put  this  higher  than  a  mere  supposition.  If  even  there 
be  the  risk  of  the  pursuer's  motion  having  such  an 
effect  upon  the  interests  of  the  defender,  that  ought  to 
be  a  sufficient  objection  to  the  motion.  For  it  will  be 
observed,  that  the  injury  which  the  defender  says  is  to 
arise  to  him  by  the  exposure  of  his  works  and  revela- 
^n  of  his  secrets,  more  especially  to  the  pursuer,  never 


can  be  repaired.  Even  if  the  pursuer  could  make  out 
a  strong  case  for  immediate  inspection,  on  the  ground 
that  this  is  necessary,  hoc  statu^  to  enable  him  to  frame 
his  averments,  or  prepare  his  record,  his  claim  would 
be  neutralised  by  the  opposite  and  stronger  equity  due 
to  the  defender.  The  pursuer  is  the  assailant  in  this 
process,  and  must  make  out  his  own  averment  and 
ground  of  action.  Although  the  Court  may  be  entitled 
to  help  the  pursuer,  by  giving  him  such  aids  as  are 
deemed  necessary  for  the  attainment  of  justice,  yet 
justice  is  also  due  to  the  defender,  who  is  always  the 
favoured  party  in  a  cause.  The  pursuer,  however, 
would  not  only  make  the  defender  furnish  evijience 
against  himself  at  this  stage  of  the  process,  but  would 
have  him  judicially  compelled  to  furnbh  this  evidence 
with  an  immense  sacrifice,  and  without  even  making 
out  a,  prima  facie  case.  The  motion  for  access  is  made 
on  a  simple  averment  of  infringement.  (3.)  That  there 
is  no  authority  in  Scotch  law  for  such  procedure.  (4.) 
It  is  said  that  the  motion  is  sanctioned  by  the  form  and 
practice  of  the  English  Courts.  The  defender  confesses 
that  he  can  find  no  warrant  or  information  for  this  in 
any  of  the  English  authorities.  The  Court  is  well 
aware  of  the  danger  of  relying  upon  English  cases  or 
dicta,  more  especially  where  these  relate  to  technicali- 
ties or  matters  of  form.  The  leading  distinctions  in 
England,  between  proceedings  of  courts  of  law  and  pro- 
ceedings in  courts  of  equity,  come  into  the  question  of 
inspection  as  it  has  been  apparently  raised  in  England. 
There  seems  to  be  no  power  in  the  common  law  courts 
for  ordering  an  inspection  even  for  the  purposes  of 
trial,  or  where  the  plaintiff  has  made  out  a  case  almost 
of  necessity.  There  does  appear  in  England  a  remedy 
to  a  plaintiff  who  has  made  out  a  strong  prima  facie 
case  against  the  defender,  and  where  inspection  has 
become  absolutely  necessary  to  enable  the  plaintiff  to 
conduct  his  trial.  The  relief  is  only,  however,  afforded 
through  an  application  to  Chancery,  and  would  appear 
to  be  viewed  as  an  extraordinary  remedy,  only  granted 
upon  strong  cause  shown,  while  the  inspection  is  or* 
dered  by  scientific  persons  alone  without  the  presence 
or  interposition  of  the  parties  in  the  cause.  At  all 
events,  there  seems  nothing  in  the  English  procedure 
to  detract  from  the  main  argument  of  the  defender 
against  an  inspection  being  ordered  at  this  stage  of  the 
procedure,  or  being  granted  in  the  form  now  craved. 
The  peculiarity  of  English  proceedings,  and  the 
despatch  with  which  parties  there  proceed  to  trial, 
scarcely  admit  of  the  defender's  argument  being  uiged 
in  the  English  Courts.  The  defender  understands  that 
a  party  reaches  trial  in  England,  in  a  case  like  the  pre- 
sent, almost  immediately  on  filing  his  declaration,  and 
getting  the  defendant's  answer,  there  being  no  framing 
and  closing  record,  adjusting  of  issues,  nor  any  part  of 
the  long  procedure  which  necessarily  precedes  a  trial 
according  to  our  forms.  The  defender  has  made  some 
inquiry  into  the  practice  in  the  English  Courts  on  this 
subject.  His  information  generally  is,  that  there  is 
nothing  in  that  practice  tending  to  solve  the  present 
point,  as  it  occurs  under  the  practice  before  the  Scotch 
Court ;  but  that,  so  far  as  general  principles  go,  the  de- 
fender's argument  ought  to  be  a  sufficient  answer  to  the 
pursuer's  demand,  more  especially  firom  its  being  made 
at  tliis  stage  of  the  proceedings,  and  not  being  sup* 
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ported  upon  any  plea  of  necessity,  or  being  now  requi- 
site for  the  trial  of  the  issue.  (5.)  Personal  exceptions 
were  taken  to  the  affidavits  lodged  by  the  pursuer,  as 
being  by  parties  closely  connected  with  the  pursuer, 
or  in  his  employment.     At  advising, 

Lord  President Unless  an  inspection  is  granted,  any  patent 

may  be  infringed,  if  we  were  to  believe  the  averment  of  the  de- 
fender here,  that  he  has  secrets. 

lard  GiiHeg, — I  am  of  opinion  that  an  inspection  must  be 
allowed.     It  most  however  be  private. 

Lord  Mackenzie, — I  agree ;  and  as  we  have  abundant  power 
in  the  matter,  I  am  of  opinion  that  the  safest  course  ought  to 
be  adopted  in  the  inspection,  viz.,  to  authorise  persons  of  skill 
to  inspect ;  and  instead  of  reporting  the  details  of  the  manufac- 
ture, to  report  generally  if  there  be  any  infringement. 

Lord  Gillies, — The  persons  of  skill  may  report  generally, 
and  they  may  just  take  the  very  words  of  the  seventh  statement 
of  the  pursuer's  condescendence. 

Lord  Mackenzie. — I  should  rather  be  against  that.  I  would 
certainly  order  the  fullest  investigation,  but  I  would  have  them 
to  report  generally.  Suppose  the  manager  of  the  works  were 
examined  at  the  trial,  and  were  asked  as  to  the  details,  the  ex- 
amination would  be  stopped,  on  his  being  asked  to  give  evidence 
as  to  the  secrets.  In  the  same  way,  I  can  see  danger  in  the 
parties  deponing  as  to  the  mode  of  manufacture. 

Lord  President They  must  see  every  thing. 

Lord  Corehouse. — Every  thing  relevant  only  to  the  infringe- 
ment. 

It  was  suggested  by  both  parties  from  the  bar,  that 
the  persons  of  skill  to  be  appointed  should  have  inspec- 
tion of  the  works  of  the  pursuer  as  well  as  the  defen- 
der, in  order  that  they  might  judge  more  accurately  of 
the  question  at  issue.  The  Court  approved  of  the 
suggestion;  and 

"  Appoint  the  defender,  Andrew  Crichton,  to  permit  the  soli- 
citor of  the  pursuer,  together  with  the  follo^ving  viewers: 
viz.,  Messrs  John  Neilson,  engineer,  Glasgow ;  John  M'Naught, 
engineer  there  :  and  James  Mylne,  brassfounder,  Edinburgh,  to 
go  over  the  manufactory  of  tubes  for  gas,  and  other  purposes, 
carried  on  by  the  defender,  and  inspect  the  said  manufiictory, 
and  the  manufactory  set  up  there  for  making  iron  pipes,  or  tubes 
for  gas,  or  other  purposes,  and  to  observe  the  method  or  me- 
thods of  manufacturing  such  pipes  or  tubes  by  said  defender ; 
for  which  purpose  the  said  defender  is  to  put  the  said  machinery 
to  work  in  presence  of  the  said  viewers,  and  to  afford  every  fa- 
cility to  them  to  ascertain  the  process  of  welding  tubes  by 
means  of  such  machinery,  and  every  part  thereof,  during  the 
period  libelled  in  this  action ;  it  being  the  object  and  intention 
of  this  Court  to  enable  the  said  viewers  to  give  such  evidence 
to  the  Court  and  jury,  on  the  trial  of  the  cause,  as  will  enable 
them  to  prove  the  infringement  of  the  pursuer's  patent,  if  the 
facts  be  so  as  alleged  in  the  action  brought  by  him  :  And  the 
Lords  farther  appoint  the  pursuer's  mandatory,  Mr  Liddell,  im- 
mediately after  inspecting  the  defender's  manufifictory,  as  idfore- 
said,  to  give  similar  inspection  to  the  following  viewers:  viz., 
Mr  John  M'CaUum,  of  Balfour  and  M'Callum's  smith  and 
iron-foundry  in  Glasgow ;  Mr  William  W.  Christie,  of  Camp- 
bell and  Christie  of  the  British  Iron-Foundry,  Greenvale, 
Glasgow;  and 

accompanied  by  the  defender's  solicitor,  of  his,  Mr  Liddell's, 
works  for  manufiicturing  pipes  or  tubes  for  gas,  or  other  pur- 
poses, with  the  method  or  methods  of  doing  the  same ;  for 
which  purpose  the  pursuer,  Mr  Liddell,  is  to  put  his  machinery 
to  work  in  presence  of  said  viewers,  and  to  afford  every  facility 
to  them  to  ascertain  the  patent<process  of  welding  tubes,  in 
every  respect,  as  has  been  allowed  to  the  pursuer  as  to  the  works 
of  the  defender :  And  the  Lords  further  direct  that  the  said  in- 
spection shall  take  place  711am  pnmicm,  the  one  immediately 
after  the  other,  at  sight  of  the  Sheriff-depute,  or  any  of  his  sub- 
stitutes, after  four  days'  previous  notice  to  be  given  by  the  pur- 
suer to  the  defender  or  his  agent,  with  power  to  the  viewers  to 


continue  or  adjourn  the  inspection  from  day  to  day,  if  necessary, 
till  finished." 

Lord  Ordinary ^  Fullerton — Act,  Dean  of  Faculty  (Hope), 
Whigham;  John  Macandrew,  S.S.C.,  Agent Alt.  Solicitor- 
General  (Rutherfurd),  G.  G.  Bell;  Fisher  and  Duncan,  S.S.C., 
Agents — D.,  Clerk Jury  Clerk fG.D.F.J 

1*/  June  1837. 
First  Division (G.D.F.) 

No.  268. — William  Isles,  Pursuer,  v.  John  Gill 
and  James  Reid,  Defenders. 

Proof— Evidence— Obligation—  Oath  of  Reference — Assigna- 
tion— Diligence — Arrestment — Process — A,  was  due  B,  a 
sum  of  money ,  and  it  was  alleged  that  B.  gave  A.  verbal 
authority  to  pay  C,  and  that  A,  engaged  to  pay.  After  this 
alleged  engagement,  D,  arrests  in  A.*a  hands — Circumstances 
in  which  held,  that  it  was  incompetent  to  prove,  in  prejudice  of 
the  arrester,  by  the  oath  of  the  common  debtor,  that  he.  A., 
had  engaged  to  pay  C, 

In  1830,  William  Duncan,  wright  in  Dundee,  con- 
tracted to  execute  the  wright  and  glazier  work  of  a 
house  belonging  to  Reid.  The  other  defender.  Gill, 
supplied  Duncan  with  materials,  and  agreed  to  perform 
certain  work  for  Duncan ;  but  becoming  doubtful  of 
his  credit,  Gill  refused  to  proceed  without  security. 
On  this,  Duncan  addressed  the  following  document  to 
Reid: 

"Dundee,  November  16,  1831 — Sir,  Pay  the  bearer  the 
sum  of  £40  Sterling,  and  charge  the  same  against  my  account 
of  wright  work  for  your  house.  William  Duncan." 

Addressed — *'  Mr  James  Reid,  manufacturer,  Scog.  Bum.'* 

This  document  was  delivered  to  Reid  on  the  day  of 
the  date  which  it  bore,  and  it  was  alleged  that  Reid 
undertook  to  pay  Gill, — at  all  events,  to  the  extent  of 
the  money  in  his  hands  belonging  to  Duncan.  It  was 
farther  alleged,  that  Gill  delivered  other  articles,  and  per- 
formed further  work  on  the  faith  of  this  letter.  It  ap- 
peared that,  immediately  after  the  delivery  of  the  let- 
ter, arrestments  were  used  in  Reid's  hands  against 
Duncan,  at  the  instance  of  Gumming,  and  of  the 
pursuer.  Isles,  for  alleged  debts  d&e  to  them  by  Duncan. 
After  these  arrestments,  Reid  paid  Gill  £20  to  account 
of  his  claim,  and  made  payment  of  the  balance  to  him, 
after  the  result  of  a  process  of  multiplepoinding  im- 
mediately to  be  adverted  to. 

In  1 832,  Gumming  raised  an  action  of  furthcoming 
against  Reid,  who,  in  defence,  stated,  tTUer  alia,  that 
the  value  of  the  work  done  by  Duncan  did  not  exceed 
£358,  which  was  extinguished  by  partial  payments 
made  to  Duncan  himself,  amounting  to  £318,  and  by 
the  £40  undertaken  to  be  paid  to  the  present  defender, 
of  which  £20  had  already  been  handed  over. 

Reid  afterwards  raised  a  process  of  multiplepoind- 
ing, and  in  his  condescendence  of  the  fund  in  medio, 
he,  in  like  manner,  claimed  credit  for  the  £40  which 
he  had  undertaken  to  pay  to  Gill.  This  process  hav- 
ing been  intimated  to  Gill,  he  claimed  the  sum  of  £19. 
18s.,  being  the  amount  of  his  account  of  £39*  18s.»  as 
at  the  date  of  Reid's  undertaking  to  pay  by  the  letter, 
under  deduction  of  the  £20.  Gumming  claimed  the 
sum  of  £12.  6.  3.,  being  the  amount  of  a  decree,  with 
interest  and  expenses,  and  founded  on  his  airrestment ; 
and  the  pursuer  claimed  in  virtue  of  a  bill  for  £30, 
granted  by  the  common  debtor  in  August  1831,  and 
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a  protest  thereon,  and  the  arrestment  of  19th  Novem- 
ber.    He  afterwards  restricted  his  claim  to  £25. 

The  Sheriff,  after  a  variety  of  procedure,  preferred 
Gill  primo  loco  to  the  fund,  on  which  Reid  paid  Gill 
the  balance  in  his  hands.  Isles  then  brought  a  reduc- 
tion of  the  Sheriff'^s  judgment  on  various  grounds,  inter 
(dia — (1.)  The  pursuer's  arrestment,  executed  on  19th 
November  1831,  was  effectual  to  attach  in  the  hands 
of  the  defender  Reid,  the  debt  then  due  by  that  party 
to  the  common  debtor,  Duncan,  for  payment  of  the 
debt  due  by  Duncan  to  the  pursuer,  as  constituted  by 
the  bill  on  which  the  diligence  proceeded.  (2.)  The 
debt  due  to  the  pursuer  being  constituted  and  undis- 
puted, and  the  diligence  being  regular,  he  was  entitled 
to  be  preferred  against  Gill  in  the  competition  for  the 
debt  attached  as  due  by  Reid,  in  respect,  firsty  that 
Gill  was  not  shown  to  be  a  true  creditor  of  Duncan  at 
all ;  and,  secondly^  that  the  document  called  an  order, 
upon  which  the  decree  of  preference  in  Gill's  favour 
was  founded,  is  unstamped,  and  of  the  nature  of  a  draft 
or  order,  or  bill  of  exchange,  and  therefore  incapable, 
under  the  Stamp  Acts,  of  affording  legal  grounds  for 
any  claim,  or  founding  any  action  or  competition  at 
law  thereon.  (3.)  The  defender,  Reid,  being  inter- 
pelled  by  the  pursuer's  arrestment,  on  19th  November 
1831,  from  paying  to  any  other  party,  was  in  mala 
fide  to  pay,  as  he  alleges,  the  sum  of  £20  to  Gill  on 
the  22d  December  thereafter,  without  the  consent  of 
the  pursuer. 

Gill  pleaded-^\,)  That  having  made  furnishings, 
and  proceeded  to  execute  the  remainder  of  his  order 
from  Duncan,  upon  the  faith  of  the  undertaking  by 
Reid  to  see  his  claim  paid  to  the  extent  of  £40,  and 
that  undertaking  being  admitted  by  Reid  to  have  been 
entered  into  prior  to  any  arrestment  having  taken  place 
at  the  instance  of  the  pursuer,  the  defender's  claim 
cannot  be  objected  to.  (2.)  There  being  nothing  to 
interpel  Reid  from  undertaking  the  obligation  to  pay 
the  deferider,  and  no  collusion  being  alleged  or  proved 
betwixt  Reid  and  GiQ,  the  admission  of  Reid  to  that 
effect  is  sufficient,  independent  altogether  of  the  letter 
of  l6th  November  1831.  The  date  of  the  undertaking 
is  also  proved  by  Reid's  admission,  and  the  obligation 
thus  undertaken  in  favour  of  this  defender  was  render- 
ed unchallengeable  ret  intervetUu,  in  respect  both  of 
the  furnishings  made  on  the  faith  of  it,  and  of  the  pay- 
ment to  account  by  Reid.  (3.)  The  letter  of  16th  No- 
vember 1831  was  not  of  such  a  description  as  to  re- 
quire a  stamp  in  order  to  give  it  validity,  and  it  may 
competently  be  referred  to,  both  in  evidence  of  the 
authority  given  by  Duncan,  and  of  Reid's  acknow- 
ledgment of  that  authority. 

Reid,  the  raiser  of  the  multiplepoinding  in  the  In- 
ferior Court,  pleaded — (1.)  The  order  by  Duncan  to 
the  defender  to  pay  £40  to  Gill  was  intimated,  and  the 
defender  bona  fide  engaged  to  pay  to  Gill  before  ar- 
restments were  used  by  any  of  the  claimants  in  the 
Sheriff  Court  process.  (2.)  The  order,  though  un- 
stamped, was  effectual  to  transfer  to  Gill,  and  to  au- 
thorise the  defender  to  "pay  to  him,  and  to  charge 
Duncan  in  account  with  £40.  ^3.)  The  payment  of 
£20  to  account  of  the  order  to  Grill  was  properly  made 
in  consequence  of  the  prior  obligation  imposed  on  the 
defender,  and  ef  the  preference  competent  t«  Gill. 


i 


The  Lord  Ordinary  sustained  the  defences,  when 
Isles  reclaimed. 

The  Court  altered  the  judgment  of  the  Lord  Ordi- 
nary, holding  the  letter  to  be  struck  at  by  the  Stamp 
Acts  in  relation  to  bills  of  exchange,  and  remitted  to 
the  Lord  Ordinary  to  proceed  further  in  the  cause. 
Gill  then  lodged  a  minute,  offering  to  prove,  (1.)  ttiat  the 
furnishings  mentioned  in  his  condescendence  were  de- 
livered to  the  common  debtor  before  the  arrestment 
by  Isles,  and  the  price  was  resting-owing ;  (2.)  that 
prior  to  the  date  of  the  arrestment,  Duncan  authorised 
Reid  to  pay  to  Gill  the  sum  of  £40,  and  that  Reid 
undertook  to  pay  that  sum,  and  this  by  the  oath  of 
Duncan,  the  common  debtor,  by  the  oath  of  Reid,  and 
by  the  oath  of  another,  who,  he  stated,  warned  the  de- 
fender against  making  further  furnishings  to  Duncan ; 
(3.)  by  the  oath  of  Duncan  and  Reid,  he  offered  tc) 
prove  that,  after  Reid  undertook  to  pay  the  £40,  fur- 
nishings were  made  by  Gill  to  Duncan  subsequent  to 
Reid's  engagement. 

Reid  likewise  lodged  a  minute,  in  which  he  alleged 
that  he  paid  Gill  the  balance  in  his  hands  after  the 
Sheriff's  judgment,  and  in  ignorance  that  Isles  intended 
to  bring  the  reduction ;  and  he  offered  to  prove,  by 
the  oath  of  the  common  debtor,  that  he  desii*ed  bim 
(Reid)  to  pay  Gill  £40  prior  to  the  arrestments ;  and, 
2.)  by  the  oath  of  Duncan,  that  he  was  informed,  be- 
bre  the  date  of  the  arrestments,  that  he,  Reid,  under- 
took to  pay,  and  that  Duncan,  on  the  faith  of  that  en- 
gagement, got  Gill  to  make  subsequent  furnishings. 

Isles  did  not  admit  the  truth  of  the  statements  as  to 
the  furnishings,  and  he  denied  the  competency  of  prov- 
ing any  of  the  points  by  the  oath  of  the  common 
debtor;  particularly,  he  pleaded,  in  regard  to  Gill's 
offer  to  instruct  by  the  oaths  of  the  common  debtor 
and  Reid,  that  he,  Duncan,  authorised  Reid  to  pay 
£40,  and  that  Reid  engaged  to  make  that  payment,  in 
respect  it  was  a  proposal  to  establish  by  parole,  not 
only  an  assignation,  but  the  intimation  of  that  assigna- 
tion, and  that  such  was  incompetent :  Bell's  Com.  II. 
16,  17,  and  18,  and  cases  there  cited.  Elphinstoue; 
Mor.  863. 

"  I5th  February  1637 The  Lord  Ordinary  having  resumed 

consideradon  of  the  cause,  and  heard  parties — Before  answer, 
allows  the  defenders,  John  Gill  and  James  Reid,  to  prove  the 
fiicts  specified  in  their  respective  minutes,  Nos.  89  and  90  of 
process,  by  the  oath  of  William  Duncan,  the  common  debtor  -, 
sustains  the  references  in  these  minutes  to  his  oath  accordingly ; 
grants  commission  to  the  Sheriff-substitute  at  Dundee  to  take  the 
examination  of  the  said  William  Duncan ;  and  appoints  him  to 
compear  before  said  commissioner,  and  answer  all  pertinent  in- 
terrogatories, to  be  reported  within  ten  days.'* 

Isles  reclaimed ;  and  at  the  advising,  reiterated  his 
plea. 

P.  Robertson  for  Gill.  The  case  truly  is,  that  as 
Keid  engaged  to  pay  a  sum  to  Gill  on  the  verbal  au- 
thority of  Duncan, — ^that  the  authority  of  Duncan  was 
given ;  and  that  Reid  undertook  to  pay  prior  to  the 
arrestment  used  by  Isles.  In  these  circumstances, 
he  argued,  that  it  w^as  competent  to  prove  the  verbal 
authority  and  engagement  by  parole. 

Pyper  for  Isles.  It  is  impossible,  after  the  case  of 
Elphinstone,  to  give  effect  to  that  argument*  The 
transaction  was  truly  an  assignation  ;  and  it  ia  incom* 
potent  to  prove  an  assignatieo,  far  less  ili  4iit4i»atioii, 
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by  the  oath  of  the  common  debtor.  In  the  case  of 
Ephinstone,  which  is  identical,  a  promise  to  pay  pre- 
ceded the  assignation ;  and  it  was  held  that  the  pro- 
mise could  not  be  proved  by  the  oath  of  the  debtor,  in 
prejudice  of  the  arrester.  Reid  pud  in  face  of  the  ar- 
restment. 

Lord  Giiliet, — This  is  an  oath  of  referenee.  Duncan  is  no 
party  here.  Both  debts  are  good  against  him ;  and  Reid,  the 
arrestee,  has  paid  in  face  of  an  arrestment  in  his  hands.  How, 
then,  can  there  be  a  reference  to  him  ? 

Lord  Mackenzie. — I  feel  considerable  doubt  in  the  case. 
The  transaction  between  the  common  debtor  Reid,  and  Gill, 
would  appear  to  be  binding;  but  a  third  party  steps  in  and  ar« 
rests,  and  thereby,  he  sajrs,  evacuates  Reid's  engagement  to  pay 
Gill.  It  is  a  rule,  that  all  exceptions  pleadable  by  the  common 
debtor  are  good  against  the  arrester ;  but  if  the  Lord  Ordinary's 
bterlocutor  be  recalled,  the  rule  would  be  reversed. 

Lord  Corekouae. — This  is  a  hard  case.  It  was  originally 
founded  on  a  document  which  the  Ck>urt  held  to  be  nuU  as  a 
bill ;  and  now  there  is  a  eonatuM  to  obtain  effect  to  that  docu- 
ment, by  attempting  to  prove  an  -authority  and  engagement  to 
pay,  antecedent  to  the  date  of  the  document  which  was  held  to 
be  nuU.  If  we  allow  the  reference,  I  conceive  we  should  be 
lending  ourselves  to  defeat  the  law.  As  the  bill  was  held  to 
be  null,  why  there  is  no  longer  any  assignation  or  intimation, 
and  I  therefore  conceive  that  it  is  incompetent  to  attempt  to 
prove  an  agreement  in  which  the  document  held  to  be  bad  pro- 
ceeded.    I  therefore  think  the  interlocutor  is  wrong. 

Lord  Pretident  concurred. 

The  Court 

"  Recal  the  interlocutor  reclaimed  against,  and  remit  to  the 
Lord  Ordinary  to  proceed  farther  in  the  case,  as  shall  seem 
proper,  reserving  all  questions  of  expenses." 

Lord  Ordinary,   Cockbum. — Act,   Pyper;  J.    D.    Lawiie, 

S.S.C.,  Agent P.  Robertson  ybr  GiU;  James  Stuart,  8.S.C., 

Agent.  ^D,  M'NeUl;   John   Christie,   Agent D.,    Clerk 

[G.D.F.I 
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Second  Division (J.D.M.) 

No.  269' — The  Aberdeen  Banking  Coicfant,  Su9- 
penders,  v.  Maberly,  Cane,  and  Company,  Be- 

spondenis. 

Bill  of  Exchange — Holder  for  Value— Indorsation — Set- Off- 
Bankruptcy — 1.  Circumstances  in  which  the  Court,  confirming 
the  opinion  of  English  counsel  on  the  law  of  England,  taken 
upon  a  special  case  and  queries,  held  that  an  onerous  indorsee 
of  a  bill  of  exchange  could  recover  payment  from  the  drawer, 
although,  prior  to  indorsation,  the  payee  had^  to  the  knowledge 
of  the  indorsee,  stopped  payment,  but  had  not  committed  an 
act  of  bankruptcy,  and  the  bill  had  not  been  accepted;  and 
that  the  case  would  not  be  altered  on  the  supposition  that  the 
party  receiving  the  bill,  though  he  knew  of  the  stoppage  of  pay- 
ment by  the  original  payee,  did  not  know  that  he  was  insolvent 
--2.  Circumstances  in  which  the  drawers  of  a  bill  of  exchange, 
indorsed  previously  to  any  act  of  bankruptcy  by  the  payee  and 
indorser,  held  not  entitled  to  plead,  as  against  the  holders  for 
value,  a  set-off  due  from  the  indorser, 

John  Maberly  carried  on  bnsiness  as  a  banker  at 
Aberdeen  and  London,  under  the  firm  of  John  Maberly 
and  Company.  Being  indebted  to  the  Aberdeen  Banl^ 
he,  by  his  agent  at  Aberdeen,  on  the  20th  December 
1831,  drew  a  bill  upon  his  house  in  London,  in  favour  of 
the  Aberdeen  Bank,  for  £450.  This  bill  became  due  on 
2(1  January  1832 ;  but  Maberly  having  stopped  payment 
in  London  on  the  morning  of  that  day,  payment  of  the 
bill  was  refused.   On  the  27th  December  1831,  another 


bill  for  £900  was,  in  like  manner,  by  his  agent  at  Aber- 
deen, drawn  on  John  Maberly  of  London,  in  favour  of 
the  Aberdeen  Bank,  of  which  payment  was  also  re- 
fused on  9th  January  1832. 

Maberl/s  Bank  and  the  Aberdeen  Bank  had  weekly 
settlements  of  notes  of  their  respective  banks,  which 
had  been  taken  in  the  course  of  the  week,  and  for  the 
balance  respectively  due,  a  bill  was  given  on  London. 
On  the  3d  January  1832,  the  Aberdeen  Bank,  on  such 
weekly  settlement  rendered  on  that  day,  became  in- 
debted to  John  Maberly  in  the  sum  of  £780,  and  the 
bill  in  question  in  the  present  process  was  drawn  for 
this  sum  by  the  Aberdeen  Bank,  upon  Sir  Richard 
Carr  Glynn  and  Company  of  London,  payable  on  the 
16th  January  1832,  in  favour  of  John  Maberly.  This 
bill  was  transmitted  to  Maberly,  and  received  in  Lon- 
don on  6th  January,  indorsed  by  his  agent  at  Aber- 
deen, and  afterwards  by  John  Stevens  (who  was  a  clerk 
in  the  banking-house  of  Maberly  in  London),  '<  per 
procuration  of  John  Maberly  and  Company,''  and  was 
by  Maberly  handed  over  with  other  cash  to  £.  Y.  Bart- 
ley,  who  was  also  a  clerk  in  Maberly's  banking-house, 
and  manager  for  Maberly  of  the  Horse  Bazaar  in  Lon«> 
don.  It  was  afterwards  indorsed  over  by  Bartley  on 
the  13th  January  1832,  on  the  part  of  the  Horse  Ba- 
zaar, to  Maberly,  Cane,  and  Company,  in  the  manner 
which  will  be  found  stated  in  the  special  verdict  to  be 
afterwards  mentioned. 

The  bill  was  not  presented  for  acceptance  previous 
to  its  becoming  payable.  John  Maberly  and  Company 
stopped  payment  in  London  upon  the  2d  January 
1832,  and  upon  the  bill  being  presented  to  Sir  Richard 
Carr  Glynn  and  Company,  they  refused  to  accept  it, 
in  consequence  of  instructions  from  Aberdeen  to  that 
effect,  the  Aberdeen  Bank  having  been  advised  that 
their  bills  for  £450  and  £900  had  been  previously  dis- 
honoured by  John  Maberly  and  Company. 

An  action  was  thereupon  raised  at  the  instance  of 
Maberly,  Cane,  and  Company,  for  the  purpose  of  en- 
forcing payment  from  the  Aberdeen  Bank,  of  the  bill 
drawn  by  them  upon  Sir  Richard  Carr  Glynn  and  Com- 
pany. 

In  this  action  various  proceedings  took  place,  when 
the  following  issue  was  directed  to  be  sent  to  a  jury, 
for  the  piupose  of  ascertaining  the  facts  attending  the 
indorsation  of  the  draft  for  £780  to  Mid>erly,  Cane» 
and  Company,  who  are  styled  defenders  in  the  issue : 

"  Whether  the  last-mentioned  hill  or  draft  for  £780  was, 
on  or  about  the  13th  January  1832,  indorsed  and  delivered 
by  the  said  John  Maberly  and  Company,  or  by  others  acting 
for  them,  to  the  defenders :  And  whether,  when  the  defen- 
ders received  the  said  draft  or  bill,  the  stoppage  of  payments  by 
the  said  John  Maberly  and  Company  was  known  to  the  defen- 
ders?" 

The  issue  having  gone  to  trial,  the  following  verdict 
was  returned  as  a  special  case : 

"  Agreed,  that  John  Maberly  was  the  sole  partner  of  the 
banking  house  of  John  Maberly  and  Company :  That  the  said 
John  Maberly  was  the  sole  proprietor  of  the  Horse  Bazaar : 
That  the  said  banking  company  and  the  said  Horse  Bazaar 
were  separate  concerns :  That  the  said  Horse  Bazaar  was  not 
carried  on  under  the  name  or  firm  of  John  Maberly,  or  John 
Maberly  and  Company :  That  £.  Y.  Bartley,  who  was  a  clerk 
in  the  said  banking  house,  was  also  the  sole  manager  of  the 
bazaar,  but  becatae  personally  liable  for  the  debts  of  the  Horse 
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Bazaar:  Thdt  the  said  John  Maberly  and  Company  stopped 
payment  upon  the  2d  day  of  January  1832,  but  were  not  made 
bankrupt  until  28th  of  January  1832,  when  a  commission  of 
bankruptcy  was  issued  against  the  said  John  Maberly,  banker, 
trading  under  the  firm  of  John  Maberly  and  Company:  That 
the  said  Horse  Bazaar  was  a  solvent  concern,  and  continued 
business  until  the  bankruptcy  of  the  said  John  Maberly  on  the 
said  28th  of  January  1832 :  That  the  said  bill  for  £780  was 
received  in  London  on  the  6th  January  1832,  and  was  handed 
over,  along  with  other  bills,  by  John  Stevens,  who  was  in 
the  employment  of  the  said  John  Maberly  and  Company,  to 
the  said  John  Mabeiiy,  indorsed  by  him,  per  procuration  of 
the  said  John  Maberly  and  Company ;  and  that  the  said  bill, 
along  with  a  considerable  sum  in  cash,  was  handed  over  by 
the  said  John  Maberly  to  the  said  £.  Y.  Bartley,  for  the  pur- 
pose of  the  business  of  the  said  Bazaar,  but  without  any  spe- 
cial  directions  as  to  the  appropriation  of  the  said  bill :  That 
the  said  E.  Y.  Bartley  carried  the  said  bill  to  Maberly,  Cane, 
«nd  Company,  the  same  not  being  then  accepted,  who  were 
then  in  the  knowledge  that  the  said  John  Maberly  and  Com- 
pany had  stopped  payment,  and  requested  the  said  Maberly, 
Cane,  and  Company  to  receive  the  said  bill  in  payment  of  an 
account  due  by  the  said  Horse  Bazaar  to  the  said  Maberly, 
Cane,  and  Company,  and  to  pay  over  to  him  the  balance,  which 
was  done  accordingly  by  a  cheque  upon  the  bankers  of  the  said 
Maberly,  Cane,  and  Company,  and  discount  for  prompt  payment 
was  allowed,  as  it  was  before  the  usual  term  of  credit  had 
elapsed  :  That  on  no  other  occasion  did  the  said  £.  Y.  Bartley 
settle  with  the  said  Maberly,  Cane,  and  Company,  in  cash,  but 
l>y  a  bill  at  three  months :  That  the  said  John  Maberly  did  not 
at  the  time  know  or  direct  that  the  said  bill  should  be  so  delivered 
over  to  the  said  Maberly,  Cane,  and  Company :  That  the  said 
E.  Y.  Bartley  employed  the  remainder  of  the  funds  which  he  so 
received  from  the  said  John  Maberly  in  discharge  of  other  debts 
of  the  said  bazaar :  That  the  debts  of  the  said  bazaar  were  paid 
in  full,  and  the  balance  of  the  proceeds  handed  over  to  the  assig- 
nees of  John  Maberly." 

Upon  this  special  case,  the  Lord  Ordinary, 
*'  In  respect  that  the  whole  of  the  facts  established  by  that 
case  occurred  in  England,  and  among  parties  exclusively  sub- 
ject to  the  jurisdiction  of  the  English  Courts,  Finds  that  the 
legal  effect  of  the  hct9  so  established,  must  be  determined 
by  the  law  of  England ;  and  therefore,  before  farther  answer, 
appoints  the  cause  to  be  enrolled,  that  parties  may  be  prepared 
to  say  in  what  manner  they  propose  to  put  that  law  in  evi- 
dence. 

**  Note The  Lord  Ordinary  has  no  doubt  that  this  case 

(now  reduced  to  a  case  of  pure  law)  must  be  determined  by 
the  law  of  England.  It  relates  entirely  to  the  effect  of  the 
transference  of  a  certain  bill  of  exchange  firom  one  London 
house  to  another,  with  reference  to  the  circumstance  of  the 
original  payees  of  the  bill  (being  another  London  house)  hav- 
ing previously  stopped  payment,  and  having  soon  thereafter 
had  a  commission  of  bankrupt  (which,  it  is  contended,  had  a 
retrospective  operation)  issued  against  them  in  London  :  That 
the  legal  effect  of  these  circumstances  must  be  judged  of  by  the 
law  of  the  country  where  they  occurred,  and  where  all  the 
parties  were  domiciled,  seems  scarcely  to  admit  of  question ; 
and  though  the  previous  procedure  in  the  cause  appears  to 
have  been  taken  on  a  different  footing,  the  Lord  Ordinary  feels 
that  he  could  not,  with  propriety,  dispose  of  the  case  otherwise 
than  as  he  has  done  by  the  preceding  interlocutor.  It  was 
very  fully  argued  before  him,  and  it  is  worthy  of  remark,  that 
almost  all  the  authorities  cited  by  the  Aberdeen  Bank,  when 
pressing  for  a  decision  on  the  merits,  were  authorities  in  the 
law  of  England.  The  only  answer  which  the  Bank  made  to 
the  necessity  of  putiiii^  that  law  in  evidence  (for  they  seemed 
to  admit  that  the  circumstance  of  the  bill  being  drawn  in  Scot- 
land was  immaterial),  was,  that  the  question  vas  one  on  the 
*  law  merchant,*  as  they  were  pleased  to  term  it,  which,  thev 
contended,  vras  the  same  all  over  the  civilized  (or  mercantile) 
world ;  and  to  the  application  of  which  the  courts  of  all  countries 
were  therefore  competent,  wherever  the  cause  of  action  might 
have  arisen.     The  Lord  Ordinary,  however,  is  not  aware  of 


any  authority  for  this  proposition  ;  and  it  is  matter  of  no- 
toriety that  there  are  great  and  important  differences  in  the 
laws  of  adjoining  countries,  as  to  commercial  contracts  gener- 
ally, and  especially  as  to  the  rights  of  debtors  and  creditors,  in 
questions  as  to  biUs  of  exchange,  and  the  effects  of  bankruptcy 
and  insolvency.  Mr  Bell's  Commentaries,  which  relate  almost 
entirely  to  questions  in  the  law  merchant,  are  full  of  notices  of 
such  discrepancies  between  the  law  of  England  and  that  of  this 
country." 

This  judgment  having  been  reclaimed  against, 

"  May  22,  1835. — The  Lords  recal  the  interlocutor  complain- 
ed of,  and  remit  to  the  Lord  Ordinary  to  ordain  the  parties 
to  prepare  and  give  in  a  special  case  on  the  facts  embodied  in 
the  agreement  of  verdict,  in  order  to  be  laid  before  English 
counsel  for  their  opinion  on  the  points  of  English  law  arising 
thereon." 

In  terms  of  this  interlocutor,  a  case,  embodyiDg  the 
facts  above  detailed,  was  prepared;  and,  on  the  joint 
application  of  the  parties,  was  submitted  for  the  opi- 
nion of  Sir  William  Follett  The  following  were  the 
queries  put : 

"  1.  Can  an  onerous  indorsee  or  holder  recover  payment  from 
the  drawer  of  a  bill  which  has  been  indorsed  in  the  drcumstasces 
above  explained,  although,  prior  to  indorsation,  the  payee  has, 
to  the  knowledge  of  the  indorsee  or  holder,  stopped  payment, 
but  has  not  committed  an  act  of  bankruptcy,  and  the  bill  has 
not  been  accepted  ? 

"  2.  Will  the  answer  to  the  above  question  be  altered  on  the 
supposition  that  the  party  receiving  the  biU,  althoi^h  he  knew 
of  the  stoppage  of  payments  by  the  original  payee,  did  not  know 
that  he  was  insolvent? 

*'  3  Under  the  circumstances  of  this  case,  does  the  hw  of 
England  hold  that  Mr  Bartley,  the  manager  of  the  Horse  Bazaar, 
for  the  debts  of  which  he  held  himseljf  personally  liable^  and 
which  continued  solvent  notwithstanding  the  bankruptcy  of 
Maberly  and  Company,  must  be  viewed  as  a  third  party,  inde- 
pendent of  Mr  Maberly  ? 

"  4.  May  a  set-off  be  pleaded  by  the  Aberdeen  Bank  against 
Maberly,  Cane,  and  Company,  in  respect  of  Maberly 's  two  dis- 
honoured acceptances? 

"  5.  Did  Mr  Maberly,  by  voluntarily  delivering  over  the  said 
bill  of  exchange  for  £780,  and  cash  to  his  ^erk,  Bartley, 
for  the  purposes  of  the  bazaar,  make  a  fraudulent  delivery  of 
his  goods  and  chattels ;  and  was  the  delivery  of  the  said  bill  to 
Maberly,  Cane,  and  Company,  and  in  part  discharge  of  debt,  the 
term  of  credit  of  which  had  not  elapsed,  and  without  any  appli- 
cation for  payment,  such  a  fraudulent  or  illegal  act  as  will  bar 
them  from  recovering  payment  of  the  said  bill  ? 

"  Lastfyt  Having  in  view  the  whole  circumstances  of  the 
case,  the  issue  and  special  verdict,  counsel  is  requested  to  saj, 
whether,  if  the  present  action  had  been  brought  by  Maberly, 
Cane,  and  Company,  in  the  Courts  of  Westminster,  against  the 
Aberdeen  Bank,  the  drawers  of  the  bill,  they  would,  according 
to  the  principles  of  the  law  of  England,  have  been  held  entided 
to  recover  pajrment  ?" 

The  opinion  of  Sir  William  FoUett  was  as  follows : 

"  1.  The  expression,  *  stopped  payment^*  is  a  rery  ambiguous 
one ;  but  as  this  question  proceeds  upon  the  assumption  that,  at 
the  time  the  bill  was  indorsed,  the  payees  had  not  committed  aa 
act  of  bankruptcy,  I  am  of  opinion  that  a  holder  for  value  might, 
under  the  circumstances  stated,  aiaintain  an  action  against  the 
drawer  of  the  bill. 

"  2.  I  think  the  state  of  &cta  here  suggested  would  not  wj 
the  answer  to  the  first  question. 

"  3.  The  law  of  England  would  consider  Bfr  Bartley  pre- 
cisely what  he  was,  viz.,  the  agent  of  Mr  Maberly,  for  carrying 
on  the  Horse  Bazaar,  but  personally  liable  for  the  debts  be  bad 
contracted  in  his  own  name.  As  regards  this  transaction  of  the 
bill,  he  could  not  be  treated  as  a  person  altogether  distinct  from 
Mr  Maberly ;  but  I  do  not  think  Uie  question  of  the  liability  of 
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the  drawer  of  the  bill  is  materially  affected  by  Mr  Hartley's 
position. 

"  4.  Upon  the  state  of  facts  before  me,  I  think  this  set-off 
eould  not  be  pleaded.  Maberly,  Cane,  and  Company  are  stated 
to  be  holders  for  value  of  the  bill  indorsed  previous  to  any  act 
of  bankruptcy;  and  the  drawers  therefore  cannot,  as  against 
them,  set  off  a  debt  due  from  the  indorser. 

**  5.  These  are  questions  of  fiict  for  the  determination  of  a 
jury,  not  of  law ;  but  upon  the  statements  in  the  special  case, 
there  is  certainly  no  evidence  to  establish  a  case  of  fraudulent 
transfer,  or  of  such  a  fraudulent  and  illegal  act  as  would  prevent 
the  holder  from  recovering. 

'*  6.  If  this  action  had  been  brought  in  England,  and  the 
fket%  proved  at  the  trial  had  been  those  stated  in  the  special 
verdict,  I  think  the  plaintiff  would  have  been  entitled  to  re- 
cover. 


»» 


On  hearing  parties  upon  this  opinion,  the  Lord  Or- 
dinary, 

*'  In  respect  of  the  said  opinion,  repels  the  reasons  of  suspension, 
finds  the  letters  and  charge  orderly  proceeded,  and  decerns : 
Finds  the  chargers  entitled  to  expenses,  &c. 

"  Note. — The  Lord  Ordinary,  still  retaining  his  original  opi- 
nion, that  the  legal  effect  of  the  fiurts  established  by  the  case, 
or  special  verdict,  must  be  determined  by  the  law  of  England, 
can  give  no  other  judgment  than  the  above.  It  was  observed 
at  the  bar,  that  the  questions  put  in  the  fifth  query  are  said,  in 
the  corresponding  answer,  to  be  questions  not  of  law,  but  of 
&ct,  and  that  the  answer  consequently  does  not  establish  the 
law  of  England,  but  merely  shows  the  opinion  of  a  learned  in- 
dividual, as  to  whether  a  matter  of  fiict  is  or  is  not  proved. 
But  the  answer  to  this  is,  that  whether  strictly  matter  of  law 
or  of  fact,  it  u  necessarily  left  as  law  in  this  case,  by  the  act 
of  the  parties  themselves,  who  have  embodied  aU  the  fiicts 
which  they  hold  to  be  proved  in  the  agreed-on  verdict,  and  now 
require  merely  a  judgment  on  their  legal  effect.  The  point  to 
be  determined,  too,  if  not  properly  and  strictly  matter  of  law, 
is  obviously  very  near  akin  to  it,  being,  in  truth,  whether  cer- 
tain overt  acts  afford  legal  evidence  of  fraud  and  dishonesty, 
which  are  things  defined  by  law ;  and  accordingly,  the  conclud- 
ing part  of  the  answer  to  this  query  is  strictly  a  judgment  on  the 
legal  effect  of  those  overt  acts.** 

The  suspenders  reclaimed.     On  advising,  . 

Lord  Justice' Clerk, — I  cannot  see  on  what  other  grounds 
the  Lord  Ordinary  could  have  proceeded  than  he  has  done. 
After  having  a  special  verdict  agreed  on,  ascertaining  the  facts, 
the  parties  selected  Sir  William  Follett  for  his  opinion  to  be 
taken  in  reference  to  their  effect;  and  looking  at  the  careful 
manner  in  which  the  queries  have  been  drawn  up,  and  the  very 
proper  answers,  in  which  Sir  W.  Follett  has  not  gone  beyond 
bis  province,  I  think  we  can  come  to  no  other  judgment  than 
the  Lord  Ordinary  has  pronounced.  In  all  questions  of  this 
nature,  we  have  always  paid  great  respect  to  the  law  of  Eng- 
land. 

Lord  Medtffyn. — I  agree  on  the  merits,  but  I  cannot  as  to  the 
expenses ;  for  there  was  a  great  discussion  as  to  whether  this 
party  was  in  the  knowledge  of  Maberly's  bankruptcy,  while  all 
along  such  was  strongly  asserted ;  and  had  the  issue  gone  to 
trial,  the  verdict  would  have  supported  the  fact.  I  think  pay- 
ment of  this  bill  was  got  by  a  trick. 

Lord  Glen/ee, — I  think  the  Lord  Ordinary  is  right,  that,  in 
respect  of  the  transaction,  the  case  must  be  decided  by  the  law 
of  England ;  but  I  do  not  think  the  party  is  entitled  to  the 
whole  expense  of  process.  They  might  have  averred  their 
knowledge  that  Maberly  had  stopped  payment,  and  pleaded 
that  the  transaction  was  not  against  the  law  of  England. 

Lord  Meadowbank, — There  is  no  question  that  the  matter 
must  be  decided  by  the  law  of  England.  Sir  William  Follett 
has  stated  what  that  is,  and  the  import  of  the  facts  by  the  law 
of  England,  and  we  are  bound  to  apply  his  opinion.  As  to  the 
expenses,  misconduct  of  the  case  is  one  thing,  and  the  argu- 
inent  is  another.  This  party  was  in  the  wrong  in  conducting 
his  case  down  to  the  issues,  and  agreed-on  verdict  or  special 
case ;  but  after  that,  the  question  was  as  to  the  law  of  England. 


We  should  not  iillow  the  former  circumstances  to  weigh,  and 
this  party  is  entitled  to  recover  all  his  subsequent  expenses. 

Lord  Justice- Clerk, — We  should  not  look  at  the  circum- 
stances, but  at  the  parties'  plea ;  but  I  am  clear  that,  on  ac- 
count of  the  misconduct  of  the  case  down  to  the  agreed-on 
verdict,  the  chargers  are  not  entitled  to  the  prior  expenses. 

Their  Lordships  then  adhered  to  the  Lord  Ordinary's 
interlocutor  on  the  merits,  and  superseded  the  question 
of  expenses. 

Zorrf  Ordinary^   Jeffrey — Act,  Solicitor- General   (Ruther- 

furd).  More;    Walter  Duthie,  W.S.,  Agent Alt.  Dean  of 

Faculty  (Hope),  Sandford;  Smith  and'Eannear,  W.S.,  Agents. 
—Mr  Holland,  C/wA— [J.D.M.] 


2d  June  1837. 
First  Division (G.D.F.) 

No.  270. — James  and  Geobge  Cleghobn,  and  John 
WiiiSON,  Pursuersy  v.  Sib  W.  F.  Eliott,  and 
Claud  RussELii,  Trtistee  for  the  Creditarg  of  the 
UUe  WiUiam  Riddelly  Defenders. 

Entail — Nobile  Offidum — Restitutio  in  integrum — Repetition 
— Bona  Fides — Sale — Presumption  — Discharge — Ademp- 
tion of  Land- Tax — Provisions  to  Children — Statute,  42  Geo. 
III.  c.  116 — Process — Expenses— ^»  heir  of  entail  in  pos- 
session exposed  to  sale,  for  redemption  of  the  land-tax^  part 
of  the  entailed  estate,  in  terms  of  the  4tid  Geo.  III.  c.  116. 
At  the  sale,  he  himself  purchased  in  the  lands,  and  having 
made  up  titles  in  fee-simple,  resold  them  to  purchasers,     T%e 
purchase  money  very  greatly  exceeded  the  principal  sum  ne- 
cessary to  redeem  the  land-tax,  and  the  statutory  trustee  paid 
off  with  the  balance  entailer's  debts,  provisions  to  children,  and 
charges  affecting  the  estate.     The  succeeding  heir  reduced  the 
sale,  in  respect  of  irregularities  which  occurred  on  the  face  of 
the  initial  steps,  and  likewise  in  the  subsequent  procedure  un- 
der the  Act,     The  purchasers  having  brought  an  action  for 
repetition  of  the  purchase  money  against  the  succeeding  heir, 
as  representing  his  father  on  the  passive  titles  and  as  an  heir 
of  entail,  and  likewise  against  the  statutory  trustee,  as  being 
personally  liable  for  the  purchase  money  which  he  directly  re- 
ceived.    The  Court  of  Session  sustained  the  claim  of  the  pur- 
chasers.    The  House  of  Lords,  on  an  appeal,  remitted  to  re- 
consider, whether,  in  pronouncing  judgment,  the  Court  had  in 
view  a  particular  finding  in  the  action  of  reduction  at  the  heirs 
instance  setting  aside  the  sale,  which  set  forth  that  the  pur- 
chasers were  made  aware,  by  the  terms  of  their  dispositions, 
that  the  Statute  had  not  been  followed  out ;  and  also,  to  state 
by  what  form  of  diligence  the  heir  of  entail  might  be  compelled 
to  make  repetition.     The  Court  (after  a  hearing  in  presence) 
and  stating  that  they  had  in  view  the  finding  of  the  interlocu- 
tor adverted  to.  Held,  (l.J  That  the  purchasers  were  entitled 
to  be  restored  in  integrum  against  the  effect  of  the  reduction 
of  the  sale,  on  the  faith  of  which  they  purchased,  in  so  far  as 
the  circumstances  of  the  case  and  the  powers  of  the  Court,  as 
a  court  of  equity,  could  enable  them  to  give  such  restoration : 
(2,)   TTiat  though  it  could  not  be  assumed  that  the  land-tax 
could  again  be  made  a  burden  on  the  estate,  with  all  the  reme- 
dies for  execution  connected  with  it,  the  heirs  of  entail  were 
in  equity  bound  to  bear  a  burden  corresponding  to  the  sum  for 
which  the  redemption  was  effected,  and  that  it  must  still  form 
a  burden  on  the  estate,  and  the  heirs  succeeding,  under  the 
proviso,  that  if  the  land-tax  should  be  abolished  or  diminished, 
the  burden  should  be  extinguished  or  proportionally  modified, 
and  with  power  to  any  heir  of  entail  at  any  time  to  redeem  the 
burden :  {S.J   That  until  the  principc^  sum  at  which  the  land- 
tax  was  redeemed  should  be  paid  up,  the  heir  of  entail  in  pos- 
session, or  succeeding,  should  pay  to  the  purchasers  the  sum 
previously  exigible  for  land-tax,  and  that  all  the  ordinary  dili- 
gence of  the  law  should  be  competent  to  compel  payment,  with 
the  declaration,  that  neither  the  estate  nor  the  heirs  of  entail 
should  be  liable  to  any  diligence  for  the  payment :  (4t,)  That 
sums  expended  out  of  the  purchase  money  in  payment  of  entail- 
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<r*<  debts,  ihouldfarm  real  burdens  ofi  the  entailed  estate,  and 
accordingly,  decree  pronounced  against  all  heirs  succeeding  to, 
and  possessing  the  estate,  without  prejudice  to  any  heir  of  en- 
tail paying  off  the  amount  and  taking  assignations  to  keep  it 
up  against  the  estate,  as  permitted  by  the  entail:  (5,J  In  so 
far  as  provisions  payable  to  children  were  paid,  they  were  also 
declared  real  burdens,  though  it  appeared  that  they  were  not 
kept  up  by  as8i(/nations  against  the  estate  when  paid  by  the 
statutory  trustee,  with  a  proviso^  that  neither  the  heirs  of 
entail  in  possession,  nor  other  heirs  of  entail  succeeding,  should 
be  liable  in  personal  diligence  for  the  principal  sums  expended 
on  these  provisions ;  but,  (6.)  That  they  should  be  subject  to 
personal  diligence  for  t/ie  accruing  interest  on  such  provisions : 
(7  J  That  the  same  forms  of  diligence  should  be  competent  to 
the  purchasers  for  all  the  debts  of  the  entailer,  which  would 
have  been  competent  if  the  debts  were  still  subsisting  in  the 
persons  of  the  original  creditors  ;  and  in  like  manner,  that  the 
same  forms  of  diligence  should  be  competent  to  the  purchasers 
in  reiation  to  the  children's  provisions,  which  would  have  been 
competent  to  them  as  if  the  same  had  not  been  discharged :  (S.) 
In  respect  of  these  findings,  the  Court  repelled  the  claim  against 
the  statutory  trustee.  A  provision  was  introduced  into  the  in- 
terlocutor, whereby  it  was  declared  that  this  decree  should  be 
subject  to  all  of  the  provisions  and  declarations  of  the  deed  of 
tailzie  of  the  lands  in  question,  and  which  should  not  be  incon- 
sistent with  the  equity  declared  by  the  several  findings  of  the 
judgment ;  and,  (9.)  The  Cburt  decerned  against  the  heir  of 
entail  in  possession,  who  compeared,  and  his  trustees  qua  trus- 
tees, for  the  whole  expense  incurred  m  the  proceedings. 

The  late  Sir  William  Eliott,  heir  of  entail  in  posses- 
sion of  the  estate  of  Stobbs,  presented,  in  May  1803, 
a  petition  to  the  Court,  under  the  42d  Geo.  III.  c.  1 16, 
for  warrant  to  sell  a  portion  of  the  estate  for  the  pur- 
pose of  redeeming  the  land-tax.  In  the  application, 
the  Court  found  that  the  amount  of  the  land-tax  to  be 
redeemed  was  £66.  8,  7^.,  and  that  the  rent  of  the 
portion  of  the  estate  proposed  to  be  sold  was  £234. 
In  the  proceedings,  Sir  William  proposed  the  late  Mr 
Riddell,  W.S.,  as  statutory  trustee,  who,  on  giving 
bond  with  a  cautioner,  was  duly  admitted  to  the  office, 
and  warrant  of  sale  was  thereafter  granted,  on  an  addi- 
tion being  made  to  the  articles  of  roup,  by  authority 
of  the  Court,  to  the  effect, 

*'  that  upon  the  purchaser  making  payment  of  the  price  to  the 
said  trustee,  and  the  trustee  producing  evidence  of  the  applica> 
tion  thereof  in  terms  of  the  Statute,  the  said  Sir  W.  Eliott 
shall  be  bound  and  obliged  to  grant  and  subscribe  a  formal  and 
valid  disposition  of  the  foresaid  subjects  to  the  purchaser/' 

The  upset  price  was  not  fixed  by  the  Court,  and  the 
blank  left  for  it  in  the  articles  of  roup  was  privately 
filled  in  by  Sir  William  himself^  who,  in  September 
1804,  exposed  the  lands  to  sale  at  the  sum  of  £9000. 
Af\er  a  short  competition,  Sir  William  bought  in  the 
lands  at  the  price  of  £15,420,  granting  bond  to  the 
trustee,  Riddell,  for  the  price.  It  appeared  that  the 
sale  was  not  carried  through  in  conformity  with  the 
articles  of  roup ;  for  it  was  provided  that  the  lands 
were  to  be  sold  under  burden  of  a  proportion  of  the 
land-tax.  In  1804,  Sir  William  advertised  the  lands 
for  sale  in  four  different  lots :  one  of  which  was  sold 
to  Mr  John  Wilson  at  the  price  of  £6912.  lOs.  Sir 
William  and  his  trus^tee  joined  in  the  conveyance  to 
the  purchaser,  which  was  dated  Idth  May  1804,  and 
was  in  form  absolute,  with  warrandice,  so  far  as  Sir 
William  was  concerned,  against  all  mortals  as  law  will, 
and  it  contained  an  assignation  to  the  writs  and  secu- 
rities conceived  in  favour  of  Sir  William  and  his  au- 
thors.    The  deed  however  bore,  that  Sir  William  him- 


self had  not  paid  up  the  price  at  the  previous  sale, 
under  the  act  and  warrant  of  tlie  Court ;  for  it  was 
stated  in  the  narrative, 

"  that  it  bad  been  agreed  that  the  price  of  the  lands  herein  after 
disponed  shall  be  paid  to  me,  the  said  William  Riddell,  as  trus- 
tee foresaid,  to  account  of  the  price  of  the  whole  entailed  lai)d» 
purchased  by  me,  the  said  Sir  W.  Eliott,  in  order  that  the  ssiue 
may  be  applied  in  terms  of  the  foresaid  act  and  warrant." 

Mr  Wilson  completed  his  titles  under  this  convey- 
ance, and  was  infefl  in  August  1804.  Of  the  same 
date  as  the  conveyance  to  Wilson,  Sir  William  exe- 
cuted a  disposition  in  his  own  favour  of  the  whole 
lands  previously  purchased  under  the  application  to 
the  Court,  and  he  thereafter  completed  his  titles  in 
fee-simple.  Wilson  made  another  purdiase  in  Janu- 
ary 1805,  at  the  price  of  £5250,  and  receiv^  a  con- 
veyance from  Sir  William  and  his  trustee,  in  similar 
terms  to  the  one  mentioned.  Thereafter,  in  1807,  Sir 
William  sold  the  remainder  of  the  lands  to  Thomas 
Cleghom,  the  author  of  the  two  pursuers,  at  the  price 
of  £11,750,  and  he  received  a  conveyance  similar  to 
the  one  executed  in  favour  of  Wilson,  and  was  duly 
infefl.  The  several  purchase  moneys,  with  interest, 
amounted  to  about  £24,500,  of  which  it  was  alleged 
that  £15,400  had  been  paid  directly  to  the  statutory 
trustee,  and  it  appeared  that  no  part  of  these  sums 
were  paid  into  the  Bank  of  England,  as  required  by 
the  Statute,  previous  to  conveyances  being  executed  in 
favour  of  purchasers. 

Out  of  these  sums  the  trustee,  in  September  1804, 
redeemed  the  land-tax  by  payment  of  £1 183.  9-  5.  It 
thus  appeared  that  a  much  larger  sum  of  money  had 
been  obtained  than  was  necessary  for  the  original  ob- 
ject of  the  application  to  the  Court,  and  it  further  ap- 
peared that  the  trustee  conceived  himself  entitled,  in 
virtue  of  a  clause  contained  in  the  entail,  to  pay  of 
debts  said  to  affect  the  entailed  estate.  The  deed  of 
entail,  which  is  dated  in  1718,  prohibits  the  contrac- 
tion of  debt,  excepting  under  the  provisions  therein 
mentioned,  and,  inter  aHoy  it  was  declared,  '*  that  it 
shall  be  in  the  power  of  the  succeeding  heirs  of  tailzie 
to  burden  and  affect  the  said  lands  and  estate  with 
sums  of  money  for  the  suitable  provisions  of  their 
younger  children." 

In  virtue  of  this  clause,  several  of  the  heirs  of  entail 
in  possession  granted  personal  bonds  of  provision  in 
favour  of  their  younger  children,  without  creating  a 
real  burden  on  the  estate  directly,  declaring  however  in 
the  bonds,  that  they  had  resolved  to  exercise  the  power 
and  faculty  conceived  in  favour  of  the  heirs  of  taillie, 
and  in  virtue  thereof  they  executed  these  presents  in 
favour  of  their  younger  children,  binding  themselves 
and  their  heirs  of  tailzie  and  provision  in  the  estate,  to 
pay  the  amount  of  the  provisions.  Thus  Sir  Francis 
Eliott,  the  father  of  Sir  William,  proceeding  on  this 
clause,  had  granted  bonds  of  provision  to  three  younger 
children,  and  it  appeared  that  Sir  William  had,  in  ex- 
peding  his  title  to  the  estate,  granted  heritable  bonds 
of  corroboration  of  these  bonds  of  provision  so  created 
by  his  father.  The  trustee,  Riddell,  out  of  the  surplus 
funds  in  his  hands,  but  without  authority  from  the 
Court,  expended  a  considerable  portion  of  the  sarplus 
in  extinction  of  debts  affecting,  or  supposed  to  affect 
the  entailed  estate.     He  accordingly  paid  a  sum  of 
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£3461  to  the  Counters  of  Hyadford,  who  had  acquired 
right  to  the  same.  This  sum  consisted  of  two  sums  of 
£1170,  of  provisions  to  younger  children  corroborated 
by  Sir  William,  and  of  £1111  of  debt  said  to  have 
been  contracted  by  the  entailer.  Riddell  took  a  dis- 
charge and  renunciation  of  this  sum  in  favour  of  Sir 
William,  <'  his  heirs,  as  well  male  as  of  line,  tailzie, 
conquest,  and  provision,  and  all  others  who  may  here- 
after succeed  in  any  of  these  characters,"  *^  as  also,  all 
others,  his  executors  and  successors  whomsoever." 
Riddell  also  paid  a  similar  bond  of  provision,  granted 
by  the  grand£ather  of  Sir  William,  of  which  an  heri- 
table bond  of  corroboration  had  been  granted  by  Sir 
William's  father ;  and  there  was  also  paid  a  sum  of 
£622,  said  to  have  been  expended  in  terms  of  the  Sta- 
tute, 10  Geo.  III.  c.  67 ;  and  besides  these^  several 
debts,  alleged  to-  be  due  by  the  entailer,  were  also  paid 
by  the  trustee. 

"  In  March  1807,  Sir  William  and  the  trustee  present- 
ed an  application  to  the  Court,  bpth  for  approval  of 
the  sale  and  application  of  th^  price  by  the  trustee, 
and  to  have  it  found,  upon  Sir  William  paying  over 
the  balance  which  still  remained  in  his  hands,  amount- 
ing to  £6157,  in  such  way  as  the  Court  should  direct, 
to  exoner  the  trustee.     The   Court  remitted  to  Mr 
John  Ferrier,  W.S.,  to  examine  the  proceedings,  and 
he  thereafter  prepared  a  report  in  1808,  but  no  final 
step  was  taken  in  this  application,  apparently  in  con- 
sequence of  the  death  of  Sir  W.  Eliott. 
.    Sir  W.  Eliott  died  in  1812,  and  was  succeeded  by 
his  son,  Sir  W.  F.  Eliott.     Sir  William,  like  his  pre- 
decessors, had  executed  a  bond  of  provision  in  favour 
of  his  younger  children,  and  Sir  W.  Francis  Eliott,  on 
succeeding  to  the  estate,  granted  an  heritable  bond  of 
corroboration  of  the  provisions  created  by  his  father. 
iPart  of  these  provisions,  amounting  to  £5483,  was 
conveyed  by  some  of  the  younger  children  in  right  of 
it,  to  trustees,  to  whom  Riddell  made  a  payment  in 
Id  19*  out  of  the  balance  of  th^  surplus  fund9  obtained 
as  the  price  of  the  sale  of  the  lands  contained  in  the 
original  application  of  Sir  W.  Eliott,  and  Riddell,  his 
trustee,  kept  up  the  debt  he  so  paid,  by  taking  an  as- 
signation from  the  trustees.     In  this  way,  it  wdiS  stated 
that  the  balance  of  surplus  funds  was  reduced  to  a  few 
hundred  pounds. 

Sir  William  Francis  Eliott  brought  an  action  of  re- 
duction-improbation  and  removing  in  1822,  for  the 
purpose  of  setting  aside  the  sales  of  the  lands  carried 
through  by  his  father,  and  by  his  statutory  trustee, 
Riddell,  as  being  in  direct  violation  of  the  Statute  on 
which  it  proceeded,  and  for  obtaining  possession  of 
the  lands  sold  to  Wilson  and  Cleghorn,  to  which  they 
had  entered  and  possessed,  and  on  which  they  had 
expended  large  sums  on  improvements.  The  Lord 
Ordinary  decerned  in  favour  of  Sir  W.  F.  Eliott,  in 
respect  of  the  various  irregularities  which  had  been 
committed  in  face  of  the  Statute,  both  in  the  original 
application,  and  in  following  out  the  procedure  spe- 
ciadly  required  by  the  Statute.  The  First  Division 
of  the  Court,  7th  June  1825,  adhered  to  the  judgment 
of  the  Lord  Ordinary.  In  the  interlocutor  of  the 
Court,  a  number  of  findings  were  introduced  in  regard 
to  the  irregularities  in  the  proceedings.  The  e^hth 
finding  was  of  the  foUowipg  nature :  ''  Find  it  proved 


by  the  terms  of  the  dispositions  to  the  defenders,  that 
they  were  made  aware  that  the  Act  had  not  been  fol- 
lowed out."  This  judgment  was  taken  to  review  in 
the  House  of  L.ords,  and  was  affirmed. 
.  Before  the  case,  however,  was  concluded  in  this 
Court,  the  disponees  from  Sir  W.  Eliott  brought  an 
action  of  relief  against  Riddell,  subsuming,  that  as  he 
was  bound  to  have  seen  that  the  proceedings  were  for- 
mally and  competently  conducted  to  a  termination, 
he  should  be  bound  to  free  and  relieve  them  of  the 
result  of  the  reduction-improbation  which  was  then 
pending,  brought  by  Sir  W,  F.  Eliott,  and  the  sum- 
mons accordingly  concluded  tliat  Riddell  should  free 
them  of  the  action,  or  pay  the  damages  and  expenses 
incurred  by  them,  if  it  succeeded.  The  Lord  Ordi- 
nary 

"  Finds  that  the  sale  to  Sir  William  Eliott,  and  the  oonvey- 
anoes  flowing  from  him,  baye  been  set  aside  upon  a  complex 
▼iew  of  all  the  irregularities  therein  enumerated,  and  not  upon 
any  one  or  more  of  them ;  that  of  these  the  six  first  can  only 
aif .  ct  the  defender  in  his  character  of  agent  for   Sir  William 
Eliott,  and  the  seventh  and  ninth  in  his  character  as  trustee 
under  the  Act  of  Parliament :  Finds  that  it  has  been  laid  down 
by  the  Court,  that  the  purchasers  from  Sir  William  Eliott  could 
not  be  hurt  by  any  alleged  fraud  on  the  part  of  Sir  William 
Eliott  in  carrying  through  the  sale,  if  the  proceeding's  had  been 
regularly  conducted :  Finds  that  the  pursuers  in  this  action  of 
relief  have  no  direct  action  against  the  defender  for  his  conduct 
SB  the  agent  of  Sir  William  Eliott,  and  that  their  own  agents 
were  bound  to  examine  and  satisfy  themselves  as  to  the  vaUdity 
of  the  dtles  under  which  their  purchases  were  made  ;  and  al- 
though that  title  has  turned  out  bad,  their  claim  for  redress 
lies  against  the  seller,  and  may  lie  against  their  own  agents, 
but  cannot  lie  against  the  private  agent  of  the  seller  for  mere 
professional  mistakes  or  inadvertencies :  Finds  that  it  has  been 
ascertained,  by  the  interlocutor  of  the  Court,  that  the  pursuers 
were  made  aware  that  the  Act  had  not  been  followed  out : 
Finds  as  to  the  seventh  and  ninth  findings,  which  apply  to  the 
defender,  Mr  Riddell,  as  trustee,  that  his  duty  qua  such  was  to 
receive  payment  from  the  purchaser  at  the  sale,  in  virtue  of 
the  said  Act,  and  pay  the  amount  into  the  Bank  of  England, 
and  the  receipt  by  the  cashier  of  the  bank  is  declared  to  be  a 
sufficient  discharge  to  the  trustee,  as  well  as  to  the  purchaser, 
who  is  then  entitled  to  demand  a  conveyance  from  the  heir  of 
entail :  Finds  that  the  purchases  made  by  both  the  pursuers 
were  made,  not  from  Sir  William  Eliott  as  heir  of  entail,  and 
by  them  as  purchasers  under  the  Act  of  Parliament,  but  from 
Sir  William  as  the  purchaser,  under  the  Act  of  Parliament,  of 
certain  parts  of  the  estate  of  Stobbs,  and  as  holding  them  in 
fee-simple ;  and,  further,  while  the  pursuers  saw  that  Sir  Wil- 
liam Eliott  had  not  as  yet  paid  the  price,  nor  had  enabled  the 
trustee  to  comply  with  the  Act  of  Parliament,  they  were  ron- 
tent  to  pay  the  price  to  the  defender  as  trustee,  in  order  that  it 
might  be  applied  in  terms  of  the  Act  and  warrant  of  the  Court, 
finds  that  the  price  so  received  by  Mr  Riddell,  although  not 
paid  into  the  Bank  of  England,  was  applied  partly  in  paying 
the  land-tax  and  debts  aflecting  the  entailed  estate  under  war- 
rants of  this  Court ;  but  in  so  far  as  any  part  of  said  price  has 
not  been  so  applied,  finds  that  Mr  Riddell  will  be  liable  to  re- 
peat and  pay  back  the  same  to  the  pursuers,  when  a  proper 
process  to  that  effect  is  instituted ;  but  that  such  daim  cannot 
be  pursued  under  the  present  action  of  relief  and  damages." 

.  The  Court  adhered  (in  June  1826),  reserving  to  the 
pursuers  to  be  heard  in  this  or  in  any  other  competent 
action,  on  their  claims  for  the  price  for  which  the 
lands  were  sold  by  public  roup  on  7th  September  1803. 
James  Cleghorn  and  others,  in  1 827,  brought  an  ac- 
tion of  declarator,  repetition,  and  damages,  against  Sir 
W.  F.  Eliott,  as  representing  his  father  on  the  passive 
titles,  to  render  him  liable  for  the  full  amount  of  the 
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purchase  money  paid  by  Wilson  and  Cleghorn ;  (2.) 
against  Sir  William,  and  various  other  parties,  as  heirs 
of  entail  in  the  estate  of  Stobbs ;  and,  (3.)  against  Mr 
Riddel],  the  statutory  trustee,  and  his  cautioner,  and 
against  Mr  Gaud  Russell,  as  trustee  for  Riddell's  cre- 
ditors, to  render  Riddell  liable  for  the  £15,420,  which 
the  pursuers  alleged  were  directly  paid  into  the  hands 
of  the  statutory  trustee.  The  summons  concluded, 
that 

"  it  ought  and  should  be  found  and  declared,  that  tlie  said  Sir 
William  Francis  Eliott,  and  the  other  heirs  of  entail  in  the 
estate  of  Stohbs,  are  liable,  as  heirs  of  entail,  to  repeat  and  pay 
hack  to  the  pursuers,  in  the  proportions  aforesaid,  the  said  price 
of  £15,420,  and  legal  interest  thereof;  or  at  least  such  part 
or  parts  thereof  as  shall  have  been  applied,  in  terms  of  the 
Statute,  for  behoof  of  the  entailed  estate  and  the  said  heirs  of 
entail,  in  redeeming  the  land-tax,  paying  entailer's  debts,  or 
other  debts  affecting  the  said  entailed  estate,  with  legal  interest 
of  the  same ;  and  that  the  said  entailed  estate  is  subject  and 
liable,  and  may  be  adjudged  in  payment  of  the  said  price  of 
£15,420,  and  legal  interest  thereof;  at  least,  of  such  part  or  parts 
thereof  as  can  be  shown  to  the  sads&ction  of  our  said  Lords  of 
Council  and  Session  to  haye  been  applied  beneficiaUy,  or  in 
terms  of  the  Statute,  for  behoof  of  the  said  entailed  estate, 
with  legal  interest  of  the  same :  And  further,  and  upon  its  being 
so  found  and  declared  as  aforesaid,  the  said  William  Riddell, 
as  statutory  trustee  foresaid,  and  as  representing  the  said  Edgar 
Hunter  and  the  said  Claud  Russell,  ought  and  should  be  de- 
cerned and  ordained,  by  decreet  foresaid,  to  exhibit  and  produce 
before  our  said  Lords  a  full  and  particular  state  of  accounts, 
and  of  his  whole  intromissions  as  statutory  trustee  aforesaid, 
whereby  it  may  appear  and  be  ascertained  how  far  the  said  price 
of  £15,420,  or  at  least  what  part  of  the  said  price  had  been 
employed  in  terms  of  the  Statute,  or  for  the  benefit  of  the  said 
entailed  estate,  in  redeeming  the  land-tax,  pajring  entailer's 
debts,  or  other  debts  or  burdens  affecting  the  entailed  estate ; 
and  the  part  of  the  said  price  so  employed  ought  to  be  found 
and  declared,  by  decree  aforesaid :  And  it  being  so  found  and 
declared,  the  said  heirs  of  entail  aforesaid,  &c.,  ought  and  should 
be  decerned  and  ordained,  to  repeat  and  pay  back  to  the  pur- 
suers respectively,  and  in  the  proportions  aforesaid,  the  said 
sum  of  £15,420,  or  such  other  sum  as  shall  be  ascertained  to 
be  the  amount  of  that  part  of  the  price  applied  by  the  said  Wil- 
liam Riddell  as  statutory  trustee,  and  in  terms  of  the  Act  of 
Parliament,  with  interest  thereof:    And  the  said  William  Rid- 
dell, as  statutory  trustee,  and  as  representing  his  said  cautioner, 
and  the  said  Claud  Russell,  his  trustee,  ought  and  should  be 
decerned  and  ordained  to  repeat  and  pay  back  to  the  pursuers 
respectively,  in  the  proportions  aforesaid,  the  whole  or  such 
part  of  the  price  as  shall  appear  and  be  ascertained  not  to  have 
been  applied  by  him  in  terms  of  the  Statute,  or  for  the  benefit 
of  the  entailed  estate,  with  interest  upon  the  same  from  the 
date  at  which  the  said  price,  or  the  different  parts  or  instal- 
ments thereof,  were  paid  to  the  said  William  Riddell,  until 
payment." 

Sir  W.  F.  Eliott  maintained  on  the  merits,  that  it 
was  incompetent,  under  the  entail,  to  affect  the  estate 
with  debt  in  any  other  way  than  by  a  direct  security : 
Henderson,  31st  January  1797,  House  of  Lords:  That 
none  of  the  debts  paid  by  Riddell  affected  the  estate, 
except  the  money  paid  in  redemption  of  the  land-tax, 
and  in  extinction  of  the  entailer's  debts.  It  was  how- 
ever admitted,  that  Sir  W.  F.  Eliott  was  barred,  per- 
sonali  exceptione^  from  stating  this  plea,  so  far  as  money 
had  been  paid  for  provisions  due  to  his  brothers  and 
sisters,  and  what  he  had  corroborated ;  but  he  likewise 
pleaded,  that  it  was  now  incompetent  to  revive  against 
the  estate  debts  which  had  been  discharged,  and 
which  were  not  kept  up  gainst  the  estate  by  taking 
assignations :  Sandford  on  Entails,  262.  Earl  of  Peter- 


borough, 4tfa  February  1736,  M.  3086.     Wauehope, 
14th  December  1815. 

The  pursuers  answered — That  Sir  W.  F.  Eliott  was 
liable  not  only  as  representing  his  father,  but  he  was 
personally  liable  for  all  sums  expended  by  the  statu- 
tory trustee  in  extinction  of  debts,  &C.,  since  his  ac- 
cession to  the  estate :  (2.)  That  he  was  liable,  as  an 
heir  of  entail,  in  repayment  of  such  part  of  the  £15,420 
and  interest,  as  applied,  in  terms  of  the  Statute,  for  the 
benefit  of  the  entailed  estate,  or  in  extinction  of  pro- 
visions or  entailer's  debt ;  and  it  was  pleaded  in  an- 
swer to  the  objection,  that  it  was  not  competent  to 
charge  the  estate  with  debt,  in  terms  of  the  entail,  ex- 
cept by  a  direct  security,  that  a  faculty  conceived  in 
the  terms  of  the  entail,  was  effectually  exercised  by 
granting  such  bonds  of  provision  as  had  here  been 
done:  Hope  Pringle,  21st  June  1677;  M.  4102.  Earl 
of  Northesk,  29th  June  1697 ;  Br.  Sup.  IV.  370.  Lady 
Kinfauns,  23d  June  1698 ;  M.  4106.  Eliott,  I6th  De- 
cember 1698;  M.  4130.  Ruscoe's  Creditors,  17th 
January  1723;  M.  4117.  Crawfurd,  Uth  March  1809. 
That  the  debts  paid  had  not  been  kept  up  by  assigna- 
tion, and  so  could  not  be  revived :  It  was  answered, 
that  if  it  appeared  from  the  whole  circumstances,  that 
it  was  not  the  intention  of  the  heir  to  extinguish  the 
debt,  but  the  contrary,  as  it  was  undoubtedly  compe- 
tent to  have  done,  a  discharge  taken  per  incttrtam  can- 
not be  held  to  extinguish  all  interest  in  the  debt,  and 
it  was  incompetent  for  the  heirs  of  entail  to  maintain 
a  plea  which  was  contrary  to  equity.  It  was  a  ques- 
tion of  presumed  intention  here,  and  the  presumption 
was  evidently  against  the  supposition  maintained  by 
the  defender.  .The  Court  have  given  effect  to  this 
argument  of  the  pursuers  in  circumstances  as  strong 
as  in  the  present:  Gordon,  29th  January  1731;  M. 
11,634.  Scott,  20th  December  1751;  M.  16,394. 
Kerr,-  16th  February  1768;  M.  16,551.  Temple,  &c. 
22d  February  1706;  M.  16,355.  Blair,  28th  June 
1610 ;  M.  6301.  Hay,*  17th  January  1622 ;  M.  6302. 
Williamson,  1682 ;  M.  6306.  Dunbar,  23d  November 
1627;  U.  570.  M'Leod,  14th  January  1779;  M. 
16,469.  Wilson,  28th  February  1751 ;  M.  40.  Ersk. 
II.  7,  3. 

As  against  Mr  Riddell,  &c.,  it  was  pleaded,  that 
they  coidd  only  discharge  themselves  of  their  liability 
by  proving  that  the  price  had  been  applied  in  such  a 
way  as  to  create  and  infer  a  liability  against  the  en- 
tailed estate  and  heirs  of  entail. 

The  Lord.  Ordinary  ordered  cases  to  himself,  and 
thereafter  made  avizandum  to  the  Court,  appending 
the  following  note,  which  show  the  bearings  of  the 
case: 

"Though  there  are  difficult  questions  in  this  cause,  and 
from  the  nature  of  the  pleadings,  it  assumes  an  appearance 
of  complexity,  the  points  of  any  diflicuUy  do  not  lie-  in  a  Very 
wide  compass. 

"1.  It  is  ohjected  by  the  defender.  Sir  W.  F,  Eliott,  that 
the  summons  is  not  sufficient  in  point  of  form,  in  coDGloding 
for  the  money  paid  as  the  price  of  the  lands,  in  so  far  as  it  was 
laid  out  in  terms  of  the  Statute,  seeing  that  no  money  was  so 
laid  out,  the  sale  not  having  been  made  in  terms  of  the  Statute, 
and  having  been  in  consequence  reduced.  The  Lord  Ordinary 
thinks  this  objection  groundless.  The  substance  of  the  thin^ 
meant  to  be  set  forth  is,  that  the  money  was  laid  out  in  terms 
of  the  Statute,  on  the  assumption  that  a  valid  sale  had  been 
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maie  under  it ;  and  it  is  because  it  was  not  bo  made  that  this 
action  is  necessary. 

"2.  It  is  pleaded  on  the  record  that  Sir  W.  P.  Eliott  is  per- 
sonally liable  in  repetition  of  the  whole  prices  as  representing; 
the  late  Sir  William  universally.  This  would  depend  on  the 
fict  of  representation  averred,  but  denied.  But  the  plea  is  not 
insisted  in. 

"3.  The  material  question  is,  whether  the  defender  Sir 
William,  the  heiis  of  entail,  and  the  entailed  estate,  are  liable 
in  the  repetition  demanded,  to  the  extent  of  the  land-tax  re- 
demption money,  and  the  debts  or  provisions  said  to  have  been 
(mid  with  the  funds  of  the  pursuers  ?  This  question  depends 
on  two  points: — Ist,  Whether,  or  to  what  extent,  those  funds 
were  in  &ct  applied  to  the  payment  of  debts  which  legally  af- 
fected the  estate  and  the  heirs  of  entail  ?  2d,  Whether,  in  so 
iar  as  they  were  so  laid  out,  the  pursuers  have  a  good  claim  of 
repetition,  either  against  the  defender.  Sir  W.  P.  Eliott,  or 
npimt  the  heirs  of  entail,  and  the  estate  generally? 

"  Under  the  first  point,  the  defender  admits  the  following 
sums  to  have  been  laid  out  by  the  statutory  trustee  in  relieving 
him  and  the  heirs  of  entail  of  burdens  which  would  otherwise 
have  affected  them: — 1.  Por  redeeming  the  land-tax,  £1183. 
9s.  5d;    2.    Entailer's  debt  to  the   Countess  of  Hyndford, 
£1111.  2.  2;  3.  Entailer's  debt  to  William  Calder,  £111.  2s. 
2d ;  4.  Provisions  granted  by  the  late  Sir  William  Eliott  to 
his  younger  children,  the  brothers  and  sisters  of  the  defender; 
£5483.  0.  4^ ;  in  all  £7893.  14.  6 J.     But  as  to  five  other 
sums,  £1170.  £1170,  £2500,  £1170,  and  £622.  8. 1.,  as  stated 
in  articles  17,  18,  19,  and  20  of  the  condescendence,  the  defen- 
der objects,  that  supposing  the  money  of  the  pursuers  to  have 
been  so  applied,  the  obligations  which  were  thereby  discharge(t 
were  not  so  constituted  as  legally  to  affect  the  entailed  estate 
or  the  heirs  of  entail.     The  sum  of  £622.  8.  I.,  last  above 
mentioned,  consisted  of  a  claim  for  meliorations  said  to  have 
been  made  under  the  10th  Geo.  III.     There  is  some  diffi- 
culty in  showing  that  this  sum  was  legally  constituted  as  a  debt 
against  the  estate  in  terms  of  the  Statute.     The  statement  in 
article  20,  and  any  evidence  produced,  seem  to  be  insufficient. 
But,  if  that  can  be  shown,  the  Lord  Ordinary  is  of  opinion  that 
the  debt  cannot  be  held  to  have  been  discharged  by  the  other 
circumstances  mentioned.     The  other  four  sums  consist  of  pro- 
visions for  younger  children  made  by  Sir  John  and  Sir  Prancis 
Eliotts,  which  the  defender  maintains  not  to  have  been  consti- 
tuted in  conformity  to  the  power  or  faculty  given  by  the  entail. 
The  Lord  Ordinary  thinks  this  the  most  doubtful  and  difficult 
question  in  the  cause.     The  entail  is  perfect  in  the  prohibition 
to  contract  debt.     But  there  is  an  exception  from  the  prohibi- 
tion, by  a  special  power*  given  to  the  heirs  *to  burden  and  af- 
fect the  said  lands  and  estate  with  sums  of  money  for  the  suit- 
able provision  of  their  younger  children.'     The  bonds  in  ques- 
tion are  simply  bonds  narrating  the  power,  and  binding  person- 
ally the  granter  and  the  heirs  of  tailzie,  in  some  instances,  in 
conjunction  with  all  his  other  heirs.     The  question  is,  whether 
this  is  a  due  execution  of  the  power  to  render  the  heirs  and 
the  estate  liable. 

"  The  Lord  Ordinary  thinks  it  clear,  that  if  the  original 
bonds  were  not  effectual  to  the  purpose,  the  heritable  bonds  of 
corroboration  granted  by  the  immediate  heirs  of  entail  could  not 
render  them  effectual  against  subsequent  heirs.  Though  each 
heir  has  power  to  burden  the  estate  with  provisions  to  his  own 
younger  children,  he  has  no  power  to  affect  it  with  provisions 
for  the  children  of  a  previous  heir.  But  the  question,  whether 
the  original  bonds  were  in  themselves  effectual,  is  important. 
The  Lord  Ordinary  does  not  think  that  it  is  settled  by  the  case 
of  Crawford ;  for  the  power  in  that  case  was  not  *  to  burden 
and  affect  the  lands,*  &c.  On  the  contrary,  the  entail  expressly 
prohibited  the  granting  of  any  heritable  securities  for  such  pro- 
visions, and  simply  enabled  the  heirs  *  to  provide  their  younger 
children,*  &c.  The  only  question  therefore  was,  whether  the 
omission  to  narrate  the  power  rendered  the  deeds  ineffectual 
against  the  heirs  of  entail.  The  other  cases  referred  to  by 
RiddeU*s  trustee  are  certainly  liable  to  the  observation,  th:it 
they  relate  to  powers  reserved  by  the  maker  of  the  deed  to  him- 
self, and  not  to  powers  reserved  to  the  heir  under  a  strict  cnt:iil. 
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"  On  the  other  hand,  some  of  the  authorities  quoted  by  Sir 
W.  Eliott  bear  very  closely  on  the  point.  It  is  true  that  heirs 
of  entail,  as  fiars,  must  be  held  to  be  unlimited  proprietors,  in 
so  far  as  they  are  not  expressly  prohibited.  But,  according  to 
the  principle  adopted  in  the  cases  of  Roxburghe,  Queensberry, 
&c.,  the  law  of  this  entail  is  an  express  prohibition  against  all 
contracting  of  debt ;  and  to  bring  in  particular  provisions  for  the 
children  within  the  exception,  the  power  as  a  faculty  must  be 
exercised  strictly  in  conformity  to  the  terms  in  which  it  is 
given.  There  is  evidently,  however,  a  wide  difference  between 
a  power  to  burden  the  estate,  and  a  power  to  bind  all  and  each 
of  the  heirs  personally.  If  the  burden  had  been  imposed  on 
the  estate  by  a  proper  deed,  even  the  original  creditor  could  not 
have  maintained  such  an  action  as  the  present,  for  a  personal 
decree  to  the  full  amount  against  the  defender  individually. 
Yet .  it  is  maintained,  both  in  the  conclusion  of  the  summons 
and  in  the  argument  in  the  pursuers'  case.  The  Lord  Ordinary 
considers  this  to  be  altogether  untenable.  Still,  the  question  is 
very  doubtful,  whether  the  bonds  might  not  be  a  sufficient  ex- 
ercise of  the  power  to  support  an  action  for  making  the  provi- 
sions effectual  against  the  estate,  and  whether  the  bonds  of 
corroboration  in  this  view  might  not  be  good :  Considering  the 
question  as  if  it  lay  with  the  children  themselves,  the  Lord  Or- 
dinary should  find  it  difficult  to  reject  their  claims.  But  they 
could  only  be  supported  on  general  views  of  the  law  of  entail, 
which  may  perhaps  go  beyond  the  principles  of  some  of  the 
later  decisions.  It  is  principally  for  this  reason  that  he  reports 
the  cause  without  a  judgment.  On  two  points,  however,  con- 
nected with  this  question,  he  has  a  clear  opinion :  1.  He  thinks 
it  sufficiently  proved  that  all  the  sums  were  paid  by  Mr  Riddell ; 
2.  He  thinks  it  not  material,  though  very  anxiously  urged,  that 
the  statutory  sale  was  first  made  to  Sir  William  Eliott  himself, 
and  that  the  pursuers  transacted  with  him  as  proprietor  in  fee- 
simple,  because  he  holds  the  evidence  to  be  sufficient  that  the 
debts  were  paid  by  means  of  the  money  of  the  pursuers,  and 
thinks  that  the  equitable  claim  here  made  must  be  good  as  the 
case  stands,  if  it  would  have  been  good  in  that  of  an  ineffectual 
sale  directly  to  the  pursuers. 

•*  But  a  more  general  question  still  remains,  viz.,  whether, 
supposing  the  funds  of  the  pursuers  to  have  been  laid  out  in 
debts  affecting  the  estate,  any  claim  of  repetition  is  competent  ? 
The  defenders*  plea  is,  that  the  debts  having  been  discharged, 
and  no  assignations  taken,  they  cannot  be  revived.  There  is 
no  doubt  that  the  debts  themselves  cannot  be  revived ;  at  least 
that  is  not  the  nature  of  the  present  action.  But  though  the 
point  is  very  ably  argued  by  the  defender,  and  there  is  difficulty 
in  it,  the  Lord  Ordinary  is  inclined  to  think  that  the  plea  is  not 
solid.  The  nature  of  the  claim  is,  that  the  pursuers  paid  their 
money,  and  the  trustee  applied  it  to  the  payment  of  the  debts^ 
in  a  bo.ia  fide  reliance  on  the  sale  of  the  lands  as  effectually 
made.  The  defender  says  that  the  pursuers  did  not  rely  on 
their  money  being  repaid  by  the  defender,  or  the  heirs  of  entail. 
They  did  not  rely  on  repayment  at  all ;  but  they  relied  on  the 
value  being  given  by  the  defender  and  the  heirs  of  entail  in  the 
lands  purchased ;  and  that  value  having  been  taken  back,  the 
question  is,  whether  the  defender  and  the  other  heirs  can  keep 
both  the  lands  and  the  price,  because  of  the  error  in  the  pro- 
ceedings. It  seems  to  the  Lord  Ordinary  that  this  would  be 
contrary  to  equity.  There  certainly  are  cases  in  which  the 
estate  and  the  heirs  may  be  benefited  by  the  transactions  of  the 
heir  in  possession,  with  third  parties,  and  yet  no  repetition  will 
be  competent.  The  case  of  Durris  is  an  example.  But  though 
there  may  be  difficulty  in  categorically  distinguishing  the  present 
case  from  the  principle  of  those  cases,  the  Lord  Ordinary  thinks 
that  it  may  be  distinguished  from  them  in  plain  sense  and  jus- 
tice. If  the  claim  of  the  pursuers  be  sustained  (st/6  hupothen 
that  the  debts  affected  the  estate),  nothing  will  be  laid  on  the 
estate  or  the  heirs  but  what  would  have  affected  them  if  the 
transaction  for  selling  the  lands  had  never  taken  place. 

"  The  case  of  the  pursuers  against  Mr  Riddeirs  trustees 
seems  to  be  merely  alternative  in  the  event  of  Sir  William 
Eliott*s  defence  on  certain  of  the  grounds  pleaded  being  sus- 
tained. 

'*  1.  Mr  Russell  pleads  res  jWicaffl.     This  might  be  effectual 
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if  the  pursuers  were  claiming  reparation  on  Mr  RiddelFs  re- 
sponsibility as  agent  for  the  late  Sir  William  EUott.  But  Liord 
Medwyn'b  judgment  does  not  seem  to  affect  the  question  in  any 
other  view. 

"2.  Mr  Riddell  seems  to  have  committed  an  original  error 
in  becoming  consenter  to  the  disposition  by  Sir  William  Eliotf, 
as  heir  of  entail,  to  himself  in  fee-simple.  For  by  the  Statute, 
§  65f  the  purchaser  was  not  entitled  to  any  disposition  till  the 
price  had  been  paid  to  the  trustee,  and  had  been  deposited  in 
the  bank.  If,  therefore,  it  were  to  be  held  that  the  defender, 
Sir  William  Eliott,  and  the  other  heirs,  are  not  liable  in  the 
relief  sought,  on  the  ground  that  the  pursuers  did  not  purchase 
at  the  judicial  sale,  there  does  seem  to  be  some  probable  ground, 
in  that  fundamental  breach  of  duty,  for  making  the  claim  against 
Mr  Riddell,  who  afterwards  received  their  mdney;  but  the 
point  can  go  no  farther,  and  the  Lord  Ordinary  has  already  in- 
timated his  opinion  on  that  question. 

"  3.  It  is  incumbent  on  the  pursuers,  in  the  question  with 
Sir  William  Eliott,  to  show  that  the  debts  paid  did  affect  the 
estate.  If  it  should  be  found  that  they  did  not,  the  pursuers 
assume  it  to  be  clear  that  they  must  have  a  claim  against  Mr 
Riddell,  and  in  this  view  have  not  argued  that  point.  But  this 
is  by  no  means  absolutely  clear ;  for, 

"  4.  Mr  Russell  maintains,  that  as  a  judicial  trustee,  Mr  Rid- 
dell would  be  protected  by  his  bona  fides.  The  Lord  Ordinary 
has  no  idea  that  there  is  any  thing  in  the  plea,  that  because  the 
money  was  due  to  the  parties  who  received  it,  there  can  be  no 
repetition,  whether  the  debts  affected  the  estate  or  not.  The 
claim  is  against  Mr  Riddell  for  paying  debts  which  he  was  not 
authorised  by  his  appointment  to  pay.  But  his  plea,  that  the 
case  is  to  be  viewed  as  if  there  bad  been  no  reduction  of  the 
sale,  and  the  claim  were  now  to  account  for  the  money  unduly 
laid  out  without  the  authority  of  the  Court,  has  more  probability. 
It  would  be  difficult  to  make  a  good  defence,  in  this  view,  on 
bona  fides,  if  the  claim  were  by  the  heirs  of  entail.  But  it  may 
be  doubted  whether  the  pursuers  are  so  favourably  situated  as 
the  heirs  of  entail  would  be  in  that  case ;  for  the  money  was 
put  into  Mr  Riddell's  hands  by  the  joint  act  of  the  pursuers  and 
the  Ute  Sir  William  Eliott.  If  they  relied  on  the  Statute,  they 
did  not  observe  it,  and  the  sale  was  reduced  by  no  fault  of  Mr 
Riddell.  Now,  if  the  sale  had  stood,  and  the  Ute  Sir  William 
were  claiming  repetition  from  Riddell,  would  it  be  a  good  de- 
fence or  not,  that  he  acted  in  bona  fide  in  applying  the  money  to 
the  debts  pointed  out  by  Sir  WilUam  himself,  and  reported  to 
be  debts  affecting  the  estate  by  the  gentleman  to  whom,  at  his 
instance,  that  matter  was  remitted  ?  If  it  would,  are  the  pur- 
suers more  favourably  situated  as  the  case  stands?  But  if  the 
Court  should  be  of  opinion  that  the  debts  did  affect  the  estate, 
these  questions  will  be  superseded." 

The  Court,  on  18th  January  1833,  pronounced  this 
interlocutor  (signed  7th  February)  : 

**  The  Lords  having  advised  this  cause,  with  the  cases  for 
the  parties,  and  heard  counsel.  Find  the  pursuers  entitled  to  re- 
petition of  the  several  sums  of  money  applied  in  payment  of 
buidens  and  of  debts  affecting  the  entailed  estate  of  Stobbs,  or 
for  which  the  said  estate  was  liable  to  be  affected :  Find,  that 
the  following  sums  were  so  applied:  viz.,  the  sum  of  £1183. 
9s.  5d.  fur  redemption  of  the  land-tax  of  the  said  entailed  estate ; 
the  sum  of  £11 1 1.  2.  2.,  paid  in  extinction  of  the  debt  of  the 
entailer,  Sir  Gilbert  Eliott.  to  the  Countess  of  Hyndford;  the 
sum  of  XI 1 1.  2.  2.,  paid,  in  extinction  of  a  debt  of  the  said  en- 
toiler,  to  William  Culderwood,  advocate;  the  sum^  of  £1170, 
paid  in  extinction  of  a  provision  made  by  Sir  Francis  Eliott  in 
favour  of  Miss  Mary  Eliott,  his  eldest  daughter ;  paid  to  the 
Countess  of  Hyndford  the  sum  of  £1170,  in  extinction  of  a 
provision  made  by  said  Sir  Francis  Eliott  in  favour  of  Miss 
Anne  B^iott,  his  youngest  daughter ;  paid  to  the  Countess  of 
Hyndford  the  sum  of  £2500,  in  extinction  of  a  provision  made 
by  Sir  John  Eliott  to  Anne  Eliott,  his  only  child ;  paid  to  the 
Ediuburgh  Friendly  Insurance  Society  the  sum  of  £1170,  in 
extinction  of  a  provision  made  by  said  Sir  Francis  Eliott  in 
favour  of  John  Eliott,  his  second  son ;  paid  to  Sir  Charles 
Eliott's  trustees  the  sum  of  £5483.  0.  4.  8-12ths,  being  the 


amount  of  provisions  granted  by  the  late  Sir  William  Eliott, 
in  favour  of  John  Eliott,  his  second  son,  Gilbert  Eliott,  his 
third  son,  Bethia  Mary  Eliott,  his  eldest  daughter,  and  George 
Augustus  Eliott,  his  fourth  son,  in  terms  of  the  entail,  and  for 
which  the  said  entailed  estate  was  liable  to  be  affected :  Find, 
that  for  the  above-mentioned  sums,  the  pursuers  are  juat  and 
lawful  creditors  of  the  heir  of  entail  of  the  estate  of  Stobbs, 
now  in  possession  thereof,  and  of  each  succeeding  heir  of  entail 
of  the  said  estate  who  shadl  obtain  possession  thereof,  while  the 
said  debts  shall  remain  unpaid :  Find  and  declare,  that  the  pur- 
suers, as  creditors  foresaid,  are  entitled,  omni  habili  mode  qyo  de 
jure,  to  adjudge  the  said  entailed  estate  of  Stobbs  in  payment 
and  satisfaction  of  the  said  sums  applied  as  aforesaid,  and  de- 
cern ;  and  further  decern  and  ordain  the  said  Sir  William  Frani'is 
Eliott,  as  heir  of  entail  in  possession  of  the  said  estate,  and  the 
heirs  of  entail  who  shall  succeed  to  him  in  the  right  and  posses 
sion  thereof,  as  they  shall  respectively  attain  possesaion,  to 
make  payment  to  the  pursuers  of  the  foresaid  several  sums  of 
money ;  And  in  respect  of  the  preceding  findings,  assoilzie  Claud 
Russell,  the  trustee  for  the  creditors  of  the  late  William  Rid- 
dell, and  all  others,  the  representatives  of  the  said  William 
Riddell,  and  of  Edgar  Hunter,  his  cautioner,  from  the  conclu- 
sions of  the  libel,  to  the  extent  of  the  said  several  sums  of 
money,  and  decern :  Quoad  ultra,  remit  to  the  Lord  Ordinary 
to  hear  parties  farther  as  to  the  sum  of  £622.  8.  1.,  alleged  to 
have  been  expended  by  Sir  Francis  Eliott  on  improvements  on 
the  entailed  estate ;  likewise  as  to  the  several  dates  from  which 
interest  on  the  said  several  sums  shall  run ;  also,  as  to  the  balance 
still  due  by  the  late  Mr  Riddell  and  his  caudoner,  and  their  re- 
presentatives, and  as  to  what  farther  sums  fall  to  be  charged 
agunst  the  entailed  estate,  and  heirs  of  entail,  and  generally  as 
to  all  other  remaining  points  of  the  cause,  and  to  do  therein  as 
shall  be  just:  Find  the  defenders.  Sir  William  Francis  Eliott 
and  Sir  James  Boswell,  George  Sinclair,  and  James  Brown,  his 
trustees,  who  have  sisted  themselves  as  parties  to  this  acUon, 
and  that  only  qua  trustees,  liable  to  the  pursuers  in  the  whole 
expenses  hitherto  incurred  by  them  in  this  action,  and  ordain 
the  account  thereof  to  be  given  in,  and  when  lodged,  remit  to 
the  auditor  of  Court  to  tax  the  same,  and  to  report." 

The  case  was  then  taken  to  appeal  to  the  Hoase  of 
Lords. 

Lord  Devon  (5th  September  1835) :  My  Lords,  there  is  a 
case  of  very  considerable  importance  from  Scotland,  Sir  Wil- 
liam Eliott  against  Cleghorn — one  of  the  most  difficult  cases 
that  have  been  for  some  time  before  your  Lordships.  It  was 
heard  before  the  Lord  Chief-Justice,  assisted  by  my  noble  and 
learned  friend  near  me,  and  myself.  We  arc  all  of  opinion  that 
it  is  a  case  not  to  be  decided  without  a  great  deal  of  considera- 
tion. But  it  has  occurred  to  us  that  it  would  be  desirable  to 
send  down  to  the  Court  of  Session  some  points  in  the  case  for 
farther  investigadon,  in  order  to  have  the  opinions  of  the  con- 
suiting  Judges,  who,  it  appears,  were  not  brought  into  the  coa- 
sultadon  when  the  case  was  in  the  Court  below.  I  will  take 
an  opportunity  of  communicating  with  the  Lord  Chief •  Justice, 
and  on  Tuesday  next  will  state  exactly  what  are  the  points 
which  are  proposed  to  be  remitted. 

Lord  Brougham, — I  quite  agree  with  my  noble  and  learned 
friend.  This  is  a  case  of  infinite  importance,  which  has  been 
heard  once  before  the  Lord  Chief-Jusdce,  and  since  by  one 
counsel  on  a  side,  it  involves  a  very  difficult  question,  and 
the  consulting  Judges  appear  never  to  have  attended  to  the 
subject.  If  my  noble  and  learned  friend,  together  with  the 
Lord  Chief-Justice,  who  is  not  now  present,  will  give  their  at- 
tention to  it,  I  shall  entirely  agree  in  any  statement  they  may 
make ;  for  we  entirely  agree  as  to  the  kind  of  difficulty  which 
exists,  and  we  think  it  possible  that  below,  on  the  case  re- 
ceiving further  consideration,  a  mode  may  be  struck  out,  better 
than  it  can  be  done  here,  for  arranging  the  matter,  without 
doing  any  injustice  either  to  the  principle  of  law,  or  to  the 
parties.  There  is  great  hardship  in  the  case  ;  there  has  been 
a  party  lucratus  in  this  case,  merely  by  the  strict  letter  of  the 
law,  much  more  than  he  ought  to  be,  and  we  cannot  help  feel- 
ing that  that  might  be,  to  a  certain  extent,  set  right.     In  some 
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respects  it  nercr  can  be  set  right ;  for  even  if  yoa  affirm  the  de- 
cision, the  parties  will  have  lost  what  is  past  remedy. 

On  8th  September, 

Lord  Denman — My  Lords,  there  is  a  case  in  which  Sir  Wil- 
liam Eliott  is  the  appellant,  and  Cleghorn  the  respondent,  which 
was  heard  a  considerable  time  ago  before  this  House,  in  which 
I  thought  it  necessary  to  obtain  a  second  hearing,  that  other 
noble  Lords  might  have  the  opportunity  of  considering  that 
case.     The  case  generally  was  one  where  a  person  seised  in 
taillie  of  a  Scotch  estate,  who  sold  a  considerable  part  of  it  for 
the  purpose  of  redeeming  the  land-tax  (a  much  greater  amount 
being  sold  than  was  necessary  for  that  purpose,  under  the  pro- 
visions of  the  Act),  conveyed  the  property  so  held  by  him  to  the 
ancestor  of  the  present  respondent ;  and  the  question  is,  whether 
the  appellant,  who  is  the  next  heir  of  entail,  is  liable  to  those 
who  became  possessed  of  the  estate,  and  who  had  advanced  the 
money  under  those  circumstances.     There  are,  my  Lords,  a 
great  variety  of  facts  by  no  means  easy  of  comprehension ;  and 
also  a  very  important  matter  of  law,  on  which  it  is  by  no  means 
easy  to  come  to  a  decision.     My  noble  and  learned  friend,  who 
on  the  second  occasion  heard  the  argument  by  one  counsel  on 
each  side,  agreed  with  me  in  thinking  that  the  case  was  full  of 
doubt,  and  that  it  would  be  necessary  to  require  some  farther 
explanation  from  the  Lords  of  Session  as  to  the  reasons  of  their 
opinion,  which  we  do  not  find  altogether  clear.     There  is  one 
important  point  which  is  stated  in  the  case,  and  to  which  their 
Lordships'  attention  does  not  appear  to  have  been  very  pointedly 
directed.     It  is  stated  in  one  of  the  findings  of  the  Court  in  a 
former  case,  that  the  persons  who  took  the  title — subject  to  a 
great  deal  of  objection  and  subject  to  very  serious  doubt, 
whether  or  not  the  Act  of  Parliament  had  been  complied  with — 
were  fully  aware  of  the  objections  that  appear  as  a  fact  in  the 
Court  of  Session, — a  fact  to  which  the  Court  of  Session  in 
giving  their  judgment  have  not  adverted.     It  appears  to  us  that 
that  may  be  a  fiict  of  the  greatest  importance,  and  that  fact 
should  be  more  fully  considered.     And  upon  the  whole,  we  are 
of  opinion,  that  as  it  is  a  case  of  that  very  great  importance,  it  is 
desirable  that  the  Court  of  Session  should  be  requested  to  re- 
view their  decision, — the  Division  of  the  Court  who  have,  in 
the  first  instance,  decided  the  case,  consulting  with  the  other 
Judges  whose  attention  has  not  yet  been  called  to  it.     I  would 
therefore,   with  the  concurrence  of   my  noble  and    learned 
friend,  who  has  taken  the  trouble  to  draw  up  the  form  of  in- 
struction to  the  Court,  move  your  Lordships,  **  that  the  said 
cause  be  remitted  back  to  the  said  First  Division  of  the  Court 
of  Session,  to  review  their  said  interlocutor ;  and  farther,  to 
state  to  this  House,  whether,  in  pronouncing  the  same,  they  bad 
regard  to  the  eighth  finding  of  the  interlocutor  pronounced  by 
the  Court  of  Session,  on  the  7th  of  June  1825,  in  the  action  of 
reduction  brought  by  the  deibnder.  Sir  William  Francis  Eliott, 
which  finds  it  proved  by  the  terms  of  the  dispositions  to  the  de- 
fenders in  that  action,  that  they  were  made  A\vare  that  the  Act 
of  Parliament  had  not  been  followed  out ;  and  also  to  state  to  what 
extent,  and  under  what  form  of  diligence,  the  present  defender. 
Sir  William  Francis  Eliott,  as  heir  of  entail  in  possession  of 
the  said  estate,  and  the  heirs  of  entail  who  shall  succeed  him 
in   the  right  and  possession  thereof,  as  they  shall  respectively 
attain  possession,  may  be  compelled,  according  to  the  law  of 
Scotland,  to  make  payment  to  the  said  pursuers  of  the  several 
sums  of  money  in  the  said  interlocutor  mentioned;  and  further, 
to   order  that  the  said  First  Division  of  the  said  Court,  in  re- 
viewing the  said  interlocutor,  do  order  the  matter  thereof  to  be 
beard  before  the  whole  Judges,  including  the  Lords  Ordinary ; 
and  to  declare  that  this  House  does  not  think  fit  to  pronounce 
any  judgment  upon  the  said  appeal,  until  after  the  said  Court 
of  Session  shall  have  reviewed  the  said  interlocutor,  according 
to  the  directions  of  this  order." 

Thereafter,  in  ]  835,  Sir  W.  F.  Eliott  presented  an 
application  to  the  Court,  to  have  the  remit  of  the  House 
of^  Lords  applied,  when  some  diflSculty  appeared  to  have 
presented  itself,  from  the  shape  of  the  remit  by  the 
l-Iouse  of  Lords.     In  reference  to  this  point,  some  com- 


niunications  which  passed  between  the  Lord  Chancellor 
of  England,  Lord  Devon,  and  the  Lord  President  of 
the  Court  of  Session,  were  lodged  by  the  parties.  In 
the  letter  by  Lord  Devon  to  the  Lord  President,  after 
stating  the  circumstances  above  detailed,  and  the  im- 
port of  the  judgment  of  the  Court  of  Session  in  Cleg- 
horn's  action,  there  were  the  following  passages  : 

"  This  judgment  being  brought  under  review  by  appeal,  the 
House  of  Lords  thought  that  it  might  assist  them  in  coming  to 
a  right  conclusion  upon  the  case,  if  they  should  be  informed, 
Jirst^  Whether  the  judgment  in  question  was  pronounced  with 
or  without  reference  to  the  feet  that  the  parties  claiming  repe- 
tition were  aware  of  the  irregularity  of  the  sale  in  respect  of 
which  their  claim  is  now  made ;  and.  Secondly^  To  what  extent, 
and  by  what  form  of  diligence,  the  claims  which  are  declared 
valid  by  the  judgment,  can,  by  the  law  of  Scotland,  be  made 
available  against  Sir  William  Eliott,  and  succeeding  heirs  of 
entail.  There  was  some  discussion  at  the  bar  upon  this  latter 
point.  It  is  not  necessary,  nor  am  I  competent,  to  say  in  what 
manner  the  information  thus  sought  for  would  affect  the  ulti- 
mate judgment  of  the  House. 

"  It  is  sufficient  to  say,  that  it  was  conceived  that  such  infor- 
mation might  throw  light  upon  the  case,  and  I  cannot  think 
that  there  will  be  any  difficulty  on  the  part  of  the  Lords  of 
Session  in  giving  their  answers,  when  the  object  of  the  inquiry 
is  explained. 

"  The  consulted  Judges,  can,  of  course,  give  no  assistance  to 
their  brethren  of  the  First  Division,  in  answering  the  first  of 
the  special  inquiries ;  but,  on  the  second  point,  the  opinion  of 
the  whole  may  be  given,  and  the  whole  judgment  (which  may, 
I  should  think,  include  within  it  the  answer  to  the  special  in- 
quiries) will  be  in  point  of  form  the  judgment  of  the  First  Divi- 
sion, as  in  the  case  of  an  ordinary  remit  for  consultation  of  the 
whole  Judges. 

"  This  particular  form  of  remit  being,  as  the  Lord  President 
observes,  unusual,  there  is  not  any  particular  form  in  which  the 
judgment  given  upon  it  should  be  framed;  but  any  form  of 
words  which,  after  reviewing  the  former  judgment  in  the  ordi- 
nary way,  conveys  an  answer  to  the  first  inquiry,  and  givjes  the 
opinion  of  the  Court  upon  the  second,  will,  I  think,  be  satis- 
factory to  the  House,  and  enable  it  to  come  to  a  final  decision 
upon  the  case.     Yours  feithfuHy.  (Signed)     Devon.*' 

The  First  Division  directed  the  several  letters  to  be 
printed  and  laid  before  the  Judges  of  the  Second  Divi- 
sion, and  Lords  Ordinary,  for  the  purpose  of  furnishing 
their  Lordships  of  the  First  Division  with  their  opinions 
in  writing.  A  hearing  in  presence  also  took  place  in 
regard  to  the  whole  question,  and  the  matters  in  the  re- 
mit ;  after  which  the  Lord  Justice- Clerk,  Lords  Glen- 
lee,  Meadowbank,  Medwyn,  Corehouse,  Fullerton, 
MoncreifiT,  Jeffrey,  and  Cockbum,  returned  the  follow- 
ing opinion  in  WTiting : 

'*  We  understand  that  this  cause  having  been  remitted  by 
the  House  of  Lords,  in  order  that  the  interlocutor  of  the  First 
Division  of  the  Court,  under  appeal,  might  be  reviewed  gener- 
ally, subject  to  the  particular  instructions  given,  as  explained 
by  the  letters  of  the  Lord  Chancellor  and  Lord  Devon,  now  laid 
before  us,  our  opinion  is  required  on  the  general  merits  of  the 
case,  with  particular  reference  to  the  question,  '  To  what  ex- 
tent, and  under  what  form  of  diligence,  the  present  defender. 
Sir  William  Francis  Eliott,  as  heir  of  entail  in  possession  of  the 
said  estate,  and  the  heirs  of  entail  who  shall  succeed  him  in  the 
possession  thereof,  as  they  shall  respectively  attain  possession, 
may  be  compelled,  according  to  the  law  of  Scotland,  to  make 
payment  to  the  pursuers  of  the  several  sums  of  money  in  the  said 
interlocutor  mentioned. 

*'  With  reference  to  the  state  of  the  case  as  thus  present- 
ed to  us,  we  have  considered  the  written  pleadings  of  the 
parties,  and  the  arguments  of  counsel  in  presence  of  the  whole 
Court,  and  now  beg  leave  to  deUver  our  opinion  as  follows : 
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**  1.  We  are  of  opinion,  that  the  claim  made  hy  the  rcppon- 
deiits,  in  their  action  direcfod  against  the  appelhmts  and  the 
heirs  of  entail  in  the  estate  of  Stohhs,  in  so  far  as  it  is  a  claim 
for  relief,  or  restitutio  in  intc<}rnm^  is,  in  its  general  substance 
a  well-founded  claim  in  equity,  to  which  this  Coui't,  as  a  court 
of  equity,  ought  to  give  elTect,  to  such  extent,  and  in  such 
a  manner,  as  the  circumstanrcs  will  admit  of,  consistently  with 
the  general  principles  of  law  and  justice.  The  case,  divested 
of  all  specialties,  is,  that  the  lands  in  question,  having  been 
offered  for  sale  under  warrants  of  this  Court,  proceeding  on 
the  Statute  for  redemption  of  the  land-tax,  were  purchased  by 
the  respondents  or  their  predecessors ;  and  that,  on  the  faith 
of  having  obtained  a  good  title  to  these  lands,  they  paid  the 
prices  in  the  manner  set  fortli  in  the  record.  And  the  sales 
having  been  reduced  and  set  aside  in  respect  of  irregularity  in 
thii  proceedings,  and  the  lands  restored  to  the  heirs  of  entail, 
while,  in  the  meantime,  the  money  of  the  respondents  had 
hnQTi  applied  to  relieve  and  disburden  the  entailed  estate  of 
debts  and  charges  which  previously  stood  as  real  and  effectual 
burdens  affecting  the  estate  and  the  heirs  of  entail,  the  respon- 
dents claim,  by  their  action,  relief  or  restitution  to  the  extent 
of  the  money  so  paid  and  beneficially  applied.  The  conclu- 
Bions  of  the  summons  go  farther  than  this,  in  regard  to  the 
form  and  mode  of  redress  which  is  sought.  But,  on  the  gene- 
ral merits  of  the  claim,  we  are  oi  opinion,  that  the  defender, 
and  the  other  heirs  of  entail,  are  not  entitled  to  take  bcneSt  by 
the  transaction  which  has  been  reduced,  to  the  manifest  luss  of 
the  respondents  in  the  specific  sums  of  money  ascertained,  and 
that  there  is  a  good  right  in  the  respondents  to  be  restored 
against  it.  Without  entering  into  any  argument  on  the  sub- 
ject, it  may  be  proper  to  mention,  that,  in  forming  this  opinion, 
we  have  not  overlooked  the  eiyhth  finding  of  the  interlocutor  of 
the  First  Division  of  the  Court  in  the  process  of  reduction,  or 
the  fact  therein  referred  to,  that  from  the  dispositions  received 
by  the  respondents,  one  irregularity  in  the  execution  of  the  Sta- 
tute, though  not  that  on  which  the  sale  was  reduced  by  the 
House  of  Lords,  might  have  been  discovered.  But  that  circum- 
stance does  not  affect  our  opinion  as  to  the  equity  of  the  present 
claim,  so  far  as  it  appears  to  us  to  be  in  other  respects  just  and 
competent. 

"  2.  Being  of  opinion,  that  the  principle  of  liability,  on 
which  alone  the  action  can  be  maintained,  is  that  of  restitutio 
in  integrum,  in  as  fiu*  as  the  powers  of  the  Court,  and  the 
circumstances  of  the  case,  will  admit  of  it,  we  farther  think, 
that  that  principle  necessarily  requires,  that  the  appellant  and 
the  heirs  of  entail  shall  in  no  case  be  placed  in  a  worse  situa- 
tion, than  that  in  which  they  would  have  stood  if  no  such  trans- 
action had  taken  place  ;  and  that,  in  so  far  as  there  may  be,  in 
any  of  the  particular  objects  or  purposes  to  which  the  money 
may  have  been  applied,  a  legal  impracticability  of  recalling  or 
replacing  it  as  paid  by  the  respondents,  the  loss  or  incon- 
venience of  a  less  perfect  remedy  must  be  borne  by  the  respon- 
dents. 

'*  3.  We  are  therefore  of  opinion,  that  the  respondents  are 
not  entitled  to  obtain  any  decree  against  the  defender  Sir 
William  Francis  Eliott,  personally  or  individually,  for  payment 
of  the  several  sums  of  money  concluded  for,  by  which  any 
greater  or  more  direct  liability  to  diligence  for  payment  thereof 
might  be  incurred,  than  that  to  which  he  might  have  been  sub- 
ject, if  the  sales  had  never  taken  place,  and  the  burdens  on  the 
entailed  estate,  as  they  previously  stood,  had  remained  unalter- 
ed. We  think,  that,  merely  as  the  party  at  whose  instance 
the  sales  were  reduced,  he  did  not  incur  any  such  personal  lia- 
bility :  and  that  it  is  only  in  respect  of  the  direct  and  defined 
benefits  to  the  estate,  to  which  he  has  succeeded  in  the  first 
instance,  and  the  other  heirs  of  entail  may  evcnfiuilly  succeed, 
that  the  claim  of  the  respondents  is  just  and  well  founded 
against  him  or  them.  Being  of  this  opinion,  we  so  far  differ 
from  the  jud^'ment  wvAcv  appeal,  in  respect  of  the  findings  and 
personal  deeerniiure  therein  expressed,  that  we  do  not  think 
that  the  respondent b  arc  entitled,  according  to  the  principles  of 
eq'iity  on  wUieh  they  found,  to  any  decree  for  payment  in  such 
ter;ii«;. 

*'  4.  The  sums  of  money,  for  payment  of  which  the  sufnmons 


concludes,  are  of  three  descriptions: — 1.  The  sum  paid  for  the 
redemption  of  the  land-tax,  being  £1183.  9.  5.  2.  Various 
sums,  stated  to  be  the  amounts  of  entailer's  debts,  or  debts  which 
were  effectual  burdens  on  the  entailed  estate,  as  created  within 
the  powers  of  the  entail,  and  which  have  not  by  any  deed^  of 
assignation  been  kept  up  against  the  estate.  And,  3.  A  sum  of 
£5483.  0.  4.}.  of  provisions  stated  to  have  been  made  elTortual 
burdens  on  the  estate,  but  which  have  been  duly  kept  up  by 
astsignments.  It  is  unnecessary  to  say  anything  of  the  last 
sum,  as  it  is  not  now  in  dispute.  The  other  two  classes  require 
particular  notice. 

"  One  of  the  most  difficult  points  in  the  case,  as  it  now 
stands,  appears  to  us  to  be  that  which  relates  to  the  money 
applied  for  redemption  of  the  land-tax.  We  think,  that  neither 
Sir  William  Eliott  nor  the  heirs  of  entail  can  be  required  to 
repay  the  capital  sum  so  applied ;  because  that  would  be  to 
place  them  in  a  much  worse  situation  than  that  in  which  they 
would  have  been  if  the  sales  had  never  taken  place,  contrary 
to  the  principles  above  laid  do^vn.  For  no  one  of  them  could 
ever  have  been  compelled  to  pay  any  such  sum  in  redemption 
of  the  land-tax  ;  and  to  require  them  now  to  pay  it  would  not 
be  restitutio  in  integrum,  but  something  much  more  to  their 
prejudice.  And,  as  the  land-tax,  once  actually  redeemed,  can* 
not  be  precisely  replaced  with  the  legal  remedies  applicable  to 
it,  this  raises  a  serious  difficulty  in  the  means  of  extricating 
this  part  of  the  case.  But  if  the  principle  of  equity  be  once 
settled,  there  seems  to  be  no  want  of  power  in  the  law  of  Scot- 
land to  provide  a  mode  of  giving  effect  to  it.  The  justice  of 
the  case  is,  that  there  should  be  again  Ifdd  on  the  entailed 
estate,  and  the  heirs  of  entail  successively,  an  annual  burden 
equal  to  the  amount  of  the  land-tax  as  it  formerly  stood,  viz. 
£6G.  8.  7^ ;  and  that  it  should  be  found,  by  decree  of  this 
Court,  that  this  burden  shall  subsist  in  favour  of  the  respon- 
dents against  the  defender  and  the  other  heirs  of  entail, — sub- 
ject, however,  to  one  contingency.  That  contingency  is,  the 
possible,  however  improbable,  event,  that  the  land-tax  in  Scot- 
land should  be  repealed  or  diminished.  Subject  to  that  po^9i- 
bility,  the  existence  of  which  ought  justly  to  exempt  the  heirs 
of  entail  from  all  liability,  because  they  would  have  got  the 
exemption  if  no  sale  had  taken  place,  we  are  of  opinion,  that 
the  said  sum  of  £56.  8.  7^.  may  still,  by  decree  of  this  Court, 
be  declared  an  annual  burden  on  the  estate,  and  on  the  defen- 
der, and  every  succeeding  heir  of  entail.  The  Court  cannot  give 
the  precise  remedies  which  were  competent  for  the  recovery  of 
the  land-tax :  But  they  can  declare  the  annual  sums  as  they 
fall  due  to  be  recoverable  by  all  the  ordinary  diligence  of  the 
law  of  Scotland,  without  prejudice  to  the  provisions  of  the 
entail  as  to  the  obligations  of  each  heir  successively  in  respect 
of  the  substitute  heirs.  It  farther  appears  to  us,  however, 
that,  in  any  such  decree  to  be  pronounced,  power  ought  to  bo 
reserved  to  any  heir  to  redeem  the  burden  by  payment  of  the 
8umof£1183.  9.  5.  I 

"  The  six  sums  of  £1111.  2.  2,  £111.  2.  2,  £1170,  £1170,  j 
£2500,  and  £1170,  concluded  for  successively,  and  parlicolarly  , 
described  in  the  summons  and  inteilocutor  appealed  from,  con-  I 
sist  of  payments  either  of  debts  which  were  the  entiuler*s  pro-  l 
per  debts,  or  of  provisions  stated  to  have  been  effectually  Ap- 
pointed under  the  powers  reserved  by  the  entail ;  all  of  which  I 
would  have  been  btirdens  on  the  estate,  and  the  heirs  to  some  j 
effect,  if  no  sale  had  been  made.  It  appears  to  us,  that  the 
deeds  executed  for  establishing  the  provisions  were  suHScient 
to  have  enabled  the  children,  in  whose  fiivour  they  were 
granted,  to  make  them  effectual  as  burdens  on  the  estate,  ac- 
cording to  the  power  reserved  by  the  entail.  It  is  therefore 
clear  as  matter  of  fact,  that,  in  so  far  as  the  money  of  the  re> 
spondents  was  applied  in  the  payment  and  extinction  of  t^uch 
debts  and  provisions,  the  estate. was,  by  means  of  that  oioiuy, 
to  that  extent  relieved  of  burdens  which  must  otherwise  hare 
now  affected  it ;  and,  if  the  principle  laid  down  in  the  first  p:irt 
of  this  opinion  be  correct,  we  are  necessarily  brought  to  thi 
conclusion,  that  the  respondents,  upon  reduction  of  the  cals 
and  eviction  of  the  lands,  are  entitled  to  restitution  in  regard  t-J 
all  these  sums,  in  so  far  as  the  Court,  as  a  court  of  equity, '- " 
give  it,  con«iitent1y  nilh  the  jh««  iij^tt-?o(  thv  ippe'lhit  ae'i  '1 
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other  heirs  of  entail.     In  the  precise  remedy  to  ^e  given,  tbcre 
may  be  a  difierence  between  the  two  sums  of  £1 11 1.  2.  2.  and 
£111.  2.  2,  which  were  entailer's  debts,  and  the  four  sums  of 
£1170,  £1170,  £2500,  and  £1170,  which  consisted  of  bonds 
of  provision.     The  former  were  proper  debts  equally  against  the 
estate  and  against  every  heir  succeeding  to  it ;  and  it  will  do  no 
iDJustice  to  find,  that,  in  restoring  the  respondents  against  the 
counterpart  of  the  transaction  of  the  sale  reduced,  the  same  sums 
shall  still  form  burdens  precisely  to  the  same  effect,  and  to  give 
ilccree  for  payment  of  them  against  the  defender,  without  preju- 
dice to  his  right  to  keep  them  up  as  burdens  on  the  estate, — as 
the  entail  does  indeed  in  express  words  permit :    See  appendix 
to  record,  p.  3,  B.     But  with  regard  to  the  sums  of  provisions, 
Rs  the  entail  only  authorises  the  heirs  '  to  burden  and  fiilect 
the  lands*  with  such  provisions,  we  are  of  opinion,  that  the  re- 
medy to  be  afforded  to  the  respondents  can  go  no  further  than 
to  find  and  declare  the  sums  paid  in  extinction  of  them  to  be 
still  burdens  on  the  entailed  estate.     Subject,  however,  to  this 
distinction,  wc  are  of  opinion,  that  the  Court  has  power,  and 
that  it  is  just  and  necessary,  as  a  matter  of  equity,  to  declare  that 
these  several  sums  shall  subsist  and  be  of  equal  effect  as  burdens 
on  the  estate  and  the  heirs  of  entail,  as  the  debts  to  the  pay- 
ment of  which  they  were  applied  would  have  been  if  they  had 
not  been  paid. 

"  With  regard  to  the  forms  of  diligence  which  may  be  com- 
petent for  the  sums  thus  to  be  declared  to  come  in  place  of  the 
bonds  of  provision,  we  are  of  opinion,  that  those  sums,  when 
estaldishcd  by  decree  as  burdens  on  the  entailed  estate,  must 
be  cciisidered  as  standing  in  all  respects  in  the  same  condition 
with  the  other  sums,  amounting  to  £5483,  which,  though  paid 
to  the  original  creditors,  have  been  kept  up  as  burdens  on  the 
estate  by  direct  assignments  of  the  bonds ;  and  that  the  same 
forms  ot*  diligence  for  making  the  burden  effectual  will  be  com- 
petent in  the  one  case  which  would  be  competent  in  the  other. 
As  we  do  not  think  that  the  equity  of  the  case  will  admit  of 
any  personal  responsibility  being  laid  on  the  defender  or  any 
other  heir,   to  which  they  would  not  have  been  liable  for  the 
di'bts  as  they  originally  stood  if  no  sale  had  taken  place,  we 
are  of  opinion,  that  the  nature  and  extent  of  the  diligence 
whieb  will  be  competent,  must  depend  on  the  speeinl  terms  of 
the  ep.tail,  and  the  legal  effect  of  its  provisions.     The  clauses 
of  the  entail  of  Stobbs  are  very  peculiar  in  thfir  application 
to  this  point;  and  it  is  not  perfectly  easy,  and  might  be  at- 
tt'iided  with  serious  inconvenience,   to  attempt  to  define  be- 
lorehand  what  shall  be  taken  to  be  the  precise  operation  of 
them.     In  general,  but  reserving  our  judgment  if  any  case  of 
the  kind  shall  come  before  us  for  trial,  we  think,  that  personal 
dili^'ence  will  not  be  competent  for  compelling  the  defender,  or 
any  individual  heir,  to  pay  the  principal  sums  of  such  provi- 
sions ;  that  he  may  be  liable  to  such  diligence  for  the  annual 
interest  becoming  due  on  them  during  his  own  possession  of 
the  estate  ;   that  adjudication,  and   probably  inhibition   also, 
a/TJiinst  the  estate  may  be  used  for  the  principal  sums  as  debts, 
—subject  to  the  effect  of  the  very  peculiar  clause  of  the  entail, 
providing  that  if  any  adjudications  shall  be  led  *  for  debts  to 
be  contracted,*  the  heir  *  shall  be  obliged  to  redeem  the  same  with- 
in the  space  of  eight  years  after  deducing  and  leading  such  dili- 
gence,' in  as  far  as  that  clause  may  be  held  to  be  applicable.     But 
the  precise  operation  of  such  a  provision,  as  well  as  the  legal 
effect  of  deeds  held  to  be  duly  executed  under  the  power  of  ap- 
pointing provisions  for  younger  children  by  this  entail,  may  in- 
volve questions  of  so  much  difficulty,  not  necessary  to  be  resolved 
in  the  decision  of  this  case,  that  we  do  not  think  that  any  judg- 
ment to  be  pronounced  in  it  should  be  made  to  embrace  any  of 
these  points." 

The  First  Division  thereafter  pronounced  the  fol- 
lowing interlocutor : 

"The  Lords  having  considered  the  judj^ment  of  the  House 
of  Lords — Find  and  declare,  that  in  tha  interlocutor  appealed 
horn  they  had  fully  in  their  view,  and  had  i;\vi:n  due  attention 
to  the  fact,  that  it  might  have  been  discovered  from  the  terms 
of  the  dispositions  accepted  of  by  the  pursuers,  that  one  parti- 
cular irregularity  in  the  execution  of  the  Statute  had  occurred, 


though  of  a  nature  not  held  to  be  sufficient  to  affect-  the  validity 
of  the  sale ;  and  having  consulted  with  the  other  Judges,  and 
heard  counsel  in  presence  of  the  whole  Court,  and  reviewed  the 
opinions  of  the  Lords  of  the  Second  Division  of  the  Court,  and 
of  the  Lords  Ordinary :    Recal  their  former  interlocutor  ap- 
pealed from,  find  that  the  pursuers  are  entitled,  in  respect  of 
the  sales  of  the  lands  made  to  them,  and  the  payment  of  the 
prices  thereof,  and  of  the  subsequent  reductions  of  the  said 
sales  on  account  of  the  irregularities  in  the  proceedings  alleged 
against  them,  to  be  restored  in  iutef/rum  against  the  effect  of 
the  sales  being  reduced,  in  so  far  as  the  circumstances  of  the 
case,  and  their  powers  as  a  court  of  equity,  enable  them  to  give 
such  restoration  :  Find  that  uiuler  any  statement  now  before  the 
Court  in  the  record,  it  must  be  assumed  that  the  land-tax  re- 
deemed cannot  be  brought  back,  or  of  new  made  a  burden  on 
the  lands  with  the  remedies  for  execution  therewith  connected: 
But  find  that  in  equity,  the  heirs  of  entail  are  bound  to  bear  a 
corresponding  burden,  and  that  the  sum  of  £1183.  9.  5.,   for 
which  the  said  land-tax  so  affecting  the  lands  was  redeemed, 
must  still  form  a  burden  on  the  estate,  and  on  the  heirs  succeed- 
ing thereto,  and  find,  decern,  and  declare  accordingly ;   and 
grant  warrant  for  recording  this  decreet  in  the  register  of  sa- 
sines  and  reversions;  but  find  and  declare  that  this  decreet  shall 
be  subject  always  to  these  conditions  and  provisions,  that  in 
case  the  land-tax  at  present  exigible  from  all  the  lands  of  Scot- 
land shall  be  abolished  or  diminished,  the  said  burden  shall 
also  entirely  or  proportionally  cease :   And  further,  that  it  shall 
always  be  in  the  power  of  any  heir  of  entail  in  possession  of  the 
estate  to  redeem  and  extinguish  the  said  burden  by  payment  of 
the  foresaid  sum  of  £1183.  9.  5. ;  but  that  until  the  same  be 
paid,  the  burden  shall  subsist  to  the  effect  of  each  succeeding 
heir  being  bound  to  pay  the  sum  of  £56.  8.  7.  annually  to  the 
pursuers,  being  the  amount  of  the  sum  exigible  previous  to  the 
said  redemption ;  and  that  all  the  ordinary  diligence  of  the  law 
shall  be  competent  for  the  payment  thereof,  but  that  neither 
the  individtuil  heirs  nor  the  estate  shall  be  liable  to  any  dili- 
gence for  payment  of  such  principal  sum:    Find,  that  in  so  far 
as  the  prices  received  from  the  pursuers  for  the  lands  in  ques- 
tion were  applied  in  payment  of  debts  of  the  entailer,  and  spe- 
cially of  the  debts  of  £1111.  2.  2.,  £111.  2.  2.,  specified  in 
the  record,  it  ought  to  be  found  and  declared,  and  find  and  de- 
clare accordingly,  that  these  sums  shall  form  real  burdens  on 
the  lands  and  estate  in  question ;  and  the  Lords  decern  for  pay- 
ment thereof  against  all  the  heirs  succeeding  to  and  possessing 
the  said  lands,  without  prejudice  always  to  any  heir  of  tailzie, 
on  his  paying  such  debts,  keeping  them  up  by  assignation  or 
otherwise  against  the  said  estate,  as  permitted  by  the  entail: 
Find,  that  in  so  far  as  the  said  prices  of  the  lands  have  been 
applied  in  payment  of  the  provisions  for  children  of  the  fjimily  suc- 
cessively made  by  tl  e  heirs  in  possession,  as  set  forth  in  the  record, 
although  the  same  have  not  been  kept  up  by  deeds  of  assip^nation 
(the  sums  thereof  being  £1170,  £1170,  £2500,  and  £1170) 
these  sums,  together  with  the  sum  of  £5483.  0.  4.  8-12ths., 
being  the  amount  of  provisions  granted  by  the  late  Sir  Willrani 
Eliott  in  favour  of  John  Eliotf,  his  second  son,  Gilbert  Eliott, 
his  third  son,   J3cthia  Mary  Eliott,   his  eldest  daughter,   and 
George  Augustus  Eliott,  his  fourth  son,  which  has  l)ecn  kept 
up  by  assignation  in  favour  of  Messrs  Douglas  and  Bell,  must 
still  all  form  real  burdens  on  the  entailed  estate,  to  the  same 
effect,  but  no  farther,  as  if  they  had  not  been  so  paid,  but  had 
still  stood  as  outstanding  debts  of  thj  estate,  according  to  the 
terms  of  the  deeds  constituting  them,  and  decern  accordingly ; 
and  grant  warrant  for  recording  thi?  decree  in  the  register  of 
sasines  and  reversions,  that  all  may  take  notice  thereof;  but  find, 
decern,  and  declare,  that  neither  the  defender,  nor  any  other  of 
the  heirs  of  entail,  can  be  made  liable  by  personal  diligence  for 
payment  of -the  principal  sums  of  any  of  the  said  provisions  for 
younger  children;  and  find  that  they  are  and  shall  be  personally 
liable  successively  for  the  payment  of  the  interest  of  all  such 
sums  accruing  during  their  own  possession  of  the  estate  respec- 
tively :  Find,  dectrn,  and  declare,  that  the  same  forms  of  dili- 
gence shall  be  competent  to  the  pur:?uers  for  all  the  debts  of 
the  entailer,  hereby  declared  to  be  still  subsisting,  notwithstand- 
ing any  discharges  granted,  which  could  have  been  by  law  corn- 
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petent  if  the  said  debts  had  been  still  subsisting  in  the  persons 
of  the  original  creditors ;  and  find  that  the  same  form  of  dili- 
gence shall  be  competent  to  the  pursuers  for  any  of  the  sums  of 
provisions  for  younger  children,  paid  aa  aforesaid  from  the  prices 
of  the  said  hinds,  which  would  have  been  competent  to  the 
children  in  whose  favour  such  bonds  or  deeds  of  provision  may 
have  been  granted,  if  the  same  had  not  been  discharged  :  De- 
claring always,  as  it  is  hereby  found  and  declared,  that  this  de- 
cree shall  be  subject  to  all  the  provisions  and  declarations  of 
the  deed  of  tailzie  of  the  lands  in  question,  not  inconsistent  with 
the  equity  declared  by  the  findings  and  ducernilures  in  this  in- 
terlocutor ;  and  declaring  all  the  said  findings  to  be  without 
prejudice  to  any  questions  which  may  arise  as  to  the  effect  of 
any  particular  form  of  action  or  diligence  which  may  be  raided 
in  any  particular  case  in  virtue  thereof:"  "  And  in  respect  of  the 
preceding  findings,  assoilzies  Claud  Russell,  the  trustee  for  the 
creditors  of  the  late  William  Riddell,  and  all  others  the  repre- 
sentatives of  the  said  William  Riddell,  and  of  Edgar  Hunter, 
his  cautioner,  from  the  conclusions  of  the  libel,  to  the  extent  of 
the  said  several  sums  of  money,  and  decern ;  Quoad  ultra, 
remit  to  the  Lord  Ordinary  to  hear  parties  further  as  to  the 
sum  of  £622.  8.  1.,  alleged  to  have  been  expended  by  Sir 
Francis  Eliott  on  improvements  on  the  entailed  estate;  like- 
wise as  to  the  several  dates  from  which  interest  on  the  said  se- 
veral sums  shall  run ;  also  as  to  the  balance  still  due  by  the 
8;iid  William  Riddell  and  his  cautioner,  and  their  representatives, 
and  as  to  what  farther  sums  fall  to  be  charged  against  the  en- 
tailed estate,  and  heirs  of  entail ;  and  generally  as  to  all  other 
remaining  points  of  the  cause,  and  to  do  therein  as  shall  be 
just :  Find  the  defenders.  Sir  William  Francis  Eliott,  and  Sir 
James  Boswell,  Oeorge  Sinclair  and  James  Brown,  his  trus- 
tees, who  have  sisted  themselves  as  parties  to  this  action,  and 
that  only  qua  trustees,  liable  to  the  pursuers  in  the  whole  ex- 
penses hitherto  incurred  by  them  in  this  Court,  and  remit  the 
account  thereof,  when  lo<^ed,  to  the  auditor  to  tax  the  same, 
and  to  report." 

Lord  Ordinary,  Moncreiff. — Act,  Solicitor-General  (Ruther- 
fnrd).  Ivory;  Robert  Smith,  S.S.C,  Agent — Dean  of  Faculty 
CHope) ;    Home  and   Rose,    W.S.,    Agents  for    Sir    W.    F. 

Eliott Marshall;    Davidsons  and   Syme,   W.S.,   Agents  for 

BiddeWs  Trustees B.,  Clerk — |G.D.F.l 


2d  June  1837. 
First  Division. — (G.D.F.) 

No.  271. — Donald  Stewabt,  Judicial  Factory  and 
Walter  Dickson,  Common  Agent  in  the  Ranking 
and  Sale  of  ttie  Estate  of  Harris,  Pursuer s,  v.  The 
Eabl  of  DunmorE;  DefeJider, 

Contract — Condition — Clause — Construction — Articles  of  Roup 
— Judicial  Sale — Landlord  and  Tenant — Meliorations — An 
estate  was  sold  in  the  month  of  March  1834,  in  virtue  of  a 
process  of  ranking  and  sale,  and  the  articles  of  roup  provided, 
that  the  estate  was  to  be  sold  under  burden  of  the*''  current** 
tacks,  and  that  the  purchaser  should  have  no  recourse  against 
the  seller  on  account  of  meliorations,  but  that  they  should 
be  a  burden  on  the  purchaser.  By  additional  articles  it  was 
conditioned,  that  as  the  lands  were  to  be  sold  under  burden 
of  the  **  present**  leases,  the  purchaser  should  be  bound  to 
implement  the  prestations  in  the  leases,  and  relieve  the  seller 
of  all  obligations  contained  therein,  the  purchasers  entry 
being  declared  to  commence  at  Whitsunday  1834.  The  leases 
expired  at  that  term — Held  that  the  purchaser  was  bound  to 
relieve  the  seller  of  all  claims  for  meliorations  at  the  instance 
of  the  tenants  whose  leases  expired  at  Wliitsunday  1834,  in 
consequence  of  the  terms  of  the  articles  of  roup. 

The  estate  of  Harris  was  ordered  to  be  sold,  in 
virtue  of  a  process  of  ranking  and  sale,  in  terms  of 
articles  of  roup  framed  by  the  clerk  of  Court.  Ar- 
ticle sixth  of  the  conditions  of  roup  was  to  the  follow- 
ing effect : 


"  As  the  lands  and  other  subjects  under  sale  are  to  be  sold 
under  the  burden  of  thfs  current  tacks  or  missiTes  of  tack  there- 
of, or  of  such  parts  thereof  as  are  under  lease,  the  purchaser 
must  implement  all  the  conditions  and  obligations  therein  that 
were  binding  upon  the  said  Alexander  Norman  Madeod,  Esq. 
of  Harris,  the  common  debtor,  and  the  purchaser  shall  hare  no 
recourse  upon  the  said  Alexander  Norman  Macleod,  Esq.,  or 
upon  the  creditors,  or  any  parties  in  their  right,  for  or  on  ac< 
count  of  any  meliorations  or  xmprovement8*which  may  ha?e 
been  made  by  the  tenants  or  others ;  it  being  expressly  stipu- 
lated, that  all  such  meliorations  shall  be  a  burden  upon  the  pur- 
chaser alone,  and  that  he  shall  free  all  concerned  of  any  such 
claim ;  reserving,  however,  to  them  to  quarrel  and  impugn  said 
tacks,  or  missives  of  tack,  and  to  raise  and  insist  in  any  compe- 
tent action  before  any  court  competent,  for  having  the  same 
reduced  and  set  aside  on  any  relevant  ground  of  law,  so  as  not 
to  infer  any  warrandice  against  the  common  debtor  or  his  cre- 
ditors.** 

No  offer  for  the  estate  having  been  made  at  first, 
the  sale  was  adjourned,  the  upset  price  was  reduced, 
and  the  lands  were  again  exposed  in  November  1833, 
under  additional  articles  of  roup,  which  bore : 

"  Secundo,  With  reference  to  article  6th  of  the  original  ar- 
ticles of  roup,  it  is  hereby  specially  provided  and  declared,  that 
as  the  lands  and  others  are  to  be  sold  under  the  burden  of  the 
present  leases,  and  of  such  other  leases  as  may  have  been  en- 
tered into  before  the  date  of  the  sale  thereof,  the  purchasers 
shall  be  bound  to  implement  the  whole  conditions  and  obliga- 
tions in  these  leases  that  are  or  may  be  binding  upon  the  credi- 
tors of  the  said  Alexander  Norman  Macleod,  and  to  free  and 
relieve  them  of  all  such  conditions  and  obligadons,  reserving  to 
the  purchaser  all  objections  whatever  against  such  obligations 
as  shall  not  infer  liability  agfdnst  the  said  creditors."  "  Quarto, 
The  persons  who  shall  be  preferred  to  the  respective  purchases, 
shall  instantly  enact  themselves  for  payment  of  the  prices  of- 
fered by  them,  with  legal  annualrent  thereof  from  the  said  term 
of  Whitsunday  1834,  and  in  all  time  thereafter  until  pa)'n)enr, 
and  that  to  the  creditors  of  the  said  Alexander  Norman  Mac- 
leod, Esq.  of  Harris,  the  common  debtor,  as  they  shall  stand 
ranked  and  preferred  by  decreet  of  ranking  to  be  pronounced 
by  the  said  Lords,  and  decreet  of  division  to  follow  thereon, 
payable  the  said  price  at  the  term  of  Whitsunday  1834,  and 
shall  become  bound  with  all  previous  offerers,  in  terms  of  the 
minutes  and  articles  of  roup  before  referred  to,  in  so  &r  as  not 
hereby  varied  or  altered,  in  all  points." 

The  sale  was  again  adjourned,  when  it  was  eventu- 
ally bought  by  the  defender  on  5tb  March  1 834 :  his 
entry  to  the  estate  being  declared  to  commence  at 
Whitsunday  1834.  A  number  of  leases  of  farms  on 
the  estate,  condescended  on  by  the  pursuers,  termin- 
ated at  Whitsunday  1834,  and  the  tenants  in  these 
farms  claimed  meliorations.  There  were  other  leases, 
again,  which  terminated  afler  that  term. 

The  pursuers  brought  this  action  against  the  defen- 
der, concluding  that  he  should  be  ordained  to  free  and 
relieve  the  pursuers  of  the  amount  of  the  meliorations 
claimed  by  tenants  whose  leases  expired  at  Wliitsun- 
day 1834,  and  all  expense  incurred  in  ascertaining  the 
same,  or  to  make  payment  of  such  sum  as  the  pursuers 
had  paid,  or  might  pay  on  account  of  these  meliora- 
tions. 

The  defender  maintained,  that  with  these  latter, 
which  expired  before  his  term  of  entry,  he  had  no  con- 
cern, nor  with  any  expense  connected  with  the  ascer- 
tainment of  the  amount  of  meliorations. 

The  pvffsuers  pleaded — (1.)  As  the  articles  of  roup 
contained  an  express  stipulation  that  the  lands  were  to 
be  sold  under  burden  of  the  leases  which  were  at  that 
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time  current,  and  that  the  purchaser  should  implement 
the  whole  conditions  and  obligations  therein  contained, 
the  defender  is  bound  to  relieve  the  pursuers  of  all  the 
sams  concluded  for  in  the  summons.  (2.)  At  all  events, 
as  the  tenants  in  the  farms  above  specified  were  en- 
titled to  continue,  and  did  Actually  continue  in  posses- 
sion till  after  the  separation  of  crop  1831,  there  are 
uo  grounds  for  the  plea  that  the  right  of  the  tenants  to 
their  farms  had  ceased  before  the  defender's  right  to 
the  estate  had  commenced.  (3.)  Due  intimation  hav- 
ing been  given  to  the  defender  of  all  the  proceedings 
with  regard  to  the  valuation  and  ascertainment  of  the 
meliorations,  he  is  now  barred  from  stating  any  objec- 
tion to  the  amount  of  them. 

The  defender  pleaded — (1.)  Under  the  fair  and  legal 
construction  of  the  articles  of  roup,  the  obligation 
against  the  purchaser  as  to  meliorations,  extended  only 
to  the  leases  current  at  the  term  of  the  purchaser's  en- 
try, when  his  right  to  the  estate  commenced.  (2.) 
The  whole  of  the  leases  referred  to  in  the  summons 
having  expired  before  the  term  of  the  respondent's  en- 
try, when  his  right  under  the  sale  commenced,  he  is 
not  liable  for  the  meliorations  due  under  the  said 
leases,  or  for  any  of  the  conditions  or  obligations  under 
the  same.  (3.)  The  defender  being  no  party  to  the 
actions  referred  to  in  the  summons,  is  not  liable  in  any 
of  the  expenses  incurred  therein,  or  in  any  other  ex- 
penses connected  with  the  meliorations  in  question. 

"30fA  June  1836 The  Lord  Ordinary  having  considered 

the  closed  record,  and  heard  coansel  for  the  parties  thereon, 
repels  the  defences,  and  decerns  against  the  defender  in  terms 
of  the  condosions  of  the  libel :"  "  Finds  the  pursuers  entitled 
to  expenses ;  allows  an  account  thereof  to  be  given  in,  and 
when  lodged,  reooits  to  the  auditor  to  tax  the  same  and  to  re- 
port." 

The  defender  reclaimed.    At  advising, 

Lord  Gitties, — The  present  leases  mentioned  in  the  condi- 
tions of  roup,  were  those  current  at  the  date  of  the  defender's 
purchase,  and  he  took  the  estate  under  the  burden  of  such  leases. 
Well,  the  leases  expired  at  Whitsunday,  and  the  defender  enters 
to  possession  at  Whitsunday  also,  but  the  tenant  whose  lease 
expires  at  Whitsunday  does  not  lose  all  right  at  that  term. 
There  is  still  the  crop.  In  fiict,  the  defender  entering  at  Whit- 
sanday,  where  a  tenant's  lease  expires  also  at  that  term,  has 
two  tenants,  viz.  the  outgoing  and  the  incoming  tenant.  The 
outgoing  tenant  has  right  to  reap  the  crop ;  and  if  he  had  not, 
the  defender  would  have  been  entitled  to  draw  the  rent,  so  that 
he  cannot  muntain,  that  the  lease  was  entirely  at  an  end. 

Lord  Corehouse, — It  was  precisely  on  that  ground  that  I  de- 
cided the  case  in  the  Outer- House :  besides,  as  the  defender 
purchased  in  March  1834,  the  leases  which  terminated  at  Whit- 
sunday 1834  were  current  and  present  leases  at  the  time  of  the 
purchase. 

Lard  President  and  Lard  Mackenzie  concurred,  and 
the  Court  adhered. 

Lord  Ordinary,  Corehouse. — Act.  Dean  of  Faculty  (Hope)  ; 

Ker   and   Dickson,    W.S.,    Agents Alt,    Solicitor-General 

(Rutherfurd),    Tait;    Tait  and   Crichton,   W.S.,   Agents 

TG.D.F.J 


2dJu7i€  1837. 
First  Division (G.D.F.) 

No.  272. — M*DoNALD,  Son,  and  CoMrANY,  Suspen- 
dersj  V,  Messrs  Langton  and  Bic knell,  Char^ 
gers* 

Process— Evidence — Proof — Witness —  Disqualification — Ini- 
tial Examination — Reprobator — In  an  initial  examination  he- 
fore  a  commissioner  of  a  witness,  who  was  objected  to  on  the 
ground  of  partial  counsel,  agency,  and  interest  in  the  cause, 
the  witness  was  required  by  the  objector  to  exhibit  his  letter 
and  business  books  to  the  commissioner,  in  order  to  ascertain 
whether  the  objection  were  well  founded :  the  witness  refused  to 
do  so,  when  the  objector  moved  the  commissioner  to  adjourn  the 
diet,  and  declined  to  continue  the  initial  examination  till  the 
books  were  produced.  The  witness  objected,  and  the  commis- 
sioner, without  deciding  the  point,  ordered  the  examination  in 
chief  to  be  proceeded  with,  to  be  taken  on  a  paper  apart  and 
be  sealed  up,  to  await  any  application  which  the  objector  might 
make  to  the  Court :  and  no  protest  was  taken  by  the  objector 
for  reprobator — Circumstances  in  which  held,  (I.)  That  the 
commissioner  ought  to  have  ordered  production  of  the  books, 
and  adjourned  the  diet  for  that  purpose  ;  and,  (2.)  That  it 
was  unnecessary  to  have  protested  for  reprobator ;  and,  instead 
of  granting  diligence  to  recover  the  books,  the  Court  remitted 
to  the  commissioner  to  order  the  books  to  be  produced. 

On  22d  December  last  {supra j  p.  172),  the  Court 
allowed  the  suspenders  "  a  proof /iroti/  do  jure  of  their 
averments,  that  tliev  were  not  debtors  to  Richardson 
in  the  bill ;  that  Rowley  was  made  aware  of  that  fact, 
and  that  he  unwarrantably  indorsed  the  bill  to  the 
chargers,  when  it  was  his  duty  to  have  returned  it  to 
Richardson."  The  suspenders  adduced  before  the  com- 
missioner appointed  by  the  Court,  Edward  Railton, 
writer  in  Glasgow.  The  chargers  objected,  that  he 
was  disqualified  as  a  witness,  on  the  ground  of  agency, 
partial  counsel,  and  interest  in  the  cause.  In  the  course 
of  his  initial  examination  he  was  interrogated,  whether 
he  had  any  objection  to  exhibit  to  the  commissioner 
his  letter-book,  for  him  to  ascertain  if  any  correspon- 
dence relative  to  the  matter  in  dispute,  passed  between 
him  and  the  agent  for  the  suspenders,  afler  the  bill  of 
suspension  was  presented  ?  Railton  deponed,  '<  That 
he  does  object  to  produce  his  letter-book,  unless  or- 
dered by  the  Court ;"  and  he  was  further  interrogated, 
whether  he  had  any  objection  to  exhibit  his  business 
books,  in  order  to  ascertain  whether  they  contained 
any  account  or  entries  showing  that  he  acted  as  agent, 
or  gave  counsel  in  the  cause,  afler  the  bill  of  suspen- 
sion was  presented  ?  He  deponed.  That  he  did  object, 
unless  ordered  by  the  Court.  The  chargers  averred, 
that  Railton's  books  contained  such  entries  as  would 
prove  that  he  was  disqualified,  and  they  moved  the 
commissioner  to  adjourn  the  diet,  to  afford  time  to  apply 
to  the  Court  to  force  production  of  the  books,  and  they 
declined  to  conclude  the  initial  examination  until  the 
books  were  produced.  This  was  objected  to  by  the 
suspenders.  The  commissioner  made  no  order  on  the 
subject,  but  proceeded  with  the  examination  in  causa^ 
without  protest  for  reprobator  being  taken  by  the  char- 
gers, the  examination  in  chief  being  however  taken 
down  on  a  paper  apart,  and  sealed  up,  to  await  any  ap- 
plication to  be  made  by  the  chargers  to  the  Court. 

•  Supra,  p,  172.  Read  Messrs  M*Dona]d,  Son,  and  Com- 
pany, suspenders,  t\  Messrs  Lan^on  and  Bicknell,  instead  of 
vice  versa. 
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The  chargers  accordingly  objected  before  the  Lord 
Ordinary,  who,  having  heard  parties,  granted  letters  of 
incident  diligence  at  their  instance  against  havers,  for 
the  production  of  the  books  to  the  commissioner,  in 
order  that  he  might  take  excerpts.  The  suspenders 
reclaimed.     At  advising, 

Objected  to  the  course  adopted  by  the  chargers  at 
the  initial  examination,  that  if  they  had  intended  to 
disqualify  Railton  as  a  witness,  on  the  ground  of  agency 
and  partial  counsel,  the  chargers  ought  to  have  pro- 
tested for  reprobator  before  the  examination  in  causa, 
and  brought  his  action  for  that  purpose.  He  failed  to 
do  so,  and  no  subsequent  offer  to  impeach  the  credibi- 
lity of  the  witness  is  competent:  Glass,  15  th  May  1819> 
F.  C,  and  cases  there  cited.  Tait  on  Evidence,  Ur- 
quhart's  ed.,  pp.  398-400,  422.  Brodie's  Stair,  IV. 
43,  11,  p.  769*  Besides,  the  Lord  Ordinary,  in  his 
interlocutor  and  note,  expressed  his  opinion  that  Rail- 
ton  was  a  competent  witness. 

Answered — That  Railton,  in  the  course  of  the  initial 
examination,  had  so  contradicted  himself,  that  it  was  a 
case  which  required  the  examination  of  the  books.  Be- 
sides, the  diets  of  examination  before  a  commissioner 
are  not  peremptory  like  a  trial  by  jury,  and  it  was 
competent  for  the  commissioner  to  have  adjourned  the 
diet  till  the  books  were  produced. 

Lord  Gillies, — Railton  is  examined  as  to  his  having  acted  as 
agent.  He  answers  that  he  did  not ;  and  his  answer  may  be 
right  or  wrong.  He,  at  least,  thinks  that  he  did  not  act  as 
agent ;  but  that  is  one  thing :  we  must  have  evidence.  The 
chargers,  at  the  examination,  say,  produce  your  books ;  and  it  is 
my  opinion  that  the  chargers  were  right,  and  that  the  commis- 
sioner ought  to  have  ordered  him  to  do  so. 

Lord  Mackenzie I  agree  that  the  commissioner  ought  to 

have  ordered  him  to  produce  the  books,  and  as  that  was  not 
done,  I  agree  with  the  Lord  Ordinary  in  granting  a  diligence. 
The  pass^igc  of  Stair,  cited  by  the  suspenders,  refers  clearly  to 
a  totally  different  case. 

Lord  President, — The  action  of  reprohator  is  quite  antiquated 
now. 

Lord  Corehouse, — I  agree  with  your  Lordships.  It  was 
stated  from  the  bar,  that,  in  the  note  to  my  interlocutor,  I  gave 
an  opinion  that  Railton  was  a  competent  witness.  Now,  when 
I  did  so,  the  present  objection  was  never  urged.  I  intended  to 
say,  that  he  was  competent  to  the  fact,  if  not  objectionable  other- 
wise. I  gave  no  opinion  on  the  point.  The  commissioner 
should  have  ordered  production ;  and  as  he  has  not  done  so,  I 
would  remit  to  him  to  order  that  now  to  be  done  in  the  first 
place,  and  if  his  order  fails,  the  chargers  may  then  apply  to  the 
Court  for  diligence,  if  necessary. 

The  Court  accordingly  remitted,  in  the  first  instance, 
to  the  commissioner,  with  the  understanding  that  the 
chargers  should  apply  to  the  Lord  Ordinary  thereafter, 
if  necessary. 

L6rd   Ordinary,    Cockburn. — Act,   James  Pater  son ;  John 

CuUen,  W.S.,  Agent Alt,  T.  Mackenzie;  W.  B.  Campbell, 

W.S,,  Agent S.,  Clerk fG.D.F.J 

2dJviie  1637. 
Second  Divistox (J.D.M.) 

No.  273. — Lieut.- Col.  Charles  S.  Macalister  and 
Others,  tJie  Directors  and  Partners  of  the  Cale- 
donian Dairy  Company y  Pursuers,  v.  Richard 
Alexander  and  Others,  Partners  of  said  Com- 
panyy  Defenders. 

Joint>StO|ck  Company — Limited  Liability — Clause — Implied 
Condition — 1 .    Where  a  contract  of  copartnery  of  a  joint'Stock 


company  bore,  that  the  partners  should  "  have  right  to  the 
profits,  and  be  liable  to  th^  losses  arising  upon  the  business ;" 
and  that  they  should  be  bound  to  relieve  each  other  **ofall  the 
debts  and  engagements  of  the  Company,  only  to  the  extent  of 
and  in  proportion  to  their  respective  shares  therein" — these 
expressions,  in  connection  with  other  clauses  of  the  contract^ 
held  not  to  import  an  absolute'limitation  of  the  liabilities  of  the 
partners  inter  se,  to  the  amount  of  the  sums  severally  subscribtd 
by  them  as  their  shares  in  the  copartnership,  2.  Circum- 
stances in  ivliich  it  was  not  held  an  implied  condition,  that  ike 
directors  of  the  Company  had  no  right  to  begin  business,  and 
no  power  to  bind  the  partners  for  any  debts  or  obligations  on 
behalf  of  the  Company,  till  the  whole  capital  had  been  sub- 
scribed for  and  secured,  3.  Where  the  directors  had  only  a 
limited  power  of  borrowing  on  the  credit  and  security  of  the 
Company,  that  limitation  held  not  to  apply  to  advances  pro- 
cured by  them,  not  in  order  to  extend  the  business  of  the 
Company,  but  to  meet  debts  previously  existing  and  recog- 
nised in  the  contract. 

In  the  beginning  of  the  year  1825,  it  was  proposed 
to  establish  a  joint-stock  company,  for  the  supply  of 
the  inhabitants  of  Edinburgh  with  dairy  produce.  A 
prospectus  was  issued,  and  the  proposal  met  with  ge- 
neral acceptance.  In  a  short  time,  applications  were 
made  for  shares  to  the  amount  of  X50,800  Sterling. 
A  meeting  of  parties  friendly  to  the  undertaking  was 
held,  and  a  committee  of  management  was  appointed, 
who  framed  a  report,  explaining  the  measures  adopted, 
and  the  additional  steps  which  ought  to  be  taken  with 
a  view  to  the  constitution  of  the  Company.  In  tlie 
confidence  of  the  success  of  the  projected  undertaking, 
the  committee  purchased,  for  the  use  of  the  concern, 
the  lands  of  Wheatfield,  at  the  price  of  £12,000.  A 
general  meeting  of  the  subscribers  was  held  on  2d 
February  1 825,  when  the  purchase  of  Wheatfield  was 
ratified  ;  the  conunittee  were  thanked  for  making  the 
purchase  and  preparing  the  general  arrangements ;  the 
gentlemen  submitted  by  the  committee  for  the  office 
of  directors  were  elected ;  power  was  given  to  them  to 
complete  tlie  purchase  of  ground  necessary  for  the  un- 
dertaking, to  erect  suitable  accommodations,  to  employ 
a  manager  and  other  servants,  and  to  take  ail  such  steps 
as  might  seem  expedient  for  advancing  the  prosperity 
of  the  establishment.  The  report  of  the  committee 
was  approved  of,  and  the  gentleman  who  had  acted  as 
secretary  was  directed  to  prepare  a  draft  of  a  contract 
of  copartnery  for  the  consideration  of  the  director. 
The  directors  proceeded  to  appoint  a  manager,  and 
they  purchased  the  lands  of  Meadowbank  at  the  price 
of  £8400,  and  shortly  afterwards,  a  small  additional 
piece  of  ground  at  Meadowbank  at  the  price  of  £1350. 
At  a  meeting  of  the  directors  in  April  1825,  it  was  ex- 
plained, that  the  sums  subscribed  might  be  Insured  at 
£20,000,  and  that  the  contract  was  signed  by  proprie- 
tors holding  stock  to  that  amount. 

By  the  contract  it  was,  infer  alia,  in  the  first  article, 
declared,  that  the  Company  had  commenced  upon  the 
28th  of  January  1825;  that  the  partners  should  lie 
6ound  to  pay  according  to  their  subscriptions;  that 
they  should  have  right  to  the  profits,  and  be  liable  to 
the  losses  arising  upon  the  business ;  that  they  should 
be  bound  to  relieve  each  other  <<  of  all  the  debts  and 
engagements  of  the  Company,  only  to  the  extent  of, 
and  in  proportion  to  their  respective  shares  therein  ;*' 
that  the  directors  should  be  authorised  to  retain  as 
many  of  the  shares  as  they  thought  proper,  and  should 
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not  dispose  of  them  at  a  sum  nnder  £25  per  share, 
the  premium  to  go  to  the  profit  and  loss  of  the  Com- 
pany; that  the  directors  should  have  power  to  pur- 
chase wliatever  land  or  premises  they  should  deem 
proper,  and  should  complete  the  purchases  already 
made  of  Wheatfield  and  Meadowbank,  and  generally 
adopt  whatever  steps  they  might  deem  expedient  for 
the  advancement  of  the  concern.  The  directors  were 
empowered  to  borrow  money  on  the  credit  and  secu- 
rity of  the  company,  by  way  of  cash-credit,  to  the 
extent  of  £3000,  provided  there  was  stock  of  the  com- 
pany subscribed  for  and  unpaid  to  that  amount. 
It  was  stipulated  in  article  eight, 

"  That  the  directors  in  the  management  shall  have  full  power 
to  make  purchases  of  land,  ground,  or  other  preniises  which 
they  shall  deem  necessary  for  the  concern,  and  are  hereby  autho- 
rised to  complete  and  carry  into  effect  the  purchases  made  of 
the  lands  of  Wheatfield  and  Meadowbank,  and  to  take  all  requi- 
site measures  for  the  erection  of  suitable  accommodations  for 
the  dairy  establishments,  and  to  enter  into  all  contracts  or  deeds 
necessary  in   the  concerns  of  the  Company,  and  otherwise  to 
carry  into  effect  and  execution  the  objects  of  the  Company,  and 
to  take  all  such  steps  as  to  them  may  seem  expedient  and  bene- 
fidal  in  forwarding  the  prosperity  of  the  establishment ;  and, 
according  to  their  sound  discretion,  to  dispose  of  the  lands  of 
Wheatfield,  or  feu  them,  and  also  to  feu  such  parts  of  Meadow- 
bank,  from  time  to  time,  as  they  think  proper :  Also,  with  full 
power  to  them  to  engage  the  manager,  accountant,  and  cashier, 
and  all  other  servants  necessary  for  the  establishment,  of  de- 
fining their  respective  duties,  of  fixing  their  salaries  or  wages, 
and  of  dismissing  them  when  they  shall  see  occasion ;  and  that 
the  person  or  persons  to  whom  the  custody  of  the  Company's 
cash  is  to  be  entrusted,  shall,  and  any  other  servant  of  the 
Company,  if  required,  whether  entrusted  with  cash  or  not,  shall 
find  caution  to  such  an  extent  as  may  be  thought  proper  by 
the  directors :  And,  as  experience  may  point  out  various  regu- 
btions  which  may  be  adopted  with  advantage  to  the  Company, 
the  Miid  directors  shall  have  power  to  make  bye-laws,  rules  and 
regulations  for  the  management  of  the  concern,  as  they  shall 
think  fit:  Providing  always,  that  such  bye-laws,  rules  and  re- 
gulations be  not  inconsistent  with  this  contract,  and  that  they 
shall  be  laid  before  the  first  general  annual  meeting  for  appro- 
bation; but,  in  the  meantime,  such  bye-laws,  rules  and  regula> 
tions  shall  be  in  force  until  such  general  meeting:  And  it  is 
further  provided  and  declared,  that  the  power  of  the  directors 
in  the  above-mentioned,  and  all  other  particulars,  shall  be  sub- 
ject to  such  limitation,  extension  or  alteration,  as  a  general 
meeting  shall  think  fit :  All  which  acts  of  administration  shall 
be  effectually  binding  and  obligatory  upon  the  Company,  and 
whole  individual  partners  thereof.'* 

Article  ninth  bore, 

"  That  the  sums  efieiring  to  the  number  of  shares  subscribed 
by  the  members  of  the  said  Company  respectively,  shall  be  ad- 
vanced and  paid  in  such  instalments  as  the  directors  shall  see 
proper  to  call  for,  and  that  in  such  mode,  and  at  such  times, 
and  to  such  amount  as  they  shall  think  proper,  upon  premoni- 
tion of  one  month  before  the  term  of  payment  being  given  to 
the  subscribers  respectively,  by  letter,  addressed  to  each  of 
thtMn,  signed  by  the  secretary,  and  put  into  the  General  Post- 
Oirice  of  Edinburgh,  with  legal  interest  of  such  parts  of  said 
share  so  called,  from  the  date  fixed  for  payment,  and  until  pay- 
ment thereof  is  made ;  and  in  no  event  shall  it  be  in  the  power 
of  the  directors  to  call  upon  the  partners  for  a  sum  beyond  that 
subscribed  for  by  them  respectively ;  and,  in  case  any  of  the  in- 
stalments shall  not  be  regularly  paid  by  any  of  the  partners  at 
the  period  at  which  the  same  is  declared  to  be  payable,  and  or- 
dered by  the  directors,  or  at  least  within  fourteen  days  after  a 
demand  in  writing  by  the  secretary  of  the  Company  shall  have 
been  made  therefor,  it  shall  be  in  the  power  of  the  trustees,  or 
their  quorum,  to  prosecute  for  the  same,  and  a  fifth  part  more 
thereof  in  name  of  penalty,  to  be  added  to  the  general  account 


of  profit  and  loss ;  or  it  shall  be  in  the  power  of  the  directors 
to  declare  such  defaulters  to  have  lost  any  right  to  be  or  to  be- 
come partners  of  this  concern,  and  their  shares  to  be  forfeited 
to  the  Company,  trgether  with  all  previous  instalments  paid  by 
them  into  the  concern :  And  upon  such  declaration  being  noti- 
fied to  the  defaulters,  by  letters  addressed  under  the  hand  of 
the  secretary  of  the  Company,  they  shall  eo  ipso  be  held  to  have 
forfeited  their  shares,  without  any  farther  intimation  or  process 
of  law  to  be  used  for  that  effect ;  and  immediately  thereafter, 
the  directors  shall  have  power  to  dispose  of  the  same  as  they 
shall  judge  proper." 

The  thirteenth  clause  provided,  that  where  a  partner 
was  allowed  to  retire,  or  to  sell  his  shares,  he  should 
be  entitled  to  relief  of  the  whole  of  the  antecedent 
debts  and  engagements  of  the  Company,  and  that  the 
otlier  partners  should  "  bind  and  oblige  themselves  se- 
verally to  relieve  him  in  proportion  to  their  shares, 
and  to  the  extent  of  their  liability  herein  before  ex- 
pressed." 

At  the  first  annual  general  meeting,  on  29th  May 
1826,  a  full  report  was  submitted,  detailing  the  steps 
which  had  been  adopted,  and  containing  a  complete 
state  of  the  afiairs  of  the  Company  up  to  that  date. 
In  particular,  it  was  explained,  that  though  names 
were  put  down  for  shai'es  to  the  sum  of  £50,800,  yet 
the  contract  had  only  been  signed  by  proprietors  hold- 
ing shares  to  the  value  of  £20,150.  At  this  meeting, 
the  directors  expressed  their  confidence  in  the  stability 
of  the  concern,  provided  the  arrears  of  the  instalments 
of  stock  were  paid  up,  and  the  partners  exerted  them- 
selves on  behalf  of  the  undertaking.  The  report  was 
unanimously  approved  of,  and  an  additional  call  of 
fifleen  per  cent,  on  the  shares  aiK^iorised. 

Subsequently  to  this  meeting,  many  of  the  sub- 
scribers ceased  to  take  an  interest  in  the  concern,  and 
declined  to  pay  the  instalments  when  called  for.  The 
directors  were  thus  prevented  from  meeting  the  en- 
gagements of  the  Company,  and  compelled  to  raise 
money  for  that  purpose.  A  great  depression  ensued 
in  the  value  of  the  heritable  property,  and  the  returns 
from  that  property  fell  far  short  of  the  interest  which 
was  payable  on  the  prices,  and  a  gradual  accumulation 
of  debt  took  place,  which  absorbed  the  profits. 

In  the  year  1828,  the  directors,  desirous  to  ascertain 
the  precise  state  of  the  accounts  of  the  Company,  made  a 
remit  to  Mr  Christie,  accountant,  who  framed  a  report, 
bringing  down  the  state  of  the  Company's  transactions 
to  the  6th  of  January  1828.  This  report  showed  that 
a  considerable  loss  was  inevitable,  unless  the  capital 
actually  subscribed  was  paid  up,  and  some  part  of  the 
heritable  property  disposed  of.  An  annual  general 
meeting  of  the  Company  was  held  on  the  26th  of  May 
1828,  in  terms  of  the  contract  of  copartnery;  and  this 
meeting  having  taken  Mr  Christie's  report  into  their 
consideration,  unanimously  resolved  that  the  lands  of 
Meadowbank  and  Wheatfield  should  be  advertised  for 
sale,  and  the  proceeds  of  the  sale,  if  efiTected,  applied 
in  payment  of  the  debts,  and  that  the  whole  of  the  out- 
standing instalments  of  the  subscribed  stock  should  be 
called  up.  The  great  fall  in  the  value  of  property, 
and  the  resistance  of  many  of  the  shareholders  to  the 
demands  for  payment  of  the  instalments  due  by  them, 
produced  very  disastrous  effects  on  the  Company.  A 
general  meeting  was  held  on  the  l^th  of  February 
1830,  and  to  this  meeting  a  report  on  the  affairs  of  the 
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Company  was  submitted,  on  considering  which,  it  was 
resolved  to  wind  up  the  concern  with  as  little  delay  as 
possible,  and  the  directors  ^I'ere  empowered  to  adopt 
steps  for  the  disposal  of  the  property,  and  to  compel 
payment  of  the  outstanding  instalments.  The  business 
of  the  Company  was  soon  after  brought  to  a  close,  but 
the  greatest  difficulty  was  experienced  in  disposing  of 
the  property.  At  last,  however,  that  property,  with 
the  exception'  of  Meadowbank,  was  disposed  of  at  a 
great  loss ;  and  the  total  loss  upon  the  prices  of  the 
property  was  £17,985.  9.  6^.  The  present  pursuers, 
or  those  in  whose  right  they  stand,  had  made  large  ad- 
vances from  their  own  private  funds,  for  the  purpose 
of  liquidating  the  debts  and  obligations  of  the  Com- 
pany, and  they  now  brought  the  present  action  of  re- 
lief against  the  solvent  partners  of  the  Company,  who, 
m  defencej  pleitded — 1.  That  in  a  question,  inter  sociog, 
they  could  only  be  made  liable  to  the  extent  of 
the  shares  for  which  they  originally  subscribed,  in  re- 
spect of  the  express  stipulation  to  that  effect  in  the 
contract :  2.  That  as  the  greater  portion  of  the  debt 
concluded  for  in  the  summons  was  contracted  by  means 
of  advances  made  by  individual  directors  out  of  their 
own  funds,  or  of  obligations  entered  into  by  them  on 
their  personal  responsibility,  and  as  they  were  not 
sanctioned  by  the  terms  of  the  contract  of  copartnery, 
the  pursuers  had  no  claim  of  relief  against  the  defen- 
ders for  such  advances  or  obligations :  3.  That  the  de- 
fenders were  protected  by  the  express  stipulations  of 
the  contract,  as  well  as  at  common  law,  from  all  lia- 
bility for  the  mismanagement  or  illegal  actings  of  the 
other  directors;  and  in  particular,  from  all  acts  or 
deeds  done  by  them,  not  sanctioned  by  the  contract 
of  copartnery :  4.  That  the  pursuers  are  barred  from 
maintaining  their  present  claim  against  the  defenders, 
in  respect  that,  contrary  to  the  fair  meaning  of  the 
contract,  they  commenced  the  business  of  the  partner- 
ship before  the  whole  stipulated  capital  had  been  sub- 
scribed for,  or  a  sum  necessary  for  the  commencement 
of  the  business  secured  or  realised :  5.  The  present 
demand  was  excluded  by  the  express  provisions  and 
stipulations  in  the  contract,  whereby  the  liability  of 
each  partner  was  distinctly  limited  to  the  amount  of 
his  own  subscribed  share  of  stock,  the  defenders  hav- 
ing paid  up  their  shares  to  the  full  amount  of  their  re- 
spective subscriptions. 

**Oth  December  1836 The  Lord  Ordinary  having  heard 

the  counsel  for  the  parties  very  fully  on  the  closed  record,  and 
whole  process,  and  made  avizandum,  repels  the  defence  founded 
on  the  clause  (or  clauses)  in  the  contract  of  copartnership  al- 
leged by  the  defenders  to  import  an  absolute  limitation  of  the 
liabilities  of  the  partners  inter  se,  to  the  amount  of  the  sums 
severally  subscribed  by  them,  for  and  as  their  shares  in  the  said 
copartnership ;  repels  also  the  defence  founded  on  the  allega- 
tion, that  the  pursuers  or  directors  of  the  said  Company  had  no 
right  to  begin  business,  and  no  power  to  bind  the  partners  for 
any  debts  or  obligations  on  behalf  of  the  said  Company,  till 
the  whole  capital  of  £50,000  had  been  subscribed  for  and  se- 
cured ;  and  fiiirther,  repels  the  defence  founded  on  the  clause  or 
provision  of  the  contract,  by  which  the  defenders  allege  that 
the  powers  of  the  directors  to  borrow  money,  on  the  responsi- 
bility of  the  Company  and  the  partners  thereof,  were  restrained ; 
and,  before  fitfther  answer,  appoints  the  cause  to  be  enrolled, 
that  parties  may  explain  in  what  way  the  cases  of  the  several 
defenders  are  or  may  be  affected  by  this  deliverance,  what  find- 
ings or  decemitures  may  be  required  to  apply  it  to  their  several 


cases,  and  what  &rther  determinations  may  be  necessary  to  ex- 
haust the  cause  as  to  the  said  several  defenders,  or  any  of 
them. 

**  Note The  first  of  the  above-mentioned  defences  appeared 

to  be  that  chiefly  relied  on.     It  was  rested  mainly  on  the  pro- 
vision in  the  close  of  the  first  article  of  the  contract,  '  that  the 
partners  should  be  bound  to  relieve  each  other  of  the  debts  and 
engagements  of  the  Company,  only  to  the  extent  of,  and  in 
proportion  to  their  respective  shares  therein,'  and  partly  upon 
passages  in  the  8th,  9th,  and  13th  articles,  which  were  said  to 
confirm  the  construction  put  by  the  defenders  on  this  first  pro- 
vision.    According  to  that  construction,   this  provision   was 
specially  intended  to  protect  the  body  of  partners  from  the  con- 
sequences of  over-trading,  or  rash  and  imprudent  dealings  on 
the  part  of  the  directors,  and  was  equivalent  to  an  injunction, 
that  they  should  at  no  time  put  more  than  the  subscribed  capital 
at  hazard,  under  pain  of  being  made  personally  answerable,  and 
without  relief,  for  the  consequences  of  any  more  extensive 
specuUtions.     Now,  if  any  thing  be  clear  in  this  case,  the  Lord 
Ordinary  takes  it  to  be,  that  this  limitation  of  the  provision  to 
the  case  of  directors  having  occasion  for  relief,  is  totally  inad- 
missible.    It  is  in  express  terms  a  provision  limiting  the  right 
of  relief  of  all  the  partners,  as  against  each  other.     The  case 
of  directors  is  not  once  named  or  alluded  to  in  any  part  of  the 
article,  and  it  is  not  less  (but  more)  extravagant  to  say,  that  it 
applies  exclusively  to  them,  than  it  would  be  to  say  that  they 
alone  were  exempted  from  its  operations.     If  it  had  really  been 
intended  to  impose  such  a  restriction  upon  the  powers  of  the 
directors  to  bind  the  Company,  it  is  inconceivable  that  the  par- 
tics  should  have  introduced  it  into  this  first  article,  which  merely 
sets  forth  the  universal  and  common  law  rights  and  liabilities 
of  the  partners,  instead  of  bringing  it  in  as  a  limitation  of  the 
great  general  powers  given  to  those  directors  by  article  eight 
(which  does  contain  a  special  limitation  as  to  borrowing),  or  as 
a  qualification  of  the  great  immunities  conferred  on  them  by 
article  twenty-one.     If  the  true  meaning  and  effect  of  the  re- 
straining words  now  cited  be,  therefore,  as  the  defenders  con- 
tend, it  necessarily  follows  that  no  one  partner  of  the  Company, 
who  has  been  obliged  by  a  creditor  to  pay  any  of  its  debts  or 
engagements,  or  who  is  distressed  by  such  a  creditor,   will  be 
entitled  to  any  relief  from  the  other  partners,  beyond  the  amount 
which  may  remain  unpaid  upon  the  subscribed  capital  of  each ; 
and  if  all  have  paid  up  their  whole  subscriptions,  be  will  be  en- 
titled to  no  relief  at  all.     Now,  the  first  question  is.  Whether 
it  is  conceivable  that  so  monstrous  and  unjust  a  provision  could 
be  intended,  or  could  by  possibility  be  admitted  to  have  effect  ? 
The  Lord  Ordinary  has  never  been  able  to  get  over  this,  and 
thinks  that  any  construction  of  which  the  words  are  at  all  sua- 
ceptible,  must  be  preferred  to  one  which  would  lead  to  such  a 
consequence. 

"  The  defenders,  indeed,  endeavour  to  show,  that  the  conse- 
quences would  all  fiill  back  upon  the  directors ;  and  that,  if  it 
>vas  right  that  they  should  not  trade  beyond  their  capital,  ex- 
cept at  their  own  peril,  there  would  be  no  harm  in  denying, 
even  to  an  innocent  partner,  who  might  be  subjected  in  the 
consequences  of  their  so  over-trading,  all  relief  as  against  the 
other  innocent  partners,  seeing  (they  said)  that  he  might  still 
have  relief  against  the  rash  directors  themselves.  But  this  is 
evidentiy  altogether  fallacious.  Take  first  the  most  &vourable 
case  for  the  defenders — assume  (contrary  to  the  fact)  that  the 
directors  would  do  wrong  in  trading  beyond  the  capital,  and 
suppose  that  a  private  partner,  having  no  concern  with  the  ma- 
nagement, is  obliged  to  pay  a  debt  so  contracted,  is  there  any 
justice  or  common  sense  in  saying  that  he  shall  not  be  relieved 
by  the  other  partners,  who  were  equally  liable  to  such  dis- 
tress? or,  under  the  words  relied  on,  would  he  be  enabled 
to  claim  relief  from  the  directors  who  over-traded  ?  Those  di- 
rectors are  not  liable  for  each  other.  The  individuals  who  sub- 
jected the  concern  to  the  debt  may  be  all  insolvent,  and  the 
whole  subscribed  capital  may  have  been  long  ago  paid  up.  Then 
the  directors  are  all  necessarily  partners ;  and  it  is  not  easy  to 
see  how  they  should  not  have  the  benefit  of  the  provision  in 
question  as  well  as  the  others.  There  is  confessedly  no  provi- 
sion, nor  any  thing  like  a  provision,  in  the  contract,  that  fhc 
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individuil  directors  who  OTer-trade,  shall  be  bound  to  relieve 
the  partners  who  may  be  consequently  distressed  by  the  com- 
pany creditors ;  and  what  the  defenders  seem  to  go  on,  in  this 
attempt  to  escape  from  the  result  of  their  construction,  is  really 
nothing  more  than  some  vague  notion  of  equity,  and  an  assumed 
common-law  liability  of  the  directors  to  an  award  of  damages 
and  reparation  as  the  penalty  of  Ifaeir  so  over-trading.  In  any 
ordinary  case,  however,  there  would  plainly  be  no  such  liability ; 
and,  in  the  cases  most  likely  to  occur,  there  would  be  no  shadow 
even  of  equity  in  seeking  to  subjeot  them  to  such  a  penalty. 
There  is,  in  point  of  fact,  it  must  always  be  remembered,  no 
declaration  in  the  contract  that  no  engagement  shall  ever  be 
entered  into  beyond  the  subscribed  capital.  Now,  suppose  the 
whole  of  that  capital  paid  up,  and  yielding  great  profits,  under 
an  admirable  system  of  management,  and  that  the  directors,  in 
order  to  increase  those  profits,  contract  for  one  hundred  more 
cows,  and  a  corresponding  range  of  new  cow-houses,  could  it 
ever  be  said  that  this  was  a  malversation,  for  which,  in  the 
event  of  any  ultimate  miscarriage,  they  could  be  made  liable  at 
common  law  in  their  own  persons,  and  without  relief  from 
their  partners  ?  And  if  there  would  plainly  be  no  such  liability 
at  common  law,  how  is  it  possible  to  construe  or  spell  it  out  of 
a  provision  in  the  contract  which  makes  no  distinction  between 
directors  and  other  partners ;  and,  instead  of  imposing  any  ex- 
traordinary liability  on  its  members,  consists  wholly  in  a  decla- 
ration (as  the  defenders,  at  least,  allege),  that  they  shall  all  be 
freed  from  the  common  and  natural  liability  of  partners  ? 

"  But  the  radical  fallacy  of  the  defenders'  attempt  to  palliate 
the  revolting  consequences  of  their  doctrine,  is,  that  it  is  not 
true,  in  point  of  fact,  that  engagements,  which  cannot  be  an- 
swered by  the  subscribed  capital  of  the  company,  must  neces- 
sarily have  been  contracted  by  over-trading  on  the  part  of  the 
directors  ;  and  that  it  is,  on  the  contrary,  undeniable,  that  cases 
must  continually  occur  in  which  the  natural  right  of  partners  to 
be  rateably  relieved  of  company  debts  by  each  other,  would  be 
most  unjustly  cut  off  by  that  interpretation,  while  there  was 
not  the  least  pretext  for  recurring  on  the  directors,  or  any  one 
else,  for  reparation.     Suppose  the  whole  capital  paid  up,  and 
yielding  a  large  profit,  and  the  directors  resolved,  notwithatand- 
ing,  to  incur  no  new  expense  beyond  the  amount  of  the  said 
capital  actually  in  their  hands : — Suppose  that  the  final  call  on 
the  partners  bad  recently  yielded  £10,000,  and  that  this  sum 
was  deposited  in  a  bank,  and  that  on  the  fiuth  of  this,  they  had 
contracted  for  £2000  worth  of  cows,  and  £5000  worth  of  new 
buildings;    these  undoubtedly  would  be  engagements   within 
their  powers,  and  the  line  of  their  duty,  even  according  to  the 
rigid  and  imaginary  restriction  of  the  defenders.     But  suppose 
the  bank  to  fiiil — the  cows  to  die  of  distemper — the  houses  to 
be  destroyed  by  fire,  and  the  whole  concern  to  be  broken  up, 
before  the  prices  of  these  articles  were  paid,  and  then  suppose 
that  the  sellers  and  contractors  should  sue  an  individual  part- 
ner for  those  company  debts,  and  obtain  decreet  against  him, 
could  it  be  seriously  maintained  that  he  should  have  no  relief 
whatever  against  his  partners,  but  be  obliged  to  pay  £7000  of 
company  debts  out  of  his  own  pocket,  from  the  mere  accident 
of  his  having  been  selected  by  a  company  creditor  in  preference 
to  all  or  any  of  those  who  were  equally  liable  to  their  diligence? 
Yet,  if  the  defenders*  reading  of  the  provision  in  question  is  the 
right  one,  this  would  be  the  inevitable  consequence.    The  part* 
ners  are  only  to  relieve  each  other  to  the  extent  of  their  sub- 
scribed capital  still  unpaid ;  but,  in  the  supposed  case,  it  is  all 
paid,  and  the  debts  having  been  contracted  when  there  was 
abundant  capital  in  the  hands  of  the  directors  to  answer  them, 
even  the  shallow  pretext  of  handing  him  over  to  them  for  in- 
demnity would  be  excluded.     It  is  needless,  indeed,  to  go  to 
such  an  extreme  case  as  has  now  been  supposed,  for  the  pur- 
pose of  testing  the  doctrine  of  the  defenders,  since,  unless  it  be 
held  that  no  company  is  to  contract  any  debts  or  engagements 
after  its  subscribed  capital  is  paid  up,  however  ample  the  stock 
in  which  that  capital  has  been  invested  may  be  to  answer  them 
at  the  tiuie,  it  is  obvious  thift  unavoidable  misfortunes  may  re- 
duce the  creditors  to  the  necessity  of  coming  on  individual  part- 
ners for  satia&ction,  and  that  the  most  unheard-of  injustice  piust 
be  done,  if  they  were  to  be  excluded  from  all  claim  of  relief  on 
their  associates. 


"  The  Lord  Ordinary  is  satisfied,  therefore,  that  this  can- 
not be  the  meaning  and  effect  of  the  provision  relied  on  by  the 
defenders ;  and  the  next  question,  therefore,  is,  what  then  is  its 
meaning,  and  how  are  the  words  of  it  to  be  satisfied  ?  These 
words,  no  doubt,  are  awkward  and  ill  assorted,  but  to  him  he 
will  confess  that  they  seem  of  very  little  importance ;  the  whole 
passage  from  the  word  *  declaring,*  in  the  first  line  of  the  page 
to  the  end  of  the  article,  being,  in  his  opinion,  little  more  than 
an  idle  amplification  of  the  elementary  principle  of  all  copartner- 
ships, and  which  would  be  implied,  though  not  once  mentioned 
in  the  contract,  viz.,  that  the  partners  should  share  profit  and 
loss  according  to  their  interests  in  the  concern,  the  words,  '  but 
only  to  the  extent  of,  and  in  proportion  to  their  shares  therein,' 
being  merely  a  clumsy  and  tautological  way  of  expressing  a 
proportional  liability,  and  which,  with  a  slight  variance,  might 
have  been  more  clearly  worded,  as  follows,  '  but  each  only  to 
an  extent  proportional  to  his  share  in  the  stock  of  the  said  Com- 
pany.'  But  though  the  Lord  Ordinary  inclines  strongly  to  think 
this,  and  no  more,  the  true  meaning  of  the  words  in  question, 
he  conceives  that  the  peculiar  form  of  expression  may  be  ex- 
plained by  one  or  two  suppositions,  equally  inconsistent  with 
the  views  of  the  defenders,  and  either  of  them  far  preferable  to 
their  interpretation.     The  clause,  it  will  be  observed,  sets  out 
with  declaring  generally,  and  without  qualification,  that  the 
partners  '  shall  have  right  to  the  profits,  and  be  liable  to  the 
losses  arising  upon  the  said  business,*  and  it  is  only  after  having 
made  this  -separate  and  absolute  provision,  that  it  proceeds  to 
say,  '  and  shall  be  bound  to  relieve  each  other  of  the  debts  and 
engagements  of  the  Company,  but  only  to  the  extent  of,  and  in 
proportion  to  their  shares.'     Now,  the  Lord  Ordinary  would 
suggest  that  the  debts  and  engagements  of  the  Company  thus 
contradistinguished  from  its  losses,  may  have  been  meant  of  such 
debts  and  engagements  only  as  might  be  satisfied  without  loss 
to  the  Company,  as  being  within  the  amount  of  the  unpaid  up 
shares  of  the  several  partners,  and  tliat  the  limitation  meant  no 
more  than  this,  that  when  any  individual  partner  was  distressed 
for  debts  of  this  description,  he  was  to  be  entitled  to  propor- 
tional and  total  relief  from  the  rest,  but  to  the  extent  only  of 
those  unpaid  shares,  by  means  of  which  the  matter  might,  in 
such  a  case,  be  settled  without  any  sacrifice  of  the  funds  ac- 
tually in  the  hands  of  the  Company,  and  vested  in  its  business ; 
and  consequently,  without  giving  occasion  to  anything  that  could 
be  entered  as  loss  in  the  books  of  the  concern.    When  the  debts 
and  engagements,  however,  exceeded  the  amount  of  unpaid 
shares,  they  necessarily  fell  upon  the  input  or  vested  stock  (or 
its  profits),  and  thus  passed  into  the  separate  head  of  losses,  for 
which,  by  the  preceding  part  of  the  clause,  the  whole  partners 
are  made  liable  absolutely,  and  without  any  limitation.    If  this, 
however,  be  the  just  view  of  the  provision,  it  is  certain  that  the 
pursuers  are  entitled  to  judgment,  the  whole  sums  for  which 
they  now  call  on  the  defenders  being  either  truly  and  literally 
losses,  or  debts  and  engagements,  which  remain  afrer  all  the 
subscribed  stock  has  been  applied  towards  their  liquidation. 

**  The  second  supposition  (which  is  not  inconsistent  with  the 
preceding),  by  which  a  just  and  reasonable  meaning  may  be 
given  to  the  words  in  dispute,  is,  that  they  were  intended  not  to 
cut  off  the  inherent  right  of  a  distressed  partner  to  equal  relief 
from  the  others,  but  only  to  oblige  him  to  seek  it  simultaneously 
and  proportionally  from  them  all ;  to  deprive  him,  in  short,  of 
the  power  competent  to  an  extraneous  creditor  of  the  company, 
of  selecting  one  or  a  few  to  bear  the  common  burden,  and  to 
make  it  necessary  at  once  to  convene  the  whole,  and  to  come 
against  each  only  to  the  extent  of  the  proportion  indicated  by 
the  amount  of  his  share  in  the  concern.  This,  it  is  conceived, 
was  a  proper  and  laudable  object,  and  will  fully  explain  and 
satisfy  the  words  of  the  provision  in  question.  Understood  in 
this  sense,  too,  it  has  been  carefully  attended  to  by  the  pursuers 
in  framing  their  summons,  the  condusions  being  directed  against 
the  whole  solvent  partners  of  the  company,  and  only  for  their 
rateable  and  proportional  shares  of  the  sums  demanded* 

**  If  the  case  had  admitted  of  no  other  solution,  the  Lord 
Ordinary  woqld  have  adopted  either  of  these  constructions  iu 
preference  to  that  of  the  defenders.  And  indeed  he  is  stronj^ly 
inclined  to  the  views  on  which  the  last  of  them  is  founded. 
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But  he  has  already  stated,  that  he  considers  hoth  as  unneces- 
sary,  and  is  satisfied  on  the  whole,  that  the  words  so  much  re- 
lied  on  are  mere  surplusage,  and  mean  nothing  more  than  what 
Was  already  expressed,  and  would  indeed  have  heen  implied,  if 
the  whole  clause  had  heen  omitted.  One  main  reason  for  this 
opinion  is  derived  from  the  tenor  of  that  part  of  the  second 
head  Or  article  of  the  contract,  in  which  the  whole  of  the  pass- 
ope,  already  referred  to  in  the  first  article,  is  carefully  repeated, 
with  one  or  two  slight  verbal  changes,  and  the  remarkable  omis- 
sion of  the  words,  •  but  only  to  the  extent  of,*  on  which  the  whole 
case  of  the  defenders  depends.  Prom  the  words,  •  bind  and 
oblige,*  in  the  fourth  line  of  this  second  article,  to  *  shares  of 
the  capital  stock  in  the  ninth  line,  the  whole  is  a  Uteral  tran- 
script of  the  passage  in  the  first  article,  including  the  obliga- 
tion of  relief,  of  which  so  much  has  been  s&id,  and  the  material 
thing  is,  that  this  obligation  of  relief  is  expressed  in  the  second 
edition,  without  any  limitation,  except  that  of  being  proportional 
to  the  interest  in  the  stock.  It  now  runs  thus :  *  and  shall  be 
bound  to  relieve  each  other  of  all  the  debts  and  engagements  of 
tlie  Company  in  the  proportion  of  their  respective  interests  or 
ffhares  in  the  capital  stock.*  What  was  the  object  of  this  anxi- 
ous iteration  of  a  very  unnecessary  clause,  the  parties  have 
been  unable  to  explain,  and  the  Lord  Ordinary  does  not  pre- 
tend to  understaml.  But  as  it  is  undeniable,  .that  all  the  other 
slight  variances  of  expression  in  the  six  lines  so  repeated,  do 
not  make  the  least  change  in  the  sense  or  substance  of  the  pro- 
vision, so  the  utter  omission  of  the  words  on  which*  the  defen- 
ders exclusively  rely,  affords  a  strong  and  almost  conclusive 
reason  for  holding  that  this  also  was  a  variance  by  which  the 
sense  was  not  thought  to  be  affected,  and  that  the  clear  and  in- 
disputable meaning  of  the  last  edition  of  the  words  must  also 
have  been  that  of  the  first.  If  it  was  not,  there  is  a  palpable 
contradiction  in  these  two  consecutive  clauses ;  and  a  contra- 
diction which  cannot  be  extricated  or  reconciled.  By  the  one 
clause,  the  partners  are  bound  to  relieve  each  other  only  to  the 
extent  of,  and  in  proportion  to  their  subscribed  capital  unpaid  ; ' 
and  by  the  other,  they  are  bound  to  relieve  each  other  in  pro- 
portion to  their  interests  in  that  subscribed  capital.  As  to  the 
meaning  of  the  last,  there  can  be  no  doubt,  and  that  meaning  is 
entirely  conformable  to  justice  and  common  law.  The  former 
is  in  some  measure  ambiguous,  and  admits,  as  has  been  seen,  of 
various  interpretations ;  and,  according  to  the  defenders*  con- 
struction, it  is  utterly  repugnant  to  justice,  and  without  ex- 
ample in  practice.  If  it  admitted  of  no  other  construction  but 
this,  one  of  the  contradictory  provisions  must  give  \VBy,  and  the 
Lord  Ordinary  conceives  that  it  cannot  be  that  which  stands 
last  in  the  deed,  and  is  alone  conformable  to  equity  and  gene- 
ral law.  If  it  does  admit  of  construction,  however,  there  can 
be  no  better  guide  to  the  true  meaning  than  the  immediate  sub- 
sequent clause,  in  which  the  whole  matter  is  resumed,  with 
direct  reference  to  the  specific  capital  which  had  not  been  pre- 
viously defined. 

'*  If  this  leading  defence  is  not  maintainable  on  the  first  ar- 
ticle of  the  contract  taken  by  itself,  it  is  plainly  in  vain  to  hope 
that  it  may  be  aided  by  any  of  the  rest.  The  special  restriction 
upon  borrowing  in  the  close  of  the  eighth  article,  will  be  noticed 
in  reference  to  the  last  defence.  But  as  to  any  bearing  it  may 
be  supposed  to  have  on  the  first,  it  is  enough  to  observe.  Is/, 
that  it  relates  expressly  to  the  directors,  and  not  to  partners  ge- 
nerally ;  and,  2(/,  that  it  would  obviously  have  been  unneces- 
sary, if  the  first  article  had  imported  what  the  defenders  now 
allege. 

'*  The  ninth  article  again  plainly  relates  exclusively  to  calls 
on  the  partners  for  the  instalments  of  their  subscribed  capital, 
and  to  nothing  else.  It  regulates  in  great  detail  the  forms  of 
such  calls,  and  the  subsequent  proviso  that  the  directors  shall 
have  no  power  thus  to  call  for  any  sum  beyond  that  subscribed, 
manifestly  relates  to  such  calls  only,  and  not  to  actions  of  relief 
by  partners  distressed  for  company  debts,  or  seeking  to  equalize 
the  burden  of  its  losses,  after  its  business  is  at  an  end.  The 
proviso  was  probably  unnecessary ;  but  it  was  apparently  sug- 
gested by  the  loose  wording  of  an  earlier  par^  of  the  same 
article,  in  which  the  directors  are  empowered  to  make  their 
calls  *  at  such  times,  and  to  such  amount  as  they  shall  think 


proper.'  In  fact,  it  is  precisely  equivalent  to  a  parenthesis  like 
this  after  the  word  amount  *  (but  never  exceeding  the  sum  sub- 
scribed by  each  such  partner),'  which  would  have  been  a  better 
way  of  expressing  what  might  very  well  have  been  left  to  im- 
plication, and  would  obviously  have  afforded  no  room  for  the 
strained  inference  of  the  defenders. 

"  The  only  other  article  referred  to  in  relation  to  this  first 
defence  was  the  13th,  and  when  fully  considered,  it  appears  to 
make  strongly  against  the  views  of  the  defenders.  It  relaten  to 
the  right  of  a  partner  allowed  to  retire,  or  to  sell  his  shares,  to 
be  relieved  of  all  antecedent  debts,  &c.,  of  the  company.  It 
first  provides,  that  '  he  shall  be  entitled  to  relief  of  the  whol  i 
of  such  debts,'  and  then  the  other  partners  *  bind  and  oblige 
themselves  severally  to  relieve  him  in  proportion  to  their  share*, 
and  to  the  extent  of  their  liability  herein  before  expressed.' 
Now,  at  the  very  most,  this  merely  falls  back  on  the  oripinal 
definition  or  measure  of  liability,  and  tends  in  no  way  to  limit 
or  define  it.  But  looking  to  the  clear  and  unqualified  ri^ht  of 
the  retiring  partner  to  be  at  all  events  relieved  of  the  whob 
debts  and  obligations,  and  considering  that  on  the  defenders' 
view  of  this  original  liability,  he  could  have  no  relief  at  all,  in 
the  very  probable  case  of  the  whole  subscribed  capital  bciiii; 
paid  up,  when  the  creditors  came  to  him  for  payment,  it  seems 
obvious  that  this  liability  could  not  be  so  limited  as  they  allege, 
without  imputing  to  this  provision  the  most  manifest  inconsis- 
tency, as  well  as  the  grossest  injustice. 

"  With  regard  to  the  defence,  rested  on  the  allegation  that 
the  directors  had  no  right  to  begin  business,  or  undertake  en- 
gagements for  the  company,  till  the  whole  capital  of  £5i\000 
was  subscribed,  it  is  not  necessary  to  consider,  M'hethcr  tliere 
might  not  be  cases  where  such  a  ground  of  pleading  might  h'^ 
admitted.     It  is  enough,  that  it  is  clearly  excluded  by  the  cir- 
cumstances of  the  present.     In  the  first  place,  the  contraet, 
though  only  begun  to  be  signed  in  April  1825,  expressly  pro- 
vides, that  the  copartnership  shall  be  held  to  have  commenced 
in  January  preceding,  and  refers  to,  and  recognises  in  various 
places  (and  particularly  in  articles  5  and  8),  the  proceedings 
of  various  meetings  of  directors  in  February  and  March   pre- 
ceding.    In  particular,  it  declares  Particle  5),  that  the  directors 
appointed  by  a  meeting  of  the  2d  of  February  shall  be  con- 
tinued in  office  for  two  fidl  years,  so  as  that  no  interruption 
should  be  given  to  the  operations  in  which  they  were  engaj^ed. 
To  the  Lord  Ordinary  it  appears,  that  no  party  sign  in,::;  tK:s 
contract  can  be  allowed  to  pretend  ignorance  of  what  bad  beon 
done  or  sanctioned  at  these  previous  meetings.     But  the  mattor 
is  not  left  to  implication,  for,  in  tlie  8th  article  of  the  contract, 
deliberately  subscribed  by  the  defenders,  the  directors  arc,  in 
express  terms,  empowered  •  to  complete  and  carry  into  effect 
the  purchases  made  of  the  lands  of  Wheatfield  and  Meadow- 
bank,  and  to  take  measures  for  the  erection  of  suitable  accomnn'- 
dation  for  the  establishment,  and  to  enter  into  all  contracts  and 
deeds  necessary,'  &c.     Now,  the  lands  of  Wheatfield  had  been 
already  bought  for  a  price  of  £12,000,  and  the  lands  of  Meadow- 
bank  for  £9750 ;  and  yet  the  defenders,  who  all  sign  before 
anything  like  the  amount  of  these  sums  was  subscribed,  do  in- 
struct the  directors,  on  their  responsibility,  to  carry  into  effect 
those  purchases,  and  to  grant  all  necessary  deeds  for  that  pur- 
pose.    It  is  quite  in  vain  to  say,  that  partners  who  thus  ex- 
pressly recognised  and  adopted,  as  acts  of  the  Company,   pur- 
chases made  four  months  before,  and  when  there  was  not  one 
farthing  of  actual  subscription,  must  be  held  (upon  mere  impli- 
cation) to  have  meant  that  nothing  further  should  be  done  tiU 
£50,000  had  been  actually  collected:   And  that   when   they 
directed  buildings  to  be  erected  on  the  lands  so  purchased,  they 
had  no  notion  of  authorising  any  contract  being  entered  into  for 
that  purpose,  till  this  whole  capital  was  secured.      If  they  de- 
clared it  right  and  laudable  to  lay  out  £20,000  when  they  had 
no  capital  at  all,  it  is  extravagant  to  say,  that  they  would  have 
reprobated  the  idea  of  contracting  for  necessary  buildings  to  the 
extent  of  £9000,  when  they  had  a  subscribed  capital  ofoulv 
£20,150.     The  directors  accordingly  entered  immediatclv  into 
such  a  contract,  and  the  buildings  were  actually  in  process  be- 
fore most  of  the  defenders  fubscribed.     The  Lord  Ordinarv  can  • 
not  think  jt  doubtful  that  they  were  fully  warranted  in  so  doi:i^, 
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by  the  express  terniR  of  the  contract  already  in  part  recited. 
But  in  this  way  the  Company  was  bound,  by  the  express  autho- 
rity of  the  defenders  and  the  other  snl^cribers,  and  before  a 
single  subscription  was  realised,  to  the  extent  of  more  than 
il30,000,  which  was  the  true  origin  of  the  debts  still  owing, 
and  in  &ct,  with  the  other  unavoidable  expenses  of  the  experi« 
ment  thus  authorised,  the  source  of  the  whole  losses  which  have 
been  sustained. 

"  This  alone  might  dispose  of  the  defence,  that  the  directors 
had  no  right  to  expose  the  partners  to  hazard,  or  to  bind  them 
in  any  obligation  till  the  whole  capital  was  subscribed.     But 
there  is  another  provision  in  the  contract  which  is  separately 
conclusive  upon  this  head.     This  is  the  latter  part  of  the  second 
article,  which  expressly  declares,  *  that  it  shall  be  in  the  power 
of  the  directors  to  retain,  for  behoof  of  the  Company,  such 
number  of  shares  as  they  may  think  proper  of  the  said  capital 
stock,  to  be  disposed  of  by  them  in  such  way  as  they  may  think 
best  for  the  Company.'     Now,  under  this  provision,  it  is  plain 
that  the  directors  might  have  retained,  and  for  as  long  as  they 
thought  fit,  any  proportion  of  the  two  thousand  shares  into 
which  the  £50,000  of  proposed  capital  was  to  be  divided ;  and 
it  would  be  palpably  absurd  to  say,  that  they  were  not  to  begin 
business  so  long  as  any  part  of  these  was  so  retained.     How, 
then,  can  it  be  pretended,  that  under  this  contract  they  were 
not  entitled  to  begin  business  till  the  whole  two  thousand  shares 
were  appropriated?     And  what  practical  difference  would  it 
have  made,  if  they  had,  by  an  express  minute,  declared  the 
thirteen  hundred  shares  which  were  actually  undisposed  of,  had 
been  retained  in  terms  of  this  provision,  for  behoof  of  the  con- 
cern ?    In  point  of  substance  and  effect,  they  were  so  retained, 
and  as  completely  at  the  disposal  of  the  Company  and  its  mana- 
gers, as  if  a  minute  to  this  effect  had  been  formally  engrossed 
in  the  books.     That  it  was  not  so  engrossed  may  be  an  im- 
peachment of  their  book-keeping  or  accuracy  in  entering  their 
transactions,  but  can  never  deprive  them  of  the  substantial 
power  under  which  they  have  really  acted,  or  subject  them  to 
forfeitures  as  for  breach  of  an  imaginary  interdict  against  enter- 
ing on  business  till  all  the  shares  are  actually  taken  by  indivi* 
dual  partners,  in  the  very  face  of  this  express  license  and  per- 
mission to  the  contrary. 

"  The  last  defence  disposed  of  by  the  preceding  interlocutor, 
is  that  founded  on  the  concluding .  part  of  the  eighth  article  of 
the  contract,  by  which  the  directors  are  empowered  to  borrow 
'  on  the  credit  and  security  of  the  Company,*  to  the  extent  of 
^oOOO,  provided  there  is  subscribed  capital  unpaid  up  to  that 
amount  at  the  time.  This,  though  properly  an  empowering 
clause,  is  contended  to  import  a  prohibition  to  borrow,  except 
on  those  conditions ;  and  this  prohibition,  the  defenders  say,  the 
directors  have  violated,  by  borrowing  to  a  much  larger  extent, 
and  when  there  was  no  such  unpaid  capital ;  and  they  maintain 
they  cannot  be  called  on  to  relieve  them  of  the  consequence  of 
sudi  borrowings. 

'*  Now,  the  short  answer  to  this  is,  that  there  have  been  no 
borrowings  '  on  the  credit  and  security  of  the  Company'  to  a 
greater  extent  than  is  permitted  by  the  contract; — that  the 
greater  part  of  the  transactions  complained  of  under  that  name 
consisred  merely  in  granting  new  securities  for  debts  previously 
existing,  and  recognised  in  the  contract  itself,  and  the  remainder 
in  raising  money  on  the  personal  credit  of  individual  partners  or 
directors,  and  afterwards  advancing  it  to  pay  off  the  most  press- 
ing of  the  existing  debts  of  the  Comfiany.  According  to  the 
Lord  Ordinary's  impression,  there  is  no  one  case  in  which 
money  has  been  raised,  directly  or  indirectly,  on  the  Company's 
account,  in  order  to  extend  its  business  (the  case  evidently  con- 
templated in  the  provision  referred  to),  or  for  any  other  pur- 
pose than  to  satisfy  the  claims  to  which  the  Company  was 
liable  from  the  very  beginning,  or  which  ought  to  have  been 
defrayed  by  the  withheld  instalments  on  the  subscribed  capital. 
It  is  needless  to  go  here  into  the  details  of  those  proceedings; 
but  with  the  exception  of  the  sums  actually  advanced  for  those 
purposes  out  of  the  private  funds  of  individual. directors,  the 
Lord  Ordinary  is  not  of  opinion  that  any  farther  investigation 
is  necessary.  With  regard  to  these,  a  question  may  no  doubt 
be  raised,  whether  the  condition  of  the  Company  was  not  such 


as  to  have  made  it  the  duty  of  the  directors  rather  to  have  al- 
lowed the  creditors,  whom  they  thus  pacified  with  their  own 
money,  to  have  proceeded  with  diligence  against  its  property, 
than  to  have  delayed  an  inevitable  catastrophe  by  such  inter- 
ference. If  the  defenders  can  make  out  any  case  of  gross  and 
pernicious  imprudence  of  this  kind,  it  will  be  open  to  them  to 
do  so  under  the  preceding  interlocutor,  which  merely  finds  that 
these  were  not  acts  of  borrowing  on  the  credit  and  security  of 
the  Company  in  contravention  of  the  contract.  To  him  it  cer- 
tainly occurs,  that  it  would  be  next  to  impossible  to  make  out 
such  a  case.  By  paying  the  most  urgent  debts  of  the  Company 
with  their  o>vn  money,  they  may  have  done  no  real  service  to 
the  concern.  But  they  would  seem  entitled,  at  all  events,  to 
come  in  place  of  the  stranger  creditors,  whose  proceedings  they 
thus  arrested,  and  against  whose  claims  it  is  admitted  that  the 
defenders  would  have  had  no  protection. 

*'  In  these  circumstances,  it  is  needless  to  inquire  into  the 
justness  of  the  legal  assumption,  that  the  grant  of  a  limited 
power  in  a  contract  of  this  description  implies  such  a  penal  pro- 
hibition against  exceeding  the  limit,  as  in  every  case  to  infer 
the  forfeiture  of  equitable  rights,  otherwise  competent  at  com- 
mon law  to  persons  in  the  situation  of  the  pursuers;  and  it  is 
equally  unnecessary  to  consider  the  effect  of  the  declaration 
which  immediateljT  precedes  this  implied  prohibition,  viz.,  '  that 
the  powers  of  the  directors  shall,  in  all  particulars,  be  subject 
to  such  limitations,  extensions,  and  alterations,  as  a  general 
meeting  shall  think  fit,'  taken  in  connection  with  the  fact,  that 
the  whole  proceedings  of  the  directors,  with  their  books  and 
documents,  were  submitted  to  several  general  meetings  subse- 
quent to  the  public  conclusion  of  all  the  transactions  now  com- 
plained of,  and  deliberately  sanctioned  by  a  general  vote  of  ap- 
probation." 

The  defenders  reclaimed.     On  advising, 

Lord  Medtpyn, — I  think  the  Lord  Ordinary's  interlocutor  is 
right  so  far  as  it  goes.  There  could  be  no  limitation  of  the 
liability  of  the  partners  to  third  parties.  I  entirely  agree  in  all 
the  findings  reclaimed  against. 

Their  Lordships  agreed  entirely  in  the  interlocutor) 
and  refused  the  reclaiming  note. 

Jxtrd  Ordinary,  Jeffrey. — Act.   Solicitor- General  (Ruther- 

furd,  A.  M'Neill;  John  Hunter,  Jun.,  W.S.,  Agent Alt. 

Dean  of  Faculty  (Hope),  A.  Anderson,  G.  G.  Bell,  Cook; 
Tod  and  Hill,  W.S.,  Ageuts Mr  Thomson,  Clerk [J.D.M.J 


2d  June  1837. 
Second  Division.1-(J.D.M.) 

No.  274. — Mrs  A.  V.  S.  Tobry  Anderson  of  Tushie- 
law,  and  Thomas  Gordon  Torry,  her  Husband, 
Pursuers,  v,  William  Buchan'AN  and  Others, 
Defenders* 

Trust — Revocation — Husband  and  Wife — Contract  of  Marriage 
— Clause — Where,  in  an  antenuptial  contract  of  marriage,  the 
wife  conveyed  over  her  separate  heritable  property  to  trustees, 
for  her  sole  and  separate  use,  exclusive  of  any]\\%  mariti  or 
other  right  on  the  part  of  the  husband, — declaring  the  trust 
**  to  be  irrevocable  en  any  ground  tchatever,'*  and  expressly 
constituting  it  **Jor  all  the  days  of  her  life" — Held  by  the  majo- 
rity of  the  whole  Court,  that,  after  the  marriage  had  taken  place, 
she  was  not  entitled,  with  her  husbancVs  concurrence,  to  revoke 
the  trust,  although  subsisting  for  her  sole  benefit,  under  which 
no  other  individual  could  have  any  interest ;  but  that  the  want 
of  power  to  revoke  was  limited  to  the  period  of  the  existence  of 
the  marriage,  the  object  of  the  trust  being  the  protection  of  her 
interests  during  that  time. 

This  was  an  action  brought  by  the  pursuers  against 
certain  trustees  nominated  in  an  antenuptial  contract 
of  marriage,  for  the  purpose  of  having  it  declared  that 
the  trust  had  been  revoked.     The  object  of  this  trust, 
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as  set  forth  in  the  deed,  was,  that  the  truster,  Mrs 
Anderson,  had  made  certain  settlements  on  her  in- 
tended husband,  to  take  effect  on  her  death ;  but  that 
during  her  life,  it  had  been  covenanted  and  conditioned, 
*'  and  expressly  agreed  to  by  the  said  Thomas  Gordon 
Torry,  that  he  should  have  no  title  to,  nor  interest  or 
concern  in  the  rents,  issues,  and  annual  profits  of  the 
lands  and  estates  of  Tushielaw  and  Hislop,"  nor  in  the 
annual  interest  of  a  certain  fund  heritably  secured  over 
Lochbuy,  as  well  as  certain  houses  and  other  heritable 
subjects  in  the  neighbourhood  of  Edinburgh,  during  the 
subsistence  of  the  marriage,  and  that  the  said  subjects 
should  not  be  liable  to  his  debts  or  deeds,  nor  subjected 
to  the  legal  diligence  of  his  creditors  for  any  debts  that 
might  thereafter  be  contracted  by  him. 

Upon  that  narrative,  the  contract  and  trust-convey- 
ance proceeded : 

*'  And  in  order  fo  give  full  effect  to  the  foresaid  stipulation 
and  agreement,  the  said  Thomas  Gordon  Torry  renounces,  sur- 
renders, upgives,  and  overgivcs,  to  and  in  favour  of  the  said 
Mrs  Ann  Vernona  Simmons  Gaskin  Anderson,  and  the  trustees 
afternamed,  his  jus  mariti,  right  of  courtesy,  and  all  other  right, 
title,  powers  and  privileges  in,  and  to  the  means  and  estate  of 
his  said  promised  spouse,  both  heritable  and  moveable,  to  which 
he  might  othtTwise  be  legally  entitled,  in  virtue  of  the  said 
contemplated  marriage.  In  pursuance  of  which  agreement  and 
renunciation,  the  said  Mrs  Ann  Vernona  Simmons  Gaskin  An- 
derson being  desirous,  for  various  weighty  and  sufficient  rea- 
sons, to  vest  the  said  subjects  in  certain  persons  in  trust,  for 
her  sole  and  separate  use  as  after  mentioned,  exclusive  of  any 
jus  mariti  or  other  right  on  the  part  of  her  said  intended  hus- 
band, and  having  full  confidence  in  the  integrity  and  ability  of 
the  persons  after  mentioned,  for  that  purpose,  has  given,  granted, 
and  disponed,  and  does  hereby,  with  the  special  advice  and 
assent  of  the  said  Thomas  Gordon  Torry,  give,  grant,  alienate, 
and  dispone,  to  and  in  favour  of  William  Buchanan,  Esq.,  ad- 
vobate;  James  Buchanan,  Esq.,  residing  in  Forth  Street,  Edin- 
burgh; and  William  Gardner,  W.S.,  and  the  survivors  or  sur- 
vivor of  them,  a  majority  to  be  a  quorum,  as  trustees,  with  the 
powers,  and  for  the  uses,  ends,  and  purposes  after  speciiied,  all 
and  whole  the  lands  of  Tushielaw,"  &c.  (Here  the  trust-sub- 
jects are  described.) 

The  purposes  of  the  trust  were  set  forth  in  the  fol- 
lowing terms : 

**  Providing  always,  as  it  is  hereby  specially  provided  and 
declared,  that  these  presents  are  granted  to  the  said  William 
Buchanan,  James  Buchanan,  and  William  Gardner,  and  to  the 
survivors  or  survivor  of  them,  as  aforesaid,  in  trust  always,  for 
the  sole  and  separate  behoof  of  the  said  Mrs  Ann  Vernona  Sim- 
mons Gaskin  Anderson,  and  for  the  purpose  of  preserving  to 
herself  alone, 'and  in  her  own  person,  the  whole  right,  title,  and 
beneficial  interest  in  the  subjects  before  disponed,  and  thereby 
giving  full  and  complete  effect  to  the  stipulations  before  writ- 
ten, and  renunciation  by  the  said  Thomas  Gordon  Torry,  of 
the  rights  and  privileges  which  might  otherwise  belong  to  him, 
in  consequence  of  the  said  intended  marriage ;  for  effectuating 
which  ends  and  purposes,  it  is  hereby  declared,  that  the  said 
William  Buchanan,  James  Buchanan,  and  William  Gardner, 
and  the  survivors  or  survivor  of  them,  shall  be  bound  and 
obliged,  as,  by  acceptation  hereof,  they  expressly  bind  and 
oblige  themselves,  to  hold  just  count,  reckoning,  and  payment, 
to  the  said  Mrs  Ann  Vernona  Simmons  Gaskin  Anderson,  for 
their  whole  intromissions  with  the  subjects  before  conveyed, 
rents,  issues,  and  annual  profits  thereof,  and  particularly  that 
they  shall  be  bound  and  obliged  yearly,  and  each  year  during  all 
the  days  of  her  life,  to  pay  over  to  her  the  free  proceeds  of  the 
said  rents,  maills,  duties,  and  annualrents,  after  deducting  the 
expenses  of  collecting  the  same,  including  a  reasonable  allow- 
ance for  trouble  to  factors  or  agents  whom  they  may  employ, 
and  the  whole  charges  incident  to  the  execution  of  this  trust, 


and  of  the  powers  herebv  corooiittfld  to  them,  and  that  the 
simple  discharge  of  the  said  Mrs  AAn  Vemona  SimDans  Gaskin 
Anderson,  by  herself  alone,  without  the  addition  or  oonseiit  of 
the  said  Thomas  Gordon  Torry,  her  intended  husband,  shall  be 
a  complete  and  effectual  exoneration  to  them  in  the  premises,  at 
all  hands,  and  against  all  mortals." 

There  was  a  subsequent  clause  to  the  following 
effect : — <<  And  I  declare  that  these  presents  shall  not 
be  revocable  by  me  on  any  ground,  or  in  any  person 
whatever." 

The  contract  did  not  give  the  trustees  any  power^ 
either  expressly,  or  by  implication,  to  resign  the  trust 
Nor  was  there  any  power  given  to  the  trustees,  or  any 
of  them,  to  assume  new  trustees.  But  the  trust  was 
given  to  the  survivors  or  survivor  of  the  trustees. 

Upon  the  faith  of  this  contract  the  marriage  was 
solemnized  in  1828.  No  deed  of  revocation  was  pro- 
duced ;  but  the  present  action  was  brought  in  April 
1 836 ; — and  the  summons  was  in  the  name  of  the  said 
Mrs  Anderson,  **  with  consent  and  concurrence  of  the 
said  Thomas  Gordon  Torry  Anderson  her  husband,  and 
him  for  his  interest."  The  summons  container}  the  fol- 
lowing narrative : 

"  That  the  pursuer  having  become  desirous,  for  various  rea- 
sons, to  put  an  end  to  the  said  trust ;  and  being  of  opinion  that 
her  property  would  be  better  and  more  expediently  managed, 
and  equally  well  secured  for  her  behoof,  without  the  interven- 
tion of  the  said  trust,  did  accordingly,  with  her  husband  s  con- 
sent, intimate  to  the  said  trustees,  that  she  revoked  and  recalled 
the  said  trust-disposition,  and  declared  the  trust,  at  least  as  con- 
stituted in  their  favour,  at  an  end,  and  called  on  them  to  denude 
of  the  same,  simply  in  favour  of  herself,  or  at  least  in  favour  of 
such  other  trustees  as  she  shall  name  and  appoint ;  but  the  said 
trustees  have  in  reply  maintained,  that  they  were  entitled  and 
bound  to  maintain  and  keep  up  the  said  trust,  and  to  continue 
the  possession  and  management  of  the  property  in  terms  there- 
of." 

Upon  that  narrative,  and  upon  a  recital  of  tlie  tnist, 
the  summons  concluded,  1^,  that  it  should  be  found 
and  declared  that  the  trust  is  extinguished  and  at  an 
end,  and  that  the  trustees  should  be  decerned  to  recon- 
vey  the  property  to  her ;  or,  2d^  and  alternatively,  that 
she  has  full  power,  with  consent  of  her  husband,  to  in- 
vest such  new  trustees  as  they  may  nominate  and  ap- 
point, instead  of  the  defenders,  with  the  whole  trust 
property. 

The  defenders,  though  personally  willing  to  denude, 
contended  that  revocation  was  incompetent:  1.  Be* 
cause  the  expression  of  the  intention  of  Mrs  Ander- 
son having  been  so  emphatically  declared,  and  having 
been  afterwards  carried  into  effect  by  delivery,  upon 
which  infeflment  followed,  revocation,  as  in  the  ge* 
neral  case,  was  barred :  2.  Because  the  marriage  of 
Mrs  Anderson  having  intervened  between  the  grant- 
ing of  the  trust-deed,  and  the  attempted  revocation, 
her  status  had  been  so  changed,  that  it  was  impos- 
sible that  the  parties  to  the  deed  could  be  brought 
back  to  the  same  relative  position  in  which  they  stood 
at  its  date ;  and  that  being  impossible,  revocation  was 
also  impossible :  3.  Because  the  deed  was  granted  for 
the  biMelit  of  Mrs  Anderson ;  and,  if  now  revoked,  it 
would  be  revoked,  not  for  her  benefit,  but  for  that  of 
her  husband :  4.  Because,  while  the  chief  object  of 
the  deed  was  most  carefully  and  anxiously  to  exclude 
Mr.  Anderson's  jus  mariti  and  influence — if  the  deed 
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were  revoked,  it  must  be  so,  by  allowing  that  influence  to 
emerge,  and  to  operate  the  reduction  of  the  very  deed, 
by  which  it  was  itself,  by  all  the  forms  of  law,  extin- 
guished and  annihilated:  5.  Because  the  revocation 
would  have  the  effect  of  lesing  the  heirs  of  entail  to 
the  amount  of  the  difference  between  a  provision  of 
£200  a-year,  accepted  by  Mr  Anderson,  in  lieu  of  his 
right  of  courtesy,  and  the  full  amount  of  that  courtesy ; 
the  right  to  which  would  emerge  if  the  trust-deed  were 
reduced. 

The  Lord  Ordinary  appointed  short  cases  to  be 
lodged,  with  a  view  to  reporting  to  the  Inner- House, 
at  same  time  issuing  the  following  note : 

"  The  Lord  Ordinary  is  inclined  to  hold  that  the  trust  may 
be  revoked  by  the  pursuers  in  this  case,  especially  considering 
the  consent  or  non  repugnantia  of  the  trustees.  He  takes  it  to 
be  a  principle  of  universal  application  in  the  law  and  practice  of 
Scotland,  that  no  party  can  judicially  resist  or  enforce  any  de- 
mand without  being  able  to  qualify  an  interest,  as  well  as  a  formal 
title,  so  to  enforce  or  resist.  Now,  a  trustee  haA,  as  such,  no 
legal  interest  but  that  of  the  persons  for  whose  benefit  the  trust 
has  been  created.  But  in  this  case  that  person  is  the  truster 
herst'lf ;  and  ehe  only  resumes  her  own  property  when  she  calls 
on  her  trustees  or  commissioners  to  denude.  That  the  deed 
bears  in  words  to  be  irrevocable,  must  seem  to  be  of  little  con- 
sequence where  there  is  absolutely  no  interest  concerned,  but 
that  of  the  party  by  whose  free  will  those  words  were  inserted, 
and  who  may  afterwards  will  to  recal  them.  In  the  case  of  a 
person  entirely  sui  juris  at  both  periods,  such  words  truly  amount 
to  no  more  than  an  expression  of  present  purpose,  which  may 
of  course  be  superseded  by  an  expression  of  altered  purpose, 
whenever  that  may  occur.  If  it  be  said  that  a  married  woman 
is  in  one  sense  a  different  person,  and  one  requiruig  more  pro- 
tection than  the  same  individual,  who,  for  the  very  purpose  of 
\>eu\g  so  protected,  made  an  irrevocable  trust,  while  she  was 
yet  unmarried,  it  may  be  answered,  1«/,  That  she  is  still  the 
only  |)er(ion  for  whose  benefit  the  trust  subsists.  2d,  That  the 
Ljw  has  given  what  it  considers  sufficient  protection  to  such 
persorb*,  by  making  all  donations  between  husband  and  wife  re- 
vocable. And,  3d,  That  a  wife,  with  the  concurrence  of  her 
husband,  is  by  law  as  entire  a  person,  and  in  all  respects  as 
capable  of  acting  as  a  single  woman  can  ever  be.  In  fact,  a 
n>an  (or  an  unmarried  woman)  of  fiicile  disposition,  has  much 
le<;s  protection  against  the  influence  of  those  about  them,  than 
a  married  woman ;  and  if  a  trust  created  by  such  persons  for 
their  own  exclusive  benefit  may  be  recalled  at  pleasure,  thou^^h 
1)1  terms  declared  to  be  irrevocable,  it  is  not  easy  to  see  why 
the  same  rule  should  not  be  applied  to  such  a  case  as  the  pre- 
sent. The  case  of  voluntary  interdiction  may  afford  some 
analogy;  but  though  not  revocable' at  the  mere  will  of  the 
party,  it  may  be  recalled  with  the  consent  of  the  interdictors, 
and  the  trustees  here  are  quite  willing  to  denude.  But  though 
this  be  the  leaning  of  the  Lord  Ordinary's  opinion,  he  is  not 
disposed  to  decide  a  new  question  of  this  magnitude  on  his  own 
ri:!;ponsibility :  and  thinks  it  desirable,  on  every  account,  that 
it  should  at  once  be  settled  by  a  deliberate  judgment  of  the 
whole  Court.  In  England,  it  is  understood  that  a  trust  of  this 
kind  would  be  clearly  irrevocable :  and  even  with  us,  in  the 
ease  of  interdiction,  some  judicial  inquiry  is  generally  requisite, 
to  show  that  the  circumstances  which  led  to  this  restriction  of 
the  powers  of  a  proprietor  have  subsequently  ceased  to  exist, 
and  some  analogous  inquiry  may  be  thought  proper  in  a  case 
like  the  present ;  or  at  least  some  circumspection  may  be  ne- 
cefisary  before  establishing  a  precedent  under  which  trustees 
might  prematurely  divest  themselves  of  a  trust,  which,  by  its 
express  terms,  was  constituted  for  a  longer  period.  It  is  a 
specialty  of  some  importance,  too,  that  the  trust  is  here  consti- 
tuted by  an  antenuptial  contract  of  marriage ;  though  the  bene- 
fit of  it  is  confined  to  the  wife's  personal  and  individual  interest 
in  the  subject  conveyed.  The  parties  stated  that  they  had  no 
avfulable  authorities  to  refer  to ;  and  pretty  much  declined  to 
argue  the  question.    But  this,  upon  consideration,  instead  of 


encouraging  the  Lord  Ordinary  to  give  judgment,  has  ultimately 
appeared  to  him  one  of  the  strongest  reasons  for  reporting  it." 

Their  Lordships,  on  advising,  in  respect  of  the  no- 
velty of  the  case,  directed  the  cases  and  record  to  be 
laid  before  the  whole  Judges  for  opinions : 

Lard  Jeffrey : 

**  I  remain  of  the  opinion  which  is  indicated  in  the  note  an< 
nexed  to  the  interlocutor  by  which  I  ordered  cases,  with  a 
view  to  reporting.  I  cannot  get  over  the  impression,  that  a 
trust  created  by  a  solvent  person,  for  his  (or  her)  own  personal 
behoof  and  accommodation,  and  under  which  no  other  indivi- 
dual has,  or  ever  can  have,  any  interest,  must  be  a  trust  during 
the  pleasure  of  the  granter  only,  and  necessarily  liable  to  re- 
vocation at  her  desire.  It  seems  perfectly  clear  that  the  clau- 
aula  derogatoria  can  have  no  effect  to  prevent  this ;  and  it  is 
understood  to  be  admitted,  that,  except  in  the  pecidiar  ca^e  of 
a  trust  made  by  a  woman  intuitu  matrimonii,  and  sought  to  be 
recalled  while  the  marriage  is  still  subsisting,  there  would  be 
no  room  for  a  question.  It  is  upon  the  reasonableness  of  al- 
lowing a  woman,  in  such  circumstances,  thus  effectually  to 
protect  herself  against  the  influence  or  solicitations  of  her  hus- 
band, that  the  Judges,  who  were  for  sustaining  the  defences,  are 
understood  to  have  rested  their  opinions.  Now,  with  the 
greatest  deference  to  these  opinions,  I  find  it  impossible  to  con- 
cur in  them.  In  the  first  place,  I  have  great  difficulty  in  under- 
standing how  the  mere  reasonableness  or  desirableness  of  an 
object  can  justify  us  in  dispensing  with  settled  rules  of  law  stand- 
ing in  the  way  of  its  attainment.  If  it  be  unquestioiuible  that, 
in  all  other  cases,  a  trust  for  the  sole  behoof  of  the  granter 
may  be  recalled  by  the  granter :  and  if  there  be  no  precedent 
or  authority  for  holding  that  the  case  of  a  married  woman  is  an 
exception,  would  the  mere  expediency  of  such  an  exception  be 
a  ground  upon  which  a  court  of  law  could  be  warranted  in  in- 
troducing it  ?  Such  a  decision,  it  is  allowed,  would  be  a 
novelty ;  and  I  cannot  find  that  it  would  have  any  sanction 
from  the  analogy  of  any  of  the  provisions  which  the  law  has 
actually  made  for  such  a  situation.  Our  law,  in  this  respect^ 
has  been  peculiarly  provident  and  anxious :  and  in  empowering 
women  entering  on  matrimony,  effectuaUy  to  exclude  the  jus 
mariti  of  their  husbands,  and  to  revoke,  at  any  time,  any  act 
or  deed  which  can,  in  the  largest  sense,  be  held  to  import  a 
donation,  appears  to  have  done  all  that  the  wisdom  of  its  framers 
thought  requisite  for  their  protection.  The  doctrine,  and  deci- 
sions, and  dicta  on  these  subjects,  form  a  large  chapter  in  our 
jurisprudence.  But  I  am  not  aware  that,  in  any  part  of  it^ 
there  is  to  be  found  a  trace  of  what  is  now  contended  for  by  the 
defenders. 

"  There  seems  to  be  no  ground,  therefore,  for  referring  the 
privilege  on  which  they  insist,  to  any  peculiarity  in  the  relation 
of  husband  and  wife ;  and  it  must  be  rested  therefore  on  its  as- 
sumed reasonableness  or  equity  in  general.  But,  if  this  be  its 
true  foundation,  it  ought  plainly  to  be  extended  to  many  other 
cases  than  that  of  trusts  constituted  by  a  woman  about  to  marry. 
A  single  woman  with  a  separate  estate  may  frequently  need  all 
the  protection  which  the  law  can  give  her,  against  the  influence 
of  a  domineering  father  or  brother,  or  a  wheedling  and  extrava- 
gant mother  or  sister ;  and  it  is  matter  of  daily  observation  that 
both  men  and  women  of  facile  dispositions  are  constantly  made 
the  victims  of  fiir  worse  influences  than  those  of  the  common  run 
of  husbands.  They  may  not  be  fit,  or  willing  objects  for  inter- 
diction ;  and  as  they  have  no  power  to  recal  their  rash  donations, 
they  would  seem,  on  general  views  of  expediency,  even  more 
entitled  than  brides,  to  cover  themselves  with  the  screen  of  an 
irrevocable  trust.  I  do  not  understand,  however,  that  this  is 
now  contended  for. 

"  Then,  even  as  to  cases  of  marriage,  consider  how  very 
anomalous  the  principle  now  set  forward  by  the  defenders 
really  is.  The  trust  is  declared  in  the  contract  to  be  absolute- 
ly *  irrevocable  on  any  ground  whatever  ;*  and  it  is  expressly 
constituted  '  for  all  the  days  of  her  life.'  Yet,  it  is  not  pre- 
tended by  the  defenders,  that  it  could  be  maintained  against 
the  granter,  in  these  terms,  or  to  this  extent.  It  is  hjld,  upon 
some  tacit  and  undefined  canon  of  construction,  to  be  really 


512 


REPORTS  OF  CASES  DECIDED 


[June 


operative  only  against  the  husband ;  at  least,  it  is  only  justified 
upon  the  alleged  danger  of  his  solicitations.  Is  it  to  become 
revocable  therefore,  in  spite  of  its  express  terms,  the  moment 
he  dies  ?  and,  if  not  actually  recalled  till  she  marries  a  second 
time,  is  it  then  to  become  irrevocable  again  ?  and  though  oc- 
curring only  in  her  antenuptial  contract  with  Mr  Gordon  Torry, 
is  it  to  be  all  powerful  to  restrain  her  conjugal  weaknesses  to- 
wards Mr  Somebody  else  ?  Then,  is  it  a  trust  only  that  is  to  be 
thus  irrevocable  while  the  granter  is  under  coverture  ?  or  why 
should  not  the  same  privilege  be  extended  to  all  deeds  of  fac- 
tory or  commission  granted  on  a  similar  narrative,  and  in 
parallel  terms :  that  is,  irrevocably  and  for  all  the  days  of  her 
life  ?  The  ground  of  the  defenders'  case  is,  that  if  they  now 
denude  of  the  trusty  the  husband  will  gain  some  undue  advan- 
tage :  and  that,  in  asking  them  to  denude,  the  wife  must  be 
held  to  intend  some  lavish  favour  to  him.  This  may  or  may 
not  be,  quod  plerumque  fit,  even  after  ten  years*  marriage ;  but  is 
the  prolmbility  so  overwhelming,  even  if  the  mischief  were  in- 
tolerable, as  to  warrant,  on  its  assumption,  the  introduction  of  a 
disability  as  yet  unheard  of  in  our  law?  Suppose  it  is  notorious 
that  there  is  a  deadly  quarrel  between  the  spouses,  and  that  the 
wife  wants  to  get  back  the  management  of  her  estate,  chiefly  in 
order  that  she  may  make  it  over  to  her  son  of  a  former  marriage, 
the  bitter  foe  of  her  husband;  or  suppose  there  has  been  a  judi- 
cial separation ;  and  that  the  husband  is  restricted,  by  the  terms 
of  it,  to  a  fixed  share  of  the  common  property :  Is  the  wife  in 
this  case  also,  to  be  disabled  from  revoking  a  trust -conveyance 
of  her  separate  estate,  executed  before  marriage  for  her  own 
mere  use  and  convenience  ?  I  confess  I  am  not  prepared  to  an- 
swer these  questions ;  and  that  I  do  not  see  the  urgency  which 
calls  upon  us  to  admit  the  principle  upon  which  alone  we  can  be 
required  to  answer  them. 

**  As  to  the  suggestion  that  the  wife,  who  now  seeks  to  re- 
voke the  trust,  is,  in  law,  diversa  persona  from  the  single 
woman  who  created  it,  it  seems  a  sufficient  answer  that  she  is 
still  the  only  person  by  whom,  and  for  whose  sake,  it  was  crea- 
ted ;  and  that,  by  our  law,  however  it  may  be  in  other  places, 
she  is  still  recognised  as  the  same  identical  person.  Marriage, 
with  us,  reduces  the  woman  to  the  condition,  not  of  a  pupil, 
but  of  a  minor  only :  she  is  thereafter  under  the  curatory,  but 
not  the  tutory  of  her  husband ;  and  though  his  concurrence  is 
necessary  to  the  validity  of  her  acts,  still  she  is  the  only  pro- 
per and  primary  agent  in  all  that  relates  to  her  own  property : 
and  deals  with  it  precisely  as  she  might  have  done  before  mar- 
riage, except  for  the  necessary  authentication  of  her  acts  by  his 
formal  concourse.  I  do  not  presume  to  know  how  the  law  of 
England  would  deal  with  a  case  Uke  the  present,  as  that  law 
has  not  been  put  in  evidence  to  us,  in  any  way  of  which  we 
can  take  cognisance.  But  from  all  I  can  conjecture  or  gather 
from  the  authorities,  I  conclude,  that,  if  it  would  hold  a  trust 
like  this  to  be  irrevocable,  it  would  be  only  because  it  holds  a 
married  woman  to  be  utterly  incapable  of  i^ecting  or  changing 
the  investitures  of  her  heritage,  even  with  the  concurrence  of 
her  husband ;  a  principle  which  most  ceitainly  is  not  recognised 
in  our  law. 

*'  As  to  the  notion  that  the  revocation  of  this  trust  should 
not  be  sanctioned,  because  it  could  only  be  effected  with  the 
concurrence  of  the  husband,  and  that  in  granting  such  concur- 
rence, he  would  be  acting  guodammodo,  as  auctor  in  rem  suam, 
I  confess  I  am  unable  distinctly  to  understand  the  ground  on 
which  it  proceeds.  The  concurrence  of  the  husband  is  neces- 
sary to  all  the  acts  of  the  wife.  But,  with  that  concurrence, 
the  general  rule  of  the  law  is,  beyond  all  question,  that  all  her 
acts  in  relation  to  her  own  property  are  prima  facie,  and  in  se, 
valid.  I  have  never  understood  it  to  be  questionable,  that  dis- 
positions in  favour  of  the  husband,  in  the  most  direct  terms, 
though  necessarily  made  with  his  concourse.  We  in  themselves 
perfectly  good  and  effectual,  and  will  take  effect  as  such,  if  not 
challenged  by  her  as  donations,  or  by  others  having  interest,  on 
the  ground  of  force  or  fraud,  or  some  other  relevant  ground  of 
impeachment.  But  the  mere  revocation  of  a  trust  or  factory, 
which,  as  already  stated,  may  be  really  intended,  not  to  benefit, 
but  to  vex  and  annoy  the  husband,  cannot  possibly  be  in  a  worse 
predicament.     If  the  wife,  therefore,  is  entitled^  with  the  con- 


sent of  her  legal  curator,  to  make  a  direct  disposition  in  his  fa- 
vour, I  am  unable  to  conceive  how  a  mere  surmise  that  the 
curator  may  derive  a  contingent  and  consequential  benefit  from 
it,  while  another  person  is  prejudiced,  can  possibly  affect  the 
validity  of  such  a  revocation. 

**  The  fundamental  question,  therefore,  continually  recurs  : 
on  whose  behalf,  and  for  whose  interest  do  the  defenders  say 
they  are  bound  and  entitled  to  retain  the  pursuer's  property  ? 
They  must  answer  that  they  hold  it  for  the  pursuers  alone ;  and, 
unless  it  can  be  shown  that  her  marriage  has  entirely  extin- 
guished her  whole  power  of  acting,  so  as  to  disable  her  even 
from  granting  receipts  for  her  termly  rents,  it  is  not  easy  to  s^ee 
how  it  should  prevent  her  from  reclaiming  what  is  exclusively 
her  own,  and  over  which  no  living  creature  has  any  sort  of  right, 
either  actual  or  contingent.  The  trustees,  indisputably,  have 
no  right  for  themselves  personally ;  and  being  accountable  only 
to  those  who  have  the  beneficial  interest,  must  necessarily  be 
safe  when  the  only  person  having  that  interest  offers  to  exoner- 
ate and  discharge  them.  To  allow  them  to  hold  against  the  will 
and  interest  of  that  person,  I  think  would  be  solecism  in  law ; 
while  a  decision  to  that  effect  would,  at  the  same  time,  afford 
the  only  instance,  I  believe,  in  which  it  has  been  found  possible 
for  a  person  effectually  to  limit  his  own  rights  over  his  property, 
without  constituting  any  right  in  it,  present  or  prospective,  in 
another." 

Lord  Moncreiff: 

**  After  giving  all  the  attention  in  ray  power  to  the  urgu- 
ments  of  the  parties  in  this  cause,  and  to  the  views  expressed 
by  the  other  Judges  in  consultation,  I  am  of  opinion,  with 
Lord  Jeffrey,  that  tms  trust,  constituted  by  a  gratuitous  act 
of  will  by  Mrs  Anderson,  for  the  management  of  her  own  pro- 
perty, and  subsisting  for  her  sole  benefit,  must  be  liable  to  be 
revoked,  and  put  an  end  to  by  any  legal  expression  of  her 
will.  The  clause  in  the  deed  itself,  declaring  it  to  be  irrevo- 
cable, appears  to  me  to  be  of  no  weight ;  because,  if  it  be 
otherwise  in  its  own  nature  dependent  on  the  will  of  the  grant- 
er, that  clause,  as  well  as  all  the  rest  of  the  deed,  must  be 
subject  to  her  power.  The  question,  therefore,, is  simply. 
Whether  a  trust  constituted  by  a  woman  before  her  marriage, 
in  regard  to  her  own  fee-simple  estate,  for  her  own  exclusive 
benefit,  and  in  which  there  are  no  rights  or  interests  created 
in  favour  of  any  third  parties,  must  necessarily  subsist  during 
her  whole  life ;  and  whether,  even  at  her  own  desire  legally 
expressed,  the  trustees  cannot  denude  of  it,  and  restore  her  to 
the  possession  and  direct  control  and  management  of  such  her 
estate  ? 

*'  I  can  only  say,  that  I  have  found  no  authority  and  no  pre- 
cedent in  the  law  of  Scotland  for  holding  that,,  in  any  case,  a 
voluntary  trust,  the  sole  interest  in  which  either  was  from  the 
first  vested,  or  has  come  to  be  vested,  in  one  individual,  cannot 
be  put  an  end  to  by  the  consent,  or  at  the  desire,  of  that  indi\-i- 
dual ;  and  I  own  I  have  a  strong  apprehension  of  much  incon- 
venience, and  great  hardship,  in  many  cases,  arising  from  the  in- 
troduction of  a  principle,  which  appears  to  me  to  be  entirely  new 
in  the  law  of  trust  in  Scotland.  , 

'*  The  case  is  argued  on  the  footing  simply  of  this  being  the  i 
case  of  a  mairied  woman,  and  of  the  marriage  subsisting.  But 
I  apprehend,  that  it  cannot  be  correctly  decided  without  neces- 
sarily involving  a  brocider  principle.  It  must  be  held,  that  the 
pursuer  could  not  recal  the  trust,  and  that  the  trustees  could 
not  denude,  even  though  the  husband  were  dead ;  for  if  it  cool  1 
be  extinguished  in  that  case,  I  know  of  no  principle  on  which 
it  can  be  held  that  the  same  may  not  take  place,  though  the 
woman  is  in  the  married  state.  I  am  of  opinion,  that  a  mar- 
ried woman,  though  under  the  curatory  of  her  husband,  in  s 
certain  qualified  sense,  is,  in  regard  to  her  separate  heritable 
estate,  as  fully  enabled  and  entitled  by  law  to  do  all  legal  acts 
with  his  consent,  as  any  unmarried  person.  Such  acts  may, 
no  doubt,  be  to  her  detriment,  and  in  some  cases  may  be  liable 
to  revocation  by  her,  but  they  may  also  be  to  her  great  bencli:, 
and  very  oflen  of  the  most  essential  importance  to  herself  and 
the  members  of  her  family.  And  if  a  trust  constituted  by  her- 
self  for  her  own  interest  alone,  is  not  in  its  own  nature  irn  v  . 
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cable,  I  apprehend,  that  it  ia  not  the  proriaoa  a£  this  Court, 
upon  any  yiewi  of  ezpedtency  or  apprebemioiiB  of  the  undue 
influence  of  hiiabeiids,  to  put  a  restraint  upon  the  free  exerciae 
of  rights  of  property,  wluch  the  law  does  not  impose  in  any 
other  case." 
Lard  Cockbum  cancorred  in  the  above  opinion. 

Lord  FuUerUm : 

**  I  agree  with  Lords  Jeffrey  and  Moncreiff,  in  the  opinion 
that  this  tmst  may  be  revoked  by  the  pursuer  Bfrs  Anderson. 

"  There  may  be  oases  in  which  a  trust,  though  existing  for 
the  sole  benefit  of  a  partieular  individual,  is  yet  beyond  the 
reach  of  her  recal ;  aa,  for  instance,  idien  the  trust  flows 
from  another  party,  or  when  the  creation  of  the  trust,  and  the 
lioiiCation  of  power  thenoe  aiiaing,  truly  form  conditions  of 
the  grant  And  again,  when  a  party  by  her  owv  deed,  creates, 
throu^  the  means  of  a  trust,  sepaiate  and  independent  in- 
terests, the  trust  will  subnat  for  the  protection  of  dioee  inter^ 
ests.  But  the  present  ease  fills  under  neither  of  those  descrip- 
tions. 

"  The  trust  here  waa  the  act  of  Mrs  Anderson  herself,  and  in 
so  fitf  as  I  can  see,  it  raised  no  separate  interests,  either  imme- 
diate or  eventual,  but  waa  purely  and  absolutely  for  her  own 
benefit. 

"  In  these  circumstances,  I  think  it  must  be  within  her  con- 
trol For  thongh  it  is  declared  to  be  irrevocable,  there  is 
neither  any  separate  person  nor  any  separate  interest,  in  regard 
to  which  the  obligadon  not  to  revoke  can  be  said  to  be  con- 
tracted. 

"  As  the  trustees  held  the  subjects  and  the  deed  itself  only 
for  her  behoof,  it  seems  to  me,  that  the  clause  is,  in  relation  to 
her,  of  no  greater  force  than  if  it  were  contained  in  an  undo- 
ti?ered  deed. 

"  Viewed  merely  aa  a  trust-deed,  then,  I  think  the  deed  was 
necesaarily  aubject  to  revocation ;  and  the  defence  seems  to  me 
to  inTolve  the  attempt  to  enforce,  under  the  form  of  a  trust,  a 
species  of  interdiction,  for  which  I  can  see  no  authority  in  our 
practice." 

Lord  President  (Hope),  Lords  Gillies  and  Cuning^ 
home : 

"  In  order  to  form  a  correct  opinion  in  the  present  case,  it  is 
very  material  to  keep  in  view  the  origin  and  terms  of  the  trust 
which  the  pursuers  propose  to  recal. 

"  This  trust,  then,  was  constituted  in  an  antenuptial  mar- 
riage-contract, and  the  object  of  it  is  very  clearly  set  forth  in 
the  deed  itself.  It  sets  forth  that  the  truster,  Mrs  Anderson, 
had  made  certain  settlements  on  her  intended  husband,  to  take 
effect  on  her  death ;  but  that  during  her  life,  it  had  been  cove- 
nanted and  condirioned,  *  and  expressly  agreed  to  by  the  said 
Thomas  Gordon  Torry,  that  he  should  have  no  title  to,  nor 
interest  or  coneem  in  the  rents,  issues,  and  annual  profits  of 
the  lands  and  estates  of  Tushielaw  and  Hislop,'  nor  in  the  an- 
nual interest  of  a  certain  fund  heritably  secured  over  Lochbuy, 
M  well  aa  certain  houses  and  other  heritable  subjects  in  the 
neighbouriiood  of  Eduibuigh,  during  the  subsistence  of  the 
niarriage,  and  that  the  said  subjects  should  not  be  liable  to 
his  debts  or  deeds,  nor  subjected  to  the  legal  diligence  of  his 
creditors  for  any  debts  that  may  thereafter  be  contracted  by 
him. 

"  Upon  that  narrative,  the  contract  and  trust-conveyance 
proceeds :  '  And  in  order  to  give  full  effect  to  the  foresaid  sti- 
pulaiion  and  agreement,  the  said  Thomas  Gordon  Torry  re- 
nounces, surrenders,  upgives,  and  overgives,  to  and  in  fiivour  of 
the  said  Mrs  Ann  Vemona  Siannons  Oaskin  Anderson,  and  the 
trustees  aftemamed,  his  ju$  mantis  right  of  courtesy,  and  all 
other  right,  title,  powers  and  privileges  in,  and  to  the  means 
tnd  estate  of  his  said  promiaed  spouse,  both  heritable  and 
moveable,  to  which  he  m%ht  otherwise  be  legaiHy  entitled,  in . 
virtue  of  the  said  contemplated  marriage.  In  pursuance  of 
which  agreement  and  renunciation,  the  said  BIrs  Ann  Vemona 
Simmons  Gaakin  Anderson  being  desirous,  for  iFarious  weiglvty 
aod  sufficient  raasona,  to  vest  the  said  sukijeets  in  certain  per- 
sons in  trust,  for  bee  sole  and  separate  nae  as  after  mentioned, 
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ezdnsive  of  any  Jus  fiutriti  or  other  right  on  the  part  of  her 
said  intended  husband,  and  having  full  confidence  in  the  in- 
tegrity and  ability  of  the  persons  affcer  mentioned,  for  that  pur- 
pose, has  given,  granted,  and  disponed,  and  does  hereby,  with 
the  special  advice  and  assent  of  the  said  Thomas  Gordon  Torry, 
give,  grant,  alienate,  and  dispone,  to  and  in  favour  of  William 
Buchanan,  Esq.,  advocate ;  James  Buchanan,  Esq.,  residing  in 
Forth  Street,  Edinburgh;  and  William  Gardner,  W.S.,  and  the 
survivors  or  survivor  of  them,  a  majority  to  be  a  quorum,  as 
trustees,  with  the  powers,  and  for  the  uses,  ends,  and  purposes 
after  specified,  all  and  whole  the  lands  of  Tushielaw,'  &c. 
(Here  the  trust-subjects  are  described.) 

"  The  purposes  of  the  trust  are  set  forth  in  the  following' 
terms : — '  Providing  always,  as  it  is  hereby  specmlly  provided 
and  declared,  that  these  presents  are  granted  to  the  said  Wil- 
liam Buchanan,  James  Buchanan,  and  William  Grardner,  and  to 
the  survivors  or  survivor  of  them,  as  aforesaid,  in  trust  always, 
for  the  sole  and  separate  behoof  of  the  said  Mrs  Ann  Vernona 
Simmons  Gastrin  Anderson,  and  for  the  purpose  of  preserving 
to  herself  alone,  and  in  her  own  person,  the  whole  right,  title, 
and  beneficial  interest  in  the  subjects  before  disponed,  and 
thereby  giving  foil  and  complete  effect  to  the  stipulations  be- 
fore written,  and  renunciation  by  the  said  Thomas  Gordon 
Torry,  of  the  rights  and  privileges  which  might  otherwise  be- 
long to  him,  in  consequence  of  the  said  intended  marriage ;  for 
effectuating  which  ends  and  purposes,  it  is  hereby  declared, 
that  the  said  William  Buchanan,  James  Buchanan,  and  Wil- 
liam Gardner,  and  the  survivors  or  survivor  of  them,  shall  be 
bound  and  obliged,  as,  by  acceptation  hereof,  they  expressly 
bind  and  oblige  themselves,  to  hold  just  count,  reckoning,  and 
payment,  to  the  said  Mrs  Ann  Vernona  Simmons  Gaskin  An- 
derson, for  their  whole  intromissions  with  the  subjects  before 
conveyed,  rents,  issues,  and  annual  profits  thereof,  and  parti- 
cularly that  they  shall  be  bound  and  obliged  yearly,  and  each 
year  during  aU  the  days  of  her  life,  to  pay  over  to  her  the 
free  proceeds  of  the  said  rents,  maills,  duties,  and  annualrents, 
after  deducting  the  expenses  of  collecting  the  same,  including 
a  reasonable  allowance  for  trouble  to  factors  or  agents  whom 
they  may  employ,  and  the  whole  diarges  incident  to  the  exe- 
cution of  this  trust,  and  of  the  powers  hereby  committed  to 
them,  and  that  the  simple  discharge  of  the  said  Mrs  Ann 
Vemona  Simmons  Gaskin  Anderson,  by  herself  alone,  without 
the  addition  or  consent  of  the  said  Thomas  Gordon  Torry,  her 
intended  husband,  shall  be  a  complete  and  effectual  exonera- 
tion to  them  in  the  premises,  at  all  hands,  and  against  all  mor- 
tals.' 

**  There  was  a  subsequent  clause  to  the  following  effect : — 
'  And  I  dedare  that  these  presents  shall  not  be  revocable  by  me 
on  any  ground,  or  in  any  person  whatever.' 

**  'The  contract  did  not  give  th^  trustees  any  power,  either 
expressly,  or  by  implication,  to  resign  the  trust.  There  was 
not  even  any  power  given  to  the  trustees,  or  any  of  them,  to 
assume  any  new  trustees.  But  as  shown  above,  the  trust  waa 
given  to  the  survivors  or  survivor  of  the  trustees. 

"  Upon  the  faith  of  this  contract  the  marriage  was  solemnized 
in  1828. 

**  No  deed  of  revocation  has  been  produced ;  but  the  present 
action  was  brought  in  April  1836 ; — and  the  summons  runs  in 
the  name  of  the  said  Mrs  Anderson,  '  with  consent  and  con- 
currence of  the  said  Thomas  Gk>rdon  Torry  Anderson  her  hus- 
band, and  him  for  his  interest.'  This  summons,  it  is  material 
to  observe,  contains  the  following  narrative : — That  '  the  pur- 
suer having  become  desirous,  for  various  reasons,  to  put  an 
end  to  the  said  trust ;  and  being  of  opinion  that  her  property 
would  be  better  and  more  expedienUy  managed,  and  equally 
well  secured  for  her  behoof,  without  the  intervention  of  the  said 
trust,  did  accordingly,  with  her  husband's  consent,  intimate  to 
the  said  trustees,  that  she  revoked  and  recalled  the  said  trust- 
disposition,  and  dedared  the  trust,  at  least  as  constituted  in 
their  favour,  at  an  end,  and  called  on  them  to  denude  of  the 
same,  simply  in  favour  of  herself,  or  at  least  in  favour  of  such 
other  trustees  as  she  shall  name  and  appoint;  but  the  said 
trusteea  have  in  reply  maintained,  that  they  were  entitled 
and  bound  to  maintain  and  keep  up  the  said  trust,  and  to  con- 
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tinue  the  possesaion  and  management  of  the  property  In  terms 
thereof. 

'*  Upon  that  narrative,  and  upon  a  recital  of  the  trust,  the 
summons  concludes, — U<,  that  it  should  he  found  and  declared 
that  the  trust  is  extinguished  and  at  an  end,  and  that  the  trus- 
tees should  be  decerned  to  reconyey  the  property  to  her :  or 
2d,  and  alternatively,  that  she  has  fuU  power,  with  consent  of 
her  husband,  to  invest  such  new  trustees  as  they  may  nominate 
and  appoint,  instead  of  the  defenders,  with  the  whole  trust 
property. 

**  It  is  in  this  case  that  our  opinion  is  asked  on  the  right  of 
the  pursuers  to  revoke  the  trust.  And  we  are  humbly  of  opi- 
nion that  she  has  no  such  right. 

**  The  trust  having  been  created  by  the  truster  in  contem- 
.plation  of  her  marriage,  as  expressed  in  the  contract,  and  mani- 
festly to  provide  against  the  interference  and  influence  of  her 
husband,  we  should  have  held  it  to  be  very  questionable 
if  it  could  have  been  recalled  during  the  subsistence  of  the 
marriage,  even  if  there  had  been  no  special  clause  barring  re- 
vocation. But  the  present  case  is  placed  beyond  doubt  by 
the  express  declaration  in  the  contract,  '  that  these  presents 
shall  not  be  revocable  by  me  on  any  ground  or  in  any  form 
whatever.' 

"  Such  a  condition  is  entitled  to  effect,  if  it  be  not  plainly 
irrational,  or  contrary  to  some  well  recognised  authority  or  prin- 
ciple of  law.  But  instead  of  being  repugnant  to  any  loiown  law 
or  authority,  it  appears  to  us,  that  a  trust  constituted  before 
marriage,  and  placed  at  once,  as  this  case  was,  beyond  the  power 
of  recal  by  the  spouses,  is  highly  expedient,  and  entitled  to  the 
utmost  possible  support  and  protection. 

"  The  cases  are  very  numerous  at  every  period,  and  in  every 
condition  in  Ufe,  in  which  it  is  expedient  that  some  provision  for 
parties  about  to  enter  into  a  marriage-contract,  or  for  one  or 
other  of  them,  should  be  made  in  a  form,  and  in  terms  to  secure 
them  from  adverse  fortune,  or  even  from  the  improvidence  of 
themselves,  or  those  connected  with  them.  In  practice,  the 
most  convenient  way  of  effecting  this  is,  by  a  well-arranged 
trust.  Accordingly,  such  trusts,  varying  in  their  terms  and  ob- 
jects, according  to  the  situation,  rank,  age,  and  views  of  the  con- 
tracting parties,  now  form  a  numerous  and  important  class  of 
deeds  in  the  business  of  the  world. 

"  But  the  security  of  these  trusts  would  be  essentially  im- 
paired, if  not  indeed  substantially  abrogated,  were  they  held  to 
be  revocable  under  any  circumstances  by  the  granters,  during 
the  subsistence  of  the  marriage.  In  the  great  majority  of  cases 
it  would  be  invidious  to  state  specifically  the  circumstances  in 
the  situation  either  of  husband  or  wife,  which  render  a  trust 
of  the  whole  or  of  part  of  the  funds  of  either  expedient  in  a 
marriage-contract.  It  has  been  hitherto  thought  sufficient  to 
create  the  trust  in  an  antenuptial  contract  of  marriage,  the  most 
onerous  deed  known  in  the  law  of  Scotland,  to  render  the  se- 
curity permanent,  or  at  least  inviolable,  during  the  marriage. 
But  if  it  were  found  relevant  for  both  or  either  of  the  spouses 
to  recal  the  trust,  on  new  views  emerging,  or  possibly  on  a  mere 
allegation  of  change  of  purpose  in  the  truster,  then  no  trust  of 
the  kind  would  ever  subsist  for  one  day,  that  it  was  the  tempo- 
rary interest  of  the  spouses  to  get  rid  of  it.  The  secunty 
would  be  extinguished  at  the  very  time  when  it  was  most  im- 
portant to  preserve  it. 

*'  There  is  another  important  consideration  which  ought  to 
place  these  trusts  beyond  the  reach  of  the  trusters.  It  is  mani- 
fest, without  reasoning,  that  a  trust  in  fkvour  of  third  parties, 
created  by  a  wife  in  contemplation  of  marriage,  must  invariably 
be  presumed  as  intended  to  protect  her  from  the  anticipated  in- 
fluence of  her  husband,  and  to  preserve  her  property  more  se- 
curely for  her  own  use,  so  long  as  the  marriage  subsists.  This 
security,  however,  can  only  be  available  if  placed  irremediably 
.  beyond  the  power  of  the  wife  herself,  after  the  marriage  is  con- 
tracted. If  its  subsistence  depends  on  her  pleasure,  it  will  of 
course  be  cancelled  whenever  the  husband  finds  it  convenient 
to  ask  it ;  or  if  a  few  rare  cases  be  figured  in  which  a  wife 
might  hesitate  in  recalling  a  trust,  the  very  power  competent  to 
her  of  terminating  it,  would  probably  expose  her  to  perpetual 
importunity  and  annoyance  from  her  husband,  or  those  connect- 


ed with  him  or  his  aflhirs,  and  thus  an  arrangement,  plainly  in- 
tended for  her  benefit  and  comfort,  would  be  a  constant  source 
of  unhappiness  and  discord  during  her  whole  married  fife. 
These  consequeneea,  so  mnch  to  be  deprecated,  are  all  precluded 
hy  holding  an  antenuptial  trust-conveyance  as  placed  beyond 
the  control  of  the  wife,  at  least  during  the  subnstenoe  of  the 
marriage. 

'*  These  are  the  general  grounds  on  which  we  conceive  that 
the  trust,  in  this  instance,  cannot  be  at  present  recalled.  We 
have  not  found  any  decided  cases  precisely  in  point,  aa  no  at- 
tempt seems  to  have  been  made  as  yet  in  Scotland,  to  set  aside 
a  similar  trust.  It  appears  to  us,  however,  that  it  is  incumbent 
on  the  parties  requiring  the  aid  of  the  Court  to  sancdon  the  re- 
cal of  this  trust,  to  show  some  authority  for  their  densand.  No 
precedent  to  this  effect  has  been  dted.  On  the  contrary,  it  has 
been  stated,  without  contradiction,  that,  in  the  practice  of  Eng- 
land, where  trusts  have  been  longer  known,  and  hr  more  gener- 
ally adopted  than  with  us,  it  is  settled  that  such  a  trust  as  the 
present  could  not  be  reosQed.  And  we  apprehend  that  there 
are  well  recognised  principles  in  our  law  to  preserve  the  trust  en- 
tire in  the  present  case. 

"  1.  In  the  first  place,  we  hold  it  to  be  a  rule  of  law,  quite 
incontestible,  that  when  any  trust  is  constituted  for  a  legiti- 
mate and  useful  purpose,  it  must  subsist  till  that  purpose  b  ful- 
filled. Sudi  a  trust  cannot  be  arbitrarily  renounced  or  aban- 
doned by  the  trusters  re  infeeta.  Hence,  a  trust  for  children 
must  subsist  till  they  are  in  a  condition  to  take  or  dispose  of  the 
trust-fiind.  The  trustees  cannot  renounce ;  and  if  they  fiul, 
this  Court  will  name  a  judicial  fiurtor  for  holding  and  managing 
the  fond. 

"  2.  In  the  next  place,  we  conceive  that  the  purpose  of  the 
trust,  in  the  present  case,  is  as  yet  unfiilfflled,  and  must  he  so 
during  the  subsbtenoe  of  the  marriage.  It  was  m  trust  con- 
stituted before  marriage,  in  special  mad  express  teraas,  to  direst 
a  wife  of  all  management  of  particular  estates,  and  to  vest  the 
same  in  stranger  trustees,  and  thus  render  more  eflfectual  an  ex- 
clusion of  the  future  husband's  jus  mariti.  It  must  be  pre- 
sumed, that  that  was  made  advisedly  and  for  good  and  suflScient 
reasons.  Hence,  the  parties  must  be  held  to  have  meant  that  this 
trust  should  subrist,  and  be  in  operation  during  the  subsistence 
of  the  marriage.  Till  the  marriage  is  dissolv^,  therefore,  the 
circumstances  or  considerations  must  be  held  to  continue  in 
full  force,  which  gave  rise  to  and  induced  the  truster  to  execute 
the  trust. 

**  S.  Although  it  is  possible  that  many  cases  may  have  arisen 
in  which  parties  who  may  have  executed  a  trust  raishly,  and  de- 
clared it  irrevocable,  will  be  entitled  to  revoke  it,  the  prewnt 
case  fidls,  in  no  respect,  within  that  class.  Not  only  was  the 
object  of  the  trust  legitimate  and  proper  in  the  present  cane,  bat 
there  cannot  be  obtained,  so  long  as  the  marriage  subsists,  any 
consent  to  recal  it,  of  the  same  nature,  and  adhibited  under  the 
same  circumstances  under  which  the  original  tmst  was  eonsti- 
tuted.  The  trust  here  was  created  by  a  party  nn  /mt,  when 
the  truster  was  free  and  unfettered.  It  is  now  proposed  to  be 
recalled  by  an  alleged  consent  given  by  her,  wbeii  she  is  Doiin 
that  condition,  but  when,  on  the  contrary,  ahe  is  under  curatory, 
and  iub  poateMtate  mariii. 

"  There  cannot,  therefore,  be  the  same  consent  at  present 
to  the  dissolution  of  the  trust,  that  there  was  to  its  original  con- 
stitution. 

'*  Finally,  there  is  another  consideration  founded  in  the  prin- 
ciples of  the  law  of  Scotland,  which,  we  think,  not  only  renders 
it  very  difficult  for  the  pursuer  to  execute  a  valid  revocatiott  of 
such  a  trust  as  that  now  in  question,  constituted  by  her  before 
marriage,  but  would  make  it  most  basardous  for  the  troatees  or 
others  to  act  on  it.  Any  deed  revoking  the  trust  must,  according 
to  our  law  and  practice,  be  executed  Jso  by  the  husband,  as  the 
curator  of  the  wife.  The  revocation  would  be  null  without  such 
consent  But  as  the  trust  manifestly  was  created  under  a  dis- 
trust of  the  husband,  and  in  bar  of  lus  right  of  administrarioo  or 
of  his  curatory  quoad  the  properties  conveyed  in  trust,  his  ooo- 
sent  given  to  the  revocation  would  be  a  consent  for  his  own 
.benefit,  and  as  he  would  thus  be  aucior  in  rem  mtmm,  we  doubc 
if  it  would  be  valid  to  any  extent. 
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"  In  the  most  fitvourable  view  of  the  argument  for  the  pur- 
soers,  a  revocation  obtained  on  such  a  consent  or  concurrence, 
could  never  bar  the  wife  from  subsequently  challenging  it.  It 
would  be  of  the  nature  of  a  donatio  inter  virum  et  uxorem,  which 
ihe  might  recal  at  pleasure ;  and  thus  the  trust,  even  if  it 
eould  be  revoked  to  any  effect,  or  for  any  period,  on  the  con- 
tent of  the  husband  given  for  his  own  benefit,  might  be  revived 
at  a  future  period  when  matters  were  not  entire,  to  the  infinite 
loss,  hazard,  and  annoyance  of  the  trustees,  or  others  connected 
with  these  affairs,  who  might  have  inconsiderately  relied  on  the 
eflBcacy  of  the  recal. 

"  Upon  all  these  grounds,  we  think  that  the  defences  in  this 
case  should  be  sustained,  and  the  defenders  assoilzied  from  the 
action." 

Lord  Mackenzie  : 

"  I  concur  in  the  above,  with  this  exception,  that  I  do  not 
doubt  that  a  wife  may  read  a  trust  constituted  by  her  for  the 
management  of  her  estate,  but  not  declared  irrevocable.  I  have 
only  further  to  observe,  that  I  think  the  trust  in  this  case  may, 
by  £ur  and  reasonable  interpretation,  be  limited  in  duration  to 
the  time  of  the  existence  of  the  marriage.  And  that  being  done, 
it  appears  to  me  that  such  a  trust,  constituted  in  a  marriage- 
contract,  may  be  regarded  as  different  in  land  from  an  ordinary 
trust  constituted  by  one  person  alone,  for  his  own  purposes.  A 
marriage-eontfact  has  effects  that  extend  even  beyond  the  rights 
of  both  husband  and  wife,  of  which  the  exdosion  of  the  UgiHm 
by  sQch  contract  affords  a  striking  example.  But  even  looking 
to  these  two  parties  alone,  such  a  trust  as  this,  which  vests  in 
tbe  trustee  a  right  as  against  the  husband,  for  the  protection  of 
the  wife  from  &e  acts  of  both,  or  either  oif  these  parties,  during 
the  marriage,  seems  to  be  of  a  different  kind  from  ordinary 
tnisu  constituted  between  A.  and  B." 

Lord  Corehouse  concurred. 

On  advising  the  process  with  these  opinions, 

Lord  Justice' Ckrk, — I  formerly  agreed  in  the  opinion  given 
by  the  Lord  Ordinary ;  and  after  seeing  the  opinions  of  their 
Lordships,  I  can  find  no  ground  for  altering  it.  I  think  that  this 
trust  was  entirely  and  specially  for  the  benefit  of  this  lady ;  and 
in  the  drcunstances,  I  can  see  nothing  to  prevent  her  firom  re- 
voking a  deed  exclusively  made  for  her  own  benefit. 

Lord  Meadowhank, — My  view  originally  was  adverse  to  the 
right  of  recal ;  and  I  now  entirely  agree  in  the  opinion  of  the 
majority  of  the  Court,  as  exphiined  by  Lords  Mackenxie  and 
Corehouse. 

Lord  Medwpi I  think  that  the  trust  is  not  revocable.    The 

deed  was  granted  to  protect  this  lady's  interest,  and  the  clause 
of  noo-revocation  must  be  held  to  mean  non-revocation  during 
her  married  life,  though  I  think  that  she  might  revoke  after  her 
present  husband's  death. 

Lord  Glenlee. — If  there  was  originally  just  cause  for  the 
clause  of  non-revocation,  I  think  it  still  subsists.  When  the 
husband  dies,  the  cause  ceases,  and  the  deed  may  be  revoked, 
hut  the  trust  cannot  be  recalled  during  the  subnstence  of  the 
marfiage. 

Their  Lordships  accordingly  found,  in  accordance 
with  the  opinions  of  the  majority  of  the  whole  Court, 
that  the  trust  was  not  revocable  during  the  subsistence 
of  the  marriage. 

Lord  Orduuay,  Jeffrey Aet.  A.  Wood,  Penney;   J.  J. 

Smith,  S.S.G.,  Agent Ak.  Dean  of  Faculty  (Hope),  Ivory, 

A.  Wood,  junior;  J.  F.  Smith,  W.S.,  and  James  Balfour, 
W.S.,  ^^eiito.— Mr  RoUand,  Clerk [J.D.M.J 


3d  June  IS37. 

FtasT  Division. — (G.D.F.) 

No.  275.-— John  Maben,  Amotfs  Trustee^  Pursuer^ 
'    V.  John  Pe&kins  and  Alexander  Miller,  De- 
fendera* 

Bankrupt —  Sequestration — Trustee — Commissioner — Liability 
for  misconduct — Penal  Interest — Mala  Fides — Master  and 
Servant — Cautioner — Process — In  an  action  brought  by  the 
trustee  of  a  bankrupt  for  the  purpose  of  eaUing  to  account  a 
previous  trustee  €md  his  cautioner — Held,  (\.)  Jhat  the  pre- 
vious trustee  was  not  entitled  to  credit  himself  with  a  payment 
made  to  a  commissioner,  being  an  accountant:  there  being 
no  proof  that  he  acted  otherwise  than  as  commissioner :  (2,) 
That  he  was  not  entitled  to  credit  himself  with  payments  made 

.  to  a  clerk  of  the  bankrupt  for  services  rendered  prior  to  the 
sequestration,  as  the  clerk  in  that  way  obtained  a  preference  ; 
but,  f3.J  Tiat  he  was  entitled  to  credit  himself  with  payments 

.  made  to  the  clerk  for  services  rendered  subsequent  to  the  bank' 
ruptey,  on  the  ground  that  they  were  services  rendered  to  the 
bankrupt  estate,  and  to  the  creditors  themselves,  (4,)  Cir^ 
aimstances  in  which  a  claim  for  penal  interest  refused.  Ob- 
served by  the  Courts  that  penal  interest  is  not  contemplated  by 
the  Bankrupt  Statutes,  unless  it  clearly  appear  that  the  pay^ 
ments,  on  which  the  penal  interest  is  claimed,  have  been  made 
in  mala  fide. 

Process — A.  S.,  11th  July  1828 — Record,  Opening  up  of— 
Opinion  expressed,  that  where  a  record  which  has  been  closed, 
contains  broad  and  general  averments  which  are  pertinent  and 
relevant  to  the  cause,  though  not  sujfficiently  special  and  arti" 
culate,  the  Court  have  power  to  order  the  closed  record  to  be 
opened  up,  in  order  that  a  more  special  and  articulate  conde* 
scendence  of  the  facts  may  be  lodged  in  process.  Circum- 
stances in  which  the  Court,  proceeding  on  that  principle,  re- 
mitted to  the  Lord  Ordinary  to  open  up  a  record,  and  to 
receive  a  more  special  and  articulate  condescendence  in  regard 
to  certain  allegations  of  fraud  made  in  broad  and  general  terms^ 
relevant  to  the  issue,  but  not  sufficiently  specific.  Observed 
on  the  bench,  that  the  amended  record  should  contain  a  more 
specific  condescendence,  and  not  a  broader  one. 

In  November  1831»  the  estate  of  George  Arnott, 
oilman  in  Edinburgh  was  sequestrated  under  the  Bank- 
rupt Statutes.  The  first  trustee  appointed  to  the  estate 
was  the  defender,  John  Perkins,  who  lodged  a  bond  of 
caution  signed  by  the  other  defender,  Alexander  Mil- 
ler. Perkins  resigned  his  office  in  May  1835,  and  in 
February  following,  the  pursuer,  Maben,  was  duly 
elected  trustee,  wiUi  authority  to  call  Perkins  to  ac- 
count for  his  intromissions.  In  consequence  of  alleged 
breaches  of  duty,  Maben  raised  this  action  against 
Perkins  and  his  cautioner,  to  call  them  to  account, 
and  to  render  them  liable  under  the  Bankrupt  Sta- 
tutes. Perkins  having  failed  to  give  in  a  state  of  the 
affairs,  the  pursuer  lodged  a  state,  but  the  defenders 
objected  to  several  items,  (1.)  on  the  ground  of  de- 
biting them  with  the  following  sums,  viz.,  a  sum  of 
£27.  17.  10.,  paid  by  Perkins  to  Andrew  Cameron, 
the  bankrupt's  shopman:  (2.)  With  £96.  17.  ll^., 
being  expenses  decerned  for  at  the  instance  of  James 
Thomas  Murray,  W.S.,  against  the  bankrupt  and  Per- 
kins :  (3.)  They  objected  to  being  disallowed  the  sum 
of  £38.  6s.,  stated  by  them  to  have  been  the  amount 
of  an  account  paid  by  Perkins  to  William  Galloway, 
accountant:  (4.)  With  being  debited  with  £29.  16.  3^. 
for  goods  said  to  have  been  appropriated  by  Perkins, 
under  pretext  of  his  having  purchased  them  to  that 
amount  at  a  sale  of  the  bankrupt's  stock ;  and,  (5.)  They 
objected  to  the  charge  of  penal  interest,  in  so  far  aa 
the  defender,  Miller,  was  concerned. 
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(1.)  In  regard  to  tbe  sum  of  £27  paid  to  Cameron, 
a  clerk  of  the  bankrupt,  the  pursuer  stated,  that  £10 
had  been  paid  by  Perkins,  after  the  bankruptcy,  for 
services  prior  to  that  event,  without  the  authority  of 
the  commissioners  or  creditors,  and  that  the  balance 
had  been  paid  by  authority  of  the  commissioners  in 
March  1832,  without  the  notice  required  by  the  Sta- 
tute, after  the  bankruptcy,  and  for  services  rendered 
to  the  estate.  This,  it  was  argued,  gave  Cameron  an 
undue  preference  over  the  other  creditors,  who  never 
authorised  the  payment. 

The  defenders  stated  that  this  sum  was  due  to 
Cameron,  partly  for  arrears  of  salary  for  services  to  the 
bankrupt,  and  partly  for  services  rendered  by  him  in 
the  emplo3rment  of  the  creditors  in  arranging  the  bank- 
rupt stock  for  sale. 

(2.)  In  reference  to  the  second  objection,  it  appeared 
that  the  bankrupt,  with  concurrence  of  Perkins,  had 
applied  for  discharge,  and  the  trustee  for  exoneration, 
in  January  1835.  The  application  was  refused  at  the 
instance  of  opposing  creditors,  and  the  Court  decerned 
against  the  bankrupt  personally,  and  Perkins  qua  trus- 
tee, for  £96  of  expenses  incurred  by  the  opposing  cre- 
ditors. The  pursuer  (in  the  eighth  article  of  his  con- 
descendence) alleged  that  Perkins  had  improperly 
obtained  the  concurrence  of  various  creditors  to  take 
that  step,  and  that  he  imposed  on  them,  by  making  un- 
warrantable and  erroneous  statements  in  regard  to  the 
affairs,  and  that  he  got  fictitious  consents  to  enable 
him  to  seek  his  exoneration  and  the  discharge  of  the 
bankrupt.  The  averments  in  regard  to  the  actings  of 
Perkins  were  general  and  broad,  but  they  did  not  seem 
to  amount  to  fraud. 

These  averments  were  denied,  and  it  was  stated  that 
Perkins  was  a  party  to  the  application  for  his  own 
exoneration  and  the  discharge  of  the  bankrupt,  in  con- 
sequence of  an  approval  of  the  creditors,  who  directed 
him  to  apply  to  the  Court  in  terms  of  the  59th  section 
of  the  Statute. 

(3.)  The  £38  paid  to  Galloway,  was  alleged  by  the 
pursuer  to  have  been  paid  improperly,  and  without 
authority,  for  services  which  he  rendered  as  a  commis- 
sioner ;  and  there  was  no  evidence  that  he  acted  other- 
wise :  while  the  payment  was  stated  by  the  defenders 
to  have  been  made  for  his  services  as  an  accountant  in 
the  proceedings. 

(4.)  The  pursuer  claimed  £29  as  the  value  of  goods 
of  the  bankrupt,  of  which  it  was  averred  Perkins  had 
improperly  taken  possession,  without  accounting  for 
the  value,  and  it  was  alleged  that  he  improperly  sur- 
rendered goods  to  the  bankrupt,  and  likewise  made  ap- 
propriations of  goods  for  his  own  behoof,  without 
accounting  for  the  value.  From  the  way  in  which  the 
account  and  roup-roU  of  the  stock  was  kept,  the  credi- 
tors, it  was  stated,  were  kept  ignorant  of  the  nature  of 
these  dealings.  In  regard  to  the  value  of  goods  alleged 
to  have  been  appropriated  by  Perkins,  the  averment  in 
the  condescendence  was,  that  the  value  of  the  portions 
of  the  stock  appropriated  by  the  defender  Perkins,  ex- 
clusive of  what  was  given  up  to  the  bankrupt,  amounted 
to  at  least  £29.  16.  3.  or  thereby;  and  the  pursuer,  in 
the  summons,  claimed  the  invoice  prices  or  true  value 
of  the  goods,  as  might  be  ascertained. 

These  averments  were  denied,  and  it  was  stated  that    | 


PeriLins  had  purchased  goods  at  a  sale  of  the  stock, 
but  that  he  had  debited  himself  with  the  price,  and 
that  the  debit  was  improperly  included  in  tbe  sum  pur- 
sued for. 

(5>)  Various  sums  were  condescended  on,  above  £50, 
which  it  was  alleged  Perkins  had  retained  in  his  hands 
beyond  the  statutory  period  of  ten  days,  in  TioUitioD  of 
the  43d  section  of  the  Statute ;  and  it  was  admitted  by 
the  defenders,  that  at  times  Perkins  had  in  his  hands 
sums  above  £50^  for  more  thap  tbe  proper  time,  but 
the  sums  condescended  on  were  alleged  to  be  erroneous- 
ly brought  out,  in  consequence  of  not  giving  due  effect 
to  the  defender's  claims. 

(6.)  It  was  further  alleged  that  he  had  violated  the 
37th,  41st,  45th,  and  46th  sections  of  the  Statute. 

The  pursuer  concluded,  that  the  defenders  were 
liable  in  repetition  of  the  above  sums,  and  also  in 
penal  interest ;  and  that  in  respect  of  contravening  the 
Statute,  no  sum  for  remuneration  was  due  to  Perkins. 

**  7th  March  1837. — The  Lord  Ordinary  having  oonttdered 
the  proceBs,  and  heard  the  portaer  and  the  defender,  Alexander 
Miller,  Finds,  Primo^  That  in  settliog  with  the  pursuer,  tbe 
defender  is  entitled  to  have  credit  for  the  sum  or  sums  paid  to 
Andrew  Cameron,  in  so  fiir  as  it  can  be  shown  that  these  were 
either  due  to  him  for  wages  on  account  of  his  services  subse- 
quent to  the  sequestration,  or  in  so  fiu*  as  the  payment  was  sanc- 
tioned bv  the  commissioners :  Secundo,  That  the  defender  is 
not  entitled  to  credit  for  the  sum  of  £38.  6s.,  said  to  have  been 
paid  to  Mr  William  Galloway,  one  of  the  ooromiaaiooers : 
Tertio,  That  the  pursuer  is  only  entitled  to  debit  the  defender 
once  with  the  sum  of  £29.  16.  3^.  Sterling,  or  with  any  part 
thereof,  on  account  of  goods  belonging  to  tbe  benkrapt,  but 
bought  or  appropriated  by  Perkins,  tbe  late  trustee  :  Quarto, 
That  tbe  pursuer  is  not  entitled  to  debit  the  defender  with  tbe 
sum  of  £96.  17.  11^.  Sterling,  or  any  part  of  it,  beii^  the  ex- 
peases  incurred  in  opposing  the  application  for  the  bankrupt's 
composition  and  discharge,  the  grounds  of  fraud  on  the  pait  of 
the  late  trustee,  on  which  this  claim  rests,  not  being  set  forth 
in  the  condescendence  with  sufficient  relevancy  and  precision  to 
entitle  tbe  pursuer  to  a  proof  upon  this  point ;  and,  quoad  uUra, 
appoints  the  cause  to  be  called  at  tbe  end  of  tbe  motion  roll  on 
Wednesday  first. 

'*  Note The  objects  of  tbe  calling  are,  l$t.  To  have  an  ex- 
planation of  what  the  defender  means  by  the  general  averment 
ra  the  eighth  article  of  bis  statement,  about  the  alleged  negli- 
gence of  tbe  commisaioners  in  relation  to  the  penal  intenist. 
All  that  he  says  is,  '  that  tbe  commissioners  appear  to  have 
neglected  to  perform  the  duties  and  make  the  inquiries  imposed 
upon  them,'  but  it  if  not  said  in  what  respect  they  did  so,  nor 
was  there  any  evidence  of  this  referred  to  at  the  late  debate. 
2d,  To  know  how  the  parties  wish  the  case  to  be  proceeded 
with,  in  order  to  get  the  account  adjusted.  Must  diere  be  a 
remit  ?" 

"  9th  March  1837 The  Lord  Ordhiary  haviog  heard  the 

explanations  of  tbe  pardes  on  tba  claim  for  penal  interest.  Re- 
pels tbe  defender's  objections  to  this  daim,  and  finds  that 
Perkins,  the  late  trustee,  was  liable  in  penal  interest  for  sums 
above  £50  kept  by  him  in  his  bands  above  ten  daya,  and  that 
the  defender,  Alexander  Miller,  as  bis  cautioner,  is  bound  to 
satisfy  this  claim  to  the  extent  of  his  bond ;  but  findsy  that  in 
computing  the  sum  due,  the  sums  which  have  been  found  to 
have  been  improperly  paid  by  Peikins  to  Mr  Galloway,  or 
others,  are  not  to  be  held  as  having  been  in  his  (Perkim*) 
hands;  and  with  this  finding,  and  the  other  findings  in  the 
cause,  remits  the  process  to  Mr  Donald  Lindsay,  accouncant, 
to  make  up  a  state  of  the  accounts,  and  to  report ;  with  power 
to  him  to  call  for  all  books  and  papers  which  he  may  think  ne- 
cessary, and  with  a  diligence  to  both  parties  to  recover  them. 

"  Note, — The  defender  candidly  admitted  at  the  bar,  that 
upon  tbe  principles  lately  acted  upon  in  the  House  of  Lords  in 
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the  case  of  M'Taggart,  his  plea  to  be  relieved,  in  consequence 
of  the  alleged  negligence  of  the  oommisaionerSy  ooiild  not  be 
nntntained  under  the  fiu;ts  of  this  case." 

The  pursuer  reclaimed,  praying  the  Court  to 

*'  recal  the  first  interlocutor  complained  of,  (1.)  In  so  far  as  it 
finds  that  the  defender  is  entitled  to  have  credit  for  any  part  of 
the  sum  or  sums  paid  to  Andrew  Cameron.  (2.)  In  so  far  as 
it  limiu  the  pursuer's  claim  to  £29.  17.  3).,  as  the  value  of  the 
goods  appropriated  by  the  late  trustee ;  and,  (3.)  In  so  fiur  as  it 
finds  that  the  pursuer  is  not  entitled  to  debit  the  defender  with 
the  sum  of  £96.  17.  11^.,  or  any  part  thereof;  as  also,  to  re* 
cal  the  second  interlocutor  complained  of,  in  so  far  as  it  finds 
that  the  foresaid  sums  are  not  to  be  held  as  having  been  in  the 
said  John  Perldns'  hands,  in  computing  the  penal  interest  found 
due  by  the  defender." 

Argued  for  the  pursuer,  in  regard  to  the  payment 
to  Cameron,  that  it  was  improper,  even  to  the  ex- 
tent of  the  payment  made  to  him  for  services  subse- 
quent to  the  bankruptcy.  The  commissioners  acted 
illegally  in  consenting  to  the  payment  without  the  re- 
quisite notice,  and  it  besides  gave  Cameron  a  prefer- 
ence over  other  creditors.  (2.)  In  regard  to  the  claim 
for  the  value  of  goods  alleged  to  have  been  appro- 
priated, the  pursuer  was  entitled  to  have  a  proof,  in 
order  to  show  that  £29  was  considerably  short  of  the 
Talue  of  the  goods  so  appropriated.  And,  in  regard  to 
the  £96^  it  was  argued,  that  the  statements  in  the 
eighth  article  of  the  condescendence  were  such,  that 
the  pursuer  was  entitled  to  go  to  proof,  to  show  that 
Perkins  acted  fraudulently  in  attempting  to  carry 
through  the  application,  as,  if  that  could  be  established, 
he  was  personally  liable  for  such  dealings.  It  was 
farther  maintained,  that  if  it  were  proyed  that  Perkins 
made  improper  payments,  such  as  the  one  to  Gralloway, 
the  defenders  must  be  burdened  with  such  sums  as  no 
payments  at  all,  and  that  they  ought  to  swell  the  ac- 
count, in  calculating  the  amount  of  penal  interest.  An 
ill^al  payment  was  tantamount  to  an  improper  reten- 
tion of  the  money. 

Lord  Gillies. — As  to  the  first  item,  I  rather  think  the  Lord 
Ordinary's  interlocutor  is  ill  founded,  in  so  far  as  it  credits  the 
defender  with  the  whole  payment  to  Cameron ;  for  I  conceive  it 
improper  to  have  made  a  payment  for  services  rendered  prior  to 
the  iNuikmptcy.  It  gave  a  preference  to  Cameron;  but  I  am  not 
prepared  to  say  that  the  commissioners  acted  unwarrantably  in 
paying  for  af^er  services.  It  was  a  remnneration  for  services 
rendered  to  themselves.  As  to  this  item,  then,  we  cannot  say 
the  commissioners  acted  fraudulentljr,  and  particularly  so  where 
there  is  no  colourable  statement  against  them.  In  regard  to  the 
claim  of  £29,  the  question  appears  to  be  one  as  to  the  value  <^ 
the  goods. .  The  creditors  think  £29  not  enough.  We  cannot  say, 
from  the  materials  before  us,  what  is  the  amount.  The  defen- 
der says,  that  Perkins  debited  himself  with  the  true  amount  of 
all  he  purchased.  But  then  we  want  proof  as  to  the  value.  I 
am  rather  afraid  that  it  exceeded  the  daim  made  by  the  pur- 
suer.    But  we  cannot  say  how  much. 

JLord  Mackenzie. — It  would  be  unsafe,  however,  to  estimate 
very  high,  for  the  pursuer  says  £29,  or  thereby.  Now,  I 
would  not  say  fi'om  that,  that  ihe  value  of  the  goods  so  pur- 
chased was  £60.     It  would  be  very  unsafe. 

Lord  OilUee Then,  as  to  the  fourth  item.     The  Second 

Division  found  Perkins  liable  only  qua  trustee  in  the  expenses 
of  the  application  which  was  refused ;  that  is  to  say,  the  pur- 
suer here,  or  the  estate,  was  to  be  liable  in  those  expenses.  If 
the  pursuer  had  made  precise  relevant  charges  of  fraud  against 
Perlmis,  I  should  have  great  doubts  that  Uie  estate  should  be 
made  to  soflbr.  But  no  fraud  is  alleged.  The  averments  go 
the  length  only  of  improper  acting ;  and  how  can  we  turn  round, 
on  the  final  judgment  of  the  Second  Division,  and  find  that 


these  expenses  must  noW  be  borne  by  Perkins  and  his  cautioner 
personally.  If,  however,  the  creditors  say  that  the  estate  has 
sufiered,  it  would  be  a  hard  thing  to  let  that  expense  fall  on 
the  creditors ;  and,  in  that  event,  I  would  rather  be  inclined  to 
have  some  further  investigation. 

JD.  McNeill — We  are  quite  willing:  to  make  our  statements 
relevant,  as  all  we  want  is  to  be  allowed  to  go  to  proof. 

Lord  Mackenzie, — The  statements  in  the  eighth  article  are 
strong  and  general  enough ;  but  the  question  is,  if  they  are  such 
as  to  entitle  the  pursuer  to  go  to  proof  as  to  fraud,  seeing  that 
he  never  before  averred  fraud. 

Lord  President. — We  may  order  tiew  averments  to  be  made. 

Lord  Gillies. — But  the  record  is  closed. 

D.  MNeifl. — I  think  in  the  case  of  Home  v.  Purves,  the 
Court  ordered  the  record  to  be  made  up  anew  between  the 
parties.  Tlie  record  there  was  closed ;  and  the  principle  on 
which  the  Court  proceeded,  appeared  to  be,  that  such  a  course 
might  be  adopted,  provided  the  record  contained  pertinent  and 
relevant  matter,  but  where  the  averments  were  not  sufficiently 
precise. 

Lord  Corehouse. — I  differ  from  the  Lord  Ordinary  in  the 
view  which  he  has  taken  of  the  averments  in  the  eighth  ar- 
ticle. I  think  the  statements  are  quite  relevant,  but  then  they' 
are  not  sufficiently  precise,  and  I  apprehend  it  is  quite  compe- 
tent to  open  up  the  record,  to  the  effect  of  having  more  pre- 
cise averments  made,  if  the  closed  record  itself  contain  matter 
wluch  is  pertinent  and  clearly  relevant  to  the  question.  I  think 
the  Court,  in  these  circumstances,  has  power  to  order  a  new  re- 
cord to  be  made  up. 

Lord  Mackenzie I  concur.  I  think  the  statements  rele- 
vant, but  they  want  precision.  In  allowing  the  record,  however, 
to  be  opened  up,  the  parties  must  bear  in  mind  that  it  is  only  a 
more  specific  condescendence,  not  a  broader  one,  which  is  com- 
petent. 

Lord  Gilliee. — The  only  remaining  point  is  that  of  the  penal 
interest.  In  regard  to  this,  it  will  not  do  to  say  that  payments 
have  been  made  to  sll  and  sundry ;  they  must  have  been  made 
in  mala  fide,  to  render  a  party  liable  in  penal  interest. 

Lord  President I  can  easily  conceive  cases  where  a  trus- 
tee may  vaake  very  erroneous  payments,  bat,  at  the  same  time, 
in  perfect  bona  fide. 

Lord  Corehouse, — Unless  it  clearly  appear  that  the  payments 
were  made  in  mala  fide,  I  hold  that  a  party  is  not  liable  in  jpenal 
interest.  The  Statutes,  I  conceive,  proceed  on  the  idea  of  pay- 
ments made  in  mala  fide. 

The  Court 

"  Adhere  to  the  interlocutor  of  7th  Blarch  1837,  reclaimed 
against ;  and  refuse  the  desire  of  the  reclaiming  note,  in  so  far 
as  the  said  interlocutor  finds  the  pursuer  entitled  to  debit  the 
defender  only  with  the  single  sum  of  £29.  16.  3^.,  on  account 
of  goods  belonging  to  the  bankrupt,  and  bought  or  appropriated 
by  Perkins,  the  late  trustee  :  Also,  in  so  far  as  it  finds  the  de-. 
fender  not  entitled  to  credit  for  £38.  6s.,  said  to  have  been 
paid  to  Chdloway,  one  of  the  commissioners ;  and  further,  in  so 
fiu*  as  it  finds  the  defender  entitled,  in  settling  with  the  pursuer, 
to  take  credit  for  such  sums  paid  to  Andrew  Cameron  as  can 
be  shown  to  haVe  been  due  to  him  'on  account  of  services  sub- 
sequent to  the  sequestration :  Quoad  ultra,  recal  the  said  inter- 
locutor, and  find,  Imo,  that  the  commissioners  had  no  power  or 
authority  to  sanction  any  payment  to  Cameron,  to  account  of 
wages  or  services  prior  to  the  sequestration.  2do,  As  to  the 
article  of  £96.  17.  H^.,  as  the  amount  of  expenses  incurred 
in  opposing  the  bankrupt's  composition  and  discharge,  before  an- 
swer, remit  to  the  Lord  Ordinary,  with  power  to  him  to  open 
the  record  in  regard  to  that  article,  and  to  require  and  receive 
a  more  special  and  articulate  condescendence  of  the  facts  in 
proof  of  the  fraud  and  collusion  alleged :  Adhere  to  the  inter- 
locutor of  Uie  9th  March  1837,  reckimed  against,  and  refuse 
the  desire  of  the  reclaiming  note  as  to  the  article  of  penal  in- 
terest therein  disposed  of:  Remit  the  process  to  the  Lord  Or- 
dinary to  proceed  as  shall  be  just,  consistently  with  their  in- 
terlocutor, reserving  all  questions  of  expenses  for  future  deter- 
mination. 
Lord  Ordinary^  CacWmUi—Act.  D.  McNeill,  O.  G.  Bell ; 
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Thomas  Ranken,  S.S.C,  Agent, — Alt,  A.  Andenon;  John 
Bisset,  S.S.C.,  Ag€nt,^B,,  C^A~[G.D.F.] 

3d  June  1837. 
Second  Diyuion. — (J.D.M.) 

No.  276. — Adam  Gibson,  Complainer  and  Petitioner j 
V.  Directors  of  Tain  Academy,  Respondents, 

Process— Competency — Suspennon  and  Interdict — Schoolmas- 
ter — Removal — Interdict,  Breach  of — 1.  Where  proceedings 
are  adopted  for  dismissing  a  schoolmaster  from  his  situation,  it 
is  competent  for  him  to  bring  them  under  review  by  a  bill  of 
suspension  and  interdict,  and  he  is  not  limited  to  the  remedy  of 
an  action  of  damages,  2.  Circumstances  held  to  amount  to  a 
breach  of  interdict.  3.  Question,  whether  a  teacher  of  a  parti- 
cular department  in  an  academy,  but  not  the  head  master  or 
rector,  can  be  dismissed  at  the  pleasure  of  the  managers,  or 
holds  his  qffice  ad  vitam  aut  culpam  ? 

The  Tain  Academy  was  established  in  1809  by 
royal  charter,  which  vested  the  management  in  a  body 
of  directors,  of  whom  a  certain  number  were  official 
persons,  eight  were  to  be  chosen  by  subscribers  of  ten 
guineas  and  upwards,  and  the  remainder  were  the  sub- 
scribers of  £50  and  upwards,  with  the  heirs  of  sub- 
scribers of  £100  and  upwards.  The  charter,  irOer 
aliOf  provided,  **  that  seven  directors  shall  be  a  quo- 
rum, and  all  questions  shall  be  determined  by  ballot, 
at  the  meeting  of  the  directors."  There  was  no  pro- 
vision in  it  as  to  the  dismissal  of  masters,  but  the  sub- 
scribers were  empowered  to  make  bye-laws  and  regu- 
lations for  the  direction  of  the  academy.  Preparatory 
to  the  election  of  masters,  the  directors,  in  October 
1812,  agreed  to  a  set  of  regulations  for  that  purpose. 
The  complainer  was  appointed  Latin  teacher  on  I6th 
December  1812,  subject  to  a  condition  of  his  being 
found  qualified  by  the  principal  and  two  professors  of 
the  University  of  Edinburgh,  and  **  subject  always  to 
the  rules  and  regulations  adopted  by  the  directors  for 
the  government  and  management  of  the  institution,  as 
well  as  the  bye-laws  which  the  directors  have  laid 
down  for  the  internal  regulation  of  the  institution.'' 

The  academy  was  opened  on  15th  February  1813; 
and  at  the  annual  meeting  of  the  subscribers  on  30th 
April  thereafter,  the  regulations  prepared  by  the  di- 
rectors were  laid  before  them,  and  the  minutes  of  the 
meeting  bear : 

"  Mr  William  Murray,  the  secretary,  represented  to  the 
meeting,  that,  as  formerly  intimated  to  the  rector  and  teachers, 
they  had  got  a  copy  of  the  regulations,  and  that  they  were  then 
desired  to  mention  any  thing  in  these  regulations  that,  in  their 
opinion,  would  require  any  alteration,  as  well  for  their  comfort 
as  for  the  benefit  of  the  students :  That  he  had  accordingly  re- 
ceived a  letter,  signed  by  the  rector  and  all  the  masters,  dated 
the  24th  current,  which  he  now  produced,  and  which,  being 
publicly  read  to  the  meeting,  they  think  it  unnecessary  fully  to 
engross  the  same  in  their  minutes,  but  think  some  alteration  in 
the  former  regulations  necessary;  and  having  carefully  gone 
over  the  same,  with  the  rector  and  masters'  remarks,  they  have 
unanimously  adopted  the  following  regulations,  which  they 
direct  and  appoint  to  be  the  standing  regulations  of  the  Tain 
Royal  Academy,  until  cause  shall  be  shown  to  any  future 
general  meeting  for  any  alteration.*' 

One  of  these  bye-laws  was  expressed  in  the  follow- 
ing terras : 

'*  Sixthly,  In  case  it  shall  be  found  necessary  to  discontinue 
any  of  the  teachers,  which  can  only  be  done  by  a  special  meet- 


ing of  the  directors,  regularly  called  for  the  purpose  by  their 
preses  for  the  time  being,  it  is  understood  and  deeUred,  that' 
such  teachers  shall  receive  three  months'  previous  notice  of  such 
intention  before  his  services  are  declared  at  an  end ;  and,  in  the 
event  of  any  of  the  teachers  wishing  to  leave  the  institution  of. 
his  own  accord,  such  teacher  shall  be  obliged  to  give,  three 
months*  previous  notice  to  the  preses  of  the  directors  for  the 
time  being,  before  the  close  of  a  session,  of  his  intention  of 
giving  up  the  charge." 

This  bye-law  was  one  of  the  original  regulations  of 
the  directors,  submitted  to  the  rector  and  masters,  and 
sanctioned  by  them. 

Causes  of  dissatisfaction  with  the  complainer,  as 
Latin  teacher,  arose  at  different  times,  and  latterly  his 
class  had  become  almost  entirely  deserted.  According- 
ly, after  the  proper  preliminary  advertisement,  a  meet- 
ing of  the  directors  was  held  on  16th  November  1836| 
"  fbr  the  purpose  of  taking  into  consideration  and  dis- 
posing of  a  motion  to  be  made  for  discontinuing^  the 
complainer  as  Latin  teacher  in  the  academy.*  The 
minutes  of  the  meeting  bore,  that 

"  Mr  Murray  moved  that  the  meedng  resolve  that  it  is  highly 
eiEpedient  and  necessary  to  dispense  with  Mr  Adam  Gibson's 
services  as  one  of  the  teachers  of  the  academy.  The  motion 
being  seconded  by  Mr  J.  M'Kenzie,  the  meeting  balloted ;  and 
having  unanimously  balloted  for  the  motion,  they  accordingly 
unanimously  resolve  to  dispense  with  the  said  Adam  Gibson'i 
services  with  the  least  possible  delay,  consistent  vrith  the  forms 
prescribed  by  the  charter  and  bye-laws ;  and  with  this  view  the 
meeting  instruct  the  preses  to  make  regular  and  formal  inti(nii« 
tion  to  the  said  Adam  Gibson  of  this  resolution  and  intention, 
and  direct  their  preses.  to  call  another  general  meeting  of  the 
said  directors,  to  be  held  not  sooner  than  three  months  from  the 
date  of  said  intimation  to  the  said  Adam  Gibson,  for  the 
purpose  of  disposiii^  of  a  motion  to  be  then  made,  for  carrying 
the  resolution  of  the  present  meeting  into  effect,  by  dispensing 
with,  and  declaring  the  services  of  the  said  Adam  Gibson  at  aa 
end." 

The  complainer  thereupon  presented  a  bill  of  sus- 
pension against  this  proceeding  of  the  directors,  by 
whom  answers  were  afterwards  given  in. 

The  complainer  pleaded — That  the  directors  were 
not  entitled  to  dismiss  him,  without  good  reason  allied 
and  proved,  and  not  merely  because  they  thought  it 
expedient  and  necessary  to  do  so.  1.  It  is  trite  law, 
that  a  parochial  schoolmaAter  holds  his  situation  under 
the  protection  of  special  statute,  and  is  only  removable 
on  malversation  established  against  him.  But  the  prin- 
ciple of  this  Act  has  been  extended  to  other  school- 

*  A  previous  attempt  had  been  made  to  remove  Gibson 
from  his  situation.  On  28th  August  4835,  a  meeting  was  held 
for  this  purpose,  after  being  duly  advertised,  at  which  five 
directors  were  present,  who  also  held  proxies  from  three  others. 
The  meeting  unanimously  resolved  to  dismiss  Gibson,  but  did 
not  vote  by  ballot.  Gibson  presented  a  bill  of  suspension  and 
interdict  against  this  proceeding,  which  was  refused  by  the  Ute 
Lord  Balgray.  He  then  presented  a  second  bill,  which  wis 
also  refused  by  Lord  Cockburn ;  but  on  a  reclaiming  note,  the 
Court,  on  11th  March  1836,  altered  that  interlocutor,  andpas- 
ed  the  bill,  holding,  that  as  the  charter  of  the  academy  requii«d 
a  quorum  of  seven  directors,  appointed  votes  to  be  taken  by 
ballot,  and  gave  no  power  to  vote  by  proxy,  a  master  could  not 
be  removed  by  an  unanimous  open  vote  of  a  meeting,  at  whidi, 
unless  proxies  were  counted,  there  was  no  quorum.  There- 
after, the  letters  of  suspension  having  been  expede,  and  havii^ 
come  before  Lord  Jeffrey,  and  a  record  made  up  and  closed,  his 
Lordship,  on  7th  Mardi  1837,  suspended  the  letters  simp&dter 
on  the  same  grounds. 
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masters  by  decisions,  which  establish  that  the  master 
of  a  public  school,  whether  parochial  or  not,  is  not  in 
the  condition  of  a  hired  servant,  and  not  removable 
at  pleasure:  Magistrates  of  Montrose,  Diet.  13,118. 
Kempt  9.  the  Magistrates  of  Irvine,  Diet  13,136. 
Adam  v.  the  Directors  of  the  Inverness  Academy,  Sh« 
XIV.  714.  2.  The  respondents  have  no  authority 
given  them  by  their  charter  relative  to  the  dismissal  of 
teachers.  3.  The  bye-law  above  quoted,  does  not  sup- 
ply tins  omission  in  the  charter,  as  it  was  not  passed 
till  after  the  complainer's  election,  and  was  not  then  in- 
timated to  him.  Besides,  as  the  charter  prohibits  bye- 
laws  contrary  to  the  laws  of  the  realm,  this  bye-law 
was  not  legally  passed,  if  it  can  be  interpreted  to  mean 
conferring  on  the  directors  a  power  of  dismissal  at 
pleasure. 

The  respondents  cuuioered^  that,  1.  They  did  not 
dismiss  the  complainer  without  having  sufficient  cause, 
and  that  he  is  not  in  the  situation  of  a  parochial  school- 
master, or  the  rector  of  an  academy,  who  have  been 
held  not  dismissable  at  pleasure.  The  import  of  the 
decisions  is  merely,  that  schoolmasters  at  the  head  of 
public  academies  cannot  be  dismissed  arbitrarily,  or  at 
the  mere  whim  of  the  managers,  but  that  thiBy  may  be 
dismissed,  if  their  conduct  has  been  such,  that  tn  the 
opinion  of  the  managers^  it  would  be  detrimental  to 
the  institution  to  retain  them.  But,  moreover,  these 
decisions  do  not  apply  to  the  complainer,  who  is  not 
rector,  but  an  und^r  teacher  or  usher,  who  may  be  re- 
moved at  pleasure:  Jesson  v.  Gray,  13th  January 
1799;  Brown's  Supp.  V.  600.  2.  The  respondents 
have  the  same  power  by  their  charter  to  dismiss  the 
teachers  that  they  had  to  elect  them,  there  being  no 
special  clause  applicable  to  either.  But  the  complainer 
cannot  be  heard  to  dispute  the  title  of  the  parties  from 
whom  he  derives  right.  3.  The  bye-law  above  quoted 
was  an  inherent  and  necessary  part  of  the  contract  be- 
tween the  complainer  and  respondents,  and  the  true 
meaning  of  that  bye-law  was,  to  give  the  directors 
power  to  dismiss,  if  they  thought  it  necessary.  4.  A 
suspension  and  interdict  is  incompetent  in  the  present 
ease,  the  effect  of  it  being,  that  the  academy  must  re- 
main without  a  proper  teacher  till  the  issue  of  the  liti- 
gation. The  complamer  is  not  entitled  to  obstruct  the 
respondents  in  the  exercise  of  their  power  of  dismissal 
by  means  of  a  bill  of  suspension.  If  they  have  ex- 
ceeded or  abused  their  powers,  his  proper  remedy  is 
by  an  action  of  damages :  Mason  v.  Scotfs  Trustees, 
Shaw,  XIV.  343. 

The  bill  of  suspension  was  presented  on  17th  Fe- 
bruary 1837,  and  its  conclusions  were: 

"  Therefore,  and  for  other  reasons  to  be  proponed  at  the  dis- 
cussing  hereof^  the  foresaid  resolutions  of  the  directors,  or  pre- 
tended majority  of  directors,  of  the  Tain  Academy,  of  16th 
Noyember  1836,  and  all  resolutions,  minutes,  acts,  and  deeds 
of  the  said  directors,  managers,  subscribers,  or  others,  whereby 
they  have  dispensed  with  the  complainer's  services  as  teacher 
of  Latin  and  other  languages  in  the  said  academy,  or  dismissed, 
or  removed,  or  resolved  to  dismiss  or  remove  him  therefrom,  or 
otherwise  luive  affected  his  situation  therein,  with  all  following 
or  competent  to  follow  thereupon,  ought  and  should  be  MimpU^ 
citer  suspended,  and  that  without  caution  or  consignation,  as 
aforesaid:  And  further,  the  said  subscribers,  directors,  and 
others,  managers  or  officers  of  the  said  academy,  and  all  others 
employed  by  them,  or  in  their  name,  ought  and  should  be  pro- 
hilnted,  interdicted,  and  discharged,  from  any  way  troubling  or 


molesting  the  complainer  in  the  exercise  of  his  said  office  of 
teacher,  or  in  the  enjoyment  of  the  rights,  privileges,  profes- 
sions, and  emoluments  thereunto  appertaining,  until  the  discus- 
sion of  the  letters  to  follow  hereupon." 

The  Lord  Ordinary  on  the  bills,  on  the  same  day, 
pronounced  the  following  interlocutor :  "  To  see  and 
answer  within  fourteen  days ;  meantime  grants  the  in- 
terdict as  craved,  and  to  be  intimated." 

Thereafter,  on  22d  February  1837,  at  a  general  meet- 
ing of  the  respondents,  the  following  proceedings  took 
place: 

**  Mr  John  Grant,  writer.  Tain,  the  wcretary,  produced 
copies  of  the  following  newspapers,  of  the  dates  after  mentioned, 
and  containing  the  advertisements  of  the  present  meeting,  of 
the  time,  place,  and  purpose  thereof,  as  directed  to  be  made  by 
the  special  general  meeting  of  directors  of  the  16th  of  Novem- 
ber last,  which  newspapers  were  laid  upon  the  table  of  the  meet- 
ing: Inverness  Journal,  9th  December  1836;  Scotsman,  16th' 
December  1836;  Inverness  Courier,  14th  December  1836; 
London  Courier,  22d  December  1836 ;  Inverness  Journal,  18th 
February  1837.  The  secretary  also  stated,  that  a  special  inti- 
mation of  the  present  meeting,  and  of  the  time,  place,  and  pur- 
pose, had  been  made  to  Mr  Adam  Gibson,  and  he  now  pro- 
duced a  certificate,  or  attestation  of  that  fiu;t,  subscribed  by 
David  Ross,  junior,  Esq.,  writer,  Tain,  late  secretary  for  the 
directors,  James  Gair,  accountant  in  the  British  Linen  Com- 
pany Bank,  Tain,  by  whom  the  said  intimation  was  made ;  but 
the  said  Adam  Gibson  did  not  appear.  In  reference  to  the 
minutes  and  resolutions  of  the  former  meeting  of  the  16th  IKo- 
vember  1836,  the  said  William  Murray  stated,  that  it  was  mat- 
ter of  notoriety  to  the  directors,  and  to  the  inhabitants  of 
Taia  generally,  that  the  Latin  class  of  the  academy  had  proved 
a  total  failure  in  the  hands  of  Mr  Gibson,  as  appeared  from  the 
entire  desertion  of  that  class  of  the  academy,  and  that  matters  had 
remained  in  the  same  state  for  up^'ards  of  two  years  past,  from 
which  it  was  evident  Mr  Gibson  had  lost  the  confidence  of  the 
parents  and  guardians  of  pupils  attending  the  seminary.  He 
therefore  moved  that  the  meeting  of  directors  do  now  discon- 
tinue the  said  Adam  Gibson  as  a  teacher  in  this  academy,  dis- 
miss him  from  the  said  office,  and  declare  his  services  at  an  end. 
This  motion  was  seconded  by  the  said  John  M*Kenzie ;  and 
the  meeting  then  proceeded  to  dispose  thereof  by  a  vote,  and 
having  accordingly  voted  by  ballot,  the  same  was  unanimously 
carried  in  the  affirmative,  and  was  adopted  as  the  determination 
of  the  meeting.  They  accordingly  did,  and  hereby  do,  discon- 
tinue the  said  Adam  Gibson  as  a  teacher  in  the  Tain  Royal 
Academy,  dismiss  him  from  the  said  office,  and  declare  his  ser- 
vices at  an  end.  They  further  direct  information  of  this  reso- 
lution to  be  made  to  the  said  Adam  Gibson,  by  serving  him 
with  a  copy  thereof;  but  in  respect  of  an  interdict  by  the  Su- 
preme Court  intimated  to  the  meeting,  they  declare  that  the 
existing  state  of  the  possession,  such  as  it  is,  shall  continue  with- 
out disturbance  or  interruption,  until  the  question  of  interdict 
be  finally  decided." 

Upon  this  Gibson  presented  a  petition  and  com- 
plaint, with  concurrence  of  his  Majesty's  Advocate, 
against  the  directors  present  at  this  meeting,  as  having 
been,  by  the  proceedings  thereat,  guilty  of  a  breach  of 
interdict. 

To  this  petition  answers  were  given  in  for  the  direc- 
tors, denying  any  intentional  breach  of  interdict,  and 
farther />/ecu/tn^,  That  no  breach  of  interdict  had  been 
committed,  as  they  had  done  no  act  or  deed  for  the 
purpose  of  carrying  their  sentence  into  effect,  and  had 
guarded  against  the  possibility  of  such  a  misconstruc- 
tion of  their  conduct  by  inserting  the  reservation  in 
their  minutes,  whereby  the  whole  practical  effect  of 
the  sentence  was  suspended  until  the  matter  of  right 
should  be  determined. 

The  Lord  Ordinary  having  passed  the  bill  of  sus- 
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pension,  the  respondents  reclaimed,  but  the  Court  una- 
nimously adhered.  In  the  petition  and  complaint,  the 
Court  were  unanimously  of  opinion  that  the  conduct 
of  the  respondents  amounted  to  a  breach  of  interdict. 

Bill- Chamber Lard  Ordinary,  Cuningharoe — Act.    Soli- 

ritor-General  (Rutherfurd),  Moncreiff;  iEneas  Macbean,  W.S., 

Agent Alt,  Dean  of  Faculty  (Hope),  Buchanan,  A.  Wood ; 

Sang  and  Adam,  S.S.C.,  AgenU, — [J.D.M.] 

&ih  June  1837. 
First  Division. — (G.D.F.) 

No.  277. — James  Souter,  Assignee  in  trust  of  the 
Aberdeen  Banking  Company,  and  Othrhs,  Personal 
Creditors  of  the  Right  Honourable  James  Earl  of 
Fife,  Pursuers,  v,  Thomas  Robertson,  Trustee  for 
the  Earl  of  Fife  and  his  Creditobs,  Defenders. 

Trustr — Intention — ^Deed — Con8truction^^/»  a  trust-deed  for 
behoof  of  creditors,  the  purposes  were  declared  to  be,  (l.J  for 
payment  of  the  expense  of  management ;  f  2.^  /or  payment 
of  the  yearly  annuities  secured  on  the  lands,  and  the  in^ 
terest  of  all  debts  created  real  burdens,  with  power  to  the  trus- 

.  tee  to  redeem  the  annuities,  the  principal  sums  in  these  bonds 
o/finxuity  being  secured  by  policies  of  insurance  on  the  Ufe  of 
the  truster  ;  and  it  was  declared  that  the  trustee  should,  after 
payment  of  these  annual  sums,  apply  any  balance  remain- 
ing, out  of  the  price  of  lands  sold,  or  of  rents,  or  other 
trust'Junds,  in  redeeming  annuities,  and,  after  their  redemp^ 
tion,  inpayment  of  the  truster* s  debts  ;  and  it  was  further  pro- 
vided,  that  the  trustee  should  have  power  to  borrow  money  for 
the  purposes  of  the  trust,  "  and  in  particular,  for  payment  of 
the  interest  as  it  falls  due  on  the  whole  debts  due  by  me.** 
The  personal  creditors  acceded  to  the  trust ;  and  in  the  course 
of  management,  the  trustee  realised  a  sum  of  money,  which,  he 
contended  in  a  muUiplepoinding,  was  appUoable  primo  loco,  so 
far  as  it  would  go,  towards  redemption  of  the  annuities^- Held 
that  the  personal  creditors  were  not  to  be  postponed  tiU  the  end 
of  the  trust,  and  that  the  sum  must  be  applied  m  payment  of  the 
bypast  interest  due  on  the  personal  debts.  The  yearly  rents  of 
the  estate  exceeded  the  yearfy annuities,  and  the  groundofthe  dc" 
eision  appeared  to  be,  that  the  power  to  borrow  necessarily  in* 
f erred  the  trustee* s  right  to  pay  away  sums  in  hand,  as  it  could 
not  be  held  to  be  the  truster* s  intention  to  postpone  the  per" 
sonal  creditors  to  the  end  of  the  trust. 

By  a  trust-deed,  dated  11th  November  1825,  the 
present  Earl  of  Fife  conveyed  his  estates  to  trustees 
for  payment  of  the  debts  then  due  by  him.  The  ^rst 
purpose  of  the  trust  is  declared  to  be^  that  the  trustee, 
"  after  retention  and  payment  of  whatever  sums  may 
be  borrowed  or  advanced  by  him  or  them,  for  the  pur- 
poses of  the  trust,"  shall  pay  fit)m  the  trust-funds  the 
public  burdens  affecting  the  estates,  and  the  expense 
of  executing  the  trust.  The  second  purpose  of  the 
trust  was, 

"  That  the  trustee  shall  pay  the  yearly  annuities  secured  upon 
the  foresaid  lands  and  estates,  or  parts  thereof,  respectively, 
and  the  interest  of  all  debts  created  real  burdens  on  the  same, 
but  with  power  to  the  said  trustee  or  trustees  to  redeem  the 
said  annuities,  or  any  other  annuities  that  may  be  payable  by 
ne,  and  to  take  discfaarget  or  conveyances  of  the  securities 
therefor ;  and  I  hereby  specially  recommend  to,  and  authorise 
and  empower  the  said  trustee  or  trustees  to  borrow,  on  annuity, 
such  sum  or  sums  of  money  on  the  security  of  the  rents  of  my 
entailed  estates,  as  may  be  necessary  for  redeeming  the  annui- 
ties at  present  charged  thereon,  and  that  at  a  reduced  rate  from 
what  is  now  payable  by  me,  and  to  grant  heritable  redeemable 
bonds  of  annuity  over  my  said  entailed  estates,  or  parts  thereof, 
for  the  annuity  corresponding  to  the  purchase  price,  or  con- 
sideration money  at  the  rate  agreed  on. ' 

The  third  purpose  was  for  payment  of  the  premiums 


of  insurance  effected  on  the  truster^s  lifoy  with  power 
to  effect  additional  insurances, 'and  pay  the  premiums 
thereon.  The  fourth  purpose  of  the  trust  is  thus  ex* 
pressed: 

"  That  the  said  trustee  or  trustees  shall  apply  the  balance 
remaining,  after  payment  of  the  annual  sums  before  specified, 
of  the  yearly  rents  of  the  lands  and  others  before  disponed,  tnd 
prices  of  such  parts  of  the  foresaid  lands  and  others  as  shall  bt 
sold,  and  the  whole  other  trust-funds  hereby  conveyed,  in  re- 
deeming the  annuities  due  by  me,  in  the  order  that  shaU  appear 
to  the  said  trustee  or  trustees  to  be  most  advisable,  and  after 
the  said  annuities  shall  be  redeemed,  for  and  towards  payment 
to  my  just  and  lawful  creditors  of  the  whole  debts  resting  and 
owing  by  me  at  the  date  hereof,  and  that  according  to  their  se- 
veral rights  and  preferences.*' 

It  was  declared  that  the  trustee  had  power  to  sell 
such  parts  of  the  estate  as  were  unentailed^  and  of 
which  the  Earl  had  right  to  dispose ;  and  it  was  de- 
clared that  the  trust  was  granted, 

"  with  power  also  to  the  said  trustee  or  trustees  to  borrow  such 
sum  or  sums  of  money  as  may  be  necessary  for  the  purposes  of 
the  trust,  and  in  particular,  for  paying  the  interest  as  it  fiills 
due  on  the  whole  debts  due  by  me,  and  to  grant  heritable  bonds 
or  other  securities  for  the  same,  over  all  or  any  part  of  the 
knds  and  otj^ers  above  disponed,  other  than  the  lands  and  heri- 
tages contained  in  the  foresaid  Braco  and  Mar  entails^  and  with 
power  to  bind  me,  the  said  James  Earl  of  Fife,  personally,  foe 
the  sum  so  borrowed." 


A  deed  of  accession  was  subscribed  about  the  same 
time  by  the  creditors  of  Lord  Fife,  whereby  they  con- 
sented to  supersede  all  diligence  against  the  lands  and 
personal  estate  belonging  to  him ;  and  it  was  provided, 
that  an  allowance  of  £4000  a-year  should  be  made  to  his 
Lordship  during  the  subsistence  of  the  trust.  At  the 
time  the  trust-deed  was  executed,  Lord  Fife  was  involved 
in  great  pecuniary  embarrassments.  He  bad  been  un- 
der the  necessity  of  borrowing  money  on  aanoities  at 
a  high  rate,  which  were  secured  over  his  heritable  pro- 
perty, and  he  had  likewise  contracted  personal  debts  to 
a  very  large  amount. 

The  Down  property  was  sold,  and  a  dividend  paid 
by  the  trustee  to  the  personal  creditors  in  1829*  In  the 
course  of  management,  the  trustee  subsequently  real- 
ised a  sum  of  from  £30,000  to  £40,000,  which  remained 
in  his  hands,  but  Lord  Fife  dedined  authorising  his 
trustee  to  expend  any  part  of  that  sum  in  payment  of 
the  interest  due  to  the  personal  creditora. 

The  trustee  considered  that  the  personal  creditors 
were  not  entitled  to  claim  till  such  time  as  the  an- 
nuities were  paid  off  and  redeemed ;  and  sought  to  be 
ranked  primo  loco  on  the  fund  towards  redemption  of 
the  annuities.  The  personal  creditors  stated,  that  the 
present  free  rental  of  the  estate  exceeded  the  amount 
of  the  yearly  annuities,  and  that  the  payment  of  the 
principal  sums  of  these  heritable  bonds  of  annuity  was 
fully  secured  by  means  of  policies  of  insurance  on  the 
EarFs  life ;  and  they  maintained,  that  in  virtue  of  the 
deed,  the  trustee  had  power,  and  was  called  on  to  apply 
the  funds  so  realised  in  payment  of  the  outstanding 
arrears  of  interest  due  on  all  the  personal  debts  con- 
tracted prior  to  the  execution  of  the  trust* 

In  these  circumstances,  Robertson,  the  acting  tmstee 
for  Lord  Fife  and  his  creditors,  brought  an  action  of 
muUiplepoinding,  calling  all  parties  interested  under 
the  trust-deed. 
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BxA^etiaan  pieaded  ■  Under  the  true  eonstraotion  of 
the  .trust-deed,  and,  in  particular,  in  terms  of  the  se* 
Gond  and  fourth  purposes  of  the  trust,  the  fund  in  medio 
most  be  applied,  prima  loco,  to  the  redemption  of  the 
annnities. 

Souteir  plefMded — Having  regard  to  the  objects  and 
purposes  of  the  trust,  and  powers  of  the  trustees,  and 
the  rents  of  the  estate  being  more  than  sufficient  to 
meet  the  payment  of  the  annuities,  the  surplus  ought 
to  be  applied  in  payment  of  the  interest  due  to  the  per- 
sonal creditors. 

"  2d  March  1837 The  liOrd  Ordbafy  having  considered 

the  closed  record,  and  heard  parties,  prefers  the  claimant, 
Thomas  Robertson,  to  the  fiind  in  medio,  and  decerns,  and  finds 
no  expenses  due. 

**  Note It  may  be  true,  as  is  stated  by  the  trustee  for  the 

personal  creditors,  that  the  claim  of  the  heritable  creditors,  if 
successful,  leads  to  awkward  consequences.  But  a  Court  must 
take,  and  give  effect  to  the  deed  as  it  is,  and  not  make  a  new 
one.  Now,  under  this  deed,  the  Lord  Ordinary  cannot  direct 
tbe  fond  in  medio  to  be  applied  in  payment  of  the  interest  of 
the  personal  debt,  to  the  prejudice  of  the  redemption  of  the  an- 
nuities. That  part  of  the  deed  which  confers  these  powers  on 
the  trustees,  enables  them  to  borrow,  in  order  to  pay  the  in- 
terest due  to  the  personal  creditors.  This  they  have  not  done; 
St  least  the  fund  in  medio  is  not  the  produce  of  any  loan.  Now, 
in  declaring  the  purposes  of  the  trust,  the  redemption  of  the 
annaities  is  expressly  stated  as  an  object  preferable  to  that  of 
tbe  payment  of  the  interest  on  the  moveable  debts.  The  se* 
cond  purpose  no  doubt  only  gives  the  trustees  power  to  borrow 
in  order  to  redeem.  But  the  fourth  purpose  makes  it  impend 
tire  on  them  to  apply  the  balance  in  their  hands  in  the  redemp- 
tion of  die  annuities,  preferably  to  the  payment  of  the  personal 
creditors,  either  in  principal  or  in  interest.  '  They  shall  ap- 
ply the  balanoe,  &c.,  of  the  whole  other  trust-funds  hereby  con* 
veyed,  in  redeeming  the  annuities;'  and  it  is  only  'after  the  said 
annuities  shall  be  redeemed,'  that  the^  are  permitted  to  apply 
this  balance  '  towards  payment  of  my  just  and  lawful  creditors 
of  the  whole  debts'  (interest  of  course  included)  '  resting  and 
owing  by  me.' " 

Sonter  reclaimed.     At  advising. 

Solicitor- General  SLTguedy  that  the  power  given  to  bor- 
row to  pay  interest,  included  the  power  to  pay  away  sums 
of  money  in  hand,  to  extinguish  the  interest.  The  deed 
stated,  "  that  the  trustee  was  to  have  power  to  borrow," 
in  particular,  for  paying  the  interest.  That  meant,  that 
one  of  the  various  powers  he  bad,  was  to  borrow  to 
pay  interest.  If  a  power  of  borrowing  was  conferred, 
it  raised  the  strongest  possible  inference,  that  a  power 
to  pay  away  funds  ahready  in  hand,  for  the  purposes  of 
the  trust,  was  given,  rather  than  borrow  for  that  ob- 
ject alone.  If  that  latter  view  were  sustained,  it  would 
lead  to  absurdity  and  injustice. 

Lord  GiUUi, — It  is  clear  nothing  is  said  in  the  first  part  of 
the  deed  relating  to  the  personal  creditors.  The  fourth  pur- 
pose, in  my  opinion,  refers  not  to  the  hiterest,  but  to  the^ninci- 
pal  sum  of  debts ;  for  the  interest  was  not  dae  at  that  time  i  It 
became  due  ther^ifter.  I  interpret  in  payment  of  whole  debii, 
as  including  debts  of  every  land;  sod  this  is  conclusiTely' 
brought  out  by  the  power  giteit  to  the  truslees  to  borrow  such 
sums  of  money  as  may  be  necessary  for  the  pur|>08es  of  the  trust; 
and  "  in  particular,  for  paying  the  interesC  as  it  fidls  doe  on  the 
whole  debts  due  by  me."  Tbis  oontsinSy  I  hold,  not  only  a 
power,  but  a  directioD.  Nothing  is  said  aihont  interest  in  tbe 
previous  part  of  tbe  deed ;  but  this  claase  is  condusive,  that 
the  trustees  were  to  have  power  to  borrow  to  pay  interest.  By 
tbe  view  of  the  Lord  Ordinary,  the  trustees  ate  to  borrow  one 
day,  and  pay  away  the  text;  but  I  tdke  the  view  sfisted  by  the 
8olicitor«Genenl  to  be  the  eoneet  one,  and  that  if  the  tras* 


tees  had  power  to  borrow  to  pi^  interest,  they  had  the  further 
power,  if  they  had  funds  in  their  hands,  to  apply  those  funds 
to  the  payment  of  interest.  I  am  clear  the  interlocutor  ought 
to  be  idtered. 

Lord  Maekentie, — ^I  concur,  though  it  is  with  difficulty.  I 
ennot,  however,  suppose  that  the  truster  meant  that  the  per- 
sonal creditors  were  to  lie  ont  of  their  interest  till  the  trust  was 
eoncluded. 

Lord  Corehouse, — I  agree  with  Lord  Gillies,  who,  I  con- 
ceive, has  stated  the  principle  correctly.  It  was  proper  for  the 
trustee  to  have  brought  such  an  action ;  but  I  have  no  doubt 
that  it  never  was  meant  that  the  personal  creditors  were  to 
have  no  interest  till  the  end  of  the  transaction. 

Lord  Preeideni  coneuired. 

The  Court 

"  Alter  the  interlocutor  reclaimed  against ;  find  that  the  trustee 
is  bound  to  apply  the  trust-funds  realised  by  him  in  payment  of 
the  interest  on  the  personal  debts,  before  redeeming  any  of  the 
annuities :  Therefore,  repel  the  claim  given  in  for  Thomas  Ro* 
bertson,  the  trustee,  and  sustain  the  claim  for  James  Souter^ 
and  rank  and  prefer  him  accordingly  upon  the  fund  in  medio  for 
payment  of  the  interest  due  on  the  personal  debts :  Find  that 
the  whole  expenses  incurred  on  both  sides  in  this  action  fiUl  to 
be  paid  from  the  trust-funds,  and  decern." 

Lord  Ordinary,  Cockbum. — Act.  Ivory,  Moir;  Inglis  sad 
Donald,  W.S.,  AymUe,^AJt.  8olicitor*Oeneral  rRatherfurd), 
A.  Anderson;  James  Souter,  W.S.,  Affent, — B.,  Clerk,^^ 
[O.D.F.J 

.  6^  June  1837. 

First  Division. — (G.D.F.) 

No.  278. — Albxandeb  Gbant,  Advocator,  v.  Messrs 
Walker,  Grant,  and  Company,  Respondents, 

Stamp — Pars  Judids — Revenue^ 05een;e(i  on  the  bench,  (I,) 
TTiat  where  a  queetion  arises  a§  to  the  party  who  shall  first  hear 
the  expense  of  procuring  the  proper  stamp  to  be  attached  to  tm* 
stamped  documents,  the  rule  is,  that  the  person  who  propose* 
in  the  outset  to  have  it  done  shaU first  bear  it,  reserving  the 
ultimate  question  of  expenses  to  the  issue  of  the  cause.  The 
apportionment  then  appears  to  be  regulated  by  the  fact,  whether 
or  not  one  or  both  of  the  parties  have  taken  benefit  by  the  do^ 
cument :  (2.)  That  a  party  was  not  liable  in  any  part  if  the 
expense  of  stamping,  wfien  he  judicial^  stated  that  he  was 
willing  that  his  case  should  be  decided  without  reference  to  the 
document  proposed  to  be  stamped. 

The  respondents  are  lessees,  under  the  advocator 
or  his  author,  of  the  Aberlour  distillery,  by  vhrtue  of 
certain  conditions  of  lease,  which  were  unstamped. 
A  question  having  arisen  as  to  the  extent  of  the  area 
which  the  respondents  were  entitled  to  possess,  it  waa 
submitted  to  two  referees,  and  they  having  differed  in 
opinion,  the  question  was  decided  by  the  award  of  an 
oversman,  the  Sheriff-substitute  of  Morayshbre,  who 
found  the  respondents  entitled  to  a  certain  stance  of 
ground  in  dispute,  to  be  used  for  a  certain  purpose. 
Thereafter,  Grant  applied  to  the  Sheriff  for  interdict 
against  certain  erections  the  respondents  were  in  the 
course  of  making,  which  was  ultimately  refused  by  the 
Sheriff,  in  respect  they  were  entitled  to  make  them,  in 
terms  of  the  lease.  Grant  advocated,  and  in  the  closed 
record  he  stated  that  the  respondents,  by  building 
thereon,  had  used  the  stance  of  ground  for  another 
purpose  than  they  had  a  right  to  do  under  the  award 
of  the  oversman ;  and  he  founded  on  the  terms  of  the 
lease  and  the  award.  When  the  case  came  before  the 
Lord  Ordinary,  he  appointed  the  missive  articles  and 
conditions  of  tack,  and  minute  of  reference  and  award, 
io  b^  stamped  at  the  oMitusil  expente  of  tbe  parties. 
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The  respcmdents  reclaimed  against  this  interlocutor, 
in  00  far  as  they  were  found  liaMe  in  any  part  of  the 
expense  of  stamping. 

At  advising,  they  stated  that  they  did  not  found  on 
the  lease;  and  they  pleaded  that  the  oversman.had  no 
right  to  specify  the  use  to  which  the  stance  of  ground 
should  be  appropriated ;  and  as  the  advocator  alone 
founded  on  the  unstamped  documents,  and  called  in 
question  their  right,  he  ought  to  bear  the  whole  expense 
of  stamping. 

Lord  PreddenL — It  is  only  meantime  that  the  expense  is 
thrown  on  the  respondents ;  if  they  be  in  the  right,  the  reclaimer 
will  have  to  bear  the  whole  expense. 

Penney  for  respondents, — The  documents  are  not  necessary 
for  trar  case.  The  other  party  is  in  petitorio,  and  I  am  quite 
willing,  on  the  part  of  my  clients,  that,  so  far  as  their  case  is 
ooncemed,  the  documents  be  withdrawn  from  process,  and  the 
case  be  decided  without  Chem.  Besides,  we  have  brought  a  re- 
duction of  the  documents,  and  it  would  be  a  singular  thing  to 
make  us  liable  in  the  expense  of  stamping  documents,  where  our 
Interest  is  to  reduce  them. 

Whigkamfor  rtekumer It  b  quite  impossible  to  decide  the 

case  without  them.  It  depends  on  the  whole  documents  taken 
together. 

Lord  GiUies — The  best  way  will  be  to  list  the  case  till  the 
documents  are  stamped. 

Lord  Corehoute, — Where  a  dispute  arises  as  to  the  party  who 
shall  be  at  the  expense  of  stamping,  I  have  always  understood 
that  the  practice  is  this,  to  throw  the  expense  first  on  that  party 
who  proposes  that  the  deeds  should  be  stamped,  reserving  the 
question  of  ultimate  liability.  If  it  appear  afterwards  that  the 
party  who  suggested  that  procedure  has  taken  benefit  by  the 
document,  a  part  of  the  expense  will  have  to  be  borne  by  him ; 
but  it  would  be  hard  to  put  him  to  expense,  if  it  turn  out  that 
be  takes  no  benefit  by  the  deed ;  and  much  more  so,  if,  from 
the  very  outset,  he  says  that  he  is  willing  that  the  document  be 
thrown  aside,  and  that  his  case  be  determined  without  it.  We 
have  not  heard  the  merits  of  this  case,  and  know  nothing  of  it ; 
but  we  shall  be  able  to  say  aftem'ards  who  should  l^ar  the 
whole  expense. 

Lord  Mackenzie It  would  be  hard  to  throw  any  part  of  the 

expense  of  stamping  documents  on  the  party  who  says  he  has 
brought  a  reduction  of  the  documents. 

Lord  President, — I  would  give  credit  to  the  Lord  Ordinary 
for  having  adopted  the  best  method  here.  He  knows  the  case. 
We  have  not  heard  it  argued.  I  would  therefore,  with  him, 
luve  the  stamping  done  at  the  mutual  expense  of  the  parties. 

The  Court 

"  Recal  the  interlocutor  reclaimed  against  hoc  statu,  and  remit 
the  cause  again  to  the  Lord  Ordinary  to  hear  parties,  and  to  do 
therein  as  shall  be  just." 

Lord  Ordinary,  Cockburn Act,  Whigham  ;  James  M'Innes, 

8.S.C.,  Agent, — AU,  Penney,  W.  Forbes,  junior;  Roy  and 
Wood,  W.S.,  Agenu,-^B,,  C&rA.— [G.D.F.J 


9th  June  1837. 
First  Division (G.D.P.) 

No.  279. — John  Atholl  Bannatyne  Murray  Mac- 
OREOOR,  Curator  Bonis  for  his  Grace  John  Duke  of 
Atholly  Petitioner. 

Process — Curator  Bonis  of  an  Insane  Person — Powers Land- 
lord and  Tenant — Authority  granted  to  the  curator  bonis  of 
an  insane  person  to  reduce  the  rent  and  alter  the  mode  ofcrop^ 
ping  of  a  farm,  as  he  should  see  fit  in  the  circumstances ;  but 
the  Court  reserved  aU  question  of  responsibility  as  to  the  due 
exercise  by  the  curator  of  the  authority  so  granted--- Observed 
on  the  bench,  that  it  was  not  competent  to  relieve  the  curator 
of  all  responsibility. 

The  petitioner,  the  curator  boHis  to  the  present  Duke 


of  Atholl,  who  is  insane,  presented  this  apptication, 
praying  the  Court 

"  to  appoint  this  petition  to  be  intimated  to  the  Right  Honour- 
able I^rd  Glenlyon,  the  Right  Honourable  the  Viscountess 
Strathallan,  and  to  the  Right  Honourable  Viscount  Strathallan 
for  his  interest  $  to  Lady  Elisabeth  Idacgregor,  and  Sir  Evan 
Murray  Macgregor,  her  husband,  for  his  interest,  or  to  their 
known  agents :  and  also  in  the  minute-book  and  on  the  walls ; 
and  thereafter,  upon  resuming  consideration  of  the  petition,  to 
authorise  the  petitioner,  as  curator  bonis  to  his  Grace  the  Duke 
of  Atholl,  to  reduce  the  present  rent  of  the  tsim  of  East  Nether 
Benchill,  possessed  by  William  Ritchie,  to  a  sum  of  not  less 
than  £116  Sterling,  and  that  for  the  term  and  endurance  of 
the  present  lease  of  said  farm  yet  to  run ;  and  to  alter  the  crop- 
ping of  said  &rm  fiom  a  four  to  a  live-shift  rotation :  Also  in 
like  manner  to  reduce  the  rent  paid  by  widow  Robertson,  for 
the  possession  of  SpeedyhiU,  to  a  sum  not  less  than  £30,  and 
that  during  the  term  and  endurance  of  the  present  lease  of  said 
fiirm :  Also  the  rent  presently  payable  for  the  farm  of  Wester 
Logierait  by  James  M' Oilier  vie,  to  a  sum  not  less  than  XI 73. 
9s.,  and  that  for  the  term  and  endurance  of  the  present  lease  of 
said  &rm ; — all  as  expressed  and  contained  in  the  report  of  the 
said  WiUiam  and  James  Chalmers  hereto  appended ;  or  to  re- 
duce the  said  rents  to  such  reasonable  sum  as  your  Lordships 
may  think  a  fiur  and  proper  rent  for  the  said  fiums,  or  to  ac- 
cept renunciations  of  said  leases ;  or  to  do  further  or  otherwise 
in  the  premises  as  to  your  Lordships  shall  seem  proper.'* 

The  application  was  fortified  by  a  report  from  quali- 
fied persons  in  agricultural  matters,  certifying  the  ne- 
cessity of  this  procedure.  This  petition  was  specially 
intimated  to  the  parties  interested,  who  concurred  in 
the  propriety  of  the  application. 

At  advbing. 

Lord  Machenzie, — I  feel  it  doubtful  whether  we  should  grant 
this  prayer,  without  some  qualification.  I  do  not  think  it  com- 
petent to  relieve  the  curator  of  responsibility. 

Lord  President, — It  has  always  been  the  practice  to  grant 
the  prayers  of  such  applications,  so  long  as  I  have  sat  here. 

Lord  Corehouse, — I  Imow  that  there  are  cases,  though  I  do 
not  at  the  moment  recollect  the  names,  where  the  applications 
were  refused,  which  sought,  in  such  circumstances,  to  relieve 
the  factor  or  curator  of  responsibility.  I  have  heajrd  it  stated 
from  the  chair,  I  believe  in  the  time  of  Sir  Ilay  Campbell,  that 
it  was  incompetent  to  grant  such  a  prayer,  without  at  least  care 
being  taken  in  the  interlocutor  to  prevent  it  being  aopposed 
that  the  curator  bonis  was  to  be  freed  from  responsibility.  I 
do  not  think  it  competent,  without  guarding  the  interlocutor. 

Lord  Gillies, — I  think,  in  the  case  of  BiUie,  it  was  granted, 
but  I  have  always  considered  the  practice  very  doabtfuL 

The  Court 

"  authorise  the  petitioner  to  ezerdse  his  power  of  cmmtor  boms 
in  reducmg  the  rents,  and  allowing  the  croppings  of  the  fiums, 
as  seems,  in  the  circumstances  of  the  case,  to  be  reaaonable,  ao- 
cordiiig  to  the  prayer,  reserving  responsibility  as  to  the  due 
ezerdse  of  said  authority."  * 

Authorities  for  Petitioner ^M'Lean,  25th  June  1828;  SL6, 

1018.  Peddie,  Idth  Dec.  1822 ;  2  S.  and  D.  88.  Robertson, 
24th  Jan.  and  13th  Dec.  1823 ;  2  S.  and  D.  150  and  579. 

Act,  Patton;   H.   Graham,   W.S.,   Agent — D.,    Clerk,^ 

[G.D.F.J 

«  Next  day,  10th  June  1887,  in  reference  to  the  case  of 
J.  A.  Bfaqgregor  Murray,  when  the  petition  of  D.  Bfilne  for  au- 
thority to  enter  vassals  was  moved  in  the  coarse  of  the  single 
bills,  the  Lord  President  stated,  that  the  Court  had  resolved 
henceforth  only  to  grant  to  &ctors  "the  usual  povrera,"  and  not 
to  qualify  their  responsibility,  or  to  let  it  be  supposed  that  their 
responsibility  was  qualified  in  acting  in  such  matters.  Thus 
howerer,  io  the  first  instance ;  leaving  it  to  ftctors  afterwards 
to  state  to  the  Court,  by  incidental  petition,  if  any  thing  should 
arise  which  required  the  inteifiutnce  of  the  Court  in  the  ma- 


1837.] 
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9/A  Jun$  1837. 
FiasT  DinsioN. — (G.D.P.) 
No.   280. — Hunt    and   Mandatory,  Pursuers^  v. 

Messrs  Taylor  and  Company,  Defenders. 
Messrs  Taylor  and  Company  Raisersy  v.  Hunt  and 
Featherstone,  Defenders. 

Principal  and  Agent — Sale — Broker — Liability — A  trader  hav- 
ing dealt  wUh  an  acknowledged  broker,  but  in  the  belief  that 
the  broker  had  sold  for  his  own  behoof  and  thereafter  rejused 
to  pay  the  brokers  principal,  when  divulged —  Cvreumstanees 
in  which  the  principal  was  found  entitled  to  recover  from  the 
trader  the  value  of  the  goods  so  sold  by  the  broker. 

Process  —  M  uld  plepoindlng — Competency —  Circumstances  in 
wkick  a  process  of  multiplepoinding  was  dismissed  as  mcompC' 
tent. 

The  defenders,  Taylor  and  Company,  who  are  soap- 
boilers in  Leith,  purchased  several  parcels  of  bone  fat  in 
1836,  from  a  Mr  Featherstone  of  London,  whom  they 
knew  and  admitted  to  be  a  broker  there.  They  had  pcud 
him  the  invoice  price  of  all  the  parcels  except  the  last, 
when  the  pursuer,  in  January  1836,  claimed  from  the 
defenders  the  price  of  the  whole,  amounting  to  £219 ; 
but  as  they  had  acted  and  settled  with  Featherstone  all 
along  on  the  hypothesis  that  he  had  sold  for  his  own  be- 
hoof, they  refused  to  recognise  the  pursuer's  claim.  At 
the  time  of  demanding  payment,  die  pursuer  sent  the 
defenders  a  copy  of  a  contract  between  him  and  Fea- 
therstone, by  which  it  appeared  that  Featherstone  had 
sold  the  goods  in  question,  as  broker,  for  behoof  of 
Hunt ;  and  shortly  after  this  action  was  raised,  tliere 
was  also  transmitted  to  the  defenders  the  following  let- 
ter from  Featherstone : 

"  1  beg  to  inform  you  that  the  grease  shipped  to  you  from 
the  Leith  and  Berwick  Wharf,  Trongate,  near  the  Tower  of 
London,  as  under,  was  not  my  property,  and  that  I  consent  to 
jour  paying  Mr  Jared  Terrett  Hunt,  of  Upper  Fore  Street, 
Lambeth,  i£e  price  thereof,  and  taking  his  receipt  as  your  dis- 
charge." 

On  their  continued  refusal,  the  pursuer  raised  an 
action  for  the  value  of  the  whole,  viz.,  £219>  being 
ignorant  that  payment  of  all  but  the  last  parcel  had 
been  made  to  Featherstone,  but  after  the  action  came 
into  Court,  having  ascertuned  the  fact,  he  restricted 
the  demand  to  £1 1 1.  17.  3. 

The  defenders  pleaded — (1.)  The  goods,  of  which  it 
is  the  object  of  the  action  to  recover  the  price,  never 
having  been  sold  or  delivered  by  the  pursuer  to  the 
defenders,  they  are  not  liable  to  him  for  any  balance 
arising  on  the  account  libelled.  (2.)  Even  if  Mr  Fea- 
therstone's  letter  to  the  defender,  of  March  25,  1836, 
written  three  weeks  after  the  execution  of  the  summons, 
could  be  received  as  a  mandate,  or  order  authorising 
the  payment  of  the  sum  in  dispute  to  the  pursuer,  the 
defenders  are  only  bound  to  make  this  payment  upon 
a  discharge  from  Mr  Featherstone,  and  upon  recover- 
ing payment  of  the  whole  expenses  incurred  by  them. 

On  the  allegation  that  they  ^ere  not  in  safety  to 
pay  to  Hunt,  they  raised  an  action  of  multiplepoind- 
ing, consigning  the  amount,  to  which  the  objection  was 
taken,  that  there  was  no  double  distress. 

nagement,  and  if  cases  did  arise  in  which  the  Court  judged  it 
proper  to  interfere,  such  cases  would  be  judged  of  by  the  dr. 
cumstances,  but  any  qualification  limidng  Sie  responsibility, 
would  not,  in  the  first  instance,  be  granted,  nor  widiout  cause 
being  first  shown. 


In  the  original  action,  the  Lord  Ordinary,  on  18th 
January  1837,  repelled  the  defences,  and  decerned  in 
terms  of  the  libel,  appending  the  fc^lowing  note : 

"  As  the  defenders  seem  to  have  been  kept  in  ignorance  by 
Feathei  stone,  of  the  person  from  whom  the  goods  were  pur- 
chased, there  was  no  impropriety  in  them  decUning  at  first  to 
comply  with  the  demands  of  the  pursuer.  But  as  the  libel  was 
restricted  to  the  sum  confessedly  unpaid  by  the  defenders  to 
Featherstone,  and  as  they  were  apprised  by  Featherstone's  let- 
ter of  the  25tb  March,  put  into  process  alongst  with  the  sum- 
mons, that  he  had  no  property  in  the  goods, — ^then  fiurther 
opposition  appears  to  the  Lord  Ordinary  to  have  been  most 
unnecessary,  and  most  censurable.** 

Of  the  same  date,  the  Lord  Ordinary  dismissed  the 
action  of  multiplepoinding.  Taylor  and  Company  re- 
claimed in  both  actions.     At  advising. 

Solicitor' General  ai^ed,  that  the  defenders  were 
not  entitled  to  pay  Hunt  even  after  Featherstone's  let- 
ter, as  the  terms  of  it  were  by  no  means  clear. 


Lord  Gillies. — It  is  dear  they  were  aware  that  Featherstone 
was  a  broker,  and  until  Hunt  came  forward,  they  were  in  safety 
to  pay  the  broker.  After  that,  however,  it  appears  they  re- 
fused to  recognise  him  in  that  character.  Why,  I  don't  know. 
I  agree  with  the  Lord  Ordinary  in  both  acdons. 

Lord  Corehouse. — I  am  very  dear  that  Taylor  and  Company's 
pleas  in  both  actions  are  untenable. 

The  other  Judges  concurred,  and  the  Court  unani- 
mously refused  both  notes. 

Lord  Ordinary,  Fullerton. — Act.  Dean  of  Faculty  (Hope) ; 
Robert  Webster,  S.S.C.,  Agent.  —  Alt.  Solicitor-General 
(Rutherfurd),  T.  Maitland ;  Roderick  Mackenzie,  W.S.,  Agent, 
— D.,  CfcrA— fO.D.F.] 


9th  June  1837. 
First  Division (G.D.F.) 

No.  281. — Robert  Stocks,  Suspender^v.  Mrs  Chris- 
tina Whyte  or  Gardner  and  Others,  Respon- 
dents, 

Presumption— Evidence — Payment — Debtor  and  Creditor-^ 
Suspension — Personal  Exception — Acquiescence — A.  andB» 
were  mutuaUg  debtor  and  creditor  to  one  another :  the  one  by 
an  heritable  bond^  the  other  in  terms  of  a  lease.  The  interest 
chargeable  on  the  bond  was  Jour  per  cent.,  but  it  was  provided 
that,  t^Ur  a  certain  term,  it  should  be  five  per  cent.  The  reni 
payable  by  B,  was  greater  than  the  amomnt  of  interest  on  the 
bond,  even  at  five  per  cent.  A.,  after  the  term  contemplated 
for  raising  the  interest,  lodged  with  B.  an  account,  showing 
the  debit  and  credit,  on  which,  after  that  term,  he  only  charged 
himself  with  four  per  cent.,  and  he  sent  payment  of  a  balance 
which  he  stated  against  himself:  B.  received  the  balance,  and 
stated  no  objection  to  the  rate  of  interest —  Circumstances  in 
which  the  Court  held,  on  B.'s  death,  when  the  account  was 
found  in  his  repositories,  that  it  was  to  be  presumed  that  he 
had  acquiesced  in  the  rate  of  interest  charged  by  A.  against 
himself. 

In  January  1826,  the  suspender  granted  an  heritable 
bond  to  his  brother-in-law,  the  late  Provost  Whyte  of 
Kinghom,  for  £7000  over  the  lands  of  Abden.  The 
suspender  took  himself  bound  to  pay  the  principal  at 
the  next  term  of  Whitsunday,  and  *<  the  due  and  legal 
annualrent  of  the  said  principal  from  the  date  hereoP 
to  the  term  of  payment,  and  half-yearly,  termly,  and 
proportionally  thereafter,  at  two  terms,  Whitsunday 
and  Martinmas,  during  the  not-payment.  A  condition 
of  the  following  nature  was  then  introduced : 

"  It  is  hereby  expressly  conditioned  and  provided,  that  in 
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case  I  or  my  foretaids  ahail  from  time  to  time,  diiring  the  fire 
years  from  and  afler  Whitsunday  next,  pay  or  <»U8e  to  be  paid 
to  the  said  Robert  Whyte  and  his  foresaids  the  annuairent  of 
the  said  £7000,  at  the  rate  of  four  per  cent,  per  annum,  at  the 
terms  of  Whitsunday  and  Martinmas,  half-yearly,  when  the 
same  shall  fall  due,  or  within  the  space  of  thirty  ^ys  after 
each  of  the  said  terms  of  Whitsunday  and  Martinmas,  that  then 
and  as  often  as  the  said  annuairent  shall  be  so  paid,  during  the 
sidd  fiye  years,  the  said  Robert  Whyte  and  his  foresaids  shall, 
during  the  said  five  years,  but  no  longer,  in  consideration  of 
such  prompt  payment,  be  bound  to  accept  thereof,  in  lieu  and 
satisfaction  c^  the  legal  interest  of  the  said  principal  sum^  and 
to  allow  the  said  principal  sum  of  £7000  to  remain  in  the 
hands  of  the  said  Robert  Stocks  and  his  foresaids,  and  not  to 
demand  repayment  of  the  same  within  five  years  from  the 
term  of  Whitsunday  next ;  but  if  the  said  annuairent  of  four 
per  cent,  per  annum  shall  not  be  punctually  paid  at  the  terms 
above  mentioned,  then  and  in  that  case,  and  also  on  the  ex- 
piry of  the  said  five  years,  the  legal  annuairent  before  ex- 
pressed shall  be  due  and  payable,  as  if  no  restriction  thereof 
for  the  said  five  years  had  been  herein  contained;  and  the 
said  Robert  Whyte  and  his  foresaids  shall  be  entitled  to  de- 
mand repayment  of  the  said  principal  sum  of  £7000,  in  the 
same  manner  as  if  the  above  obligation  not  to  demand  repay- 
ment thereof  for  the  said  period  of  five  years  had  never  been 
granted." 

In  1826,  a  short  time  before  the  execution  of  the 
bond,  Whyte  had  taken  a  nine  years'  lease  of  part  of 
the  lands  of  Abden,  at  a  yearly  rent  of  £400.  The  sus- 
pender and  Whyte  being  thus  mutually  debtor  and 
creditor  to  each  other,  it  appeared  that  for  several  years 
an  occasional  accounting  took  place,  without  any  final 
settlement  of  accounts  being  doqueted  between  them. 
Thus  it  appeared,  that  soon  afler  Martinmas  1828,  the 
suspender  rendered  an  account  to  Whyte,  by  which 
he  brought  out  a  balance  due  to  himself,  as  at  that 
date,  of  £600  Sterling;  and  at  Whitsunday  1829,  ano- 
ther account  was  rendered  to  Whyte,  bringing  out  a 
balance  in  the  suspender's  favour  of  £1000.  No  acf- 
justment  took  place,  but  Whyte,  on  15th  May  1829, 
granted  his  bill  for  £1000,  for  the  alleged  balance  of 
£1000,  having  previously  in  his  possession  a  letter 
from  the  suspender,  in  which  he  stated,  that  **  should 
there  appear  any  error  in  the  accounts  I  gave  you,  on 
either  side,  both  parties  are  of  course  liable  to  rectify." 
A  third  account  was  rendered  in  July  1830,  which  was 
not  adjusted,  and  a  fourth  at  Martinmas  1831.  The 
period  when  the  diminished  rate  of  interest  expired 
was,  according  to  the  bond,  at  the  previous  term  of 
Whitsunday  1831.  In  the  account  rendered  at  Mar- 
tinmas 1831,  the  suspender  debited  himself  with  Uie 
half-year's  interest  then  due,  which  he  stated  at  £140, 
being  at  the  rate  only  of  four  per  cent.,  and  he  brou^t 
out  a  balance  in  favour  of  Whyte  of  £74.  17.  8.  In 
transmitting  this  account  he  wrote  the  following  letter: 

'*  I  send  states  of  our  accounts  up  to  this  date,  which  I  hope 
you  will  find  right,  I  send  also  the  balance  due  by  me,  and  you 
will  be  so  good  as  return  the  above  account  with  your  name, 
and  we  can  afterwards  exchange  stamp-reoeipts  if  you  consider 
it  necessary." 

It  did  not  appear  that  Whyte  objected  to  the  sus- 
pender charging  himself  with  interest  only  at  four  per 
cent.  Whyte  received  payment  of  the  £74.  17.  8^ 
and  the  auspender  alleged  tiiat  he  took  that  payment 
in  acknowledgment  of  the  accuracy  of  the  account,  and 
as  being  satisfied  with  the  rate  of  interest  charged^  but 
this  iras  denied.    At  Whitsunday  1834,  an  tMottni 


was  transmitted  by  the  suspender  to  Whyte,  including 
a  state  of  debit  and  credit  from  Martinmas  1831  to 
Whitsunday  1834.  In  that  account  he  charged  him- 
self, as  formerly,  with  interest  at  four  per  cent,  and 
by  debiting  Whyte  with  the  £1000  bill  and  other 
items,  he  stated  a  balance  against  himself  of  £5347. 
4s.  7d.,  as  at  Whitsunday  1834. 

Whyte  died  on  28th  June  1834,  when  both  accounts 
were  found  in  his  repositories.  In  regard  to  the  last 
account,  it  was  alleged  that  it  never  was  shown  to  him, 
as  he  was  on  his  deathbed  when  it  was  transmitted. 
The  suspender's  counter  averments  in  regard  to  this 
matter  were  denied.  The  suspender  did  not  admit 
the  chargers'  averments,  but  stated  that  he  himself  had 
delivered  the  account  in  question  to  Whyte  personally, 
who  expressed  himself  satisfied  with  it,  and  requested 
the  suspender  to  pay  £300  into  the  Glasgow  Bank  to 
his  credit.  It  appeared  that  the  suspender  had  done 
so  on  24th  May  1834,  but  there  was  no  evidence  that 
it  was  by  authority  of  Whyte.  The  suspender,  it  was 
stated,  had  at  the  same  time  offered  pa3rment  of  £47. 
4s.  6d.  to  the  agent  of  Whyte,  to  be  carried  to  him, 
but  he  having  declined,  it  was  likewise  paid  into  the 
bank, — ^thereby,  according  to  his  own  statement,  dimi- 
nishing the  balance  against  him  to  £5000. 

After  Whyte's  death,  his  children  (the  chargers)  re- 
fused to  take  less  than  five  per  cent.,  in  terms  of  the 
bond,  after  Whitsunday  1831 ;  and  they  stated  the 
sum  due  by  Whyte,  as  at  Whitsunday  1835,  to  be 
£1788,  thereby  reducing  the  sum  due  by  the  bond  to 
£5212.  Of  this  sum  a  requisition  of  payment  was 
made  but  refused,  as  the  suspender  brought  out  a  ba- 
lance only  of  £4752,  proceeding  on  the  assumption 
that  Whyte  had  acquiesced  in  the  whole  accounts  ren- 
dered. He  accordingly  tendered  payment  of  that  sum, 
but  it  being  rejected,  he  consigned  the  same  in  bank 
on  15th  May  1835,  in  his  own  name,  intimating  to  the 
chargers  that  he  had  done  so,  that  it  was  at  their  dis- 
posal, and  that  he  held  himself  only  liable  in  bank  m- 
terest  thereon* 

A  charge  was  then  given  on  the  bond  for  £7000^ 
under  the  above  deduction  of  £1788.  Of  this  charge 
Stocks  presented  a  bill  of  suspension,  which  was  refused 
by  the  Lord  Ordinary ;  but  having  offered  at  the  bar, 
on  advising  a  reclaiming  note  in  the  Inner- House  (13th 
February  1836),  to  pay  to  the  chargers  the  sum  con- 
signed, and  further,  to  consign  the  balance  charged 
for,  he  at  the  same  time  getting  a  discharge  and  re- 
nunciation of  his  bond  to  Whyte,*— the  Court  remitted 
to  the  Lord  Ordinary  to  pass  the  bilL 

It  woB  pletided  by  the  suspender,  That  he  was  not 
liable  in  more  than  four  per  cent,  interest  after  Whit- 
Sunday  1831,  in  respect  tiiat  Whyte  allowed  the  money, 
so  long  as  he  lived,  to  remain  thereafter  in  the  suspen- 
der's hands  upon  the  same  footing  as  prior  to  that  term, 
and  thai  it  must  be  presumed  that  he  aeqmesced  in 
being  credited  with  interest  at  the  rate  cf  four  per 
cent.,  which  was  then  the  highest  market  rate  of  in- 
terest of  money  invested  upon  such  securities.  (2.) 
The  suspender  is  not  liable  for  interest  upon  the  debt 
posterior  to  his  consignation  thereof  at  Whitsunday 
1835,  in  respect  that  such  consignation  was  made  in 
conformity  with  the  conditions  of  the  Ixmd  and  dispo- 
sition in  security,  and  with  the  acquiescence  of  the 
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chargers;  and  that,  besides,  it  was  necessary,  in  ooa-i 
sequence  of  their  not  delivering  the  bond  and  dispo8i<* 
tion  in  secority,  with  a  ralid  discharge  and  renunciation 
thereof,  at  the  time  when  it  was  agreed  the  debt  should 
be  paid. 

The  chargers  pleaded — (1.)  The  sum  charged  for 
being  liquidated  and  ascertained  by  the  bond,  it  is  in-* 
competent  to  suspend  the  diligenoe^  on  the  ground  of 
iUiquid  and  disputed  chums,  or,  under  the  present  pro-* 
cess  of  suspension,  to  involTe  the  chargers  in  a  gene^ 
ral  count  and  reckoning  with  the  suspender,    (2«)  The 
tender  and  alleged  consignation  by  the  suspender  at 
Whitsunday  1836,  afford  no  grounds  for  suspending 
the  charge,  in  respect  that  the  sum  tendered  was  less 
by  £459*  6.  2^«  than  the  sum  then  truly  due  to  the 
chargers,  while  the  subsequent  deposit  by  the  suspen- 
der in  the  Commercial  Biuik,  was  not  of  the  nature  of 
a  consignation  for  behoof  of  the  chargers,  but  truly  on 
his  own  account,  and  to  his  own  credit.    (3.)  The 
chargers  are  entitled,  in  terms  of  the  bond  <m  which 
their  diligenee  proceeds,  to  state  interest  against  the 
suspender  at  the  rate  of  five  per  cent,  from  and  after 
Whitsunday  1831,  while  he  has  produced  no  legal  evi- 
dence to  found  a  presumption,  and  fhr  lees  to  prove, 
that  Mr  Wh3rte  agreed,  contrary  to  the  terms  of  the 
bond,  to  restrict  the  rate  of  interest  to  four  per  cent, 
subsequent  to  that  term.    (4.)  The  suspender^s  liability 
for  interest  under  the  bond  charged  on,  was  in  no  way 
interrupted  by  his  deposit  of  £4752.  5.  6.  in  the  Com- 
mercial Bank  on  the  16th  of  May  1835,  in  respect 
that,  besides  being  greatly  less  than  the  sum  then  truly 
due,  it  was  made  in  his  own  name,  and,  as  the  receipt 
produced  bears,  placed  to  his  own  credit,  and  not  con- 
signed in  terms  of  the  bond  for  behoof  of  the  chargers* 

"  16tA  Fehnuny  1837 The  Lord  Ordinary  having  heard 

parties'  procurators,  and  considered  the  process  and  productions 
—Finds  that  the  late  Mr  Whyte  held  a  bond  from  the  suspen- 
der, dated  January  1826,  for  X7000,  which  ■uni  was  to  remain 
in  the  hands  of  the  suspender  for  five  years  certain,  from  Whit* 
Sunday  1826,  bearing  interest  at  four  per  cent,  it  being  pro* 
vided  that  at  the  expiration  of  the  said  term  legal  interest  was 
to  be  payable-:  Finds  that,  on  the  other  hand,  Mr  Whyte  held 
a  farm  on  lease  from  the  suspender,  at  the  rent  of  £400 :  Finds 
that  the  five  years  mentioned  in  the  bond  expired  at  Whitsun- 
day 1831  :   Finds  that,  on  the  11th  of  November  1831,  the 
suspender  transmitted  an  aooount>-cnrrent  to  the  late  Mr  Whyte 
of  their  mutual  transactions  to  that  date ;  and  that  in  the  said 
account  be  debits  himself  with  interest  on  the  bond,  for  the 
last  balf  year  from  the  Whitsunday  preceding,  at  the  rate  only 
offbnr  per  cent. :  Finds  that  the  balance  on  the  said  account 
was  £74.  17.  B.,  and  that  the  said  sum  was  sent  by  the  sus- 
pender to,  and  was  received  by  the  late  Mr  Whyte :  Finds  that 
the  said  account  was  retained  by  Mr  Whyte,  and  no  objection 
made  by  him  to  any  of  its  articles :  Finds  that  another  account 
was  transmitted  to  the  hite  Mr  Whyte  on  the  15th  of  BCay  1834, 
about  six  weeks  before  bis  death,  in  which  the  suspender  again 
debited  himself  only  with  interest  on  the  bond  at  the  rate  of 
four  per  cent. :  Finds  that  both  of  those  acooonts  were  found 
in  the  repositories  of  Mr  Whyte  at  his  death ;  and  finds  it  not 
proved  that  he  ever  ol^ected  duiing  his  lifetime  to  the  said 
tare  of  interest :  Finds  that,  in  these  circumstances,  the  late 
Mr  Wbyte,  by  not  objecting  to  the  rate  of  interest  charged  in 
the  account,  and  by  thus  depriving  the  debtor  of  the  option  of 
paying  up  the  principal  if  the  said  rate  of  interest  had  been  ob* 
lected  to,  must  be  held  to  have  acquiesced  in  the  said  rate  of 
interest :  And,  thepefore,  in  regard  to  the  amount  of  the  inter- 
est from  Whitsunday  1881,  to  the  15di  of  May  1835,  aoataina 
the  reasons  of  suspension :  Farther,  in  respset  the  principal. 


ifith  interest  at  the  foresaid  rate  of  four  per  cent.,  was  ten« 
dered  to  the  chargers,  was  refused,  and  was  in  consequence 
lodged  in  a  bank  by  the  suspender,  with  an  offer  to  make  over 
the  deposit  receipt  when  the  chargers  chose :  Finds  the  sus- 
pender liable  only  in  bank  interest  from  the  last  date  of  the 
15th  of  May  1635,  and  decerns  accordingly:  And  farther,  ap- 
points the  case  to  be  enrolled,  that  the  ot^er  minor  points  of  the 
cause  may  be  disposed  oi 

'*  Note — The  Lord  Ordinary  has  no  doubt,  that,  by  the 
terms  of  the  bond,  the  legal  rate  of  interest  was  exigible  from 
the  debtor  after  Whitsunday  1831.  The  only  question  is. 
Whether  there  u  not  sufficient  ground  for  the  presumption  that 
the  creditor  acquiesced  in  the  continuance  of  the  loan  at  the  for- 
mer rate,  and  whether  the  debtor  was  not  fidrly  entitled  to  rely 
on  that  presumption  ? 

"  In  conridering  this  question,  all  the  circumstances  must  be 
kept  in  view.  The  suspender  was  debtor  in  the  half-yearly 
interest  on  the  bond ;  but  the  late  Mr  Whyte,  the  creditor  in 
the  bond,  was  debtor  in  the  larger  sum  of  the  half-yearly  rents 
of  the  fiirm  which  he  held  from  the  suspender.  While  the 
principal  sum  in  the  bond  was  not  called  up,  the  suspender  had 
thus  to  receive  money  from,  and  not  to  pay  money  to,  Mr 
Whyte.  This  led  to  an  occasional  accounting  between  the 
parties.  On  the  Uth  of  November  1831,  there  being  then 
half  a  year's  interest  due  on  the  bond,  from  the  Whitsunday 
preceding,  when  the  period  fixed  in  the  bond  had  expired,  the 
suspender  furnished  an  account  to  Mr  Whyte  up  to  that  date, 
in  which  the  last  half-year's  interest  is  distinctly  charged  at 
£140,  being  only  four  per  cent.  The  balance  brought  out  is 
£74.  17.  8.  In  the  note  subjoined  to  the  account  the  sus- 
pender writes — *  I  send  you  the  balance  due  by  me,*  and  it  is 
not  denied  that  this  sum  was  received  by  Mr  Whyte ;  but  it  is 
said  that  it  was  not  received  as  a  balance.  It  is  no  doubt  true, 
that  the  account  was  not  returned  signed  by  Mr  Whyte,  agree- 
ably to  the  request  in  the  subjobed  note.  But  the  baknce 
was  received,  and  no  objection  ever  was  made  to  the  rate  of 
interest  charged  for  the  laist  half-year,  during  the  whole  period 
that  Mr  Whyte  survived.  The  second  account  was  transmit- 
ted on  the  25th  of  May  1835 :  with  regard  to  it,  the  presump- 
rion  of  acquiescence  is  not  so  strong,  as  it  is  said  that  Mr 
Whyte  was  then  on  his  deathbed.  But,  in  estimadng  the  true 
effect  of  the  silence  of  Mr  Whyte,  it  roust  not  be  thrown  out 
of  view,  that  the  market  rate  of  interest  on  heritable  securities 
was,  during  that  period,  not  higher  than  four  per  cent. 

"Considering  the  whole  drcumstanoes  of  the  case,  the  Lord 
Ordinary  thinks  that  there  arose  here  an  implication  on  which 
the  suspender  was  entitled  to  rely,  that  the  rate  of  interest  ten- 
dered by  him  was  held  sufficient.  The  mere  circumstance  of  a 
party  retaining  an  account  without  objecting,  may  not  be  in  all 
eases  conclusive.  But  here  it  as  to  be  observed,  Isl,  That  the 
entry  in  the  account,  as  to  interest,  was  a  dear  intimation  to 
the  creditor  that  the  suspender  proposed  only  to  pay  four  per 
cent.,  even  after  the  expiration  of  the  period  fixed  by  the  bond. 
And  he  was  entitled  to  a  definite  answer  on  this  point ;  for 
upon  that  answer  it  might  depend  whether  he  chose  to  pay  up 
the  principal  or  not.  2d/y,  It  cannot  be  said  that  he  was 
bound  to  pay  half-yearly,  and  was  consequently  bound  to  as- 
certain, each  successive  half-year,  whether  the  creditor  diose 
to  accept  the  lower  rate  of  interest  or  not.  For  as  the  rent 
payable  by  the  creditor  exceeded  the  interest  due  on  the  bond, 
It  was  Mr  Whyte,  the  creditor  in  the  bond,  who  had  to  pay 
each  half-year ;  and  as  he  did  not,  it  appears  to  the  Lord  Ordi- 
nary that  the  suspender  was  entitled  to  rely  on  the  principle  of 
the  aoooonting  adopted  in  the  state  sent  to  Bfr  Whyte,  as  long 
as  no  intimation  was  made  to  the  oontmry.  Even  in  a  ques- 
tion with  Mr  Whyte,  the  Lord  Ordinary  thinks  the  suspender 
would  have  been  entitled  to  found  on  his  silence  as  conclusive 
against  the  demand  for  the  higher  rate  of  interest.  But  the 
case  is  still  stronger  here,  where  the  claim  Is  made  by  his  re- 
presentatives, withool  the  slightest  evidence,  or  offer  of  evi-* 
denee,  in  so  fiv  as  the  Lord  Ordinary  understands,  that  Mr  Why  ta 
\eft  fuiy  intimation  of  his  intention  to  depart  from  that  under* 
standing,  which  his  own  silence  appeared  to  imply.*' 

Tlie  diargers  reclaimed.    At  advising,  counsel  fbr 
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the  reclaimers  were  heard.  The  Court,  however,  ex- 
pressed their  unanimous  concurrence  in  the  Lord  Or- 
dinary's interlocutor,  without  hearing  the  counsel  for 
the  suspender. 

Lord  Ordinary,  FuUerton. — Act.  Dean  of  Faculty  (Hope), 
Marshall;  Macmillan  and  Grant,  W.S.,  Agents — AlL  Solici- 
tor-General (Rutherfurd),  T.  Maitland;  J.  W.  M*Kenxie, 
W.S.,  Agent 8.,  Clerk fG.D.F.] 


9^  June  1837. 
Second  Ditibion (J.D.M.) 

No.  282. — Robert  Hutchisow  and  Company,  Piir- 
suers,  V.  The  Aberdeen  Banking  Company,  De- 
fenders, 

Executor-Creditor — Payment — Discharge — Letters  of  Adminis- 
tration— Title  to  Pursue — Domicile — A  person  domiciled  in 
England  diet  intettate,  leaving  a  turn  of  money  in  the  hands 
of  a  Scotch  banking  company,  who,  two  months  thereafter,  at 
the  request  of  the  brother  of  the  defunct  (and  there  being  at 
that  time  no  claim  nor  interpellation  on  the  part  of  any  Scotch 
creditor),  transmit  this  sum  to  their  London  bankers,  that  it 
may  be  paid  to  the  legal  representatives.  The  next  of  kin 
having  renounced,  an  English  creditor  of  the  deceased  obtains 
letters  of  administration  from  the  Prerogative  Court  of  Can^ 
terbury,  and  receives  payment  of  the  money  immediately  after 
its  transmission  to  England,  granting  a  receipt  as  adminietrator 
of  the  deceased.  Five  months  after  this  payment,  a  Scotch 
creditor  of  the  deceased,  in  virtue  of  a  decree-dative  as  execU' 
tor-creditor  of  the  defunct,  obtained  a  month  previous,  brings 
an  action  against  the  Scotch  banking  company  for  a  second  pay^ 
ment  of  the  sum  due  to  the  deceased,  on  the  ground  of  the  first 

.  having  been  unwarrantably  made  to  parties  holding  no  confir- 
mation from  the  Scotch  Courts — Held  by  the  Lord  Ordinary, 
(to  whose  interlocutor,  sustaining  the  defences,  the  Court  ad- 
hered) 1.  TTiat,  even  if  the  payment  would  not  have  been  avail- 
able, if  made  in  Scotland,  it  was  indieputahly  valid  as  made  in 
London,  to  which  place  the  funds  had  been  regularly  and  lawful- 
ly transmitted,  as  the  proper  forum  of  distribution ;  and,  2.  That 
it  was  equally  good,  though  it  should  be  held  as  made  in  Scot- 
land, in  respect  that  Engush  letters  of  administration  constitute 
a  good  title  to  pursue  in  this  country,  and  that  extrmudicial 
payments  made  bona  fide  to  a  party  holding  such  a  title,  are  a 
perfectly  good  discharge  to  the  debtor,  though  it  might  require 
confirmation  to  warrant  the  enforcement  of  a  decree  against  an 
unwilling  party, 

William  Thomson  died,  domiciled  in  London,  on  7th 
July  1834,  intestate,  the  defenders  then  owing  him  the 
sum  of  £336.  18s.  Thomson  was  indebted  to  the 
pursuers  in  a  considerable  sum,  and  he  was  also  large- 
ly indebted  to  Messrs  Grummersall  and  Gandell,  in 
England.  About  two  months  after,  viz.,  September 
1834,  the  defenders  received  a  letter  from  the  brother 
of  the  defunct,  requesting  them  to  transmit  the  balance 
in  their  hands  to  their  London  bankers,  that  it  might 
be  paid  to  the  legal  representatives.  At  this  time  no 
claim  had  been  made,  or  any  interpellation  given  on 
the  part  of  the  pursuers,  or  any  other  creditor  in  Scot- 
land; and  the  defenders  accordingly  remitted  the 
amount  to  Messrs  Glyn  and  Company,  and  notified 
the  fact  to  their  own  agents  in  London,  Messrs  Swain, 
Stevens,  and  Company,  with  instructions  to  them  to 
pay  it  over  to  the  parties  who  might  appear  to  have  the 
le^  title.  It  appears  that,  previous  to  this  time,  the 
next  of  kin  of  the  defunct  had  renounced  administra- 
tion, and  that  Messrs  Gummersall  and  Grandell,  who 
were  creditors  to  a  large  amount,  had  obtained  letters 
of  administration  from  the  Prerogative  Court  of  Can- 


terbury on  the  20th  of  August  preceding^ ;  and  that,  in 
consequence  of  information  from  the  brother  of  the 
defunct,  they  subsequently  applied  to  Messrs  Svain, 
Stevens,  and  Company  for  payment  of  the  debt  due  by 
the  defenders ;  and  they,  after  examining  into  the  tide, 
and  ascertaining  that  it  had  not  been  recalled,  drew 
the  money  from  Glyn  and  Company,  and  upon  tiie 
20th  September  paid  it  over  to  Gummersall  and  Gan- 
dell, upon  a  regular  receipt  from  them  as  adminis- 
trators of  William  Thomson  deceased.  In  Janoary 
1835,  the  pursuers  obtained  decreet-dative  as  execu- 
tors-creditors in  this  country  (though  they  had  do 
confirmation  till  May  thereafter) ;  and,  on  I6th  Febru- 
ary, five  months  after  the  money  had  been  thus  paid 
away  in  London,  gave  the  first  intimation  to  the  de^ 
fenders  of  their  claims  in  that  character ;  and,  after 
being  fully  informed  of  all  the  previous  transactioos, 
brought  the  present  action  for  a  second  payment  of  the 
sum  due  to  the  deceased,  on  the  ground  of  the  first 
having  been  unwarrantably  made  to  parties  holding  no 
confirmation  from  the  Courts  of  this  country. 

The  defence  was  twofold :  !«<,  That,  even  if  the  pay- 
ment would  not  have  been  available  if  made  in  Scotbod, 
it  was  indisputably  valid  as  made  in  London,  to  which 
place  the  funds  had  been  regularly  and  lawfolly  tram- 
mitted,  as  the  proper  fixrvm  of  distribution ;  and,  2(( 
That  it  was  equally  good,  though  it  should  be  held  as 
made  in  Scotland,  in  respect  that  English  letters  of 
administration  constitute  a  good  title  to  pursue  in  this 
country,  and  that  extrajudicial  payments  made  hma 
fide  to  a  party  holding  such  a  title,  are  a  perfectly 
good  discharge  to  the  debtor,  though  it  might  require 
confirmation  to  warrant  the  enforcement  ckf  a  draee 
against  an  unwilling  party.  The  Lord  Ordinary  sus- 
tained the  defences,  and  found  the  pursuers  liable  iq 
expenses.  His  Lordship  subjoined,  inler  alia,  in  a  note 
to  his  interlocutor : 

"  These  defences  are  separately  conclusive :  and  the  Lord 
Ordinary  thinks  both  well  founded,  though  not  without  a  shade 
of  difficulty  as  to  each. 

*'  The  defunct  being  domiciled  in  England,  there  can  be  no 
doubt  that  the  distribution  of  his  personal  estate  must  be  re- 
gulated by  the  law  of  that  country,  and  that  the  place  of  bii 
domicile  was  the  proper  and  natund  place  for  its  sudoBinistntioo. 
This  being  the  case,  the  Lord  Ordinary,  conceives  that  persons 
holding  funds  belonging  to  him  in  Scotland  were  entitled,  when 
not  interpelled  by  any  demand  by  Scotch  creditors,  and  actoated 
by  no  partial  motive,  to  remit  these  funds  to  thia  forum  of  di>- 
triburion,  there  to  abide  the  claims  of  all  having  interest ;  sad 
that,  if  called  upon  to  do  this  in  name  of  the  representatives,  it 
might  even  be  their  duty  to  comply.  He  speiika  now  of  the 
mere  transmission  of  the  property  to  a  place  within  the  joris- 
diction  of  the  law,  by  which  its  distributiott  moat  oonfessedly 
be  valid,  and  not  to  its  actual  payment  over  to  the  administrB- 
tors,  which  was  a  separate  and  subsequent  proceeding.  And  it 
is  of  importance  to  keep  this  in  view,  as  it  forma  the  great  dis- 
tinction between  the  first  and  the  second  of  the  defences  now 
under  consideration.  The  money,  then,  it  will  be  recollected, 
was  sent  to  London,  not  to  the  administrators  or  next  of  kia, 
but  to  Glyn  and  Company,  the  ordinary  bankera  of  the  defeo* 
ders,  to  be  held  by  them  at  the  disposal  of  Swains,  Stereos, 
and  Company,  their  London  solicitors,  with  instructioiu  co 
those  latter  gentlemen  to  pay  it  over,  not  immediately  on  receipt, 
or  to  any  one  specified  individual,  but  to  the  party  who  shoold 
make  out  an  unezceptionaUe  title  to  receive  and  ducharge  it  on 
the  part  of  the  defunct.  These  instructions  too  were  oorrectljr 
obeyed.  The  money  lay  for  some  time  with  Glyn  and  Cooi- 
pany ;  and  it  was  not  till  Swain,  Stevens,  and  Company  were 
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iatis6ed  that  tbe  liext  of  kin  had  renounced,  and  that  Giunmer- 
sall  and  Gandell  (of  whom  tbe  defenders  had  never  heard  or 
Baid  any  thing)  held  regular  letters  of  administration  that  it  was, 
upon  their  requisition,  paid  into  their  hand?.     Now  it  is  not 
disputed,  that  if  the  money  was  once  lawfully  sent  to  England, 
its  subsequent  application  was  unchallengeable ;  and  the  Lord 
Ordinary  humbly  conceives  that  it  was  sent  lawfully,  and  so  as 
to  infer  no  responsibility  to  any  creditors  afterwards  coming  for- 
ward in  this  country.     Suppose  that  the  defenders,  inst^  of 
being  debtors  in  a  sum  of  money,  had  been  private  gentlemen 
with  whom  a  chest  of  plate  belonging  to  the  deceased  had  been 
merely  deposited,  and  that,  on  his  death,  they  had  been  applied  to 
by  his  brother  to  transmit  it  to  their  own  London  bankers,  that  it 
might  be  within  reach  of  those  who  were  legally  entitled  to  take 
diarge  of  his  property,  it  is  difficult  to  see  on  what  grounds  they 
could  be  subjected  to  such  a  claim  as  the  present  by  complying 
with  this  request,  and  merely  sending  it  to  London  with  injunc- 
tions to  see  that  it  was  not  delivered  except  to  a  party  having  a 
clear  title  to  receive  it.    Suppose,  again,  that  they  had  been  in 
the  habit  of  sending  all  the  balances  in  their  hands  at  the  end  of 
every  six  months  to  London,  and  intimating  to  the  deceased's 
representatives  that  they  lay  at  their  order  at  a  particular 
banker's,  would  they  incur  any  such  responsibility  as  is  now 
asserted,  by  making  the  usual  remittance  three  months  after  his 
death,  intimating  this  to  his  near  relations,  and  desiring  their 
bankers  to  take  care  that  it  was  not  paid  over  without  a  legal 
title  ?  Or,  would  the  case  be  different  as  to  a  factor  accustomed 
to  send  the  rents  of  a  Scotch  estate  to  a  London  banker,  for  a 
landlord  domicUed  in  that  dty,  and  forwarding  those  that  were 
in  his  handa  at  hid  death  to  the  same  quarter,  with  or  without 
the  order  of  his  nearest  surviving  relation  ?   Where  there  is  no 
allegation  (and  there  is  none  here)  of  any  purpose  to  prejudice 
a  Scotch,  or  favour  an  English  creditor,  or  even  of  any  rash  or 
precipitate  proceeding,  it  does  appear  to  the  Lord  Ordinary  that 
the  mere  act  of  placing  the  property  of  the  defunct  within  the 
bw  of  his  domicile,  and  leaving  it  then  unappropriated,  to  be 
distributed  according  to  the  principles  and  the  forms  of  the  law 
which  must  govern  its  distribution,  is  an  act  which  can  infer  no 
Uame  on  the  part  of  the  original  holder,  or  deprive  the  debtor 
of  the  benefit  of  an  acquittance  afterwards  obtained  by  an  unim- 
peachable payment  according  to  the  rules  of  that  law. 

*'  The  second  defence,  however,  assumes  that  this  may  be 
otherwise;  and  that  the  payment,  though  actually  made  in 
England,  may  be  dealt  with  as  if  it  had  been  here.  It  rests 
upon  two  propositions :  Is/,  that  English  letters  of  administra- 
tion are,  according  to  the  law  and  practice  of  Scotland,  equal  to 
a  decree-dative  and  license  to  pursue  by  the  Commissaries; 
and,  2d,  that  a  debtor  paying  extrajudicially  to  a  person  holding 
sach  a  title,  though  without  a  confirmation,  does  it  under  no 
other  responsibility  than  that  of  being  able  to  show  that  he  was 
truly  in  right  of  that  title,  and  might  have  confirmed,  if  that 
had  been  necessary. 

"  The  first  of  these  propositions  seems  sufficiently  made  out 
by  the  cases  of  Wardlaw,  2l8t  January  1715,  (Mor.  4500)  ; 
Clerk,  20th  December  1759,  (Mor.  4471,  and  5.  B.'s  Supple- 
ment, 369),  and  Stewart,  2l8t  November  1826,  (5th  Shaw, 
29) ;  from  the  tenor  of  which  it  is  also  apparent  that  the  notion 
of  this  title  to  pursue  being  limited  to  the  case  of  debts  payable 
in  England,  which  seems  to  be  countenanced  by  Mr  Erskine, 
(3,  9,  39,),  is  altogether  groundless :  the  debts  in  question,  in 
each  of  those  cases,  being  clearly  payable  in  Scotland. 

*'  The  second  proposition  is  established  as  to  payments  made 
extrajudicially  to  nearest  of  kin,  or  executors  nominate,  though 
unconfirmed,  by  the  cases  of  Buchanan,  20th  July  17S4  (Mor. 
14,378),  and  Sir  William  Forbes,  9th  June  1827,  (5  Shaw, 
785) ;  and  the  only  doubt  is,  whether  the  same  rule  can  be 
extended  to  executors-creditors  with  testament-dative  and  license 
to^  pursue  only,  and  to  persons  holding  English  letters  of  ad- 
ministration, which,  it  has  been  seen,  are  of  equal  value.  But 
the  last  of  those  cases  (which  is  that  more  immediately  in  ques- 
tion) appears  to  have  been  settled  by  a  very  precise  decision, 
reported  by  FountainbaU,  Vol.  L  p.  517.  Thus  in  the  case 
of  Trent  against  Duff,  11th  November  1692,  in  which  a  debtor, 
pursued  by  creditors  of  a  defunct,  defended  himself  by  showing 


that  he  had  paid  to  one  of  the  daughters  of  the  defunct,  who 
had  English  letters  of  administration ;  and  this  was  sustained, 
though  it  appeared  that  the  payment  was  made  after  the  daim 
of  the  pursuers  had  been  intimated  to  him,  there  being  no  legal 
diligence  or  proper  interpellation.  But,  even  without  this 
authority,  the  Lord  Ordinary  would  have  inclined  to  hold,  that 
the  rule  now  settled  as  to  nearest  of  kin,  and  executors  no- 
minate, must  apply  to  all  other  persons  who  held,  like  them, 
such  an  inchoate  legal  title  as  would  clearly  give  them  right  to 
take  confirmation,  if  the  proceeding  were  in  Court,  and  against 
a  reluctant  debtor :  and  it  is  quite  clear,  that  a  person  suing  in 
this  country  under  English  letters  of  administration  would  be 
entitled  (and  Indeed  required)  to  confirm  before  extract. 

*'  Tbe  pursuers  alleged  that  letters  of  administration  only 
gave  right  to  sue  for  recovery  of  the  funds  of  the  defunct  locally 
within  the  province  or  diocese  in  which  probate  was  taken,  and 
pressed  for  an  order  to  have  that  matter  established  by' an  opi- 
nion of  English  lawyers.  The  Lord  Ordinary  was  at  one  time 
disposed  to  allow  this  before  answer,  but  came  to  be  satisfied 
that  it  would  not  only  be  useless,  but  improper:  thexiuestion 
here  being,  not  what  the  effect  of  such  letters  are  in  England, 
but  to  what  effect  they  have  been  admitted  by  the  law  and 
practice  of  Scotland,  which  is  necessarily  and  purely  a  question 
of  Scotch  law.  If  the  pursuers  are  right  in  their  representation 
of  that  of  England,  it  is  manifest,  at  first  sight,  that  all  our  de- 
cisions, firom  1692  to  1826,  are  in  direct  opposition  to  that  law. 
Since,  if  administration  in  the  province  of  York  would  be  no 
title  to  recover  funds  in  that  of  Canterbury,  nor  letters  fix>m 
the  metropolitan  office  to  recover  in  Ireland,  it  is  plain  enough 
that  no  English  letters  could  possibly  have  made  a  title  to  sue 
in  Scotland  according  to  the  maxims  of  EngHsh  law :  Yet,  if 
any  point  is  settled,  it  is,  that  they  do  make  a  perfectly  good 
title,  according  to  those  of  the  laws  of  Scotland,  which  is  all 
that  can  now  be  looked  at." 

The  pursuers  reclaimed.     At  adyising. 

Lord  Glenlee. — I  think  it  is  unnecessary  to  enter  into  the 
second  view  of  .the  Lord  Ordinary.  I  can  see  nothing  which 
can  in  any  way  subject  the  defenders  to  a  claim  at  the  instance 
of  the  pursuers,  in  consequence  of  this  money  having  been  re- 
mitted to  London.  What  sort  of  appearance  would  the  defen- 
ders have  made,  if  they  had  said  to  the  party  who  had  taken 
out  the  letters  of  administration  in  England,  we  cannot  pay  you 
till  we  see  whether  there  may  not  be  some  Scotch  creditor  to 
spring  up.     I  am  for  adhering. 

Lord  Medwyn I  am  entirely  of  the  same  opinion.     This 

action  is  against  the  Aberdeen  Bank,  who  have  paid  this  money. 
Now,  we  must  see  if  the  bank  have  done  any  thing  improper 
to  subject  them  in  payment  of  the  sum  to  the  pursuers.  I  can 
discover  no  such  thing.  Were  the  Bank  to  suppose  there  were 
Scotch  creditors  of  Thomson  who  was  domiciled  in  England  ? 
The  party  in  that  country  in  right  to  demand  payment  of  this 
sum,  got  it,  and  I  think  it  was  for  the  credit  and  safety  of 
the  bank  to  pay  to  the  party  having  the  proper  legal  title  in 
England.  The  interlocutor  of  the  Lord  Ordinary  ia  perfectly 
correct. 

Lord  Meadomhank, — I  think  the  parties  behaved  with  re- 
markable prudence. 

Lord  Justice'  Clerk I  have  not  the  least  doubt  of  the  pro- 

.priety  of  this  interlocutor,  which  must  now  be  adhered  to. 

The  reclaiming  note  was  then  refused,  with  addi- 
tional expenses. 

Lord   Ordinary,  Jeffrey Act.  Dean  of  Faculty  (Hope), 

Wilson;  R.  Laidlaw,  S.8.C.,  Agent Alt,  Solicitor- General 

(Rutherfurd),  Moir;  Hugh  Handyside,  W.S.,  Agent, — Mr 
RolUnd,  Clerk fJ.D.M.J 
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9ih  June  1837. 

Second  Division (J.D.M.) 

No.  283. — Edward  Grant,  Pursuer  and  Advocatory 
V,  AuBXANDEB  RoBSSTSOiTy  Defender  and  JReepon^ 
dent, 

Road~.Semtude^Prescription-*Proof-^Procefl8 — Poasessory 
Judgment— Bounding  Charter — Parti  and  Pertinent8_l.  A 
party  alleging^  and  admitted  to  prove  the  existence,  for  vp- 
wardi  of  forty  yean  from  the  date  of  hie  action,  or  for  time 
immemorial^  of  a  public  road,  patent  to  him  and  to  the  lieges  in 
general,  cannot  ask  judgment  in  his  favour  to  a  different  effect, 
and  upon  a  proqf  tending  to  establish,  instead  (fa  prescriptive 
right  to  a  public  road,  a  mere  possessory  title  to  a  servitude  of 
passage  over  the  prwerty  of  another,  2.  A  party  holding  lands, 
for  the  use  of  which  Ae  asserted  a  right  to  a  servitude  of  passage, 
held  not  entitled,  om  a  proof  of  possession  for  more  than  seven 
years,  to  a  possessory  judgment,  in  respect  he  held  his  lands  on 
a  proper  bounding  charter,  without  any  clause  of  parts  and  per^ 
tinents,  and  had  produced  no  grant  or  other  title  to  which  the 
possession  could  be  ascribed,  and  had  failed  to  make  out  «0|- 
meawrial  possession. 

The  pursuer  presented  an  application  to  the  Sheriff 
of  Elginshire,  claiming  a  prescriptive  right  to  a  road 
behiqd  a  feu  belonging  to  him  in  Lossiemouth,  over 
the  lands  of  the  defender,  and  praying  for  the  removal 
of  an  obstniotion.  The  Sheriff  having,  after  a  proof, 
dismissed  the  petition,  the  present  advocation  was 
brought,  in  which  the  Lord  Ordinary  found, 

"  Ist,  That  the  advocator  has  entirely  failed  in  proving  the 
only  averments  in  his  condescendence  which  were  remitted  to 
probation,  viz. ,  the  existence  for  upwards  of  forty  years  from' 
the  date  of  the  action,  or  for  time  immemorial,  of  a  public 
road,  or  a  road  patent  not  only  to  him  and  the  other  fenars,  but 
to  the  lieges  in  general,  running  east  and  west  behind  the  feus 
fronting  the  shore  at  Lossiemouth,  and  the  recent  obstruction 
of  such  a  road  by  the  respondent,  and  that  he  cannot  now  ask 
judgment  in  his  favour  to  a  different  effect ;  and  upon  the  al- 
leged proof  of  different  averments,  and  new  media  concludendi. 
Finds,  2d,  and  separatim.  That  even  if  it  were  competent  for 
him  in  this  action,  and  under  his  original  petition  and  conde- 
scendence, and  the  final  interlocutor  allowing  a  proof,  to  esta- 
blish, instead  of  a  prescriptive  right  to  a  public  road,  a  mere 
possessory  title  to  a  servitude  of  passage  over  the  property  of 
the  respondent,  any  proof  of  possession  for  more  than  seven 
years  of  the  use  of  such  a  pasasge  would  not  entitle  him  to  a 
possessory  judgment;  in  respect  that  he  holds  his  lands,  for  the 
use  of  whidi  this  servitude  u  now  asserted,  on  a  proper  bound- 
ing charter,  without  any  clause  of  parts  and  pertinents,  and  has 
produced  no  grant  or  other  title  to  which  the  alleged  poaset- 
aion  can  be  ascribed,  and  has  not  only  failed  to  toake  out  im- 
memorial possession  of  such  a  servitude,  but  has  admitted  that 
no  such  servitude  could  possibly  be  acquired  in  that  manner, 
inasmuch  as  the  alleged  servient  and  dominant  tenements  had 
been  all  along  in  the  hands  of  one  proprietor  till  within  twenty- 
two  or  twenty-three  years  of  the  raising  of  this  action." 

His  Lordship  further  found  that  there  was  no  suffi- 
cient proof  of  possession,  even  if  the  pursuer  had  any 
title.    In  a  note  to  his  interlocutor,  it  was  stated : 

"  The  second  finding  rests  on  the  want  of  any  grant  or  title 
to  found  even  a  possessory  judgment,  and  on  the  demonstrm- 
tlon  afforded  by  the  admitted  fiicts,  that  there  could  be  no  ser- 
vitude acquired  in  this  case,  in  the  only  way  in  which  such  a 
right  can  be  acquired,  without  written  grant  or  title,  viz.,  by 
prescriptive  possession.  The  Lord  Ordinary  does  not  speak  now 
of  the  otter  want  of  proof  of  such  a  possession,  but  of  its  plain 
impossibility." 

"  Now,  as  there  is  confessedly  no  grant  of  servitude,  it  is 
manifest  that  there  can  be  no  servitude  at  all — since  not  more 
than    twenty-one   years  had  elapsed,   when  the  action  was 


brought,  from  the  time  when  the  first  use  or  possession  of  it 
could  have  begun-— .and  since  nothing  bat  a  foU  prescriptive 
possession  could  in  such  drcumscaaoes  constitute  such  a  right. 
This  alone  would  be  sufficient  to  distinguish  this  case  from 
that  of  Liston,  3d  December  1835,  (F.  C,  and  14  Shaw,  97) 
to  which  reference  was  made  by  the  advocator,  as  showing  that 
no  written  title  was  necessary  to  support  a  possessory  judgmest 
in  the  case  of  servitude.  But  independent  of  this,  the  Loid 
Ordinary  would  have  had  the  greatest  difficulty  in  leoognisiog 
the  judgment  in  that  case  as  establishing  any  such  general  prio- 
dple.  The  recent  case  of  Sanders,  2dth  February  1830  (F. 
C.  and  8  Shaw,  605)  had  found  the  very  reverse,  in  accord- 
anoe,  it  is  humbly  conceived,  with  all  preceding  authority,  tod 
therefore  the  Lord  Ordinary  is  impelled  to  regard  this  last  esse 
of  Liston,  as  having  proceeded  upon  the  important  specialty  of 
being  a  cass  not  of  proper  servitude  over  an  adjoining  road, 
but  of  necessary  ish  and  entry  to  a  tenement  otherwise  sub- 
stantially inaccessible.  This  accordingly  appears  to  have  been 
the  view  of  the  only  Judge  who  goes  into  the  grounds  of  the 
decision.  Lord  Gillies  having  rested  his  opinion  upon  the 
ground,  that  '  free  ish  and  entry  is  implied  in  every  disposi- 
tion.' In  the  present  ease,  the  advocator  has  free  ish  and  entry 
on  three  sides  of  his  little  property,  and,  in  het,  holds  no  feudal 
title  to  that  part  of  it,  for  the  exclusive  benefit  of  which  he 
claims  the  servitude.  But  the  state  of  the  proof  is  per  s«  suffi- 
cient to  settle  the  question.  There  are  some  obscurities  in  it, 
and  some  contradictions.  But  the  Lord  Ordinary  is  persuaded 
that  no  one  who  carefully  peruses  it  will  doubt  that  its  geoersl 
result  is  as  given  in  the  wterlocutor." 

The  pursuer  reclaimed,  but  their  Lordships  unani- 
mously adhered,  with  additional  expenses. 

Lord  Glenlee  observed.  If  you  do  not  prove  forty  years* 
possession,  you  prove  nothing,  and  can  have  no  prescriptive 
right  of  servitude* 

Lord  Ordinary,  JeflV«y Act,  Dean  of  Faculty  (Hope),  T. 

Mackensie*,  John  Robertson,  Agent. — Alt.  Solicitor-General 
(Rutherfurd),  Bliller;  Haig,  Hay,  and  Pringle,  W.8.,  Agents. 
— [J.D.M.I 


10th  June  1837. 
FiasT  DiTisroN (G.D.F.) 

No.  284. — William  Peacock  and  OtherSi  Pe^t- 

tioners* 

Process — Minor — Curator^  Factor  Loco  Tutoris — Pupil — The 
parents  of  several  children,  of  whom  only  one  was  a  minor  pubes, 
having  died  intestate,  the  minor  pobes,  with  consent  of  the  nert 
of  kin  on  thefather  and  mother  s  side,  presented  an  applica- 
tion to  the  dourt,  praying  for  the  appointment  of  a  curator 
bonis  to  himseff,  and  suggesting  the  same  person  to  be  selected 
by  the  Court  to  act  as  fiictor  loco  tutoris  to  the  children  in 
pupiUarity —  Observed  by  the  Court „  that  the  proper  procedure 
was  for  the  minor  pubes  to  choose  a  curator,  and  that  the 
party  so  chosen  was  usually  appointed  by  the  Court  to  act  as 
hctOT  loco  tutoris — Circumstances  in  which  this  wsode  was 
adopted,  and  the  Court  appointed  the  curator  dioeen  by  the 
minor  to  the  office  ofhctor  loco  tutoris. 

Robert  Peacock  and  his  wife  recently  died  in  Glas- 
gow, intestate,  leaving  three  children,  vis.  the  peti- 
tioner, who  was  a  minor  pubes,  and  a  brother  and 
sister,  who  were  pupib.  The  property  left  by  the  de- 
ceased consisted  of  an  heritable  subject  in  Glasgow, 
the  title  to  which  had  been  taken  to  the  parents  in 
liferent,  and  the  children,  equally  among  tliem  nomi- 
natim,  in  fee.  The  rent  amounted  only  to  £60,  and 
the  moveables  were  of  inconsiderable  value.  There 
being  no  party  having  authority  to  take  charge  of  the 
real  and  moveable  estate,  the  minor /m6e«,  with  con- 
currence of  the  nearest  of  kin>  both  on  the  &ther  and 
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mother^B  side,  presented  this  apf^icatiob  to  the  Court, 
suggesting  a  Mr  Geugh,  accountant  in  Glasgow,  to 
manage  the  property  belonging  to  the  children.  The 
petitioners  prayed  Uie  Court 

"  to  nominate  and  appoint  the  said  William  Cleugh  to  be  cura- 
tor Mollis  of  the  petitioner,  the  said  William  Peacock,  and  factor 
loco  tutoris  for  the  said  Ann  Peacock  and  James  Peacock  re- 
spectively, with  the  usual  powers,  he  always  finding  caution 
before  extract,  in  terms  of  law ;  or  to  do  otherwise  in  the  pre- 
mises as  to  your  Lordships  shall  seem  proper/* 

In  the  course  of  the  single  bills,  at  moving  for  inti- 
mation on  the  Myalls, - 

Xort/  President, — It  is  very  uncommon  to  appoint  a  curator 
honU  to  a  minor  puhee.  The  usual  way,  in  sudi  circumsttmces 
as  these,  is,  for  the  minor  to  choose  a  curator,  and  the  party  se- 
lected as  curator  is  usually  appmnted  by  the  Court  to  act  as 
£ictor  loco  tutoris  to  the  children  in  pupillarity. 

Of  this  date,  at  moving  affcer  intimation,  it  was 
stated  from  the  bar,  that  the  minor  had  chosen  Geugh, 
the  person  suggested  in  the  petition,  to  be  his  curator ; 
and  a  motion  was  made  to  have  the  same  party  ap- 
pointed factor  loco  tutoris  to  the  pupils. 

Lord  President, — That  is  the  proper  way. 

The  Court  accordingly  appointed  Cleugh  to  the  of- 
fice of  factor  loco  tutoris  to  the  pupils ;  and  of  consent, 
refused  the  desire  of  the  petition  quoad  ultra. 

Act.  Fordyce;  A.  Dun,  W.S.,  Agent, — Mr  Napier,  Clerk, 
[G.D.F.l 


10/A  June  1837. 
FiasT  Division. — (G.D.F.) 

No.  286. — Robert  Hamilton,  Advocator^  v.  James 

Henderson,  Respondent, 

Process — Advocation — 6  Geo.  IV.  c  120,  §  40 — Competency 
— Held  incompetent,  under  the  40th  section  of  the  6th  Oeo, 
I V,  c.  120,  for  a  pursuer,  in  a  petitory  action  in  the  Sheriff 
Court,  to  present  an  advocation  of  a  Sheriffs  judgment  al- 
lowing the  pursuer,  before  answer,  a  proof  scripto  vel  jura- 
mento  of  the  defender  in  regard  to  the  claim — Stated  by  the 
Court,  that  the  proof  alluded  to  in  that  section  of  the  Statute 
was  cUarhf  intended  to  be  a  proof  prout  de  jure. 

Hamilton  brought  an  action  in  the  SherifiT  Court  of 
Lanarkshire  against  Henderson,  for  payment  of  a  sum 
of  money.  Henderson  defended  on  various  grounds ; 
and  after  considerable  procedure,  the  SherifiT,  on  27th 
January  1837,  pronounced  the  following  interlocutor: 

*'  Having  considered  the  summons,  defences,  replies,  duplies, 
and  the  record  as  now  closed — Finds  that  the  defender  has 
produced  receipts  for  money  paid  the  pursuer  for  wages  to  him- 
self and  others,  for  wood,  ftc,  one  of  which  is  posterior  in  date 
to  any  of  the  charges  in  the  account  libelled  on :  Finds,  under 
these  drcumstances,  that  the  presumption  is,  that  all  prior 
claims  were  paid,  and,  therefore,  that  the  account  can  only  be 
established  by  writ  or  oath  of  the  defender ;  before  answer,'  al- 
lows the  pursuer  a  proof  scripto  vel  juramento  of  the  defender ; 
grants  commission  to  the  clerk  of  Court  to  take  the  deposition 
and  proof,  and  diligence  against  havers,  to  be  reported  within 
fourteen  da37S." 

Hamilton  then  brought  an  advocation  of  this  judg- 
ment, proceeding  on  the  40th  section  of  the  Judicaturje 
Act  and  relative  Acts  of  Sederunt,  which  was  met  by 
the  following  pleas  in  law  for  Henderson:  (1.)  The 
present  advocation  is  incompetent,  in  so  far  as  it  is  at- 
tempted to  be  brought  under  the  40th  section  of  6 
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Geo.  IV.  c.  120.  That  section  applies  to  cases  in  which 
a  proof  has  been  allowed,  that  is  capable  of  being  made 
the  subject  of  a  jury  trial,  which  cannot  be  stated  of 
the  proof  allowed  by  the  Sheriff  in  the  present  instance, 
which  is  confined  to  writ  or  oath  of  party.  (2.)  If 
the  iuivocator  had  wished  to  advocate  on  the  ground 
of  legal  objection  to  the  mode  of  proof,  he  ought  to 
have  obtained  leave  of  the  Inferior  Court,  and  to  have 
complied  with  the  other  requisites  of  the  Statute  50th 
Geo.  III.  c.  112. 

The  Lord  Ordinary  sustained  these  preliminary 
pleas,  and  dismissed  the  advocation.  Hamilton  re- 
claimed.    At  advising. 

Stated  by  the  Court,  that  the  cases  cited  by  the  ad- 
vocator were  different  from  the  present,  and  could 
have  nd  application :  That  the  proof  alluded  to  in  the 
40th  section  of  the  Act  was  clearly  a  proof  of  a  general 
nature,  prout  de  jure^  and  not  one  of  the  limited  na- 
ture allowed  in  this  cose.  The  Court  unanimously 
adliered. 

Authorities  for  Advocator J.  8.  Sands,  20th  Jan.  1829, 

and  cases  there  dted.  Baird  v.  Officer,  9th  June  1830.  6 
Geo.  IV.  c.  120,  §  40. 

Lord  Ordinary,   Cockburn Act.  T.  Maitland,  W.  Bell; 

John  CuUen,   W.S.,  Agent Alt,  Dean  of  Faculty  (Hope), 

Monteith;  Alexander  Hamilton,  W.S.,  Agent S.,   Clerk,^ 

fG.D.P.} 


lOthJune  1837. 
Second  Division (J.D.M.) 

No.  286. — Hercules  Insuhance  Company,  Pursuers^ 
V,  John  Hunter,  Defender, 

Expenses. 

Sequel  of  case  reported  stqjroy  p.  394. 

On  a  full  consideration  of  this  case,  their  Lordships, 
on  the  question  of  expenses,  concurred  in  the  Wews 
formerly  stated  by  Lord  Meadowbank,  and  found  no 
expenses  due. 


IZth  June  1837. 
FiAST  Division. — (G.D.F.) 

No.  287. — John  Reid  v,  George  Berry,  Competing 
Trustees  on  the  Sequestrated^  Estate  of  WiUiam 
Strathenry, 

Bankrupt — Sequestration — Trustee — Competition — Bill  of  £x- 
.  change— Securities— Statute,  54  Geo.  III.  c.  137,  §  24—/. 
Unanimously  held  by  the  Court,  that  under  the  24th  section  of 
54  Geo.  TIL  c.  137,  a  true,  and  not  a  nominal  or  fictitious 
value  must  be  put  by  the  creditor  on  all  securities  held  by  him, 
on  which  the  bankrupt  is  not  the  principal  obligant,  in  order 
to  entitle  him  to  vote  for  interim  factor  or  trustee.  IL  Cir- 
ctimstances  in  which  a  party  competing  for  the  office  of  trustee 
on  a  bankrtipt  estate,  was  held  disqual^ied,  in  consequence  of 
having  in  his  claim  and  affidavit,  put  a  nominal  or  fictitious 
value  on  such  securities,  where  the  parties  were  at  the  time  soU 
pent,  and  this  though,  deducting  these  securities,  the  party 
had  nevertheless  a  considerable  legal  majority  over  his  comps" 
titor;  and,  IIL  In  the  circumstances,  the  Court  Ordered  a 
new  election, 

Strathenry,  who  carried  on  business  in  flax  in  Edin-: 
burgh  and  Kirkaldy,  was  sequestrated  in  December 
1835.  Berry  and  Reid  competed  for  the  office  of  in- 
terim factor  and  trustee.  Reid  was  chosen  interim 
factor ;  and  thereafter,  in  a  competition  for  the  office 
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of  trustee,  both  parties  presented  separate  petitions  to 
the  Court  for  confirmation.  In  the  procedure  (see 
suprciy  Vol.  VIII.  p.  361),  Berry  objected  to  Reid,  who 
was  manager  of  the  branch  of  the  Commercial  Bank 
of  Scotland  in  Kirkaldy,  on  various  grounds  of  adverse 
interest,  &c^  noticed  below  in  the  Lord  Ordinary's 
note,  but  not  particularly  specified  here,  as  they  did 
not  form  elements  of  the  ultimate  finding  of  the  Court, 
with  the  exception  of  the  following,  which  formed  the 
basis  of  the  decision.  Berry  alleged  that  Reid,  in  his 
claim  and  affidavit  to  the  creditors,  had  inserted  bills 
on  which  third  parties  were  debtors,  and  in  which  the 
bankrupt  was  not  the  principal  obligant,  and  valued 
these  securities  at  nominal  or  fictitious  sums,  though  the 
third  parties  were  perfectly  solvent. 

The  Lord  Ordinary,  Moncreifi*(see  suprtiy  Vol.  VIII. 
p.  362),  on  8th  April  1836,  refused  the  petition  for 
Reid,  but  the  Court,  on  21st  May  1836,  recalled  the 
interlocutor  of  the  Lord  Ordinary,  finding  that,  hoc 
statu,  there  was  no  evidence  of  any  adverse  interest, 
and  accordingly  remitted  to  the  Loni  Ordinary  to  hear 
parties  further. 

The  subsequent  procedure  before  the  Lord  Ordinary 
is  so  detailed  in  the  note  given  below,  that  it  super- 
sedes the  necessity  of  any  other  statement,  particularly 
as  the  Court,  at  the  present  advising,  decided  against 
the  eligibility  of  Reid  for  the  ofiice,  not  on  the  pleas 
urged  against  Reid  before  the  creditors,  or  stated  in 
the  record,  but  on  a  plea  insisted  in  at  the  debate  be- 
fore the  Lord  Ordinary,  and  noticed  in  the  concluding 
observations  in  his  note. 

In  reference  to  the  way  in  which  Reid's  claim  was 
made  up,  and  in  which  it  was  alleged  by  Berry  that 
Reid  had  valued  at  mere  nominal  sums  the  securities 
on  various  bills,  on  which  the  bankrupt  was  not  the 
principal  obligant,  it  was  stated,  that  a  bill  for  £190, 
accepted  by  Messrs  Arthur  and  Sons  of  Kirkaldy,  was 
valued  by  Reid  at  the  mere  nominal  sum  of  6s.,  and  on 
that  he  voted  for  interim  factor,  but  that  it  was  duly  paid 
by  the  accepters.  In  regard  to  this  matter,  the  follow- 
ing communications  passed  between  Reid  and  Messrs 
Arthur  and  Sons : 

'*  John  Reid,  E?q.  Kirkaldy,  \5tk  Dec.  1835. 

••  Sir, — We  were  very  much  astonished  to  learn,  by  a  letter 
received  this  morning  from  Leith,  that  at  a  public  meeting  of 
Mr  William  Stratbenry'g  creditors,  held  in  Edinburgh  on  the 
1 1th  curt.,  you  ranked  on  bis  estate  for  a  bill  accepted  by  us 
for  £190.  10.  C,  and  valued  our  security  upon  oath  for  pay- 
ment of  the  same  at  five  shillings  per  pound.  We  have  taken 
the  first  opportunity  of  retiring  the  bill  in  question,  for  the  pur- 
pose of  satisfying  you,  but  as  your  public  declaration  as  a  banker 
here  was  calculated  to  communicate  an  impression  injurious  to 
our  credit,  among  those  wbo  were  unacquainted  with  our  firm, 
we  have  to  request  you  immediately  to  furnish  us  with  an  ex- 
planation of  the  circumstances  which  could  induce  you  to  act  in 
the  unwarrantable  manner  you  have  done  on  the  occasion  re- 
ferred  to.     We  are,  Sir,  your  most  obedient  servants." 

(Signed)        "  Chas.  Arthur  &  Sons." 

Raid's  answer : 

"  In  claiming  to  vote  for  a  factor  or  trustee  on  a  sequestrated 
estate,  the  law  allows,  and  the  practice  is  for  tbe  party  holding 
the  bills  of  the  bankrupt,  where  tbe  bankrupt  is  not  the  princi- 
pal or  primary  obligant,  to  value  tbe  security  of  tbe  other  obli- 
gants  at  an  imaginary  amount,  merely  to  enable  tbe  holder  to 
carry  the  election,  without  reference  to  the  credit  or  responsi- 
bility of  that  other  obligant ;  and  1  may  mentioi^that  on  a  recent 


occasion,  where  I  was  elected  trustee  on  a  sequestrated  estate, 
the  Bank  of  Scotland,  in  opposing  me,  and  who  held  a  bill  for 
£1000,  only  valued  their  security  on  it  for  voring,  at  £50,  al. 
though  the  accepter  of  it  was  a  proprietor  of  their  own  stock  to 
the  extent  of  £4000  or  £5000.  It  was  very  wrong  in  any  one 
to  write  you,  and  farther  wrong  in  you  to  have  believed  that  I 
valued  the  security  of  your  firm  on  the  bill  in  question,  for  pay- 
ment  at  only  five  shillings  per  pound.  I  only  valued  the  se- 
curity for  voting  at  five  shillings  altogether,  although  at  tbe 
moment  I  considered,  and  still  consider  your  firm  good  for  more 
than  ten  times  the  amount  of  the  bill  in  question.  I  am,  Sir, 
your  roost  obedient  servant"         (Signed)     "  John  Reid.*' 

Messrs  Arthur  and  Sons'  reply : 

"  If  it  he  the  practice  of  bankers  to  make  use  of  bills  or  other 
Touchers  of  debt  in  the  way  you  state,  the  sooner  that  such  a 
system  is  put  an  end  to  the  better.  We  are  certain  that  no 
practice  can  be  permitted  in  direct  opposition  both  to  the  spirit 
and  words  of  the  Act  of  Parliament  The  bankrupt  not  being 
the  principal  or  primary  obligant,  before  voting  on  our  bill  for 
any  purpose,  you  were  bound  upon  oath  to  put  a  value  on  oor 
obligation ;  this  you  did,  and  on  oath  you  valued  the  same  at 
five  shillings.  Whether  that  oath  was  correct,  we  may  leare 
to  all  the  world  to  judge.  The  distinction  you  make  of  valuing 
a  debt  for  the  purpose  of  voting  is  altogether  without  founda- 
tion. The  purpose  of  the  24th  clause  in  the  Act  was  preoiely 
to  guard  against  such  an  abuse  as  you  have  committed,  to  pre- 
vent creditors,  secured  in  their  debts,  from  voting  beyond  what 
might  ultimately  fall  to  be  paid  by  Uie  bankrupt  hia»elf.  We 
are,  Sir,  yo^ir  most  obedient  servants." 

(Signed)        "  Chas.  Arthur  &  Sons." 

It  also  appeared  that  a  bill  for  £207^  on  which  a  Mr 
Wilson  was  an  accepter,  and  on  which  Reid  vo^  for 
trustee,  was  valued  also  at  the  mere  nominal  sum  of 
5s.,  and  that  the  bill  was  duly  retired  when  payable. 

"  IIM  March  1837 The  Lord  Ordinary  having  heard  coun- 
sel in  this  case,  as  remitted  from  the  Court,  and  considered 
the  proof,  and  whole  process  and  productions,  finds  that  the  re- 
spondent, Mr  Berry,  has  failed  in  establishing  the  objections 
stated  by  him  to  the  eligibility  of  Mr  John  Reid,  al  or  prior  to 
the  election,  and  as  reiXHrded  in  the  minutes :  Finds  no  sufficient 
evidence  adduced  of  any  relevant  personal  objection  against  Mr 
Reid :  Therefore,  confirms  the  said  John  Reid,  in  terms  of  his 
petition,  aa  trustee  on  the  sequestrated  estate  of  William 
Strathenry,  and  refuses  the  petition  to  the  same  effect  of  Ur 
George  Berry :  Finds,  in  terms  of  the  Statute,  the  said  George 
Berry  liable  in  expenses,  and  remits  the  account  thereof,  when 
lodged,  to  the  auditor  to  tax  and  report,  and  decerns. 

"  Note. — In  this  case,  as  pleaded  before  the  Lord  Ordinarj. 
the  objections  stated  against  Mr  Reid's  eligibility  were  limited 
to  the  two  following :  let.  That  he  had  trafficked  in  obtaining 
votes  to  carry  the  election  ;  and,  2</,  That  he  had  an  intend 
different  from  the  creditors,  which  disqualified  him  from  being 
a  proper  trustee.  These,  indeed,  are  the  only  competent  ob- 
jections, as  now  pleadable  by  Mr  Berry,  as  they  were  the  only 
objections  urged  before  the  creditors,  and  recorded  in  tbe 
minutes  of  election.  See  minute  in  appendix  to  former  re- 
claiming note,  pp.  4  and  5.  But,  on  the  best  consideration  wbidi 
the  Lord  Ordinary  can  give  the  case,  he  thinks  that  both  of  the 
objections  are  ill  founded. 

"I.  As  to  trafficking  in  votes,  nothing  like  a  ease  of  thit 
sort  has  been  made  out  here.  Trafficking  in  votes  is  unfor- 
tunately too  common ;  it  means,  as  Mr  Berry  himself  stated 
tbe  charge  in  the  minutes  of  election,  '  that  the  said  John  Reid, 
both  as  an  individual  and  as  agent  for  said  bank,  has  been  en- 
gaged in  an  undue  and  illegal  trafficking  in  the  obtaining  of 
votes,  and  in  the  purchasing  of  bills,  for  the  sole  purpose  of 
voting  for  himself,  and  carrying  this  election ;  all  which  tbe 
Slid  George  Berry  will  be  ready  to  instruct  in  the  proper  place, 
and  thereupon  protested,  and  took  instruments  in  the  hands  of 
the  clerk.'  There  have  also  been  various  cases  where  the  suae 
objection  has  been  raised,  always  on  allegations  to  the  same  ef- 
fect as  aboye :  See  Robinson  v.  Stewart,  22d  November  1627^ 
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and  Cbeyne  v,  Guthrie,  3d  July  1828.  But  there  is  not  a 
single  instance  here  of  Reid  having  acquired  debts  after  the  se- 
questration, with  which  he  was  previously  unconnected,  Mrith 
a  view  to  influence  the  election.  The  circumstances  founded 
on  to  show  *  trafiRcking,'  were  these : 

"  (I.)  Mr  Reid,  acting  as  agent  for  the  Commercial  Bank 
at  Kirkaldy,  had  discounted  a  variety  of  bills  to  a  large  amount, 
either  for  the  bankrupt  or  with  his  name  on  them.  These  bills, 
according  to  the  general  practice  of  bank  agents,  had  been  sent 
for  custody  or  deposit  to  the  principal  bank  at  Edinburgh.  As 
Mr  Reid,  however,  is  bound  personally  to  guarantee  (to  a  limit- 
ed amount)  all  the  bills  originally  discounted  by  him,  he  wrote 
to  the  manager  of  the  bank  in  Edinburgh  for  the  bills,  after 
Strathenry's  sequestration,  in  order  that  he  might  take  such 
measures  on  them  as  he  thought  expedient  for  his  own  ultimate 
intere:it  and  relief.  It  is  not  thought  that  this  was  any  thing 
like  the  trafficking  and  uniiur  acquisition  of  votes  condemned 
by  the  law.  It  was  argued,  however,  that  Mr  Reid  was  only 
bound  to  guarantee  bills  to  a  limited  amount  to  his  employers, 
and,  therefore,  that  quoad  the  surplus,  he  had  no  personal  in- 
terest in  the  bills.  But  he  obviously  could  not  know  on  which 
of  the  bills  loss  was  most  likely  to  be  sustained,  till  the  circum- 
stances of  all  the  obligants  were  evolved,  and,  therefore,  he 
was  perfectly  entitled  to  ask  the  bills  to  be  retransmitted  to 
him,  that  he  might  act  for  his  interest  as  to  all  of  them,  as  he 
might  think  expedient. 

"  (2.)  There  has  been  a  great  deal  of  argument  urged,  and 
much  proof  led  as  to  one  of  the  bills  on  which  Reid  claimed, 
being  that  for  X207.  1.7.,  drawn  by  Strathenry,  the  bankrupt, 
on  G.  Wilson,  due  14th  October  1835,  and  forming  the  first 
bill  in  the  claim  and  affidavit,  No.  3,  printed  in  appendix  to  re- 
cord, p.  27.  The  case  as  to  that  bill,  after  all  the  scrutiny  re- 
specting it,  comes  to  this:  Prior  to  the  time  it  fell  due  (14th 
October),  Strathenry,  in  a  letter  to  Wilson,  dated  10th  October, 
sent  two  other  bills,  one  dated  25th  September  1S35  (at  five 
months),  for  £215,  15.  1.,  and  the  other  10th  October,  for 
^200,  wherewith  Wilson  was  to  retire  the  said  bill  of  £207 
and  another.  But  the  said  two  bills  were  not  so  applied,  and 
hence  Reid,  as  the  bank  agent,  claimed  and  voted  in  the  election 
of  trustee  on  that  bill.  The  Lord  Ordinary  is  of  opinion  that 
Reid  was  entitled  to  do  this,  particularly  as  he  did  not  claim  or 
vote,  in  the  competition  for  trustee,  on  either  of  the  two  bills 
for  £215  and  £200  sent  to  retire  the  £207  biU.  There  is  a 
good  deal  of  proof  also  to  show  that  the  £207  bill  was  kept  up 
unretired,  and  not  carried  to  Wilson's  debit,  by  some  accident 
or  oversight  on  the  part  of  Reid,  as  Wilson's  banker,  and  this 
is  said  to  be  made  out  by  a  correspondence  which  the  respon- 
dent commenced  with  Wilson  in  December  1835,  and  February 
1836.  The  Lord  Ordinary  thinks  it  very  probable  that  it  was 
by  some  accident  or  inadvertency  that  Ileid  did  not  carry  this 
bill  to  W^ilson's  debit  or  account  prior  to  Strathenry's  failure. 
But  this  really  is  of  little  consequence  in  this  case.  Had  Wil- 
son been  so  debited,  then  a  claim  on  the  bill  would  have  been 
competent  to  Wilson  ;  since  either  by  accident  or  design  it  was 
not  debited  to  Wilson,  the  right  to  the  bill  remained  with  Reid, 
as  the  banker  who  held  it,  and  he  was  entitled  to  claim  on  it. 

"  II.  The  objection  of  adverse  interest  appears  to  be  still ' 
more  shadowy  and  ill  founded.  It  is  set  furth  that  the  peti- 
tioner, by  claiming  on  the  above  bill  of  £207,  to  take  up  which 
the  bankrupt  remitted  two  other  bills  to  Wilson,  has  an  interest 
in  supporting  a  claim  on  this  bill  against  the  sequestrated  estate, 
which  ought  to  be  held  as  extinguished.  In  the  first  place, 
however,  this  bill  is  proved  to  have  been  originally  Strathenry's 
proper  debt,  and  he  was  bound  to  retire  it,  as  he  acknowledged 
this  by  his  letter  to  Wilson,  dated  14th  October,  before  refer- 
red to,  in  which  he  sent  two  bills  to  retire  the  £207  bill,  and 
another  one  previously  due  of  similar  amount.  Second,  The 
two  bills  said  to  have  been  remitted  on  14th  October,  were  re- 
mittances, not  to  Reid,  bat  to  Wilson.  Hence  Mr  Raid  is  not 
liable  for  them,  or  bound  to  give  credit  for  them.  As  Wilson, 
however,  does  not  deny  the  receipt  of  the  two  bills,  he  will 
consequently  account  for  them  in  any  final  reckoning  with  the 
bankrupt.  ITurd,  As  mentioned  before,  it  is  conclusive  in 
this  question  to  state,  that  even  Mr  Reid  did  not  daim  at  the 


election  of  trustee  on  the  said  two  bills  sent  to  Wilson  in  Oc- 
tober 1835.  He,  no  doubt,  claimed  at  the  election  of  interim 
factor ;  but  he  did  not  prefer  any  such  claim  at  the  election  of 
trustee.  Hence  he  was  in  every  view  entitled  to  maintain  a 
claim  on  the  £207  bill.  These  being  the  fiu:ts,  there  is  no- 
thing like  an  adverse  interest  of  difficult  extrication  here. 
Wilson  and  Strathenry,  no  doubt,  seem  to  have  had  a  variety 
of  cross  bills,  and  in  his  deposition  and  letters,  Wilson  writes 
and  gives  his  testimony  in  a  suspicious  and  unwilling  manner. 
But  the  account  between  him  and  the  bankrupt  must  be  of 
simple  and  easy  adjustment,  as  the  whole  bills  hinc  inde  must 
be  entered  in  account,  and  in  each  of  them  the  accepter  must 
be  held  as  the  debtor,  unless  he  can  prove,  by  legal  evidence, 
that  the  bill  was  for  behoof  of  the  drawer.  On  the  whole,  it 
appears  that  Mr  Reid,  instead  of  having  any  adverse  interest  to 
unfit  him  for  managing  this  estate,  has  by  far  the  greatest  in- 
terest to  conduct  it  profitably  or  economically,  as  he  seems  to 
have  a  very  deep  claim  on  it,  and  to  have  an  interest,  therefore, 
greater  than  any  other  claimant,  to  manage  it  in  the  best  man- 
ner practicable  for  behoof  of  all  concerned. 

*'  But  while  the  objections  urged  at  the  election  are  thus 
disposed  of,  a  different  plea  was  urged  at  the  last  debate,  which 
it  is  proper  to  report  to  the  Court,  as  worthy  of  the  serious 
and  deliberate  attention  of  your  Lordships.  The  respondent. 
Mi  Berry,  founded  very  strongly  on  Mr  Reid's  affidavits, 
first,  on  the  election  of  the  interim  factor  on  this  estate,  and 
afterwards  of  the  trustee,  as  showing  an  evident  disposition 
on  his  part  to  disregard  or  evade  one  of  the  most  important  re- 
gulations of  the  Sequestration  Statute.  In  particular,  he  re- 
ferred to  Mr  Reid's  affidavits,  in  which  he  put  a  value  on 
certain  collateral  securities,  but  instead  of  complying  pro- 
perly with  the  24th  section  of  the  Act,  Mr  Reid,  it  is  said,  put 
on  oath  merely  nominal  and  elusory  valuations  on  the  securities 
enjoyed  by  him,  in  holding  the  joint  obligations  of  the  bank- 
rupt, along  with  some  of  the  most  respectable  and  solvent  mer- 
chants in  the  east  of  Scotland,  who  are  drawers  or  accepters  of 
sundry  of  the  bankrupt's  bills.  Thus,  in  the  election  of  interim 
factor,  he  valued  the  joint  obligation  of  Messrs  Arthur  and  Sons 
of  Kirkaldy,  on  a  bill  of  £190,  just  at  2s.  6d.  in  whole,  though 
that  is  a  concern  of  great  wealth,  and  Mr  Reid  then  held,  as  a 
banker,  a  balance  of  Arthur's  funds  in  his  own  hands ;  and  in 
the  election  of  trustee,  he  valued  the  joint  obligation  of  George 
Wilson,  a  person  still  solvent  and  in  extensive  trade,  as  worth 
only  5d.  on  the  bill  of  £207.  The  framing  of  such  claims  and 
oaths,  the  respondent  argues,  was  an  act  of  such  gross  impro- 
priety, and  showed  so  strong  a  disposition  on  the  part  of  Mr 
Reid  to  violate  or  misconstrue  a  plain  direction  of  the  Seques- 
tration Statute  (§  24),  as  to  unfit  him  for  any  office  which  falls 
to  be  executed  strictly  according  to  the  directions  laid  down  in 
this  Act  of  Parliament. 

'*  Now  the  Lord  Ordinary  must  say,  that  he  cannot  too 
strongly  express  his  disapprobation  of  such  valuations  on  oath 
as  are  here  referred  to.  He  does  not  understand  upon  what 
quibble  or  gloss  respectable  men  can  reconcile  it  to  themselves 
so  to  proceed  on  oath.  And  the  only  apology  that  occurs  for 
an  individual  who  has  fallen  into  such  a  mistcdce  is  the  univer- 
sality of  the  practice.  The  Lord  Ordinary  happens  to  know 
that  some  of  the  most  extensive  merchants,  and  highest  officers 
in  chartered  banks,  have  made  these  nominal  valuations,  and 
this  alone  has  gone  to  such  an  extent,  that  it  formed  one  of  the 
grounds  of  complaint  in  a  petition  sent  to  Parliament  last  year 
by  the  Chamber  of  Commerce  in  Edinburgh,  praying  proper 
remedies  to  be  applied  to  the  evil  in  the  new  Sequestration 
Bill  which  has  been  under  discussion  in  Parliament  lor  the  last 
two  years.  General  as  the  practice  may  have  been  of  making 
these  elusory  valuations,  had  Mr  Reid  or  any  party  procured  a 
colourable  majority  by  such  means,  the  Lord  Ordinary  would 
not  have  sustained  a  majority  so  obtained,  whatever  usage  might 
have  been  quoted  in  palliation.  But  these  erroneous  valuations 
had  no  influence  in  this  election,  as  Mr  Reid  would  have  a  great 
preponderance  of  votes  in  value,  even  if  the  whole  of  the  bills^ 
which  were  the  subject  of  the  valuation,  were  entirely  struck 
out  of  the  ranking.  This  being  established,  the  Lord  Ordinary 
does  not  think  himself  entitled  to  find  that  a  party  who  has 
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joined  many  others  in  putting  a  wrong  construction  on  what  is 
required  of  him  by  the  24tb  clause  of  the  Sequestration  Statute, 
is  utterly  disqualified  from  holding  any  office  under  this  Act. 
More  especially  does  the  Lord  Ordinary  hesitate  to  <:ome  to  this 
conclusion  in  the  following  state  of  the  facts : — 

"1.  In  the  interval  between  the  election  of  interim  &ctor 
and  tni9l%e,  Mr  Reid  gave  in  a  corrected  claim  and  affidavit. 
This  he  did  apparently  in  order  to  limit  his  claim  to  these  bills, 
in  which  he  was  informed  the  bankrupt  was  the  principal  debtor ; 
on  that  affidavit  alone  he  voted  in  the  election  of  trustee. 

"2.  It  has  been  now  proved  by  the  evidence  lately  adduced 
in  this  Court,  that  the  bankrupt  was  the  principal  debtor  in  all 
the  bills  claimed  on  by  Mr  Reid,  at  the  election  of  trustee, 
though  in  the  claim  No.  3,  (appendix  to  former  note,  p.  27) 
the  bankrupt  did  not  appear  in  the  position  of  principal  debtor 
in  the  bills  entered  in  that  state. 

'*  3.  By  the  express  terms  of  the  24th  section  of  the  Seques- 
tration Statute,  no  valuation  is  required  where  the  bankrupt  is 
the  principal  debtor.  Hence  any  valuation  at  all  might  have 
been  dispensed  with.  And  when  Reid  proceeded  differently,  it 
rather  justifies  the  idea,  that  he  had  some  erroneous  views  as  to 
the  true  meaning  and  object  of  the  24th  clause  of  the  Act, 
which  it  is  not  now  of  any  consequence  to  trace.  He  certainly 
docs  not  appear  to  have  been  aware  of  the  decision  in  the  case 
of  Buchanan  in  1827,  5,  Shaw,  p.  468,  in  which  it  was  found, 
that . '  in  the  election  of  a  trustee,  it  is  no  objection  to  the  vote 
of  a  creditor,  founded  on  bills  accepted  jointly  by  the  bankrupt 
and  another,  that  he  has  not  valued  and  deducted  the  joint 
obligant's  security,  the  bankrupt  being  the  primary  obligant, 
though  not  appearing  so  ex  facie  of  the  bills. 
■  "It  appears  from  the  proof  lately  led  in  this  cause,  that  all 
of  the  joint  obligants  (except  Wilson),  whose  claims  were  the 
subject  of  valuation  in  the  corrected  affidavit,  were  in  bankrupt 
of  insolvent  circumstances  at  the  date  of  the  clium  and  election 
on  this  estate ;  and  though  dividends  of  greater  or  lesser  amount 
on  their  estates  are  now  declared,  it  might  possibly  be  a  matter 
of  doubt  or  uncertainty  at  the  period  of  the  election  and  affidavit, 
whether  any  thing  at  all  would  ever  be  realised  from  such 
estates. 

"  These  considerations  have  confirmed  the  Lord  Ordinary  in 
his  opinion,  that  it  would  not  be  proper  to  sustain  any  personal 
objection  as  applicable  to  Mr  Reid,  in  respect  of  the  valuations 
objected  to  in  the  present  case." 

Subsequent  tp  the  date  of  the  Lord  Ordinary's  inter- 
locutor, George  *  Wilson  had  also  become  bankrupt, 
but  he  was  perfectly  solvent  at  the  time  Reid  made 
affidavit. 

Berry  reclaimed,  and  at  eidvlaing  pleculed^  in  refer- 
ence to  the  statement  contained  in  the  concluding  part 
of  the  Lord  Ordinary's  interlocutor,  that,  in  terms  of 
the  24th  section  of  the  54th  Geo*  III.,  Reid  was  dis- 
qualified from  the  office.  This  appears  from  the  words  of 
the  section,  by  which  it  is  provided,  that  **  any  creditor 
who  holds  a  preferable  security  or  lien  upon  the  debtor's 
property,  or  has  other  obligants  bound  with  him,  except 
where  the  common  debtor,  in  this  last  case,  is  the  prin- 
cipal or  primary  obligant,  and  liable  to  relieve  the 
others,  shall  be  obliged,  upon  oath,  to  put  a  value  upon 
such  security  or  collateral  obligation,  so  far  as  he  may 
thereby  be  covered,  and  to  deduct  such  value  from  his 
claim,  and  to  give  his  vote  in  all  matters  respecting  the 
bankruptcy,  as  creditor  only  for  the  balance,  which 
balance  shall  be  specified  in  his  affidavit,  without  pre- 
judice to  his  correcting  his  valuation  afterwards,  and 
without  prejudice  to  the  amount  of  his  debt  in  other 
respects." 

Plecided  for  Reid,  that  the  practice  was  universal, 
and  that  if  the  reverse  were  established,  bank  agents 
M'ould  be  placed  in  a  very  awkward  predicament  in 


voting ;  besides,  even  deducting  the  two  bills  in  ques- 
tion, valued  at  nominal  sums,  Reid  had  nevertheless  a 
legal  miyority  in  point  of  number  and  value. 

Lord  Corehouse. — I  am  very  decidedly  of  opinion  that  this 
person,  Reid,  is  not  eligible  to  the  office.     I  do  not  go  at  all 
into  the  question  of  adverse  interest ;  nor  am  I  sure  that  *'  the 
trafficking,*'  or  purchasing  up  of  bills  subsequent  to  the  seques- 
tradon,  or  altering  debts,  so  as  to  make  them  appear  as  un- 
paid, in  order  to  obtain  his  election,  has  been  proved,  in  the 
sense  of  the  Statute.     There  is  one  objection,  and  it  is  the  last 
one  spoken  to  by  the  Lord  Ordinary,  which,  in  my  opinion,  is 
fatal  to  this  person's  claim.     I  speak  of  the  objection  m^\n% 
out  of  the  twenty-fourth  section,  which  enacts,  (his  Lordship 
read  the  clause.)     To  my  mind,  nothing  is  clearer,  in  terms  of 
this  clause,  than  this,  that  the  party  deponing  must  state  bom 
fide  the  nature  of  the  securities  he  holds.    This  gentleman,  bow- 
ever,  says,  that  he  is  entitled  to  value  the  security  of  other  obli- 
gants,  where  the  bankrupt  is  not  the  principal  obligant,  at  an 
imaginary  amount — at  an  amount  he  knows  not  to  be  true;  and 
at  the  same  time,  he  tells  us  that  he  rests  his  justification  on  a 
like  practice,  which  he  asserts  has  obtained  in  many  instances, 
I  say,  if  such  a  practice  have  obtained  in  eight  hundred  other 
eases,  it  can  form  no  rule  to  guide  the  Court.     It  is  a  construc- 
tion of  the  Statute  which,  if  it  have  been  adopted,  it  is  dov 
time  should  terminate,  for  no  person  of  common  sense  can  read 
the  Statute  in  such  a  way.     It  is  contrary  to  the  spirit  of  the 
Act  that  it  should  be  the  case.     I  recollect  that  in  the  case  of 
M*  Go  wan,  in  1808,  very  mmilar  to  the  present,  a  minute  was 
given  in,  stating  the  nature  of  the  practice,  but  the  Court  had 
then  no  doubt  that  no  practice,  however  universal,  could  pal- 
liate the  evil.     In  that  case,  the  party  was  found  disqualified ; 
but  this  case  is  infinitely  worse.    I  do  not  certainly  go  the  length 
of  saying  that  the  party  here  has  been  guilty  of  perjury.    I  dare 
say  he  thought,  bona  fide  enough,  that  tiie  practice  wu  suf- 
ficient to  justify  him ;  but  this  Court  ought  to  assert  its  prero- 
gative, as  a  tribunal  watching  over  public  morals,  and  put 
down  a  practice  so  subversive  of  rectitude.     I  am  clearly  of  opi- 
nion that  Reid  is  unfit  for  the  office. 

Lord  Mackenzie I  concur  entirely  in  the  sentiments  ex- 
pressed by  Lord  Corehouse,  for  I  think  the  Statute  is  perfectlr 
explicit  on  the  matter.  (His  Lordship  read  the  clause.)  Far 
beyond  all  doubt  I  think  it  is,  that  the  Statute  meant  that  a 
party  should  put  a  real  value  on  his  securities,  and  not  a  ficti- 
tious one ;  and  not  only  that,  but  it  provided  that  be  should 
take  a  solemn  oath  to  confirm  it.  In  this  case,  the  party  has 
put  a  &lse  value  on  the  securities ;  and  he  does  not  stop  there, 
but,  in  face  of  a  greater  Being  than  the  Legislature,  he  takes  a 
solemn  oath  that  the  value  so  stated  is  the  true  one.  This  I 
hold  to  be  a  gross  and  shocking  abuse,  not  to  say  worse  of  it.  I 
see  very  well  how  it  commenced.  I  dare  say  difficulty  «ds 
sometimes  felt  in  stating  the  value,  but,  by  giving  in  little  by 
little,  persons  stretched  and  stretched  their  consciences,  till  at 
last  they  came  to  swear  to  no  value  at  all.  But  we  cannot 
listen  to  such  a  practice ;  we  cannot,  as  guardians  of  public  jus- 
tice, allow  to  escape,  under  the  sanction  of  such  a  doak,  i 
'  practice  so  totally  repulsive  to  justice.  We  cannot  say  that  a  per- 
son so  acting  is  qualified.  After  the  election  of  trustee  coined 
a  serious  ranking  of  the  creditors,  and  we  cannot  say  how  ht 
such  practices  may  or  may  not  enter  into  the  subsequent  fro- 
cedure.  It  comes  very  much  home  to  after  questions;  for  if 
a  Statute  and  an  oath  wont  restrain  a  person  firom  such  actiof^ 
in  the  outset,  what  stronger  obligation  is  there  for  bis  artinf 
better  afterwards  ?  I  trust  such  cases  never  may  require  to  be 
noticed  in  the  criminal  courts ;  but  I  doubt  if  we  would  not 
find  a  greater  difficulty  in  repelling  an  objection  to  the  relenocj 
than  .^he  Court  would  at  all  relish.  I  have  a  decided  o^asft 
•that  this  person  is  not  qualified  for  the  oflSoe  of  trustee. 

Lord  President, — I  am  of  the  same  opinion.  It  is  not  diffi- 
cult to  see  how  matters  got  so  far  as  to  produce  the  pivtice 
spoken  of.  Both  parties,  I  suspect,  in  a  competition,  were  guilty 
of  the  same  expedients,  so  of  course  it  never  could  come  under 
the  cognizance  of  the  Court.  It  was  said,  if  we  altered  tbe 
judgment  of  the  Lord  Ordinary,  it  would  place  bank  a^ntsia 
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very  awkward  situations  in  voting.  But  it  is  perfectly  plain  tbey 
are  relieved  from  all  dilemma  by  not  voting  They  have  only 
to  say,  '*  I  do  not  like  to  put  a  value  on  these  securities,  and 
therefore  I  don't  vote."  I  agree  with  your  Lordships  that  it  is 
quite  impossible  to  overlook  the  words  of  the  Statute.  Voting, 
and  the  putting  of  a  bona  fide  value  on  securities  for  voting,  is 
expressly  in  the  eye  of  the  Statute,  and  it  says,  the  claim  may 
be  amended ;  that  is,  supposing  a  value  of  58.  per  pound  were 
stated,  it  is  competent  to  amend  that,  if  it  turn  out  that  the  se- 
curity is  less ;  but  it  could  not  mean  that  a  security  of  such  an 
aoiount  as  the  present,  should  be  valued  at  2s.  6d.,  when  the 
parties  are  good  fur  the  whole  amount. 

Penney  for  reclaimer, — Then  the  Court  will  appoint  Berry  to 
the  office. 

Lord  Corehouse The  Court  cannot  do  that ;  the  way  is,  to 

order  a  new  election. 

Lord  Gillies  absent. 

The  Court 

"  Alter  the  interlocutor  reclaimed  against ;  sustain  the  personal 
objection  to  the  said  John  Reid,  and  find  him  ineligible  to  the 
office  of  trustee  in  this  sequestration ;  dismiss  the  petition  for 
him  praying  for  confirmation,  and  decern :  Find  him  liable  in 
expenses,  and  appoint  an  account  thereof  to  be  given  in,  and  re- 
mit to  the  auditor  to  tax  and  report :  Further,  appoint  a  general 
meeting  of  the  creditors  to  be  called  for  the  purpose  of  electing 
a  trustee,  due  notice  of  the  time,  place  and  purpose,  being  always 
given,  in  terms  of  the  Statute." 

Lord  Ordinary,  Cuningharae. — Act,  Dean  of  Faculty  (Hope), 
James  Paterson ;  John  Young,  S.S.C,  Agent, — Alt,  Penney; 
Hopkirkand  Imlach,  W.S.,  Agents D,  Clerk [G.D.F.] 


ISthJune  1837. 
Teind  Cause FiasT  Division. — (G.D.F.) 

No.  288. — The  Ddke  of  Atholl  an^  James  Craio, 
Objectors  to  the  State  of  Teinds  in  the  Locality  of 
Redgorton* 

Teinds — Evidence — Proof — Certain  lands  were  localled  on  by 
a  common  agent  in  a  scheme  of  locality  of  the  parish  of  A,,  as 
belonging  to  JB.,  which  was  objected  to,  on  the  ground  that, 
though  possessing  modern  names,  they  were,  in  point  of  fact, 
either  portions  of  a  tenement  valued  in  1650,  or  lay  in  a  dif- 
ferent parish — Circumstances  in  which  held,  that  the  fact  of 
the  inhabitants  of  the  lands  localled  on  frequenting  the  parish 
church  of  A,,  or  receiving  the  ordinances  of  religion  from  the 
incumbent  there,  or  of  being  inserted  in  a  valuation  of  the 
parish  by  an  incumbent,  previous  to  the  discovery  of  the  valua- 
tion of  1650,  could  not  be  set  up  as  colourable  evidence  against 
the  cess-books  of  the  county  (which  confirmed  the  valuation  of 
1650^  and  the  title-deeds  of  B.'s  lands,  neither  of  which  con- 
tained reference  to  the  lands  localled  on  as  lying  within  the 
parish  of  A.,  and  the  constant  state  of  possession  in  regard  to 
the  teinds,  which  had  continued  for  nearly  two  centuries. 

The  common  agent  in  the  locality  of  Redgorton,  in 
the  state  of  teinds  prepared  by  him,  had  allocated  on 
certain  lands  he  called  Marlehall,  &c.,  as  belonging  to 
the  Duke  of  Atholl,  lying  within  the  parish  of  Red- 
gorton.  This  was  objected  to  by  the  Duke  and  by  Mr 
Jaines  Craig,  at  Stanley,  who  had  acquired  from  his 
lordship  a  part  of  the  lands  of  Benchills.  The  Duke's 
ancestor  had  obtained  a  valuation  from  the  High  Com- 
mission, of  the  lands  of  Over  and  Nether  and  Middle 
Benchills,  and  pertinents,  in  1650,  and  it  was  main- 
tained that  the  lahds  now  attempted  to  be  allocated  on 
were  precisely  those  stated  in  the  valuation,  though 
passing  under  more  modern  names.  In  proof  of  this 
he  produced  his  titles  to  his  property  within  the  parish, 
in  which  none  of  the  lands  named  by  the  common  agent 
appeared.    The  cess,  which  went  to  confirm  the  terms 


of  the  valuation,  dontained  no  reference  to  the  lands 
as  belonging  to  the  Duke,  and  lying  within  the  parish, 
nor  did  they  appear  in  a  sub- valuation  of  1635.  The 
valuation  of  1650  was  only  discovered  in  1820.  In 
1769>  the  names  mentioned  by  the  common  agent  ap- 
peared in  a  process  of  locality  pursued  by  a^^previous 
incumbent  in  1765,  and  they  were  put  down  by  the  in- 
cumbent, in  a  memorial  of  the  rental  at  the  time,  as 
existing  in  the  parish,  separately  from  the  Benchills ; 
and  it  was  averred  that  the  inhabitants  of  these  parts 
had  always  been  considered  as  parishioners,  and  at- 
tended the  church,  and  received  the  ordinances  of  re- 
ligion from  the  minister  of  the  parish  of  Redgorton. 
It  was,  however,  denied  by  the  Duke,  that  they  existed 
separately  from  the  Benchills ;  and  it  was  explained, 
that  though  parts  of  the  Benchills  might  have  received 
separate  names  about  1765,  they  were  nevertheless  in- 
tegral parts  of  the  unum  tenemerUum  of  Benchills. 
The  Lord  Ordinary  (Moncreiff)>  on  10th  July  1830, 

"  Having  called  the  cause,  and  having  considered  the  mutual 
minute  for  the  Duke  of  Atholl  and  the  common  agent,  and 
having  further  considered  the  objections  and  answers,  and  re- 
vised objections  and  answers  referred  to  in  the  said  minute, 
Finds  that  it  is  unnecessary  to  close  a  record  in  this  case,  and 
that  the  cause  ought  to  be  decided  on  the  papers  above  referred 
to,  according  to  the  terms  of  the  Act  of  Sederunt  1825,  §  3 : 
Finds,  That  the  common  agent  has  failed  to  establish  that 
either  of  the  objectors  is  in  possession  of  any  lands  within  the 
parish  of  Redgorton,  other  than  those  of  Upper  and  Middle 
Benchills,  and  a  part  of  Nether  Benchills,  admitted  to  be  in  the 
possession  of  the  Duke  of  Atholl,  and  comprehended  in  the  de- 
cree of  valuation  obtained  in  1650 :  Therefore,  sustains  the  ob- 
jecdons,  and  remits  to  the  clerks  to  make  up  a  scheme  of 
locality,  giving  effect  to  the  principle  of  this  judgment :  Finds 
no  expenses  due  in  regard  to  this  discussion ;  but  reserves  the 
Duke  of  AthoU's  objection  to  his  being  liable  in  any  part  of 
the  common  agent's  expense,  and  the  common  agent's  answers 
to  that  objection,  until  the  issue  of  the  process  of  locality,  or 
till  the  account  of  the  common  agent  shall  come  under  discus- 
sion. 

'*  Note, — The  documents  founded  on  by  the  common  agent 
may  be  sufficient  to  justify  him  or  the  minister  in  trying  the 
question.  But  the  clear  account  of  the  lands  in  this  parish, 
acquired  by  the  Duke  of  Atholl,  given  in  the  revised  objections, 
and  the  authentic  documents  by  which  that  account  is  support- 
ed, appear  to  the  Lord  Ordinary  to  be  quite  conclusive  of  the 
case.  He  has  no  idea  that  any  rental  made  up  by  a  minister, 
in  endeavouring  as  much  as  possible  to  enlarge  the  fund  of  the 
benefice,  followed  by  nothing,  or  the  circumstance  of  indivi- 
duals frequenting  the  church,  or  receiving  church  privileges  as 
if  they  were  in  the  parish,  can  be  set  up  as  available  evidence 
against  the  title-deeds  of  the  parties,  the  express  terms  of  the 
decree  of  valuation  confirmed  by  the  valuation -books  of  the 
county,  and  the  constant  state  of  possession  in  regard  to  the 
teinds  during  nearly  two  centuries.  Some  of  the  documents 
referred  to  by  the  common  agent  may  be  of  more  importance  as 
evidence ;  but  the  Lord  Ordinary  is  still  satisfied,  that  the  whole 
together  are  far  from  making  out  a  case  against  the  strong  grounds 
on  which  the  objections  are  maintained." 

This  judgment  was  reclaimed  against  by  the  mini- 
ster.    At  advising, 

Lord  Corehouse, — The  Lord  Ordinary's  interlocutor  is  irre- 
sistible. 

The  Court  adheredy  without  hearing  counsel  for 
either  party. 

Lord  Ordinary,  Moncreiff. — Act,  Solicitor-General  (Ruther- 
fiird),  J.  G.  Gordon;  George  Rutherford,  Agent, — Alt.  Dean 
of  Faculty  (Hope),  Patton  ;  Humphry  GrahoiD,  W.S..  Agent. 
-^Teind  C/crA— [G.D.F.] 
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i3th  June  1837. 

Teind  Cause. — First  Division (C.D.F.) 

No.  289. — John  Tainsh  and  Others,  Objectors^  v. 
Robert  Scarlet,  Respondent, 

Teinds — Evidence — Proof — Prescription— Valuation — Locality 
—  Question  of  evidence.  Whether  certain  lands  were  compre- 
hended in  other  lands  separately  valued  in  a  valuation  of  an 
entire  barony  ;  or.  Whether  they  were  a  pertinent  of  the  ba- 
rony generally ;  or.  Whether  they  were  altogether  exempt  from 
teind,  as  not  having  been  arable  at  the  date  of  the  valuation, 
and  never  having  been  localled  on  for  stipend  f 

The  teinds  of  the  barony  of  Arnot,  in  the  parish  of 
Portmoak,  then  belonging  to  one  proprietor,  were 
yalued  in  the  year  16[)7.  The  decree  of  valuation 
enumerates,  by  name,  the  specific  lands  composing  the 
barony.  In  this  enumeration,  the  lands  of  JBirks,  now 
the  property  of  the  respondent,  are  «ot  mentioned, 
while  the  lands  of  Scotlandwell,  extending  to  about 
forty  acres,  of  parts  of  which  the  objectors  are  feuars, 
are  specifically  mentioned,  and  the  teinds  valued  at 
200  merks.  No  stipend  hitherto  had  been  laid  upon 
Birks,  and  in  the  scheme  of  locality  now  in  course  of 
being  made  up,  the  common  agent  proposed  to  con- 
tinue the  exemption.  This  was  opposed  by  the  objec- 
tors, who  maintained  that  Birks,  though  not  specified  in 
the  valuation,  was  part  of  the  lands  of  Scotlandwell,  and 
as  such,  liable  in  teind  and  stipend  along  with  tlieir  feus 
of  the  same  lands,  and  they  referred  to  the  charter  in  fa- 
vour of  the  respondent's  author  in  1709>  where  the  lands 
of  Birks  are  described  as  part  and  portion  of  lands 
commonly  called  *Uhe  Birks  in  Scotlandivell  s"  and 
stated,  that,  past  memory,  cess  had  been  paid  for  Birks 
as  a  component  part  of  Scotlandwell.  The  respondent 
answered,  that  Birks  formed  no  part  of  Scotlandwell, 
and  that  the  property  now  belonging  to  him  under 
that  name,  was  not  arable  at  the  date  of  the  valuation, 
nor  at  the  date  of  the  feu-charter  in  1709>  and  had 
never  paid  teind  nor  stipend,  and  never  been  localled 
on. 

The  I^ord  Ordinary  pronounced  this  interlocutor : 

'*  Sd  July  1835. — The  Lord  Ordinary  having  advised  the  re- 
vised condescendence  for  John  Taiush  and  others,  and  the  revised 
answers  for  Robert  Scarlet  of  Birks,  with  the  excerpts  from  the 
decreet  of  valuation.  No.  90  of  process,  and  whole  process,  and 
having  heard  parties'  procurators,  finds  that  the  lands  of  Birks  are 
included  in  the  decree  of  valuation,  dated  27th  January  1697,  as 
a  part  and  pertinent  of  the  barony  of  Aniot,  and  accordingly, 
that  they  ought  to  bear  a  proportion  of  the  cumulo  teinds  of 
the  barony,  as  ascertained  by  said  decreet  of  valuation,  conform 
to  the  respective  valued  rents  in  the  cess-books  of  Birks,  and 
the  remanent  parts  of  the  barony  of  Arnot,  and  decerns ;  re- 
serving always  to  Mr  Scarlet  to  insist  that  a  portion  of  the 
valued  teinds  effeiring  to  Birks  shall  be  allocated  upon  his  sub- 
vassals,  if  be  shall  be  so  advised,  and  to  them  their  objections 
as  accords ;  and  remits  to  the  clerk  to  rectify  tjne  locality  ac- 
cordingly, reserving  all  questions  of  expenses. 

"  Note. — The  valuation  was  anterior  to  the  feus,  and  is  a 
cumuh  valuation  of  the  teinds  of  the  whole  barony  of  Arnot. 
The  specific  valuations  of  Scotlandwell,  and  the  other  com- 
ponent parts  of  the  barony  so  valued,  are  mentioned  after  the 
grand  decerniture,  in  narrating  that  part  of  the  procedure,  now 
called  the  Prepared  State,  being  an  abstract  of  the  proof  taken 
from  the  depositions  of  the  witnesses.  No  mention  whatever 
is  made  of  Birks  as  belonging  to  one  or  other  of  the  component 
parts,  according  to  the  possession  of  them  at  that  time,  and  the 
condescenders  have  failed  to  make  out  aliunde  that,  in  point  of 
fact,  they  did  so.     The  Lord  Ordinary  must  therefore  consider 


Birks  to  have  been  then  a  pertinent  of  the  whole  barony,  aDd 
not  of  any  particular  constituent  part  of  it ;  and  holding  this  to 
be  the  case,  a  share  of  the  teinds  of  the  barony  ought  to  &I1 
upon  it." 

Both  parties  reclaimed:  the  objectors  to  have  it 
found  that  Birks  was  not  generally  a  pertinent  of  the 
barony,  tint  specifically  part  and  portion  of  Scotlandwell, 
and  liable  in  a  proportion  of  the  valued  teinds  of  these 
lands :  and  the  respondent  to  have  it  found  that  Birks 
was  altogether  teind-free,  and  not  liable  in  stipend. 

At  advising, 

Lord  Gillies I  wish  this  question  to  be  answered :  Are  the 

lands  valued  or  not  ? 

Thomson, — 1  can  only  answer  that  question  in  this  way. 
The  lands  form  part  of  the  barony  of  Arnot,  or  of  Scotland- 
well.  We  shall  say  they  form  part  of  Scotlandwell.  The 
teinds  of  these  lands  have  been  valued  on  forty  acres.  The 
rest  of  the  lands  were  not  arable ;  and  we  maintain  that  the  uu- 
arable  portions  are  not  teindable,  as  the  teinds  of  Scothwdwell 
are  exigible  by  the  valuation  only  on  forty  acres. 

Solicitor-  General. — That  is  to  say,  tliey  found  on  the  valua- 
tion to  the  extent  of  forty  acres  only,  and  reject  it  quoad  the 
rest. 

Lord  Gillies It  appears  to  me  to  be  a  simple  point.    It 

is  said  the  valuation  is  confined  to  forty  acres.  It  surely 
foUows,  that,  as  to  the  rest  of  the  lands,  they  are  not  valued : 
So  they  must  pay  teind  according  to  the  full  value  of  the  rent. 

Lord  Mackenzie Lands  are  liable  to  teind,  whether  arable 

or  not.  I  cannot  go  into  the  argument  maintained  by  Scarlet, 
that,  at  the  time  of  the  valuation,  only  forty  acres  were  con- 
sidered teindable,  and  that  the  rest  of  the  lands  were  held  not 
teindable,  as  being  equally  unproductive  as  the  face  of  a  high- 
land precipice.  There  is  no  evidence  of  that,  and  I  think  it 
was  not  in  the  power  of  the  commissioners  to  **  pin  down"  the 
valuation  of  the  teinds  of  these  lands  to  forty  acres  only,  while 
it  appears  that  the  estate  consists  of  more  than  forty  acres.  I 
do  not  see  any  reason  for  now  exempting  the  lands  from  teind 
which  are  said  to  have  been  unarable  at  the  time  of  the  valua- 
tion ;  at  all  events,  there  is  no  precedent  for  the  argument  oow 
maintained. 

Lord  Corehouse. — There  are  three  alternatives,  either  that 
these  unarable  lands  are  valued  in  the  estate  of  Birks,  or  along 
with  the  lands  of  Scotlandwell,  or  not  valued  at  all.  Now, 
after  the  very  clear  report  of  Mr  Oliver,  I  agree  with  him  that 
these  lands  formed  no  part  of  the  lands  of  Birks ;  and,  ix<m  tie 
admissions  of  parties,  we  must  hold  that  they  form  portions  ot 
Scotlandwell,  which  are  valued.  I  therefore  go  into  Lord 
Mackenzie's  views.  It  does  not  follow,  that  because  they  were 
not  arable  at  the  time,  that  they  are  therefore  not  teindable. 
It  is  quite  out  of  the  question  to  suppose  that  they  are  not 
teindable. 

Lord  Gillies, — I  agree  with  your  Lordships.  We  cannot, 
therefore,  sustain  the  scheme,  as  made  out  by  the  commoQ 
agent. 

Lord  President  concurred. 

The  Court 

"  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  a^iost, 
and  find  that  the  respondent's  lands  of  Birks  are  comprehended 
in  the  valuation  of  the  forty  acres  of  Scotlandwell,  which  form 
a  part  of  the  barony  of  Arnot,  and  decent  accordingly ;  and 
remit  to  the  Lord  Ordinary  to  hear  parties  with  regard  to  the 
proportion  of  the  teind  of  Scotlandwell  which  should  fall  upon 
the  lands  of  Birks,  reserving  the  question  of  expenses  till  the 
issue  of  the  cause." 

Lord  Ordinary,  Cockbum Ad,  R.  Thomson,  Stark;  i- 

Lundle,  W.S.,  Agent Alt,  Solicitor- General  (Rutberfiird), 

J.  Hamilton;  John  Campbell,  W.S.,  Agent Teind  Clerk.^ 

fG.D.F.] 
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I3th  June  1837. 
Second  Division. — (J.D.M.) 

No.  290. — Hekkiot's  Tbustses,  Pursuers  and  Ad- 
vocatorSf  v.  Joseph  and  Thomas  Mu&bay,  Defen- 
ders and  Respondents. 

Obligation — Constittttion — Proof — Adminicles — Stamp — Exe- 
cutor— 1.  Documentary  evidence  which  was  held  et^fficient  to 
inatmct  a  debt.  2.  A  general  acknowledgment  of  debt,  con^ 
tainimg  no  liquid  specific  engagement  to  pay  at  a  certain  day, 
does  not  require  to  be  stamped^  either  as  a  receipt  or  as  a 
bill. 

This  was  an  advocation  of  a  cause  which  depended 
before  the  Sheriff  of  Berwickshire.  The  action  was 
brought  at  the  instance  of  the  pursuers,  as  trustees  of 
the  late  David  Herriot  of  Herriotbank,  inter  alioy 
for  payment  of  a  sum  of  £191)  as  an  advance  made 
by  the  late  David  Herriot  to  the  late  David  Murray 
of  Brockholes. 

For  some  years  previous  to  the  execution  of  a  trust- 
deed  for  behoof  of  their  creditors,  David  Murray,  and 
his  brother  Joseph  Murray,  tenants  of  Brockholes, 
were  in  embarrassed  circumstances,  and  on  several 
occasions  applied  to  their  unde,  Mr  Herriot,  for  loans 
of  money  to  assist  them.  In  particular,  about  a  year 
before  the  execution  of  the  trust-deed,  they  obtained 
£400  by  an  accommodation-bill,  which  Mr  Herriot 
had  ultimately  to  pay  the  bank  on  their  account,  and, 
in  virtue  of  which  he  was  a  creditor  of  David  and 
Joseph  Murray  at  the  time  of  the  execution  of  the  said 
trust-deed. 

On  29th  May  1815,  David  Murray  applied  to  Mr 
Herriot  for  a  loan  of  £186,  which  the  latter  agreed  to 
grant,  and  for  which  David  Murray  wrote  out  a  receipt 
or  acknowledgment  in  the  following  terms :  **  May  29, 
1815.  Received  from  Mr  David  Herriot  on  hundred 
and  eighty  sickes  pounds  Sterling."  Thereafter,  David 
and  Joseph  Murray  found  it  necessary  to  execute,  on 
28th  February  1817,  a  trust-deed  for  behoof  of  their 
creditors,  which  trust-deed  commenced  with  the  fol- 
lowing declaration : 

"  Be  it  known  to  all  men  by  these  presents,  that  we,  David 
Murray  and  Joseph  Murray,  fiurmers,  of  Brockholes  and  Berry- 
hilly  considering  that  we  are  owing  to  our  creditors  hereafter 
named  the  respective  debts  and  sums  of  money  underwritten, 
vis.  David  Herriot,  residing  at  Herriothank,  the  sum  of  £591 
SterUng." 

After  specifying  the  other  creditors,  with  the  amount 
of  the  sums  respectively  due  to  them,  it  was  then  de- 
clared, that 

"  for  fiurther  security,  and  more  ready  payment  of  the  debts 
due  to  oar  creditors  before  named,  and  of  the  debts  due  to  any 
other  our  just  and  lawful  creditors,  and  for  preventing  the 
charges  and  expenses  they  might  be  put  to  in  doing  legal  dili- 
gence for  the  same,"  they  thereby  disponed,  "  to  and  in  favour 
of  the  said  David  Herriot  of  Herriotbank,"  **  as  trustees  for 
and  to  the  use  and  behoof  of  our  creditors  before  named,  and 
of  any  others  our  just  and  lawful  creditors  here  omitted." 

The  day  before  the  execution  of  this  trust-deed,  a 
meeting  of  the  creditors  of  David  and  Joseph  Murray 
had  been  called  by  them,  which  was  numerously  at- 
tended. At  this  meeting,  as  the  minutes  bear,  <<  a  ge- 
neral statement  of  the  means  and  estate  belonging  to 
the  said  Messrs  David  and  Joseph  Murray  was  made 
up  at  the  meeting,  the  value  of  the  same  being  esti- 
mated from  the  information  afforded  by  the  said  David 


and  Joseph  Murray."  In  this  state,  Mr  David  Herriot 
is  described  as  the  largest  creditor,  and  the  precise 
amount  of  his  debt  is  stated  at  £591. 

The  trust-deed  contained  the  following  provision  : 

"  Quinto,  It  is  provided  and  declared,  that  the  mention  of 
the  sums  due  by  us  to  the  persons  before  named,  shall  not  im- 
port that  such  sums  are  truly  due,  unless  they  shall  otherways 
be  sufficiently  instructed." 

The  Sheriii'  found 

"  that  £400.  part  of  the  £591,  has  been  paid,  and  that  the  re- 
maining £191  being  disputed,  it  was  incumbent  upon  the  pur- 
suers to  establish  that  debt  by  legal  evidence :  Finds  that  they 
have  failed  to  do  so,  and  therefore,  that  the  pursuers  have  no 
claim  for  this  sum  against  the  estate,  and  assoilzies  the  defen- 
ders from  this  process,  in  so  far  as  the  libel  is  applicable  to  this 
sum." 

The  present  advocation  was  then  brought,  in  which 
it  was  pleaded  for  the  advocators — 1 .  In  so  far  as  re- 
lates to  the  claim  made  in  this  process  for  the  balance  of 
£191>  and  corresponding  interest,  due  to  the  late  Mr 
Herriot,  the  pursuers'  constituent,  by  David  and  Joseph 
Murray,  it  is  completely  established  by  the  evidence  in 
process.  In  the  trust-deed  executed  by  David  and  Jo- 
seph Murray,  it  is  set  forth,  **  that  we  are  owing  to  our 
creditors  hereafter  named  the  respective  debts  and  sums 
of  money  underwritten,  viz.  David  Herriot,  residing  at 
Herriotbank,  the  sum  of  £591  Sterling,"  &c.  Of  this 
debt,  the  sum  of  £400  has  been  paid  since  the  date  of 
the  trust-deed,  and  the  balance  of  £191  is  the  sum 
now  claimed.  The  trust-deed  is  dated  28th  Febru- 
ary 1817.  An  acknowledgment  by  David  Murray, 
dated  29th  May  1815,  for  £186  advanced  to  him  by 
Mr  David  Herriot,  has  been  produced,  and  also  a  va- 
riety of  other  written  adminicles,  in  support  of  the 
debt  now  claimed.  In  particular,  there  is  a  letter 
of  Charles  Herriot,  one  of  the  trustees  of  David  and 
Joseph  Murray,  dated  4th  August  1827,  wherein  that 
debt  is  expressly  acknowledged.  It  is  also  specified 
in  a  list  ojf  debts  due  by  David  and  Joseph  Murray, 
recovered  from  Charles  Herriot  under  a  diligence, 
and  which  he  depones  was  exhibited  at  the  first  meet- 
ing of  the  creditors.  Various  other  letters  and  writ- 
ings have  been  recovered^  and  produced  in  process, 
recognising  the  debt  in  question  to  be  due  by  David 
and  Joseph  Murray,  and  there  is  full  evidence  to 
support  this  debt,  independent  of  the  express  men- 
tion made  of  it  in  the  trust-deed.  2.  Though  the  trust- 
deed  provides,  *^  that  the  mention  of  the  sums  by  us  to 
the  persons  before  named,  shall  not  import  fhat  such 
sums  are  truly  due,  unless  they  shall  be  otherwise  fully 
instructed,  and  it  shall  be  lawful  for  us  and  the  said 
trustees,  or  the  other  creditors  themselves,  to  quarrel 
the  same  hinc  inde"  this  does  not  destroy  the  pre- 
sumption created  by  the  trust-deed,  as  to  the  debts 
which  it  specifies  and  acknowledges  to  be  due  being 
correctly  stated. 

The  Lord  Ordinary,  24th  December  1836, 

"  Advocates  the  cause,  alters  the  interlocutors  of  the  Sheriff 
complained  of,  and  finds  that  the  sum  of  £191,  being  the  ba- 
lance of  £591,  set  forth  in  the  trust-deed  of  Joseph  and  David 
Murray,  as  then  due  by  them  to  the  author  of  the  advocators, 
is  sufficiently  instructed  to  have  been  truly  due  at  that  period, 
and  to  be  still  resdng-owing ;  and,  therefore,  decerns  against 
the  defender,  Thomas  Murray,  as  executor  of  and  representing 
the  deceased  Joseph  Murray  and  David  Murray,  the  original 
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trusters,  for  the  said  sum  of  £191,  with  the  lawful  interest 
thereof  from  the  date  of  the  said  trust-deed,  till  payment :  Finds 
the  said  defenders  liable  for  the  advocators'  expenses,  both  in 
this  Court  and  before  the  Sheriff. 

"  Note The  Lord  Ordinary  thinks  the  debt  of  £191  suffi- 
ciently instructed  by  the  minutes  of  the  meeting  of  27th  Fe< 
bruary  1817,  by  the  recital  of  the  trust-deed  executed  the  day 
following,  and  by  the  holograph  acknowledgment  for  £186, 
granted  by  David  Murray  (whose  representative  is  now  the 
leading  defender)  on  29th  May  1815.  He  takes  it  to  be  settled 
by  the  cases  of  Ogilvie,  7th  January  1703  (Mor.l  1,510)  ;  Don- 
aldson, I2th  June  1711  (Mor.  11,511)  ;  and  Ross  and  Fiddler, 
24th  November  1809  (F.  C.) ;  that  such  a  naked  acknowledge- 
ment of  the  receipt  of  money,  as  appears  in  the  document  last 
mentioned,  does  in  duhio  import  the  constitution  of  a  debt  and 
a  general  delegation  (obligation  ?)  to  repay ;  while  it  is  undeniable 
that  all  the  circumstances  of  this  case  tend  most  strongly  to  cor- 
roborate this  conclusion :  but,  if  this  be  the  true  character  of  the 
document,  it  seems  also  certain  that  it  does  not  require  a  stamp, 
either  as  a  receipt  or  a  promissory-note;  not  a  receipt  stamp,  as 
witnessing  not  the  discharge  but  the  constitution  of  an  obliga- 
tion, and  not  a  bill  stamp,  as  not  expressing  any  liquid  or  spe- 
cific engagement  to  pay  at  a  certain  day,  but  only  a  general  ac- 
knowledgment of  debt ;  see  the  cases  of  Pirie,  28th  February 
1833  (11  Shaw,  478),  and  Martin,  25th  June  1833  (11  Shaw, 
782). 

"  The  judgment  might  be  rested,  perhaps,  cm  this  ground 
alone, — ^for  the  sum  in  this  acknowledgment,  with  a  small  ad- 
dition for  unpaid  interest,  would  amount  to  £191  at  the  date 
of  the  trust-deed  in  February  1817.  But  it  is  impossible  to 
lay  out  of  view  the  precise  recital,  in  that  deed,  of  a  debt  of 
£591  being  then  due  (£400  of  which  has  always  been  admit- 
ted), in  spite  of  the  precautionary  clause  which  occurs  in  a  sub- 
sequent part  of  it,  or  the  absolute  and  unqualified  admission  of 
the  same  fact  in  the  minutes  of  the  preliminary  meeting  of  cre- 
ditors. The  clause  in  the  trust-deed  appears  to  the  Lord  Or- 
dinary to  be  intended  less  to  qualify  or  retract  the  deliberate 
admission  of  the  debts  previously  specified  being  truly  due,  than 
to  provide,  in  a  competition  of  creditors,  for  the  chance  of  there 
being  some  defect  in  the  formal  evidence  of  some  of  them,  of 
which  the  others  might  take  advantage;  but,  as  against  the 
debtors  themselves,  the  admission  seems  pretty  nearly  conclu- 
sive, and  sufficient  at  least  to  lay  upon  them  the  distinct  burden 
of  proving  that  it  was  erroneous. 

*'  In  any  view,  it  seems  altogether  impossible  to  hold  the 
case  the  same  as  if  there  had  been  no  acknowledgment  of  debt 
either  at  the  meeting  or  in  the  deed,  but  a  claim  merely  in  no 
way  admitted  or  acquiesced  in  by  those  who  had  an  interest  to 
oppose  it.  The  subsequent  proceedings  are  of  less  importance, 
though  they  all  lead  to  the  same  conclusion." 

A  reclaiming  note  was  presented,  but  their  Lord- 
ships unanimously  adhered  to  the  interlocutor  of  the 
Lord  Ordinary. 

Lord  Ordinary,  Jeffrey Act.  More;  John  Renton,  W.S., 

Agent — 'Alt.  Whigham ;  Ainslie,  Macallan,  and  Graham,  W.8., 
Agents. — [J.  D.  M.  ] 


IZthJune  1837. 
Second  Division (J.D.M.) 

No.  291—- *-A.  B.,  Petitioner i  v.  C.  D.,  Respondent. 

Curator — Pupil — Custody. 

A  petition  was  presented  to  the  Court  by  the  curator 
bonis  for  a  pupil,  praying  for  authority  to  remove  him 
from  the  custody  of  his  mother,  who,  in  her  widow- 
hood, had  become  pregnant.  The  fact  being  admitted, 
their  Lordships  approved  of  the  application,  and  granted 
authority  to  have  the  pupil  removed  to  the  family  of  a 
clergyman,  selected  by  the  curator,  and  approved  by 
the  friends  of  the  pupiL 


\3thJune  1837. 
Second  Division. — (J.D.M.) 

No.  292. — Alexandeb  Morkison  and  Others,  Sm- 
penders,  v.  Tite  Commissioners  ^Po  lice  o/'Glas- 
Gow,  Respondents. 

Title  to  Pursue — Police  Commissioners — Public  Body — Mi- 
nority— An  action  of  suftpension  of  certain  resolutions  of  the 
Police  Commissioners  of  Glasgow  having  been  brought  at  the 
instance  of  certain  parties,  **  all  general  Commissioners  of 
Police  for  the  city  of  Glasgow,  and  rated  in  the  police  books 
as  liable  in  payment  of  police  assessments,  and  who  have  been 
assessed  according^,  and  paid  therefor,**  and  also  at  the  in- 
stance of  certain  other  parties,  residenters  and  occupiers  of 
property,  and  liable  in,  and  who  had  been  assessed  for  police 
money — Held,  {proceeding  on  the  judgment  of  the  case  of 
Ewing,  19M  January  1837,  supra,  p.  212,J  that  no  sufficient 
title  was  libelled;  and  observed  on  the  bench,  that  the  pursuers 
designing  themselves  Commissioners  of  Police,  not  having  set 
forth  a  title  as  a  minority  of  the  Commissioners  complaininy 
of  a  resolution  of  the  mtgority,  could  not  be  held  as  in  any 
better  situation  than  if  they  had  merely  complained  in  the 
character  of  parties  liable  in,  and  rated  for  the  assessment : 
and  that  therefore  the  general  question  as  to  the  title  of  the 
minority  of  the  Commissioners  to  complain  of  the  acts  of  the 
majority,  did  not  arise  in  this  case. 

This  was  an  action  of  suspension  and  interctict 
against  certain  resolutions  of  the  Police  CommissioDers 
of  Glasgow  imposing  assessments  towards  their  share 
of  the  expenses  incurred  in  opposing  a  bill  in  Parlia- 
ment. It  was  a  precisely  similar  case  to  that  of  Ewing 
and  others,  reported  suprOj  p.  212,  to  which  reference 
is  made ;  and  applied  to  the  assessment  for  a  subse- 
quent year  to  those  complained  of  in  the  case  of  Ewing. 

The  present  action  was  libelled  at  the  instance  of 
Alexander  Morrison  and  others,  five  persons,  <'  all  Ge- 
neral Commissioners  of  Police  for  the  city  of  Glasgow, 
and  rated  in  the  police  books  as  liable  in  payment  of 
police  assessments,  and  who  have  been  assessed  there- 
for, and  paid  accordingly :"  and  also  at  the  instance  of 
William  Leckie  Ewing  and  others,  thirteen  individuals, 
"  all  residenters  in  Glasgow,  or  occupiers  of  property 
there,  and  also  rated  in  the  police  books  as  liable  in 
payment  of  police  assessments,  and  who  have  been  as- 
sessed for  the  current  year,  for  themselves,  and  for  all 
those  who  adhere  to  them,  and  whose  names  and  de- 
signations will  be  specified  in  a  minute  in  the  proceed- 
ings that  may  follow  hereon,  complainers.** 

The  respondents  pleaded^  as  in  the  former  case — 1. 
That  the  suspenders  had  no  title  to  pursue ;  and,  2. 
That  if  they  had  title,  they  were  bound  by  the  Police 
Statute  to  have  presented  their  complaint  to  the  Cir- 
cuit Court  of  Justiciary  at  Glasgow,  instead  (^  the 
Court  of  Session. 

The  Lord  Ordinary  sustained  the  objections  to  the 
title,  and  dismissed  the  action,  with  expenses.  His 
Lordship  added  in  a  note : 

"  The  Lord  Ordinary  has  proceeded  on  the  judgment  of  the 
Court  in  the  case  of  Ewing  against  the  Glasgow  Police  Com- 
missioneis,  19th  January  1837,  and  on  what  he  can  collect  to 
have  been  the  view  of  their  Lordships  in  pronouncing  that  io- 
terlocutor.*' 

The  suspenders  reclaimed,  and 

Dean  of  Faculty  contended — Setting  aside  the  rate 
payers,  there  is  here  a  minority  of  the  body  of  Com- 
missioners by  whom  the  resolutions  for  assessment  w^ie 
passed.     The  parties  complaining  are  a  minority  who 
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question  the  legality  of  the  resolutions  in  a  legal  and 
competent  form.  It  is  competent  for  a  minority  thus 
to  bring  the  legality  of  any  measure  of  the  body  under 
the  review  of  this  Court.  If  the  minority  are  not  en- 
titled to  apply  for  a  summary  remedy,  where  is  the  re- 
lief? (Case  of  Magistrates  of  Dunbar.) 

Solicitor- General  far  respondents. — As  to  the  rate- 
payers, it  is  not  maintained  that  their  ease  is  distin- 
guishable from  tlie  former  one  of  Ewing;  but  it  is 
maintained  that  there  is  here  also  a  minority  of  the 
Commissioners  of  Police.  There  is  not  much  made 
of  this  in  the  record,  which  sets  forth  the  title  of  the 
complaining  Commissioners  as  "  rate  payers,"  and  rated 
for  assessments ;  and  although  they  state  themselves  to 
be  Commissioners,  they  have  not  set  forth  that  title  by 
itself,  nor  that  they  complain  as  a  minority.  They  are 
not  now  entitled  so  to  amend  their  libel.  Even  if  this 
were  a  proper  case  of  a  minority,  we  are  not  in  a  case 
in  which  the  Court  could  maintain  a  suspension,  for 
the  present  is  on  the  ground  of  mal-appropriation  of 
funds,  and  the  remedy  is  provided  by  the  1 33d  section 
of  the  Statute,  in  the  Circuit  Court  of  Justiciary. 

Lord  Justice-  Clerk, — It  is  not  necessary  to  give  any  opinion 
as  to  the  abstract  question,  whether  it  be  competent  for  the 
minority  of  the  Police  Commissioners  to  complain  by  suspension 
of  a  resoludon  of  the  majority ;  but  the  question  here  is,  whe> 
ther  we  have  a  complaint  brought  in  such  a  form  as  to  entitle 
the  Court  to  interfere.  In  my  opinion,  the  attempt  to  make 
out  this  case  to  be  different  from  the  former  one  of  Ewing  has 
failed  ;  for  there  is  nothing  on  the  face  of  the  bill  of  suspension 
to  show  that  they  had  in  contemplation  a  title  as  a  minority. 
The  whole  record  proves  that  they  did  not  found  on  such  title, 
and  in  none  of  their  reasons  of  suspension  is  there  a  single 
statement  to  imply  their  having  such  right  in  contemplation. 
I  can  therefore  see  no  difference  between  the  present  case  and 
Ewing*s ;  and  I  am  quite  clear  we  should  repeat  the  same  judg- 
ment. 

Lord  Meadowbank  absent. 

Their  Lordships  concurred,  and  ad/ieredf  with  ad- 
ditional expenses. 

Lord  Ordinary^  Cockbum. — Act.  Dean  of  Faculty  (Hope), 

H.  J.  Robertson;  Mowbray  and  Howden,  W.S.,  Agents Alt. 

Solicitor- General   (Rutherfard),  A.   M'Neill;    Campbell  and 
MacUowall,  S.S.C,  Agents fJ-I^-M.J 


l4tA  June  1837. 

Second  Division (J.D.M.) 

No.  293. — James  and  John  Murray,  Thomas  Mur- 
raifs  ExectUors,  Pursuers^  v.  Wiuliam  Elliot, 
Drfender. 

Obligation  —  Subsistence — Proof —  Judicial  Admission — Pre- 
sumption— Payment — Extrinsic  Quality — Where  a  bill  was 
delivered  up  to  the  debtor  under  a  mistake ,  and  in  an  action  for 
payment  of  a  balance  thereon,  the  debtor  admitted  judicially 
in  the  record,  that  it  had  not  been  Jully  paid  in  cash,  but 
averred  that  it  had  been  given  up  as  discharged,  in  conse- 
quence  of  counter  claims  at  his  instance— ^ Hew.  that  resting- 
owing  was  proved  by  the  admissions,  and  the  existence  of  the 
counter  claims  was  an  extrinsic  quality  thereof,  so  as  to  re- 
quire to  be  proved  aliunde. 

On  25th  November  1820,  the  defender  and  his  fa- 
ther, John  Elliot,  granted  a  promissory-note  for  £300 
to  the  late  Thomas  Murray,  the  pursuers'  father.  The 
interest  npon  this  note  was  paid  to  25th  November 
1826;  and  on  6th  January  1828,  the  defender  paid 
Xh9.  sum  of  £90,  and  on  28th  June  1828,  the  farther 


sum  of  £50,  per  bill  granted  and  retired,  to  account  of 
the  note.  The  present  action  was  raised  for  the  balance 
in  1829>  and  it  was  stated  by  Murray,  the  original  pur- 
suer (whose  sons  and  executors  afterwards  insisted  in 
the  action  on  his  death),  that  he,  having  been  desirous 
to  obtain  a  settlement  of  the  balance  of  the  said  debt, 
in  the  month  of  June  1828,  applied  to  the  said  William 
Elliot  for  payment ;  and  in  consequence,  he,  the  said 
William  Elliot,  about  the  latter  end  of  the  said  month 
of  June,  called  upon  the  pursuer,  and  proposed  that, 
in  the  meantime,  the  matter  should  be  settled,  by  giv^- 
ing  the  pursuer  a  new  bill  by  himself,  and  by  James 
Elliot,  farmer  at  Yettbyre,  for  the  said  balance :  That 
the  pursuer  having  agreed  to  the  proposed  arrange- 
ment, the  said  William  Elliot  produced  a  bill  by  him 
for  the  sum  of  £175,  which  he  alleged  would  cover 
the  balance  of  the  foresaid  debt,  dated  25th  November 
1827  or  1828,  payable  three  days  after  date,  and  pre- 
tended to  be  drawn  by  him  upon,  and  accepted  by  the 
said  James  Elliot ;  and  the  pursuer  being  unacquainted 
with  the  forms  of  such  matters  and  business,  agreed  to 
take  the  said  bill  as  offered,  and  accordingly  delivered 
up  the  said  original  bill  or  promissory-note  to  the  said 
William  ElJ|ot :  That  on  showing  the  said  new  bill  to 
persons  acquainted  with  business,  it  was  discovered 
that  the  same  was  vitiated  and  erased  in  substantiali" 
bus,  inasmuch  as  the  last  figure  of  the  date  appeared 
to  have  been  originally  8,  and  that  the  figure  7  was 
superinduced  thereupon,  and  also  that  it  was  defective, 
inasmuch  as  it  was  not  subscribed  by  the  said  James 
Elliot;  and  thereupon  the  pursuer  immediately  inti- 
mated to  the  said  William  Elliot,  that  the  said  new  bill 
would  not  be  retained,  and  required  him  instantly  to 
obtain  and  deliver  a  bill  for  the  true  sum  due  by  him- 
self and  the  said  James  Elliot,  in  the  terms  agreed  on, 
regular  and  formal  in  all  its  parts,  or  otherwise  to  re- 
turn the  original  bill  which  had  been  improperly  impe- 
trated  from  him  in  manner  foresaid ;  to  which  demand 
the  said  William  Elliot  paid  no  attention. 

The  defender  admitted  that  his  father  borrowed  the 
sum  of  £300  from  Murray,  for  which  the  joint  note 
was  granted,  and  that  the  two  payments  of  £90  and 
£50  were  made.  He  denied,  however,  that  the  bill 
for  £175  was  vitiated  when  it  passed  from  his  hands, 
or  that  it  was  connected  with  the  note  for  £300,  al- 
leging that  it  was  a  bill  for  Murray's  own  accommoda- 
tion. The  defender  made  the  following  statement  as 
to  the  balance  of  the  £300 : — Murray  had  become  in- 
debted to  his  father,  John  Elliot,  from  an  excambion 
transaction  between  them  in  1801.  They  were  ten- 
ants of  neighbouring  farms  belonging  to  the  Duke  of 
Bucdeuch,  the  marches  of  which  proving  inconvenient, 
it  was  agreed  that  they  should  be  altered,  and  that  the 
difference  of  rent  arising  from  the  value  of  the  ground 
so  taken  or  given  to  the  farms  respectively,  should  be 
ascertained  and  settled  by  a  valuation  and  report  of 
the  Duke's  factor :  such  difference  of  rent  to  be  paid 
by  the  tenant  getting  the  increase  of  value  of  ground 
to  the  other,  during  the  continuance  of  the  then  exist- 
ing lease,  so  that  the  rent  payable  to  the  landlord  might 
remain  the  same.  In  implement  of  this  agreement  they 
made  the  necessary  alteration  and  excambion  along 
the  marches,  each  taking  or  giving  such  portions  of 
ground  as  were  then  agreed  up'^*';  and  some  years 
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afterwards,  in  1810,  the  Duke's  factor  pronounced  an 
award,  finding  Murray  liable  in  a  payment  to  the  de- 
fender's father  on  this  account,  of  a  yearly  sum  from 
Whitsunday  1801  to  1809.  After  deducting  the  sum 
due  under  this  award,  and  the  two  payments  of  £90 
and  £50,  nothing  remained  due  under  the  note  for 
£300,  which  was  delivered  up  to  the  defender  as  a 
paid  or  discharged  document.  The  accuracy  of  this 
statement  was  denied  by  Murray. 

The  pursuer pl€a€l€d— I.  The  defender  for  himself, 
and  as  representing  his  father,  is  still  due  the  sum  con- 
tained in  the  original  £300  bill,  to  the  extent  at  least 
of  the  sum,  with  interest,  contained  in  the  vitiated  bill 
in  process.  2.  The  claim  is  not  prescribed,  nor  is  the 
pursuer  limited  in  establishing  it  to  the  defender's  writ 
or  oath.  Delivery  of  the  document,  in  the  circum- 
stances stated,  does  not  originate  a  presumption  of  pay- 
ment. 

The  defender  pleaded— I.  The  bill  for  £300  now 
sued  for,  is  prescribed,  and  neither  the  debt  contained 
in  it,  nor  any  part  thereof,  can  be  proved  otherwise 
than  by  the  defender's  writ  or  oath.  2.  That  bill  hav- 
ing been  delivered  up  to  the  debtor,  the  sum  contained 
in  it  must  be  presumed  to  have  been  paid,  and  the 
pursuer  cannot  be  allowed  to  prove  the  contrary,  ex- 
cept by  the  defender's  writ  or  oath.  3.  The  pursuer 
has  not  legally  established  the  subsistence  of  th^  fore- 
said debt,  or  of  any  part  thereof.  4.  The  debt  now 
sued  for  is  not  due,  and  any  debt  which  the  defender 
owed  at  any  time  to  the  pursuer  has  been  long  since 
extinguished  by  payment,  or  by  counter  claims  to  an 
equal  or  greater  amount,  and  more  particularly  by  the 
counter  claims  arising  from  the  transaction  of  excam- 
bion,  above  detailed. 

"  I4th  December  1836.~The  Lord  Ordinary  having  heard 
the  counsel  for  the  parties  on  the  closed  record,  and  whole  pro- 
cess, Finds,  Imo,  That  it  is  admitted  by  the  defender,  that  he 
and  his  father  were  debtors  to  the  pursuer  for  the  fuU  sum  of 
£300  of  borrowed  money,  from  November  1820,  when  they 
granted  their  joint  hill  for  the  amount,  till  November  1826,  in- 
clusive ;  the  defender  himself  having  paid  to  the  pursuer  a 
year's  interest  upon  the  bill  for  this  sum,  of  the  date  last  men- 
tioned :  Finds,  2Jo,  That  it  is  also  admitted  by  the  defender, 
that  on  the  8th  of  January  1828,  when  the  said  bill  had  fallen 
under  the  sexennial  hmitation,  he  paid  to  the  pursuer  £90  on 
account  thereof;  and,  on  the  8di  July  of  the  same  year,  grant- 
ed his  own  hill  for  a  &rther  sum  of  £50  on  the  same  account, 
which  be  afterwards  retired :  Finds,  S/to,  That  after  those 
payments  were  made  and  credited,  the  balance  still  remaining 
due  of  the  original  debt  of  £300,  calculated  as  at  the  preceding 
month  of  November  1827,  amounted  to  £175 ;  and  that  it  is 
admitted  by  the  defender,  that  sometime  after  that  date,  he  did 
subscribe  and  deliver  to  the  pursuer  his  acceptance  for  the  sum 
of  £175,  payable  three  days  after  date:  Finds,  4to,  That 
though  the  date  of  this  bill  plainly  appears  to  have  been  altered 
from  25th  November  1828,  to  25th  November  1827,  and 
though  the  defender  has  denied  that  this  alteration  was  made 
by  hun,  it  is  not  denied  that  it  was  made  with  his  knowledge, 
and  before  it  was  delivered  to  the  pursuer ;  but,  on  the  con- 
trarv,  it  is  averred  by  bim  (in  the  9th  article  of  Ms  statement 
of  nets),  that  *  the  vitiated  biii  now  founded  on  by  the  pur- 
suer, was  subscribed  by  him  for  the  accommodation  of  the 
said  pursuer,'  &c  :  Finds,  5to,  That  though  the  defender  has 
evaded  any  specification  of  the  precise  time  when  the  original 
bill  for  £300  was  given  up  to  him  by  the  pursuer,  he  has  ad- 
mitted that  this  was  posterior  to  the  last  payment  to  account  of 
the  said  bill  in  July  1828,  and  some  considerable  time  prior  to 
the  raising  of  this  action  in  January  1829:  Finds,  6to,  That  it 


is  not  pretended  that  ihe  defender  ever  made  any  payment  to 
account  of  this  original  debt  of  £300,  except  the  two  sums  of 
£90  and  £50  respectively,  for  which  he  has  been  all  along  cre- 
dited by  the  pursuer ;  and  that  the  only  account  he  gives  of 
the  way  in  which  the  balance  of  £160  (or,  with  a  year's  inter- 
est, £175)  ^vas  liquidated  or  settled,  is  by  averring  that  a  debt 
nearly  to  the  same  amount  had  become  due  by  the  pursuer  to 
his  (the  defender's)  father,  upon  some  transaction  about  the 
marches  of  their  respective  farms,  so  long  ago  as  the  year  1800, 
and  alleged  to  have  been  finally  adjusted,  and  brought  to  &  sum 
in  1810 ;  and  that  this  old  debt  was  brought  forward  and 
agreed  to  be  applied  in  extinction  of  the  balance  of  the  £300, 
when  the  original  bill  for  that  sum  was  delivered  up,  soon  after 
the  payment  of  the  hist  £50  in  July  1828 :  Finds,  7mo,  That 
there  is  no  evidence  whatever,  nor  any  relevant  oflTer  of  evi- 
dence that  could  afiect  the  pursuer  in  support  of  this  allega- 
tion, which  is  entirely  denied  by  the  pursuer,  and  appears 
irrecondleable  with  the  &ct  of  the  admitted  borrowing  of  £300 
by  the  defender  and  his  father  in  1820,  twenty  years  after  this 
counter  claim  is  said  to  have  emerged,  and  ten  years  after  it 
had  been  brought  to  a  specific  account,  by  what  is  called  the 
award  of  a  referee :  Finds,  8t;o,  That  in  these  circumstances, 
and  with  reference  to  the  way  in  which  this  action  is  libelled, 
it  is  not  necessary  to  determine  whether  the  bill  for  £175 
could  be  the  ground  of  diligence  or  direct  action,  in  respect  of 
its  alleged  vitiation ;  or  even  whether  it  can  be  looked  at  a»  an 
adminicle  of  evidence  in  the  present  cause,  inasmuch  as  the 
&cts  judicially  admitted  by  the  defender,  which  are  at  least 
equivalent  to  facts  instructed  by  his  writ,  sufficiently  establish 
that  the  balance  of  £175  has  remained  unsatisfied  of  the  origi- 
nal debt  since  25th  November  1827,  and  that  the  original  docu- 
ment of  debt  was  soon  after  given  up  by  the  pursuer,  only  io 
exchange  for  a  new  document,  which,  whether  actionable  or 
not,  was  then  subscribed  and  delivered  by  the  defender  in  se- 
curity of  that  balance ;  and  therefore,  and  on  the  whole  matter, 
repels  the  defences,  and  decerns  against  the  defender  in  terms 
of  the  conclusions  of  the  libel,  reserving  always  to  the  said  de- 
fender his  right  to  claim,  in  any  competent  action,  any  sum  be 
can  prove  to  have  been  owing  by  the  pursuer  to  the  &ther  of 
the  said  defender,  and  to  the  pursuer  bis  defences  against  sudi 
claim :  Finds  the  pursuer  entitled  to  expenses,  allows  an  ac- 
count thereof  to  be  given  in,  and  remits  the  same,  when  lodged, 
to  the  auditor  for  his  taxation  and  report. 

*'  Note, — The  defence,  that  the  original  bill  of  November 
1820  was  prescribed,  and  the  debt  no  longer  capable  of  being 
proved  but  by  writ  or  oath,  is  absurd,  aftier  the  defender  has 
distinctly  admitted  (answer  to  art.  3  of  revised  condescen- 
dence,) that  he  himself  paid  two  sums  to  account  of  it  in  Janu- 
ary and  July  1828,  two  years  after  prescription  had  run.  The 
bill  for  £175,  too,  which  the  Lord  Ordinary  holds  to  have  been 
undoubtedly  granted  for  the  balance  of  the  original  bill,  is  itself 
a  writing  beyond  the  six  years,  distinctly  proving  resting-owing 
at  its  date,  and  still  available  for  this  purpose,  even  if  no  longer 
a  separate  ground  of  obligation.  But  as  the  pursuer  has  no  longer 
possession  of  that  first  bill,  it  seemed  unnecessary  to  find  any 
thing  on  the  subject. 

"  In  the  circumstances  of  the  case,  and  after  the  defender's 
admissions  as  to  the  history  of  the  alteration  of  the  date,  the 
Lord  Ordinary  is  inclined  to  think  that,  as  between  these  ori- 
ginal parties,  the  bill  for  £175  would  have  been  per  §e  a  good 
ground  for  action,  or  even  for  diligence.  But  as  it  could  not 
be  known,  when  the  action  wM  raised,  that  such  admissions 
could  be  inade,  it  was  probably  more  prudent  to  libel  the  sum- 
mons as  it  stands.  The  Lord  Ordinary  thinka  he  sees  clearly 
enough  how  this  alteration  was  occasioned.  The  bill  be  ha^ 
no  doubt  (and  it  is  scarcely  disputed)  was  made  soon  after  the 
last  payment  to  account  of  the  £300  debt  in  July  1828,  and, 
of  course,  the  date  of  that  year  was  very  naturally  inserted. 
But  as  DO  interest  had  been  paid  since  25th  November  lBi6, 
and  the  defender  was  ready  with  no  more  money,  it  w"^ 
thought  easier  to  change  it  to  25th  November  1827  (adding 
the  interest  up  to  that  date)  than  to  calculate  a  fractioiui 
amount  of  interest  to  the  very  day  of  the  transaction. 

"  But  the  judgment  is  rested  on  the  principle  stated  in  the 
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last  (or  8di)  fioding,  vis.,  that  fiicts  proved  by  a  defender's 
judicial  admisnons  are  at  least  equivalent  to  ficts  proved  ex- 
trajudicially by  his  writ,  and  are  to  be  dealt  with,  when  there 
is  no  prescription,  exactly  as  any  other  &cts  so  proved,  or  ad- 
mitted in  a  judicial  declaration ;  that  is  to  say,  to  be  taken  as 
conclusive  against  him,   but  entirely  disregarded  as  to  any 
qualifications  or  counter  averments,  of  which  they  are  the  only 
evidence.    Proof  by  the  writ  of  a  party,  though  equiparate  in 
many  cases  to  proof  by  his  oath,  stands  in  this  respect  on  quite 
a  different  footing.     The  oath  derives  its  conclusive  force  en- 
tirely from  the  judicial  contract  of  parties  implied  on  the  refer- 
ence ;  and  as  it  terminates  all  future  discussion,  and  excludes  all 
other  probation,  so  it  necessarily  admits  of  the  adjunction  of 
uUrintic  qualities,  which  the  party  referred  to  would  otherwise 
have  no  means  of  proving.     But  the  writ  of  the  party  (where 
not  referred  to  after  prescription  has  been  sustained)  has  evi- 
dently no  such  privilege.     It  is  but  an  ordinary  article  of  evi- 
dence, and  leaves  all  concerned  at  full  liberty  to  bring  any 
farther  proof  they  can  command,  either  to  refute  or  qualify,  or 
confirm  it.     The  great  general  rule  or  canon  of  evidence, 
therefore,  applies  here  in  its  full  force,  viz.,  that  no  man  can 
prove  any  thing  in  bis  own  iisvoar,  by  his  own  word  or  writing, 
though  the  best  evidence  against  him  is  what  he  can  be  proved 
to  have  deliberately  said  or  written.      Judicial  admissions, 
however,  are  in  this  respect  still  more  in  contrast  with  oaths  of 
party  than  mere  private  writs,  in  which,  where  they  bear  date 
long  before  any  adverse  interest  had  arisen,  it  may  often  be 
hard  to  reject  the  qualiHes  adjected  to  the  admissions.     But  in 
judicial  statements,  where  nothing  but  adverse  interests  are  in 
view,  such  qualifications  are  entitled  to  no  regard  whatever, 
except  in  so  far  as  they  can  be  proved  by  other  evidence.     The 
rule  as  to  judicial  declarations  is  familiar,  and  the  case  is  per- 
haps stronger  as  to  statements  put  voluntarily  on  the  record. 
To  take  a  plain  instance : — If  a  party  admit,  on  an  oath  of  re- 
ference, that  he  borrowed  a  sum  of  money  from  the  pursuer, 
but  adds,  that  he  afterwards  paid  it,  this  is  undoubtedly  tnirtn- 
nc,  and  would  entirely  take  off  the  effect  of  the  admission. 
But  if  V,  party  make  the  Same  statement,  of  his  own  accord,  on 
a  record,  there  can  be  no  doubt  that  his  admission  of  the  bor- 
rowing will  be  conclusive  against  him,  and  that  the  allegation 
of  repayment  will  be  quite  disregarded  till  it  is  proved  by  proper 
evidence.     But  the  present  case  is  stronger  even  than  that,  for 
the  quality  adjected,  which  is  not  payment,  but  the  extinction 
of  the  original  debt,  by  setting  off  against  it  a  counter  claim  of  a 
totally  separate  nature,  would  rather  appear  to  be  extrinsic,  and 
not  available  even  in  an  oath  of  reference. 

"  Even  if  this  counter  claim,  therefore,  was  in  itself  of  a 
plausible  description,  it  would  plainly  be  inadmissible  against 
the  demand  for  this  liquid  and  admitted  balance  of  the  original 
debt.  But  it  is,  in  the  highest  possible  degree,  of  the  very 
opposite  description.  The  alleged  debt,  on  account  of  the 
marches,  is  said  to  have  been  contracted  to  the  defender's 
father  in  1800,  when  the  defender  himself  was  an  infant,  and 
to  have  been  put  in  the  way  of  immediate  settlement  in  1810, 
when  he  was  little  more  than  a  child,  and  no  way  consulted 
about  his  father's  affairs.  It  might  very  well  have  been  set- 
tled about  that  time,  therefore,  (as  the  pursuer  alleges)  without 
his  hearing  about  it ;  and  the  whole  subsequent  conduct,  both 
of  father  and  son,  seem  to  demonstrate  that  it  was  either  so 
settled,  or  abandoned  as  groundless.  For,  in  1820,  it  is  fully 
admitted  that  they  borrowed  £300  from  the  pursuer,  and  bound 
themselves  to  repay  that  sum  in  full.  But,  if  the  pursuer  had 
actually  owed  them  upwards  of  £100  at  this  time,  it  is  alto- 
gether inconceivable  that  the  obligation  should  have  been 
granted  for  more  than  the  balance.  But  the  fall  interest  is  paid 
for  four  years ;  and  in  1824,  the  father,  who  alone  knew  every 
thing  about  the  marches,  dies  without  ever  having  hinted  at 
the  existence  of  this  counter  claim,  then  of  twenty-four  years* 
standing.  His  son  (the  defender)  then  pays  the  interest  of 
two  more  years ;  and  in  the  eighth  year  of  the  first  bill's  cur- 
rency, makes  two  partial  payments  to  account  of  the  principal,  of 
£90  and  of  £50.  The  bill  being  thus  saved  from  prescription, 
and  the  debt  reduced  in  July  1828  to  £160  of  pnncipal,  with 
interest  from  November  1826,  he  grants  a  new  bill  (now  bear- 


ing date  in  November  1827)  for  £175,  being  the  precise  amount 
of  principal  and  interest  then  resting  unpaid,  and  puts  it  into 
the  hands  of  the  pursuer,  who,  at  or  about  this  time,  gives  up 
to  him  the  original  bill  for  £300.  These  are  the  facts  admit- 
ted on  the  record ;  and  the  additional  fiicts  which  the  defender 
would  now  assume,  without  proof  of  any  sort,  or  relevant  offer 
of  proof,  are.  Is/,  That  the  pursuer,  at  the  time,  agreed  to  allow 
this  bahuice  of  £175  to  be  extinguished  by  the  counter  claim  for 
marches,  which  had  not  been  heard  of  for  near  thirty  years;  and 
in  consequence  of  this  agreement,  gave  up  the  original  bill  as  a 
paid  and  extinguished  document ;  and,  2d,  That  his  granting 
the  £175  bill,  at  or  about  the  same  time,  had  no  sort  of  con- 
nection with  the  balance  of  the  old  bill  or  its  settlement ;  that 
the  coincidence  of  the  sum  with  that  balance  was  a  matter  of 
mere  accident ;  and  that  it  was  granted  altogether  without 
value,  and  merely  for  the  accommodation  of  the  pursuer,  though 
it  bears  expressly  for  value  received,  is  drawn  at  only  three 
days'  date,  and  could  not  therefore  be  discounted,_and,  in 
point  of  feet,  never  was  out  of  the  hands  of  the  pursuer.  It 
may  be  added  then,  so  soon  after  this  as  December  1828,  and 
but  a  few  weeks  before  raising  this  action,  it  is  proved  by  the 
defender's  own  letters,  that  he  had  been  urged  by  the  pursuer 
for  payment  of  some  debt  which  he  admitted  to  be  due,  and 
yet  never  insinuates  that  they  had  finally  closed  accounts  in  the 
course  of  the  summer,  or  that  he  was  really  creditor  to  the  pur- 
suer for  relief  of  this  aUeged  accommodation. 

*'  This  short  summary  of  the  fects  disposes  not  only  of  the 
defence  founded  on  this  counter  claim,  but  of  the  whole  argu- 
ment rested  on  the  fiu;t  of  the  original  bill  having  been  given 
up  to  the  defender,  and  the  maxim  '  thirographum  ajmd  delnto- 
rem  repertum,*  &c.  That  fiict,  looked  at  by  itself,  no  doubt 
raises  a  presumption  that  the  debt  constituted  by  that  docu- 
ment had  been  paid,  but  a  presumption  liable  to  be  rebutted  by 
opposite  evidence,  and  in  this  case  entirely  overruled  by  the 
admitted  fects  of  the  cause.  The  mere  granting  of  a  new  bill 
for  the  exact  balance  which  remained  unpaid  of  the  old,  would 
be  sufficient  to  overrule  it ;  but  the  whole  detaU  now  given  de- 
monstrates that  what  might  perhaps  have  been  presumed,  if  no 
such  detail  had  been  given,  canuQt  possibly  be  true.  To  the 
Lord  Ordinary  this  appears  as  certain  as  if  it  had  been  judicially 
admitted  that  the  original  bill  had  beei,.  secretly  purloined  from 
the  pursuer,  or  got  up  on  a  distinct  promise  to  return  in  an 
hour  with  the  balance  in  cash.  Indeed,  the  simultaneous  grant- 
ing of  the  new  bill  for  that  very  balance,  comes  in  substance  to 
the  same  thing. 

*'  Towards  the  dose  of  the  debate,  the  defender  made  some 
professions  of  a  readiness  still  to  prove  some  of  the  more  insig- 
nificant averments  made  by  him  on  the  record,  especially  as  to 
the  obsolete  affair  of  the  marches,  and  the  pursuer's  anxiety  to 
be  in  cash  in  autumn  1828.  The  Lord  Ordinary  is  satisfied, 
however,  that  no  such  irrelevant  proof  ought  now  to  be  admit- 
ted. The  cause  has  depended  for  between  six  and  seven  years 
and  the  process  has  been  asleep  and  been  wakened  since  the 
averments  of  parties  have  been  put  upon  record.  During  all 
that  time  the  defender  has  never  asked  a  diligence  for  recovery 
of  writings,  or  moved  for  any  farther  probation  in  the  cause ; 
and  when  it  first  appeared  in  the  debate  roll,  he  stated  distinct- 
ly to  the  Lord  Ordinary  that  he  required  no  ferther  evidence, 
and  moved  for  a  judgment  on  the  case  as  it  stood.  He  is  not 
entitled,  therefore,  to  call  for  such  evidence,  after  a  full  argu- 
ment, in  order  to  avert  or  postpone  a  judgment  against  him. 
But  the  conclusive  answer  is,  that  the  fi^s  admitted  on  the 
record  render  all  the  proof  to  which  he  now  refers  irrelevant." 

Elliot  reclaimed,  and  pleaded^  that  it  was  the  ad- 
mitted state  of  the  fact,  that  Murray  had  no  document 
but  tlie  £175  bill,  and  the  only  other  document,  the 
note  for  £300,  was  in  possession  of  the  debtor.  Then, 
assuming  Murray's  statement  to  be  correct,  the  con- 
clusions of  the  summons  is  for  payment  of  the  balance 
of  the  note,  and  not  for  delivery  of  a  new  bill,  which 
it  ought  to  have  been.  But  the  question  remains,  how 
far  the  pursuers  have  made  out  their  aUegation  of  loan 
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against  the  defender.  The  bill  is  in  possession  of  the 
debtor,  who  thus  stands  on  the  legal  presumption  and 
avers  payment,  which  throws  on  the  pursuers  the  bur- 
den of  proving  a  different  purpose,  for  the  delivery  of 
the  bill,  on  getting  a  new  one. 

Lord  Glenlee. — The  action  is  laid  in  a  very  particular  way. 
It  jast  comes  to  this: — "  I  vras  once  in  possession  of  the  first 
bill,  and  the  second  was  imposed  on  me ;  either  restore  me  the 
first  hill  as  it  stood,  or  put  me  in  the  same  situation  in  which  I 
would  have  been  had  I  never  parted  with  it.*' 

iMrd  Mieadowbank, — I  am  of  the  same  opinion. 

Lord  Medwyn, — I  agree.  I  also  quite  concur  with  the  Lord 
Ordinary  in  what  he  has  laid  down  as  to  the  effect  of  judicial 
admissions.     It  is  clear  that  he  has  done  justice  to  the  case. 

Lord  Justice'  Clerk. — I  am  entirely  of  the  same  opinion.  I 
am  quite  satisfied  that  the  truth  of  the  case  is  discovered  in  the 
opinion  of  the  Lord  Ordinary. 

Their  Lordships  unanimously  adhered,  with  addi- 
tional expenses. 

Lord  Ordinary^  Jeffrey. — Act.  J.  Anderson;  David  Gray, 

^.^.C,  Agent AU.  G.  G.  Bell;  WiUlam  Martin,   S.S.G., 

AgiTU [J.D.M.] 
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No.  294. — D.  and  A.  Thomson,  Tnist-Disponees  of 
Mrs  R,  C  CuUen  or  Millar,  and  Miss  M.  Cullen, 

.  Daughters  and  JSxecutors- Creditors  of  the  deceased 
Dr  William  CuUen,  Physician  in  Edinburgh,  Pur^ 
suers,  r.  W.  F.  Campbell,  Defender. 

Process — Competency — Reduction  Qualificatd — Heir  and  Exe- 
cutor— Trust — Interest-:-!.  Where  a  debtor  in  a  moveable 
bond,  granted  a  bond  0/ corroboration  to  the  heir  of  the  original 
creditor  (who  had  entered  cum  beneficio  inventariij,  simply, 
**  and  his  heirs  and  assignees'* — Held  competent  for  the  exe^ 
cutorS'Creditors  of  the  original  creditor  to  reduce  the  bond  of 
corroboration  to  a  limited  extent,  "  in  so  for  (and  in  so  four 
only)  as  it  was  made  payable  to  the  heir  simply,  and  his  heirs 
and  assignees,  and  in  so  for  as  that  part  of  the  said  bond  of 
corroboration  might  be  held  to  deprive  the  foresaid  confirma- 
tion, expede  by  the  executors-creditors,  of  due  effect,"  2.  In- 
terest held  due  on  the  sum  in  the  said  bond  of  corroboration 
at  the  legal  rate,  but  without  accumulations,  notwithstanding 
previous  communings  between  the  parties  as  to  payment,  which, 
however,  came  to  no  conclusion. 

In  1764,  Dr  William  Cullen,  physician  in  Edin- 
burgh, as  apparent  heir  of  the  deceased  William  Cullen 
of  Saughs,  brought  that  estate  to  a  judicial  sale,  under 
the  Statute  1696.  Being  himself  the  only  offerer  at 
the  roup  before  the  Court  of  Session,  he  was  preferred 
to  the  purchase,  conform  to  decree  of  sale  in  his  fa- 
vour>  dated  23d  February  1764,  whereby  the  lands  of 
Saughs  were  adjudged  to  belong  to  him,  on  payment 
of  the  price  of  £5062.  16.  6.  Scots  to  his  father's  cre- 
ditors, 

"  as  they  should  be  ranked  and  preferred  by  decreet  of  the  said 
Lords,  and  in  terms  of  the  articles  of  roup,  the  creditors  always, 
on  receiving  payment  of  their  respective  shares  of  the  above 
price,  and  annualrents  thereof,  being  obliged  to  convey  and 
make  over  their  respective  rights  aiid  diligences  affecting  the 
said  lands  in  favours  of  the  purchaser  and  his  foresaids,  in  so 
iar  as  the  said  rights  and  diligences  may  or  do  affect  the  said 
lands  purchased,  with  absolute  warrandice  for  the  sums  Ihey 
respectively  receive." 

While  matters  were  in  this  situation,  and  before  any 

steps  were  taken  for  completing  Dr  Cullen's  title  to 

-•  lands,  or  for  disencumberinK  them  of  the  d**'-^**  «^- 


fecling  them,  he  sold  the  lands  to  Daniel  Campbell  of 
Shav.'field,  at  the  price  of  £690.  4.  9^.  Sterling.  On 
5th  January  1765,  accordingly,  he  executed  a  dispo- 
sition in  favour  of  Daniel  Campbell,  which  acknow- 
ledged receipt  of  the  said  price,  and  contained  pro- 
curatory  of  resignation  and  precept  of  sasine,  as  well 
as  an  obligation  on  the  grantor  to  expede  a  title  by 
charter  of  sale  and  infeflment  in  his  own  favour.  But 
no  such  title  in  the  granter's  favour  was  ever  expede ; 
nor  did  Daniel  Campbell  ever  exhaust  the  procuratory 
or  precept  contained  in  the  disposition.  Of  the  same 
date  with  the  disposition,  Daniel  Campbell  granted  a 
bond  in  favour  of  Dr  Cullen,  which  acknowledged 
that,  notwithstanding  the  terms  of  the  disposition,  only 
£300  of  the  price  had  been  paid  to  the  latter ;  and, 
therefore,  by  the  said  bond,  the  said  Daniel  Campbell 
bound  <*  himself,  his  heirs  and  successors,  to  pay  to 
the  said  Dr  William  Cullen,  his  heirs  and  assignees," 
the  balance  of  the  price,  being  £290.  4.  9^.  Sterling, 
at  the  term  of  Martinmas  then  next, 


« 


together  with  the  lawful  interest  of  the  above  capital  from 
the  term  of  Martinmas  last  past,  being  my  entry  to  the  above 
lands,  and  thereafter  during  the  not-payment;  on  this  condi* 
tion  and  proviso,  tbat^  at  or  before  the  above  term,  or  sumt/  et 
semel  that  the  above  capital  sum  is  paid,  the  said  Dr  William 
Cullen,  as  purchaser  of  the  above  lands,  or  his  foresaids,  shall 
obtain  the  creditors  of  his  father  ranked  on  the  foresiud  price, 
payable  by  him  for  the  said  lands,  and  shall  obtain  conveyances 
of  the  said  debts  so  ranked  in  his  fiivour  as  purchaser  foresaid, 
conform  to  the  decreet  of  sale  and  bond  of  caution  granted  for 
the  said  price,  and  shall  dispone  and  transfer  to  me  the  said 
Daniel  Campbell,  as  purchaser  of  the  said  lands  of  Saughs,  for 
a  further  security  of  my  said  purchase,  the  foresaid  decreet  of 
ranking,  with  a  proportion  of  the  grounds  of  debt  and  diligences 
corresponding  to  the  said  lands  of  Saughs,  compared  with  the 
other  lands  in  the  said  decreet  of  sale,  so  &r  as  they  affect  my 
said  purchase,  in  terms  of  the  above  decreet  of  sale,  and  deliver 
the  decreet  of  ranking,  with  a  just  proportion  of  the  grounds  of 
debt,  and  diligences,  and  conveyances  thereof,  to  me  or  my 
foresaids,  on  my  obligation  for  re-delivery,  in  the  ordinary 
form,  under  which  condition  and  provision  this  present  bond  is 
granted,  and  not  otherwise ;  but  under  this  declaration,  that 
the  interest  of  the  said  capital  sum  shall  be  paid  in  the  mean 
time  as  it  falls  due." 

In  1798,  after  both  Dr  Cullen  and  Daniel  Campbell 
had  died,  a  bond  of  corroboration  was  granted  by 
Walter  Campbell  of  Shawfield,  in  favour  of  Lord  Cul- 
len, son  of  Dr  Cullen,  who  had  served  himself  heir  to 
his  father  cum  beneficio  inventarii.  That  bond  of  cor- 
roboration, after  narrating  the  terms  of  the  previous 
bond  of  1765,  proceeded  thus : 

"  And  seeing  that  the  said  Dr  William  Cullen  having  de- 
ceased, he  is  now  represented  by  the  Honourable  Robert  Cullen, 
one  of  the  Senators  of  the  College  of  Justice,  as  heir  only  cum 
beneficio  inventarii  to  him ;  and  that  the  said  Daniel  Campbell 
being  also  now  deceased,  has  been  succeeded  to  by  me ;  and 
also  that  the  foresaid  principal  sum  of  £290.  4.  9^^.,  together 
with  the  interest  thereof  from  and  since  the  foresaid  term  of 
Martinmas  1765,  are  still  resting-owing  and  unpaid  ;  and  that 
the  same,  when  accumulated,  extend,  at  the  date  hereof,  to  the 
sum  of  £759.  4.  5.  Sterling ;  and  that  the  foresaid  ranking  of 
the  creditors  of  the  said  William  Cullen  of  Saughs,  is  still  in 
dependence,  and  not  completed ;  and  that  it  has  been  required 
that  I,  in  corroboration  of  the  foresaid  bond  granted  by  the 
said  deceased  Daniel  Campbell,  should  become  bound  in  man- 
ner underwritten  :*' 

Therefore,  the  said  Walter  CampbeDi  In  corrobora- 
*'"     of  the  said  bond^  became  bound 
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"  to  pay  to  the  said  Robert  Cullen,  his  heirs  or  assignees,  all 
and  whole  the  foresaid  sum  of  £759.  4.  5.  Sterling,  being  the 
accumulated  balance  of  the  price  of  the  above  lands  at  the  date 
hereof,  with  a  fifth  part  more  of  penalty,  in  case  of  failure ;  to- 
gether with  the  lawful  interest  of  the  above  accumulated  sum 
i'rora  the  date  hereof,  and  thereafter  during  the  not-payment,'* 
under  conditions  similar  to  those  contained  in  the  original  bond 
of  1765. 

The  pursuers,  in  1835,  after  various  communings 
had  previously  passed  between  them  and  the  defender, 
who  represents  the  debtors,  as  to  the  pa3rment  of  the 
sum  contained  in  the  said  bonds,  brought  an  action  of 
multiplepoinding  in  bis  name,  and  thereafter,  an  action 
of  reduction  and  declarator  against  him  and  the  re- 
presentatives of  Lord  Cullen.  The  latter  proceeded 
on  the  narrative, 

"  That  the  said  debt  of  £759.  4.  5.,  and  the  interest  due,  and 
to  become  due  thereon,  were  in  bonis  of  the  said  Dr  William 
Cullen,  as  part  of  his  executry  funds,  and  did  not  belong  to 
the  said  Robert  Cullen,  who  was  not  Us  executor,  but  only  his 
heir,  served  and  retoured  cum  benefido  inventarii,  as  aforesaid : 
That  the  said  Miss  Margaret  Cullen,  and  Mrs  Robina  Craig 
Cullen,  or  Millar,  acquired  right  to  the  said  debt,  and  interest 
due  thereon,  as  executors-dative  qua  creditors  of  the  said  Dr 
William  Cullen,  conform  to  testament-dative,  ad  omiasa,  expede 
in  their  favour  before  the  Commissaries  of  Edinburgh,  dated 
28th  March  1632,  in  which  the  said  debt  is  specially  given  up 
and  confirmed :  That  the  said  debt  contained  in  said  bond  of 
corroboration,  and  interest  due  and  to  become  due  thereupon, 
and  also  the  said  bond  of  corroboration  itself  accresced  to  them, 
as  having  so  acquired  right  to  the.  said  debt  itself:  That,  more- 
over, the  said  debt,  even  if  it  had  not  been  so  attached  by  them, 
would  have  belonged  to  them,  as  being  the  next  of  kin  of  their 
said  deceased  &ther :  That  the  said  Miss  Margaret  Cullen,  and 
Mrs  Robina  Craig  Cullen  or  Millar,  by  assignation,  dated  the 
13th  day  of  July  1833  years,  conveyed  the  said  debt  to  the 
pursuers,  in  trust  for  the  purposes  therein  mentioned;  and 
thus  the  pursuers,  as  having  rigbt  to  the  said  debt,  have  good 
right,  title,  and  interest  to  pursue  and  follow  forth  this  action : 
That  is  to  say,  the  said  defenders  to  bring  with  them,  exhibit 
and  produce  before  our  said  Lords,  the  foresaid  bond  of  cor- 
roboration, granted  by  the  said  Walter  Campbell,  Esq.,  to 
the  said  Honourable  Robert  Cullen,  on  the  7th  day  of  March 
1798  years,  or  of  whatever  other  date,  tenor,  or  contents 
the  same  may  be,  and  to  hear  and  see  the  same,  in  so  far 
(but  in  so  far  only)  as  the  party  to  whom  the  same  was  made 
payable,  was  the  said  Honourable  Robert  Cullen  simply,  or  as 
heir  cum  benefido  inventarii  of  his  father,  and  his  heirs  or  as- 
signees, and  in  BO  far  as  that  part  of  the  said  bond  of  corrobora- 
tion might  be  held  to  deprive  the  foresaid  confirmation,  expede 
by  the  pursuers*  authors,  of  due  effect,  with  all  that  has  followed, 
or  might  follow  upon  that  destination,  reduced,"  &c.,  **  for  the 
reasons  and  causes  following:  viz.,  Pnnto,  The  said  debt  of 
£759.  4  5.,  for  which  the  said  bond  of  corroboration  was 
granted,  formed  part  of  the  executry  funds  of  the  said  Dr  Wil- 
liam  Cullen,  and  was  in  bonis  of  him,  in  virtue  of  the  original 
personal  bond  under  which  the  said  debt  was  owjng,  and  it  did 
not  form  part  of  his  heritable  estate,  and  did  not  as  such  belong 
to  the  said  Honourable  Robert  Cullen,  as  being  his  father's  heir- 
at-law,  or  heir  cum  benefido  inoentarii,  or  otherwise ;  and  he 
waa*not  the  party  who  had  right  to  Dr  William  Cullen's  exe- 
cutry funds,  and  it  was  ultra  vires  of  the  said  Walter  Campbell 
and  Honourable  Robert  Cullen,  by  making  the  said  bond  of 
corroboration  payable  to  the  latter,  to  deprive  the  parties  who 
were  entitled  to  succeed  to  that  part  of  the  said  Dr  William 
Cullen's  executry,  or  to  attach  the  same  as  his  executors-cre- 
ditors, of  their  legal  rights  regarding  the  same :  Secundo,  The 
said  bond  of  corroboration,  in  so  far  as  the  party  to  whom  it 
was  made  payable  was  the  said  Honourable  Robert  Cullen,  his 
heirs  and  assignees,  proceeded  from  error  in  substantialibus, 
.which  error  consisted,  either  on  the  one  hand,  in  the  parties 
asftuming  by  mistake,  that  the  original  bond  formed  part  of  Dr 


William  Cullen's  heritable  estate,  or  on  the  other  hand,  in  the 
parties  omitting  by  mistake  to  declare  that  the  bon/d,  although 
made  payable  to  the  said  Honourable  Robert  Cullen,  his  heini 
or  assignees^  was  so  granted  truly  in  trust  for  or  on  behalf 
of  the  parties  who  haid  or  might  have  right  to  Dr  William 
Cullen's  executry,  as  his  creditors,  or  his  next  of  kin,  or  other- 
wise." 

The  sumitions  therefore  concluded  that  the  said  bond 
of  corroboration  should  be  reduced,  but  in  so  far  onfy 
as  above-mentioned ;  or  otherwise,  that  it  should  be 
found  and  declared  to  have  been  granted  to  the  said 
Honourable  Robert  Cullen,  as  in  trusty  for  the  parties 
aforesaid. 

'  The  defender  pleaded,  inter  alia.  That  the  conclu- 
sion, that  the  bond  of  1798  shall  be  set  aside,  sp  far  as 
it  was  granted  to  Lord  Cullen,  but  that  it  shall  be  kept 
in  fuU  force  quoad  ultra,  is  utterly  incompetent.  By 
the  terms  of  the  bond  1798,  Walter  Campbell  became 
bound,  under  the  conditions  therein  mentioned,  '<  to 
pay  to  the  said  Robert  Cullen,  his  heirs  or  assignees,'* 
the  sum  npw  in  question,  if  the  name  of  Lord  Cullen, 
and  his  heirs  or  assignees,  were  to  be  struck  out  of  the 
bond,  as  proposed  in  this  reductive  conclusion,  there 
would  remain  no  bond  at  all.  A  bond  without  a  cre- 
ditor, or  an  obligation  without  an  obligee,  is  a  contra- 
diction in  terms.  Unless  this  bond  constituted  an  ob- 
ligation in  favour  of  Lord  Cullen,  it  is  no  bond  at  all. 
It  is  therefore  utterly  incompetent,  and  legally  im- 
possible, to  reduce  the  bond,  so  far  as  granted  to  Lord 
Cullen  and  his  heirs  or  assignees,  and  yet  to  keep  it  in 
force  as  a  valid  obligation  in  other  respects. 

Upon  this  point,  and  upon  the  rate  of  interest  pay- 
able on  the  sum  in  the  bond,  the  Lord  Ordinary,  17th 
January  1837,  found, 

**  2<fb,  That  any  right  to  the  said  sum  which  was  vested  in 
Lord  Cullen  by  the  said  bond  of  corroboration  in  1798,  was  so 
vested  in  trust  only  for  the  creditors  of  Dr  Cullen,  the  original 
creditor,  and  not  for  the  use  or  behoof  of  the  said  Lord  Cullen 
himself,  or  that  of  his  creditors  or  representatives ;  and  being 
still  extant  and  distinguishable,  does  now  belong  to  the  said 
pursuers  and  claimants,  to  the  exclusion  of  any  claim  on  the 
part  of  the  creditors  or  representativeB  of  the  said  Lord  Cullen ; 
and,  therefore,  and  in  respect  that  the  citations  and  compear* 
ances  in  the  conjoined  action  of  reduction  and  declarator  are, 
in  the  circumstances  of  this  case,  sufficient  to  give  the  defen- 
der, Walter  Frederick  Campbell,  the  representative  of  the  ori- 
ginal debtor,  and  the  only  party  who  opposes  the  conclusions  of 
that  action,  all  the  protection  against  future  competing  claims, 
to  which  he  is  legally  entitled :  Decerns  in  the  declaratory  con- 
clusions of  the  said  action,  but  finds  it  unnecessary  to  decide  on 
the  separate  conclusions  for  reduction :"  *'  4to,  That  the  said 
fund  in  medio  amounted,  on  the  12th  of  June  1835,  to  the  sum 
of  £1890.  18.  9.  of  principal  and  interest,  for  which  sum,  with 
the  lawful  interest  thereof  from  and  after  the  said  12th  of  June 
1835,  till  payment.  Finds  the  raiser,  the  said  Walter  Frederick 
Campbell,  liable  to  the  claimants ;  and  decerns  therefor,  and  in 
the  ranking  and  preference  accordingly :  Finds  the  pursuers 
and  claimants  entitled  to  expenses ;  allows  an  account  thereof 
to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  audi- 
tor to  tax  and  report. 

*'  Note, — The  Lord  Ordinary  has  abstained  from  disposing 
of  the  reductive  conclusions  of  the  action  as  to  the  bond  of  cor- 
roboration, chiefly  because  he  thinks  the  declaratory  conclusions 
sulBcient,  and  clearly  well  founded.  The  inclination  of  his 
opinion,  however,  is  in  favour  of  the  competency  of  such  a  li- 
mited or  partial  reduction — though  he  sees  difficulties  in  the 
way  of  it,  in  a  case  uncircumstanced  like  the  present,  with  which 
he  was  unwilling,  without  necessity,  to  grapple.  If  the  defen- 
der, however,  shall  take  the  case  to  review,  and  the  claimants 
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doubt  of  the  sufficiency  of  the  decree  of  declarator,  it  may  be 
right  for  them  to  take  the  opinion  of  the  Court  on  the  reduc- 
tion also. 

"  The  Lord  Ordinary  has  had  some  difficulty  in  fixing  the 
amount  of  the  fund  in  medio,  or  of  the  debt  truly  owing.  He 
has  taken  it  at  the  sum  finally  adjusted  and  agreed  upon  by  the 
parties  themselves,  when  the  matter  was  (apparently)  about 
being  accommodated  in  August  1834,  viz.,  the  sum  in  the  bond 
of  corroboration,  with  four  per  cent,  interest  from  its  date.  It 
is  very  true  that  the  pursuers  then  agreed  to  restrict  their  claim 
to  this  amount,  only  on  the  understanding  that  they  were  to 
get  immediate  payment ;  and  that  they  had  always  maintained 
that  they  were  entitled  to  legal  interest,  and  to  periodical  rests 
or  accumulations.  If  the  matter  were  entirely  open,  the  Lord 
Ordinary  would  not  be  disinclined  to  make  some  allowance  of 
this  sort ;  and  if  the  case  is  brought  before  the  Court  by  the  de- 
fender, he  should  be  well  pleased  if  their  opinion  should  be 
taken  upon  this  point  also.  On  the  whole,  however,  he  thought 
that  the  adjustment  actually  made  was  equitable,  and  that  there 
was  a  better  chance  of  the  matter  being  settled  without  further 
litigation,  if  it  was  left  undisturbed." 

Both  parties  reclaimed. 

The  first  point  raised  related  to  the  competency  of 
reducing  the  bond  of  corroboration. 

Lord  Justice-  Clerk The  Court  will  not  reduce  the  bond 

in  toto,  but  only  qualificati  ;  and  a  qualiHed  reduction  is  quite 
competent.  It  will  be  observed  that  the  bond  was  granted,  not 
in  trust,  but  to  Lord  Cullen  and  bis  heirs,  and  we  are  en- 
titled to  ^o  the  length  of  reducing  it  to  a  certain  extent,  in 
order  to  open  the  way  to  the  declaratory  conclusions. 

The  rest  of  their  Lordships  were  of  the  same  opi- 
nion ;  and,  on  this  point,  the  Court  unanimously  ctd- 
hered  to  the  Lord  Ordinary's  interlocutor,  with  the 
variation  as  to  the  qualified  reduction. 

Solicitor 'General  for  the  pursuers. — We  are  satisfied 
with  tlie  alteration  as  to  the  reductive  conclusion  of 
the  summons,  but  the  Lord  Ordinary  has  only  found 
Mr  Campbell  liable  in  interest  at  the  rate  of  four  per 
cent.  Now,  there  was  no  consignation,  nor  any  pay- 
ment of  interest,  and  the  purcha.ser,  Mr  Campbell,  has 
been  in  possession  all  along,  drawing  the  full  rents  and 
profits.  The  bond  of  corroboration  in  1798  accumu- 
lated the  interest  to  that  date.  The  pursuers  are  en- 
titled to  a  second  accumulation  in  1821,  and  to  legal 
interest  from  that  date.  Bonds  bear  legal  interest, 
and  the  accumulation  in  1798  was  made  on  that  prin- 
ciple. 

Walker  for  Mr  Campbell, — The  bond  was  granted 
only  on  conditions,  and  there  is  no  authority  for  a  se- 
cond accumulation. 

Lord  Justice-  Clerk, — I  think  that  we  shall  do  justice  to  all 
parties,  by  allowing  interest  at  five  per  cent,  from  1798,  down- 
wards. No  proposal,  not  concluded,  can  alter  the  rights  of 
parties. 

The  rest  of  their  Lordships  concurred,  and  the  fol- 
lowing interlocutor  was  pronounced : 

*'  Find  that  the  bond  of  corroboration  granted  in  1798 
ought  to  be  reduced  qual^catS,  to  the  effect  of  opening  the  way 
to  the  declaratory  conclusions  of  the  actions,  in  favour  of  the 
pursuers  and  claimants,  and  decern  accordingly :  Further,  find 
the  said  pursuers  and  daimants  entitled  to  legal  interest  on  the 
sum  in  the  above-mentioned  bond  of  corroboration,  from  its 
date  until  paid:  With  these  variations,  adhere  to  the  Lord 
Ordinary's  interlocutor ;  of  new  find  expenses  due,  allow  the 
account,"  &c. 

Lord  Ordinary,   Jeffrey Act,   Solicitor- General  (Ruther- 

fiird),  Marshall;  John  Elder,   W.S.,  Agent, — Ah.  Dean  of 

Faculty  (Hope),  Walker;  James  M'Innes,  S.S.C.,  Agent 

FJ.D.M.] 


X^thJune  1837. 
Second  Division. — (J.D.M.) 

No.  295.— Peter  M*Leod,  Pursuer^  r.  Archibald 
Buchanan  and  Hamilton  Rose,  Defenders, 

Process — Jurisdiction — Citation  —  Execution — Warrant — Im- 
prisonment — Damages — Date — Statute,  6  Geo.  IV.  c.  129 
— Jury  Trial — 1.  Held  tliat,  under  (he  above  Statute,  a  war- 
rant to  apprehend  an  accused  party  cannot  legally  he  issued 
by  one  Justice  of  the  Peace,  2.  Held  that  a  copy  of  the  con- 
viction, engrossed  in  a  letter  signed  by  the  clerk  of  the  Justices 
of  the  Peace,  and  directed  to  "  the  Magistrates  of  Ayr, 
and  the  keepers  of  their  tolbooth,**  is  not  a  legal  warrant  of 
incarceration,  3.  Held  that  it  is  not  necessary  to  refer  to 
the  special  section  of  the  above  Statute,  founded  on  in  a  peti- 
tion presented  under  it :  4.  Neither  is  it  necessary  that  $uch 
petition,  or  the  oath  of  credulity  emitted  thereon,'  should  bear 
a  date  distinct  from  that  of  the  warrant  of  apprehension,  such 
warrant  being  subjoined  to  said  petition  and  oath,  5.  Cir- 
cumstances in  which  it  was  deemed  expedient  to  have  certain 
questions  of  law,  arising  in  an  action  of  damages,  decided  bj/ 
the  Court  previous  to  trial. 

The  Statute  6  Geo.  IV.  c.  129,  which  repealed  the 
combination  laws,  provides,  that  imprisonment,  with 
hard  labour,  for  a  period  not  exceeding  three  months, 
shall  be  inflicted  on  all  persons  who  shall,  by  using 
violence  towards  workmen,  or  threats  or  intimidation, 
or  by  molesting,  or  in  any  way  obstructing  them,  en- 
deavour to  prevent  them  from  working  with  whom, 
and  on  what  terms  they  choose. 

By  the  7th  section  of  this  Statute  it  is  provided, 

"  And  for  the  more  effectually  enforcing  and  carrying  into 
execution  the  provisions  of  this  Act,  he  it  &rther  enacted,  that 
on  complaint  or  information  on  oadi  hefore  any  one  or  more 
Justice  or  Justices  of  the  Peace  of  any  offence  having  been 
committed  against  this  Act,  within  his  or  their  respective  juris- 
dictions, and  within  six  calendar  months  before  such  complaint 
or  information  shall  be  made,  such  Justice  or  Justices  are  here- 
by authorised  and  required  to  summon  the  person  or  persons 
charged  with  being  an  offender  or  offenders  against  this  Act  to 
appear  bufore  any  two  such  Justices  at  a  certain  time  or  place 
to  be  specified ;  and  if  any  person  or  persons  so  summoned  shall 
not  appear  according  to  such  summons,  then  such  Justire« 
(proof  on  oath  having  been  first  made  before  them  of  the  due 
service  of  such  summons  upon  such  person  or  persons,  by  de- 
livering  the  same  to  him  or  them  personally,  or  leaving  the 
same  at  his  or  their  usual  place  of  abode,  provided  the  same 
shall  be  so  left  twenty-four  hours  at  the  least  before  the  time 
which  shall  be  appointed  to  attend  the  said  Justices  upon  soch 
summons)  shall  make  and  issue  their  warrant  or  warrants  for 
apprehending  the  person  or  persons  so  summoned  and  not  ap- 
pearing as  aforesaid,  and  bringing  him  or  them  before  such 
Justices ;  or  it  shall  be  lawful  for  such  Justices,  if  they  shall 
think  fit,  without  issuing  any  previous  summons,  and  instead 
of  issuing  the  same,  upon  sudi  complaint  and  information  as 
aforesaid,  to  make  and  issue  their  warrant  or  warrants  for  ap- 
prehending the  person  or  persons  by  such  information  charged 
to  have  offended  against  this  Act,  and  bringing  him  or  them 
before  such  Justices;  and  upon  the  person  or  persons  com- 
plained against  appearing  upon  such  summons,  or  being  brought 
by  virtue  of  such  warrant  or  warrants  before  such  Justices,  or 
upon  proof  on  oath  of  such  person  or  persons  absconding,  so 
that  such  warrant  or  warrants  cannot  be  executed,  then  such 
Justices  shall,  and  they  are  hereby  authorised  and  required 
forthwith  to  make  inquiry  touching  the  matters  complained  of. 
and  to  examine  into  the  same  by  the  oath  or  oaths  of  any  one 
or  more  credible  person  or  persons  as  shall  be  requisite,  md  to 
hear  and  determine  the  matter  of  every  such  complaint ;  and 
upon  confession  by  the  party,  or  proof  by  one  or  more  credible 
witness  or  witnesses  upon  oath,  to  convict  or  acquit  the  party 
or  parties  against  whom  complaint  shall  have  been  made  ss 
aforesaid." 
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The  1 1th  section  provides, 

"  That  in  Scotland  all  prosecutions  under  this  Act  may  be  in- 
sisted on  at  the  instance  of  the  public  prosecutor,  and  may  be 
judged  of  either  by  two  Justices  of  the  Peace,  or  by  the  Sheriff 
of  the  county  witlun  which  the  offence  may  have  been  commit- 
ted." 

James  Finlay  and  Company,  merchants  in  Glasgow, 
are  proprietors  of  cotton  works  at  Catrine,  in  the  coun« 
ty  of  Ayr.  The  defender  Buchanan,  who  is  a  partner 
of  the  company  and  manager  of  these  works,  with  con- 
course of  the  other  defender  Rose,  deputy  procurator- 
fiscal,  presented  a  petition  to  the  Justices  of  Peace  for 
Ayrshire,  against  the  pursuer  and  others,  setting  forth 
the  enactment  of  the  6th  Geo.  IV.  c.  129,  and  that  the 
pursuer  had  infringed  its  provisions  "  on  Wednesday, 
the  17th  December  current,"  and  praying  for  warrant 
to  apprehend  him  for  examination,  and  on  the  offence 
charged  against  him  being  proved,  to  imprison  him  for 
the  full  period  prescribed  by  the  Act.  This  petition 
was  signed  by  both  defenders.  It  did  not  specially 
mention  the  section  of  the  Act  founded  on,  and  bore 
no  date.  Subjoined  to  it  was  an  oath  by  Buchanan, 
of  his  belief  of  the  pursuer^s  guilt,  which  likewise  bore 
DO  date.  Then  followed  a  warrant  for  apprehending 
the  pursuer,  to  be  brought  before  two  of  the  Justices 
of  the  Peace  for  Ayrshire,  to  answer  to  the  charge 
against  him.  The  warrant  was  dated  "  December  18, 
1834,"  and  was  signed  only  by  one  Justice  of  the 
Peace.  On  the  same  day,  the  pursuer  was  brought 
before  two  of  the  Justices,  who  held  a  Court  at  Catrine, 
and  having  found  the  charge  against  him  proven,  or- 
dered him  to  be  imprisoned  in  the  jail  of  the  county 
of  Ayr  for  two  calendar  months.  The  conviction  was 
signed  by  the  two  Justices.  The  pursuer  was  there- 
upon brought  from  Catrine  to  Ayr  by  constables,  in 
virtue  of  the  above  warrant.  It  was  stated  by  him, 
that  the  warrant  was  not  put  into  the  hands  of  the 
jailor,  but  that  he  was  imprisoned  by  virtue  of  a  letter 
signed  by  the  Justice  of  Peace  Clerk,  and  addressed 
"  to  the  Magistrates  of  Ayr,  and  the  keepers  of  their 
tolbootb,"  which  letter  contained  a  copy  of  the  convic- 
tion, and  directed  incarceration  in  terms  thereof.  The 
defenders,  however,  stated,  that  the  constables  carried 
with  them  the  original  statutory  conviction  under  the 
hands  of  the  two  Justices,  and  that  this  was  the  war- 
rant under  which  the  jailor  received  the  pursuer, — 
the  other  document  being  merely  the  copy  furnished 
by  the  clerk  of  the  peace  to  the  jailor,  to  be  retained 
by  the  latter, — ^the  Statute  requiring  that  the  original 
conviction  shall  be  transmitted  to  the  Quarter- Sessions, 
and  filed  among  the  records  of  that  Court. 

On  3d  January  1835,  the  pursuer,  founding  on  irre- 
gularities in  the  procedure,  presented  a  bill  of  suspen- 
sion and  liberation  to  the  Court  of  Justiciary,  which 
was  passed, — ^the  proceedings  in  which  are  reported 
ante,  Vol.  VII.  p.  190,  24th  January  1835. 

The  pursuer  then,  founding  on  the  same  irregulari- 
ties, raised  this  action  of  damages  against  the  defen- 
ders. On  their  motion,  after  issues  were  prepared,  the 
case  was  transmitted  from  the  jury  roll  to  the  roll  of 
the  Court  of  Session,  on  the  ground  that  it  depended 
almost  entirely  on  pure  points  of  law,  which  it  would 
be  proper  to  have  decided  previous  to  trial.  The  Lord 
Ordinary  ordered  <<  minutes  of  debate  on  the  question, 


whether  the  points  of  law  should  be  decided  before 
settling  the  issue,  and  also  on  the  questions  of  law 
themselves." 

77ie  pursuer  pleaded — In  some  cases  it  may  be  ex- 
pedient to  have  points  of  law  determined  before  going 
to  trial,  where  the  record  is  closed,  and  an  effectuid 
judgment  can  be  pronounced.  But  here  the  record  is 
not  closed,  and  all  that  can  be  obtained  is  a  mere  opi- 
nion, which  may  not  be  decisive  at  the  trial.  In  gene- 
ral, it  is  better  to  leave  every  thing  for  determination 
at  the  trial ;  for  it  rarely  happens,  in  a  proper  action 
of  damages  like  this,  that  any  point  can  be  brought 
out  so  pure,  as  to  be  satisfactorily  decided  without  re- 
ference to  the  whole  res  gestae,  with  which  it  is  mixed 
up.  And  accordingly  this  is  the  case  here,  with  all 
the  questions  raised  as  to  tlie  regularity  of  the  proceed- 
ings. The  law  provides  amply  both  for  the  decision 
.  of  points  of  law  in  the  course  of  the  trial,  and  for  after- 
wards rectifying  any  error  in  law  committed  by  the 
Judge.  But,  moreover,  the  pursuer  must  protest  against 
his  being  bound  to  show  the  irregularity  of  the  proce- 
dure against  him.  All  the  points  raised  in  this  action 
have  been  already  decided  in  his  favour  in  the  Court 
of  Justiciary,  so  that  the  proceedings  there  form  res 
judiccUa  as  to  these  questions.  The  pursuer  being 
imprisoned  in  virtue  of  the  procedure  in  question,  com- 
plained to  the  Court  of  Justiciary,  the  onfy  competent 
tribunal,  by  which  the  character  of  irregularity  was 
irreversibly  fixed  on  the  said  procedure,  and  that  deci- 
sion must  be  conclusive  between  the  same  parties. 
Supposing,  however,  that  the  points  are  ail  open,  the 
irregularities  which  subject  the  defenders  in  damages 
are  the  following:  1.  The  petition  against  the  pursuer 
does  not  set  forth  the  particukr  section  of  the  Statute 
founded  on ;  and  it  is  a  rule  of  law,  that  a  party  taking 
benefit  by  a  particular  Statute,  especially  in  cases 
where  strictness  of  procedure  is  required,  must  specify 
the  precise  sections  on  which  judgment  is  demanded : 
Megget  V.  Fairlie,  1st  March  1823.  Parlane,  28th 
June  1825.  2.  The  whole  procedure  is  void,  in  re- 
spect that  neither  the  petition,  nor  the  defender  Bu- 
chanan's oath  of  credulity,  bears  any  date.  It  is  not 
enough  that  the  date  may  sufficiently  appear  extrinsi- 
eally  from  the  other  proceedings  in  the  case.  The 
dates  must  appear  from  the  documents  themselves. 
Even  in  petitions  in  ehil  cases,  wherever  a  date  is  ma- 
terial, it  must  be  set  forth.  All  summonses  must  con- 
tain a  date  given  by  the  party :  Taylor  v.  Malcolm, 
5th  March  1829,  F.  C.  And  if  a  date  is  indispensable 
in  a  summons,  it  is  difficult  to  see  why  it  should  not 
be  so  in  a  petition,  which  is  in  reality  a  summons  in  a 
different  form.  But  this  is  undoubtedly  the  case  in 
criminal  procedure,  where  there  must  always  be  a  date 
by  the  party.  All  applications  under  the  Act  1701 
must  be  dated,  and  that  alone  is  conclusive  of  the  ques- 
tion. The  practice  of  the  Justices  in  England,  refer- 
red to  by  the  defenders,  is  inapplicable  here,  as  the 
forms  of  proceeding  are  quite  different.  3.  The  war^ 
rant  of  apprehension,  under  which  the  pursuer  was 
brought  to  trial,  should  have  been  signed  by  two  Jus- 
tices. There  are  two  forms  of  proceeding  contemplated 
by  the  7th  section  of  the  Statute.  The  first  is  by  a 
summons  which  is  to  be  issued  by  one  Magistrate 
against  a  party  accused.     He  is  to  be  called  to  attend 
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before  two  Justices  of  the  Peace,  who,  if  he  fail  to 
attend,  may  issue  a  warrant  for  his  apprehension.  The 
other  mode  is,  by  granting  an  immediate  warrant  for 
such  apprehension,  without  a  previous  summons,  and 
this  is  to  be  done  by  <<  such  Justices,"  by  which  the  two 
who  were  entitled,  under  the  first  mode  of  procedure,  to 
grant  a  warrant,  are  again  referred  to.  It  can  never 
be  supposed  that  the  Legislature  intended  to  confer 
the  latter  power,  which  is  the  harsher,  upon  <me  Jus- 
tice, when  the  former  and  less  summary  proceeding 
requires  two.  4.  The  letter  under  which  alone  the 
pursuer  was  incarcerated,  was  quite  illegal  as  a  warrant 
for  such  purpose.  The  defenders  argue  that  they  are 
not  liable  for  this,  as  it  was  done  after  sentence.  But 
if  a  party  obtains  an  illegal  sentence,  he  is  clearly  re- 
sponsible for  the  injury  which  may  be  inflicted  in  car- 
rying it  into  effect.  Here  the  application  was  made 
by  a  private  party,  and  he  was  bound  to  see  that  it 
was  carried  into  effect  in  a  legal  manner :  Frame  and 
Son  V.  Campbell,  9th  June  1836,  F.  C. 

The  defenders  pleaded, — It  is  not  requisite  to  admit 
of  settling  points  of  law  before  trial,  that  they  are  such 
as,  when  so  settled,  will  render  a  trial  unnecessary : 
59th  Geo.  III.  c.  35,  §  12 ;  6th  ,Geo.  IV.  c.  120,  §  33. 
This  was  not  contemplated  by  the  Statutes  fixing  jury 
trial.  But  the  proper  cases  for  determining  points  of 
law  previous  to  trial,  are  those  in  which  these  points 
are  ipdependent  of  the  state  of  facts  in  any  particular 
whatever,  though  there  may  still  be  room  for  a  trial 
afterwards.  This  is  peculiarly  the  case  with  the  ques- 
tions raised  here,  which  are  in  their  own  nature 
purely  questions  for  a  Court  of  law.  But  the  pursuer 
says,  that  he  is  not  bound  to  discuss  these  questions  in 
any  shape,  in  respect  that  they  have  been  already  de- 
cided in  his  favour  by  the  Court  of  Justiciary.  But 
the  nature  and  objects  of  the  two  proceedings  are  quite 
different.  In  the  Court  of  Justiciary,  the  only  question 
was,  whether  enough  appeared  to  entitle  the  pursuer  in 
the  meantime  to  his  liberation,  which  was  accordingly 
granted.  But  when  the  pursuer  brings  a  civil  action 
of  damages  in  this  Court,  the  burden  of  proving  ille- 
gality lies  with  him.  It  by  no  means  follows,  that  what 
the  Court  of  Justiciary  thought  sufficient  to  entitle  him 
to  liberation,  will  also  give  him  a  right  to  damages. 
All  the  points,  therefore,  are  not  only  peculiarly  fitted 
for  being  disposed  of  previous  to  triid,  but  are  likewise 
entirely  open. — 1.  The  law  does  not  require  that  the 
particular  section  of  the  Act  founded  on  should  be 
specified.  All  that  the  defenders  were  bound  to  tell 
the  Justices  and  the  pursuer  was,  of  what  they  accused 
him,  and  this  was  sufiiciently  done  by  mentioning  the 
provisions  of  the  Statute.  2.  The  Statute  does  not,  at 
least  expressly,  require  that  the  petition  bear  a  date  of 
its  own.  It  merely  requires  that  there  shall  be  "  a  com- 
plaint and  information  on  oath,"  and  no  particular  fixed 
form  of  complaint  is  prescribed  by  the  Act,  or  by  any 
schedule  annexed  to  it.  The  form  is  left  to  the  ordi- 
nary rules  of  the  common  law  in  summary  applications, 
to  which  ordinarily  no  date  is  necessary.  Neither  a 
common  summons  nor  a  summary  petition  bears  any 
date  of  its  own,  as  the  work  merely  of  the  party  who 
.makes  the  demand  (Contained  in  it ;  in  both  the  date  is 
merely  the  date  of  the  warrant  granted  thereon  for  cita- 
tion^ or  it  may  be  for  apprehension.     This  is  no  less 


true  in  crtminalibus  than  in  civUibus.     A  date  is  not 
an  essential  part  even  of  a  warrant  of  apprehension, 
and  much  less  must  it  be  so  of  the  petition  on  which 
such  warrant  is  granted :  Hume  Comm.  11.  75.    As  to 
petitions  under  the  Act  1701,  they  are  presented  by 
the  accused  party,  praying  for  bail  or  for  letters  of  in- 
timation, and  a  date  becomes  necessary,  or  at  least 
useful,  because  the  deliverance  of  the  Judge  must  be 
given  within  twenty-four  hours  after  the  petition  is 
presented:  Archbold  on  Commitments  and    Convic- 
tions, p.  93.     Dewar  v.  Marianiki,  July  1835,  in  Court 
of  Justiciary.     But  in  truth,  in  this  case,  if  the  proceed- 
ings are  treated  as  a  whole,  the  different  parts  of  wiiich 
explain  and  support  each  other,  there  can  be  no  doubt 
as  to  tlie  date  of  the  petition,  that  it  was  presented  on 
18th  December.     This  consideration  likewise  supplies 
the  answer  to  the  objection  of  the  oath  not  being  dated. 
Besides,  the  Statute  says  nothing  as  to  the  formalities 
of  the  oath.     It  is  enough  if  it  have  reference  to  the 
particular  charge  made,  and  the  particular  individuals 
accused.     The  date  is  no  part  of  the  oath  itself.    A 
prosecution  for  perjury  might  take  place,  though  the 
oath,  which  was  the  subject  of  i(,  was  not  dated,  or 
bore  a  false  date :  Hume  Conun.  II.  369-     3*  According 
to  the  proper  interpretation  of  the  seventh  section  of 
the  Statute,  and  referring  back  to  the  comimenoement 
of  that  section  as  regulating  the  other  parts  of  it,  and 
also  the  practice  in  England,  a  warrant  for  apprehen- 
sion may  be  granted  by  one  Justice :  Archbold,  pp. 
95,  97.     4.  The  circumstances  attending  the  incar- 
ceration of  the  pursuer  render  it  perfectly  legal,  so  far 
as  the  warrant  was  concerned.     The  principal  convic- 
tion was  shown  to  the  jailor,  and  a  copy  left  to  be  re- 
tained by  him ;  and  as  this  copy  was  duly  certified  by 
the  clerk,  it  was  immaterial  that  it  was  engrossed  in 
a  letter  sent  by  him.     But  even  assuming  that  there 
was  any  irregularity   of  which    the  constables  and 
jailor  were  guilty,  the  one  in  delivering  and  the  other 
in  receiving  the  pursuer,  without  being  in  possesion 
of  the  proper  warrant  or  conviction,  the  defenders  can- 
not be  thereby  affected,  because  the  execution  of  the 
sentence  rested  exclusively  with  the  Court  and  its   | 
officers. 

\Zth  May  1837. — The  Lord  Ordinary  having  considered  tiie 
minutes  of  debate  for  the  parties,  makes  ayizandam  with  the 
cause  to  the  Court ;  and  appoints  printed  copiea  of  the  revised 
minutes,  together  with  the  summons  and  defences,  to  be  pot 
into  the  boxes  of  the  Lords  of  the  Second  Division,  and  thit 
within  eight  days  from  this  date ;  and  appoints  this  interlocutor 
and  the  subjoined  note  to  be  prefixed  thereto. 

"  Note — It  appears  to  the  Lord  Ordinary  that  it  would  be 
wrong  for  him  as  a  single  Judge  to  pronounce  any  judgment  on 
the  important  questions  discussed  in  these  papers.  But  it  ni^jr 
be  proper  that  he  should  briefly  state  the  opinion  which  he  bi^ 
formed  upon  them : 

"1.  If  it  be  thought  right  that  the  questions  of  law  raise<i. 
or  any  of  them,  should  be  decided  before  sending  the  case  to 
trial,  it  can  form  no  objection  to  that  proceeding  that  the  reccrd 
has  not  been  closed.  When  an  opinion  shall  have  been  caxat 
to  that  they  ought  to  be  decided,  the  Court  can  order  the  record 
to  be  closed,  and  then  proceed  to  decide  the  points. 

"  2.  The  Lord  Ordinary  has  no  doubt  that  it  is  competent, 
and  may  sometimes  be  expedient,  to  determine  quesdoos  of  la« 
before  trial,  although  the  decision  of  them  may  not  necessirUr 
supersede  the  necessity  of  a  trial. 

*'  3.  The  Lord  Ordinary  is  of  opinion  that  this  is  a  ca^  ui 
which  it  is  very  peculiarly  expedient,  and  in  some  sense  necei- 
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sary,  that  the  Court  should  give  judgment  before  trial  on  some 
at  least  of  the  questions  of  law  which  must  arise.  The  Court 
of  Justiciary  have  already  pronounced  their  judgment  on  the 
points  of  illegality  alleged  against  the  imprisonment  in  question, 
though  not  without  difference  of  opinion.  If  the  same  ques- 
tions are  to  be  gone  into  in  a  trial,  being  all  raised  in  the  re- 
cord, any  single  Judge  trying  the  case  might  be  placed  in  a  very 
embarrassing  situation,  and  great  expense  might  be  occasioned 
to  the  parties.  But,  indeed,  when  the  pursuer  maintains,  as  he 
does  in  his  minute,  that  the  question  of  legality  or  illegality  in 
the  proceedings  has  been  finally  decided,  and  that  it  is  not  com- 
petent for  this  Court  at  all  to  consider  it,  that  plea  alone  ren- 
ders it  necessary  that  the  Court  should  give  their  own  judgment 
upon  it  before  the  cause  goes  to  trial. 

"  4.  The  Lord  Ordinary  is  of  opinion  that  in  this  action,  in 
which  the  imprisonment  is  complained  of  ad  civilem  effectum,  it 
is  not  only  competent,  but  absolutely  necessary,  to  consider  and 
determine  the  effect  of  the  legal  objections  taJcen  to  the  peti- 
tion, the  warrant,  and  the  imprisonment.  The  Court  of  Justi- 
ciary, as  the  only  competent  Court,  necessarily  judged  of  the 
grounds  put  before  them  for  liberating  the  prisoner.  But  when 
an  action  of  damages  is  raised,  the  Court  of  S^fssion,  as  the 
proper  Court  for  trying  the  whole  merits  of  it,  must  be  entitled 
and  bound  to  consider  all  the  elements  on  which  the  claim  to 
damages,  or  the  amount  of  damages,  may  depend.  They  would 
not  be  lM)und  even  by  a  decision  of  this  Court  itself  in  a  ques- 
tion of  liberation ;  and  still  less  can  they  be  so  bound  by  the 
judgment  of  the  Court  of  Justiciary.  The  quesrions  must  be 
deliberately  considered,  with  reference  to  the  very  different 
issue  which  is  raised ;  and  difierent  Judges,  or  even  the  same 
Judges,  sitting  in  the  civil  court,  may,  on  full  consideration, 
come  to  a  different  opinion  from  that  on  which  the  pursuer  ob- 
tained his  liberation.  The  judgment  of  the  Justiciary  properly 
decided  nothing,  but  generally  that  there  was  ground  for  sus- 
pending the  sentence  and  warrant,  and  liberating  the  party. 
But  the  special  grounds  of  iUegali^,  as  they  may  be  held  in 
this  Court,  may  enter  essantially  into  the  question  of  damages. 

**  5.  The  Lord  Ordinary  thinks  it  no  good  objection  to  the 
petition  that  it  did  not  refer  to  the  particular  section  of  the 
Statute  founded  on.  It  referred  to  the  Statute,  and  it  proceed- 
ed in  fiust,  in  sufficient  form,  on  the  special  enactments  of  it. 

"  6.  The  question  as  to  the  want  of  date  is  very  ably  argued 
in  the  minute  for  the  defenders.  The  Lord  Ordinary  is  still 
inclined  to  think  that  it  is  essential  that  it  should  appear  ear 
Jacie  of  the  proceedings  on  what  day  it  was  presented.  But  he 
has  more  doubt  than  he  formerly  had,  whether,  connecting  the 
statement  in  the  body  of  the  petition  with  the  oath  and  the 
warrant  written  on  the  same  paper,  it  does  not  sufficiently  ap- 
pear that  it  was  and  could  only  have  been  presented  on  the 
18th  Deeemben 

*'  7.  The  Lord  Ordinary  remains  decidedly  of  opinion,  that, 
on  a  right  construction  of  the  Statute,  it  was  not  competent 
for  one  Justice  to  grant  the  warrant  of  apprehension. 

**  8.  The  Lord  Ordinary  does  also  still  think  that  the  letter 
which,  in  the  Justiciary,  was  stated  to  have  been  the  only  war- 
rant of  commitment  given  to  the  jailor,  was  not  a  lawful  war- 
rant. Whiether  the  fact  now  averred,  that  the  original  sentence 
waa  shown  to  the  jailor,  and  immedif^ly  after  nitbdrawn,  will, 
if  proved,  alter  the  state  of  the  case  in  this  point,  appears  to 
him  to  be  very  doubtful.  But  he  should  not  be  moved  in  that 
question  by  a  supposed  difficuUv  of  extricating  the  Statute,  in  the 
order  to  file  aU  such  wsnrants  m  a  particular  office.  That  must 
be  answered  by  making  duplicates,  or  in  some  other  way. 
But  such  a  difficulty  will  not  justify  the  proceeding  of  commit- 
ting or  detaining  a  man  in  jail  without  a  legal  warrant.  Per- 
haps, as  there  i%a  question  of  fact  here  involved,  it  may  not  be 
thought  right  or^  proper  to  decide  the  relevancy  of  the  averment 
before  trial. 

"9.  The  question,  whether  the  defenders  jire  answerable 
for  an  illegal  execution  of  the  sentence,  may  deserve  attention. 
But,  in  general,  the  Lord  Ordinary  thinks,  that  where  a  man 
baa  been  illegally  imprisoned,  the  party  at  whose  instance  the 
iunpriaonment  takes  place  must  answer  for  it. 

"10.  The  point  as  to  the  state  of  the  jail  may,  if  proved, 
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affect  the  amount  of  damages,  though  it  certainly  may  be  a 
question  partly  for  the  jury,  how  hi  the  defenders  should  be 
affected  by  it.     It  may  be  found  not  to  be  true." 

The  Court  pronounced  the  following  interlocutor : 

"  Remit  the  cause  to  the  Lord  Ordinary,  with  instructions 
to  close  the  record,  and  to  find,  prima,  That  in  this  ca^e  it  ia 
not  relevant  to  infer  damages,  that  the  petition,  under  which  the 
proceedings  complained  of  originated,  referred  only  generally  to 
the  Act  of  Parliament  authorising  the  complaint.  Secundo, 
That  it  is  not  relevant  to  infer  damages  in  this  case,  that  neither 
the  said  petition,  nor  the  oath  of  the  petitioner,  emitted  in 
terms  of  the  Act,  bore  any  date  other  than  that  affixed  to  the 
warrant  of  apprehension.  Teriio,  That  it  is  relevant  to  infer 
damages  in  this  case  against  those  legally  responsible  therefor, 
that  the  pursuer  was  apprehended  and  brought  before  the  Jus- 
tices of  Peace,  in  virtue  of  a  warrant  granted  by  a  single  Jus- 
tice. Quarto,  That  it  is  relevant  to  infer  damages  in  this  case 
against  those  legally  responsible  therefor,  that  the  pursuer  was 
brought  to,  and  incarcerated  in  the  gaol  of  Ayr,  in  virtue  not  of 
the  conviction  and  commitment  under  the  signature  of  the  two 
Justices  of  Peace,  bearing  date  at  Catrine  on  the  18th  of  De- 
cember 1834,  but  in  virtue  alone  of  the  writing  addressed  to 
the  Justice  of  Peace  Clerk  to  the  Magistrates  of  Ayr,  and  keeper 
of  their  tolbooth,  mentioned  in  this  process,  and  dated  '*  Ayr, 
18th  December  1834 ;"  and  that  the  Lord  Ordinary  thereafter 
proceed  fiuther  in  the  cause  as  be  shall  see  just" 

Lord  Ordinary,  Moncreiff. — Act,  D.  M'Neill,  A.  M'Neill, 
Cowan;  Fisher  and  Duncan,  S.S.C.,  Agents Alt.  Solicitor- 
General  (Rutherfurd),  Russell ;  Gibson- Craigs,  Wardlaw  and 
Dalziel,  W.S.,  ^^en<s._Mr  Thomson,  Clerk [J.D.M.] 


15^^  June  1837. 
First  Division. — (G.D.F.) 

No.  296. — Mary  Rendauli,  PursueryV.  John  Robbrt- 
SON,  Soti  of  the  deceased  Christian  Robertson^  De- 
fender. 

Possession— Title — Property — Udal  and  Feudal^Bona  Fides 
— Heir  of  Line — Personal  Exception — (\,)  Certain  bmds  in 
Orkney  having  been  held  to  be  udal,  and  never  con^tent^ 
feudaUzed — Circumstances  in  which  held,  that  it  was  unneces- 
sary to  have  a  complete  set  of  feudal  titles  to  instruct  in  the 
person  of  the  heir  of  line  the  right  to  the  property  of  the  udal 
lands,  (2,)  Circumstances  in  which  the  possession  held  to  have 
been  in  tfie  person  of  the  heir  of  line  or  his  ancestors,  and  con- 
sequently, exclusive  of  alleged  adverse  possession  in  the  person 
of  another  party  and  his  author. 

After  the  decision  in  this  case,  s^qfra,  Vol.  IX.  p. 
150y  the  Lord  Ordinary,  on  hearing  parties  on  the  re- 
mit from  the  Court, 

*'  Reduces  the  retour,  the  precept  from  Chancery,  deed  of  con- 
veyance and  assignation,  and  the  two  seisins,  being  the  five 
writings  called  for  to  be  set  aside  in  the  supplementary  suni- 
mons,  and  also  the  deed  of  assignation  by  John  Kendall  in 
favour  of  Mrs  Robertson,  of  18th  October  1825,  called  for  to 
be  set  aside  in  the  otiginal  summons;  reduces  and  opens  up  the 
decreets  in  absence  called  for  to  be  reduced  in  the  said  original 
summons,  to  the  effect  of  parties  being  heard  as  in  the  original 
process :  Finds  that  the  pursuer,  Mary  Kendall,  as  heir  of  her 
faiher  Samuel,  and  of  her  brother  George  Rendall,  has  the  only 
good  and  undoubted  right  to  the  lands  of  Ingsay,  Nistabean, 
Brittavil,  and  others,  mentioned  in  the  libel,  and  is  entitled  to 
enter  into  possession,  and  to  levy  the  rents,  maills,  and  duties 
thereof:  Finds  that  the  defenders  are  bound  to  flit  and  remove 
tberefrom  at  or  before  the  term  of  Whitsunday  next:  Fimla 
that  the  de^nders  are  bound  to  hold  count  and  reckoning  with 
the  pursuer  for  the  rents  and  profits  of  the  lands  daring  the 
time  that  they  have  possessed  them,  but  without  prejudice  to 
any  pica  competent  to  them  on  the  ground  of  their  having  pos- 
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sessed  bona  fide^  and  decerne  and  declares  accordingly :  Finds 
the  defenders  liable  in  expenses/'  &c. 

The  defender  reclaimed  against  the  judgment,  and 
the  Court,  at  the  end  of  the  winter  session,  appoint- 
ed parties  to  lodge  minutes  of  debate.     Reference  is 
now  made  to  the  facts  as  reported  s%ipra.     At  this 
Ftage   of  the    proceedings  the  defender  objected — I. 
That  the  conveyance  by  Robert  to  Samuel  in  1806, 
was  ineffectual  even  to  convey  udal  property,  in  conse- 
quence of  being  defective  in  the  statutory  solemnities, 
and  not  duly  stamped :  it  being  clear  law,  that  where 
the  question,  in  regard  to  udal  property,  is  raised  by  a 
party  not  the  heir,  the  deed  must  be  valid  and  pro- 
bative in  itself,  though,  inter  haredeSj  the  heir  having 
the  right  to  the  udal  property  Jure  sanguinis^  may 
complete  his  title  by  possession  alone :  Sinclair,  26th 
March  1634;  M.  16,393*     The  deed  was  ineffectual  to 
convey  heritage,  having  no  dispositive  words  de  prtB" 
senti ;  for  the  lands,  though  udal,  being  real  property, 
it  was  necessary  to  observe  the  forms  requisite  to  con- 
vey heritage.     The  infeftment  in  1808,  following  on 
the  deed,  could  not  cure  the  informalities  now  alluded 
to;  for,  (1.)  Although  in  personal  deeds  or  new  con- 
tracts, informalities  may  be  elided  by  homologation, 
or  ret  interventuy  statutory  nullities  or  radical  defects 
iir  dispositions,  or  other  conveyances  of  real  or  feudal 
property,  cannot  be  elided  either  by  possession  or 
infeflment ;  and  accordingly  there  is  no  case  or  autho- 
rity to  this  effect :    (2.)  The  nullity  under  the  Stamp 
Act  cannot  be  elided :    (3.)  No  possession  or  any  proper 
ret  interventus  ever  followed  upon  the  disposition. — II. 
But  the  principal  plea  insisted  in  by  the  defenders, 
was  the  following,  viz.,  that  Robertson  being  a  Ixma 
fide  purchaser  from  John  Rendall,  the  udal  heir  in 
possession,  it  was  not  competent  now  to  revindicate 
the  property.     Possession  is  the  badge  of  title  to  udal 
property.     Mrs  Robertson  de  facto  knew  nothing  of 
the  pursuer's  right  under  the  deed  of  1806,  and  the 
subjects  being  udal,  she  could  not  be  held  in  law  bound 
to  have  inquired  into  the  title  as  a  feudal  progress,  or 
to  have  examined  the  records.     Seeing  John  Rendall 
in  possession,  exercising  every  right  of  ownership,  and 
knowing,  as  she  undoubtedly  did,  that  he  was  the  heir 
of  his  brother  Robert,  the  last  owner  and  possessor  of 
the  property,  she  was  entitled  to  purchase  from  John, 
»nd  the  purchase  so  made,  when  completed,  became 
effectual  to  her  as  the  purchaser.     For  her  right  was 
not  left  upon  a  mere  personal  right  or  bargain  of  sale, 
under  which,  perhaps,  the  pursuer  might  have  claimed 
and  stopped  the  actual  transmission  of  the  property. 
Besides,  Mrs  Robertson  paid  the  price,  got  delivery  of 
the  thing  sold,  passed  into  possession,  and  enjoyed  that 
possession  unchallenged  for  a  period  of  seven  years. 
'i1ie  sale  by  John,  followed  by  tradition,  vested  the  pur- 
chaser with  the  plenum  dominium  of  the  subject  sold, 
leaving  the  mere  disponee  or  party  having  the  Jus  cut 
rem  to  seek,  his  remedy,  not  by  a  rei  pindicatio  against 
the  purchaser,  but  by  a  personal  action,  or  action  for 
reparation,  against  the  seller  and  debtor  in  the  personal 
obligation.    John  Rendall's  right  did  not  depend  upon 
mere  po8se:4sion.     He  was  the  natural  and. legitimate 
heir  in  the  property.     He  took  possession  upon  the 
death  of  his  brother  Robert.     That  possession  never 
ceased.     Thus  he  had  both  title  and  possession,  and 


thereby  had  full  power  and  capacity  to  sell  and  transfer 
to  a  purchaser.  Giving  the  very  utmost  effect  to  the 
obligation  supposed  to  be  imposed  upon  him  by  his 
brother's  deed  of  1806,  as  the  heir  of  his  brother,  and 
also  to  his  own  deed  of  1809>  these  imported  nothing 
more  than  simple  obligations  upon  him.  The  right  of 
property  vested  in  him  by  his  natural  title  as  heir,  and 
possession  following  thereon,  was  not  extinguished  by 
the  existence  of  such  personal  obligations.  Still  farther, 
purchasers  or  third  parties  were  entitled  to  rely  im- 
plicitly upon  John  Rendall's  apparent,  or  rather  his  real 
right  of  property,  supported  by  lawful  title  and  undis- 
turbed possession ;  and  as  Mrs  Robertson  bought  from 
John  Rendall  under  that  state  of  his  right  and  title, 
the  property,  vested  in  her  by  the  purchase  and  posses- 
sion of  the  subject,  cannot  be  affected  or  excluded  by 
any  personal  obligation  or  incomplete  right  competent 
to  the  disponee,  either  under  the  deed  of  1 806,  or  the 
disposition  of  1809- — HI-  On  the  principle  of  bona 
fide  consumption,  it  was  argued  that  the  defender  could 
not  be  called  on  to  account  for  bygone  rents  and  profits, 
at  least  up  to  the  period  of  the  pursuer^s  chsJlenge. 
The  question  of  accounting  ought  to  have  been  decided 
by  the  Lord  Ordinary,  and  not  reserved  or  left  for 
another  action. 

The  pursuer  answered — (1.)  That  no  defect  in  the 
solemnities  existed  in  the  deed,  and  that  this  averment 
would  be  instructed  by  inspection  of  the  document, 
and  no  objection  could  be  stated  to  the  fact  of  a  different 
person  from  the  writer  having  filled  up  the  testing 
clause :  Andrews,  2d  March  1 836.  (2.)  The  right  ^ 
a  purchaser  or  grantee  inter  viv9Sj  does  not  in  udal  sub- 
jects require  to  be  constituted  by  writing  at  all.  It 
would  be  inconsistent  to  hold  that  the  transference  of 
the  right  in  the  person  of  the  disponee  should  not  be 
established  by  the  same  sort  of  evidence  that  was  suf- 
ficient to  constitute  it  in  the  person  of  his  author.  Lord 
Stair  (B.  II.  t.  3,  §  11,)  accordingly  says,  generally: 
"  In  the  udal  right  of  lands  in  Orkney  and  Zetland, 
whereby,  without  any  infeftment,  investiture,  or  other 
right  or  writ,  they  enjoy  lands  and  hereditaments,  it 
sufficeth  them  to  instruct  by  witnesses  that  they  have 
possessed  as  being  holden  and  repute  heritable  posses- 
sors of  such  lands."  And  Lord  Bankton  (B.  [I.  t  3> 
§  26),  referring  to  a  corresponding  passage  of  that 
author,  says :  <<  Lord  Stair  justly  takes  notice,  likewise, 
that  udal  rights  in  Orkney  and  Zetland,  by  their  pecu- 
liar customs,  give  the  same  right  as  infeftments ;  where- 
fore  conveyances  of  such  lands  may  be  by  putting  the 
purchasers  in  possession  only,  and  action  for  the  rents 
will  proceed  upon  the  title  of  possession  alone."  Now, 
here  the  pursuer's  father  had  actual  possession,  as 
heritable  proprietor  under  the  conveyance  by  Robert 
Rendall,  for  upwards  of  two  years  previous  to  the 
death  of  the  latter.  And,  besides,  the  infejftment  taken 
and  recorded  upon  that  conveyance,  however  inept  in 
other  respects,  was  a  formal  and  public  act  and  instru- 
ment of  possession,  as  udal  proprietor,  which  in  this 
respect  was  decisive.  (3.)  But  looking  to  this  point, 
according  to  the  rules  which  regulate  the  transmission 
even  of  feudal  subjects,  the  rei  interventus  of  possession, 
and  infeflment  following  upon  the  deed,  was  sufficient 
to  validate  it,  however  informal  it  may  have  been.  The 
most  informal  missive,  when  it  is  acted  upon,  becomes 
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effectual  against  the  parties.  In  answer  to  the  plea  of 
the  defender,  that  Mrs  Robertson  could  competently 
have  acquired  from  John  Rendali,  who  was  in  posses- 
sion, and  on  whom  the  purchaser  was  entitled  to  rely 
as  the  proprietor,  it  was  argued,  that  the  possession  of 
moveables,  from  which  the  defender's  analogy  was 
taken,  only  created  a  presumption  of  property,  subject 
to  be  redargued  by  tlie  vents  dominus :  Stair,  IL  % 
42.  Morr.  voce  Moveables,  passim.  The  pursuer,  be- 
sides, objected,  that  Mrs  Robertson  was  prevented 
from  pleading  that  she  was  ignorant  as  to  who  was  the 
true  proprietor.  She  had  notice  of  it  in  her  titles 
from  John  Rendall ;  and  she  identified  herself  with  him 
in  attempting  to  enforce  personal  claims  against  the 
original  pursuer  of  the  action :  see  stq^ra.  The  objec- 
tion of  the  want  of  the  proper  stamp  was  alleged  to  be 
groundless,  in  respect  it  had  the  stamp  which  was 
proper  at  the  time,  and  the  ad  valorem  duty  on  the 
transference  of  land  had  not  been  imposed  in  1806.- 
At  advising. 

Lord  Mackenzie. — I  cannot  go  into  the  argmnent  that  Ro- 
bertson must  be  held  to  have  purchased  from  John  Rendall  as 
the  true  proprietor  in  possession.  No  doubt  he  was  in  posses- 
sion, but  it  was  not  possession  on  the  proper  title. 

Lord  President. — And  theze  was  true  possession  m  Samuel 
St  the  time. 

Lord  Corehouse. —  I  have  looked  over  the  report  of  the  case, 
as  previously  decided,  and  I  hold  it  to  be  the  great  point  of  the 
decision  in  this  case,  that  the  lands  were  udal  and  not  feudaL  I 
consider  that  that  decision  was  well  founded,  though  it  may  differ 
a  little  from  some  of  the  older  decisions.  In  the  older  decisions, 
allodial  lands  and  udal  lands  were  held  to  be  different  things ; 
bat  they  canoe  to  be  considered  to  be  of  one  and  the  same  nature 
at  a  more  recent  period.  I  do  not  well  know  if  at  any  time  it 
were  necessary,  in  that  part  of  the  country,  to  make  up  a  feudal 
title  to  convey  what  was  allodial ;  but  if  it  were  the  case,  that 
proceeding  could  not  make  the  tenure  feudal,  as  there  cannot 
be  a  proper  feudal  grant  except  from  the  Crown,  nor  one  ex^ 
wing  independently  of  the  Crown.  If,  however,  it  were  ne- 
Oi»sary  to  have  a  conveyance  of  udal  lands  to  transfer  the  pro- 
perty, it  does  not  follow  that  the  possession  is  to  be  so  strictly 
construed  as  in  feudal  tenures.  Here  there  was  possession  in 
Robert,  then  in  Samuel,  and  finally  in  George,  the  pursuer's 
brother.     It  seems  to  have  been  complete. 

The  Court  unanimously 

"  Adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the 
desn«  of  the  reclaiming  note ;  of  new  find  expenses  due,  and 
remit  the  account,"  &c. 

Lord  Ordinary,  Cockbum. — Act.  Pyper;  Robert  Urqohart, 
S.S.C,  Agent.~-Alt.  G.  G,  Bell;  Peter  Crooks,  W.S.,  Agent. 
~B.,  Clerk [G.D.F.] 


Lord  Ordinary,  Moncreiff. — Act.  Dean  of  Faculty  (Hope), 

D.  M'Neill;  Thomas  Leburn,  S.S.C,  Agent Alt.  A.  Wood^ 

W.  B.  Campbell,  W.S.,  Agent [J.D.M.) 


ISth  June  1837. 
SBcoNn  Division (J.D.M.) 

No.  297*-^-^AME8,  Wood,  and  James,  Pursuers,  v.  A. 
and  J.  DowNis  and  Comfant,  Defenders. 

Compensation — Lien — Heritable  Security — Husband  and  Wife 

— Furnishings. 

Sequel  of  case  reported  si^mif  p.  13. 

The  Lord  Ordinary  (Moncreiff)  found  in  this  case 
that  certain  goods  furnished  to  the  wife  of  Gilchrist 
during  his  absence  from  the  country,  must  be  held  as 
having  been  furnished  to  Gilchrist  himself,  and  there- 
fore legally  covered  by  the  security  held  by  the  pur- 
suers. 

The  Court,  on  a  reclaiming  note,  adhered. 


I6th  June  1837. 

First  Division (G.D.F.) 

No.  29Si — Sir  James  Boswbll,  Advocator,  v.  Alex- 
ander Hamilton,  Respondent. 

Alexander  Hamilton,  Pursuer,  v.  The  Feuars  of 

Mauchline,  Defenders. 

Church — Rebuilding,  Liability  for  Expense  of — Heritors — 
Feuars— Presbytery — Process —  Where  a  country  parish  con- 
sisted of  a  landward  district,  and  also  of  a  considerable  village 
— not  a  royal  burgh,  burgh  of  barony,  or  regality — ffeld  unani' 
mously  by  the  Court,  that  the  expense  of  rebuilding  the  parish 
church  {of  Mauchline)  falls  to  be  defrayed,  agreeabh  to  the 
principle  of  assessment  laid  doum  by  the  House  of  Lords  in 
the  case  of  Peterhead,  by  all  the  owners  of  lands  and  houses, 
of  whatever  value  or  yearly  rents,  m  the  parish,  according  tor 
their  real  rents.  Opinion  of  Judges,  that  parties  holding 
tenements,  of  whatever  value,  in  feu  of  subjects  superior  within 
a  country  parish,  are  heritors  of  the  parish  as  much  so  as 
the  great  landholders,  and,  thertfore,  are  liable  to  be  assessed 
for  the  rebuilding  of  the  parish  churdi,  though,  in  the  majority 
of  cases,  the  rents  of  these  feus  averaged  only  20s.  to  40«.  per 
annum. 

The  parish  church  of  Mauchltne  having  become 
ruinous,  and  being  duly  condemned  by  the  presbytery, 
they  decerned  against  the  heritors  of  the  parish  in  a 
sum  of  upwards  of  £2000,  *^  to  be  paid  by  the  said 
heritors,  in  their  different  proportions,  according  to 
their  respective  valaations,'*  for  the  purpose  of  erecting 
a  new  building.  The  assessment  so  decerned  for  was 
proportioned  by  the  collector  who  was  appointed  to 
the  office,  only  among  the  respondent,  Hamilton,  and 
the  heritors  whose  properties  stood  valued  in  the  cess- 
books  of  the  county,  passing  over  the  owners  of  houses 
within  the  parish,  and  in  the  village  of  Mauchline. 
This  village  is  not  a  royal  burgh,  burgh  of  barony,  or 
regality.  It  consists  of  several  hundred  houses,  rented, 
as  Hamilton  alleged,  in  general  at  sums  from  20s.  to 
40s.  per  annum :  three  houses  only  paying  a  rent  of 
£10  and  upwards. 

Sir  James  BosweH  having  declined  to  pay  the  sum 
allocated  on  his  valued  rent,  on  the  ground  that  the  as- 
sessment ought  to  have  been  levied  on  all  proprietors 
of  houses  within  the  parish,  as  well  as  on  the  proprie- 
tors of  land  paying  cess,  and  on  the  real,  and  not  on 
the  valued  rent,  Hamilton  raised  an  action  against 
him,  in  the  Sheriff  Court  of  Ayrshire,  for  payment  of 
his  proportion  of  the  assessment  levied  on  the  principle 
stated  above, — Sir  James  resting  on  the  decision  pro- 
nounced by  the  House  of  Lords  in  the  Peterhead  case. 
The  Sheriff  having  repelled  the  defences,  and  decern- 
ed, Sir  James  advocated,  pleading  in  addition — The 
principle  upon  which  the  assessments  eompkuned  of 
have  been  laid  on  is  erroneous  and  illegal,  and  unfair 
towards  the  compkiiner,  inasmuch  as — \sij  The  assess- 
ments have  been  laid  entirely  upon  the  heritors  of  land» 
and  not  at  all  upon  the  owners  or  possessors  of  houses, 
although  the  town  of  liiauchline  is  a  large  town,  con- 
taining much  more  than  half  the  popidation  of  the 
parish,  and  having  within  it  maay  hundreds  of  proprie- 
tors and  occupiers  of  houses ;  and  although  there  are 
various  other  mansion-houses  in  the  parish,  the  pro^ 
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prietors  of  which  are  not  rated  or  assessed  as  heritors. 
2d,  The  assessments  have  been  laid  on  according  to 
the  valued  rent,  and  not  according  to  the  real  rent. 

The  Lord  Ordinary  (Corehouse),  in  December  1831> 
in  appointing  partie*  to  lodge  cases,  appended  the 
following  note : 

"  This  appears  to  be  a  fit  case  for  settling  a  general  and  im* 
portant  question,  Whether  the  principle  of  assessment  adopted 
by  the  House  of  Lords,  in  the  case  of  Peterhead,  applies  to  a 
parish  in  which  there  is  no  burgh,  but  a  large  village,  oonsistirtg, 
as  it  is  said^  of  between  three  and  four  hundred  inhabited 
houses,  many  of  which  are  held  in  feu,  and  a  population  amount* 
ing  to  more  than  one-half  of  that  of  the  whole  parish  ?" 

The  Lord  Ordinary  thereafter  made  great  avizan- 
dum with  the  cases  to  the  Court,  when  their  Lordships 
(1 9th  June  1832^)  sisted  process  till  the  feuars  of 
Mauchline  were  made  parties.  A  supplementary  sum- 
mons, calling  the  feuars,  was  accordingly  raised,  when 
several  of  them  compeared. 

At  advising, 

Pleaded  for  the  collector — The  general  rule,  estab- 
lished by  custom  upon  the  soundest  expediency,  is  to 
place  the  parochial  burden  of  maintaining  the  parish 
church  upon  the  heritors  alone,  according  to  the  rent 
of  their  respective  lands  in  that  parish,  as  valued  in 
the  cess-books  of  the  county ;  while  the  mode  of  as- 
sessing upon  the  real  rent  of  all  the  owners  of  lands 
and  houses,  forms  an  exception,  applicable  only  to 
cases  where  the  house-property  of  the  parish  bears  an 
unusually  great  proportion  to  the  landward — an  excep« 
tion  never  hitherto  applied  to  a  case  not  involving 
burgage  property  of  some  description,  and  in  neither 
view  applicable  to  the  circumstances  of  the  parish  of 
Mauchline« 

Lord  Gilliei All  these  small  feuars  I  hold  to  Be  the  heri- 
tors, just  as  much  as  the  great  heritors.  There  is  no  difference. 

Lord  CorehouMe The  reason  why  I  took  the  case  to  report 

was,  not  that  I  saw  any  distinction  between  feuars  in  burghs  of 
barony  or  regality,  or  feuars  on  an  estate,  from  the  great  heri- 
tors ;  for  I  considered  the  one  to  be  as  much  heritors  as  the 
others.  They  are  one  and  the  same  thing.  They  are  all  heri- 
tors. My  reaspn  was,  that,  holding  them  to  be  heritors,  a  great 
deal  of  difficulty  as  to  parish  matters  would  arise ;  and  it  was 
to  obtain  the  authoritative  opinion  of  the  Court  on  a  matter  in- 
volving questions  of  so  much  importance  in  parish  law,  that  I  re- 
ported the  case.  There  can  be  no  doubt  in  the  matter,  after  the 
decision  in  the  Peterhead  case.  That  case  was  decided  by  the 
House  of  Lords  apart  from  the  question  of  any  local  custom.  The 
principle  of  the  decision  is,  that  custom,  in  regard  to  the  levying 
of  such  assessments,  is  not  considered.  Now,  does  the  Peterhead 
case  meet  the  present?  I  can  take  no  difference  between  the 
two.  The  Peterhead  case  decides  upon  the  real  rent,  and  not 
the  valued  rent,  as  the  thing  to  be  allocated  on.  It  does  not  go 
to  alter  the  standard  of  the  valued  rent,  but  it  takes  the  real 
rent ;  and  if  tb6  allocation  is  to  be  laid  on  the  real  rent  in  small 
feus,  or  small  heritors,  equity  demands  that  the  allocation  be 
also  laid  on  the  real  rent  of  the  large  heritors. 

Lord  Gillies  and  Lord  Mackenzie Most  certainly :  the  al- 
location must  be  the  same  in  both  cases. 

Lord  Gillies. — There  are  just  two  questions  here:  Are 
these  parties  heritors?  and  esto  that  they  are.  Is  the  allocation 
to  be  on  the  valued  or  real  rent  ?  In  the  first  question  there  is 
no  difficulty.  They  are  heritors  just  as  much  as  the  large  pro- 
prietors ;  but  as  to  the  second  point,  the  feus  are  included  in 
the  valuation  of  the  land  of  which  they  form  a  part.  Now,  it 
is  possible  to  separate  and  ascertain  the  value  answering  to 
these  small  portions. 

Solicitor-  General — These  feus  are  so  paltry,  that  there  is 


not  a  coin  in  the  currency  which  would  be  sufficiently  small  to 
represent  the  proportion. 

Lord  Mackenzie There  is  an  easv  answer  to  that.    The 

superior  has  just  to  separate  the  value  of  his  own  estate  from 
that  of  the  feu ;  or,  if  he  cannot  do  that,  the  sum  falling  to  the 
feu  being  so  minute  that  it  cannot  be  calculated,  it  must  follow 
that  the  burden  is  still  on  the  superior. 

Lord  President — The  superior  can  easily  ascertain  the  sur- 
face occupied  by  all  the  feuars,  and  the  value  effeiring  to  it; 
and  he  can  then  portion  it  out  among  the  feuars. 

Lord  CorekoMse, — But,  in  attending  to  the  Peterhead  case. 
Lord  Eldon  lays  it  down,  that  it  is  the  real  rent  wbidi  must 
be  taken,  and  it  is  too  express  a  decision  to  get  over,  though 
I  see  that  great  difficulty  must  occur  from  the  result  of  this  de- 
cision. 

The  Court 


« 


conjoin  the  action  directed  to  be  raised  for  calling  the  feuars 
of  Mauchline  with  the  advocation  at  the  instance  of  Sir  James 
Boswell ;  advocate  the  cause,  and  find  that  the  expense  of  re> 
building  the  parish  diurch  of  Mauchline  falls  to  be  defrayed, 
agreeably  to  the  principle  of  assessment  laid  down  by  the  House 
of  Lords  in  the  case  of  Peterhead,  by  all  the  owners  of  land 
and  houses  in  the  parish,  according  to  their  real  rents :  Find  do 
expenses  due  to  either  party,  and  remit  to  Lord  Cockburo  to 
proceed  farther  in  the  cause,  and  decern." 

Authoritiea  for  Hamilton Crieff,  Nov.  20,  1781,  (7924.) 

Harlaw,  &c.  v.  Heritors  of  Peterhead,  Jan.  19,  1802,  not  re- 
ported, but  mentioned  in  Connell's  Sopplement,  p.  23,  and 
Dunlop's  Parochial  Law,  p.  8.  Lord  Lyndoch,  May  12, 1828; 
6  S.  and  D.  791.  Porterfield,  Dec.  19,  1829;  8  8.  and  D. 
177.  13th  Sept.  1563;  App.  to  Connell's  Supp.  p.  114.  Act 
1572,  c.  54.  Minister  of  Dunnmg,  June  10,  1807 :  F.  C 
Minister  of  Dunoon,  May  19,  1815;  Conn.  Supp.  p.  132. 
Forbes's  Treatise  of  Tythes,  p.  209.  Ersk.  B.  II.  t.  10,  §  63. 
Bank.  B.  IL  t.  8,  §  188.  Goodman  of  Galashiells,  Nov.  24, 
1630;  Mor.  7913.  MacKensie's  Obs.  Stat  1572,  c  54.  Bruce 
Carstairs,  Jan.  23,  1773:  Morr.  2333.  Murr«y.  Feb.  20, 
1794;  Morr.  15,092.  Dundas,  July  2,  1778;  Morr.  8511. 
Nicol,  Feb.  27,  1829;  7  S.  and  D.  479.  Appendix  to  Sir 
J.  ConnelFs^  Supplement  (for  speeches  of  Judges  in  Crieff 
case.)  Maxwell,  16th  Feb.  and  19th  June  1816;  Dow*s  Api>. 
Cases,  Vol.  IV. 

Authorities  for  Sir  James  Boswell. — Campbell,  19th  Hay 
1815.  Corbet  Porterfield,  19th  Dec.  1829.  Caseof  Methveo, 
May  1828;  Shaw,  VI.  791.  Crieff  Case,  Nov.  20,  1781; 
Mor.  7924 ;  Connell's  Supp.  p.  22.  Case  of  Peterhead,  Jsn. 
19,  1802 ;  Con.  Supp.  pp.  23-26.  Farie  and  Others,  Heritors 
of  Rutherglen,  r.  Leitch,  Feb.  2,  1813.  Maxwell  and  Others 
V.  Gordon;  Dow,  IV.  279. 

Lord  Ordinary,  Corehouse D.  M'Neill ;  Home  and  Rose, 

W.S.,  Agents  for  Sir  J,  ^oswe//.— Solicitor-General  (Rutber- 
furd),  Napier ;  John  M'Kenzie,  W.  S.,  Agent  for  HsmikoiL— 
[G.D.F.] 


I6th  June  1837. 


Second  Division (J.D.M.) 

No.  299. — Jabies  Stewart,  Pursuer^  r.  Stewart's 

Tbustees,  Defenders, 

Trust-Deed  —  Construction — Endurance —  Accumu]atson8--i 
trust  being  created  for  the  purpose,  after  paying  debts,  legeciet, 
jfc,  of*'  laying  out  and  bestowing  the  tmst-fknds,  inchSng 
the  intermediate  or  accruing  rents  or  profits  of  the  lands  com- 
prehended in  the  trust,  in  the  purchase  of  lands  m  their  oim 
fthe  trustees*)  names  ;**  and  the  trustees  being  taken  bound  to 
dispone  the  lands  so  to  be  purchased,  "  to  and  in  favov  ^ 
the  heir  of  entail  in  possession  at  the  time*'  of  the  enteili^ 
estate  belonging  to  the  truster,  '*  and  who  shall  have  attaistd 
the  age  of  twenty-one  years  complete,  and  to  the  other  heirf  ^ 
entail  in  their  order" — Circumstances  in  which  held,  tkcU 
in  respect  a  suffcient  period  had  elapsed  between  the  timeirhfM 
the  primary  purj>oses  of  the  ti  ust  had  been  fulfiUa!^  and  the 
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majority  of  the  heir  qfentaiithen  in  possessitm,  to  have  enabled 
the  trustees  to  invest  the  trust-JUnde  in  terms  of  the  trusty  the 
fieir  of  eniaU  in  possession  ivas  entitled,  from  the  said  period 
of  his  majority,  to  enjoy  the  whole  interest  and  proceeds  of  the 
tmst'Jknds,  until  the  principal  thereof  should  be  invested,  in 
terms  of  the  trust,  and  that  no  farther  accumulation  thereof 
for  investment  could  take  place. 

This  was  an  amicable  suit,  raised  for  the  purpose  of 
ascertaioiDg  the  true  construction  of  a  trust-deed  exe- 
cuted by  the  late  Mr  James  Stewart  of  Burgh.  The 
nature  and  purposes  of  the  deed  are  stated  in  the  fol- 
lowing interlocutor  of  the  Lord  Ordinary  (18th  Janu- 
ary 1837) : 

"  Finds,  that  by  the  terms  of  the  trust-deed  libelled  on  and 
produced,  the  subject  of  the  trust  consisted  of  all  the  property, 
heritable  and  moveable,  which  should  belong  to  the  truster  at 
the  time  of  his  death,  with  the  exception  of  the  estate  which 
he  had  previously  entailed,  and  certain  specified  moveable  sub« 
jects :  Finds  that,  after  fulfilling  all  the  primary  purposes  of 
the  trust,  by  the  payment  of  the  debts  and  obligations  of  the 
deceased,  and  of  all  legacies  and  provisions  appointed  by  him, 
it  is  provided  that  the  trustees  *  shall  lay  out  and  bestow  the 
foresaid  trust-funds,  including  the  intermediate  or  accruing 
rents  and  profits  of  the  lands  belonging  to  or  acquired  by  them 
as  trustees  foresaid,  in  the  purchase  of  lands  in  their  own 
names,"  &c. ;   and  that  they  shall  be  bound  to  dispone  the 
lands,  so  to  be  purchased,  *  to  and  in  fiivour  of  the  heir  of  en- 
tail in  possession  at  the  tim6*  of  the  entailed  estate,  '  and  who 
shall  have  attained  the  age  of  twenty-one  years  complete,  and 
to  the  other  heirs  of  entail,  in  their  order,'  &c  *  but  with  and 
under  the  burden  of  such  annuities  granted  by  me,  as  shall  be 
subsisting  at  the  time :'  Finds  that  the  said  trust-deed  has  not 
specifically  provided  that  the  said  trust-funds  shall  be  laid  out 
in  the  purchase  of  lands,  within  any  definite  period  after  the 
other  purposes  of  the  trust  shall  have  been  fulfilled ;  and  that 
it  is  in  some  measure  ambiguous,  in  regard  to  the  power  and 
duty  of  the  trustees,  to  accumulate  the  annual  produce  of  the 
trust-fund,  during  any  reasonable  period  which  might  elapse. 
Wore  such  investment  or  investments  could  be  made,  or  to 
employ  such  accumulated  profits  in  the  same  manner  >vith  the 
original  fund :  But  finds,  that  it  is  a  leading  rule  and  principle 
of  the  trust,  specially  laid  down,  that  as  soon  as  the  immediate 
heir  of  entail  shall  have  attained  the  age  of  twenty-one,  the 
trustees  shall  denude  of  and  convey  to  him,  and  the  other  hoirs, 
whether  of  age  or  not,  whatever  lands  may  have  been  so  pur- 
chased in  terms  thereof;  and  Finds,  that  the  subsistence  of  any 
annuity  provided  -by  the  truster,  formed  no  obstacle,  according 
to  the  declared  meaning  of  the  deed,  to  the  execution  of  the 
ultimate  purposes,  either  by  the  purchase  of  lands  or  by  the 
conveyance  of  them  to  the  heirs  of  entail,  the  security  of  such 
annuities  being  expressly  provided  for  otherwise :  Finds  it  ad- 
mitted, that  all  the  debts  and  obligations  of  the  truster  were 
satisfied  and  paid,  Vrithin  a  short  time  after  his  death,  in  June 
1802 :  Finds  that  no  question  is  raised  by  the  present  sum- 
mons affecting  the  produce  or  accumuladons  of  the  trust-funds 
during  the  period  of  the  minority  of  James  Stewart,  the  heir  of 
entail,  eidsting  at  the  truster's  death :  Finds  it  admitted,  that 
the  said  James  Stewart  attained  the  age  of  twenty-one  on  the 
8th  February  1811 :  Finds,  that  by  that  event,  whatever  ques- 
tion might  previously  have  existed,  there  was  a  clear  vested 
right  in  him  and  the  other  heirs  of  entail,  to  obtain  from  the 
trustees  an  effectual  denuding  and  convejrance  of  all  lands 
which  they  might  have  purchased  with  the  trust- funds,  and  in- 
dividually and  successively  to  enjoy  all  the  rents,  issues,  and 
profits  thereof,  as  their  own  estate :  Finds  it  set  forth  in  the 
record  for  both  parties,  that  no  lands  had  at  that  time  been  pur- 
chased ;  but  finds  it  admitted  by  the  defenders,  that  a  large 
turn  of  tnist-fbnds  had  then  been  realised :    Finds,  that  the 
period  which  had  elapsed  between  the  time  when  the  primary 
purposes  of  the  trust,  with  the  exception  of  annuities,  had  been 
fulfilled,  and  the  majority  of  James  Stewart,  was  more  than 
sufficient,  according  to  any  reasonable  construction  of  the  trust- 


deed,  to  have  enabled  the  trustees  to  invest  the  trust-funds,  in 
terms  thereof:  Therefore  fiuds,  that,  from  and  after  that  event, 
on  the  8th  February  181 1,  the  said  James  Stewart,  and,  after 
his  death,  the  present  pursuer,  as  the  next  heir  of  entail,  were 
entitled  to  enjoy  the  whole  interest  and  proceeds  of  the  said 
trust-funds,  until  the  principal  thereof  should  be  legally  in- 
vested, in  terms  of  the  trust,  and  that  no  farther  accumulation 
thereof  for  investment  could  take  place :  Finds,  that  the  ac- 
counts between  the  pursuer  and  the  defenders  as  trustees,  must 
now  be  made  up  on  this  principle.  But  in  respect  that  it  is 
stated  by  the  defenders,  that  they  have  laid  out  a  sum  of 
£3518  of  the  capital  fund  under  hijsrh  advice,  and  in  the  bona 
fide  administration  of  the  fund,  for  the  benefit  of  the  pursuer 
and  the  heirs  of  entail,  in  the  purchase  of  certain  feudal  bur- 
dens affecting  the  entailed  estate,  declares,  that  the  above  find- 
ings are  to  be  taken  as  without  prejudice  to  the  right  of  the 
said  trustees  to  claim  credit  for  such  investment,  and  to  any 
question  which  may  be  raised  by  the  parties  concerning  the  same. 
Appoints  the  cause  to  be  enrolled,  in  order  that  the  principles  of 
this  interlocutor  may  be  applied,  and  any  remaining  questions 
disposed  of:  Finds  that  the  expenses  of  both  parties  must  be 
paid  from  the  trust-funds. 

"  Note. — The  Lord  Ordinary  is  of  opinion,  that,  adopting 
the  principle  laid  down  ui  the  case  of  Stair,  as  finally  decided 
in  the  House  of  Lords,  19th  June  i827,  S.  and  W.  2,  614,  it 
is  impossible  to  resist  the  plea  of  the  pursuer,  under  the  first 
conclusion  of  the  summons.  The  clause  of  the  deed  does  not 
mention  interest,  which  was  expressly  mentioned  in  Lord 
Stair's  case.  But  it  does  mention  the  rents  of  lands  which 
might  have  been  acquired  by  the  trustees,  which  seems  to  con- 
template successive  purchases,  and  an  accumulation  going  on  in 
the  meantime.  If  the  pursuer's  demand,  by  the  summons, 
therefore,  required  the  assumption  that  you  must  go  back  to 
the  time  when  the  primary  purposes  were  accomplished,  or  one 
year  after  that  date,  it  would  be  attended  with  great  difficulty, 
and  the  pursuer  has  done  wisely  in  avoiding  such  a  question. 
But  the  date  of  the  majority  of  the  first  heir  is  a  fixed  point ; 
and,  as  it  cannot  be  thought  that  the  testator  intended,  without 
any  words  used  to  that  effect,  to  authorise  an  accumulation  of 
the  personal  funds,  to  the  manifest  prejudice  of  the  first  heirs, 
for  whatever  length  of  time  the  trustees  might  delay  to  pur- 
chase lands,  it  seems  to  be  clear,  that,  in  every  view,  eight  or 
nine  years  were  enough  for  enabling  the  trustees  to  make  a 
purchase,  their  discretion  being  absolutely  unlimited  as  to  the 
lands  to  be  selected.  It  may  be  true  that  the  minors  did  not 
require  them  to  purchase.  But  it  ^vas  their  duty  to  act  for  the 
interest  of  th(r  minors.  James  Stewart  died  within  a  few 
weeks  after  he  came  of  age ;  and  the  pursuer  was  a  minor  till 
1832. 

*'  The  Lord  Ordinary  supposes  that  the  trust  must  still  sub- 
sist, as  he  sees  no  ground  on  which  the  trustees  con  be  required 
or  warranted  to  pay  over  any  capital  money  which  existed 
in  1811;  and  the  subsisting  annuity  must  at  any  rate  be  ar- 
ranged, there  being  no  lands  on  which  it  can  be  declared  a 
burden." 

On  a  reclaiming  note,  their  Lordships  unanimously 
adhered,  concnrring  in  the  reasons  of  the  Lord  Ordi- 
nary. 

Lord  Ordinary,  Moncreiff. — Act.  Thomson;  James  M* Cook, 

W.S.,  Agent Alt.  D.  M'Neill,  Graham  Bell;  Wm.  Stewart, 

W.8.,  Ayent fJ-^^-MJ 
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\6th  June  1837. 
Second  Division. — (J.D.M.) 

No.  300. — William  Keith,  Anderson's  Trustee^ 

Raiser  and  Defender. 

Gilbert  Laurie  Finlat,  Claimani  and  Pursuer. 

James  Balfour,  Dewan^s  Trustee^ 

dT  Gol^oi^TGr^s  Trustee,      '  ^  Claimants. 

Rhind's  Trustees, 

Bankruptcy — Competition — Heritable  Creditpr — Trust — Trus- 
tee— Powers— Feu-duties — Clause — 1.  Where  a  party  exe- 
cuted a  voluntary  trutt-deedfw  behoof  of  creditor$,  and  part 
of  the  estate  conveyed  contuted  of  heritable  property  fully 
burdened,  though  the  heritable  creditors  did  not  regularhf  ac- 
cede to  the  trust —  Circumstances  in  which  it  was  held,  that 
the  trustee^  though  allowed  by  the  heritable  creditors  to  take 
the  management  of  the  heritable  property  for  their  behoof 
was  not  thereby  entitled  to  apply  any  part  of  the  proceeds 
thereof  otherwise,  or  in  payment  of  personal  debts,  2.  Where 
a  party  granted  two  bonds  and  dispositions  in  security  at 
different  periods,  over  a  piece  of  ground  feued  for  building, 
on  which  he  had  erected  some  houses  and  shops,  and  the  first 
security  conveyed  the  whole  property,  with  the  tenements  erect- 
ed thereon,  reserving  a  faculty  to  grant  feu-dispositions  of  the 
houses  then  standing,  provided  that  the  same  should  not  be 
feued  under  a  certain  amount  of  feu-duty  ;  and  the  subsequent 
security  was  granted  of  the  whole  property,  restricting  the 
granter  Jrom  feuing  or  selling  the  subjects,  unless  the  price 
was  applied  in  extinction  of  the  debt  of  the  grantee,  or  of 
prior  securities — Held  that  the  first  security  extended  over  the 
houses  themselves,  and  not  merely  the  surplus  feu-duties  pay- 
able therefor,  and  that  the  subsequent  security  contained  no 
proper  exercise  of  the  faculty  reserved  in  the  first,  of  granting 
feu-dispositions  of  the  houses  standing  on  the  lands. 

In  February  1828,  Robert  Young  Anderson,  W.S., 
executed  in  favour  of  the  claimant,  Finlay,  a  voluntary 
trust -disposition  for  the  benefit  of  his  creditors,  and  in 
May  1829,  a  supplementary  trust-deed  for  the  same 
purpose.     The  estate  conveyed  consisted  principallj' 
of  heritable  property,  and,  inter  alia,  I.  of  certain  pro- 
perty in  Lothian  and  Bristo  Streets,  formerly  occupied 
as  the  Merchant  Maiden  Hospital,  and  acquired  by 
Anderson  in  feu  from  the  governors  of  that  hospital, 
for  payment  of  an  annual  feu-duty  of  £250 ;  and,  2. 
of  a  self-contained  house  in  Qaremont  Street,  the  area 
of  which  was  held  in  feu  from  the  Governors  of  George 
Heriot's  Hospital.     These  properties  were  fully  bur- 
dened with  heritable  securities.    Finlay  continued  trus- 
tee for  a  period  of  eighteen  months,  when  a  sequestra- 
tion was  applied  for  and  obtained.     The  heritable 
creditors  did  not  accede  to  the  trust,  but  Finlay  was 
aware  of  their  several  rights  when  he  entered  on  his 
management,  and  was  in  communication  with  them  or 
their  agents,  by  whom  he  was  allowed  to  take  the 
charge  of  the  heritable  subjects,  but  on  the  understand- 
ing that  this  should  be  for  their  behoof.     He  drew  the 
rents  and  sub-feuduties  of  these  subjects,  but  applied 
them  partly  in  paying  off  some  of  the  personal  credi- 
tors of  Anderson.     The  governors  of  the  two  hospitals 
having  respectively  brought  declarators  of  irritancy 
ob  non  soluium  canonem,  Finlay  advanced  out  of  his 
own  funds  between  £600  and  £700  to  discharge  the 
arrears  of  feu-duty  and  stop  these  actions.     He  after- 
wards received  an  assignation  of  the  arrears  so  paid 
from  the  governors  of  the  hospitals. 


After  the  sequestration  was  obtained,  Finlay  raised 
an  action  of  count  and  reckoning,  for  alleged  balances 
due  to  him,  against  the  trustee  in  the  sequestration, 
who  thereupon  brought  a  process  of  multiplepoindiDg. 
The  two  actions  were  conjoined,  and  claims  were  given 
in  for  various  parties. 

Finlay  claimed,  inter  alioy  a  preference  over  the 
proceeds  of  the  heritable  property  for  the  above-men- 
tioned arrears  of  feu-duty  paid  by  him.  This  claim 
was  resisted  by  the  heritable  creditors,  on  the  ground 
that  he  was  not  entitled  to  take  credit  for  any  payments 
made  to  personal  creditors,  but  should  have  applied,  in 
the  first  place,  the  rents  and  sub-feuduties  received  by 
him,  in  disburdening  the  heritable  property  of  any  ar- 
rears of  feu-duty  due  from  it,  or  other  charges  againM 
it 

The  heritable  creditors,  for  whom  claims  were  given 
in,  were :  1.  Mr  James  Balfour,  W.S.,  trustee  for  Mrs 
Dewar,  who  held  the  first  security,  which  was  over 
part  of  the  property  in  Lothian  and  Bristo  Streets :  the 
disposition  containing  no  allocation  of  the  proportion 
of  feu-duty  effeiring  to  that  part ;  2.  Major-General 
Sir  Dugald  Little  Gilmour,  Miss  Blackball,  and  Gray's 
trustee,  who  held  securities,  granted  of  the  same  di^ 
and  in  precisely  similar  terms,  over  the  whole  of  that 
property ;  and,  3.  The  trustees  of  the  late  Mr  John 
Rhiod,  who  held  a  security,  subsequent  in  date,  over 
the  whole  of  the  same  property. 

On  the  property  in  Lothian  Street,  Anderson  bad 
erected  houses  and  shops.  In  the  securities  granted 
to  Sir  D.  L.  Gilmour,  and  the  others  of  the  same  date 
with  his,  the  dispositions  were  in  general  terms,  con- 
veying the  whole  of  the  subjects  as  they  stood  in  the 
person  of  the  disponer.  After  specifying  the  bound- 
aries,  they  proceeded : 

"  Together  with  the  whole  tenements  and  buildings,  of  what- 
ever description,  erected  thereon  by  the  said  Robert  Touiu; 
Anderson,  and  with  the  whole  liberties,  privileges,  and  immuiii- 
ties  anywise  pertaining  or  belonging  to  the  subjects  hereby 
disponed,  all  as  specified  and  contained  in  a  feu-duu-ter  by  the 
governors  of  the  said  Maiden's  Hospital  in  favour  of  me,  tk 
said  Robert  Young  Anderson,  dated  the  29th  day  of  April, 
1832." 

They  farther  contained  the  following  clause : 

'*  Declaring,  that  notwithstanding  any  thing  herein  oootsiiwdf 
I,  the  said  Robert  Young  Anderson,  and  my  foresaids,  shaU 
have  full  power  and  liberty  to  grant  feus  of  the  whole  or  soy 
part  of  the  subjects  before  disponed,  from  time  to  tioK,  fo 
payment  of  such  feu-duties  as  I  or  they  shall  think  proper ;  to 
grant  feu-rights,  which  shall  be  good  and  efiectiml  against  tbe 
said"  creditors  and  their  successors,  "and  all  other  persomi 
provided  always,  that  such  feu-rights  for  the  ground  at  present 
unfeued  and  unbuilt  upon  shall  be  so  granted  by  me  and  my 
foresaids  bona  fide,  without  receiving  any  graasum  or  price, 
other  than  the  annual  feu-dudes  specified  in  the  said  fea-rigbts; 
and  provided  also,  that  the  same  shall  not  be  feued  at  a  kss 
rate  than  in  the  proportion  of  £650  Sterling  per  annum  for  the 
whole  lands  hereby  disponed;  it  being  expressly  uadentood 
and  agreed,  that  I,  the  said  Robert  Young  Anderson  sod  my 
foresaids,  shall  be  entitled  to  grant  feu-dispositions  of  «^ 
part  or  parts  of  the  buildings  at  present  erected  and  andisposed 
of,  for  the  payment  of  sudi  price  or  prices  as  I  or  they  shall 
think  proper,  declaring  that  the  purehasera  thereof  and  vassal^ 
under  such  feu-right,  and  the  said  subjects  or  portions  theie* 
of  which  may  be  so  feued,  shall  be  free  and  disencumber' 
ed  of  the  right  and  encumbrance  hereby  created,  except  tc 
the  extent  of  the  feu-duties  and  casualties  stipulated  to  be 
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paid  therefor,  together  with  all  right,  title,  and  interest,  claim 
o[  right,  property,  and  possession,  as  well  petitory  or  pos- 
tiessory,  which  I,  my  authors  and  predecessors,  or  heirs  and 
successors,  had,  have,  or  can  any  way  claim  or  pretend  to  the 
said  several  subjects  above  disponed,  or  any  part  or  portion 
thereof." 

The  security  of  Rhind's  trustees  extended  over  all 
and  whole  the  property  belonging  to  Anderson  in  Lo- 
thian Street,  Bristo  Street,  and  Brighton  Street,  held 
by  him  in  feu  from  the  Merchant  Maiden  Hospital. 
The  disposition  restricted  Anderson  from  feuing  or 
selling  the  subjects,  unless  the  price  should  be  made 
payable  to  Rhind's  trustees,  (w  should  be  applied  in 
extinction  of  their  debt  or  prior  securities. 

Sir  D.  L.  Gilmour  and  Rhind's  trustees  pleaded  re- 
spect! vely, — ^the  former,  that  his  security  extended 
over  the  whole  subjects  in  Lothian  and  Bristo  Streets; 
and  the  latter,  that  by  the  sound  construction  of  the 
deed.  Sir  D.  L.  Gilmour's  security  must  be  limited  to 
the  feu-duties,  in  competition  with  Rhind's  trustees, 
who  must  be  held  preferable  over  the  houses. 

"  nth  January  1837 The  Lord  Ordinary  having  heard 

the  counsel  for  the  parties  on  the  closed  record,  productions, 
and  whole  process,  and  made  avizandum, — Finds,  as  to  the 
claims  of  preference  over  the  proceeds  of  the  heritable  estate 
maintained  by  Gilbert  Laurie  Finlay,  the  voluntary  trustee,  and 
the  heritable  creditors  holding  infeftments  in  security  over  the 
said  estate,  respectively,  iVimo,  That  though  the  said  heritable 
creditors  did  not  properly  accede  to  the  said  voluntary  trust, 
the  said  trustee  was  not  only  fully  aware  of  their  several  rights 
when  he  entered  on  the  management  and  became  bound  by  the 
terms  of  the  trust-deed  to  give  effect  to  preferences,  but  by  his 
correspondence  with  their  law  agents  in  April,  June,  and  De- 
cember, 1828,  was  fully  certiorated  that  they  would  onlv  allow 
him  to  manage  the  said  heritable  properties,  and  abstain  from 
entering  themselves  to  possession,  upon  condition  of  his  under- 
taking to  hold  the  whole  annual  or  termly  proceeds  of  the  said 
properties  for  their  exclusive  behoof;  and  that  he,  by  his  let- 
ters of  10th  April  and  2d  June,  1828,  did  accordingly  under- 
take and  agree  so  to  do,  and  did  afterwards,  and  especially  by 
his  letters  of  6th  February  and  2l8t  August,  1829,  represent 
the  payments  subsequently  made  to  the  Trades'  Maiden  Hospi- 
tal, towards  extinction  of  arrears  of  feu-duties  affecting  these 
properties,  as  payments  made  to  account  of  the  debts  due  to 
those  heritable  creditors,  and  for  their  exclusive  benefit :  Finds, 
Secundo,  That  in  those  circumstances,  the  said  trustee  was  not 
entitled  to  apply  any  part  of  the  proceeds  of  those  properties  in 
payment  of  debts  (principal  or  interest)  due  to  the  personal 
creditors  of  the  truster,  and  is  not  now  entitled  to  rank,  either 
preferably  or  pari  pasnt,  with  such  heritable  creditors  on  the 
price  or  produce  of  those  properties,  for  any  alleged  advances 
for  feu-duties  exigible  therefor,  except  in  so  far  as  he  can  show 
that  those  advances  could  not  have  been  prevented  or  repaid 
by  a  due  application  of  the  proceeds  of  the  said  properties  at 
any  time  coming  into  his  hands :  And,  Tertio,  Finds,  that  the 
proper  rule  of  accounting  and  ultimate  ranking  between  the 
said  trustee  and  the  said  heritable  creditors,  is,  that  he  should 
debit  himself,   on  the  one  hand,  with  the  whole  annual  or 
Cermly  proceeds  which  he  either  drew,  or  with  ordinary  dili- 
gence might  have  drawn,  from  each  of  the  said   properties 
during  his  said  trust-management,  and  credit  himself,  on  the 
other  hand,  with  all  the  payments  which  he  may  have  made  to 
the   creditors  severally  infeft  in  each  such  property,  or  to  the 
superiors,  or  other  preferable  claimants  on  their  account ;  and 
that  it  is  only  for  the  balance  or  excess  of  such  payments  to  or 
on  account  of  each  of  the  said  creditors  respectively  that  he 
can  claim  preferably  (or  even  pari  passu,  or  otherwise  than  on 
the   reversion)  on  the  price  or  ultimate  produce  of  each  such 
property ;  and  before  further  answer  remits  to  ac- 

countant in  Edinburgh,  to  adjust  and  report  on  the  true  state 
of  accounts,  as  between  these  several  parties,  on  the  footing  of 


the  preceding  findings:  Finds,  Quarto,  As  to  that  feu  from 
the  Trades'  Maiden  Hospital,  over  a  part  of  which  Oewar's  trus- 
tees hold  a  prior  and  preferable  security,  under  burden  of  a  cor- 
responding portion  of  the  cumulo  feu-duty,  Tthe  postponed 
securities  being  over  the  whole  undivided  feu)  that,  upon  a 
sale  of  the  said  property,  if  sold  in  one  lot,  the  proportion  of 
the  price  effeiring  to  the  part  over  which  the  preferable  security 
extends,  must  first  be  ascertained  by  competent  authority,  from 
which  proportion  of  the  price  the  amount  of  feu-duty  with 
which  that  part  is  burdened,  in  the  preferable  security,  with 
any  arrears  that  may  be  unpaid  of  such  portion  of  feu-duty, 
must  first  be  deducted,  the  balance  of  suc'h  proportion  of  the 
price  being  all  that  can  be  claimed  by  the  preferable  creditor, 
without  any  right  on  his  part,  either  to  throw  the  feu-duty  with 
which  he  is  burdened  on  the  price  of  the  other  parts  of  the  pro- 
perty, or  to  come  upon  that  price  for  any  balance  of  his  debt 
which  may  remain  unsatisfied,  after  his  own  proportion  of  the 
price  has  been  applied  to  its  liquidation :  Finds,  Quiato,  A«  to 
the  claims  of  the  trustees  of  John  Rhind,  under  the  heritable 
bond  granted  to  him  in  1827,  in  competition  with  Sir  Dugald 
Little  Gilmour,  and  others  holding  securities  over  the  same 
property,  dated  in  1826,  that  the  securities  constituted  by  the 
several  bonds  granted  in  1826,  which  extend  in  express  terms 
over  all  the  lands  and  houses  in  the  original  feu-charter  from 
the  Trades'  Maiden  Hospital  to  Robert  Young  Anderson,  the 
granter  of  these  securities,  cannot  be  held  to  s^ect  merely  the 
surplus  feu-duties  piyable  for  the  said  subjects,  but  each  and 
all  of  the  said  subjects  themselves ;  and  that  the  fiiculty  there- 
by reserved  to  the  said  Robert  Young  Anderson  to  grant  feu- 
dispositions  of  the  houses  then  standing  on  the  property,  can- 
not be  held  to  have  been  exercised  by  his  afterwards  conveying 
that  property  in  security  to  the  said  John  Rhind,  under  a  simi- 
lar reservation  of  power  to  himself  to  sell  the  said  houses,  and 
apply  the  price  for  the  payment  of  prior  creditors,  in  respect 
that  the  reserved  faculty  is  a  faculty  to  sell  or  alienate  only, 
and  not  a  fiiculty  to  burden  or  impledge  :  That  Rhind  has  not 
obtained,  and  cannot  now  obtain  any  feu -disposition  to  the  said 
houses ;  and  particularly  in  respect  that  the  faculty,  if  duly  ex- 
ercised by  granting  feu-dispositions  of  the  subjects  so  conveyed 
to  Rhind,  would  have  secured  to  the  prior  creditors  of  1826  a 
certain  amount  of  feu-duty,  and  most  probably  an  amount  suffi- 
cient for  the  full  satisfaction  of  their  debts,  the  true  meaning 
of  the  provision  as  to  such  feus,  contained  in  their  bonds,  ap- 
pearing to  be,  that  no  feus  whatsoever  should  be  afterwards 
granted  of  any  of  the  subjects  thereby  conveyed,  except  for  an 
uniform  and  rateable  feu-duty,  which  it  is  admitted  would  be 
of  that  amount :  And  therefore  finds.  Sexto,  That  Sir  Dugald 
Little  Gilmour,  and  the  other  holders  of  the  securities  of  1826, 
are  preferable,  over  the  subjects  affected'by  those  securities,  to 
the  trustees  of  the  said  John  Rhind,  under  the  heritable  bond 
and  disposition  to  him  of  1827  ;  and  before  farther  answer,  ap- 
points the  cause  to  be  enrolled,  that  parties  may  state  whether 
it  will  be  necessary  to  remit  to  an  accountant  to  make  up  a 
state  of  the  ranking  on  the  footing  of  the  preceding  findings,  of 
whether  an  interlocutor  may  be  adjusted  without  the  expense 
and  delay  of  such  a  proceeding. 

"  Note. — Upon  the  first  question,  as  to  Mr  Finlay's  claim  of 
preference,  the  Lord  Ordinary  has  purposely  abstained  from 
determining  what  would  have  been  the  effect  of  his  certain  and 
peculiar  knowledge  of  the  state  of  the  heritable  securites,  and 
of  the  fact  that  the  truster  had  scarcely  any  other  than  heri- 
table property.  If  there  had  been  no  communication  or  posi- 
tive stipulation  between  him  and  the  heritable  creditors,  even 
then  the  Lord  Ordinary  would  incline  to  think  that  he  would 
not  have  been  justified  in  applying  the  proceeds  of  the  heritage 
to  the  payment  of  the  personal  creditors,  and  leaving  the  feu- 
duties  and  interests  of  the  heritable  creditors  unp<iid  :  or  only 
discharging  them  by  loans  made  without  their  knowledge,  and 
at  their  expense ;  and  he  does  not  think  that  the  decision  in 
the  case  of  Pagan,  17th  January  1823,  (2  Shaw,  125,)  which 
was  not  a  case  of  preference,  but  mere  immunity,  truly  justifies 
any  such  conclusion.  But  the  correspondence  referred  to,  ren- 
ders any  consideration  of  that  question  unnecessury.  The  let- 
ter of  Mr  Balfour  of  7th  April  1828,  and  Mr  Finlay 'a  answer 
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of  the  10th,  are  of  themselret  decisive,  and  the  whole  snbse* 
quent  correspondence  fixes  the  obligation  on  Finlay,  and  de- 
monstrates his  own  sense  of  it  in  the  most  unequivocal  manner. 
In  some  of  the  letters,  no  doubt,  the  rents  only  are  spoken  of, 
as  what  the  trustee  was  to  retain  for  the  heritable  creditors. 
But  it  is  perfectly  manifest  from  the  whole  context,  that  this 
was  meant  to  comprehend  the  surplus  feu-duties,  and  all  other 
feimly  proceeds  of  the  subjects,  the  retention  of  those  being 
the  alternative  suggested,  in  order  to  prevent  the  heritable  cre- 
ditors themselves  ^om  entering  to  possession  ;  and  in  Mr 
Balfour's  letter  of  1st  December  1828,  to  which  no  exception 
is  taken  as  imposing  any  new  condition,  the  condition  is  expli- 
citly stated  to  be  the  securing  for  them  of  *  the  whole  produce 
of  the  property  covered  by  Sieir  bonds,  after  deduction  of  the 
feu-duties,  &c.  which  are  preferable  to  them.' 

"  As  to  Mr  Balfour's  letter,  suggesting  that  Finky  might 
secure  himself  by  taking  an  assignation  for  what  he  was  to  ad- 
vance of  bygone  feu-dtities  to  the  superior,  this  appears  plainly 
to  refer  to  the  case  of  his  being  deprived  of  the  management 
before  he  was  enabled  to  repay  Umself  for  any  such  advance  out 
of  the  proceeds  of  the  property. 

**  The  fourth  finding  seems  liable  to  no  question.  The  prin- 
ciple is  best  brought  out  by  supposing  that  the  second  encum- 
brancer held  two  separate  securities  ;  one  over  the  specific 
portion  of  the  feu  previously  conveyed  to  the  prior  creditors, 
and  another  over  the  remainder,  as  to  whicJi  he  had  no  compe- 
titor. The  question  as  to  their  ranking  on  the  price  of  the 
first  part,  and  the  deduction  of  feu-duty,  would  be  attended 
with  no  difficulty,  and  plainly  could  not  be  in  the  least  degree 
affected,  in  the  case  supposed,  by  the  existence  of  a  security 
over  a  separate  subject  in  the  person  of  one  of  them. 

*'  The  question  between  Rhind's  trustees  and  Sir  D.  Little 
Gilmour,  and  others,  is  more  complicated,  and  from  the  awk- 
ward and  imperfect  expression  of  the  conditions  in  the  bonds 
of  the  last  mentioned  parties,  not  altogether  without  difficulty. 
The  Lord  Ordinary  has  a  strong  impression,  that  even  if  the 
houses  had  been  sold  by  a  feu-disposition,  the  creditors  infeft 
in  1826,  would  have  had  a  preference  over  the  price,  though 
the  subjects  themselves  would  have  been  disencumbered,  ex- 
cept as  to  feu-duty ;  and  the  express  stipulation  in  the  subse- 
quent bond  to  Rhind,  that,  if  so  sold  under  a  parallel  reserva- 
tion, the  price  should  be  applied  to  satisfy  prior  creditors,  goes 
far  to  confirm  this  interpretation.  But  it  is  not  on  this  view 
that  the  interlocutor  is  rested.  It  proceeds  upon  the  plain 
ground  that  the  whole  subject  is  onerously  conveyed  in  1826, 
with  a  power  merely  to  grant  feu-dispositions  of  certain  parts 
of  it  to  purchasers,  and  that  no  such  disposition  was  granted  to 
Rhind,  but  a  mere  conveyance  in  security,  extending  generally 
over  every  part  of  the  property,  and  necessarily  postponed, 
therefore,  to  the  prior  security  of  the  same  sort,  in  the  persons 
of  his  competitors.  Even  if  it  were  doubtful  whether  the  obli- 
gation onl^  to  feu  at  a  rate  corresponding  to  £6$0  for  the 
whole  subjects,  was  meant  to  extend  to  the  feu-dispositions  to 
be  granted  for  existing  houses,  (which  is  the  most  debateable 
point  in  the  case,  though  the  Lord  Ordinary  holds  very  clearly 
that  it  was  so  meant,)  those  competitors  would  have  a  plain 
interest  to  keep  parties  to  the  precise  terms  of  their  stipula- 
tions ;  since,  in  that  case,  they  would  necessarily  be  entitled 
to  some  feu-duties  and  casualties,  in  lieu  of  the  subjects  them- 
selves, which  might  be  taken  from  them ;  whereas,  if  Rhind's 
trustees  are  in  the  right,  there  would  be  a  total  and  entire  evic- 
tion of  this  part  of  their  security,  in  behalf  of  a  subsequent  cre- 
ditor, without  any  substitute  or  compensation  whatever,  a  thing 
to  which  it  is  obviously  inconceivable  that  any  persons  in  their 
situation  should  have  consented. 

**  The  interest,  however,  of  these  prior  creditors,  becomes 
infinitely  greater,  if  the  true  meaning  of  the  stipulation  in  their 
bonds  be,  (as  the  Lord  Ordinary  thinks  it  is,)  that  no  feu -dis- 
positions, even  of  existing  houses,  should  be  granted,  except  fit 
a  rate  proportional  to  £650  for  the  whole  subject  conveyed. 
The  stipulation,  no  doubt,  is  introduced  primarily  in  relation  to 
feus  to  be  granted  of  ground  not  built  upon  at  the  time ;  and  it 
provides  that,  for  such  ground,  no  price  or  grassuro  shall  be 
t^ken,  beyond  the  said  proportional  feu-duty.      Whereas  the 


feu-dispositions  of  existing  houses  are  only  to  be  granted  for  a 
price  or  prices.  In  all  this,  however,  when  rightly  considered, 
there  is  truly  no  contradiction,  and  but  little  obscurity  in  the 
way  of  the  Lord  Ordinary's  construction.  The  subjects  to  be 
feued  without  price,  were  areas  or  lots  of  ground  not  ycft  built 
upon ;  but  the  subjects  to  be  feued  for  prices,  were  unfeued 
areas,  with  houses  already  upon  them ;  houses  built  by  the  ori- 
ginal holder,  and  for  which,  accordingly,  he  was  entitled  to  a 
price  over  and  above  the  rateable  feu-duty  to  be  reserved  on 
account  of  the  areas  on  which  they  stood,  to  the  same  amount 
as  on  the  unbuilt  areas  which  formed  the  subject  of  the  fir«c 
provision.  Considering,  therefore,  that  the  power  reserved  in 
this  contract  with  onerous  creditors,  is  only  to  sell  those  bouses 
on  feu-dispositions,  and  securing  the  feu-duties  and  casualties 
to  those  creditors,  it  appears  impossible  to  doubt  that  the  object 
was  thus  to  secure  to  them  the  specific  amount  or  rate  of  feu- 
duty,  provided  in  the  previous  part  of  the  deed,  rather  than  to 
leave  it  in  the  power  of  the  debtor  substantially  to  defeat  their 
rights,  by  fixing  on  some  inadequate  or  mere  elusory  sum." 

Fiolay  and  Rhind's  trustees  reclaimed^  but  the  Court 
unanimously  adhered. 

Lord  Ordinary^  Jeffrey. — Solicitor-General  (Rutberfurd), 
Paterson;  Scott  and  Balderston,  W.S.,  Agents  for  FaUtof,— 
G.  G.  Bell;  R.  Mercer  and  J.  S.  Darling,  W.S.,  Agents  far 

Keith For  Dewar's  Trustee,  &c..  Dean  of  Faculty  (Hope), 

Monteath,  D.  M*Neill,  J.  Moncreiff;  James  Balfour,  W.S., 
Mowbray  and  Howden,  W.S.,  and  Williamson  Rhind,  W.S., 
Agents Holland,  Clerk f J.D.M.J 


17th  June  1837. 
FiEST  Division. — (G.D.F.) 

No.  301. — Tatlob,  PwsueTf  r.  His  Cr£DITobs,  De- 
fenders. 

Process — Cessio — Statute,  6  and  7  Gul.  IV.,  c  56 — ^Depo- 
sition and  State  of  Afiairs —  TTu  Court,  iu  a  cessio  brought 
in  terms  of  the  6  and  7  Gul  IV.,  c.  56,  ordered  the  depo- 
sition of  the  pursuer,  taken  before  the  Sheriff  on  a  remit  from 
the  Court,  and  the  state  of  his  t^airs  lodged  btf  him,  to 
be  printed:  the  state  of  affairs  to  be  printed  ^  the  pur- 
suer,  and  the  deposition  by  the  creditors,  as  being  for  their 
benefit  in  the  meantime. 

The  pursuer  raised  a  process  of  cessio  in  terms  of 
the  recent  Statute.  He  had  been  examined  by  the 
SherifiT  on  a  remit  from  the  Court,  and  his  deposition 
extended  to  a  great  number  of  folio  pages.  The  state 
of  affairs  made  out  by  the  pursuer  also  extended  to  a 
considerable  length.  The  Court,  when  the  case  came 
to  be  advised,  thought  it  necessary  that  these  docu- 
ments should  be  printed,  in  order  to  ascertain  the  nature 
of  the  case,  though  it  was  stated  that  the  Act  did  not 
contemplate  that  parties  should  be  put  to  that  expense, 
but  that  they  should  be  heard  viva  voce  on  the  docu- 
ments ;  and  the  question  came  to  be,  who  should  bear 
the  expense  ? 

Lord  President The  deposition  is  surely  taken   for  the 

benefit  of  the  creditors ;  so  they  ought  to  print  it. 

Lord  Corehouse, — The  state  just  comes  in  place  of  the  old 
condescendence  lodged  by  the  pursuer  of  a  eesmo  f  and  I  am 
afraid  as  the  pursuer  must,  under  the  Statute,  give  in  a  state  of 
his  affairs,  that  he  must  be  at  the  expense  of  printing  it  for  tlie 
benefit  of  the  Court. 

The  Court  "  order  the  case  to  be  put  to  the  roll,  and 
the  pursuer,  in  the  meantime,  to  print  the  state  of  his 
afiairs,  and  the  defenders  to  print  the  depoBittoD." 

Act,  Deas AU.  Whigham— B.,  Ckrh — [GJO.F.] 
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no,  Jm0  1837. 

Teind  Caubs. — FiBST  DmsioN (O.D.F.) 

No.  302. — The  Honourable  Mrs  Butler  Jobn- 
sioNE,  Objector  to  the  State  of  Teinds  lodged  by  the 
Ctmmon  Agent  in  the  Locality  ofMoffht. 

Teinis— Valuation — Preiumptioii  -«  Proof —  Evidence  -*-  A*9 
UnU  were  denominated,  in  a  decree  of  valuation  in  1637»  the 
tenmerk  land  of  B,  The  common  agent  in  a  locality  of  the 
poMhf  founding  on  the  fact,  that  in  the  modern  titles  the  lands 
wen  called  a  ten-pound,  or  fifteen'merk  land;  and  also,  that 
in  I  deed,  dated  in  1634,  a  party  conveyed  to  one  of  A*e 
aut.or8  the  five-merh  land  of  the  ten-pound  land  of  JB,, 
objeted,  in  the  locality,  to  the  whole  of  the  present  lands  of 
B,  teing  held  to  be  comprehended  in  the  valuation  of  1637* 
No  proof  teas  brought  that  A,*s  author  had  acquired  a  sepc^ 
ratuenement  by  the  deed  of  1634,  or  that  there  was  in  reality 
a  teement  corresponding  to  that  valuation — Circumstances  in 
whik  the  Court  held,  that  it  would  be  contrary  to  equity 
thatA.  should  now  be  deprived  of  the  benefit  of  the  old  valua- 
tionwhich  they  held  to  apply  to  two-thirds  of  the  lands  ofB. 

Tht  objector  and  her  authors  were  infeft,  according 
to  themore  modem  titles,  in  the  ten-pound  or  fif^een- 
merk  and  of  Corehead,  where,  in  the  more  ancient 
tides,  he  estate  was  designated  as  the  ten-merk  land. 
The  hads  were  at  one  time  localled  on  as  unvalued, 
hut  the  locality  was  reduced  in  1783,  in  consequence 
of  the  tscovery  of  a  valuation  which  had  been  made 
in  163/  In  that  valuation,  the  lands  were  called  the 
ten-met  land  of  Corehead,  and  they  were  valued  at 
£14.  n  1.  In  the  present  locality  of  Moffat,  it  came 
to  be  a  uestion,  in  consequence  of  the  discrepancy  in 
the  anciut  and  more  modern  titles  in  regard  to  the 
designabn  of  the  lands,  whether  the  objector's  whole 
lands  oi  Corehead  had  been  valued  in  1637.  The 
common igent  objected  to  it  on  the  ground  of  this  dis- 
crepancy and  likewise  on  the  fact,  that  in  a  contract 
in  1634,  between  an  author  of  the  objector  and  the 
Earl  of  lartfell,  the  Earl,,  who  was  therein  styled 
heritable  roprietor  of  the  five-merk  land  of  the  ten- 
pound  lad  of  Corehead,  parts,  pendicles  and  perti- 
nents thetof,  disponed  the  same  to  the  objectoi'^s  au- 
thor, Th  objector  averred,  that  the  lands  valued  in 
1637  wer  the  same  by  possession  and  boundaries  as 
the  old  etate,  and  that  the  contract  of  1634,  by  its 
terms,  appared  to  have  been  to  sopite  some  temporary 
right  whia  the  Earl  had  acquired,  to  a  part  of  the  pro- 
perty, fonome  political  purpose,  especially  as  the  ob- 
jector's achor  never  made  up  a  title,  under  the  deed, 
to  any  aditional  portion  of  land.  No  proof  was  ad- 
duced of  iie  existence  of  any  separate  tenement  of  the 
value  of  fye  merks. 

Thi  Lord  Ordinary  held  that  the  valuation  of  1637 
of  th(  tea-merk  land  of  Corehead  could  not  apply  to 
the  tci-pound  land  of  Corehead. 

Tb  objector  reclaimed.    At  advising, 

Lon  Mackenzie, — I  have  the  same  opinion  now  as  formerly. 
There  re  two  questions :  the  plea  of  res  judicata,  arising  out 
of  the  iroceedings  in  the  reduction  of  1783,  and  the  acts  of 
patties u  to  the  valuadon  in  the  payment  of  teind;  and  the 
questioinow  is,  whether  the  old  valuation  of  1637  is  to  be  ex- 
tended 0  more  than  the  ten-merk  land  of  Corehead  ?  I  think 
the  plei  of  res  judicata  unfounded,  as  such  a  question  as  the 
present  me  could  not  evolve  in  the  reduction;  and,  as  to 
the  secoi  question,  I  think  it  cannot  be  extended  to  mean  a 
ten.poun  bmd.  A  blunder  has  been  committed  in  styling  the 
lands  of  forehead  a  ten-pound  land  in  the  later  titles,  and  we 
are  told  <f  no  cause  for  Uie  blunder.     The  common  agent  can- 


not account  for  it.  He  only  says  the  lands  are  so  described  m 
some  of  the  titles,  but  they  are  subsequent  to  the  decree.  Now, 
are  we  to  hold  that  this  lady  shall  be  deprived  of  the  benefit  of 
the  old  valuation,  by  erroneous  statements  of  the  value  con- 
tained in  titles  subsequent  to  the  valuation  of  1637,  which  seems 
to  have  been  oveilooked  ?  I  differ  from  the  Lord  Ordinary  on 
this  point ;  for  I  see  neither  law  nor  justice  in  throwing  aside 
this  old  valuation,  without  some  sure  ground  to  proceed  upon. 
Supposing  even  that  this  deed  to  Lord  Hartfell  had  been  a  valid 
transference,  the  lands  are  still  in  the  family  of  Johnstone,  the 
former  proprietor.  Now,  would  the  fact  of  parts  of  the  lands 
passing  into  the  hands  of  other  parties,  operate  confusione  to  ex- 
tinguish the  old  valuation  ?  I  cannot  think  there  is  any  reason 
in  that,  particularly  as  they  appear  to  have  reverted  to  the  for- 
mer possessor.  What  is  a  valuation?  It  appears  to  me  to  be 
just  a  continual  lease  of  the  teinds  for  a  certain  sum.  Now, 
are  we  to  hold  that  that  lease  must  be  lost  altogether  by  part 
of  the  lands,  included  in  the  valuation,  being  given  off,  as  if  by 
the  principle  of  confusion  ?  That  is  impossible :  but,  besides, 
I  think  equity  is  clearly  against  that.  The  presumption,  in  the 
circumstances,  is,  that  if  any  credence  is  to  be  put  on  the  de- 
signation of  the  lands  as  a  ten-pound  land,  that  it  was  some 
cumulo  valuation  of  the  teinds,  of  which  these  lands,  now  held 
as  one  sheep-farm,  at  some  remote  period  formed  a  part.  I 
see  no  room  for  holding  that  the  benefit  of  this  old  valuation 
must  now  be  held  to  be  lost. 

Lord  Corehouse. — I  am  quite  clear  with  Lord  Mackenzie  on 
both  points.  It  is  impossible  to  extend  the  valuation  &rther 
than  the  ten-merk  land.  I  am  inclined  to  go  into  Lord  Mao* 
kenzie's  views,  that  common  equity  requires  that  the  valuation 
shall  not  now  be  held  to  be  lost. 

Ztord  Gillies  concurred. 

Lord  President  declined  to  give  his  opinion,  from  relationship 
to  the  objector. 

The  Court 


t* 


Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against :  Find  that  the  decreet  of  valuation  1637  is  an  effectual 
valuation  of  the  lands  of  Corehead,  but  to  the  extent  only  of 
ten  merks,  or  two-thirds  thereof:  Find  that  the  other  one-third 
or  five  merks  of  the  lands  of  Corehead  is  not  comprehended  in 
said  valuation  :  But  as  the  identity  of  this  one-third  cannot  now 
be  ascertained,  find  that  the  teinds  thereof  must  be  taken  at 
one-fiAhpart  of  the  rent  in  stock  and  teind,  of  one-third  part  ot 
the  whole  lands  of  Corehead  :  Find  no  expenses  due  by  or  to 
either  party,  and  decern  in  the  premises  accordingly,  and  re- 
mit the  locality  back  to  the  Lord  Ordinary,  to  proceed  with  the 
same." 

Lord  Ordinary,  Cockburn. — Act.  Dean  of  Faculty  (Hope), 
6.  G.  Bell;  William  Stewart,  W.S.,  Agent — Alt,  U.  J.  Ro- 
bertson;  Archibald  Connel,  W.S,  Agent, —  Teind  Clerh,'-^ 
fG.D.F.  I 


17th  June  IB37. 
Second  Division (J.D.M.) 

No.  303. — Mrs  Burnett  Craiqie  and  William 
Burnett  Craigie,  Pursuers^  v.  Thomas  Gordon 
and  Others,  Craigi^s  TrusteeSy  Defenders* 

Trust — Powers  of  Truster — Husband  and  Wife — Marriage^ 
Contract  —  Clause  —  Jus  Crediti — Deaf  and  Dumb — 1. 
Where,  by  a  postnuptial  contract  of  marriage,  certain  pro^ 
perty  belonging  to  the  wife  was  settled  on  trustees,  for  the  pur^ 
pose,  inter  alia,  in  the  event  of  the  husband  pred^easing  her^ 
and  there  existing,  at  her  death,  issue  of  the  marriage,  of 
conveying  the  property  to  such  issue — Held  that  the  only  child 
of  the  marriage  and  the  wife,  after  the  husband's  death,  as 
concentrating  in  their  persons  all  the  interests  under  the  trust, 
were  entitled  to  sue  the  trustees  to  denude.  2.  It  is  no  o6- 
jection,  per  se,  to  a  partes  capacity,  that  he  is  both  deaf  and 
dumb. 

The  pursuer,   Mrs  Burnett  Craigie,  and  the  late 
Jonathan  Craigie,  her  husband,  entered  into  a  post- 
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nuptial  contract  of  marriage  on  2d  July  1810,  whereby, 
inter  aiiay  Mrs  Craigie  disponed  her  estate  of  Linton, 
and  the  sum  of  £10,000  belonging  to  her,  to  the  de- 
fenders, as  trustees,  for  certain  purposes,  and  under 
the  following  conditions : 

**  Sixth,  If  the  present  marriage  shall  be  dissolved  by  the 
predecease  of  the  said  Jonathan  Craigie,  in  case  there  shall  be 
no  children  of  the  marriage  who  shall  attain  the  age  of  majority, 
or  have  lawful  issue,  and  in  case  the  said  Anne  Burnett  does 
not  enter  into  any  subsequent  marriage,  the  said  trustees  shall 
continue  to  pay  to  her,  or  to  apply  for  her  use  during  all  the 
days  of  her  lifetime,  the  net  produce  of  the  said  rents,  and  the 
interests  of  the  sums  of  money  hereby  conveyed,  and  at  the  first 
term  of  Whitsunday  or  Martinmas  after  her  decease,  shall  dis- 
pone the  said  lands  to  her  heirs  and  assignees,  and  convey  the 
fee  of  one  half  of  the  foresaid  sum  of  £10,000  Sterling  to  the 
aforesaid  children  of  the  said  Charles  Hay,  or  survivor  or  sur- 
vivors of  them,  their  heirs  and  assignees,  and  the  other  half  of 
said  £10,000  Sterling  to  the  heirs  or  assignees  of  the  said 
Jonathan  Craigie.  But  in  case  the  said  Anne  Burnett  shall 
enter  into  a  subsequent  marriage,  it  shall  be  in  her  power,  by 
marriage-contract  or  other  deed,  to  secure  to  the  person  whom 
she  may  so  marry,  in  the  event  of  his  surviving  her,  and  of  there 
being  no  children  of  her  body,  the  free  liferent  of  the  said 
lands,  and  of  the  said  sum  of  money,  and  in  that  case  this  trust 
shall  not  terminate  till  the  death  of  such  person,  at  which  period 
only  the  distribution  above  directed  shall  be  made.  Seventh, 
In  case  of  the  present  marriage  dissolving  by  the  predecease  of 
the  said  Jonathan  Craigie  as  aforesaid,  there  shall  exist,  at  the 
death  of  the  said  Anne  Burnett,  any  child  or  children  pro- 
created of  her  body  in  the  present  or  any  subsequent  marriage, 
or  the  lawful  issue  of  any  such  chUd  or  children,  in  that  event, 
the  said  trustees  shall,  on  or  before  the  first  Whitsunday  or 
Martinmas  after  her  decease,  make  over  to  the  heir-male  of  her 
body,  whether  of  the  present  or  any  subsequent  marriage,  the 
said  lands,  and  to  the  other  children  of  both  marriages  j»er  capita, 
Che  fee  of  the  said  sum  of  £10,000  Sterling :  Declaring,  that  if 
only  heirs-female  then  exist,  the  said  lands  and  the  said  money 
shall  belong  to  them  all  equally,  and  that  if  only  one  heir  of  the 
said  Anne  Burnett's  body  shall  exist,  whether  male  or  female, 
such  heir  shall  be  entitled  to  the  whole ;  provided,  however^ 
that  it  shall  be  in  the  power  of  the  said  Anne  Burnett,  by  any 
marriage-contract  or  other  deed,  to  provide  any  future  husband, 
in  the  event  of  his  surviving  her,  and  of  there  being  children  of 
her  body  at  the  dissolution  of  her  marriage  with  such  husband, 
to  a  liferent  of  one-half  of  the  foresaid  lands  and  sums  of  money 
hereby  conveyed ;  and  that  in  that  event,  the  said  trustees  shall 
either  make  over  said  lands  and  money,  as  hereby  directed, 
under  the  burden  of  such  liferent,  or  continue  the  said  trust 
until  the  death  of  such  husband  of  the  said  Anne  Burnett,  pay- 
ing the  net  produce  of  that  proportion  of  the  rents  and  interest 
so  provided  in  favour  of  the  said  husband,  and  applying  the  re- 
mainder of  said  produce  for  the  aliment  and  support  of  her  said 
children.*' 

Mr  Craigie  died  in  1812,  leaving  the  other  pursuer, 
W.  B.  Craigie,  the  only  child  of  the  marriage.  Mrs 
Craigie  is  deaf  and  dumb.  The  present  action  was 
brought  by  her  and  her  son,  now  of  age,  against  the 
defenders,  the  trustees  under  the  postnuptial  contract 
of  marriage,  requiring  them  to  denude  of  their  trust, 
and  to  make  over  the  property  to  the  pursuers.  The 
pursuer,  W.  B.  Craigie,  had  been  lately  married,  and 
in  contemplation  of  that  event,  a  marriage-contract  was 
entered  into,  to  which  his  mother,  the  other  pursuer, 
was  a  party,  whereby  the  estate  of  Linton  and  the  sum 
of  £10,000,  were  conveyed  and  secured  to  the  wife  of 
W.  B.  Craigie  and  the  heirs  of  the  marriage,  on  condi- 
tion of  an  annuity  of  £400  being  made  a  real  burden 
on  the  estate  in  favour  of  his  mother.  The  defenders 
resisted  this  action,  on  the  ground  that  the  two  pur- 


suers did  not  concentrate  in  their  persons  all  the  in- 
terests that  could  by  possibility  arise  out  of  the  tiist, 
and  that  therefore  the  trustees  were  not  safe  in  denu£ng. 
The  grounds  of  the  defence  are  explained  in  the  note 
to  the  Lord  Ordinary's  interlocutor,  given  below. . 

"  \7th  January  \8S7 The  Lord  Ordinary  having  condlered 

the  closed  record,  and  heard  parties'  procurators  Uiereoi,  and 
made  avisandum,  Finds  that  the  pursuers,  Mrs  Anne  Bnnett 
Craigie,  and  Mr  William  Burnett  Craigie,  have,  in  the  crcum- 
stances  which  now  exist,  for  their  respective  rights  aid  in- 
terests, according  to  law,  or  in  virtue  of  the  nnarriage-coitract 
and  trust-deed  libelled  on,  the  entire  and  only  right,  tit^,  and 
interest  in  the  lands  and  estate  of  Linton,  as  specially  desribed 
in  the  said  contract  and  trust-deed,  and  in  the  sum  of  £0,000 
of  money,  also  comprehended  therein:  Finds  that  tb  only 
legal  interest  in  the  said  estate  and  fund  being  so  vestedin  the 
pursuers,  according  to  their  respective  rights,  and  the}  being 
both  sui  juris  to  exercise  and  deal  with  the  same,  theyae  fully 
in  titulo,  by  their  joint  act,  to  discharge  the  trust  in  the  lersons 
of  the  defenders,  and  to  require  them  to  denude  of  tie  said 
trust,  and  convey  the  said  estate  and  fund  in  fiivour  of  lie  pur- 
suers, in  such  competent  form  and  manner  as  they  mw  point 
out :  Finds  that,  on  executing  such  deed  or  deeds  as  mxf  be  re- 
quired, and  receiving  a  full  and  ample  discharge  fromthe  said 
pursuers,  the  defenders  will  be  effectually  exonered  uid  dis- 
charged of  the  said  trust,  and  of  all  the  obligations  udertaken 
by  their  acceptance  thereof;  and  finds,  decerns,  and  delares  ac- 
cordingly :  But,  in  respect  that  the  second  conclusia  of  the 
libel  is  indefinite  and  alternative,  appoints  the  pursuis  to  put 
into  process  a  precise  statement  of  the  nature  of  tk  deed  or 
deeds  of  conveyance  which  they  require  to  be  executd,  with  a 
draft  or  drafts  of  such  deed  or  deeds ;  and,  with  regrd  to  the 
conclusion  for  accounting,  appoints  the  defenders,  if  s  advised, 
or  required,  to  make  up  and  lodge  in  process  a  fuland  com- 
plete account  of  charge  and  discbarge,  and  thereaftr  appoints 
the  oause  to  be  enrolled :  Finds  that  the  expenses  of  bth  parties 
must  be  paid  from  the  trust-funds. 

"  Note, — The  defenders  are  perfectly  right  in  equiring  a 
judgment  of  the  Court;  and  as  they  will  of  courseDeclaim,  in 
order  to  obtain  it,  some  explanation  of  the  state  of  te  case,  and 
the  grounds  of  the  Lord  Ordinary's  judgment,  mayie  useful. 

**  It  was  explained  in  the  debate  that  the  pursuer,Mi  Burnett 
Craigie,  being  of  the  age  of  twenty-six,  was  lately  larried,  and 
that,  in  contemplation  of  that  event,  a  marriageontract  was 
entered  into,  to  which  the  other  pursuer,  Mrs  Burett  Craigie, 
became  a  party,  and  by  which  this  estate  of  Lfin>n,  and  the 
fund  of  £10,000,  were,  as  the  Lord  Ordinary  unerstood  the 
statement,  completely  conveyed  and  secured  to  frs  Burnett 
Craigie,  and  the  heirs  of  the  marriage,  in  considcadon  of  an 
annuity  of  £400  a-year  being  secured  to  Mrs  Buiiett  Craigie, 
his  mother,  by  being  declared  a  real  burden  on  tb  estate.  It 
seems  to  be  the  object  of  the  present  action  to  havcthat  reason- 
able arrangement  carried  into  complete  effect.  Te  Lord  Or- 
dinary is  perfecdy  satisfied,  on  a  careful  consideuion  of  the 
marriage-contract  libelled  on,  that  no  legal  intetst  under  it 
exists,  or  can  emerge,  which  can  afford  any  good  objection  to 
the  demand  in  the  summons.  Though  Mrs  Burnet  Criigie  is 
stated  to  be  in  the  unfortunate  situation  of  being  deaf  lutdumb, 
it  is  not  denied  that  she  is  capable  of  acting  for  herself  in  her 
own  affairs.  Indeed,  it  is  manifest  that,  if  she  <*ould  tct  for 
herself  in  entering  into  this  marriage-contract,  she  isMiually 
qualified  to  act  for  herself  in  regard  to  her  own  interest  under 
it.  The  estate  and  funds  settled  by  the  contract  wer  exclu- 
sively the  proper ry  of  the  wife  before  the  marriage,  the  atsband 
having  nothing  to  settle  but  conquest,  of  which  therds  none 
in  question.  The  case,  therefore,  relates  to  the  terms  n  wbirh 
the  wife  settled  her  own  property  by  the  clauses  of  te  deed ; 
and,  in  considering  such  a  settlement,  the  general  rule  pplicable 
to  all  marriage -contracts  must  take  effect,  jtisl  in  the  smc  ncui- 
ner  as  if  it  were  a  settlement  by  the  husband  of  Is  estate, 
mutatis  mutandis,  viz.,  that  there  is  no  jus  crediti  to  ay  one,  or 
to  any  class  of  persons  mentioned,  except  to  the  hirs  of  the 
marriage,  and  to  the  husband,  for  himself  or  for'  hi  heir<,  in 
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any  event.  The  tiust  is  a  burden  on  the  wife's  title,  but  that 
title  itself  remains.  The  provisions  made  in  her  own  fiivour, 
and  tbe  powers  reserved  to  her,  or  any  consequences  which 
might  follow  fiom  the  exercise  of  such  powers,  can  constitute 
DO  right  to  any  one  against  the  wife  herself;  and  any  clauses  of 
eventuid  destination  to  other  parties  or  heirs,  must  be  regarded 
as  mere  simple  destinations,  which  confer  no  /as  crediii^  and 
may  be  defeated  by  her  in  her  own  pleasure. 

"  It  is  proper  to  keep  this  principle  in  view,  though  really 
not  necessary  to  the  decision  of  the  cause,  as  it  seems  to  exclude, 
to  a  great  extent,  even  the  oonatructive  arguments  employed  by 
the  defenders.  But  it  is  of  more  importance  to  take  notice, 
that,  in  so  fiur  as  the  estate  is  provided  to  the  heir  of  the  mar- 
riage (even  taking  it  to  be  as  at  Mrs  Craigie*s  death),  it  is  fully 
Mttled  by  the  judgment  in  the  case  of  Dormont,  Bday  15, 1819 ; 
Hotue  of  Lords,  July  6,  1820,  and  the  very  numerous  pre- 
cedents quoted  in  that  cause ;  that  it  is  perfectly  competent  for 
the  pursuer  to  put  forward  the  succession  to  her  son,  the  exist- 
ing heir  of  the  marriage,  or  to  transact  with  him,  to  the  effect 
of  extinguishing  the  hu  crediti  of  the  contract,  even  without 
such  a  settlement  as  that  w;hich  is  said  to  be  made  by  the  son*s 
contract  of  marriage. 

"  But  a  very  little  attention  to  the  terms  of  the  marriage- 
contract  seems  to  render  the  present  case  very  dear.  The 
fow  first  and  the  eighth  purposes  may  be  laid  aside  as  inappli- 
cable. The  Jifth  provides  only  for  cases  which  might  arise  in 
the  event  of  the  wife  predeceasing  the  husband,  an  event  which 
has  not  taken  place.  The  terms  of  it,  therefore,  are  immaterial, 
except  as  it  may  be  thought  that  any  illustration  of  the  inten- 
tion in  the  other  clauses  can  be  gathered  from  it.  It  may  be 
observed,  however,  that  the  family  of  Hays,  &vourod  in  a  par- 
ticular event,  are  stated  to  be  no  relations  of  the  husband,  but 
distantly  connected  with  the  wife.  The  Lord  Ordinary  con- 
ceives that,  even  if  the  event  had  occurred  which  would  have 
let  in  their  interest,  the  wife  could  have  altered  that  destina- 
tion by  her  own  deed  mortis  causa.  But  this  is  not  of  much 
importance. 

"  The  siirth  purpose  of  the  trust  requires  particular  consider- 
ation, though  it  also  relates  solely  to  an  event  which  has  not 
taken  place.  It,  in  the  first  instance,  goes  upon  the  event  of 
Jonathan  Craigie,  the  husband,  predeceasing  the  wife.  But  all 
and  every  one  of  the  provisions  which  it  contains,  are  farther 
dependent  upon  the  condition  added,  *  in  case  there  shall  be  no 
children  of  the  marriage  who  shall  attain  the  age  of  majority, 
or  have  lawful  issue.'  Upon  these  two  events  put  together, 
certain  provisions  are  made  for  the  farther  execution  of  the 
trust.  And  there  is  a  farther  alternative  in  those  provisions 
dependent  on  another  condition :  '  And  in  case  the  said  Anne 
Burnett  does  not  enter  into  any  subsequent  marriage,'  or,  on 
the  contrary,  *  in  case  the  said  Anne  Burnett  shall  enter  into  a 
subsequent  marriage.'  But  the  Lord  Ordinary  apprehends, 
that  all  those  provisions,  in  either  event  (whatever  may  be  the 
effect  of  the  clauses  in  the  seventh  purpose),  are  entirely  super- 
seded, if  the  condition  precedent  has  not  taken  place,  of  there 
being  no  child  of  the  marriage  who  attains  the  age  of  majority. 
As  the  case  stands,  the  pursuer,  Mr  Burnett  Craigie,  is  a  child 
of  the  marriage,  and  has  attained  majority ;  so  that  the  event 
contemplated  throughout  this  sixth  purpose  has  not  taken  place. 
It  is,  therefbre,  really  unnecessary  to  consider  the  effect  of  pro- 
visions made  for  an  event  which  does  not  exist.  But  it  may 
be  observed,  1st,  That,  supposing  there  had  been  no  child  of 
the  marriage,  or  that  the  pursuer  had  died  before  majority,  the 
power  reserved  to  the  pursuer  herself,  of  making  a  provision 
for  a  second  husband,  could  never  have  stood  in  the  way  of 
her  putting  an  end  to  the  trust,  and  disposing  of  the  property 
at  her  own  pleasure.  She  could  discharge  that  power  and  aU 
the  consequences  of  it ;  she  could  use  it  or  not  as  she  thought 
proper,  and  it  could  create  no  Jms  crediti  to  any  one  for  con- 
tinuing the  trust :  2d,  That  the  lands  being,  in  the  event  sup- 
posed, destined  exclusively  to  her  own  heirs  and  assignees,  no 
jus  crediti  could  be  thereby  created  against  herself,  and  she 
could  of  course  assign  the  property  to  whom  she  pleased :  9d, 
That  the  destination  of  one-half  of  the  £10,000  to  the  children 
of  Charles  Hay,  would  have  been  but  a  simple  destination 


which  she  could  have  altered  or  revoked :  and  4th,  That  the 
only  provision  which  could  have  been  at  all  maintained  to  give 
A  jus  crediti,  would  be  that  of  one-half  of  the  £10,000  to  the 
heirs  or  assignees  of  Jonathan  Craigie.  But  it  is  surely  very 
unnecessary  to  consider  the  effect  of  such  a  clause,  when  it  is 
clear  that  the  event  on  which  it  is  made  dependent  has  not 
taken  place.  There  being  a  child  of  the  marriage  of  full  age, 
the  case  provided  for  does  not  exist,  and  it  can  signify  nothing 
whether  the  pursuer  or  his  issue  may  be  the  heirs  of  his  father 
at  his  mother's  death  or  not. 

"  But  any  difficulty  which  exists  in  the  case  arises  firom  the 
terms  of  the  seventh  purpose.     That  also  goes  on  the  prede- 
cease of  the  husband,  but  it  supposes  the  existence  of  a  child 
of  the  marriage,  and  without  speaking  of  his  attaining  majority 
or  not,  it  runs  thus,  not  quite  grammatically :    '  In  case  of  the 
prc'seut  marriage  dissolving  by  the  predecease  of  the  said  Jo* 
natban  Craigie,  there  shall  exist  at  the  death  of  the  said  Aifh 
Burnett,  any  child  or  children  procreated  of  her  body  in  the 
present  or  any  subsequent  marriage,  or  the  lawful  issue  of  any 
such  child  or  children  in  that  event,'  the  trustees  shall  make 
over  the  estate  to  the  heir-male  of  her  body,  and  the  £10,000 
to  the  younger  children  of  both  marriages,  per  capita.     And 
there  is  a  substantive  provision  in  this  dause,  of  power  to  the 
wife  to  make  a  settlement  on  the  second  husband,  though  there 
should  be  children  of  the  first  marriage  existing.     It  is  scarcely 
necessary  to  observe,  that  the  provision  to  heirs  of  another 
marriage  could  create  no  jus  crediti,  and  that  the  reserved 
power  to  herself  could  give  no  right  to  any  one  against  her. 
But  the  puzzle,  if  any  exists,  arises  from  two  circumstances : 
1st,  That  the  event  spoken  of,  is  that  of  there  being  issue  of 
the  marriage  existing  at  the  death  of  the  lady.     And  2d,  That 
there  is  no  destination  at  all  in  the  event  of  there  being  no  such 
issue  existing  at  her  death.     It  appears  to  the  Lord  Ordinary, 
that  the  form  of  the  clause  perhaps  arose  from  the  parties  think- 
ing of  the  case  of  the  wife  dying  before  any  issue  she  might 
have,  come  of  age,  and  he  thinks,  that  comparing  all  the  clausea 
together,  it  ought  to  be  held,  that  the  fee  became  vested  in  Mr 
Burnett  Craigie  as  soon  as  he  came  of  age.     But  he  is  fiirther 
of  opinion,  that  this  point  of  the  case,  though  it  is  the  only 
point  of  any  diflSculty,  would  at  any  rate  be  solved  by  the  prin- 
ciple of  the  case  of  Dormout,  and  other  cases  already  referred 
to.     But  farther,  as  there  is  no  destination  beyond  the  heirs  of 
the  marriage,  except'  to  those  of  a  subsequent  marriage,  which 
would  create  no  jus  crediti,  he  apprehends  that  the  estate,  and 
the  money  also,  must  be  taken  in  this  question  as  being  descen- 
dible, in  the  event  of  there  being  no  issue  of  the  marriage  ex- 
isting at  Mrs  Craigie's  death,  to  her  own  heirs  and  assignees. 
The  defenders  argue,  that  you  must  supply  words,  and  go  back 
to  the  sixth  clause.     But  the  Lord  Ordinary  is  clearly  of  opi- 
nion that  this  cannot  be  done,  and  that  there  is  not  the  least 
necessity  for  it,  as  it  is  clear  that  the  estate  must  belong  to 
Mrs  Craigie's  own  heirs  and  assignees,  unless  it  is  expressly 
provided  otherwise  by  the  contract ;  and  that  the  Court  can 
never  hold  that  the  succession  is  to  be  regulated  by  a  clause 
which  is  made  for  a  particular  event,  where  directly  the  reverse 
of  that  event  has  already  taken  place.     It  is  really  out  of  the 
question  to  put  such  a  construction  on  this  contract,  as  that  is 
the  event  of  her  son  or  his  issue  not  surviving  her,  the  pursuer 
loses  all  power  over  the  estate,  or  at  least  over  the  £10,000. 
If  he  had  never  existed,  the  land  estate  would  have  gone  to  her 
own  heirs  and  assignees ;  and  so  it  must  now,  if  he  and  his 
issue  fiiil.     But  it  is  apprehended  that  the  same  consequence 
must  follow  as  to  the  £10,000.     In  short,  the  only  point  of 
any  difficultv  is,  that  possibly  Mr  Burnett  Craigie  may  die  be- 
fore his  mother,  leaving  issue,  who  will  then  be  the  heir  of  his 
mover's  marriage.     Such  a  case  the  Lord  Ordinary  holds  to 
be  settled  by  the  decisions  in  Oormont,  &c     But  he  presumes 
that  is  fuUy  provided  for  in  Mr  Craigie's  own  mairiagc-con- 
tract.'* 

The  defenders  reclaimed^  but  the  Court  unanimously 
adheretJL 

Lord  Ordinanf,  Moncreiff. — Act,  Dean  of  Faculty  (Hope)  j 
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James  Shepherd,  W.S.,  AgeMi. — AU,  H.  J.  Robertson;  Gordon 
and  Barron,  W.S.,  ^^eA/«.~-[J.D.M.J 

nth  June  1837. 
Secovd  Division. — (J.D.M.) 
No.  304 — Thomas  Ebbionstome,  Suspender^  v.  Ro- 
bert Neven  Spence,  Respondent. 

Suspension — Expenses. 

This  vas  jl  suspension  of  a  charge  for  payment  of  a 
proportion  of  a  sum  of  expenses  incurred  in  an  action 
of  dedaraior,  and  division  of  commonty.  The  charger 
had  offered  that  the  business  accounts  should  be  taxed 
before  payment ;  and  with  reference  to  that  offer,  as 
still  open  to  the  suspender's  acceptance,  the  Lord  Or- 
dinary refused  the  bill,  and  the  Court  adhered. 

Lord  Ordinary,  Jeffrey.— [J.  D.Bl] 


20ihJune  1837. 
First  Division (G.D.F.) 

No.  305. — The  Rev.  Alexander  Simpson,  Pursuer^ 
r.  W.  G.  C.  Skene,  Defender. 

Teinds — Prooess-^Valuation  by  High  Commission,  1697 — Mi- 
nister no  Party  to  Deeree  of  Valuation  of  Teinds — Proof.^ 
Presumption —  Augmentation — Reduction — Decree  ofvahut- 
Hon  pronounced  by  the  High  Commission  rin  1693^,  between 
the  date  of  the  Restoration  and  that  of  the  Union,  reduced, 

'  in  respect  that  it  appeared  from  the  extract  that  the  minister 
of  the  parish  had  not  been  a  party  to  the  process  of  valuation. 

The  pursuer,  the  minister  of  the  parish  of  New 
Machar,  having  brought  a  process  of  augmentation 
in  1832,  the  defender  produced,  among  other  valua- 
tions,  an  extract  of  a  decree  of  valuation  of  certain 
lands,  called  Old  Govel,  belonging  to  him,  lying  in  the 
parish  of  New  Machar,  and  county  of  Aberdeen,  dated 
16th  June  1697,  and  alleged  that  the  lands  so  valued 
were  exhausted  by  a  former  augmentation. 

The  extract  itself  afforded  the  only  evidence  of  the 
parties  to  the  process,  the  original  decree  having  gone 
amissing,  and  it  was  supposed  to  have  perished  in  the 
great  fire  in  the  beginning  of  last  century.  The  ex- 
tract bore,  that  the  summons  of  valuation  had  been 
raised  and  pursued  by  the  heritor 

"  against  Dr  George  Middleton,  present  principal  of  the  old 
college  of  Aberdeen ;  Mr  Patrick  Urquhart,  doctor  of  medicine ; 
Mr  John  More,  civilist ;  Mr  George  Fraser,  sub-principal  and 
present  procurator ;  Mr  Patrick  Gordon,  humanist ;  Mr  Wil- 
liam Black ;  Mr  Alexander  Fraser,  and  Mr  George  Skene,  re- 
gents of  the  said  college ;  and  William  Moir,  messenger,  present 
tacksman  of  their  vicarage  teinds." 

The  Old  or  Ejng's  College  of  Aberdeen,  were  the 
titulars  of  the  teinds  of  these  lands,  and  no  mention 
was  made  of  the  minister  of  the  parish  in  any  part  of 
the  extract.  It  was  admitted  by  the  parties  that  the 
then  incumbent  was  a  stipendiary,  and  paid  by  the 
King's  College. 

'The  minister,  the  present  pursuer,  objected  to  the 
extract,  and  raised  an  action  of  reduction  of  the  de« 
creet.  He  pleaded— {I.)  That  the  decree,  being  a  de- 
cree obtained  in  a  proceeding  before  the  High  Com- 
mission, to  which  the  minister  was  not  called  as  a  party, 
could  not  be  founded  on  as  a  valuation  of  the  teinds  in 
a  question  with  him.  He  referred  to  the  following 
authorities:    Lady  Purveshaugh,  1st  February  1678. 


Forbes  on  Tithes,  p.  399-  Erskine,  B.  H.  t.  10,  §  35. 
Case  of  Kirkbean,  4th  February  1708.  Connell,  Vol 
I.  279.  Gordon  v.  Dunn,  15th  February  1832 ;  Shaw, 
Vol.  X.  p.  338.  (2.x  That  there  was  no  room  for  pre- 
sumption that  the  minister  might  have  been  called: 
Ferguson  v.  Gillespie,  4th  February  1795  ;  Morr. 
15,768. 

The  defender  pleaded  in  ansiaer — (1.)  That,  in  the 
circumstances,  it  was  not  necessary  to  the  validity  of 
the  decree  of  valuation  that  the  minister  should  have 
been  called  as  a  defender ;  that,  as  admitted,  the  mi- 
nister, at  the  date  of  the  valuation,  was  a  mere  stipen- 
diary, and  that  it  was  not  the  usual  or  invariable  prac- 
tice at  that  time  to  call  the  minister,  who  was  sometimes 
called,  and  sometimes  not ;  that  the  point  was  not  de- 
cided in  the  Purveshaugh  case,  and  that  of  Kirkbean 
was  quite  special.  The  following  cases  were  cited: 
McNeill  9.  Minister  of  Campbelton,  3d  June  1801  (af- 
firmed on  appeal) ;  Mor.  App.  voce  Teinds,  No.  12. 
Lord  Saltoun  v.  Cock,  22d  May  1827  ;  S.  and  D.'s 
Teind  Cases,  p.  123.  (2.)  That,  supposing  it  was  ne- 
cessary to  call  the  minister,  it  must,  in  the  circom- 
stances,  be  presumed  that  he  was  made  a  party :  Lord 
Saltoun  V.  Cock,  tUstq^ra.  Erskine  «.  Balfour,  7th  March 
1798 ;  Mor.  15,772.  The  defender  farther  pleaded, 
acquiescende  by  the  pursuer  and  his  predecessors,  and 
prescription  (of  136  years) ;  to  which  it  was  answered, 
that  the  decree  had  never  been  used  till  the  present 
process  was  instituted.  The  circumstances  in  which 
these  pleas  of  Drescription  and  acquiesence  were  found- 
ed, as  stated  in  the  papers,  involved  a  good  deal  of 
detail,  and  the  parties  did  not  at  the  debate  found  much 
on  them. 

The  case  having  been  debated  before  the  Lord  Or- 
dinary, his  Lordship  ordered  cases,  and  made  great 
avizandum  with  these  to  the  Court.* 

On  8th  March  1836,  the  Court,  after  hearing  coan- 
sel,  and  expressing  difficulty  as  to  the  evidence  regard- 
ing the  state  of  the  practice  at  the  date  of  the  decree 
sought  to  be  reduced, 

*  In  A  reduction  (by  the  same  pursuer,  and  nearly  on  the 
same  grounda)  of  a  decree  of  valuation  of  teinds  belonging  to 
Mr  Thomson,  another  heritor  in  the  same  parish.  Lord  Mod- 
creiff  (7th  June  1834)  issued  the  following  note : 

'*  This  case  has  been  prepared  in  the  form  of  a  proper  record, 
and  it  seebfis  proper  to  dose  it.  If  the  decree  of  valuation  bj 
the  High  Commission,  in  1683,  is  not  liable  to  reduction,  the 
case  is  dear  as  to  the  only  lands  (King's  Seat)  about  which 
there  can  be  any  dispute.  The  objection  is,  that  the  mimstcr 
of  what  is  called  the  parish  of  New  Machar  wbs  not  csUed. 
But  the  minister  of  Belhelvie,  as  parson  of  the  origiiial  parish, 
and  the  prindpal  and  professors  of  King's  CoUege,  Aberdeea, 
as  tittthirs,  were  called.  Hence,  several  questions,  partly  cf 
£Mt,  and  partly  of  law,  arise :  \st.  In  point  of  fiict,  it  is  denied 
that  New  Machar  had  then,  tIz.,  in  1783,  been  erected  intos 
proper  parish.  It  is  said  to  have  been  merely  a  chaphiory. 
2d,  At  any  rate,  the  minister  was  not  parson  or  titular,  hot 
merely  stipendiary ;  and,  in  this  last  case,  it  ia  not  at  all  settled 
that  it  is  any  ntdlity  in  the  decree  that  the  minister  wss  not 
called,  if  the  titulars  were  called.  See  M'Neill  v.  Minister  of 
Campbelton,  June  3,  1801 ;  and  the  whole  aul^ect  dtscossed, 
Connell,  Q2d  edition)  VoL  I.  p.  277  to  282.  But,  Sd,  It  ouj 
be  a  quesUon  whether  the  minister  is  entitled  to  raise  tiiis  ques- 
tion, eren  by  reduction,  against  a  decreet  of  the  Hi^  Comaas- 
sion,  whatever  might  be  competent  in  the  case  of  a  sob-valoi- 
tion,  after  four  or  £ve  times  the  long  prescription  bare  run  oo 
it.    This  is  not  pleaded." 
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"  remitted  to  the  clerk  to  examine  tlie  teind  record,  and  to  re- 
port as  to  the  practice  of  calling  the  minister  as  a  party  in  pro- 
cesses of  valaation,  and  of  approbation  of  sub- valuations  before 
the  High  Commission  since  the  Restoration/' 

The  clerk  made  up  a  report,  which  contained  sixty- 
two  decreets  of  valuation,  dated  between  1660  and 
1707.  In  thirteen  of  these  cases  the  minister  was  not 
called  as  a  party>  but  he  was  called  in  all  the  others. 

At  advising, 

SoUcitoT'Cfeneral  referred  to  Erskine,  II.  10.  35, 
and  to  the  decision  in  the  case  of  Purveshaugh,  in 
support. 

Lord  Preiideni It  is  not  a  good  answer  to  say  that  a  titular 

may  look  after  and  protect  the  interests  of  the  minister.  We 
cannot  tell  to  what  extent  collusion  may  bare  proceeded  among 
parties.  It  is  said  that  this  minister  is  a  stipendiary ;  but,  in 
one  sense,  all  ministers  are  stipendiaries.  It  appeflrs  to  me  that 
tbe  minister  has  an  interest  to  appear,  and  to  have  been  called 
in  such  a  process. 

Lord  Machenzie.^l  think  it  would  be  hard  indeed  to  maui* 
tain  that  there  is  an  absolute  nullity  here  because  the  name  of 
the  minister  does  not  appear ;  for  I  know  of  no  statutory  pro- 
vision which  requires  that  he  should  be  called,  and  be  a  party. 
But,  besides  that,  the  practice,  in  this  respect,  is  liot  uniform. 
Look  at  the  practice  as  reported  by  the  teind  dcrk.  It  is  very 
fu  from  being  explicit ;  and,  in  the  case  of  M'Neill,  in  1801,  it 
WB8  decided,  that  it  is  not  a  relevant  objection  'to  the  approba- 
tion of  a  subvaluation,  that  the  minister,  if  a  stipendiary,  was 
not  cited  as  a  party  to  it. 

Lord  Carekntse. — I  am  sorry  to  say  that  I  must  differ  from 
Lord  Mackenzie.     I  am  unwilling  at  all  times  to  shake  a  rule 
which  appears  to  have  been  established  in  principle  and  acted 
on  in  practice.     Now,  it  appears  to  me  that  a  rule  for  this  case 
has  been  hud  down  for  more  than  a  century.  '  It  is  stated  by 
Mr  Forbes  (on  Tithes),  not  a  person  of  very  great  ability,  but 
one  who  has  been  frequently  quoted  as  an  authority,  that  "  va- 
luations are  sustained,  not  only  at  the  instance  of  heritors,  but 
alio  of  ministers  or  titulars,  or  tacksmen ;  and  all  these  must  be 
cited  where  the  heritor  pursues.    There  was  found  necessity  of 
calling  the  minister  even  when  he  was  aiiunde  provided :"  1st 
February  1671,  Lady  Purveshaugh.     And,  in  another  passage, 
Mr  Forbes  says :  *'  as  in  a  process  of  valuation  at  the  instance 
of  the  heritor,  the  titular,  tacksman,  and  minister  should  be 
called,  so  must  he  when  any  of  them  pqrsue,  that  he  may  ob- 
ject against  the  witnesses  upon  the  common  grounds  of  law — 
ileeds  of  corruption,"  &e.     Forbes  <4>n  Tithes,  pp.  399,  401, 
Ed.  1705.     This  doctrine  is  laid  down  by  Erskine,   II.  10, 
35 :   He  says,  that  "  in  actions  of  valaation  brought  before 
the  session,  as  the  Commission  Court,  the  titular,  or  his  tacks- 
man, and  the  minister  of  the  parish,  must  be  made  parties  to 
the  suit,  for  both  have  an  interest  in  it, — the  titular,  that  the 
tithe  be  not  valued  too  low,  because  all  the  tithes  belong  to 
him  after  payment  of  the  ministef 's  stipend ;  and  the  minister, 
because  the.  more  tithes  there  are  in  a  parish  he  is  better  se- 
cured in  his  stipend,  and  in  a  fund  for  future  augmentation. 
Then  follows  the  case  of  Kirkbean.     The  one  alluded  to  by 
Lord  Mackenzie  I  think  does  not  apply.     There  was  there  a 
valuation  of  very  old  standing.     Now,  I  do  not  think  that  the 
practice  here  is  sufficient  to  shake  thisnile.     It  is  not  uniform ; 
btit,  besides,  I  apprehend  great  danger  to  the  law  from  not  ad- 
hering to  rules  established  in  principle.     A  principle  may  no 
doubt  come  to  be  established  in  time,  which  at  the  outset  was 
questionable.     Now,  it  is  manifest  that  more  danger  will  arise 
from  fluctuations  in  law,  from  setting  aside  a  series  rerumjudi" 
eatarvm.     Mr  Erskine  takes  no  distinction  as  to  a  stipendiary, 
and  I  see  the  same  view  has  been  adopted  by  Sir  John  ConneU. 
1  think  we  ought  to  adhere  to  the  rule  so  established;  and  I  am 
of  opinion  that  the  valuation  is  null. 
Lord  Gillies, — I  am  of  the  same  opinion. 
Lord  President That  is  my  opinion  likewise. 

The  Court  accordingly 

"  Sui'tain  the  reasons  of  reduction  of  the  decreet  of  valuation 


of  the  tdnds  of  the  lands  of  Old  Govel,  belonging  to  the  de- 
fender, John  Gordon  Cuming  Skene,  Esq.,  founded  on  by  him, 
and  reduce,  decern,  and  declare  in  terms  of  the  libel :  Find  the 
defender  liable  to  the  pursuer  in  expenses,  and  remit  to  the 
Lord  Ordinary  to  ascertain  and  decern  for  the  same :  Quootf 
ulifa,  remit  to  the  Lord  Ordinary  to  proceed  in  the  locality." 

Lord  Ordinary f  Cockburn Act  Solicitor- General  (Ruther- 

furd),  Moir:  Inglisand  Donald,  W.S.,  Agents. — Alt.  Dean  of 
Faculty  (Hope),  D.  M'NeiU,  Spalding;  Walter  Duthie,  W.S.. 
Agent Teind  Cfcr*.—[G. D.F.J 


20M  June  1837. 
Fi&ST  Division. — (G.D.F.) 

No.  306. — Thokbon  r.  Thom8ow*8  Trustees. 

Process — Agent — Process-Caption — An  agent  before  the  Cottrt 
having  evaded  the  execution  of  a  process-caption,  by  denying 
himselfwhen  the  messenger  called  at  his  house,  and  the  messenger, 
from  having  no  warrant  *^  of  open  doors,**  being  unmble  to  oh» 
tain  the  process —  The  Lord  Ordinary  reported  the  case  for 
instructions  as  to  procedure — when  the  Court  ordered  the 
agent  to  appear  next  day  at  the  bar. 

Lord  Cuninghame  reported,  that  in  a  case  in  which 
a  party  had  obtained  decree  against  two  agents,  one 
of  whom  was  practising  in  virtue  of  a  letter  from  an 
advocate,  the  process  had  been  borrowed  up  by  them 
previous  to  extract  of  the  decree.  The  time  had  ex* 
pired  during  which  they  were  entitled  to  retain  it,  and 
a  messenger  who  had  been  furnished  with  a  captiofli 
to  force  back  the  process,  reported  that  he  could  nol 
succeed  in  the  object,  in  respect  that  the  parties  always 
denied  themselves  as  being  at  home,  and  that,  as  there 
was  no  warrant  inserted  in  such  a  caption  to  enter  the 
premises  to  search  for  the  papers,  it  was  impossible  to 
execute  the  caption.  His  Lordship  stated,  that  these 
circumstances  had  been  laid  before  him  in  the  Bill- 
Chamber  by  the  agent  of  the  party  who  had  obtained 
decree,  and  he  craved  a  warrant  of  open  doors  to  en- 
able the  messenger  to  enter,  and  likewise  to  search  for 
the  papers,  which  he  was  unwilling  to  grant  without 
the  authority  of  the  Court.  Lord  Corehouse,  in  the 
Bill-Chamber  daring  vacation  (15th  April  1837),  in  a 
similar  case,  without  granting  a  warrant  such  as  the 
present,  remitted  to  the  Judge  Ordinary  to  consider 
the  prayer  of  the  application,  and  to  proceed  as  he 
should  see  fit.  In  that  case,  the  Sheriff  granted  war- 
rant of  open  doors,  and  to  search  for  the  process.  The 
result  was,  the  recovery  of  the  process.  His  Lordship 
suggested  that  that  course  should  be  followed  now. 

Lord  Corehouse. — It  was  in  time  of  vacation,  and  I  had  no 
help  for  it  then.  It  was  impossible  to  do  otherwise.  Here, 
however,  that  course  won't  meet  the  contempt  of  Court. 

Lord  President Probably  this  solicitor  will  think  well  of 

appearing  in  Court,  if  we  order  him. 

The  other  Judges  considered  that  he  ought  first  to 
be  ordered  to  appear  at  the  bar.     Ordered  accordingly. 

Lord  Cuninghame,  Reporter Act.  James  Anderson;  W. 

Duncan,  W.S.,  Agent — [G.D.F.] 
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^1d  June  1837. 
First  Division (G.D.F.) 

No.  307. — His  Majesty's  Advocate,  Petitioner. 

Process — Petition  and  Complaint — Summary  Application — •! 
Gtil.  IV.  c.  69,  §  13  —  Circumstances  in  which  tm  appUoation 
in  the  form  of  a  petition  j  and  containing  very  strong  averments^ 
presented  against  an  officer  of  Court,  to  have  it  found  that  he 
was  not  entitled  to  retain  and  appropriate  certain  fees  to  his 
own  use,  and  to  ordain  him  to  hold  count  and  rechoningfor  the 
same,  and  to  consign  the  amount  in  manibus  curiae,  to  be  disposed 
of  for  the  public  service,  or  to  do  otherwise  as  shall  seem  meet, 
was  held  incompetent  as  a  petition  and  complaint :  the  ground 
of  decision  being,  that  the  application  did  not  state  that  the 
party  against  whom  the  application  was  made  had  done  wrong, 
and  it  did  not  conclude  against  him  as  for  a  malfeasance, 

A  petition  was  presented  to  the  Court  by  the  Lord 
Advocate,  proceeding  on  1st  Gul.  IV.  c.  69)  §  13, 
which  enacted  certain  reductions  and  regulations  in 
regard  to  the  judicial  establishment  in  Scotland,  and 
particularly  in  regard  to  the  depute  and  assistant  clerks 
of  session,  as  they  should  be  reduced  by  deaths.  The 
petition  stated,  that  the  respondent,  one  of  the  depute- 
clerks  of  Session,  still  levied  certain  fees  which  had 
been  exacted  by  his  assistant  when  in  life,  and  it  con- 
cluded with  the  following  prayer: 

"  May  it  therefore  please  your  Lordships  to  take  the  premises 
into  consideration,  and  to  do  therein  as  in  the  whole  matter  to 
your  Lordships  shall  seem  meet ;  and  more  especially,  if  such 
shall  appear  to  your  Lordships  to  be  the  proper  course,  to  grant 
warrant  for  s^'rving  a  copy  of  this  petition  upon  the  respondent, 
and  to  allow  him  to  give  in  answers  thereto,  if  be  shall  be  so 
advised ;  and,  at  all  events,  to  find  that  the  respondent  is  not 
entitled  to  retain  and  appropriate  to  his  own  use  the  fees  in 
dispute,  and  to  ordain  him  accordingly  to  hold  count  and  reck- 
oning for  the  sune,  and  to  consign  the  amount  thereof,  as  the 
same  may  be  ascertained,  in  manibus  curia,  to  be  disposed  of 
and  applied  to  the  public  service,  or  to  do  otherwise  as  your 
Lordships  may  hereafter  direct;  and,  in  the  meanwhile,  to  pro- 
nounce such  order,  to  make  such  regulations  as  to  the  business 
of  the  oflSce,  and  levying  and  applying  the  fees  in  future,  as 
your  Lordships  shall  find  to  be  authorised  by  the  Statute,  and 
to  be  proper  and  necessary  under  the  circumstances/' 

It  appeared  that,  subsequent  to  the  death  of  the  as- 
sistant clerk,  and  a  considerable  time  before  the  pre- 
sentment of  this  application,  the  then  Lord  Advocate 
had  suggested,  by  memorial  to  the  Court,  the  propriety 
of  making  regulations  for  the  management  of  the  office, 
rendered  necessary  by  the  death  of  the  assistant,  power 
being  given  by  the  Statute  to  that  effect,  but  no  pro- 
cedure followed  on  the  application,  in  consequence  of 
which  it  was  stated  that  this  second  petition  was  ren- 
dered necessary. 

Besides  pleading  to  the  merits,  the  respondent  ob- 
jected to  the  form  of  this  application,  as  being  a  simple 
petition,  and  not  a  petition  and  complaint,  which,  in 
point  of  form,  it  should  have  been,  in  respect  the  ap- 
plication, as  laid,  was  of  the  nature  of  a  petition  and 
complaint ;  and  the  Court  ordered  a  hearing  in  pre- 
sence. It  was  argued,  that  the  application  had  not  the 
proper  title  of  petition  and  complaint,  nor  did  it  state 
that  the  respondent  did  wrong,  though  it  approached 
that  in  substance :  nor  did  it  conclude  against  him  to 
refund,  as  having  done  wrong.  It  was  also  argued, 
that  the  Crown  had  no  title  to  the  fees,  even  suppos- 
ing that  they  had  been  levied  in  an  erroneous  view  of 
the  Statute. 

Ansroered — The  petition  was  competent,  in  respect 


it  was  matter  of  information  to  the  Court  on  the  sub- 
ject in  question ;  that  the  averments  in  the  petition 
were  sufficient  to  bear  it  out  as  a  petition  and  com- 
plaint, even  supposing  the  mode  of  approaching  the 
Court  in  the  matter  should  be  held  to  be  by  way  of 
petition  and  complaint.  , 

The  Judges,  without  separately  delivering  opiDioDS, 
pronounced  the  following  interlocutor : 

"  Find  that,  in  as  far  as  this  petition  is  of  the  nature  of  a  pe- 
tition and  complaint,  it  is  incompetent,  not  being  in  the  oorrect 
form  of  an  application  of  that  kind ;  and  that,  in  as  fiv  as  it  is 
a  mere  information  to  the  Court,  it  is  unnecessary  to  act  upon 
it,  there  being  a  separate  memorial  by  the  Lord  Advocate  be- 
fore the  Court,  on  which  their  Lordships  mean  to  proceed 
without  delay,  and  under  wbich  all  the  objects  which  tbe  Lord 
Advocate  has  brought  under  the  attention  of  the  Court  io  this 
information,  can  competently  and  expediently  be  disposed  of, 
in  BO  far  as  this  has  not  been  already  done  by  the  Act  of  Se- 
derunt, 11th  March  last,  and  decern." 

Authorities  for  Respondent. — Ersk.  IV.  t,  9.  Morr.  Sum- 
mary Appn.    Anstruther  and  WaddeL    Inglis,  24th  Feb.  1764. 


21  ik  June  1 837. 
FiBST  Division (G.D.F.) 

No.  308. — The  Right  Hon.  Lawrence  Lord  Dun- 
das,  Advocator^  v*  Mrs  Christian  Robertson,  &c. 
Respondents. 

Teinds— Feu-Duty— Teind-Duty — IHcarage-Teind— Stipend 
— Orkney — Superior  and  Vassal — Circumgtances  in  whiiA 
it  was  held,  that  the  superior  and  titular  of  lands,  fornttsg 
part  of  the  earldom  of  Orkney,  was  not  bound  to  give  deduc- 
tion from  his  feu-duties  for  stipend  payable  from  vicarage 
teinds,  while  he  admitted  the  deduction  m  the  case  of  parum- 
age  teinds. 

The  pursuer  raised  an  action  against  the  defenders, 
before  the  Sheriff  of  Orkney,  for  £32.  12.  14,  as  ao 
arrear  of  feu  or  superior  duties,  with  interest,  pay- 
able for  their  lands  of  Ingsay  in  Birsay,  and  Corn- 
gall  in  Harray,  comprehended  in  the  earldom  of  Orkney, 
for  the  years  from  1822  to  1829  inclusive.  The  de- 
fence was,  that  the  defenders  were  entitled  to  dedue- 
tion,  from  the  amount  claimed,  of  the  stipend  allocated 
on  their  lands,  and  which  they  had  paid  to  the  minister 
of  the  united  parish  of  Birsay  and  Harray  for  the  years 
in  question.  They  contended  that  the  annual  payment 
claimed  for  Ingsay  included  teind  as  well  as  buid-mail, 
and  that  the  pursuer,  as  titular  of  the  parish,  and  draw- 
ing in  that  character  teinds,  which  in  his  hands  most 
be  held  free  teinds,  was  bound  to  relieve  them  of 
stipend,  and  give  a  corresponding  deduction  from  the 
cumtUo  mail  and  teind-duty :  and  that  as  to  CorrigaH, 
although  be  had  allowed  a  certain  deduction  on  Uub 
account,  yet  it  extended  only  to  parsonage  teinds,  ani 
did  not  include  vicarage  teinds,  which  were  kept  op 
as  a  charge  against  the  defenders,  whereas  they  ought 
also  to  have  been  deducted.  The  pursuer  answered, 
that  the  duty  payable  for  the  lands  of  Ingsay  was  a 
proper  feu-duty,  and  did  not  include  any  duty  payable 
for  teind :  That  the  teinds  did  not  appear  to  have  been 
originally  feued  out  to  the  vassal,  and  that  it  lay  with 
the  defenders  to  substantiate  by  evidence,  that  the  an- 
nual duty  claimed  included  teind-duty,  which  they  had 
not  done :  That  as  to  Corrigall,  it  did  appear  from  the 
old  rentals  of  the  earldom  of  Orkney,  that  the  daty 
payable  for  these  lands  included  teiiid-duty,  and  was 
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thus  a  cumulo  duty  for  land  and  teinds ;  but  that  the 
pursuer,  although,  as  titular,  he  had  drawn  the  parson- 
age teinds  of  the  parish,  burdened  with  the  stipend 
affecting  them,  had  never  drawn  the  Yicarage  teinds, 
to  which  he  had  no  right,  and  never  had  any :  That  up 
to  1822,  these  had  been  drawn  by  the  minister  himself 
in  kindj  from  the  proprietors  and  their  tenants,  at 
which  date  an  augmentation  had  been  obtained  from 
the  Court  of  Teinds,  and  a  stipend  of  £210,  with  £8. 
Gs.  8d.  of  communion  elements,  modified  out  of  the 
teinds  generally :  That  being  thenceforth  relieved  of 
the  vicarage  teinds  in  kind,  the  defenders  had  to  lay 
their  account  with  paying  their  commuted  value  in 
money  stipend :  That  the  whole  stipend  laid  upon  their 
lands  of  Corrigall  was  15s.  5d.,  of  which  lis.  lOM^d. 
was  parsonage  teind,  and  this  sum  the  pursuer  had 
deducted  in  making  out  bis  claim  of  arrears ;  but  that 
the  remainder,  3s.  6-¥d.,  being  for  vicarage  teind,  he 
had  not  deducted,  and  was  not  bound  to  deduct. 

The  Sheriff-substitute  pronounced  the  following  in* 
terlocutor,  which  the  Sheriff  afterwards  affirmed  on  ap- 
peal: 

"  26M  November  1832 The  Sheriff-substitute  having  con- 
sidered the  closed  record,  finds  no  evidence  produced  by  the 
defenders  that  the  duties,  consisting  of  butter,  poultry,  and  Scots 
money,  charged  by  the  pursuer,  as  superior,  from  the  vassals  in 
the  lands  of  Ingsay  in  Birsay,  are  a  cumulo  feu -duty  in  name  of 
scat,  Und  mail  and  teind.  Secundo,  Finds  that  the  duties 
charged  for  the  lands  of  Corrigall  in  Harray  do  include  a  feu- 
duty  for  teinds,  which  are  held  to  be  free  teinds  in  the  hands  of 
Lord  Dundas,  pursuer,  and  subject  to  be  localled  on  as  such 
prima  loco  for  stipend  to  the  minister :  Tertio,  And  in  respect 
it  is  not  averred  by  the  pursuer  that  the  parsonage  and  vicarage 
teinds  of  the  benefice  in  question,  out  of  which  the  interim 
stipend  now  payable  to  the  minister  was  modified,  were  valued 
severally  in  terms  of  the  Act  1633,  c.  19,  although  it  is  admitted 
that  the  pursuer  never  at  any  period  had  right  to  these  vicarages, 
finds,  that  it  is  ultra  ptiresof  the  pursuer  to  assume  an  extrajudi- 
cial valuation  of  said  vicarages,  and  to  deduct  such  assumed 
value  from  the  stipend  allocated  upon  the  defenders,  so  as  to 
diminish  their  claim  of  relief  or  retention  out  of  the  teind-duties 
payable  to  the  pursuer  from. the  lands  of  Corrigall :  Therefore 
restricts  the  •  balance  of  the  accounts  libelled  to  the  sum  of 
thirty-one  pounds  four  shillings  and  one-twelfth  of  a  penny 
Sterling ;  and  decerns  against  the  defenders  therefor,  but  finds 
no  expenses  due." 

Tlie  pursuer  then  advocated,  and  the  Liord  Ordinary 
pronounced  the  following  interlocutor : 

'*  2d  March  1837. — The  Lord  Ordinary  having  considered 
the  process,  and  heard  parties.  Sustains  the  reasons  of  advoca- 
tion ;  advocates  the  cause ;  and,  in  the  original  action,  repels  the 
defences,  and  decerns  in  the  terms  of  the  libel.** 

The  defenders  reclaimed.     At  advising. 

Lord  Corehouse I  did  not  think  this  a  case  of  any  difficulty 

when  it  was  before  me  in  the  Outer-House,  but  it  was  argued 
as  one  involving  much  doubt,  and  the  Sheriff  had  appended  to 
his  judgment  long  notes.  I  therefore  ordered  cases,  but  tbey 
have  not  been  prepared.  I  agree  with  the  Lord  Ordinary.  Lord 
Dundas,  it  is  admitted,  has  right  to  the  parsonage  teind  as 
titular.  It  is  free  teind,  and  has  to  be  allocated  on.  The  minis- 
ter is  titular  of  the  vicarage  teind.  The  two  have  been 
separately  valued ;  and  I  do  not  see  on  what  principle  this  lady 
can  throw  the  burden  of  vicarage  teind  on  Lord  Dundas,  while 
she  herself  is  drawing  the  ipsa  corpora  of  that  teind,  and  she 
has  no  right  to  them  herself.  She  must  pay  the  vicarage 
teind. 

Lord  President, — I  agree.  The  minister  is  vicar,  and  this 
lady  is  drawing  the  vicarage  teind  in  hind.     She  cannot  throw 


it  on  Lord  Dundas.     He  never  had,  and  could  not  have  any 
right  to  it. 

Lord  Mackenzie  and  Lord  Gillies  concurred. 

The  Court  accordingly  adhered. 

Authority  for  Mrs  Robertson. — Case  of  Westray,  17th  No- 
vember 1802;  M.  15,709. 

Lord  Ordinary,  Cockburn Act.  Solicitor-General  (Ruther- 

furd).  Spiers;  Ker  and  Dickson,  W.S.,  Agents Alt,  G.  G. 

Bell;  P.  Crooks,  W.S.,  Agent B.,  CfcrA.— fG.D.F.  | 


27th  June  1837. 
First  Division. — (G.D.F.) 

No.  309^^ — The  Thustees  of  the  late  James  Shihbefp, 
Raisers  and  Pursuers,  v.  John  Shirreff  and 
Others,  Defenders, 

Competition — Arrestment — Retenrion  —  Compensation — Lien 
— Multiplepoinding — Process — 7/^e  trustees  under  a  trust' 
settlement  found  entitled  to  retain  out  of  a  legacy  left  to  the 
heir^-law,  the  expen$es  which  they  had  incurred  in  maintain- 
ing the  validity  of  the  settlement  in  an  uneuccessful  challenge 
brought  by  the  heir,  in  preference  to  an  onerous  creditor  of 
the  heir  who  had  used  arrestments  in  the  trustees*  hands,  pre- 
vious  to  the  challenge  being  brought. 

The  late  James  Shirreff,  of  Bastleridge,  conveyed  hig 
whole  heritable  and  moveable  estate  to  the  raisers,  in 
trust,  for  certain  purposes,  and  they  were  also  consti- 
tuted executors.  The  deceased  lefl  a  legacy  of  £1000 
to  his  nephew,  John  Shirreff,  who  attempted,  in  the 
character  of  heir  of  conquest,  or  heir-at-law,  to  reduce 
the  settlement  of  the  testator.  His  creditors  also  at- 
tached the  legacy  in  the  hands  of  the  raisers,  previous 
to  the  challenge  being  brought  by  the  nephew.  An 
issue  having  been  prepared  in  the  action  of  reduc- 
tion, and  sent  to  a  jury  for  trial  on  19th  July  1836, 
a  verdict  was  returned  adverse  to  the  pursuer.  The 
verdict  was  applied  by  the  Court,  who  found  the  de- 
fenders in  the  action,  the  raisers,  entitled  to  expenses, 
amounting  to  £  164.  2. 5.,  and  dues  of  extract.  There- 
after, the  nephew  served  on  thie  raisers  a  notice  of  ap- 
peal to  the  Court  of  last  resort.  In  these  circum- 
stances, the  raisers  brought  this  process  of  multiple- 
poinding, of  which  the  moveable  estate  formed  the 
fund  in  medio  ;  and  they  contended,  that  they  were  en- 
titled to  retain  the  whole  expenses  they  had  incurred  in 
the  action  of  reduction,  in  maintaining  the  validity  of 
the  testator's  settlement,  out  of  the  legacy  of  £1000 
due  to  the  nephew,  who  attempted  to  reduce  the  settle- 
ment. 

A  creditor  of  the  nephew,  who  had  used  arrestments 
in  the  hands  of  the  raisers  in  February  1836,  before 
the  redaction  was  brought,  and  before  the  raisers  were 
found  entitled  to  expenses  by  the  above  decree,  plead* 
ed,  that  the  raisers  had  no  good  right  of  retention,  out 
of  the  nephew's  legacy,  for  the  expenses  found  due  to 
them  by  him  in  the  unsuccessful  challenge,  against  an 
onerous  creditor  who  had  arrested  previous  to  the  raisers 
being  found  entitled  to  expenses. 

The  Lord  Ordinary  (2d  March  1837)  held  that,  in 
settling  with  the  creditors,  the  raisers  were  not  en- 
titled to  deduct  the  expenses  for  which  they  had  ob- 
tained decree  against  the  common  debtor. 

The  raisers  reclaimed.     At  advising, 

ASb/ict/or-(7eis^a/ for  reclaimers. — It  is  clear  we  had 
a  claim  of  retention  against  the  common  de||tor  out  of 
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his  legacy,  to  meet  the  result  of  these  actions  brought 
by  the  common  debtor,  to  cut  down  the  trust-deed  of 
old  ShirrefF,  and  these  actions  have  proved  to  be  ground- 
less. The  arresters,  the  creditors  of  the  common 
debtor,  cannot  be  in  a  better  situation  than  their  con- 
stituent, and  we,  the  arrestees,  cannot  be  made  worse 
by  the  diligence,  viz.  the  arrestments  of  the  creditors 
of  the  common  debtor ;  and  we  are  entitled  to  defend 
ourselves  on  the  same  pleas,  against  the  creditors,  as 
we  could  against  their  constituent:  Ersk.  III.  6,  16. 

Lord  OUUes, — It  is  dear  the  creditors  cannot  he  in  a  hetter 
situation  than  the  common  debtor.  I  am  of  opinion  that  the 
raisers  were  entitled  to  retain,  and  that  being  the  case,  the  ar- 
restments cannot  compete  with  the  right  of  retention. 

Lord  Mackenzie I  agree  that  the  raisers  were  entitled  to 

retain,  out  of  the  legacy,  the  expenses  of  these  actions ;  and  I 
cannot  see  on  what  principle  retention  shall  not  be  good  against 
the  creditors  of  the  common  debtor,  while  it  is  good  against 
the  common  debtor  himself. 

Lord  Corehouse, — I  agree  with  your  Lordslups.  The  law, 
as  stated  by  the  Solicitor-General,  is  quite  correct.  An  ar- 
restment never  can  compete  with  a  right  of  retention. 

Lord  President  concurred. 

The  Court 

'*  Recal  the  interlocutor  complained  against,  and  find  that,  in 
settling  with  the  arresting  creditors  of  John  Shirreff,  the  pur- 
suers are  entitled  to  deduct  the  expenses  for  which  they  have 
obtained  decree  against  him,  and  decern ;  find  also,  that  the 
creditors  are  liable  in  the  expenses  of  the  present  action ;  allow 
an  aoeount,"  &c. 

Authorities  for  ShirrefiTs  Tru8tees._£r8k.  III.  6,  16.  Gib- 
ton  ;  5  Shaw,  74,  2d  Dec  1826. 

Authorities  for  Arresters Alison,  29th  Nov.  1806 ;  F.  C. 

Cuninghame,  7th  Jan.  1809;  F.  C.  Skinner,  17th  Feb.  1813. 
Stephen,  Ist  June  1830;  Shaw,  VIII.  847. 

Lord  Ordinary,  Cockbum. — For  Maisen,  Solicitor-General 
(Rutherfurd),  Walker;    Walker,   Richardson,   and  Melville, 

W.S.,  Affents. — For  Wibon,  John  Wilson;  Agent 

N.,  Clerk fG.D.F.J 


27th  June  1837. 
FiBST  DivisiDii (G.D.F.) 

No.  310. — Archibald  Ftfe,  Trust-Assignee  of  Ro- 
bert Steele  and  John  Baxter^  Pursuer^  v.  Thomas 
H.  MiLLEB,  Defender. 

Prescription,  Triennial — Oath  of  Reference — Presumption — 
Proof — Evidence — Trust-Deed — A  party,  in  an  oath  of  re- 
ference in  an  action  for  payment  of  an  account  far  furnishings, 
brought  at  the  distance  of  twenty^one  years,  deponed,  that 
about  the  time  of  the  alleged  furnishings,  he  had  executed  a 
trust-deed  for  behoof  of  creditors,  now  gone  amissing,  and  that 
he  did  not  know  any  thing  about  the  aUeged  debt,  or  whether 
it  were  included  in  the  trust  or  not,  but  presumed  that  a  list  of 
tradesmen,  to  whom  debts  were  due,  might  have  been  furnished 
to  the  trustee  at  the  time ;  and  there  was  produced  by  the  de- 
ponent an  excerpt,  obtained  from  the  trustee,  of  a  state  qf  debts 
alleged  to  he  due  by  the  deponent,  containing  a  chim  of  the 
alleged  creditor,  talking  almost  exactly  with  the  sum  libeUed — 
Circumstances  in  which  held,  in  the  absence  of  the  trust-deed 
itself,  and  of  all  evidence  as  to  the  party  who  made  out  the  ex- 
cerpt  or  state  of  debt,  or  of  the  alleged  debtor* s  acknowledg- 
ment of  debt,  that  the  plea  of  the  triennial  prescription  was  not 
elided  by  the  terms  of  the  oath  of  reference. 

Steele  and  Baxter,  confectioners  in  Edinburgh,  con* 
▼eyed  to  the  pursuer  in  trust  certain  claims  which  they 
alleged  they  had  against  the  defender,  on  account  of 
furnishings  of  confectionary  goods.  In  regard  to  Steele's 
claim,  IF  was  constituted  by  bill,  ^d  the  amount  was 


consigned  in  process,  with  a  consent  that  the  same 
might  be  uplifted.  In  regard  to  Baxtei^s  daim,  libelled 
on  as  amounting  to  £9*  9*  U  and  interest,  aUeged  to 
have  been  contracted  in  1811,  according  to  account 
produced,,  commencing  in  August  1811,  and  ending 
23d  July  1813,  the  defence  was,  that  the  debt  was 
prescribed,  and  was  not  resting-owing ;  at  all  events, 
that  it  could  only  be  proved  by  the  defender's  writ  or 
oath.  A  minute  of  reference  was  lodged  in  process, 
and  the  defender  thereafter,  5th  July  1836,  deponed 
that  he  was  entirely  ignorant,  at  such  a  lapse  of  time, 
whether  the  furnishings  were  made  to  his  family  or  not; 
that,  in  1813,  he  executed  a  trust-deed  in  favour  of 
Mr  Claud  Russell,  for  behoof  of  creditors ;  but  speak- 
ing  at  such  a  distance  of  time,  he  could  not  say  whe- 
ther Baxter's  account  was  included  in  the  trust-deed. 
The  defender  deponed,  that  he  presumed  that  his  agent, 
at  the  time  of  the  granting  of  the  trust,  might,  accord- 
ing to  usual  practice,  get  from  Mrs  Miller  a  list  of 
debts,  or  at  any  rate,  the  names  of  tradesmen ;  hut 
he  knew  nothing  of  the  alleged  debt  He  stated  that 
he  had  never  seen  the  trust-deed  from  the  date  of  iU 
execution.     At  a  subsequent  diet  of  examination, 

'*  Interrogated,  Whether  he  htM  made  any  effort  to  obtain  intpee- 
tion  of  the  said  trust-deed  since  his  last  depodtion  ?  Depooei 
and  answers,  that  he  has  not  individually  done  so,  having  bees 
confined  to  his  house  by  indisposition  since  the  first  diet  v^ 
pointed  for  this  re-examination,  about  the  middle  of  Janinry 
last,  and  which  was  delayed  in  order  that  inquiry  migbt  be 
made  about  the  trust-deed  and  relative  list  of  debts,  with  the 
exception  of  a  few  days,  and  knowing  that  every  effort  was 
being  made  by  his  own  agent  to  recover  these  documents,  sod 
understanding  that  every  effort  was  making  to  recover  them  by 
the  agent  for  the  pursuers,  to  whom  it  appeared  of  great  conse- 
quence to  recover  them.  The  deponent  further  adds,  that  his 
agent  has  informed  him  that  after  every  endeavour  having  bees 
used  to  recover  these  documents,  he  has  been  unsnccessful.  Ib> 
terrrogated,  deponed,  That  he  recollects  the  purpose  of  this  trust- 
deed  sufficiently  to  be  able  to  say  that  it  was  granted,  tafer  elk, 
for  payment  of  debts  contracted  prior  to  its  date.  Interrogated, 
depones.  That  he  was  aware  of  Mr  Russell  having  accepted  tJbe 
trust, — ^that  some  of  the  creditors  having  applied  to  the  deponent 
subsequentiy  thereto,  he  referred  to  Mr  Russell,  and  that  be  bu 
occasion  to  believe  that  some  of  the  creditors  were  paid  in  fnU 
or  in  part  by  Mr  Russell,  while  others  received  no  payment  at 
alL  Interrogated,  Whether,  since  the  date  of  his  last  examiiiB- 
tion,  he  has  seen  the  list  of  debts  due  by  him  therein  referred 
to  ?  Depones,  That  he  has  not,  and  for  the  same  reasons  as- 
signed in  his  answer  to  the  question  relative  to  the  trust-deed," 
viz.,  that  he  was  confined  by  illness ;  *'  and  further  depones,  that 
his  agent  having  been  instructed  by  him  to  make  all  necessary 
inquiries  of  Mr  Claud  Russell,  he  obtained  from  Mr  Russell  an 
excerpt  from  a  paper  in  Mr  Russell's  .possession,  entitled.  State 
of  Debts  due  by  Thomas  Hamilton  Miller,  Esq.,  advocate,  as  at 
Martinmas  eighteen  hundred  and  twenty,  wbldi  the  deponent 
now  produces  and  subscribes  as  relative  thereto.  Depones, 
That  a  copy  of  the  state  fi-om  which  the  excerpt  appears  to  bare 
been  taken,  was,  as  the  deponent  understands,  sent  to  hiin  b 
eighteen  hundred  and  twenty  by  Mr  Russell ;  and  some  time 
thereafter  returned  by  him  to  Mr  Russell,  with  observations  on 
some  of  the  articles  therein  contained." 

The  amount  of  the  account  contained  in  that  exc^ 

state  was  as  follows : 

"  State  of  Debts  due  by  Thomas  Hamilton  Miller,  tsq-, 

as  at  Martinmas  1620. 

"  28  Due  to  John  Baxter,  Edinburgh, 

Account  ending  27th  Oct.  1812,  .  £9   6  B 

Interest  from  27Ui  Oct.  1813,  .  3   6  5 


«< 


Sum, 


£12  15    I 
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"  (Entitled  on  back  thui :) 
"  State  of  Debts  due  by  Thomas  H.  Miller,  Esq.,  as  at  Mar- 


tinmas 1820.' 


Ci 


Copy  of  this  sent  to  Mr  H.  Miller." 


"Zd  Mureh  1837 The  Lord  Ordinary  having  heard  parties' 

procurators  upon  the  deposition,  and  additional  deposition  emit- 
ted by  the  defender  upon  the  reference  to  his  oath.  Finds  that 
the  said  deposition  does  not  prove  that  the  debts  pursued  for 
are  resting-owing :  Therefore,  assoilzies  the  defender  from  the 
eondttsions  of  the  action,  and  decerns :  Finds  the  pursuer,  as 
tmst-asaignee,  liable  to  the  defender  in  expenses,  in  so  far  as 
concerns  the  daim  for  John  Baxter,  from  the  commencement  of 
the  action,  and  in  so  far  as  conerns  the  claim  for  Robert  Steele 
from  the  date  of  the  sum  mentioned  in  the  defences  being  con- 
signed by  him  :  Allows  an  account  of  the  said  expenses  to  be 
given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  same 
and  to  report." 

Fyfe  reclaimed.     At  advising, 

P.  Robertson^  for  reclaimer^  argued  that  the  state  of 
debts  recovered  out  of  the  possession  of  the  trustee 
was  equal  to  the  writ  of  the  debtor,  who  was  his 
constituent,  and  was  sufficient  to  elide  prescription : 
Smith,  17th  February  1831.  A  copy  of  this  state  was 
sBDt  to  IMBller,  and  he  does  not  appear  to  have  object- 
ed to  it :  He  approved  of  it. 

Ixird  President — There  is  no  evidence  that  he  received  it,  or 
of  his  approvaL  If  you  could  make  out  that  Miller  approved 
of  it,  the  case  might  be  different;  but  there  is  no  doquet  even. 

P.  Robertson, — The  trust-deed  is  unfortunately  lobt ;  but  it 
is  admitted  that  there  was  such  a  deed,  and  a  relative  list  of 
debts.     The  trust-deed  just  forms  part  of  the  oath. 

Lord  Corehonse, — I  recollect  that  in  the  case  of  Robertson 
V.  Ecdes,  where  a  trust-deed  had  been  granted,  the  plea  of  pre- 
scription was  allowed  to  be  elided,  in  respect  of  a  state  of  debts 
which  was  recovered ;  but  then  it  happened  to  have  been  made 
out  by  the  truster  himself  in  relation  to  the  trust-deed  .*  (Supra, 
Vol  V.  p.  245 ;  Vol.  VI.  p.  320,  reversed  in  House  of  Lords.) 
The  case  is  different  here.  The  truster  does  not  acknowledge 
the  reality  of  the  debt.  He  says,  on  the  contrary,  that  he  knows 
Dotbing  about  it. 

Lord  PreBtdent, — In  that  case  the  plea  was  elided  very  clearly, 
because  the  trust-deed  was  extant,  and  the  state  was  made  up 
by  the  party.     It  is  very  different  here. 

Lord  Corekouse. — Here  we  are  without  the  deed,  and  we 
cannot  tell  whether  Miller  acknowledges  this  debt  in  it  or  not. 
The  deed  ought  to  have  been  produced,  to  show  how  it  bears  on 
the  question,  if  we  are  to  repel  the  plea  of  prescription. 

Lord  OilHes.^'l  am  of  the  same  opinion.  The  oath  speaks 
only  of  an  *'  excerpt."  What  evidence  is  that  of  an  acknow- 
ledgment of  the  debt  ?  It  does  not  appear  who  made  out  that 
state  or  excerpt,  or  that  Miller  received  the  copy. 

Lord  Mackenzie  concurred. 

The  G>urt  unanimously  adhered. 

Lord  Ordinary,  Cockhum. — Act.  P.  Robertson,  James  An- 
derson; Peter  Campbell,  S.S.C,  Agent Alt.  Solicitor-Ge- 
neral (Rutherfurd),  WUson;  John  Ronald,  S.S.C.,  Agent 

N.,  CferA— raD.F.] 


27 tk  June  1837. 
SscoND  Division (J.D.M.) 

No.  311. — William  Young,  Pursuer,  v.  Akdbew 
Paton  Bsll  and  Walter  Paton,  Defenders* 

Bill  of  Exchange— Onerosity—Proof-^Relief. 

In  an  action  against  the  indorsee  on  a  bill  by  the  ac- 
cepter thereof,  to  be  relieved  of  his  liability  as  such, 
on  the  ground  of  want  of  value,  the  Court,  by  a  majo- 
rity, held  that  he  could  only  get  quit  of  his  liabiUty 

SCOTTISH  JURIST. 


by  proving  his  averment  by  the  writ  or  oath  of  the 
indorsee,  for  ivhose  accommodation  the  bill  was  alleged 
to  have  been  drawn. 


27th  June  1837. 

Second  Division (J.D.M.) 

No.  312. — Chbistian  Stewabt  and  Children,  Pitr- 
suers,  V.  John  Menzies,  Defender. 

Seduction — Damages — Process  —  Summons — Conclusions —  Tn 

an  action  concluding  altemativelg  for  declarator  of  marriage,  or 
for  damages  for  seduction;  the  marriage  having  been  negatived 

— Seld  that  there  was  no  sufficient  proof  to  warrant  damages 
for  seduction.     Observed  on  the  bench,  that,  in  an  action  qf 

damages  for  seduction,  it  must  be  set  forth  in  the  libel  that 

seductive  arts  were  used. 

Sequel  of  case  reported,  Vol.  VI.  p.  125;  VII.  p. 
199;  VIII.  pp.  211  and  475. 

In  this  case,  the  summons  concluded  alternatively, 
either  for  declarator  of  marriage,  or  for  damages  for 
seduction.  Tlie  judgment  of  the  Court,  4th  February 
1836,  having  negatived  the  marriage,  on  the  conclu- 
sion for  damages,  the  Lord  Ordinary  found  that  there 
was  no  sufficient  proof  to  warrant  such,  and  on  a  re- 
claiming note  the  Court  adhered. 

Lord  Justice-  Clerk  observed :  The  question  to  be  considered 
is,  whether,  under  the  present  summons,  and  on  the  evidence, 
we  can  award  damages  for  seduction.  The  Lord  Ordinary's 
judgment  on  the  evidence  is  well  founded.  In  a  summons  for 
damages,  on  account  of  seduction,  it  must  be  set  forth  that  se- 
ductive arts  were  used.  Now,  in  the  present  case,  the  con- 
clusion is  introduced  as  an  alternative  at  the  end  of  a  summons 
concluding  for  declarator  of  marriage,  and  there  is  no  sufficient 
narrative  from  which  the  subsumption  can  be  drawn. 

Lord  Ordinary,  Jeffrey Act.  Solicitor- General  (Ruther- 

furd),  Ptttton;  Greig  and  Morton,  W.S.,  Agents. — Alt.  Dean 
of  Facultv  (Hope;,  Whigham ;  James  Fergusson,  W.S.,  Agent,. 
—t«^.  D.M.I 

28/A  June  1837. 

First  Division (G.D.F.) 

No.  313. — Benjamin  Abebnethie,  Pursuer,  v.  Lieu- 
tenant-General  Benjamin  Fobbes  or  Gobdon, 

Defender, , 

Blntail — Contravention— Irrltancy-^Purgation-^-4  party  died, 
leaving  a  deed  of  strict  entail  of  his  estate,  in  the  form  of 
a  bond  of  laillie  and  procuratory  of  resignation,  but  with- 
out  having  resigned  upon  the  procuratory,  so  as  to  complete 
the  title  in  his  own  person  under  the  entail,  77ie  deed  of 
entail  contained  a  destination  in  favour  of  the  entailer,  aiut 
after  his  death,  of  A.  and  his  heirs-male  in  fee  $  whom  faU- 
ing,  in  favour  of  B,  and  his  heirs^maU  ;  whom  failing ^  cer^ 
tain  other  substitutes.  Upon  the  death  of  the  entailer.  A., 
after  possessing  the  entailed  estate  for  some  years,  raised  an 
action  of  reduction  of  the  deed  of  entail,  on  the  ground  of 
certain  informalities  in  its  execution,  in  which  action  he  oh^ 
tained  a  decree  in  absence,  and  then  made  up  fee-simple  titles 
in  his  own  person.  Thereafter,  B,  raised  an  action  of  re- 
duction  reductive  of  the  decree,  and  of  declarator  of  the  va- 
Udity  of  the  entail,  and  farther  concluding  for  declarator  of 
devolution  in  his  favour,  in  respect  of  the  fee-simple  title. 
In  this  action  B.  obtained  decree,  so  far  as  regarded  the  first 
conclusion,  under  reservation  of  the  latter.  Thereafter,  pen- 
dente lite.  A,  made  up  titles  under  the  entail  b^  resignation 
on  the  procuratory  of  the  entailer — Held,,  in^ regard  to  the 
latter  conclusion,  (\,)  That  the  title  so  made  up  was  a  feudal 
title;  and,  (2,)  That  there  had  been  sufficient  purgation  of 
the  consequence  and  effect  of  the  fee-simple  title,  first,  in  re^ 
sped  of  the  title  so  made  tip  under  the  entail;  and^  second. 
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tfi  respect  ikat  A.  had  given  in  a  minuie,  btf  leave  of  the  Comrt, 
offering  caution,  in  the  event  of  the  estate  being  attached  or 
otherwise  affected,  in  consequence  of  A,*s  possession  in  fie- 
simple,  by  any  debt  or  deed  of  A,  during  the  interval  when  he 
so  possessed  the  entailed  estate. 

The  late  Lieutenant-General  Benjamin  Gordon  exe- 
cuted a  deed  of  entail  of  his  estate  of  Balbithan  in 
Aberdeenshire,  in  the  form  of  a  bond  of  tailzie  and  pro- 
curatory  of  resignation,  on  the  20th  July  1803,  and 
died  on  the  20th  November  following,  without  having 
executed  the  procuratory,  so  as  to  complete  a  title 
under  the  enUil.  The  Aeed  of  entail  was  conceived  in 
favour  of  certain  persons  as  liferenters,  and  the  entailer 
himself,  and  after  his  death,  the  defender  and  his  heirs- 
male  in  fee ;  whom  failing,  the  pursuer  and  his  heirs- 
male  ;  whom  failing,  certain  other  substitutes ;  and  it 
contained  the  requisite  irritant  and  resolutive  clauses, 
and  likewise  a  special  clause  prohibiting  the  defender 
and  the  other  heirs  of  entail  from  possessing  the  estate 
under  any  other  title  than  that  of  the  entail. 

Upon  the  death  of  the  entailer,  the  deed  was  recorded 
in  the  Register  of  Tailzies,  5th  July  1804,  and  the 
estate  was  possessed  by  one  of  the  liferenters,  the 
father  of  the  defender,  for  some  years.  Several  years 
after  the  death  of  the  entailer,  and  the  said  liferenter 
having  also  died,  the  defender  raised  an  action  of  re- 
duction of  the  deed  of  entail,  in  which  he  obtained 
decree  in  absence  as  follows : 

'*  22J  June  1822 The  Lord  Ordinary  having  advised,  fcc.. 

Finds  that  there  was  a  blank  in  the  deed  of  taUzie  challenged 
at  the  time  it  was  executed,  and  that  an  important  clause  was 
afterwards  inserted  in  the  blank  space :  Finds  that  the  said  deed 
is  false  in  its  date,  and  therefore  reduces,"  &c. 

On  obtaining  this  decree,  the  defender  made  up 
titles  to  the  estate  in  fee-simple,  by  precept  from 
Chancery,  and  infeftment,  recorded  in  the  General 
Register  of  Sasines,  26th  November  1822. 

In  1833,  the  pursuer,  with  consent  of  his  assignees 
under  a  commission  of  bankruptcy,  raised  a  summons 
of  reduction  reductive  of  the  decree  in  absence,  and  also 
of  certain  titles  which  had  erroneously  been  made  up 
under  the  entail  during  the  life  of  the  liferenter  above 
mentioned,  and  which  had  likewise  been  reduced  by 
said  decree  in  absence,  and  also  of  the  said  fee-simple 
titles,  with  conclusions  to  have  the  validity  of  the  deed 
of  entail  declared ;  and  farther  concluding  for  declarator, 
to  the  effect  that  the  defender  had  committed  a  con- 
travention of  the  entail,  and  violation  of  its  provisions, 
whereby  he  had  incurred  an  irritancy  of,  and  amitted, 
lost,  and  forfeited  his  right,  title,  and  interest  to  the 
whole  entailed  lands,  and  others  specified  in  the  said 
.  deed  of  entail,  and  his  right,  title,  and  interest  therein 
was  then,  and  should  in  all  time  coming  be  void  and 
extinct ;  and  that  the  said  lands  and  others,  with  the 
rents,  &c.,  had  fallen,  devolved,  and  accresoed,  and  did 
then  belong  to  the  pursuer,  in  the  same  manner,  and  as 
fully  and  freely  in  every  respect,  as  if  the  said  defender 
had  never  been  in  the  possession  of  the  said  estate,  or 
had  never  been  called  to  the  succession  under  and  by 
virtue  of  the  said  deed  of  entail,  or  as  if  he  were 
naturally  dead ;  and  that  the  pursuer  had  right  to  make 
up  and  complete  titles  in  his  own  person  to  the  entailed 
estate.     There  was  also  an  alternative  conclusion,  to 
the  effect  that  the  defender  should  l>e  ordained  to  make 


up  proper  titles  under  the  entail.  It  was  alleged  hy 
the  pursuer  in  his  summons,  as  the  cause  of  the  pre- 
vious decree  having  passed  in  absence,  that  he  was 
then  in  South  America,  where  he  had  been  obliged  to 
accept  a  situation  under  a  mining  company,  in  conse- 
quence of  having  been  unfortunate  in  business  in  Lon- 
don, and  that  the  only  other  substitutes  were  non 
valentes  agere;  his  brother,  the  next  substitute,  being 
then  dead,  and  Sir  John  Gordon,  the  only  other  sub- 
stitute, being  on  service  in  the  East  Indies ;  and  it  was 
further  alle^  that  the  defender  bad  taken  an  undae 
advantage  of  these  circumstances.  In  his  defences, 
the  defender  maintained  the  validity  of  the  decree  in 
absence,  but  there  was  no  plea  in  defence  against  the 
conclusion  for  devolution.  The  record  was  closed  on 
Uie  summons  and  defences.  On  the  4th  July  1834, 
Lord  Jeffrey,  Ordinary,  pronounced  an  interlocutor, 
reducing  the  decree  in  absence,  and  decerning  in  terms 
of  the  other  reductive  conclusions  of  the  libel ;  but  his 
Lordship  superseded 

"  the  consideration  of  the  other  concloiioiis  of  the  libel,  as  to 
the  defender  having  incurred  an  irritancy,  and  the  punuer  being 
entitled  to  enter  to  possession  of  the  estate.** 

To  this  inta^ocutor  the  Court,  in  substaooe,  €adhendy 
on  17th  January  1835. 

On  the  above  judgment  being  pronounced,  the  pur- 
suer proceeded  to  insist  in  the  remaining  oondusions 
of  his  libel,  when  the  defender  craved  leave  of  the 
Lord  Ordinary  to  give  in  a  minute,  setting  fortiit  that 
since  the  judgment  was  pronounced,  he  had  been  pre- 
pared to  comity  with  all  the  provisions  in  the  entail ; 
that,  in  the  first  place,  he  had  resumed,  and  intended 
thereafter  constantly  to  use,  bear,  and  retmn  the  sur- 
name, and  arms,  and  designation  of  the  entailer ;  and 
that  he  had  also,  since  the  date  of  the  judgment,  served 
himself  heir  of  tailzie  to  the  entailer,  preparatory  to 
passing  a  crown-charter  on  the  procuratory  in  the  deed 
of  entail ;  and  under  these  circumstances,  he  submitted 
that  he  was  entitled  to  absolvitor  from  the  remaining  con- 
clusions of  the  summons,  on  the  following  grounds : — 
(1.)  Assuming  that  an  irritancy  had  been  iocorred,  it 
was  purged,  and  it  was  competent  for  an  heir  of  entail 
to  protect  himself  against  the  forfeiture  of  his  right  to 
an  entailed  estate,  by  purging  the  irritancy  at  any  time 
before  the  decree  of  forfeiture  is  pronounced.  (2.)  As 
the  alleged  acts  of  irritancy  had  been  incurred  uiodcr 
the  express  sanctipn  and  authority  of  a  decree  of 
Court,  which  was  pronounced  in  an  action  to  which 
the  pursuer  had  been  cited  as  a  party,  and  after  full  con- 
sideration of  the  proof  adduced,  and  of  the  other  circum- 
stances of  the  case,  any  attempt  to  forfeit  the  defender's 
right  to  the  entailed  estate  was  entirely  groundless. 
(3.)  Considering  the  difficulties  of  the  case,  and  the  cir- 
cumstances under  which  the  pursuer^  action  was  brought 
forward,  there  was  no  ground  for  awarding  expenses 
against  the  defender.  The  pursuer  objected  m  Mo  to 
the  introduction  of  this  minute,  on  the  ground  that  it 
was  contrary  to  established  form,  and  a  mere  attempt 
to  evade  the  law,  by  stating  pleas  in  law  whioh  ought 
to  have  been  pleaded  before  the  record  was  dosed: 
That  as  the  defender  had  not  pleaded  that  purgation 
was  admissible  in  the  present  case,  it  was  incompetent 
at  that  stage  of  the  cause  to  make  an  affet  to  purge. 
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The  Lord  Ordinary  (Cockbum)  then  pronounced 
the  foUowing  interlocutor : 

"  26M  February  1835. — In  respect  that  the  defender  holds 
that  he  is  still  entitled  and  able  to  purge  the  alleged  irritancy, 
snd  tenders  a  minute  said  to  contain  his  proposal  for  doing  so, 
the  Lord  Ordinary  allows  the  said  minute  to  be  received ;  re- 
serving consideration  of  its  effect,  and  not  opening  up  the  re- 
cord, or  holding  this  minute  to  be  part  thereof,  or  this  recep- 
tion of  the  paper  as  any  recognition  of  its  competency  in  whole 
or  in  part,  but  merely  as  containing  a  proposal  by  the  defender 
for  purging,  and  reserving  all  questions  of  expenses  hoc  siatu  ; 
and  allows  the  said  minute  to  be  answered  by  Tuesday,  if  the 
pursuer  shall  think  proper, — it  being  the  Lord  Ordinary's  in- 
tention to  hear  parties  fiilly  on  the  whole  remaining  points  of  the 
esse,  after  it  shall  be  seen  whether  the  pursuer  means  to  an- 
swer or  not,  and  to  decide  nothing  at  present,  except  that  the 
minute  must  be  considered,  and  therefore  must  be  hoc  atatu  re- 
ceived.*' 

The  Lord  Ordinary  having  thereafter  allowed  the 
minute  to  be  seen  and  answered,  and  answers  having 
been  lodged,  his  Lordship  pronounced  this  interlocu- 
tor: 

"  7th  March  1885.—The  Lord  Ordinary  having  considered  the 
minute  by  the  defender.  No.  57-^  of  process,  and  the  answers 
thereto.  No.  59,  and  having  heard  pardes  thereon,  and  on  the 
due  course  of  proceeding.  Finds  that  the  defender's  offer  to  purge 
sny  irritancy  that  may  have  been  incurred  may  be  regularly  en- 
tertained, though  not  stated  in  the  original  record :  Receives  the 
minute  as  an  offer  of  purgation,  and  appoints  parties  to  debate 
on  the  defender's  claim  to  be  allowed  to  purge,  and  on  all  the 
other  points  reserved  by  the  interlocutor  of  Lord  JeflBrey,  of 
4th  July  1834." 

To  this  interlocutor  is  added  the  following  note : 

"  If  the  offer  to  purge  is  to  be  received  as  a  defence,  the 
pursuer's  oljection  to  the  minute  would  be  well  founded  ;  but 
no  such  offer  b  alluded  to  in  the  record,  and  no  motion  has 
been  made  to  have  the  record  opened :  But  it  is  not  a  defence ; 
on  the  contrary,  it  is  perfectly  consistent  with  an  admisrion  that 
sn  irritancy  his  been  incurred,  or  probably  with  an  uaextracted 
decree  declaring  it.  The  offer  to  purge  only  arises  on  the  as- 
sumption of  the  irritancy,  and  it  is  not  meant  as  a  defence  against 
that  conclusion,  but  as  an  equitable  mode  of  satisfying  it ;  and 
therefore  it  can  never  form  a  proper  part  of  the  record,  unless 
the  pursuer  were  to  bring  it  out  by  a  conclusion  against  the 
competency  of  purgadon.  If  the  offer  is  to  be  received  at  all, 
it  hi  not  easy  to  prescribe  its  exact  form ;  because  the  Judicature 
Act  does  not  apply  to  minutes.  This  one  appears  as  regular  as 
most  others,  and  it  has  not  been  received  as  correct  in  its  state- 
ments, but  merely  as  the  defender's  offer.  Certain  things  were 
pressed  on  the  Lord  Ordinary  in  consequence  of  the  defender's 
announced  intentioa  to  do  something  new  with  his  titles.  The 
Lord  Ordinary  cannot  interfere  with  this.  The  pursuer  will 
receive  from  the  maxim,  pendemie  /tie,  ^.,  all  the  protection  he 
is  entitled  to." 

Thereafter,  viz^  18th  June  1835,  the  Lord  Ordinary 
allowed  the  defender  to  make  an  addition  to  his  minute, 
to  the  effect,  that  he  had  now  completed  a  valid  and 
unexceptionable  feudal  title  to  the  estate  of  Balbithan, 
in  terms  of  the  original  deed  of  entail,  dated  2d  June 
then  ourrent,  proceeding  on  the  procuratory  contained 
in  the  said  deed  of  tailzie  connected  by  the  retour  of 
his  general  service  as  heir  of  tailzie  and  provision,  be- 
fore referred  to,  and  by  instrument  of  sasine  following 
thereon,  dated  6th,  and  registered  in  the  General  Re- 
gister of  Sasines  at  Edinburgh,  the  9th  days  of  June 
aforesaid. 

The  Lord  Ordinary  having  then  heard  the  counsel 
for  the  parties  upon  the  whole  cause,  ordered  mutual 


cases  to  be  prepared,  which  his  Lordship  ultimately  re- 
ported to  the  Court. 

The  cause  then  came  on,  in  the  course  of  the  rolls, 
to  be  advised  on  the  2d  of  February  1837,  but  their 
Lordships  delayed  the  cause  for  further  consideration ; 
and,  after  several  delays  for  the  above  purpose,  and 
their  Lordships  having  in  the  interval  expressed  an 
opinion  that  they  did  not  consider  there  had  been  com- 
plete purgation,  as  contended  for  by  the  defender,  the 
Court  suggested  that  sufficient  purgation  might  per- 
haps be  effected  by  the  defender  finding  caution  to 
purge  any  irritancy  which  might  have  been  incurred 
during  his  possession  in  fee-simple.  The  defender 
then  gave  in  a  minute,  in  which  he  stated,  that,  with  a 
view  to  meet  the  ground  on  whidi  decree  of  forfeiture 
of  the  estate  was  sought  for  against  the  defender,  in 
respect  of  the  risk  to  which  the  estate  b  said  to  have 
been  exposed  during  the  time  the  titles  were  made  up 
in  fee-simple,  in  case  the  defender  had  then  contracted 
debts,  that  is,  prior  to  the  9th  day  of  June  1835,  being 
the  date  of  recording  the  sasine  proceeding  on  the 
Crown-charter,  expede  on  the  procuratory  contained 
in  the  disposition  and  deed  of  entail  of  the  said  estate 
of  Balbithan,  he,  the  said  defender,  distinctly  averring 
that  there  were  no  debts  in  existence  prior  to  the  period 
above  mentioned,  and  that  he  had  executed  no  deeds, 
and  granted  no  obligations  or  securities  of  any  sort  or 
kind,  of  whatever  description,  which  could  i^ect,  or 
purported  to  affect,  or  relate  to  the  said  estate,  directly 
or  indirectly,  is  ready  and  willing  to  find  the  most 
ample  and  suffident  caution  and  security,  to  the  effect 
that  he  had  contracted  and  now  owes  no  debts  what- 
ever, incurred  before  the  said  9th  day  of  June  1835, 
and  that  no  debts  contracted  by  him  prior  to  the  period 
before  mentioned  should  ever  be  made  available  against 
the  said  estate  of  Balbithan ;  and,  of  course,  that  all 
such  debts,  and  all  adjudications  or  diligences  which 
might  be  led  therefor,  should  be  redeem^  within  five 
years  from  the  date  of  such  adjudications,  and  the 
estate  of  Balbithan  disburdened  of  the  same,  in  terms 
of  the  condition  to  that  effect  contain^  in  the  original 
deed  of  entail,  or  within  such  other  time  as  the  Court 
may  be  pleased  to  appoint ;  and  further,  that  he  has 
executed  no  deeds,  and  granted  no  obligations  or  se- 
curities, of  any  sort  or  kind,  of  whatever  description, 
which  could  affect,  or  purported  to  effect,  or  related  to 
the  said  entailed  estate,  or  which  could  ever  be  made 
to  affect  or  relate  to  the  said  estate,  directly  or  indi- 
rectly. The  minute  having  been  allowed  to  be  seen, 
counsel  were  again  heard  for  and  against  its  admis- 
sion.   In  the  course  of  the  argument,  it  was 

Pleaded  for  the  pursuer — (1.)  The  terms  of  the  Sta- 
tute 1685,  c.  22,  exclude  the  possibility  of  the  applica- 
tion of  purgation  to  the  present  case.  The  main  ob- 
ject of  that  Statute  was  to  do  away  with  all  doubts  as 
to  the  jpower  of  a  party  to  transfer  a  right  of  property 
to  his  heir,  and,  at  the  same  time,  to  deny  him  the  or- 
dinary rights  of  a  proprietor.  It  was  therefore  enacted, 
that  it  should  thenceforth  be  competent  for  the  lieges 
to  affect  their  estates,  in  the  persons  of  their  heirs,  with 
irritant  and  resolutive  clauses,  whereby  it  should  not  be 
lawful  to  the  heirs  of  tailzie  to  sell,  annailzie  or  dis- 
pone the  said  lands,  or  any  part  thereof,  or  contract 
debt,  or  do  any  deed  whereby  the  same  might  be  ap- 
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prised,  adjudged,  or  evicted  from  the  other  substitutes 
in  the  tailzie,  or  the  succession  frustrate  or  interrupted, 
declaring  all  such  deeds  to  be  in  themselves  null  and 
void ;  and  that  the  next  heir  of  tailzie  might  imme- 
diately upon  contravention  pursue  declarator  thereof, 
and  serve  himself  heir  to  him  who  died  last  infefb  in 
the  fee,  and  did  not  contravene.  Now,  these  irritant 
and  resolutive  clauses  were  manifestly  clauses  pre- 
viously well  known  in  the  law  as  applicable  to  con- 
tracts, and  their  operation  was  such  as  the  Statute  in- 
dicates, viz.,  that  all  deeds  done  by  any  of  the  parties 
to  contracts,  in  breach  thereof,  were  avoidable,  or  an- 
nullable, and  that  the  other  parties  to  the  contract  might 
apply  to  the  Court  to  avoid  or  annul  the  same.  Accord- 
ingly, the  right  being  in  subsistence  till  so  avoided  or  an- 
nulled, it  had  been  the  practice  of  the  Court  to  admit 
the  application  of  the  doctrine  of  purgation  to  such 
cases,  and  to  allow  the  party  whose  right  they  could 
otherwise  annul  or  avoid,  to  purge  the  irritancy  before 
decree.  So  also,  when  these  clauses  were  extended  by 
the  Statute  against  onerous  third  parties  dealing  with 
heirs  of  entail,  the  doctrine  of  purgation  might  reason- 
ably be  applied  by  the  Court  to  cases  of  contravention 
of  these  irritant  and  resolutive  clauses,  by  alienation 
of  the  tailzied  estate,  or  the  contraction  of  debt,  al- 
though no  case  had  yet  occurred  in  which  the  Court 
had  so  applied  the  doctrine  of  purgation.  The  pre- 
sent, however,  is  not  a  case  of  contravention  of  the 
irritant  and  resolutive  clauses  in  the  entail ;  it  is  a 
case  for  which  the  Statute  has  provided  by  a  totally 
separate  and  distinct  provision,  to  the  following  effect : 
namely,  "  It  is  always  hereby  declared,  that  if  the 
said  provisions  and  irritant  clauses  shall  not  be  re- 
peated in  the  rights  and  conveyances,  whereby  any 
of  the  heirs  of  tailzie  shall  bruik  or  enjoy  the  tail- 
zied estate,  the  said  omission  shall  import  a  contra- 
vention of  the  irritant  and  resolutive  clauses  against 
the  person  and  his  heirs  who  shall  omit  to  insert  the 
same,  whereby  the  said  estate  shall  ipso  facto  fall,  ac- 
cresce,  and  be  devolved  to  the  next  heir  of  tailzie,  but 
shall  not  militate  against  creditors,  and  other  singular 
successors,  who  shsJl  happen  to  have  contracted  bona 
fide  with  the  person  who  stood  infefl  in  the  said  estate, 
without  the  said  irritant  and  resolutive  clauses  in  the 
body  of  his  right.''  Now,  what  the  pursuer  complains 
of  in  the  present  instance  is,  not  that  the  defender 
has  contravened  the  irritant  and  resolutive  clauses  in 
the  entail,  whereby  the  pursuer  might  obtain  a  decree 
of  the  Court  cutting  down  the  right  of  a  third  party, 
acquired  in  opposition  to  these  irritant  clauses,  and  so 
also  resolve  the  right  of  the  contravener ;  but  what  he 
complains  of  is,  that  the  defender  has  contravened  an 
express  provision  of  the  Statute,  which  provides,  that  the 
estate  shall,  in  such  case,  ipso  facto  devolve  to  the  pur- 
suer. So  far  is  the  pursuer  from  being  in  a  situation  to 
take  advantage  of  the  irritant  clauses  in  the  entail,  that 
the  very  act  and  deed  of  the  defender,  which,  by  the 
very  words  of  the  Statute  creates  an  ipso  facto  de- 
volution, does,  by  the  express  provision  of  the  same 
clause  in  the  Statute,  debar  the  pursuer  from  taking 
advantage  of  the  irritant  clauses  against  parties  who 
may  have  contracted  with  the  defender  while  he  pos- 
sessed in  contravention  of  the  Statute.  It  is  in  vain 
to  Contend,  in  contradiction  to  the  words  of  the  Statute, 


that  the  Legislature  did  not  mean  to  provide  for  an 
ipso  facto  devolution.     If  such  words  had  not  been 
used,  but  others  of  an  equivocal  nature,  still  every  cor- 
responding expression  in  the  clause  adverted  to,  would 
sufficiently  establish  that  the  Legislature  meant  to  pro- 
vide an  ipso  facto  devolution.     In  ikie  first  place,  in 
contradistinction  to  the  clause  in  the  Statute  permitting 
the  operation  of  irritant  and  resolutive  clauses,  which 
requires  a  process  to  be  brought  by  the  next  substitute, 
there  is  no  provision  in  the  clause  founded  on  by  the 
pursuer  ^  for  bringing  any  process  whatever  before  the 
Court  for  the  purpose  of  cutting  down  a  subsisting 
right.     On  the  contrary,  the  Statute  itself  provides 
the  remedy.     In  the  «f<;on^ place,  it  is  provided  in  this 
clause  of  the  Statute,  that  the  omission  of  the  said  pro- 
visions, &c.,  shall  import  a  contravention  of  the  irritant 
and  resolutive  clauses.     Now,  the  defender  contends, 
and  the  pursuer  admits,  that  there  is  no  contravention 
of  the  irritant  and  resolutive  clauses  in  the  entail,  till 
decree  of  declarator  of  irritancy  is  pronounced.     Thus, 
then,  the  Statute  manifestly  places  the  party  who  has 
contravened  this  special  provision  of  the  Statute,  pre- 
cisely in  the  situation  of  the  party  who  has  contravened 
the  irritant  and  resolutive  dauses  in  the  entail,  after 
decree  of  declarator  has  been  pronounced  against  him, 
when,  ex  concessis^  there  can  be  no  purgation.     In  the 
third  place,  it  is  provided,  that  the  omission  to  insert 
the  provisions  of  the  entail,  in  the  title  by  whtch  the 
heir  holds  the  estate,   shall  import  a  contravention 
against  that  person  and  his  heirs*     Now,  if  it  had  been 
intended  that  the  contravener  should  not  ipso  facto  lose 
his  right,  but  that  his  right  should  subsist  till  cut  down 
by  the  Court,  why  would  the  Legislature  have  prevented 
the  estate  from  passing  to  the  heirs-at-law  of  the  con- 
travener, till  the  right  was  so  cut  down  by  a  substitute 
under  the  entail?  In  the ybur^A  place,  it  is  manifest,  that 
the  Legislature  intended  an  i/mo  ^^h^o  devolution,  from 
their  having  provided  for  the  maintenance  of  the  rights 
of  bona  fide  contractors,  notwithstanding  the  devolu- 
tion ;  because,  unless  there  had  been  an  ipso  facto  de- 
volution in  favour  of  the  next  substitute,  the  right  of 
parties  so  contracting  would  have  attached  upon  the  sub- 
sisting fee-simple  tifle  at  common  law.     The  defender's 
argument,  in  support  of  purgation,  rests  upon  a  wilful 
overlooking  of  the  distinction  between  the  declarator 
raised  by  the  pursuer  (which  is  used  by  him  merely  as 
the  most  formal  evidence  of  his  title,  a|id  which  simply 
requires  that  the  Court  should  declare  a  past  event, 
viz.  the  devolution  of  the  estate  in  his  favour  by  force 
of  the  Statute),  and  the  declarator  which  is  required 
by  the  Statute,  in  case  of  contravention  of  the  irritant 
and  resolutive  clauses  in  the  entail,  which  is,  in  sub- 
stance and  effect,  a  rescissory  action,  whereby  the 
Court  are  authorised  to  cut  down  the  right  of  the  con- 
tractor with  the  heir  of  entail,  as  a  necessary  step  to 
the  resolution  of  tlie  right  of  the  contravener.     To  at- 
tempt to  apply  the  doctrine  of  purgation  to  such  a  case 
as  the  present,  would  be  to  give  relief  against  the  ex- 
press provisions  of  a  Statute;  in  other  words,  to  violate 
and  disregard  the  enactments  of  the  Legislature. 

(2.)  But,  independently  of  the  special  provision  of  the 
Statute,  which  is  primarily  relied  upon  by  the  pursue, 
it  is  conceived  to  be  indisputable,  that  the  entailer,  as 
an  ordinary  testator,  had  power  to  create  a  devolutioo 
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in  favour  of  the  next  substitute,  in  the  event  which  has 
occurred,  provided  such  devolution  does  not  operate 
prejudicially  to  third  parties.  The  power  to  prevent 
a  defeasance  of  the  intention  of  a  testator,  by  means 
of  a  clause  of  devolution,  has  been  given  effect  to  by 
this  Court  in  repeated  instances,  and  it  is  expressly 
recognised  and  confirmed  by  the  Statute  1685,  c.  22, 
which  takes  for  granted  that  the  intentions  of  a  testa- 
tor must  be  given  effect  to  in  all  questions  inter  Jueredes. 
So  far  from  being  entitled  to  defeat  the  intentions  of 
a  testator,  either  by  applying  the  doctrine  of  purga- 
tion, or  otherwise,  when  his  donees  alone  are  con- 
cerned, it  is  the  bounden  duty  of  the  Court  to  carry 
his  intentions  into  complete  effect,  where  these  inten- 
tions are  clear  and  explicit,  and  neither  unlawful  nor 
impossible. 

(3.)  The  doctrine  of  purgation  is  applicable  only  to 
cases  of  neglect  or  failure  in  performance,  and  not  to 
eases  of  positive  contravention :  it  was  only  so  applied 
in  the  Roman  law,  and  it  has  never  been  otherwise 
applied  in  the  law  of  Scotland. 

(4.)  But  assuming,  for  the  sake  of  argument,  that 
the  doctrine  of  purgation  could  be  legally  applied  to 
such  a  case  as  the  present,  it  is  denied  that  the  title, 
which  has  been  attempted  to  be  made  up  by  the 
defender,  could  be  of  any  avail  for  this  purpose ;  be- 
cause, so  far  from  being  a  complete  feudal  title,  it  is 
a  mere  nullity.  When  the  succession  opened  to  the 
defender,  the  subsisting  investiture  in  this  estate  was 
a  fee-simple  investiture,  because  the  entailer  had  not 
executed  the  procuratory,  or  taken  infeflment  under 
the  entail.  The  defender,  instead  of  taking  up  the 
procuratory,  and  obtaining  from  the  superior  a  new 
investiture  under  the  entail,  did,  by  service  as  heir-at- 
law,  take  from  the  superior  a  renewal  of  the  previous 
fee-simple  investiture  which  subsisted  in  the  person  of 
his  ancestor,  and  so  became  the  party  last  infefl  in 
this  estate.  If  then,  according  to  &e  defender's  argu- 
ment, the  Statute  did  not  operate  a  devolution  ipso  facto 
in  favour  of  the  pursuer,  the  defender,  at  the  time  when 
he  attempted  to  make  use  of  the  entailer's  procuratory, 
was  himself  the  vassal  last  infeft  in  the  estate,  and  being 
so,  the  procuratory  of  the  entailer  would  be  altogether 
inept  and  exhausted.  It  would  be  utterly  subversive 
of  every  established  principle  of  conveyancing,  to  hold 
that  a  competent  resignation  can  be  made  into  the 
hands  of  the  superior  by  any  one  but  the  vassal  last 
infeft.  Hence,  but  for  the  provision  of  the  Statute,  it 
would  be  the  defender  alone  who  could  competently 
resign ;  and  it  is  manifest  that  resignation  by  him  into 
the  hands  of  his  superior,  and  a  new  grant  by  the  su- 
perior in  terms  of  the  entail,  would  be  an  entail  created 
not  by  the  entailer,  but  by  the  defender  himself,  which, 
according  to  the  decision  in  the  case  of  Agnew,  would 
render  the  estate  liable,  as  well  for  the  future  as  the 
past  debts  and  deeds  of  the  defender.  It  was  just  to 
provide  against  such  a  position  of  matters,  that  the 
Statute  has  created  an  ipso  facto  devolution  in  favour 
of  the  next  heir.  It  is  in  vain  to  say,  that  the  reduc- 
tion of  the  fee-simple  titles  by  the  pursuer  could  pave 
the  way  for  the  defender,  because  that  reduction  only 
operates  so  far  as  the  interest  of  the  pursuer  is  con- 
cerned. These  titles  could  not  be  reduced  as  invalid ; 
because,  except  for  the  Statute,  they  would  be  a  suf- 


ficient and  habile  title ;  and  besides,  the  Statute  pre- 
serves them  for  the  benefit  of  bona  fide  contractors. 

(5.)  Purgation  being  an  equitable  remedy,  it  is  essen- 
tial that  the  defender  should  have  acted  equitably,  in 
placing  himself  in  such  a  situation  as  to  require  the  aid 
of  an  equitable  remedy.  But,  in  the  present  instance,  the 
conduct  of  the  defender  has  been  altogether  inequitable. 
His  object  was  to  deprive  the  pursuer  of  his  just  and 
legal  rights.  He  took  an  undue  advantage  of  the  ab- 
sence of  the  pursuer,  and  all  parties  interested  in  op- 
posing his  proceedings,  and  he  obtained  his  decree  in 
absence,  not  only  by  false  allegations,  but  by  allega- 
tions which  there  is  complete  evidence  in  process  to 
show  that  he  knew  to  be  false.  He  alleged  that  the 
deed  of  entail  was  false  in  its  date,  and  yet,  at  the 
same  time,  his  own  agent  was  in  possession  of  a  holo- 
graph letter  of  the  entailer,  written  unico  contextu  with 
the  deed,  from  which  the  testing  clause  was  filled  up, 
but  that  letter  was  purposely  kept  back,  and  never  ap- 
peared till  it  was  draped  from  the  repositories  of 
the  agent  by  a  diligence  in  the  present  process ;  and 
upon  its  production,  the  defender  retracted  his  alle- 
gations. 

(6.)  As  to  the  proposal  for  finding  caution,  it  is  in  it- 
self condemnatory  of  the  case  of  the  defender  upon  his 
own  showing,  because  it  proceeds  on  an  admission,  1st, 
that  the  estate  may  be  attached  for  debt;  and,  2^ 
that  it  may  be  sold.  The  estate,  as  it  was  left  by  the 
entailer,  could  neither  be  attached  for  debt,  nor  could 
it  be  sold :  How  then  is  it  possible  to  say,  that  matters 
are  restored  to  their  original  position  ?  If  such  an  of- 
fer as  this  is  to  be  held  as  a  mode  of  purgation,  entails 
are  at  an  end ;  because  an  heir  of  entail  who  has  sold 
half  of  the  estate,  or  contracted  debt  to  that  amount, 
would  have  no  more  to  do  than  to  come  forward  and 
admit  the  fact,  and  offer  caution.  But,  again,  it  is 
clear,  according  to  the  express  words  of  the  Statute, 
if  a  party  makes  up  a  title,  omitting  the  provisions  of 
the  entail,  that  the  estate  is  liable  for  his  contractions 
during  the  whole  course  of  his  possession.  It  is  enough 
for  the  bona  fide  contractor,  that  he  sees  the  heir  of 
entail  in  possession,  and  that  there  is  an  unlimited  title 
in  his  person  upon  record.  The  bona  fide  contractor  is 
not  bound  to  search  behind  or  beyond  the  unlimited 
title :  all  that  he  is  bound  to  do  is,  to  satisfy  himself 
that  the  party  with  whom  he  contracts  is  still  in  pos- 
session of  the  estate.  Any  other  construction  of  the 
Statute  would,  instead  of  making  it  a  benefit  to  the 
bona  fide  contractor,  make  it  a  means  of  injuring  and 
ensnaring  him.  As  to  the  clause  in  the  entail,  which 
has  given  rise  to  the  offer  to  redeem  within  five  years, 
it  is  a  well  known  clause  in  entails,  and  relates  exclusively 
to  debts  of  the  entailer,  and  to  such  statutory  and  other 
burdens  as  may  attach  upon  all  entailed  estates,  though 
complete  and  perfect  in  all  respects,  both  as  regards 
the  original  construction  and  completion  of  the  entail, 
and  the  subsequent  acts  and  deeds  of  the  heirs  of  en- 
tail. It  has,  therefore,  no  reference  whatever  to  the 
present  case. 

Pleaded  for  the  defender — (1.)  The  distinction  at- 
tempted to  be  drawn  by  the  pursuer,  as  to  the  provi- 
sions of  the  Statute,  are  unfounded — it  is  unknown  in 
practice,  and  is  not  recognised  in  the  decisions  of  the 
Court,  or  in  the  dicta  of  the  Judges,  or  by  any  of  our  lead- 
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ing  institutional  writers.  It  is  said  that  all  other  acts  can 
only  infer  forfeiture  through  the  intervention  of  a  de- 
clarator, but  that  the  omission  to  insert  the  feneing 
clauses  involves  an  immediate  and  instant  devolution 
on  the  next  heir.  But  this  argument  admits  of  many 
obvious  answers :  1^  The  clause  in  the  Statute  on 
which  this  whole  argument  is  built,  does  not  bear  out 
the  superstructure  that  has  been  raised  on  it  It  oc- 
curs in  the  latter  part  of  tlie  Statute,  where  it  was 
thought  necessary  to  introduce  certain  provisions  in 
favour  of  creditors  and  purchasers ;  and  it  seems  to 
have  been  thought  right  to  repeat  the  penalty  against 
the  contravening  heir,  so  as  to  prevent  its  being  sup- 
posed that  the  sanction  given  to  the  acts  of  contra- 
vention might  be  held  as  controlling  or  modifying  the 
penal  consequences  as  in  a  question  with  the  heir.  Ac- 
cordingly, the  Statute  merely  declares,  ^^  that  the  said 
omission  shall  import  a  contravention  of  the  irritant 
and  resolutive  clauses  against  the  person  and  his  heirs 
who  shall  omit  to  insert  the  same,  whereby  the  said 
estate  shall  ipso  facto  faU,  accresce,  and  be  devolved 
to  the  next  heir  of  tailzie,  but  sliall  not  militate  against 
creditors  and  other  singular  successors,  who  shall  have 
contracted  bona  fide  with  the  person  who  stood  infeft 
in  the  said  estate''  without  such  clauses.  There  is  here 
no  exclusion  of  this  act  of  contravention  from  the  other 
provisions  of  the  Statute  in  favour  of  the  contravening 
heir.  It  is  not  visited  with  a  severer  or  more  rigorous 
infliction  of  the  penalty  than  any  other  act  of  contra- 
vention ;  and  as  an  error  may  be  committed  in  com- 
pleting a  fee-simple  investiture  with  the  utmost  b(ma 
fideSf  under  a  perfect  conviction  that  the  entail  is  not 
efiectual,  and  as  that  error,  when  committed,  may  draw 
after  it  no  injury  to  the  substitute  heirs,  if  properly  re- 
medied, there  is  no  reason  in  principle,  or  in  the  words 
of  the  Statute,  why  it  should  instantly  be  enforced  with- 
out declarator,  and  without  allowing  the  heir  an  opppor- 
tunity  to  purge  it  But,  2if,  This  statutory  penalty  is  in 
exact  accordimce  with  the  conventional  penalty  declared 
in  the  resolutive  clauses,  according  to  uie  form  usually 
adopted  in  the  style  books.  The  resolutive  clause,  ac- 
cording to  its  usual  form,  bears,  that  in  the  event  of  any 
irritancy  being  committed,  the  right  of  the  contraven- 
ing heir  shall  be  annulled,  and  the  estate  shaU,  ipso 
facto^  devolve  and  accresce  to  the  next  substitute.  The 
legal  irritancy  is  not  conceived  in  more  comprehensive 
terms  than  the  conventional  one.  And  as  it  is  a  point 
conceded  by  all  parties,  that  a  penalty  which  is  em- 
bodied as  a  substantive  condition  of  the  contract,  re- 
ceives a  stricter  interpretation  than  the  one  deriving  its 
efficacy  exclusively  from  statute,  it  follows  by  necessary 
consequence,  that  this  provision  of  the  Statute,  as  to  the 
omission  of  the  fencing  clauses,  cannot  receive  more  effect 
than  if  it  had  stood  on  the  ordinary  resolutive  clause 
contained  in  the  deed  of  entail. 

(2.)  There  is  no  analogy  between  the  case  of  an  or- 
dinary testament  and  a  deed  of  strict  entaiL  They  are 
interpreted  by  different  rules.  Testaments  are  favour- 
ably interpreted,  whereas  entails  are  strictissimi  juris^ 
and  no  effect  is  given  to  intention. 

(3.)  All  contraventions  of  entaila  have  been  hitherto 
regarded  as  irritancies,  and  as  such  they  are  purge- 
able.  The  pursuer  himself  has  not  rested  his  case, 
in  his  summons,  upon  the  Statute,  as  contradistin- 


guished from  the  irritant  clauses  in  the  entail.     The 
uniform  tendency  of  this  Court  has  been  to  allow  irri- 
tancies to  be  purged,  when  they  can  be  purged.     Of 
this  there  are  innumerable  instances;    ».  e.,   in  the 
case  of  wadsets,  leases,  and  likewbe  in  the  case  of 
entails.     There  is  no  such  distinction  recognised  in 
the  law  of  Scotland  as  that  which  is  attempted  to  be 
drawn  by  the  pursuer  between   cases  of  failure  in 
performance  and  cases  of  positive  contravention ;  on 
the  contrary,  it  is  laid  down  by  all  oar  authorities, 
that  provisions  which  are  of  a  penal  nature  are  purge- 
able,  and  it  cannot  well  be  disputed  that  the   irri- 
tant and  resolutive  clauses   of  an  entail  operate  as 
penalties.     They  do  not  bear  to  be  commensurate  with 
the  provision  contravened,  or  the  obligation  omitted, 
but  th*ey  infer  a  total  forfeiture  of  the  estate,  without 
regard  to  the  extent  of  the  violation  of  its  conditions. 
Thus,  if  an  heir  of  entidl  grants  a  feu,  exceeding  by 
the  merest  trifle  in  extent  me  dimensions  allowed  by 
the  entail,  or  a  lease  exceeding  the  permitted  term  of 
endurance,  such  acts,  however  trifling  the  excess  of 
power,  are  declared  to  draw  after  them  the  penal  con- 
sequences of  the  loss  of  the  estate.     They  are,  there- 
foFCy  of  a  strictiy  penal  nature.     There  is  no  scale  of 
forfeiture  corresponding  to  the  extent  of  the  offence. 
On  the  contrary,  the  principle  on  which  the  whole  en- 
tail law  proceeds,  is,  that  the  least  transgressioa  of  the 
conditions  shall  be  visited  with  the  severest  penalty 
which  it  was  in  the  granter^s  power  to  inflict,  viz^  the 
forfeiture  of  the  whole  estate.     Henc^  it  is  dear,  that, 
these  irritancies  being  of  so  highly  penal  a  nature,  the 
same  general  principles  of  equity,  which  have  permit- 
ted the  purgation  of  irritancies  in  other  contracts,  re- 
quire that  it  should  be  received  in  regard  to  entails.  For 
if  the  act  of  contravention  be  one  which  admits  of  being 
purged,  and  if  by  means  of  purgation  the  rights  of  the 
substitute  heirs  of  entail  can  oe  as  effectually  protected 
as  if  the  contravention  had  never  been  committed,  tho 
defender  apprehends  that  it  would  he  against  the  dear- 
est principles  of  equity  to  withhold  from  the  heir  of 
entail  the  benefit  of  a  privilege  which  is  admitted  in 
all  other  contracts. 

(A.)  What  is  stated  by  the  pursuer  as  to  the  nature 
and  effect  of  the  title  now  made  up  by  the  defender 
under  the  entail,  proceeds  on  certain  very  crude  and 
ill-digested  notions  of  conveyancing.  The  original 
title  made  up  in  1815  has  been  confessedly  reduced 
and  set  aside.  It  stands  reduced  by  the  proceedings 
at  the  defender's  instance  in  1822,  and  the  decree 
of  reduction  was  again  repeated  in  the  judgment  of 
the  Court  in  the  present  action,  in  1835.  This  inves- 
titure is  no  more  to  be  considered  in  the  feudal  pro- 
gress, than  if  it  had  never  been  in  existence.  Agun, 
the  fee-simple  titie  was  completed  by  means  of  a  spe- 
cial service  to  General  Gordon.  That  titie  has,  in  like 
manner,  been  found  to  be  inept,,  and  has  been  annulled 
and  declared  of  no  force  in  the  present  action.  Hence 
it  is  clear  that  the  procuratory  of  resignation  contain- 
ed in  the  deed  of  entail  remains  still  unexecuted,  and 
that  there  was  nothing  to  prevent  the  defender  from 
taking  up  that  unexecuted  procuratory  by  a  general 
service  as  heir  of  tailzie  and  provision,  and  thereailer 
expeding  a  charter  of  resignation,  in  compliance  with 
the  terms  of  the  entail.     That  procuratory  had  never 
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been  efiectually  tak.en  up  by  the  defender  in  either  of 
the  intermediate  titles.  It  remained  still  unexecuted. 
And  after  these  other  titles  were  judicially  set  aside, 
no  one  acquainted  with  conveyancing  could  doubt  for 
a  single  Instaiit,  that  the  last  title,  completed  by  means 
of  a  charter  of  resignation,  following  on  a  general  ser- 
vice as  heir  of  tailzie  and  provision,  gives  as  valid  and 
effectual  a  title  as  could  under  any  circumstances  what- 
ever be  completed. 

(5.)  The  irritancy  being  thus  purged,  in  so  far  as 
regards  the  immediate  act  of  contravention,  it  only 
remains  to  be  inquired  into,  whether  the  possession 
of  the  defender  in  fee-simple,  has  injured  the  rights 
of  the  heirs  of  entail,  or  can  otherwise  operate  as  a 
means  of  allowing  the  estate  still  to  be  carried  off? 
The  defender  will  consider  it,  1*/,  with  reference  tb  the 
future  acts  and  deeds  of  the  defender ;  and,  2c^  with 
reference  to  those  that  are  past     Ist^  Now  that  the 
defender's  titles  have  been  completed  under  the  entail, 
it  is  manifest  that  no  debts  contracted  after  that  date 
can  ever  be  made  effectual  against  the  estate  of  Balbi- 
than.    On  the  authority  of  the  Sheuchan  case,  it  might 
be  maintained,  that  were  the  entail  a  deed  of  the  de- 
fender's own  creation,  and  granted  for  onerous  con- 
siderations, it  would  effectually  secure  the  estate  against 
all  future  contractions  ^m  its  date,  that  were  not 
charged  against  it  prior  to  the  entail  being  feudalized. 
But  it  is  not  necessary  for  him  to  carry  his  argument 
as  far  as  the  decision  in  that  case  would  warrant.    The 
entail  was  not  granted  by  himself.     He  succeeded  to 
the  estate  in  virtue  of  an  entail  executed  by  his  ances- 
tor ;  and  in  so  far  as  regards  all  future  creditors  or  dis- 
ponees,  that  is,  in  debts  or  deeds  made  or  contracted 
subsequent  to  the  completion  of  the  entail  title,  they 
can  oxily  attach  his  liferent  interest  in  the  estate,  in  the 
same  way  as  if  he  had  never  held  it  under  any  other 
than  that  limited  title.     This  point  appears  to  be  so 
clear,  that  the  defender  should  have  thought  that  any 
farther  illustration  of  it  was  superfluous.     But  further, 
the  defender  is  entitled  to  plead  his  case  on  higher 
grounds.     He  was  not  himself  the  maker  of  the  entail. 
He  succeeded  to  the  estate  as  heir  of  entail,  and  ori- 
ginally completed  his  titles  in  terms  of  it ;  but  after- 
wards he  made  up  a  fee-simple  title,  under  the  circum- 
stances which  have  been  stated.     His  creditors  (if  he 
had  any)  could  not  attach  the  estate,  except  in  terms 
of  the  Statute  1685.     Now,  the  only  protection  which 
that  enactment  extends  to  creditors  is,  that  the  resolu- 
tion of  the  heur  of  entail's  right  shall  not  militate  against 
those  "  who  shall  happen  to  have  contracted  bonajide 
with  the  person  who  stood  infeft  in  the  said  estate, 
without  the  said  irritant  and  resolutive  clauses  in  the 
body  of  his  right."     It  is  impossible  to  read  this  pro- 
vision without  being  satisfied  that  it  has  reference 
merely  to  those  cr^itors  who  contracted  with  the 
Iteir  of  entail  at  the  time  that  he  possessed  the  lands 
under  a  fee-simple  title.     It  does  not  expressly  de- 
clare, and  consequently  cannot  be  construed  as  de- 
claring, tha^  it  ^hall  afford  any  security  to  those  who 
^ve  contracted  with  him  after  he  has  completed  his 
titles  in  conformity  with   the  entail.     Its  operation 
was  merely  limited  to  those  who  contracted  with  him, 
while  his  fee-simple  investiture  was  the  latest  on  re- 
cord.   It  may  be  necessary  that  the  records  should 


show  that  the  fee-simple  infeftment  is  no  longer  the  re- 
gulating investiture  of  the  estate;  but  this  is  effectually 
done  by  the  recording  of  the  new  infeftment.     The 
defender  therefore  submits   it  to  be  quite  indisput- 
able, that  as  to  all  debts  that  may  be  contracted,  or 
deeds  that  may  be  done  or  granted  by  him  subsequent 
to  the  date  of  the  titles  which  he  has  latterly  made  up 
under  the  entail,  the  heirs-substitute  are  as  fully  and 
completely  protected  as  if  he  had  never  stood  infeft  in 
the  estate  upon  a  lee-simple  title.     As  an  illustration 
of  the  utter  groundlessness  of  the  pursuer's  argument, 
as  to  what  may  be,  in  his  view,  termed  the  perpetuity 
of  the  fee-simple  title,  the  case  may  be  put  of  a  pro- 
prietor having  left  an  entail  without  procuratory  or 
precept,  and  that  the  heir,  in  order  to  perfect  a  feudal 
title  under  the  entail  executed  by  his  predecessor,  first 
made  up  titles  under  the  old  fee-simple  destination, 
and  then  completed  in  his  person  a  feudal  title  in  terms 
of  the  entail,  at  the  same  time  recording  it, — could  it 
by  possibility  be  maintained,  that  the  substitute  heirs 
would  nevertheless  continue,  during  the  possession  of 
the  heir  who  had  so  acted,  exposed  to  the  estate  being 
affected  by  all  his  acts  and  deeds  ?     If  so,  then  their 
case  would  be  irremediable,  for  assuredly  they  could 
not  succeed  in  a  declarator  of  irritancy  so  as  to  oust 
the  heir,  and  terminate  his  power,  or  that  of  his  subse- 
quent creditors  over  the  estate.     But  it  is  clear  that  * 
they  would  in  fact  be  exposed  to  no  hazard ;  and  it  is 
equally  clear,  that  in  the  present  case  the  whole  effect 
of  the  defender's  fee-simple  title  was  entirely  put  an 
end  to  by  his  existing  entail  title,  as  respects  all  his 
acts  and  deeds  subsequent  to  its  date.    2dy  But  farther, 
from  the  past  acts  and  deeds  of  the  defender,  the  rights 
of  the  heirs  of  entail  are  equally  secure.     It  is  not  pre- 
tended, that  while  the  unlimited  fee  was  vested  in  him, 
any  deed  of  alienation  was  granted,  or  any  real  burden 
created  over  the  lands.     Had  such  been  the  case,  it 
would  have  admitted  of  instant  proof,  the  means  of  in- 
vestigation being  open  to  the  pursuers.     It  is  not,  how- 
ever, pretended  that  any  real  burdens  have  been  created, 
and,  in  point  of  fact,  none  were  ever  granted.    In  this 
way  the  point  is  materially  narrowed.     Every  thing 
else  is  excluded,  except  the  personal  debts  of  the  de- 
fender.    Now  it  must  be  kept  in  view,  that  there  is  no 
averment  in  the  record  that  the  defender  has  contracted 
personal  debt  of  any  kind.     In  point  of  fact  he  has 
contracted  none,  and  if  necessary,  there  could  be  little 
difficulty  in  establishing  the  correctness  of  what  he 
now  states.     In  the  meantime,  however,  the  considera- 
tion of  the  actual  matter  of  fact  may  be  waived,  be- 
cause the  pursuers  have  not  averred  that  the  defender 
has  at  present  any  debt  which  can  ever  be  made  effectual 
against  the  estate.  The  circumstance  of  the  estate  being 
affectable  and  affected  with  debt,  was  what  was  inserted 
as  the  ratio  decidendi^  in  the  judgment  of  the  Court  in 
Stewart  v.  Denholm,  why  the  heir  of  entail  was  barred 
from  the  benefit  of  purgation.     To  bring  the  present 
case  within  the  rule  of  that  precedent,  as  decided  in  the 
Court  of  Session,  it  is  necessary  for  the  pursuers  to 
make  out  that  the  defender  has  contracted  debt,  which 
either  has  or  may  affect  the  estate  of  Balbithan.    But  in 
the  absence  of  any  averment  to  that  effect,  it  is  surely 
too  much  for  the  pursuers  to  expect  that  the  Court  will 
declare  a  forfeiture  of  the  estate.     The  case  just  stands 
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thus: — The  original  act  of  contraTention  has  been 
purged  by  production  of  a  new  title,  and  effect  must 
be  given  to  it  as  an  effectual  purgation,  seeing  that  the 
records  show  that  no  encumbrances  have  been  granted, 
and  that  there  is  not  even  an  all^ation  that  the  de*- 
fender  has  entered  into  obligations  of  any  kind,  in 
virtue  of  which  the  estate  can  be  attached.  But  even 
were  the  record  opened  up,  and  were  the  pursuers  al- 
lowed to  make  what  allegations  they  please,  it  would 
come  to  the  same  result.  It  would  turn  out,  on  inves- 
tigation, that  the  defender  has  no  debt,  and  conse- 
quently that  no  creditor  can  ever  adjudge  or  use  other 
diligence  against  the  estate. 

(d.)  As  to  what  has  been  stated  with  a  view  to  im- 
pute inequitable  conduct  to  the  defender,  it  is  unne- 
cessary to  follow  the  pursuer  through  this  branch  of 
the  case.  It  is  sufficient  for  the  defender  to  state, 
l«f.  That  the  whole  allegations  upon  this  subject  are 
denied.  If  an  investigation  shall  be  thought  neces- 
sary, he  will  be  able  to  instruct,  that  the  attomies  and 
men  of  business  who  acted  on  behalf  of  the  pursuer, 
were  not  only  made  acquainted  with  these  proceed- 
ings, but  were  earnestly  solicited  to  induce  the  pur- 
suer and  his  assignees  to  be  made  parties  to  the  ac- 
tion. It  would  therefore  be  plainly  unjust  to  assume 
against  the  defender  facts  which  he  has  not  only  denied, 
but  which  he  is  prepared  by  proof  to  disprove.  2d/y, 
No  record  has  been  made  up  on  this  branch  of  the 
case ;  and  until  the  facts  and  circumstances  upon  which 
both  parties  intend  to  found  in  support  of  this  ground 
of  action  are  articulately  set  forth  in  common  form,  a 
proof  led,  and  diligence  granted  for  recovery  of  the 
necessary  writings,  it  would  be  an  idle  and  unprofitable 
waste  of  the  time  of  the  Court  to  offer  any  observations 
on  the  garbled  extracts  from  the  proof  which  has  been 
relied  on  by  the  pursuer.  If  any  such  investigation 
should  afterwards  be  deemed  necessary,  it  will  be  made 
in  regular  form^  At  present,  the  Court  has  not  before 
it  the  necessary  elements  for  a  judgment  on  this  part 
of  the  case. 

The  cause  having  been  again  adjourned  for  farther 
consideration,  it  was  put  to  the  roll  for  final  advising, 
when  the  following  opinions  were  delivered  by  the 
Court: 

Lord  President. — The  first  question  for  your  Lordships'  de- 
termination, is,  whether  the  defender  has  forfeited,  out  and  out, 
under  the  Statute  1686,  c.  22 :  because,  if  so,  we  need  not  go 
uito  the  question  of  caution  at  all. 

Lord  Gilliet — I  have  no  doubt  in  this  ca«e  that  an  irritancy 
has  been  incurred ;  indeed,  that  is  admitted  in  the  defender's 
argument,  but  he  contends  that  it  may  be  purged.  The  diffi- 
culty which  arises,  is,  whether  it  can,  or  cannot  be  completely 
purged.  It  irt  true  that  the  defender  made  up  titles  in  fee- 
simple  ;  but  it  is  also  true  that  titles  have  now  been  made  up 
by  him  under  the  entail.  But  then,  during  the  interval  of 
time,  when  he  possessed  on  the  fee-simple  title,  he  may  have 
contracted  debt  or  granted  deeds,  the  effect  of  which  will  not 
be  obviated  simply  by  making  up  dtles  under  the  entail.  This 
mode  Of  purgation  affords  no  security  against  such  debts  or  deeds. 
The  tendency,  however,  of  this  Court,  is  to  allow  a  party  to 
purgn  if  be  can ;  and,  therefore,  it  is  our  duty  to  follow  out  the 
rule  in  such  manner  as  will  satisfy  any  reasonable  person.  How, 
then,  is  thiii  to  be  accomplished?  It  is  suggested  that  caution 
might  be  found,  in  such  a  way  as  to  satisfy  every  impartial  per- 
son that  no  bad  consequences  can  result  from  this  irritancy. 
I  think  the  irritancy  is  not  purged  sufficiently  by  making  up 


titles  under  the  entail ;  but  I  think  it  may  be  sofficieDtly  purged 
by  means  of  caution,  and  upon  that  medium,  that  we  should 
pronounce  a  judgment  in  fiivour  of  the  defender. 

Lord  Presidwt, — I  am  of  the  same  opinion,  and  I  am  so, 
principally  from  the  terms  of  the  deed  of  entail  itself.     It  is 
plain  what  the  entailer  meant :  I  prohibit  yon  from  contracting 
debt,  but  where  that  debt  may  be  made  real  on  the  estate,  if 
you  do  contract  such  debt,  I  allow  you  five  years  to  redeem. 
The  Act  allows  the  lieges  to  tailzie  their  estates  with  such 
conditions  as  they  think  proper.     Now,  this  gentleman  has 
made  a  provision  in  his  entail,  which  seems  to  amount  to  this : 
if  you  should,  by  neglecting  to  make  up  titles  under  the  entail, 
allow  this  estate  to  be  attached,  I  won't  forfeit  your  estate  im- 
mediately, but  I  give  you  five  years  to  redeem.     It  is  clear 
from  this  provision,  that  if  an  adjudication  in  this  case  had  been 
led  against  the  estate,  the  pursuer  pould  not  have  got  immediate 
decree, — the  reply  woidd  be  good,  that  the  defender  might  purge 
that  adjudication  in  five  years.     Let  us  suppose  this  estate  is 
worth  £1000  a-year,  and  that  an  adjudication  had  been  led 
against  it  to  the  extent  of  £5000;  that  the  adjudication  was  ac- 
tually led,   and  existing  at  this  moment.     The  pursuer  says, 
you  must  purge  the  adjudication.     The  answer  would  be,  I 
will  purge  it,  if  it  is  to  secure  the  estate  to  me ;  but  if  you  de- 
ckre  that  I  have  forfeited,  I  won't  purge  the  adjudication ;  I 
won't  lay  out  my  £5000  for  any  such  purpose :  purge  for  your- 
self; I  won't  purge  for  you.     It  saves  me  from  all  difi&culty 
that  this  gentleman  has  mada  a  separate  provision  for  purgii^ 
within  a  certain  period. 

Lord  Mackenzie I  think  this  the  most  favourable  of  all 

cases  for  purgation,  for  this  reason,  that  purgation  may  be  com- 
pletely effected.  It  is  quite  a  singular  case  for  this  purpose,  as 
the  purgation  which  is  offered  makes  matters  quite  secure.  As 
to  the  words  of  the  Statute,  they  are  not  a  bit  stronger  in  the 
one  case  than  in  the  other.  The  only  question  is,  whether 
there  may  be  complete  purgation?  Part  of  the  purgation  is, 
that  a  title  has  been  made  up  under  the  entaiL  I  am  satisfied 
that  is  sufficient,  so  far  as  it  goes.  I  do  not  think  it  is  any  ob- 
jection to  the  future  security  of  the  estate,  that  there  had  been 
once  a  title  in  fee-simple.  It  is  said,  that  because  of  that  tide, 
future  debts  and  deeds  will  not  be  excluded :  there  may  be  a 
difficulty  in  that,  but  I  am  not  inclined  to  give  way  to  it.  My 
only  doubt  is,  whether  the  estate  is  secure  against  debts  and 
deeds  in  Uie  interval.  There  must  be  security  against  the  exis- 
tence of  such  debts  and  deeds.  I  think  that  may  be  effected 
by  caution  of  the  nature  now  offered.  It  is  unnecessary  to  say 
what  the  extent  of  it  must  be :  it  must  be  of  a  substantial  kind. 
I  think  our  judgment  would  be  more  unobjectionable,  if  there 
was  a  dismissal  of  the  action  hoc  statu.  If  only  hoc  statu,  and 
by  possibility  any  debt  may  come  against  the  estate,  no  great 
harm  is  done,  because  the  estate  may  be  forfeited  stilL  I  think 
all  evil  is  prevented,  and  that  we  may  do  substantial  justice  by 
the  judgment  proposed.  If  all  mischief  is  done  away,  we  are 
not  bound,  nor  arc  we  at  liberty  to  inflict  so  great  an  evil  as 
that  of  forfeiting  a  man's  estate. 

Lord  Corehouse. — I  never  approached  a  case  with  more  doubt 
or  difficulty.  It  involves  several  material  questions  of  law; 
but  it  also  involves  another  question,  whether  this  Court,  as  a 
Ck>urt  of  equity,  is  entitled  to  interpose  in  a  case  of  this  kind, 
and  in  a  manner  not  yet  sanctioned, — ^indeed,  so  fitf  as  I  know, 
never  proposed.  So  that  I  say  it  is  with  great  doubt  I  oome  to  the 
determination  of  the  matter,  and  that  doubt  is  not  yet  removed, 
I  deliver  my  opinion  with  hesitation,  but  I  have  at  last  come  to 
the  opinion  delivered.  It  is  necessary,  in  these  circumstances, 
that  I  should  state  at  some  length  the  groonds  on  which  I  rest 
my  opinion.  It  is  indisputable  that  two  irritancies  have  been 
incurred :  one  under  the  Statute,  the  other  under  the  entaiL 
By  the  Statute,  it  is  provided  that  all  conditions  and  irritancies 
must  be  repeated  in  the  several  steps  of  the  title  under  which 
the  heir  of  entiul  holds.  By  the  deed  of  entail,  it  is  provided 
that  the  heirs  shall  possess  under  the  entail,  and  no  other  tide. 
Here  the  conditions  and  irritancies  in  the  entail  werp  not  re- 
peated in  tiie  title  by  which  the  defender  held  the  estate ;  on 
the  contrary,  they  were  left  out  intentionally.  Again,  while 
he  possessed  under  the  fee-simple  title,  I  must  take  it  for  grsnt- 


1837.] 


IN  THE  COURT  OF  SESSION,  &c 


569 


ed  now,  akhoagli  the  Dean  of  Faculty  reserved  himielf  on  that 
point,  that  during  this  period  of  thirteen  years,  this  estate  was 
rendered  liable  for  all  debts  contracted,  or  deeds  of  alienation 
done.    The  estate  roust  still  remain  affected  bv  such  debts  and 
deeds,  unless  in  some  shape  or  other  this  irritancy  can  be 
purged.    The  first  question,  therefore,  is,  are  these  irritancies 
pui^geable?  A  distinction  has  been  drawn  between  statutory  ir- 
rittncies  and  those  under  the  entail,  and  the  authority  of  Bank- 
ton,  and  the  case  of  Denholni  of  Westshiell  have  been  referred 
to ;  it  having  been  found  in  the  case  of  Denholm  that  an  irri- 
tancy, such  as  the  present,  was  unpurgeable,  and  the  decision  not 
haring  been  reversed  on  that  point.     It  has  been  objected  by  the 
defender,  that  the  pursuer  cannot  found  on  a  statutory  irritancy, 
because  his  libel  is  founded  not  on  the  Statute,  but  only  on  an  ir- 
ritancy under  the  entail.     I  think  there  is  something  in  that.     I 
aee  a  defect  in  the  summons,  if  they  meant  to  libel  on  the  Statute ; 
but,  in  the  view  which  I  take  of  the  subject,  there  is  no  dis- 
tmction  between  the  two  cases.     I  hold  it  established  law  that 
all  irritancies,  whether  in  a  Statute  or  an  entail,  are  merely  hung 
up  ta  terrorem^  and  only  to  be  put  into  effect  if  the  conditions 
sre  not  complied  with.     I  refer  for  authority  to  Lord  Meadow- 
bsnk  in  the  Bargany  cause,  and  Lord  Robertson.    AH  irritancies 
in  entails  may  be  purged  if  they  can,  on  this  plain  ground,  that 
emails  are  odious.     So  it  is  held  in  our  law :  so  held  by  Craig, 
and  more  strongly  by  Stair.     The  construction  of  the  Statute 
has  always  been  equitable ;  nothing  is  more  striking  in  this  view 
than  the  interpretation  in  the  case  of  Bontine,  where  a  person 
was,  notwithstanding  the  Statute,  held  to  forfeit  only  for  him- 
self, and  not  for  his  heirs,  because  the  provision  of  the  entailer 
did  not  carry  the  matter  to  that  extent.    The  grounds  on  which 
that  case  of  Bontine  is  represented  as  being  decided,  are  un- 
founded.    It  is*  said  that  the  person  forfeits  for  himself,  and 
for  his  heirs  also,  if  he  contravenes  himself.     It  is  also  said 
that  he  may  forfeit  for  his  heirs  of  line,  if  these  heirs  of  line 
are  not  heirs  of  entail  also.     There  is  just  as  little  ground 
for  that  construction.     Therefore,  it  is  clear  that  the  Statute 
must  be  equitably  interpreted,  and  that  the  same  rules  apply  to 
irritanries  under  the  entail  as  to  statutory  irritancies.    The  next 
question  is,  whether,  down  to  this  time,  the  irritancies  have 
been  purged  ?    I  think  not.     What  is  purgation  ?  It  appears  to 
me  the  usual  definition  is  correct,  viz.,  to  do  away  with  the 
wrong  committed,  and  bring  matters  to  the  same  state.     The 
entailer  left  the  estate  for  ever  effectual  against  sale  and  debt ; 
it  is  now  in  a  situation  quite  different,  in  consequence  of  the 
act  of  contravention  which  has  been  founded  on  by  the  pur- 
suer.    A  particular  clause  in  the  entail,  which  allows  heirs  to 
purge  certain  debts  within  five  years,  has  been  referred  to ;  it 
appears  to  me  that  condition  does  not  bear  upon  the  present 
question.     The  irritancy  here  is  altogether  different ;  it  is,  in 
respect  of  possession  by  the  defender,  under  a  title,  on  which  it 
is  declared  he  shall  not  possess  under  an  irritancy.     Suppose  a 
power  had  been  given  to  purge  all  debts  contracted  within  five 
years,  if  this  is  not  done,  what  is  the  condition :  first,  that  the 
estate  shall  be  forfeited ;  and,  second,  that  the  debt  shall  be 
annulled.     In  the  present  case,  there  is  no  possibility  of  setting 
aside  the  deed  of  contravention.     I  do  not  pay  any  regard  to  the 
case  of  Westshiell ;  it  does  not  appear  to  touch  this  case  in  any 
shape,  except  as  to  the  possibility  of  purgation.     Only  two 
points  were  decided  by  this  Court,  and  erroneously.  The  Court 
here  held,  that  the  omission  of  the  conditions  of  the  entail  in  a 
general  retour,  was  an  act  of  contravention ;  the  Court  of  Ap- 
peal held  that  it  was  not  so,  because  a  general  retour  is  not  a 
conveyance  of  the  estate.     The  other  point  was  also  decided 
erroneously,  vis.,  that  possession  on  a  personal  title  did  make 
the  debta  or  deeds  of  the  possessor  effectual  against  the  estate. 
The  argument  in  the  case  of  Denholm  proceeded  on  this  error, 
that  Sir  Robert  Denholm  had  made  up  a  fee-simple  title,  where- 
as he  possessed  all  along  on  his  personal  right.     Having  got 
thus  far,  let  us  see  whether  the  offer  to  find  security  against 
osntravention  (by  which  I  understand  the  fullest  aud  best  secu- 
rity, via.,  real  security)  is  or  is  not,  according  to  the  equity  of 
this  Court,  sufficient  as  purgation  of  the  irritancy.     I  do  not 
hold  the  decision  in  the  case  of  Westshiell,  in  so  &r  as  it  finds 
that  the  irritancy  created  by  making  up  fee-simple  titles  is  not 


purgeable,  and  held  to  be  law  so  distinctly  by  Bank^,  is  con- 
clusive, because  in  that  case  no  such  offer  was  made.ai  in  the 
present  case ;  it  did  not  then  occur  to  the  Court  that  security 
might  be  found.  In  the  particular  circumstances  of  this  case,  I 
think  the  security  offered  is  sufficient,  with  regard  to aU  debts  that 
may  have  been  contracted.  I  have  no  difficulty  with  regard  to 
that  part  of  the  offer ;  but  the  difficulty  that  weighed  with  me, 
aud  has  still  considerable  weight  with  me,  is,  that  this  offer  is 
not  sufficient  as  regards  deeds  of  alienation.  Supposing  he  has 
alienated  or  disposed  of  a  part  of  this: estate,  the  purchaser 
may  not  be  willing  to  give  up  his  purchase.  It  will  not  do  to 
say  that  the  lands  so  alienated  may  be  replaced  by  lands  of  a 
similar  description,  because  the  entail  entitles  the  heirs  of  entail 
to  have  this  individual  estate  and  no  other.  This  is  my  principal 
difficulty,  but  I  think  I  have  got  over  it.  This  party  was  acting 
in  bona  fide,  and  if  so  acting  he  has  sold  a  part  of  the  estate ;  i^ 
e.  ^.,  he  has  sold  it,  supposing  it  not  to  be  subject  to  the  entail, 
while  in  reality  it  was  so  subjected,  he  would  be  entitled  to  break 
through  the  bargain.  Just  as  in  the  case  in  the  Roman  law,  of  a 
person  selling  a  brass  vessel  for  a  gold  one :  so  equaUy  in  this 
case,  where  the  party  was  acting  in  homafide.  Therefore,  I  think 
that  a  sale  of  this  kind,  if  any  such  sale  has  been  made,  may  be 
resiled  from,  more  especially  if  in  mtdU  finUnu  contfoOua, 
There  is  no  evidence  that  any  such  sale  has  been  made,  but  if 
so,  I  think  he  might  at  all  events  get  off  by  paying,  damages, 
supposing  him  liable  for  damages,  which  I  do  not  diink  he  would 
be,  for  there  were  no  damages  exigible  in  the  similar  case  in  the 
Roman  law ;  and  even  if  damages  were  found  due,  thai  the  da- 
mages would  be  covered  by  the  caution.  Now,  considering  the 
penalty  of  forfeiting  this  estate  on  the  mere  supposition  that  the 
act  done  may  be  prejudicial  to  the  pursuer,  I  think  we  would 
not  be  following  out  the  equity  of  the  case  if  we  did  not  receive 
the  purgation  which  is  offered.  But  I  would  reserve  power  as 
to  the  emergence  of  any  circumstances  of  which  we  may  as  yet 
not  be  aware,  by  assoilzieing  in  hoc  Uatu.  1  oome,  therefore, 
though  not  without  difficulty,  to  coincide  with  the  opioiens 
which  have  been  delivered. 

The  Court  then  pronounced  the  following  interlo- 
cutor : 

**  Find  that,  in  respect  the  defender  has  made  up  and  pos- 
sesses under  a  feudal  title  to  the  estate  of  Balbithan,  completed 
in  terms  of  the  deed  of  entail,  and  has  offered,  as  the  foresaid 
minute  bears,  to  find  the  most  ample  and  sufficient  caution  and 
security  that,  prior  to  the  period  of  completing  the  said  title, 
there  neither  were  debts  nor  deeds  contracted  or  executed  by 
him  which  could  in  any  way,  directly  or  indirectly,  affect  the 
said  estate  as  settled  by  the  entail ;  and  that  no  debts  or  deed 
which  may  have  been  contracted,  made  or  granted,  prior  to  the 
foresaid  period,  should  ever  be  made  available  against  said  estate 
as  so  settled :  They  therefore,  in  hoc  ttatu,  assoilzie  the  defen- 
der from  the  conclusion  of  forfeiture,  and,  quoad  uitra,  dismiss 
the  action,  and  decern :  Farther,  find  that  the  defender  or  his 
cautioner  shall  have  right  at  any  time  to  show,  by  declarator  or 
other  competent  process,  that  the  necessity  for  the  continuance 
of  such  caution  no  longer  exists :  Find  the  pursuer  entitled  to 
expenses,  subject  to  modification ;  appoint  an  account,**  &c 

Pursuer's  Authorities. — Bankton,  Vol.  L  p.  585 ;  B.  1. 1.  3.' 
Stewart  v.  Denholm ;  D.  7275.  Johnston  u.  Johnston ;  D.' 
7198.  Forbes  v.  Duncan,  2d  June  1812.  Gordon  v.  Cochrane, 
7th  December  1805.  Kinloch  v.  Bfacomie,  16th  June  1815. 
Hall;  9  Sh.  612,  Shaw*s  App.  30.  Miller,  26th  May  1824; 
3  S.  and  D.  65,  affirmed,  S.  and  W.  52.  Lawson,  16th  May 
1832 ;  10  Shaw,  531.  Burnet  v,  Ker ;  D.  7280 ;  Stair,  B.  IV. 
t  18,  §  3 ;  Ersk.  B.  I.  t.  5,  §  25.  Simpson  and  Home  v. 
Earl  of  Home ;  D.  15,353.  Irvine  v,  Irvine ;  D.  15,369  Wil- 
son v.  Callender ;  D.  15,369.  Willison;  D.  15,371,  15,554. 
Hall  v.  Cassie;  D.  15,373.  Dundas  u.  Murray;  15,430. 
Fleming  v.  Lord  Elphinstone ;  D.  15,559.  Queensberry  Cases. 
Innes  v.  Mordaunt,  5th  July  1822.  Cathcart ;  W.  and  S.  App. 
Cases,  Part  II.  p.  315. 

Defender's  Authorities.— Stair,  B.  L 1. 13,  §  14.  Ersk.  B.  II. 
t.5,§25,27;  IU.t8,§32.   Stair,  B.  IV.  t,  18,  §  7.   ^wA, 
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ford,  p,  2IM.     Gordon  v,  Gordon;  D.  7^1*    RoiS  v,  Monro t 
D.  7289.     M'Lacfalan  v.  M'Lachlan ;  D.  1543, 

Lord  Ordinary,  Cockbum Act.  M*Neill,  M'Dowall.— ^1^. 

Deanof  Faculty  (Hope),  A.  Wood,  Adam  Anderson J.  and 

W.  Dymock,  W.S.,  Pitr8U€r*B  Agents, — Cranstoun,  Anderson 
and  Trotter,  W.S.,  Defender* b  Agenie.-^^iT  R.  Ditndas,  Clerk. 
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28/A  Ju$^  1837. 
Second  Division. — (J.D.M.) 

No.  314. — H.  G.  LESiiiE,  Raiser. 
Peter  CAiasRON,  .  .  "^ 

Mrs  Jane  Donaldson  or  Young,         >  Claimants^ 
Mrs  Forsyth,  •  •  J 

Husband  and  Wile — Marriage-Contract — Liferent  and  Fee— 
Clause — Construction — An  antenuptial  etmtract  provided, 
that  for  the  purpose  of  securing  £1^  a-gear  to  the  wife,  in 
the  event  of  her  survivance,  the  husband  should  place  on  good 
security  £2400  (of  which  £1400  belonged  to  the  wife),  by  a 
bond  or  bonds,  "  to  be  made  payable  to  the  said  Peter  Cameron 
and  his  said  apparent  spouse,  in  conjunct  fee  and  liferent,  and 
for  her  liferent  use,  in  case  she  shall  happen  to  survive  him, 
and  to  the  child  or  children  to  be  procreated  of  the  marriage 
between  them  in  fee  :  whom  failing,  £1000  Sterling  of  the  said 
principal  sum  so  to  be  invested,  to  go  to  the  heirs,  executors, 
and  assignees  of  the  said  Peter  Cameron,  and  £1400  Sterling 
thereof  to  go  to  the  heirs,  executors,  and  assignees  of  the  said 
Margaret  Donaldson,  after  her  death."  The  wife  having, 
after  year  and  day,  predeceased  the  husband,  without  children 
of  the  marriage — Held,  from  the  terms  of  the  foresaid  and  sub' 
sequent  clauses  of  the  contract,  that  the  fee  of  the  £1400  was 
in  the  wife,  and  accrues  to  her  representatives,  burdened  with 
the  husband's  liferent. 

In  the  year  1826,  Peter  Cameron,  solicitor  in  Banff, 
was  married  to  the  deceased  Miss  Margaret  Donald- 
son, daughter  of  James  Donaldson,  Esq.,  late  of  Kin- 
nairdy,  and  at  the  period  of  the  marriage,  Miss  Donald- 
son's fortune  amounted  to  £1400,  which  was  invested 
in  a  promissory-note  granted  by  the  Duke  of  Gordon. 

By  antenuptial  contract  of  marriage  entered  into 
between  these  parties,  Mr  Cameron  bound  himself  and 
his  heirs  to  settle  an  annuity  of  £120  a-year  upon  his 
wife ;  and  for  the  security  of  this  annuity,  to  lay  out 
and  invest  a  principal  sum  of  £2400,  whereof  his  wife's 
portion  of  £1400  was  to  form  part,  together  with  such 
additional  sum  as  might  be  necessary  for  that  purpose ; 
and  with  regard  to  the  destination  of  the  fee  of  these 
principal  sums,  he 

**  binds  and  obliges  himself,  his  executors,  and  successors 
whomsoever,  on  or  before  the  1st  day  of  January  next,  or  soon- 
er, if  the  said  sums  can  be  uplifted  from  the  hands  where  they 
are  now  placed,  to  settle  and  secure,  on  good  and  sufficient  se- 
curity, heritable  or  personal,  by  a  bond  or  bonds,  to  be  made 
payable  to  the  said  Peter  Cameron  and  bis  said  apparent  spouse, 
in  conjujict  fee  and  liferent,  and  for  her  li&rent  use,  in  case 
she  shall  happen  to  surrive  him,  and  to  the  child  or  children  to 
be  procreated  of  the  marriage  between  them  in  fee ;  whom  foil- 
ing, £1000  Sterling  of  the  said  prindpal  sum  so  to  be  invested 
to  go  to  the  heirs,  executors,  and  assignees  of  the  said  Peter 
Cameron,  and  £1400  Sterling  thereof  to  go  to  the  heirs,  exe- 
cutors, and  assignees  of  the  said  Margaret  Donaldson,  after  her 
death/' 

The  marriage-contract  thereafter  provides,  that  the 
investment  shall  be  made  at  the  sight  of  certain  parties 
therein  named;  and  briber  declares,  that  all  bonds 
and  securities  so  taken  shall  express  their  consent  and 
approbation,  and  that  the  sums  so  invested  shall  not 


be  uplifted  without  their  consent ;  but  that,  when  up- 
lifted with  such  consent,  the  renewed  bonds  and  secu- 
rities shall  contain  all  the  conditions  and  provisions  of 
the  marriage-contract  And  it  further  provides,  that 
in  the  event  of  Mr  Cameron  dying  before  such  invest- 
ment is  made,  or  that,  in  the  event  of  the  principal 
sum  of  £2400  being  insufficient  to  pay  the  stipulated 
annuity,  in  consequence  of  the  depreciation  in  the  rate 
of  interest,  it  shall  be  an  equally  binding  obligation  on 
his  heirs  ajid  representatives  to  provide  the  said  Mar- 
garet Donaldson  in 

"  a  free  yearly  annuity  of  £120  Sterling  during  her  life,  the 
interest  of  her  own  portion  of  £1400  Sterling  being  always 
held  as  part  of  her  said  annuity ;  and,  in  the  said  events  also, 
she  shall  still  have  the  foresaid  principal  sum  of  £1400  Sterling, 
her  own  portion,  at  her  own  disposal,  to  go  to  her  heirs,  execu- 
tors, or  assignees,  as  well  as  of  whatever  sums  or  subjects  she 
may  succeed  or  acquire  right  to  stante  matrimoniOf  as  after  pro- 
vided for." 

In  consideration  of  these  provisions,  Margaret  Don- 
aldson conveyed  to  Mr  Cameron,  <<  for  the  special  pur- 
pose above  specified,"  the  principal  sum  of  £1400, 
contained  in  the  aforesaid  promissory-note  granted  by 
the  Duke  of  Gordon,  together  with  all  other  sums  of 
money,  goods  and  estate,  then  pertaining  to  her,  or  to 
which  she  might  succeed  during  the  subsistence  of  the 
marriage: 

"  But  declaring  always,  that  whatever  sum  or  sums,  or  estate 
real  or  personal,  she  the  said  Margaret  Donaldson  may  succeed 
to,  or  have  right  as  aforesaid,  shall  be  invested,  and  the  said 
Peter  Cameron  and  his  foresaids  are  hereby  bound  and  obliged 
to  invest,  settle,  and  secure  the  same,  on  undoubted  heritable 
or  personal  security,  by  a  bond  or  bonds,  payable,  as  aforesaid, 
to  the  said  Peter  Cameron  and  his  said  apparent  spouse,  in  con- 
junct fee  and  liferent,  and  for  her  liferent  use  in  case  ^e  shall 
surrive  him,  and  to  the  child  or  children  to  be  procreated  of  the 
present  marriage  in  fee ;  whom  failing,  to  the  said  Margaret 
Donaldson's  heirs,  executors,  and  assignees,  and  that  at  sight, 
and  with  the  approbadon,"  &c. 

The  trustees  of  the  Duke  of  Gordon  having  inti- 
mated their  intention  of  paying  up  the  foresaid  sum 
of  £1400,  it  was  agreed  that  it  ^ould  be  lent  out, 
with  the  consent  and  approbation  of  the  parties  named 
in  the  marriage-contract,  to  Mr  Leslie  of  Denlogas  on 
his  personal  bond.  Accordingly,  Mr  Leslie  granted 
his  personal  bond,  which,  after  reciting  the  leading 
provisions  in  the  marriage-contract,  the  consent  of  tliHe 
parties  therein  named,  the  repayment  by  the  Duke  of 
Grordon's  trustees,  and  the  obligation  to  reinvest  in 
terms  of  the  marriage-contract,  proceeds  to 

• 

*'  bind  and  oblige  him  to  content  and  pay  to  the  said  Petec 
Cameron,  and  the  said  Margaret  Donaldson  aUas  Cameron  his 
spouse,  and  the  longest  liver  of  them  two,  in  conjunct  fee  and 
liferent,  and  for  her  liferent  use  in  case  she  shall  happen  to  sur- 
rive him,  to  the  child  or  children  to  be  procreated  of  the  mar- 
riage between  them  in  fee  s  whom  failing,  to  the  heira,  exAc»> 
tors^  and  assignees  of  the  said  Margaret  Donaldson  o&m  CameroD 
after  her  death." 

The  present  process  of  multiplepolnding  was  brought, 
on  Mrs  Cameron's  death,  by  Mr  Leslie,  the  holder  of 
the  £1400,  for  ascertaining  who  had  right  to  the  fee 
of  the  money.  A  claim  was  lodged  for  Mr  Cameron, 
and  also  for  Mrs  Cameron's  next  of  kin. 

Mr  Cameron  contended — 1.  As  the  fund  in  medio 
was  decbred  by  the  contract  to  be  the  <<  tocher^  of  the 
wife,  for  which  a  most  liberal  consideration  was  given, 
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and  as  it  was  csonveyed  to  the  liusbaiid  and  wife  in  con* 
juoct  fee  and  liferent,  and  for  her  liferent  use  allenarly, 
the  fee  of  a  fund  eo  eonveyed  is,  by  legal  construction, 
Tested  in  the  husband :  Ersk.  B.  III.  t.  8,  §  36.  1  Bell 
Com.  p.  56.  Elchies,  voce  "  Fiar."  Henderson  v.  Hen- 
derson, January  20, 1790,  and  Dictionary,  voce  **  YiarJ* 
2.  The  nomination  of  parties  in  the  contract  to  superin- 
tend the  investment,  was  merely  to  secure  the  preser- 
vation of  the  fund  for  the  wife's  annuity,  and  the  only 
provision  made  for  the  event  of  her  predeceasing,  is 
specially  restricted  to  the  contingency  of  her  dying 
within  year  and  day  of  the  marriage,  which  did  not 
happen.  But  the  stipulation  in  favour  of  the  wife's 
next  of  kin  was  only  to  take  effect  in  case  of  her  sur- 
vivance.  It  is  in  no  respect  effectual  in  the  event 
which  has  happened,  of  the  husband's  survivance.  3. 
The  terms  of  the  bond  taken  from  Mr  Leslie  during 
the  life  of  the  wife,  and  by  her  consent,  confirms  the 
claimant's  construction  of  the  real  import  and  destina- 
tion of  the  marriage-contract ;  more  especially,  as  the 
bond  was  framed  by  the  same  conveyancer  who  drew 
the  contract,  and  who  is  himself  one  of  the  parties  at 
whose  instance  execution  is  directed  to  pass  by  the 
contract.  Under  the  bond,  the  claimant,  as  longest 
liver  of  the  conjunct  fiars,  has  right  to  the  sum  in  me- 
dion 

Mrs  Cameron's  next  oi  kin  pleaded — 1.  As  the  prin- 
cipal sum  of  £1400  belonged  to  Mrs  Cameron  at  the 
time  of  her  marriage,  and  as  it  was  specially  destined 
by  the  marriage-contract,  on  the  failure  of  diildren  of 
the  marriage,  to  her  own  heirs,  executors,  and  assig- 
nees, the  right  of  Mr  Cameron  was  thereby  limited  to 
a  lifereut,  and  the  fee,  in  the  event  that  has  happened, 
is  now  vested  in  the  claimants,  as  her  nearest  of  kin. 
2.  The  bond  by  Mr  Leslie  having  been  expressly  grant- 
ed as  a  reinvestment  of  Mrs  Cameron's  own  fortune, 
and  under  all  the  conditions  and  provisions  contained 
in  the  marriage-contract,  it  cannot  alter  the  respective 
rights  of  the  contracting  parties  as  previously  arranged 
and  settled. 


« 


31<^  January  1837 The  Lord  Ordinary"  "  Finds  that, 

by  the  conception  of  the  contract  of  marriage  between  the 
claimant  Peter  Cameron  and  Margaret  Donaldson,  deceased, 
and  according  to  the  true  construction  thereof,  the  fee  of  the 
Bum  of  jCHOO,  which  is  the  fund  in  mtdh  in  tibia  process,  was 
in  the  said  Margaret  Donaldson,  and  the  liferent  thereof  only 
in  the  said  Peter  Cameron,  and  therefore  ranks  and  prefers  the 
claimants,  Mrs  Jane  Young  and  others,  the  representatives  of 
the  said  Margaret  Donaldson  to  the  fee,  and  Uie  other  claim- 
ant, the  said  Peter  Camaron,  to  the  Uferent,  of  the  said  sum  of 
£1400,  and  decerns  in  the  ranking  and  preference  accordingly : 
Finds  the  wife's  representatives  entitled  to  expenses,"  &c 

*'  Note The  £1400  in  this  case  came  from  the  wile,  and 

it  is  provided  in  the  marriage-contract  that  it  ahould  be  vested, 
at  the  sight  of  her  friends,  on  securities  payable  to  the  spouses,  in 
conjunct  fee  and  liferent,  and  the  children  of  the  marriage  in  fee ; 
whom  faOing,  to  the  heirs  or  assignees  of  the  wife  herself.  It 
is  thought  to  be  clear,  that  if  it  was  not  given  as  a  tocher  or 
nomine  dotis,  this  destinadon  would  carry  the  fee  to  the  wife. 
But  the  specialty  here  is,  that  it  is  given  as  tocher,  though  tnk 
modo  ;  and  that  there  are  provisions  in  the  contract,  which 
seem  to  import  that  it  was  truly  the  intention  and  understand- 
ing of  the  parties  that  the  fee  should  be  in  the  wife.  There  is  no 
question  here  with  creditors  or  onerous  third  parties,  but  only 
as  to  the  rights  of  the  contracting  parties  themselves ;  the  re- 
presentatives of  the  deceased  wife  being  the  only  competitors 
with  the  surviving  husband.    There  can  be  no  difl^culty,  there- 


fore^ from  mere  want  of  form  or  maehinery,  in  giving  effect 
to  what  may  appear  to  have  been  their  dear  intention. 

"  The  Lord  Ordinary  assumes  that,  looking  merely  to  the 
terms  of  the  destination  above  mentioned,  the  fee  of  a  proper 
tocher,  conveyed  absolutely  as  such  to  the  husband,  would  be 
in  him  and  not  in  her.  But  he  thinks  it  at  least  equally  cer- 
tain, that  this  effect  of  the  destination  might,  even  in  such  a 
case,  be  controlled  by  other  clauses  of  the  same  deed,  which 
necessarily  imported  a  different  intention ;  and  showed  dearly 
that  the  parties  meant  and  understood  the  fee  to  be  truly  with, 
the  wife ;  and  he  conceives  that  weaker  indications  of  such  an 
intention  will  be  effectual  where  the  conveyance  of  the  tocher 
is  not  unqualiffed,  but  with  reference  to  a  special  interest  of 
the  wife,  and  it  is  upon  this  ground  that  he  has  in  this  case  found 
the  fee  to  have  been  in  the  wife. 

'*  The  contract  begins,  as  is  usual,  with  the  obligations  un- 
dertaken by  the  husband,  the  first  and  prindpal  of  which  is^ 
that  he  shall  secure  the  wife  in  an  annuity  of  £120,  in  the 
event  of  her  survivance,  and  for  this  purpose  shall  vest  £1000 
of  his  own,  '  together  with  her  portion  of  £1400,'  aud  add  aa 
much  more  as  may  be  necessary  to  yield  that  income;  and 
then,  and  on  the  other  part,  the  wife  conveys  the  said  portion 
of  £1400  to  the  husband ;  not,  however,  absolutely,  or  merely 
under  the  destination  mentioned,  but  '  for  the  special  purpose 
above  spedfied,'  that  is,  to  form  port  of  the  fund  to  be  secured 
for  her  own  jointure.  It  cannot  be  said,  therefore,  that  this 
sum  was  ever  given  to  the  husband,  ad  nutinenda  wtera  ntatri^ 
monU,  or  was  placed  sv6  jure  mariti^  or  became  part  of  the 
goods  in  communion,  as  in  the  case  of  an  ordinary  todier.  It 
is  not,  however,  upon  this  consideration  that  the  liOrd  Ordi- 
nary rests  his  judgment,  though  it  is  not  to  be  altogeUier 
overlooked  in  expiscating  the  true  meaning  of  the  whole  instru- 
ment. 

*'  There  are  three  provisions  upon  which  he  prindpally  rc^ 
lies  as  fixing  that  meaning : — 1st,  That,  for  the  case  of  the 
husband  dying  before  the  £1400  was  invested,  or  when  it  (and 
the  £1000)  was  not  yielding  the  full  annuity  of  £1 2a  2</, 
That,  fixing  the  destination  of  any  acquisitions  or  succession 
by  the  wife  atante  matrimonio.  And,  3(/,  That  regulating  the 
effect  of  the  dissolution  of  the  marriage  within  year  and  day, 
and  without  a  living  child.  It  is  his  impression  that  it  b  im^ 
possible  to  account  for  the  terms  of  any  of  those  provisions 
on  any  other  supposition  than,  that  the  parties  dearly  under- 
stood and  intended  that  the  fee  of  thU  £1400  should  be  in  the 
wife. 

*'  1.  It  is  provided  that  if  the  husband  shall  predecease  (for 
it  is  thus  Doth  parties  agree  that  a  ckrical  omission  must  1m 
supplied)  before  the  said  sum  of  £2400  is  invested  and  secured^ 
or  when  it  shall  not  yield  a  fidl  income  of  £120,  he  and  hia 
heirs  shall,  notmthstanding,  be  bound  to  secure  the  widow  in 
such  an  annuity ;  '  and  in  the  said  events  she  shall  still  hftVt 
the  said  prindpal  sum  of  £1400  of  her  own  portion  at  bar  nwn 
disposal,  and  to  go  to  her  heirs,  executors,  and  assignees,  aa 
well  as  whatever  sums  or  subjects  she  may  succeed  to  or  ae« 
quire  atante  matrinumio,  as  after  provided.'  Now,  it  seems  im- 
possible to  reconcile  dther  the  phraseology  or  the  existence  of 
this  provision  with  any  thing  but  a  dear  understanding  on  all 
hands,  that  the  fee  of  £1400  had  been  in  every  other  case  than 
those  here  mentioned  already  secured  to  the  wife,  and  at  her 
disposal  for  her  heirs  or  assignees.  The  phrase  is,  that,  even 
in  the  special  cases  mentioned,  though  she  had  not  the  security 
of , the  investment  stipulated,  or  though  the  huaband's  estate 
was  to  be  burdened  beyond  the  £1000  for  her  annuity,  she  was 
stiU  to  have  the  absolute  disposal  of  that  sum  for  the  benefit  of 
her  own  heirs  and  assignees.  It  can  scarcely  be  disputed,  that 
in  those  cases  she  was  to  have  this  disposal,  and  that  the  fiwd 
was  to  go  to  her  heirs.  But  it  ia  altogether  inooncdvable  that 
the  parties  should  have  intended  this,  if,  in  the  other  case,  of 
the  fund  properly  secured  awl  yielding  the  full  annuity,  it  was 
all  to  belong  to  the  husbimd,  and  to  be  entirely  beyond  her 
control  The  caaes  specified  are  indeed  those  in  which  there 
was  most  reason  for  holding  that  this  right  and  oontBol  of  her'a 
might  be  supposed  to  be  lost  or  impaired ;  and  it  ia  plainly  on 
this  account  that  they  are  specified.    If  ahe  had  no  deed  for« 
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aially  Becuring  the  fee  to  her,  it  aeems  to  have  been  thought 
that  her  right  mlg^t  have  been  disputed ;  and  if  her  husband's 
heirs  had  been  made  to  pay  more  than  the  £1000  expressly 
stipulated  towards  her  jomture,  they  might  have  objected  to 
her  still  drawing  her  whole  £1400.  But  it  is  quite  Incompre- 
hensible that  she  should  have  a  right  to  draw  it  only  in  theae 
drcumstances. 

'*  2.  The  inference  from  the  provision  as  to  the  wife's  ac- 
quisitions or  successions  during  the  marriage,  will  have  been 
dready  anticipated  from  the  concluding  words  of  the  last  cita- 
tion from  the  contract.  Her  right  to  the  £1400  and  to  such 
acquisitions,  are  those  put  exactly  tn  pari  casu,  and  declared 
indeed  to  be  identical.  By  the  subsequent  express  provision  as 
to  such  acquisitions,  it  is  declared  that  they  too  shall  be  vested 
for  the  spouses  in  conjunct  fee  and  liferent,  and  the  children  of 
the  marriage  in  fee ;  whom  failing,  for  the  wife  and  her  heirs 
and  assignees.  It  is  conceived  not  to  be  doubtful,  however, 
that  sudh  a  destination  or  settlement  of  future  acquisitions, 
where  there  is  already  a  proper  and  specific  tocher,  would  put 
the  fee  in  the  wife ;  and  the  passage  referred  to  shows  that  her 
right  to  the  £1400  was  understood  to  be  exactly  on  the  same 
footing. 

'*  3.  The  last  special  provision  is,  if  possible,  still  more  con- 
clusive. It  is,  that  as  to  the  marriage  dissolving  within  year 
and  day,  and  after  the  usual  general  declaration,  that  the  whole 
rights  and  obligations  of  the  parties  shall  notwithstanding  sub- 
sist and  be  effectual,  it  adds  this  remarkable  exception : — '  Ex- 
cepting allenarly,  that  in  the  event  of  the  said  M.  Donaldson 
predeceasing  within  the  aforesaid  space,  the  sum  of  £900  of 
her  said  portion  shall  fall  to  and  belong  to  her  nearest  of  kin  ; 
and  for  the  said  space,  and  to  the  amount  foresaid,  she  hereby 
restricts  her  power  of  testing  or  assigning  to  the  prejudice  of 
her  nearest  of  kin,  but  reserves  the  power  of  doing  so,  quoad 
ultra/  Now,  if,  upon  her  predecease  at  the  end  of  thirteen 
months,  it  had  reidly  been  understood  that  the  whole  £1400 
was  to  go  to  ber  husband,  is  it  conceivable  that  it  should  have 
been  stipulated  that,  in  the  event  of  her  dying  two  months 
earlier,  he  should  not  only  get  no  part  of  it,  but  should  actually 
lose  1^  legal  right  even  to  the  liferent  of  near  two-thirds  of 
its  amount.  If  the  contract  is  to  be  construed  with  any  view 
to  equality,  it  is  impossible  to  hold  that  this  was  intended, 
when  the  premature  dissolution  of  the  marriage  was  to  take 
nothing  whatever  from  the  wife's  rights  under  it.  Indeed,  the 
inequality  is  not  a  little  striking,  when  it  is  confined  to  thus 
narrowing  the  husband's  right  of  liferent.  But  to  suppose  that 
it  also  extended  to  the  total  forfeiture  of  the  fee,  ivhich,  but 
for  this  exception,  would  have  remained  with  him,  is  too  extra- 
vagant to  be  seriously  contemplated.  As  the  Lord  Ordinary 
reads  the  latter  words  of  the  passage,  however,  the  matter  is 
not  left  to  implication ;  the  wife's  right  to  test  on  the  whole 
£1400  af^er  year  and  day  being  expressly  set  forth  and  reserved 
in  this  joint  deed  of  herself  and  her  husband.  She  restricts  her 
power  of  testing  (thus  openly  asserted  and  admitted  by  both 
spouses  to  exist)  *  for  the  said  space,'  and  to  the  amount  *  fore- 
said,' but  expressly  reserves  the  said  power  quoad  ultra ;  that 
is,  ailer  year  and  day  should  be  elapsed,  and  to  the  whole  ex- 
tent of  the  £1400.  By  putting  his  name  to  a  deed  containing 
these  words,  the  Lord  Ordinary  thinks  the  huslrand  signed  an 
express  admission  that  the  predeceasing  wife  had  a  right  to  dis- 
pose of  the  whole  sum  now  in  question. 

**  The  Lord  Ordinary  rests  his  judgment  on  these  grounds. 
They  are  in  some  degree  strengthened  by  the  fact  of  there  being 
an  express  stipulation  that  the  father  should  have  power  to  fix 
the  shares  in  which  the  property  should  go  to  the  children  of 
the  marriage,  which,  if  he  had  been  understood  to  be  himself 
the  fiar,  was  obviously  unnecessary.  Considerable  weight 
seems  to  have  been  given  to  such  a  stipulation  in  the  late  case 
of  MiUer  of  Dalswinton,  14th  November  1833  (12  Shaw,  31), 
though  it  certainly  was  not  considered  as  of  so  much  import- 
ance in  the  earlier  case  of  Macdonald,  15th  January  1831  (9 
Shaw,  280),  and  the  Lord  Ordinary  refers  to  it  merely  as  con- 
firmatory of  the  conclusion  which  he  had  deduced  from  the 
whole  structure  of  the  deed. 
^    "  A  great  number  of  cases  were  cited  at  the  debate,  all  of 


which  the  Lord  Ordinary  has  carefully  considered.  It  is  not 
easy  to  reconcile  them  all,  but  he  thinks  the  result  is  clearly, 
that  though  a  technical  meaning  may  have  been  settled  for  cer- 
tain  expressions,  when  taken  by  themselves,  they  may  be  con- 
trolled by  other  expressions  in  the  same  instrument ;  and  that 
the  true  canon  of  construction  is,  that  it  shaU  be  according  to 
what  appears  on  the  whole  of  such  instrument  to  have  been  the 
clear  meaning  of  the  parties. 

"  Expenses  have  been  given  against  the  husband,  partly  be- 
cause the  judgment  is  rested  upon  the  ground  that  the  true 
meaning  and  intention  of  his  own  deed  was  that  which  he  has 
now  been  disputing,  and  chiefly  because  it  appears  from  his 
letters,  recently  before  the  action,  that  he  Tbeing  a  profe<«sional 
person)  was  individually  of  opinion  that  this  was  its  meaning." 

Mr  Cameron  reclaimed,  but  their  Lordships  unani- 
mously ottered  to  the  Lord  Ordinary's  interlocutor, 
with  additional  expenses. 

Lord  Ordinary f  Jeffrey. — Act.  for  Mr  Cameron^  Solicitor- 
General  (Rutherfurd),  J.  Anderson;  Gordon  and  BCackay, 
W.S.,  Agents. — Alt.  for  Mn  Cameron* s  next  of  kin^  Dean  of 
Faculty  (Hope),  Adam  Anderson;  James  Bennett,  W.S., 
Agent — [LD.M.] 


2Sih  June  1837. 
Second  Division. — (J.D.M.) 

No.  315. — The  Commerciajl  Bank,  Pursuers,  r. 
Thomas  Paton  tu  an  individualy  and  as  Pent- 
land's  Trustee^  Defender. 

Bill  of  Exchange— Vitiation— .Addition— ITtfiJ  that  the  inser- 
tion  of  a  few  wordi  in  a  bill  of  exchange,  after  acceptance,  by 
the  payee,  without  the  knowledge  of  the  accepter,  which  wtereif 
rendered  the  obligation,  which  was  previously  vague  and  inde- 
finite, more  specie  and  effectual,  but  did  not  alter  the  nature 
or  extent  of  the  obligation,  does  not  amount  to  the  fabrication 
of  a  new  document,  in  the  seiue  of  the  stamp  laws,  nor  to  such 
a  variation  in  the  accepter**  obligation  as  to  release  him  from 
liability. 

This  was  an  action  for  payment  of  a  bill  for  £1676. 
I6s.  The  defender,  Paton,  is  the  acting  trustee  on 
the  estate  of  Mr  George  Pentland.  Mr  Sandeman  was 
appointed  trustee  in  succession  to  him.  For  the  purpose 
of  managing  this  trust,  these  trustees  were  in  the  use 
of  raising  money  by  discounting  bills  drawn  upon  each 
other,  or  by  means  of  promissory-notes  which  were 
made  payable  by  the  one  to  the  other;  and  in  this  way, 
as  was  alleged,  the  bill  libelled  on  was  granted  by  Pa- 
ton to  Sandeman.  The  promissory-note,  which  was 
holograph  of  Paton,  was  of  the  following  tenor : 

"  £1675.  168.  Sterling.  Edinburgh,  13M  June  1834.  Fire 
months  after  date  I  promise  to  pay  to  Edward  Sandeman,  Esq., 
or  order,  at  my  office,  sixteen  hundred  and  seventy-five  poumU 
and  sixteen  shillings  Sterling,  for  value  in  trust-acoount  jfbr  Mr 
Pentland,  (Signed)  Tho.  Paton." 

This  note  was  blank  indorsed  by  Sandeman,  and 
was  discounted  for  value  by  the  pursuers,  who  are 
onerous  bona  fids  holders.  When  it  fell  due  it  was 
dishonoured,  and  intimation  of  the  dbhonour  was  given 
to  the  parties,  and  it  was  protested.  Every  part  of  it, 
with  the  exception  undermentioned,  was  admitted  to 
be  in  the  handwriting  of  Paton,  and  no  other  trust- 
estate  was  specified,  in  which  he  and  Sandeman  were 
jointly  connected,  except  Pentland's.  A  document 
was  produced,  in  the  handwriting  of  Paton,  setting 
forth  a  variety  of  bills  which  had  been  discounted  with 
various  banks,  and  distinguishing  those  which  had  been 
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granted  or  discoonted  in  reference  to  Pentland's  trust 
from  other  bills.     This  document  begins  thus : 

<<  Commercial  Bank. 
"  Bills  on  (tccouni  ofPentlafufs  Trust. 
''T.Paton,        -  -  -        £1676.  168.,"  &c- 

In  defence  it  was  contended,  That  when  tBe  promis* 
sory-note  libelled  on  was  drawn,  accepted,  and  deliver- 
ed to  Sandeman  by  the  defender,  it  finished  thus :  <*  for 
value  in  trust-account,"  and  that  afler  it  had  left  the 
hands  of  the  defender,  there  was  added  the  words,  <*  for 
Mr  Pentland,"  so  as  to  make  the  bill  seem  as  one  grant* 
ed  "  for  value  in  trust*account  for  Mr  Pentland :"  That 
this  addition  was  made  by  the  hand  of  Sandeman,  the 
payee,  after  acceptance,  and  at  or  before  the  time  of 
discounting  or  transferring  the  bill  to  the  pursuers,  and 
in  concert  with  the  pursuers,  who  desired  that  the  ad- 
dition should  be  made  in  order  to  make  the  bill,  which 
ex  facte  bore  merely  individual  liabilities,  a  voucher 
of  debt  against  Mr  Pentland's  estate ;  and  it  was  there- 
fore pleaded — That  the  bill  having  been  vitiated  after 
issue  by  a  material  alteration,  made  without  the  con- 
sent of  the  accepter,  was  thereby  rendered  null  and 
void,  both  at  common  law  and  under  the  Stamp  Acts, 
and  the  action  being  laid  on  the  bill  exclusively,  could 
not  be  maintained. 

"  Id  February  1837 The  Lord  Ordinary  having  heaid  the 

fonnsel  for  the  parties  on  the  closed  record,  and  whole  process. 
Repels  the  defences  proponed  for  the  defender  Paton  and  the 
compearer  Geoige  Pentland,  and  decerns  in  terms  of  the  conclu- 
sions of  the  libel :  Finds  expenses  due ;  allows  an  acconnt,"  &c. 

"  Note, — The  promissory-note  having  been  originally  granted, 
according  to  the  defender's  own  admission,  not  simply  for  value 
received,  but '  for  value  in  trust-account,'  the  Lord  Ordinary  is 
not  of  opinion  that  the  mere  specification  (though  by  an  ex  post 
facto  operation)  of  what  trust  it  was  that  was  intended,  eicber 
unounted  to  the  fabrication  of  a  new  document,  in  the  sense  of 
the  stamp  laws,  or  to  such  a  variance  in  the  granter*s  obligation 
as  to  make  him  no  longer  bound  by  his  signature,  provided  al- 
ways that  the  specification  so  added  can  be  shown  to  have  been 
according  to  the  real  truth  of  the  transaction.  To  make  a  new 
document  out  of  an  old  one,  or  to  alter  the  nature  and  tenor  of 
an  original  obligation,  it  would  seem  to  be  necessary  that  there 
should  have  been  an  original  document  and  obligation  of  a 
definite  and  precise  tenor,  to  which  effect  might  have  been  given 
according  to  that  tenor,  but  for  the  variation.  In  this  case, 
however,  the  original  document  was  perfectly  vague  and  inde- 
finite ;  and  all  that  was  done  was  to  give  it  that  necessary  par- 
ticularity, without  which  it  could  not  have  been  effectual.  It 
was  evidently  intended  to  give  those  who  discounted  it  the  se- 
curity of  some  trust-funds  or  estate ;  but,  without  specifying 
what  that  estate  was,  it  is  plain  they  could  practically  have  no 
such  benefit.  If  the  name  of  the  trust  truly  intended  was  added, 
therefore,  this  was  pot  an  idteration,  but  a  mere  completion  of 
the  original  document,  and  brought  in  no  new  party,  but  only 
took  away  a  possible  ambiguity  as  to  who  the  original  party 
was.  It  has  always  been  competent,  according  to  our  law,  to 
fill  up  the  name  of  the  payee  of  a  bill,  though  left  blank  when 
subscribed  by  the  accepter,  or  even  to  fill  up  a  whole  bill  above 
his  blank  subscription,  and  such  appears  also  to  be  the  law  of 
England ;  and  although  in  these  cases  there  may  be  fuller  evi- 
dence from  the  occurrence  of  a  blank  of  the  party  having  con- 
tempkited  such  filling  up,  yet  the  principle  truly  applies  to  such 
a  case  as  the  present,  for  here  also  the  instrument  is  signed  in 
an  imperfect  state,  and  if  effect  cannot  be  given  to  it  without 
some  filling  up,  there  is  the  same  implied  warrant  so  to  fill  it 
up  as  in  the  other.  It  is  in  all  respects  parallel  to  the  filling 
in  of  a  Christian  name,  or  a  designation  in  a  bill  or  promissory- 
note,  which,  though  necessary  to  give  it  effect  as  an  actionable 
document,  had  been  accidentally  omitted,  and  to  which,  if  done 


according  to  the  truth  of  the  tranaacdon,  and  the  actual  mean- 
ing of  the  parties,  it  is  thought  no  possible  objection  could  be 
made.  The  defender  has  averred  indeed  in  a  general  way  that 
this  was  not  the  case,  and  that  it  was  not  to  Pentland's  trust 
that  the  proceeds  of  this  note  were  truly  meant  to  have  been 
applied.  The  Lord  Ordinary  at  one  time  thought  that  it  might 
have  been  necessary  to  allow  a  proof  of  this  allegation,  but, 
upon  looking  more  carefully  into  the  record,  he  came  to  be  of 
opinion,  W,  That  the  case  was  already  proved  against  the  de- 
fender by  an  unchallenged  writing  under  his  own  hand ;  and, 
2d,  That  with  reference  either  to  his  admission  as  to  this  writing, 
or  to  the  nature  of  the  case,  he  had  not  iLverred  or  condescended 
relevantly. 

"  Ut,  The  note  in  question,  for  the  precise  sum  of  £1675, 
16s.,  was  discounted  with  the  Commercial  Bank,  who  now  pur- 
sue the  grsnter,  Paton,  for  its  contents.  The  defence  is,  that  it 
has  been  altered  so  as  to  bind  him,  not  merely  individually,  but 
as  trustee  for  Pentland,  with  whose  affairs  it  had  really  no  con- 
nection. Now  to  meet  this  allegation,  the  pursuers  produce  a 
state  of  outstanding  bills  holograph  of  Paton  himself,  which 
begins  with  these  words,  all  of  his  wridng : — *  Commercial  Bank : 
bills  on  account  of  Pentlamfs  trust^T.  Paton.  £1675.  16s.," 
and  then  proceeds  to  enumerate  sevefal  other  bills.  Now  there 
is  no  attempt  to  reduce  or  deny  this  document,  and  all  that  the 
defender  is  able  to  say  about  it  is,  *  that  it  was  a  mere  jotting 
of  temporary  accommodations,"  and  that  the  money  really  never 
was  accounted  for  to  the  trust  of  Pentland. 

"  2rf,  In  the  face  of  this  written  evidence,  and  of  the  admis- 
sion that  Sandeman,  the  payee  of  th«  note,  was  connected  with 
him  in  Pentland's  affairs,  and  actually  named  as  the  subsidiary 
trustee  on  that  estate,  the  defender  has  neither  produced  any 
written  evidence  or  required  any  diligence  for  the  recovery  of 
such  evidence,  but  claimed  absolvitor  at  the  debate  upon  the 
naked  ground  of  the  alleged  vitiation,  with  a  general  offer  to 
prove,  prout  dejure,  that  it  was  not  to  Pentland's  trust  that  the 
note  was  meant  to  be  applied,  and  that  in  fiict  the  proceeds  had 
not  been  credited  to  that  trust.  The  latter  allegation  the  Lord 
Ordinary  conceives  to  be  plainly  irrelevant  in  a  question  with 
the  pursuers — even  if  it  could  be  proved  scripio,  and  in  the  fiice 
of  his  own  holograph,  he  thinks  that  the  defender  can  never  be 
allowed  to  prove  the  other  by  parole. 

**  But  the  whole  of  his  allegation,  when  carefully  looked  into, 
will  be  found  to  be  irrelevant  for  want  of  necessary  specification 
on  points  where  there  could  be  no  apology  for  vagueness.  He 
says  confidently  enough,  that  the  account  for  Pentland's  trust 
was  not  *  the  trust-account*  against  which  the  note  was  drawn. 
But  he  has  nowhere  ventured  to  state  what  -other  trust-account 
it  was.  He  says  indeed  that  he  and  Mr  Sandeman  were  jointly 
engaged  in  the  business  of  various  trusts,  and  that  in  the  course 
of  their  transactions  much  accommodation-paper  passed  between 
them.  But  though  repeatedly  called  upon  to  name  any  one 
other  trust  of  whidb  they  had  a  joint  management  except  Pent- 
land*s,  he  vras  utterly  uiwble  to  comply,  aiid  to  this  hour  main- 
tains a  politic  silence  on  the  subject.  The  Lord  Ordinary, 
therefore,  humbly  conceives  that  he  has  made  no  allegation  on 
this  vital  part  of  the  case,  which  is  so  qualified  as  to  be  remitted 
to  probation. 

"  In  thus  deciding  the  case  against  the  defender  without  a 
proof,  the  Lord  Ordinary  has  not  forgotten  that  he  is  bound  to 
assume  the  truth  of  all  ne  has  offered  to  prove  in  a  competent 
manner,  and  accordingly  he  has  now  taken  for  granted  several 
allegarions  positively  denied  by  the  pursuers,  and  which,  if  ne- 
cessary, they  say  they  are  ready  to  disprove.  In  particular,  he 
has  assumed  that  the  words  '  for  Mr  P^ndand'  were  not  in  the 
note  when  it  was  signed  by  the  defender,  or  that  he  ever  knew 
of  their  being  there  till  after  he  was  called  upon  for  payment, 
and  that  they  were  not  there  when  it  was  first  presented  for 
discount,  but  were  added  at  the  time  with  the  knowledge  and 
on  the  suggestion  of  the  pursuers  themselves.  He  has  likewise 
assumed,  that  in  point  of  fact  the  proceeds  were  not  accounted 
for  to  Pentland's  tiust,  and  that  there  is  no  mention  of  the  note 
in  the  trust-accounts.  Holding  all  these  things  to  be  true,  he 
has  yet  had  no  hesitation,  on  the  grounds  above  stated,  in 
decerning  in  terms  of  the  libel,  with  expenses. 
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**  Pentknd  has  nsted  himielf  by  m  minute,  but  has  lodged  no 
separate  defences,  and  seems  only  to  say  that  the  proceeds  of 
the  note  nerer  were  applied  for  the  benefit  of  his  estate,  and 
that,  therefore,  that  estate  should  not  be  liable  for  their  repay- 
ment. If  the  fact  be  so,  he  and  his  creditors  hare  great  cause 
to  complain  of  the  defenders ;  but  the  allegation  is  palpably  ir- 
relevant as  against  the  pursuers,  if  Paton*s  defences  hare  been 
rightly  overruled.     P^ton  was  avowedly  his  trustee,  with  full 

Sower  to  bind  his  estate  to  the  last  farthing  of  its  viJue,  and  if 
e  and  his  fellow-trustee  discounted  a  biU  '  for  value  in  that 
trust-aecount,'  the  onerous  holders  of  that  bill  must  have  access 
to  it  for  their  payment." 

The  defender  reclaimed,  offering  to  prove  that  the 
bill,  as  it  originally  stood,  was  an  individaal  obligation, 
and  not  intended  to  foand  liability  to  the  bank  over 
Pentland's  estate. 

On  advising, 

Lord  Msdwyn, — I  think  the  list  of  bills  holograph  of  Paton 
most  important.  I  cannot  get  over  it,  as  proving  that  the  bill 
was  drawn  on  account  of  Pentland's  estate;  and  the  mere  inser- 
tion of  the  words  **  for  Mr  Pentland,"  was  a  mere  addition  in 
ezplsoation,  and  the  stamp  laws  do  not  affect  this.  If  it  would 
be  more  satisftictorv,  I  have  no  objections  to  allow  a  proof. 

Lord  Justice^ Clerk, — My  opinion  is  very  clearly  the  same; 
but  1  win  not  object  to  the  proof^  though  the  real  evidence  in 
the  case,  taken  in  reference  to  the  document  in  Paton's  own 
handwriting,  seem  enough. 

Lord  Meadowhanh  thought  there  was  no  necessity  for  further 
proof,  and  that  the  reclaiming  note  should  be  refused. 

Lord  Gleniee. — That  may  be  done  with  great  safety. 

The  Court  adhered. 

Lord  Ordinary,  Jeffrey Act.  More;  J.  A.  Campbell,  W.S., 

Apeni,-.AU.'Penney;  Robert  Roy,  W.8.,  Apeni — LJ.D.M.J 


2m  June  1837. 

FiasT  Division. — (G.D.F.) 

No.  316. — W.  D.  Pboctob,  Judicial  Factor  on  the 

Estate  ofCarse^  Raiser, 

Db  Andekson  and  Francis  Grahame,  dainumts. 

Multiplepobding — Competition — Seisin — Erasure  in  Substan- 
tialibua — Assignation — Preference— /a  a  queBtion  betwetn  an 
aifjudging  creditor  and  the  auignee  of  a  prior  heritable  credit 
tor — Held^  without  deciding  on  certain  ofyectione  to  the  auig' 
nee* a  real  right,  on  the  ground  oferaturee  and  infarmaUtiee  m 
hit  aegignation  and  aatine,  that  the  aesignation  waa  etill  a  suf' 
ficient  title  to  enable  him  to  plead  on  hia  author* a  prior  right ; 
and  the  aaaignee  prtferred  according^, 

Charles  Gray,  of  Carse,  was  heir  in  possession  of 
the  entailed  estate  of  Carse.  In  1814,  he  granted  an 
heritable  bond  of  annuity  in  favour  of  Messrs  Robinson 
of  Banff,  for  an  annuity  of  £163.  12s.,  secured  over 
the  estate,  upon  which  the  annuitants  were  infeft,  and 
their  infefhnent  recorded  7th  March  1815.  There- 
after, Dr  Charles  Anderson,  physician  in  Leith,  ac- 
quired right  to  this  annuity  by  disposition  and  assig- 
nation from  Messrs  Robinson,  dated  2d  and  12th  April 
1818,  upon  which  hctook  infeftment. 

In  1816,  Francis  Grahame,  of  Morphie,  became  a 
creditor  of  Gray  to  the  extent  of  £1500  for  cash  ad- 
vanced to  him,  for  which  sum  Gray  granted  his  bond, 
2d  October  1816.  Grahame  afterwards  led  an  adjudi- 
cation upon  this  bond,  and  on  I6th  January  1821,  ob- 
tained decree  of  adjudication  against  Gray,  adjudging 
his  life  interest  in  the  estate  of  Carse  for  the  accumu« 
lated  sum  of  £2150;  upon  which  decree  he  ezpede  a 
crown-charter  of  adjudication,  and  was  infeft. 


Gray's  estate  was  sequestrated  21st  June  1823,  and 
William  David  Pkt)Ctor  at  Glammis,  was  appointed 
judicial  factor.  Mr  Proctor  having  now  a  balance  of 
rents  in  his  hands,  raised  a  process  of  multiplepoinding, 
to  enable  him  to  pay  it  over  to  those  of  ihe  creditors 
who  had  the  best  right  to  it. 

A  competition  ensued  between  the  daimants,  An- 
derson and  Grahame. 

Anderson  claimed  to  be  preferred,  prima  locoy  for 
his  annuity  of  £153.  12s.,  from  April  1822,  amounting, 
with  interest,  to  £2623.  1.  11.,  in  virtue  of  the  prior 
security  of  the  Messrs  Robinson,  to  which  he  had  now 
right. 

Grahame  obfected^  and  pleaded  that  the  disposition 
and  assignation  in  Anderson's  favour  was  null  and  void, 
as  being  vitiated  and  erased,  and  that  his  infeftment 
was  also  void  and  null,  and  could  not  be  the  foundation 
of  any  preference;  and  that  therefore  he,  Grahame, 
was  entitled  to  be  preferred  in  the  ranking,  primo  loco, 
for  the  sums  in  his  adjudication.  He  explained  his 
objections  at  length,  as  follows : — In  the  disposition  and 
assignation  (in  favour  of  Dr  Anderson)  there  are,  in 
particular,  the  following  erasures : — On  page  Ist,  6th 
line  firom  the  bottom,  the  words,  <*  Robinson,  merchant," 
are  written  on  an  erasure.  On  page  2d,  line  9th  from 
the  bottom,  the  words,  ^*  next  term's  payinent  at,"  are 
in  like  manner  written  on  an  erasure.  Fage  6th,  line 
14th  from  the  top,  the  words,  *'  during  all  the  days  of 
the,"  are  also  written  on  an  erasure.  The  word  **  or," 
on  page  13th,  line  6th  from  the  top,  is  written  on  an 
erasure,  as  well  as  the  words,  '<  lands  and,"  on  page 
14th,  line  11th  ftrom  the  top.  On  page  15th,  line  2d 
from  the  top,  **  certain  attorney  or  attorneys,"  and 
<'  names,  bearers,"  and  on  9th  Une  of  same  page,  the 
word  "nine,"  are  respectively  written  on  enuores; 
these  last  erasures  being  in  the  precept  of  sasine.  In 
the  instrument  of  sasine  itself,  the  erasures  are  rerv 
numerous.  It  is  delivered  not  to  the  disponee  person- 
ally, but  to  his  procurator ;  and  in  transcribing  the  pre- 
cept  of  sasine  into  the  instrument,  there  are  the  follow- 
ing errors : — In  the  disposition,  the  words  in  the  precejit 
are,  "  to  pass  to  the  ground  of  the  said  whole  lands  and 
others  before  written,"  respective  and  successive  after 
others,  the  words  "  lands  and,"  being  here  written  on 
an  erasure ;  while  in  the  instrument  the  precept  is  de- 
scribed as  running  in  these  terms,  "  to  pass  to  the 
ground  of  the  said  lands  and  others"  merely.  Again, 
in  transcribing  the  prec^  into  the  instrument  oi  sasine, 
the  words,  "  the  ground  of  the,"  on  the  4th  line  from 
the  top  of  the  14th  page  of  the  instrument,  are  written 
on  an  erasure,  and  the  word  "  said"  is  there  omitted. 
The  signature  of  the  parties  to  the  deed,  as  subjoined 
to  the  testing  clause  at  the  end  of  the  precept  of  sasine, 
as  well  as  the  subscriptions  of  die  witnesses  to  the  said 
clause,  are  omitted  in  transcribing  the  precept  of  sasioe 
into  the  instrument  of  sasine.  The  lands  embraced 
under  the  sasine  lie  discontiguoiiii,  and  are  held  of  dif- 
ferent superiors. 

On  these  grounds,  besides  the  general  plea  of  aiiDitj 
founded  on  &e  erasures,  Grahame  pieaded — (1.)  That 
the  instrument  of  sasine  was  inept,  in  respect  sasine 
was  given  to  an  attorney,  for  which  there  was  no  war- 
rant in  the  precq>t :  (2.)  In  respect  the  instrument  did 
not  properly  set  forth  the  terms  of  the  warrant  on  whidi 
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it  proceeded ;  and,  (3.)  In  respect  the  lands  lie  discon- 
tiguous, and  the  warrant,  as  engrossed,  did  not  autho- 
rise infeftment  on  lands  lying  discontiguous,  in  which 
manner  alone  sasine  was  said  to  have  been  taken. 

The  claimant,  Anderson,  resting  upon  the- deeds, 
(beaded  in  answer — (1.)  The  claimant  Grahame,  being 
by  his  own  statement  a  postponed  creditor  to  the  pre* 
sent  claimant,  has  no  right  to  claim  in  competition 
with  him.  (2.)  In  competition  with  Grahame,  the 
claimant  would  be  entitled  to  be  preferred,  even  sup- 
posing the  precept  of  sasine  in  the  disposition  and  as- 
signation in  the  claimant's  favour  were  erased  in  sub» 
Haniialilnut  and  his  infeftment  were  inept,  the  rest  of 
the  deed  being  subject  to  no  objection,  and  the  radical 
title  in  the  persons  of  his  authors,  on  which  the  daim- 
ant's  right  rests,  being  correct  and  regular  in  all  re- 
spects, and  prior  in  date  to  Grahame's  infeftment. 

The  Lord  Ordinary  sustained  Anderson's  daim  of 
preference  by  the  following  interlocutor : 

"28tA  Fehmary  1837 The  Lord  Ordinary  having  con- 

sidered  the  dosed  record,  and  heard  parties,  Ranks  and  prefers 
Br  Charles  Anderson,  in  terms  of  his  claim,  on  the  fund  in 
nedio  for  the  sum  of  £2623.  I.  11.  Sterling,  being  prindpal 
and  interest  as  at  the  term  of  Whitsunday  last,  and  for  the  l^fal 
interest  of  the  sum  of  £2046.  IS.  11.  Sterling  thereof,  being 
principal  from  the  said  term  and  till  paid ;  as  also  for  the  sum  of 
£76.  16s.  Sterling,  being  the  half-year's  annuity  due  at  the 
term  of  Martinmas  last,  and  for  an  annuity  of  £1^.  12s.  Ster- 
ling doting  the  life  of  Charles  Gray  of  Carse,  payable  by  equal 
portions  at  the  terms  of  Whitsunday  and  Martinmas  yearly, 
with  &e  legal  interest  thereof  from  the  said  term's  payment  and 
till  paid,  the  said  terms  of  payment  being  always  first  come  and 
bygone;  and  grants  warrant  to,  authorises  and  ordains  the 
Royal  Bank  of  Scotland,  or  their  cashier,  accordingly  to  make 
payment,  and  decerns;  authorises  the  derk  custodier  of  the 
deposit  receipt  in  process  to  exhibit  the  same  to  the  bank,  that 
the  payment  may  be  marked  thereon  when  made:  Finds  Dr 
Anderson  entitled  to  expenses  from  the  party  or  parties  who 
have  opposed  his  daim ;  appoints  an  account  thereof  to  be  giren 
in,  and  remits  the  same  to  the  auditor  to  tax  and  report ;  and 
allows  the  decree  and  warrant  for  the  principal  sum  and  interest 
above  decerned  for,  to  go  out  and  be  extracted  ad  interim," 

Grahame  reclaimed.     At  advising, 

P.  Rchertson, — If  the  Coort  think  the  erasures  in 
the  precept  of  seisin  immaterial,  I  admit  that  we  have 
no  case ;  but  I  have  to  maintain,  that  the  erasure  in 
the  precept  of  seisin  is  in  substantiaiibuSf  and  that  the 
deliverance  of  the  symbols  to  the  attorney,  instead  of 
the  constituent,  was  inept,  there  being  no  authority  for 
doing  so. 

Solicitor' General  maintained,  that  the  terms  of  the 
precept  were  sufficient  to  authorise  deliverance  to  the 
attorney  on  behalf  of  the  principal ;  but,  besides  that, 
they  had  a  dear  right,  in  virtue  of  the  original  deed 
of  assignation. 

Lord  GiBie». — I  am  disinclined  to  set  aside  a  deed  from  al- 
leged erasures ;  bat,  on  the  other  hand,  I  feel  a  difficulty  in 
sustaining  so  slovenly  a  prepared  deed  as  this  appears  to  be. 
The  preparation  of  it  is  scarcely  decent ;  but  without  going 
ir<to  that  matter,  whether,  the  erasures  are  fatal  or  not,  I  agree 
t^ith  the  Solicitor- General  in  the  second  defence. 

lard  Corehowe, — It  is  a  different  thing  where  erasure  occurs 
ill  words  of  style,  and  in  a  legacy.  In  the  one,  the  words  will 
obviously  supply  themselves,  while,  in  tlie  other,  we  could  not 
80  easily  supply  the  name  of  a  legatee.  However,  I  think, 
without  deciding  that  here,  the  other  defence  is  sufficient  to 
b.ar  out  the  Lord  Ordinary's  interlocutor. 

Lord  President  concurred. 


Lord  Mackenzie  concurred.  As  to  expenses,  Mr  Robert- 
son's client  is  fiiirly  liable  in  them,  and  it  is  plahi  they  cannot 
come  out  of  the  fund  in  medio. 

The  Court  accordingly  adhered. 

Lord  Ordinary,  Cockbum. — For  Grahame,  P.  Robertson, 
Maidment ;  J.  J.  Eraser,  W.S.,  Agent. — Solicitor-General  (Ru- 
therfurd),  A.  Wood ;  Cameron  and  Ogilvie,  Agente  for  Dr 
Anderson, — H.  J.  Robertson:  Pearson  and  Robertson  for 
Naime'a  Heirs [G.D.F.J 


29th  June  1 837. 
First  Divisiov. ~(('..D.F.) 

No.  317. — Mrs  Janet  Looan  or  Lumsdaine  and 
Others,  Claimants^  v,  Robert  Wji^son,  daim- 
ant  in  the  Ranking  and  Sale  of  Gelvan, 

Agent  and  Client — Lien — Personal  Exception — Ranking  and 
Sale — Competidon — Circumstances  in  which  it  was  held,  that 
a  profeasiomal  agent,  acting  for  borrower  and  lender^  was  not 
entitled  to  pkad  agaimt  the  lender  a  Hen  on  titU'deeds  for 
bueiness  accounts  incurred  to  him  6y  the  borrower,  nor  a  pre^ 
fereneefor  intereste  paid  to  prior  heritable  creditors  ttpon  ae^ 
signations  or  obUgatuma  to  aseign. 

This  was  a  question  between  Mrs  Lumsdcdne  and 
others,  as  representing  the  late  Archibald  Lumsdaine, 
merchant  in  Edinburgh,  and  Robert  Wilson,  writer  in 
Edinburgh,  as  executor  of  the  late  George  Wilson, 
writer  in  Edinburgh,  and  in  his  own  right,  in  regard 
to  their  order  of  ranking  in  the  process  of  ranking  and 
sale  of  the  estate  of  the  late  Andrew  Keltic  of  Gelvan. 
Lumsdaine  claimed  as  an  heritable  creditor,  under  a 
bond  and  infeftment,  for  £900.  Wilson  was  a  claim- 
ant for  (inter  alia)  certain  business  accounts  incurred 
by  the  common  debtee  to  George  Wilson  and  to  him- 
self; and  for  certain  sums  of  interest  paid  by  George 
Wilson  and  himself  to  two  prior  heritable  creditors, 
either  upon  assignations,  or  upon  obligations  to  assign. 
For  the  amount  of  the  business  accounts  he  claimed  a 
preference,  in  virtue  of  a  lien  on  certain  of  the  title- 
deeds  of  the  lands  under  sale,  which  were  in  his  pos- 
session ;  and  for  the  interests,  he  claimed  a  preference 
as  coming  in  place  and  right  of  the  prior  heritable  cre- 
ditors. 

The  common  agent  proposed,  in  his  state  and  order 
of  ranking,  to  repel  Wilson's  daim  of  preference,  and 
to  postpone  him  in  the  ranking  to  Lumsdaine.  Wilson 
gave  in  objections  to  this  state,  which  were  answered 
by  Lumsdaine ;  and  ultimately  the  discussion  turned 
chiefly  on  a  point  of  personid  exception,  the  particu- 
lars of  which  appear  from  the  Lord  Ordinary's  note. 

The  Lord  Ordinary  pronounced  the  following  inter* 
locutor : 

"  1st  March  1837 The  Lord  Ordinary  having  heard  par- 
ties' procurators,  and  considered  the  objecdons  for  Robert 
Wilson,  as  revised,  together  with  the  revised  answers  for  Ar- 
chibald Lumsdaine  and  process :  In  respect  that  the  fund  in 
medio  is  inadequate  to  the  payment  of  the  preferable  debts, 
Finds  it  unnecessary  to  inquire  into  the  precise  amount  of  the 
personal  debt  daimed  by  the  objector ;  and  on  the  subject  of 
his  chums  of  preference,  Vv[i^%,  first,  that  in  the  special  drcnm- 
stances  of  this  case,  the  possession  of  the  dde-deeds  of  Keltie, 
the  common  debtor,  by  the  late  George  Wilson  and  the  objector, 
does  not  found  a  right  of  lien  on  those  dde-deeds  in  oomped- 
tion  with  Mr  Lun^daine,  the  postponed  heritable  creditor: 
Finds,  ucondhj,  that  the  objector  has  a  right  of  preference  for 
the  amount  of  the  interests  paid  by  him,  and  out  of  his  ovm 
funds  on  prior  heritable  debts,  in  so  far  as  he  has  produced  as- 
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ugnations  of  the  said  faiUlrettty  or  obligatioos  to  aaiign,  granted 
by  the  creditora  on  receiving  such  payments,  and  while  vested 
in  the  said  heritable  debts ;  quoad  ultra,  repels  hia  claim  of  pre- 
ference founded  on  such  payments  of  interest :  But,  in  respect 
of  the  averment  bv  the  common  agent,  that  the  interests  on  the 
heritable  debts  paid  by  the  objector,  were  paid  out  of  the  funds 
of  the  common  debtor  in  the  objector's  hands,  appoints  the  case 
to  be  enrolled,  that  parties  may  be  heard  on  the  means  of  as- 
certaining the  matters  in  dispute. 

'*  Note As  the  fund  in  medio  is  confessedly  intuflBcient  for 

the  payment  of  the  heritable  debts,  the  only  matter  of  any  im- 
portance here,  is  the  objector's  claim  of  prdTerence  in  competi- 
tion with  Mr  Lurosdaine,  the  last  heritable  creditor.  Even  in 
this  limited  view  of  the  subject  of  dispute,  it  would  have  been 
desirable  to  have  some  more  precise  statement  of  the  facts  on 
bot&  sides,  than  is  to  be  found  in  those  argumentatiye  and  per- 
plexed pleadings ;  but  as  the  Lord  Ordinary  thinks  that  they 
'do  afford  the  means  of  forming  a  judgment,  he  has  not  thought 
it  expedient,  in  the  circumstances  of  the  case,  to  put  the  parties 
to  the  expense  of  making  up  a  record. 

"  The  objector's  daim  of  preference  involves  two  points : 
Fir$i,  the  business  accounts  alleged  to  be  due  by  the  common 
debtor  to  the  olijector's  uncle,  the  late  George  Wilson,  and  to 
the  objector  himself,  for  which  it  is  said  he  holds  a  lien  on  the 
common  debtor's  title-deeds ;  and  secondly,  the  interests  paid 
by  George  Wilson  and  the  objector  on  certain  heritable  debts ; 
in  regard  to  which  interests,  it  is  said  he  has  the  benefit  of 
those  heritable  securities. 

'*  On  the  first  point,  the  Lord  Ordinary  has  no  doubt  that 
the  title-deeds  are  of  a  character,  which,  in  themselves,  might 
have  afforded  a  valid  right  of  lien ;  and  the  whole  difficulty,  in 
his  opinion,  arises  from  the  relative  situation  of  the  parties  in 
favour  tfae  lien  is  urged,  and  the  postponed  heritable 
Mr  Lumsdaine,  against  whom  it  operates.  Those  par- 
the  agents,'  not  only  of  the  common  debtor,  Keltic, 
hat  of  that  heritable  creditor.  It  was  George  Wilson,  the 
agent  of  Keltic,  who,  as  agent  for  Mr  Lumsdaine,  obtained  for 
the  laUer  the  heritable  security  for  £900,  and  he  and  his  ne- 
phew, the  objector^  continued  to  act  both  for  Keltic  and  the 
heritable  creditor  down  to  a  late  date.  Now  it  appears,  in  the 
first  place,  that  the  greater  part  of  the  sum  so  obtained  from 
Mr  Lumsdaine  was  applied  in  taking  up  certain  bills  due  by 
Kelde  to  Lumsdaine,  on  which  George  Wilson  was  a  co-obli^ 
gant ;  so  that,  in  truth,  George  Wilson  himself  has,  to  a  great 
extent,  the  benefit  dT  the  loan.  2dhf,  It  appears  from  the  cor- 
respondence between  Keltic  and  George  Wilson,  on  the  sub^ 
ject  of  Keltie's  affairs,  that  the  latter  did  not  consider  the  se- 
curity as  a  security  on  which  money  could  have  been  raised  in 
the  ordinary  course  of  business,  and  obtained  it  through  his  in- 
fluence with  his  client,  Mr  Lumsdaine.  Sdfy,  It  appears,  that 
at  the  time  when  the  security  was  granted,  George  Wilson  had 
a  large  business  account  as  agent  for  Keltic,  and  the  business 
account  then  due  forms  one  of  the  articles  in  regard  to  which 
the  lien  is  pleaded  on  the  title-deeds,  which  either  were  pre- 
'viously  in  the  hands  of  Wilson,  or  were  placed  in  his  hands  for 
the  purpose  of  completing  the  security.  4thly,  It  is  not  shown 
^t  any  communication  ever  was  made  by  George  Wilson  to 
^umadaine  of  the  existence  of  those  business  accounts,  or  of 
the  effect  of  them  on  the  heritable  security. 

*'  JYow,  in  these  circumstances,  the  Lord  Ordinary  does  not 
think  the  lien  can  be  sustained.  Wilson  being  the  agent  of 
both  parties,  and  the  creditor,  Lumsdaine,  having  a  right  to  the 
title-deeds  by  the  force  of  the  assignation  in  his  heritable  bond, 
the  agent  must  be  understood  to  have  held  them  for  behoof  of 
the  CI  editor,  at  least  to  the  extent  of  excluding  all  encroachment 
on  the  heritable  security.  In  fiust,  since  those  decisions  by 
which  an  agent's  Hen  has  been  sustained  in  preference  to  heri- 
table securities,  the  only  mode  of  preventing  such  preference^ 
is  to  stipulate  for  the  delivery  of  the  tide-deeds ;  and  here,  as 
the  title^eeds  were  in  the  hands  of  the  agent  for  the  creditor, 
the  very  situation  which  afforded  that  advantage,  the  Lord  Or- 
dinary cannot  hold  that  the  party  in  his  other  character,  as  agent 
for  the  common  debtor,  was  entitled  to*found  on  his  possession 
of  them,  a  claim  of  preference  cutting  down  the  security  of  his 


other  client ;  and  the  objection  to  sudi  a  claim  is  still  stronger 
when  it  is  considered,  that  at  that  very  time  George  Wilson 
was  aware  of  the  narrowness  of  the  heritable  security,  and  that 
there  is  no  evidence  that  he  ever  communicated  to  the  lender, 
Mr  Lumsdaine,  his  own  client,  the  existence  of  his  own  busi- 
ness account,  amounting  to  several  hundreds  of  pounds,  and 
forming,  as  is  now  contended,  a  debt  preferable  to  the  heritable 
security  which  he  was  taking  for  his  dient. 

"  The  greater  part  of  this  reasoning  also  applies  to  the  bu»- 
ness  account  coqtracted  after  the  loan  to  the  common  debtor  to 
the  late  George  Wilson,  and  .to  the  present  objector.  Those 
parties  still  continued  the  agents  of  Mr  Lumsdaine,  the  heritsble 
creditor,  as  well  as  of  the  common  debtor.  It  is  not  pretended 
that  they  ever  gave  notice  to  the  heritable  creditor  of  the  en- 
croachment on  hiB  security  made  by  their  own  business  aooounti, 
whieh  their  other  client,  the  common  debtor,  was  incurring 
to  them.     But  if  a  professional  person  chooses  to  act  for  two 

Esrties,  he  must  do  justice  between  both;  still  more  clearly  is 
e  bound  to  do  strict  justice  to  each,  in  rdation  to  his  own  in- 
terest ;  and  the  Lord  Ordinary  thinks  that  it  would  be  a  gross 
infringement  of  that  equitable  principle,  if  he  were  permitted, 
as  agent  for  one  client,  to  avail  himself  of  the  possession  of 
title-deeds  in  which  the  other  had  an  interest,  to  secure  his  own 
business  accounts  due  by  the  former  at  the  expense  of  the  heri- 
table security  held  by  the  latter,  and  this  too  without  giving  the 
latter  any  notice  which  might  have  enabled  him  to  take  measures 
for  his  protection. 

"  On  the  other  point,  the  claim  of  preference  for  the  amount 
of  interests  paid  to  prior  heritable  creditors,  the  Lord  Ordinary 
thinks  the  daim  must  be  sustained,  in  so  far  as  the  objector  or  hu 
predecessor  got,  at  the  time  of  paying  the  interests,  assignations 
or  obligations  to  assign  from  those  heritable  creditors.  Though 
it  is  to  be  observed  that  the  preference  must  be  limited  to  the 
tidvances  so  made,  and  mil  not  extend  to  the  interest  on  those 
advances,  which  seems  to  be  charged  on  the  accounts  in  pro- 
cess. There  is  no  authority  for  holding  that  the  heritable  se- 
curity covers  interest  upon  interest  on  behalf  of  the  original 
creditor,  and  the  araignee  cannot  be  in  a  better  situation. 

"  As  to  the  daim  of  preference  founded  on  the  assignation 
from  Berry,  taken  ten  years  after  the  interest  has  been  paid,  ind 
after  Berry  himself  had  been  divested  of  the  heritable  secuntj, 
it  appears  to  the  Lord  Ordinary  to  be  untenable. 

**  The  only  remaining  point  is,  whether  the  interests,  though 
paid  by  the  objector  and  his  unde,  were  not  paid  by  them  » 
agents  of  the  common  debtor  out  of  his  funds  in  th^  hands. 
On  this  some  fiuther  investigation  is  necessary." 

Both  parties  reclaimed :  Wilson  to  have  his  lien  sad 
preference  sustained  for  business  accounts,  and  inter- 
ests gcTieralfy;  and  Lumsdaine  and  others,  to  have 
it  found  that  he  was  not  entitled  to  a  preference  against 
them  to  any  extent  for  interests. 

At  advising  on  the  27th  current. 

Lord  GiUieB I  feel  a  good  deal  of  difficulty  about  the  per- 
sonal exception. 

Lord  Mackenzie, — That  is  my  feeling.  I  ahould  like  a  Utde 
time  to  consider  it. 

Lord  Corehouse. — In  the  general  question  I  feel  no  difficulty. 
In  the  drcumstanoes  which  raised  the  plea  of  personid  excep- 
tion, the  great  difficulty  lies.  In  general,  I  should  say  that  a 
person  who  acts  for  two  parties  as  agent,  is  doing  a  thing  which 
IS  not  only  extremely  difficult  to  do  well,  but  I  am  indiocd  to 
think  is  contra  bonoa  tnores.  In  such  an  amphibious  chsncter  i 
as  that  in  which  the  person  here  has  placed  himaelf,  it  appetrs  t» 
me  that  he  ought  to  have  communicated  to  Lumadaine  the  htfi- 
table  securities.  He  was  bound  to  afford  every  informatioa  to 
Lumsdaine  in  his  power,  and  I  think  he  has  not  done  so ;  but 
I  should  wish  to  look  into  the  matter  before  deciding. 

Lord  President, — I  feel  no  difficulty,  recollecting  what  we 
did  in  the  case  of  Haldaiie  v,  Donaldson,  (^Supra,  Vol  VIU. 
P'280.) 

Lord  GiUies, — The  cases  are  scarcely  sindlar,  and  it  is  io 
consequence  of  that  I  feel  a  difficulty. 
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Of  this  date  the  Coort  adhered  snbstantially  to  the 
Lord  Ordinary's  interlocutor,  with  a  variation  to  the 
following  e£Pect : 

"  Alter  th«  interlocutor  of  the  Lord  Ordinary,  in  so  far  as 
it  finds  the  oljjeetor  has  a  claim  of  preference :  Repel  said  dainiy 
and  decern ;  ind  remit  to  the  Lord  Ordinary  to  proceed  accord- 
ii^Iy,  reserving  all  questions  of  expenses." 

Lord  Orditimy^  FoUerfon. — For  Mn  LttmsdaiM,  Dean  of 
Faculty  (iHope),  D.  M'NeiU,  Mylne;  D.  Mitchell,  S.S.C. 
Agent — Alt.  R.  Thomson,  StarK ;  James  Macara,  W.S.,  Agent, 
-N.  Ckrk [G.D.F.] 


29th  June  1S37. 
First  Division (G.D.P.) 

No.  31B» — Aethur  Fobbes,  Es^.,  youngs  of  Cni- 
lodeuy  Stispenderij  o.  Jabceb  ReNTon,  Trustee  for  the 
Creditors  of  Duncan  George  Forbes  of  CtUhdeny 
Respondent. 

Entail—Heir  in  Possession -.^Powers — Wood,  Cutting  by  Heir 
of  Entail  *-*  Process— Suspension  and  Interdict  — Caution 
■^The  trmtn  ibr  behoof  0/ the  (areditora  of  an  heir  of  entail 
in  potteBsion  having  proceeded  to  seU  and  cut  down  wood 
on  the  entailed  estate,  which,  it  woe  alleged^  would  injure  ihe 
comfort  and  amenity  of  the  maneidn-houae  ;  and  the  next  aub^ 
tiittue,  the  aon  of  the  iruateea  eonatituent,  who  waa  eighteen 
yeara  of  age  onfy,  having  complained  thereof  by  bill  of  auS' 
pension  and  interdict — Circumatancea  in  which,  (I, J  The 
bill  waa  paaaed  without  caution ;  and,  (2.)  The  Court,  of 
consent,  continuing  the  interdict^  remitted  to  a  peraon  of 
thill  to  inspect  the  wooda,  and  report  hia  opinion  aa  to 
what  portion  of  them  it  waa  necessary  to  preaerve  for  the 
aheher  and  comfort  of  the  nuinsion-houae,  and  what  portion 
taight  he  cut  without  injury  thereto,  together  with  the  grounda 
of  aueh  opinioH ;  alao  to  report  wluit  part  cfthe  wooda  is  fit 
and  proper  to  be  cut,  together  with  the  age  and  nature  of  the 
said  wooda,  their  distance  from,  and  situation  relative  to  the 
mansion-houae :  And,  f3j  77ie  Court  approved  qfthe  report, 
of  content  continued  the  interdict  hoc  statu,  tn  regard  to  what 
waa  atated  to  be  neceaaary  for  the  ahelter  and  comfort  of  the 
wtnaion'houae,  and  quoad  ultra  recalled  it. 

The  suspender,  who  is  the  next  heir  of  entail  sub- 
stituted to  his  father,  the  constituent  of  the  respon- 
dent, presented  this  bill  of  suspension,  complaining 
that  the  respondent,  in  his  office  of  trustee  for  his 
father's  creditors,  had  sold  a  quantity  of  timber  en  the 
entailed  lands,  which  was  not  only  to  a  great  extent 
unlit  for  cutting,  being  unripe,  but  was  essential  to  the 
protection,  shelter,  and  amenity  of  the  mansion-house 
of  Culloden.  He  did  noi  ol^ect  to  a  sale  of  *'  mer- 
chantable timber,"  so  far  as  it  did  not  destroy  the 
shelter  and  Amenity  of  the  mansioiii^iouse,  o^  what  in 
prudence  ought  to  be  cut^  In  Order  to  thin  the  plan-> 
tations )  but  he  objected  to  a  general  indiscriminate 
iweep  of  the  woods,  as  not  being  the  due  exercise 
of  the  legal  rights  of  ka  heir  of  entail,  or  what  could 
be  transferred  to  a  third  party  in  right  of  the  heir 
in  possession.  It  was  stated  that  portions  of  the  wood 
sold  were  wi^in  a  short  distance  of  the  mansion- 
bouse,  and  it  was  submitted  that  interdict  ought  to 
be  granted  a^inst  the  trustee  and  the  purchasers,  tiU 
It  should  be  ascei^ned,  by  the  report  of  a  person 
or  persons  of  skill,  what  woods  on  the  Culloden  estate 
ought  to  be  saved  from  cutting,  whether  as  being  un- 
ripe, or  as  being  essential  to  the  shelter  and  amenity 
of  the  mansion-house,  ofl&c^houses,  and  adjoining  en- 
closures.    The  following  casea.were  dted  to  show  that 
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an  indiscriminate  sweep  of  the  woods  was  not  com- 
petent: Lord  Cathcart,  31st  January  1755;  Diet., 
15,399;  5  Brown's  Sup.  818.  M'Kenzie,  6th  March 
1824;  2  Shaw  and  Dunlop^  775.  Bontine,  17th  No- 
vember 1627 ;  6  Shaw  and  Dunlop,  74 ;  and  he  prayed 
that  interdict  should  be  granted  permanently  against 
selling  any  part  of  the  Ferintosh  woods ;  or  at  all  events, 
till  it  should  in  like  manner  be  surveyed,  and  reported 

OBk 

It  was  alleged  that  the  deed  of  entail  of  the  Ferintosh 
property  comprehended,  under  strict  fetters,  "  All  and 
sundry  te^or  places,  houses,  buildings,  yards,  orchards, 
lofls,  outsets,  insets,  woods,  banks,  annexis,  connexis,'' 
Sec,  of  the  property  of  Ferintosh ;  and  it  was  argued, 
that  according  to  the  case  of  Gordon  «.  Gillies,  24th 
January  1811,  the  trustee  bad  no  power  to  sell  or  dis- 
mantle any  part  of  the  woods  on  the  Ferintosh  pro- 
perty. 

The  suspender,  who  was  only  in  his  eighteenth  year, 
stated,  that  in  the  circumstances  in  which  he  and  his 
father  were,  he  was  quite  unable  to  find  caution,  and 
he  prayed  for 

*'  letters  of  suspension  and  interdict  in  the  premises,  profaihiting 
and  discharging  the  said  James  Renton  and  John  Thomson 
from  selling  and  disposing  of  the  said  woods  upon  the  estate  of 
Culloden  and  Ferintosh,  publicly  or  privately,  and  prohibiting 
and  interdicting  John  Inglis  Nicol,  Paterson,  James 

Fraser,  Donald  M'Grigor,  Robert  Caldwell  and  others,  pur* 
chasers  kt  the  sale  which  has  already  taken  place,  or  their  ser- 
vants, and  all  others  to  whom  due  intimation  shall  be  made, 
from  cutting  or  removing  any  part  of  the  said  woods  of  Balloch 
and  Smithton,  belonging  to  Culloden^  or  the  trustee  (qua  trus- 
tee) for  the  said  Duncan  beorge  Forbes,  described  in  the  said 
&d/erti&eme)At,  or  other  woods  upon  tbe  property  of  Ferintosh, 
until  a  report  of  the  age  and  quality  of  the  said  woods,  their 
vicinity  to  tbe  mansion*house,  and  Other  particulars,  is  made  by 
competent  persons,  and  the  same  is  advised  by  your  Lordships  ; 
and  thereafter,  to  interdict  sale  and  cuttiiig  to  such  extent  as 
your  Lordships  may  see  proper,  and  that  without  caution  or 
consignation.*' 

The  Lord  Ordinary,  17th  January  1837,  granted  in- 
terdict as  craved.  The  trustee  gate  in  answers,  deny- 
ing the  statements  in  thte  bill,  and  stated  that  the  woods 
ftold  or  proposed  to  be  cut,  were  at  such  a  distance, 
that  the  suspender's  fbars  for  the  mansion-house  were 
groundless,  and  pleculedf  that  the  trustee  coming  in 
place  of  an  heir  of  entail  in  possession,  who  had  a  dis- 
cretion in  such  cuttings,  such  as  that  of  Newhall  or  of 
Bontine  (quoted  n^a),  could  not,  as  it  was  not  an  ex- 
treme case,  be  oonipetently  interfered  with  in  the 
management  of  the  property,  and  accordingly  prayed 
for  recal  of  the  interdict. 

The  Lord  Ordinary  reported  the  case  to  the  Court, 
with  the  following  note : 

**  The  Lord  Ordinary  reports  this  case,  partly  because  the 
questions  of  the  heir  of  entail's  power  of  cuttiiig  wood,  and  of 
the  interdicting  without  caution,  are  difficult ;  and  partly  b»- 
enise  both  parties  state  ihat  the  title  of  the  respondent,  which 
is  one  of  the  points  here,  is  to  be  before  the  Court  on  Tuesday 
first." 

At  advbiog,  1st  March  1837,  the  interdict  was  of 
consent  reeailed  as  tb  oeHain  portions  of  the  woodd  of 
Balloch  and  Smkhtoni  but  it  was  meantime  contfnued 
in  regard  to  the  rest ;  and  before  answer^  the  Coart 

*'  Remit  to  Mt  Gt&r^  Browti,  snfveyor  hi  Bdinburi^;*'  Mo 
Was  suggest^  \ry  the  tnssiM,  stul  approved  of  by  the  susp^hider, 
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*'  to  inspect  the  said  woods,  and  to  report  his  opinion  as  to  what 
portion  of  them,  if  any,  it  is  necessary  to  preserve  for  the  shelter 
and  comfort  of  the  mansion-house,  and  what  portion  may  be 
cut  without  injury  thereto ;  together  with  the  grounds  of  such 
opinion :  Also  to  report  what  part  of  the  woods  is  fit  and  proper 
to  be  cut,  together  with  the  age  and  nature  of  the  said  woods, 
their  distance  from,  and  situation  relative  to  the  mansion-house ; 
reserving  all  que-stions  of  damages  and  expenses." 

The  following  report  was  given  in : 

"  According  to  a  lithographic  plan  or  sketch,  taken 'from  the 
plan  of  the  estate,  the  mansion-house  of  Culloden  stands  in  a 
field  or  lawn,  which  (including  the  garden,  shrubbery,  and 
offices)  contains  about  38  imperial  acres ;  and  the  contiguous 
fields  connected  with  the  lawn,  extend  to  about  78  imperial 
acres,  making  about  1 16  acres,  all  of  which  may  be  considered 
as  domain  lands.  The  lawn  is  sheltered  and  ornamented  with 
numerous  clumps  and  stripes  of  trees,  consisting  of  the  different 
descriptions  of  hardwood,  and  apparently  of  different  ages,  but 
healthy  and  well  disposed,  any  part  of  which,  if  cut  down, 
would  materially  affect  the  amenity,  shelter,  and  comfort  of  the 
mansion-house  and  domain  lands.  The  Balloch  wood  is  situated 
to  the  south  and  east  of  the  mansion-house,  its  nearest  extremity 
being  about  850  yards,  or  nearly  half  a  mile  distant,  the  ground 
sloping  to  the  north,  but  with  little  or  no  undulation  of  surface ; 
it  contains  in  whole  206  ac.  444  dec.  imperial  acres,  and  is  ex- 
clusively composed  of  Scotch  fir,  apparently  thirty-eight  or 
forty  years  old.  The  operation  of  thinning  appears  to  have 
been  carried  on  gradually  for  a  series  of  years  bygone,  and  ap- 
parently to  a  greater  extent  than  might  have  been  judicious  or 
advisable ;  at  all  events,  any  farther  attempt  at  thinning  cannot 
be  resorted  to  without  the  certainty  of  very  considerable  damage 
occurring  from  the  influence  of  the  weather ;  indeed  the  late 
high  winds  have  torn  up  hundreds  of  trees  in  different  direc- 
tions. This  has  obviously  been  occasioned  by  the  over-thinning 
of  the  woods,  joined  to  the  greater  proportion  of  the  soil  being 
of  a  thin  moorish  description,  the  subsoil  being  a  hard  and  tilly 
clay,  in  many  parts  stony,  thus  affording  a  very  slender  hold  of 
the  soil  for  the  roots  of  the  trees. 

"  Under  this  explanation,  the  reporter  is  of  opinion,  that  the 
most  advisable  mode  now  to  be  adopted  is,  the  entire  cutting 
up  of  the  whole  of  the  Balloch  wood,  being  satisfied,  that  by 
allowing  it  to  stand  longer,  it  cannot  improve  much  either  in 
growth  or  value.     It  appears  requisite  to  the  reporter,  however, 
that  in  order  to  preserve  the  amenity  of  the  mansion-house  and 
domain  lands,  a  belt  or  stripe  should  be  reserved  in  the  line  A 
B  C,  as  delineated  on  the  plan  in  red  ink,  and  extending  on  an 
average  to  about  70  yards  in  breadth.     For  the  same  cause,  he 
thinks  it  advisable  and  necessary  to  preserve  the  whole  of  the 
Chapelton  wood,  marked  by  a  red  line,  including  the  stripe 
running  north  to  the  road,   marked   D   E.      The   Smithtou 
wood  lies  about  900  yards  to  the  south-west  of  the  man- 
sion-house,— is  likewise  composed  exclusively  of  Scotch  fir, 
and   contains  40  acres,  559  dec.,  also  coloured  red  on  the 
plan ;  it  appears  to  be  about  60  years  old,  and  of  a  superior  de- 
scription and  quality  to  the  BiUloch  wood,  but  has  also  been 
subjected  to  repeated  thinnings,  and,  as  in  the  other  case,  it 
would  be  unadvisable  to  persevere  fiurther  with  the  operation  of 
thinning ;  of  course  the  only  alternative  is  the  entire  cutting 
up  of  the  wood,  but  with  the  exception  of  the  lots  No.  1  and 
No.  2,  on  the  plan  of  the  Smithton  plantation,  marked  No.  2, 
and  which  the  reporter  also  considers  to  be  necessary  for  the 
shelter,  comfort,  and  amenity  of  the  mansion-house  and  domain 
lands." 

Mr  Brown  did  not  report  on  the  state  of  the  Ferin- 
tosh  woods. 

The  stripes  of  wood  reserved  by  the  reporter  were 
in  front  of  the  proposed  cuttings,  and  were  so  situated 
as  to  prevent  a  view  of  the  dilapidation  from  the  man- 
sion-house, and  also  to  afford  protection. 

OI]jectioo8  were  stated  to  this  report  by  the  trustee: 
(1.)  In  so  far  as  the  report  <<  reserved  entirely,  and  with- 
out exoeptioD,  every  tree  growing  on  the  1 16  acres," 


on  the  ground  that  it  might  be  proper  and  advantageous 
for  the  wood  afterwards  to  make  cuttings  of  some  of 
them.  (2.)  He  objected  to  the  entire  reservation  of 
the  belt  of  70  acres,  in  respect  it  was  not  stated  that  it 
was  necessary  *^  for  the  comfort  of  the  mansion-house." 
(3.)  He  objected  to  the  reservation  of  the  Chapelton 
wood,  as  it  was  about  a  mile  from  the  mansion-house, 
and  consisted  of  wood  thirty-eight  and  forty  years  old ; 
and,  (4.)  he  objected  to  the  reservation  of  other  lots 
three-fourths  of  a  mile  from  the  mansion-house,  and 
sixty  years  old,  which  had  been  previously  sold  on  ad- 
vertisement. 

At  advising  these  objections, 

A,  Wood  for  suspender, — In  answer  to  the  Solici- 
tor-General's statement,  that  such  applications  never 
have  been  granted  without  caution,  we  have  always 
stated  that  young  Culloden  was  quite  unable  to  find 
caution ;  but  the  Court  have  not  unfrequently  passed 
bills  without  caution,  where  in  every  other  respect  there 
was  no  good  objection  to  the  bill  but  the  want  of  cau- 
tion. In  regard  to  the  Ferintosh  woods,  they  are  quite 
unripe  and  unfit  for  cutting. 

Lord  Gillies — We  are  quite  aware  that  young  Culloden  is 
unable  to  find  caution  ;  but  still  the  question  is,  if  we  can  pass 
the  bill  without  caution.     The  report  of  Mr  Brown  does  not 
give  any  explicit  reasons  for  making  some  of  the  cuttings ;  but 
as  to  other  parts,  I  can  easily  enter  into  the  views  of  the  re- 
porter, that  there  is  a  good  reason.    It  has  been  stated  that  part 
of  the  wood,  about  thirty-eight  years  old,  has  been  very  inju- 
diciously thinned.     The  age,  probably,  is  not  suflKcient  for  pro- 
per cutting,  as  we  all  know  that  wood  improves  more  at  seventy 
or  eighty  years  than  at  any  other  period ;  but  it  may  perish  al- 
together by  the  weather,  and  by  high  winds,  if  not  now  cut 
down.     It  would  be  improper  to  cut  the  wood  of  only  thirty- 
eight  years,  I  think,  if  it  were  not  for  this  reason  which  the 
reporter  seems  to  allude  to ;  but  on  the  whole,  I  am  indined  to 
think  the  report  is  correct,  and  I  am  for  adopting  it.     It  has 
been  said,  in  regard  to  one  of  the  proposed  cuttings,  that  the 
shelter  and  amenity  of  the  mansion-house  would  be  injured  by 
it.     Now,  I  do  not  know  that  it  is  necessary  to  have  a  man- 
sion-house completely  surrounded  by  wood  to  be  sheltered  and 
comfortable,  but  the  distance  of  the  wood  does  not  move  me. 
In  that  particular,  too,  I  am  inclined  to  be  guided  by  Mr  Brown's 
report,  and  to  agree  with  him  that  the  parts  marked  on  the  plan 
should  be  preserved. 

Lord  Corehouse. — I  agree  with  your  Lordship.  If  we  had 
been  asked  to  pass  the  bill  on  the  averments  contained  in  it,  1 
think  we  could  not  have  done  so  without  caution.  But  the 
question  cannot  exactly  be  placed  there.  We  have  gone  much 
fiirther,  for  of  consent  we  ordered  a  report  by  a  person  f^  skiU, 
and  I  think  the  fair  presumption  is,  that  his  report  is  correct 
I  therefore  conceive  that,  taking  this  into  oonsideration,  upe 
may  pass  the  bill  without  caution,  and  oontinot  the  interdict. 
As  to  the  Ferintosh,  or  other  woods,  there  appears  to  be  no 
objection  to  the  bill  being  refused,  as  in  Bontine's  case,  for  it  is 
stated  they  are  unripe ;  and  no  one,  as  Mr  Solicitor  said  truly, 
would  be  foolish  enough  to  cut  them,  as  they  would  not  pay  the 
expense.  The  suspender  can  again  apply  if  the  trustee  attempt 
to  make  improper  cuttings  in  Ferintosh,  or  elsewhere ;  and  of 
any  fiu-ther  cuttings  notice  ought  to  be  given. 

Lord  Mackenzie, — That  is  my  opinion  also,  and  we  are 
only  in  the  Bill- Chamber.  In  regard  to  the  question  of  cso- 
tion,  there  need  be  no  great  anxiety ;  there  is  both  the  ha- 
bility  of  the  present  heir  in  poi^ession,  and  also  that  of  the 
suspender,  the  next  substitute.  So  I  think,  in  the  circiuiiatances, 
the  bill  should  be  passed  without  caution. 

Lard  President  concurred ;  and  the  Court 

"  having  again  advised  this  bill,  with  the  answers  and  produc- 
tions, together  with  a  report  by  Mr  George  Brown,  aarreTor 
in  £dinburgb,  and  note  of  objections  thereto,  and  beard  comisel 
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for  the  parties,  on  report  of  Lord  Cockbum,  Ordinary,  pass  the 
bill,  and  of  consent  continue  the  interdict  in  hoc  statu,  in  as 
far  as  regards  the  woods  situated  in  the  1 16  acres,  called  in  the 
report  the  domain  lands,  and  also  continue  the  interdict  in  hoe 
statu  as  to  the  belts  or  portions  rebommended  by  Mr  Brown  in 
his  report  to  be  reserved ;  but,  quoad  ultra,  recal  the  interdict, 
reserving  to  the  complainer  to  apply  for  an  interdict,  in  the 
event  of  the  trustee  proceeding  to  cut  any  part  of  the  woods 
of  Ferintosh  which  are  not  ripe  for  cutting." 

Lord  Ordinary,  Cockbum. — Act,  A.  Wood ;  Geo.  Monro, 

^,^.C.,  Agent Alt.    Solicitor-General   (Rutherfurd) ;    Tait 

and  Crichton,  W.S.,  Agentn B.,  Gerh [G.D.P.1 


29th  June  1837. 

FiEBT  Division (G.D.F.) 

No.  319- — William  Ross,  Suspender^  v.   Robert 

Waddeix,  Charter. 

Bill  of  Exchange — Process — Suspension — Forgery — Caution — 
A  party  presented  a  bill  of  suspension  of  a  charge  for  pay- 
nent  of  a  bill,  on  the  ground  that  his  signature  as  accepter  was 
fi^  forgery.  Neither  caution  nor  consignation  was  offered; 
and  the  Lord  Granary,  in  granting  a  sist,  having  ordered 
the  suspender  to  produce  signatures  in  real  transactions  prior 
to  the  charge,  to  conip<tre  with  the  alleged  forged  signature, 
an  account-book  only  uhu  produced,  containing,  it  was  stated, 
his  genuine  signatures — Sill  refused,  in  respect  of  no  cau- 
tion, and  in  consequence  of  failure  to  comply  with  the  Ztord 
Ordinary's  order,  though  it  was  stated  that  the  suspender  was 
unable  to  produce  signatures  in  real  transactions,  as  he  was  an 
illiterate  carter,  and  never  had  any  business  transactions — 
Circums/onces  in  which  a  remit  to  an  engraver  to  report  on 
the  signatures,  was  refused, 

Ross  having  been  charged,  at  the  instance  of  Wad- 
dell,  to  make  payment  of  an  acceptance  for  £26.  7s., 
presented  a  bill  of  suspension,  averring  that  his  sig- 
nature, as  an  accepter,  was  a  forgery,  but  he  offered 
neither  caution  nor  consignation.  The  suspender  was 
ordered  by  the  Lord  Ordinary,  in  granting  the  sist,  to 
produce  writs  bearing  his  signature  in  real  transac- 
tions prior  to  the  charge,  and  the  charger  to  lodge  the 
hill  in  question.  There  was,  however,  only  produced 
an  account-book,  in  which  Rosses  alleged  signature  was 
several  times  written.  No  signatures  in  real  transac- 
tions were  produced,  and  it  was  stated  as-  a  reason  for 
not  doing  so,  that  the  suspender  was  an  illiterate  car- 
ter in  very  humble  circumstances,  and  that  he  never 
had  any  business  transactions.  The  contrary  was, 
however,  averred  by  the  charger.  The  Lord  Ordinary 
(Corehouse)  refused  the  bill,  in  respect  of  no  caution 
being  offered,  and  found  the  suspender  liable  in  ex- 
penses, appending  the  following  note : 

"  There  is  an  apparent  difference  between  the  signature  on 
the  bill  said  to  be  forged,  and  the  complainer 's  name  as  it  ap- 
pears in  his  account-book.  But  it  is  thought  that  this  is  not 
sufficient  to  warrant  the  bill  being  passed  without  caution, 
more  especially  as  the  complainer  has  not  complied  with  the 
interlocutor  of  the  Lord  OrcUnary,  who  granted  the  sist  ordain- 
ing him  to  produce  '  writs  bearing  his  signature  in  real  transac- 
tions of  date  prior  to  the  charge.'  The  account-book  produced 
is  not  of  that  description.*' 

A  second  bill  of  suspension  was  produced  in  the 
same  terms,  and  with  the  same  account-book  as  before; 
and  the  Lord  Ordinary,  Cuninghame,  in  pronouncing 
the  usual  deliverance,  appended  the  foUowii^  note : 

"  There  is  certainly  a  considerable  difference  between  the 
subscription  of  the  suspender's  name  in  the  bill  charged  on,  and 
any  other  writing  of  his  yet  recorered.     His  apology  for  not 


producing  more  genuine  subscriptions  deserves  inquiry,  as  it  is 
not  impossible  that  a  man  in  the  condition  of  a  common  carter 
may  not  be  able  readily  to  find  any  documents  having  such  sub- 
scription. At  the  same  time,  the  Lord  Ordinary  has  some  dis- 
trust of  the  suspender's  bona  fides  in  his  present  plea,  from  ob- 
serving that  he  writes  the  name  *  Ross'  in  a  different  way,  both 
in  the  address  and  body  of  the  letter  lately  sent  to  his  agent, 
dated  17th  April  1837,  from  that  in  which  the  same  word  is 
written  in  the  small  book  produced  with  the  former  bill  But 
this  may  be  accidental,  or  otherwise  explainable.  On  the  other 
hand,  the  charger  will  do  well  to  make  a  more  specific  state- 
ment as  to  the  alleged  origin  of  the  bill  charged  on  than  he  did 
in  his  last  answers ;  seeing  that  it  was  drawn  by  an  innkeeper 
still  resident  in  Airdrie,  some  account  should  be  given  of  the 
transaction,  and  of  the  time  when,  and  place  where,  it  was  ac- 
cepted. The  charger  is  also  bound  to  inquire  at  the  bankers, 
if  the  suspender  Mras  in  the  practice  of  negotiating  bills,  or  giv- 
ing his  name  to  others  for  that  purpose.  Further,  if  by  any 
chance  the  complainer's  agent  can  hear  of  any  subscriptions  of 
the  complainer  anterior  to  those  disputed,  he  is  strongly  advised 
to  produce  them." 

No  further  productions  were  made  by  the  suspen- 
der, but  an  argumentative  answer  to  the  bill  was  given 
in  by  the  charger.  The  Lord  Ordinary  (Cockburn), 
11th  May  1837,  refused  the  bill,  and  found  the  sus- 
pender liable  in  expenses.  His  Lordship  appended 
this  note : 

"  The  Lord  Ordinary  considers  the  writings  produced  as 
genuine,  to  be  quite  unsatisfactory ;  nevertheless  it  may  be 
true,  that  the  suspender's  name  on  the  bill  charged  on  is  forged ; 
and  if  caution  had  been  offered,  the  bill  of  suspension  would 
have  been  passed.  But  to  pass  it  without  caution,  when  there 
is  not  even  a  prima  facie  case  of  forgery  made  oat,  would  just 
be  to  suspend  the  dUigence  of  the  law  on  a  party's  mere  aver- 
ment." 

The  suspender  reclaimed.    At  advising, 
G»  G.  Bellj  for  suspender,,  craved  a  remit  to  an  en- 
graver, as  had  been  done  in  several  cases ;  or  at  b\\ 
events,  to  pass  the  bill  on  juratory  caution. 

Lord  President, — It  would  be  out  of  the  question  to  remit 
to  an  engraver  in  such  a  case,  where  the  party  is  sdd  to  be  so  il- 
literate,  and  where,  ten  to-  one,  he  never  made  one  signature 
like  another. 

iMrd  Corehouse, — If  this  bill  were  passed  without  caudon, 
why  any  bill  might  after  that  be  passed  ;  for  a  party  would  now' 
have  no  more  to  do  than  to  allege  forgery,  and  produce  no  evi- 
dence whatever  for  a  Court  to  go  on.  The  Lord  Ordinary's 
interlocutor  is  perfectly  right. 

Lord  Gillies  and  Lord  Mackenzie  concurred.  < 

The  Court  refused  the  reclaiming  note,  and  decern- 
ed against  the  suspender  for  additional  expenses. 

Lord  Ordinary,  Cockburn. — Act,  G.  O.  Bell;  James  Dun- 
can,  W.S.,   Agent Alt.   Deas;   Brown  and  Miller,   W.S., 

Agents N.,  Clerk f^.D.F.  | 


29th  June  1837. 
Second  Division. — (J.D.M.) 

No.  320. — Jabhes  Adam,  W.S.,  Advocator^  v,  Georgu 

AxDERSON,  Respondent* 

Diligence — Arrestment — Competency — Sale  by  Auction — Price 
—-Contract — Possession — Where  an  auctioneer  was  employed^ 
to  sell  part  of  the  furniture  of  a  house  in  which  it  remained^ 
and  it  was  special^  agreed  that  the  ovmer  or  his  clerk  should 
receive  the  money,  as  paid  by  the  purchasers — Held  that  an 
arrestment  in  the  hands  of  the  auctioneer  was  incompetent  to 
affect  the  price  of  such  part  of  the  furniture  as  had  been  sold, 
but  was  wndelivered  and  unpaid. 

The  adrocator  employed  the  respondent;  Mr  Ander* 
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30Q>  an  auctioneer,  to  sell  such  part  of  the  furniture  in 
his  house  as  he  might  direct,  at  a  sale  to  take  place  on 
the  11th  May  1835.  Mr  Anderson  waited  on  the  ad- 
vocator to  look  at  the  furniture  and  make  arrangements 
for  the  sale,  when  the  $idvocator  pointed  out  to  him 
the  principal  articles  he  intended  to  sell,  and  there  was 
reserved  whefewith  to  furnish  a  smaller  house.  The 
advocator,  at  same  time,  informed  Anderson  that  he 
had  reascm  to  fear  the  interference  of  his  late  partner, 
Mr  Brown,  by  using  an  arrestment  in  his  hands,  if  he 
should  receive  the  money,  and  suggested  that,  in  order 
to  prevent  this,  the  advocator  or  his  derk  should  re- 
ceive the  moBey  as  paid  by  the  purchasers.  This  was 
agreed  to  by  Anderson ;  and  he  was  further  to  be  freed 
from  the  responsibility  of  collecting  the  proceeds  of 
the  sale.  On  13th  May,  the  roup  accordingly  took 
place,  and  Anderson's  derk  handed  over  the  prices  of 
the  articles  sold  to  the  advocator's  clerk,  as  had  been 
agreed,  until  a^  arrestment  was  put  into  his  hands  at 
Mr  Brown's  instance,  and  at  this  time  there  was  about 
£20  in  his  hands  undelivered.  Some  of  the  purchasers, 
who  had  not  received  their  effects,  applied  to  the  advo- 
cator on  the  following  day  for  delivery  of  their  goods ; 
and  he  deliirered  them  and  received  the  price.  Ander- 
son having  sent  notice  to  the  other  purchasers  on  the 
following  day,  not  to  pay  except  to  him,  nothing  farther 
was  done,  and  part  of  the  furniture  remained  undelivered 
and  unpaid.  Anderson  then  presented  a  petition  to  the 
Sherifff  setting  forth  the  arrestment,  and  that  be  would 
consequently  run  the  risk  of  serious  liability  to  the 
arrester,  if  be  permitted  the  advocator  to  draw  the 
proceeds  of  the  sale  ;  and,  besides,  that  he  was  entitled 
to  be  relieved  of  his  re^onsibility  for  rent  and  taxes. 
The  petition  prayed  for  an  interdict  against  the  advo- 
cator interfering  with  the  articles,  or  drawing  the  price, 
and  for  a  warrant  to  take  possession  of  the  furniture, 
make  delivery  of  it  to  the  purchasers,  and  to  retain  the 
prices  till  the  farther  orders  of  Court ;  and  also,  to  find 
the  advocator  liable  in  expenses.  The  Sheriff  appoint- 
ed answers,  and  in  the  meantime  granted  the  interdict 
as  craved. 

After  various  procedure,  and  a  proof  upon  certain 
averments  by  Anderspn  as  to  the  practice  of  auction- 
eers in  regard  to  their  rights  in  making  saleis,  the  She- 
riff, on  advising  the  case,  granted  the  prayer  of  the 
petition,  and  found  the  advocator  liable  in  expenses. 
The  present  advocation  was  then  brought,  in  which  it 
igras 

Pleofied  for  ike  advocator — 1.  As  the  furniture  in 
question,  and  the  unrealized  proceeds  of  the  roup,  were 
never  eitlier  actually  or  constructively  in  the  respon- 
dent's possession,  they  were  not  legally  attached  by 
the  arrestment  used  in  his  hands.  2.  The  local  prac- 
tice of  Edinburgh  as  to  the  powers  and  rights  of  auc- 
tioneers, cannot  control  those  leading  principles  of  law 
which  determine  the  efficacy  of  property  or  possessioui 
and  it  can  have  still  less  effect  on  the  present  case, 
seeing  that  the  sale  was  conducted  on  a  footing  differ- 
ent from  ordinary  sales,  and  in  virtue  of  a  special  agre^e- 
ipent. 

Pfeadai  for  Anders<%n,  th§  respondent — L  The 
jvidgrnent  of  the  Sheii^T  was  judicious  and  proper  in 
the  circumstances,  and  the  petition  was  competent  and 
warrantable.    2.  The  respondents  who  had,  by  the  ac- 


tual sale  of  the  furakure,  incumed  ^  Jl^ability  to  the 
purchasers  on  the  one  lumd,  and  to  the  advocator  on 
the  other,  was  entitled,  on  the  use  of  the  diligence  of 
arrestment  in  the  circumstances,  to  i^ply  to  the  Judge 
Ordinary  to  take  measures  by  which  tlie  rights  and  in- 
terests of  all  parties  might  bne  secured,  and  the  advoca- 
tor had  no  legitimate  interest  to  oppose  the  prayer  of 
the  petition,  and  has  9P  SiOfih  intiere^t  in  jQaintaini^ 
the  present  advocation.  3<>  TUe  nature  of  thti  trans- 
action involving  respoosibility  on  the  part  of  the  r e« 
spondent  for  ddi very  of  the  iumituiie  to  4lie  parohasew, 
the  duty  of  collecting  and  aecionnting  for  the  proceeds, 
and  liability  for  rent,  taxes,  i^id  government-duties, 
the  respondent  could  not  be  regarded  as  a  mere  cus- 
todier of  the  furniture,  and  th^  arrestment  used  in  his 
hands  was  valid.  At  all  events,  the  respondent  was 
bound,  for  his  security,  and  for  securing  the  full  rights 
of  all  parties,  to  apply  to  tbe  Court,  in  order  to  fire¥eni 
the  continuance  of  measures  by  wlHdi  the  rights  of  the 
creditor  and  of  the  pjiirchasers  might  lie  injured,  4. 
The  evidence  of  ithe  praptiee  and  luiderstaadinig  of 
auctioneers*  in  cironwistangep  sin^iW  ^  thqatd  ocov^nug 
in  the  present  case,  and  as  to  the  effoat  practicaily 
given  to  diligence  so  used,  is  material  in  just^iog  the 
course  adopted  by  the  respondent,  and  in  proving  the 
law  upon  the  subject.  5.  The  alleged  specialty  by 
which  the  present  case  is  said  to  be  taken  out  of  th« 
operation  of  the  common  Jair,  bdng  in  tn9th  ofdy  to 
the  effect  that  the  realized  prooeeds  of  iho  ranp  ahoBld 
be  paid  over  as  quickly  as  possible,  in  order  to  prevent, 
as  far  as  possiUe,  the  successfol  use  of  arrestment, 
there  is  nothing  in  the  alleged  specialty  t9  affect  tha 
general  principles  of  law,  i^r  tp  t«Jce  it  out  of  tkie  nUa 
which  would  otherwise  be  applied  to  it 


*'  \7th  Janway  1637 The  Lord  Ordinary  having  con- 
sidered the  dosed  record,  and  heard  parties'  proBurators  there- 
on, and  made  avizandmn,  advocates  tipe  oaase,  and  n'rals  ths 
interlocutm  complained  of:  Finds,  that  under  the  eomtntt 
entered  into  between  the  parties,  and  in  the  state  of  the  facts 
admitted  or  proved,  the  respondent  and  pursuer  was  not  en- 
titled to  present  the  application  to  the  sheriff,  whid^  is  the 
foundation  of  this  process ;  therefore  dismisses  the  same,  recals 
the  interdict  so  far  as  now  neoessarjr,  and  deeems :  Finds  ex- 
penses due,  both  in  this  Court  and  u)  the  Infisrior  Coint,  sad 
remits  the  account  when  U>dged  to  the  aaditor  to  be  t^^ed. 

"  Note. — It  is  very  manifest  to  the  Lord  Qrdinsfy,  thai 
though  the  judgmei^t  of  the  Sheriff  might  he  a  safe  and  ea^ 
way  of  avoiding  the  dedsion  of  the  quesdon  really  printed,  |t 
had  all  the  same  effect  to  the  pfejudiee  of  the  advocator  as  ^ 
direct  judgment  against  him  upon  that  question.  The  advoca- 
tor's olgect  in  selling  a  part  of  his  furnitun  was  to  obtain  imn 
mediate  command  of  the  price  for  urgent  purposes.  But  to  tie 
up  these  funds  in  the  hands  of  the  Sheriff-derk  till  the  fril^^id 
rights  of  an  arresting  creditor  shpidd  be  discussed,  j^  entuely 
tp  defeat  th<t  plgect,  and  create  eyep  the  worse  mi^iehief  of  aa 
expeofttY^  litigation ;  and  to  desire  the  advoc^M^  to  find  af^n- 
o^y*  <y  gir^  a  guarantee,  had  in  aubatance  t))e  aaipf  ^^fect  na  tn 
require  Idm  to  loim  the  arrestment  on  oauticw.  'F)ie  J^ofii 
OidinMir  CMmpt  Ml  with  the  ease  in  tMa  vm^^»  hoyvfsfir 
plausible  it  may  seem  when  loosely  st^^  He  fvdf  htpisylf 
bound  to  determine  the  question  put  before  h^ip,  wjl^thipr  ii|the 
drcumstances,  there  was  any  legal  ground  for  the  application 
or  not  ? 

"  The  Lord  Ordinary  is  bv  no  means  prepared  to  aanctien 
the  doetrii^  which  have  heca  delivered  fay  tha  anciioBeen 
vit|i  re^enf  to  their  own  vofg^tkA  ngbts  i^  matiiy  ^|lfs  by 
auction  in  this  dty ;  apj  he  gf ^ly  doubts  whetPfr  any  sudx 
1qc|^  practice,  or  lather  mf^$tandmff  (fof  these  is  no  actual 
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jincdce  giyeir  in  enSence)\  wotild  smdl,  if  it  b^  contrary  to 
Uie  g«nerfd  liw  of  fhe  knd.  Buif,  in  the  prewrit  case,  the  par- 
ties do  not  stand  on  any  general  Uw,  practice,  or  understand- 
ing. The  ml6  in  ((ueacioh  took  place  under  a  very  special  con- 
tfsct,  which  is  proved  by  the  deposition  of  the  respondent  upon 
reference  tO  his  oath.  It  is  quite  clear,  from  that  deposition^ 
that  the  respondent  undertook  to  make  the  sale  on  a  very 
■pedal  footing,  the  essentlkl  quafity  of  which  was,  that  the 
^oods  should  only  be  sold  at  the  sight  of  the  advocator,  or  a 
penum  attending  for  him ;  thaft  no  more  should  be  sold  than  he 
thought  proper ;  and  that  no  monev,  except  to  a  very  limited 
extent,  should  be  allowed  to- remain  in  the  respondent's  hands ; 
that  the  sale  was  to  be  made  for  ready  money,  but  the  prices  of  the 
articles,  as  soon  as  they  were  paid' to  the  respondent's  clerk,  or 
when  they  amounted  to  such  a  sUm  cs  £10,  should  be  forth- 
with paid  over  to  the  advocator ;  and  the  respondent  was 
specially  warned  of  the  object  of  this  arrangement  being  to  pre- 
tent  the  effect  of  a  possible  arrestment  by  a  person  who,  the 
advocator  apprehended,  might  vexatiously  attempt  to  use  such 
diligence.  On  this  footing  the  sale  went  on  under  the  advoca- 
tor's eye,  and  the  money  was  froih  time  to  time  pedd  over  to 
him.  At  last  the  anticipated  arrestment  came,  \Aien  there  was 
<n^y  a  sum  of  £20  in  the  respondent's  hands.  To  that  extent 
it  is  admitted  to  be  good;  subject  to  the  respondent's  lien  for 
the  duty  and  his  own  commission,  for  which  the  sum  is  admit- 
ttd  to  hitvte  been  more  than  adequate.  But  goods  had  been 
^d,  the  prioeir  of  wlddi  had  not  been  paid,  and  the  goods  re- 
mained undelivered  in  the  advocator's  house.  The  question  is. 
Was  the  respondent  entitled,  under  this  contract,  to  insist  that, 
upon  delivery,  these  prices  shoold  be  paid  to  him,  and  retained 
by  him  tQl  the  arrestment  should  be  removed  ?  Or,  what  is 
the  same  tluiig,  should  be  locked  up  in  the  hands  of  the  Sheriff- 
clerk  till  that  should  be  done  ?  The  petition  referred  to  rent 
due  to  the  landlo«rd,  and  taxes,  as  a  ground  of  retention.  The 
Dord  Ordiharv  will  not  enter  into  the  question,  how  hx  the 
auctioneer  i^  liable  for  these  preferable  debts.  For  in  this  case 
it  is  proved  by  the  receipts'  produced^  that  they  were  all  paid 
l>erore  the  application  was  presented.  The  simple  question, 
therefore,  is  that  above  stated ;  and  the  Lord  Ordinary  conceives 
that  the  Sheriff  was  bound  to  decide  it 

*'  The  prices  of  the  goods  dot  delivered  were  never  in  the 
respondent's  hands ;  and,  by  the  special  contract,  if  they  had 
1)een  paid  to  him,  he  was  bound  to  pay  them  instantly  to  the 
advocator.  Never  having  been  in  the  hands  of  the  respondent, 
therefore,  they  were  in  no  way  touched  by  the  arrestment.  If, 
under  the  contract,  the  advocator  had  allowed  it,  the  auc- 
tioneer no  dou'bt  had  a  title,  as  factor  or  mandatory,  to  recover 
the  money  on  tendering  delivey  of  the  goods,  as  the  Lord 
Ordinary  found  in  the  late  case  of  Dowall  v.  Allah.*  But  the 
respondent's  lien  being  provided  for  by  the  money  in  his  hands 
beyond  all  dot^t^  a  diadiarge  by  the!  advocator,  on  payment  to 
faim^iWouid  hBve  been  tt  good  diacba^e'to  the  purchaser)  and  as 
the  yetf  queetion  raised  relates  to  the  advocator's  right  to  givis 
delivery  and  receive  payment,  the  idea  of  any  responsibility  in 
respect  to  the  purchaser  is  out  of  the  case. 

*'  The*  Lord  Ordinary  therefore  holds  it  to  be  dear,  that  the 
tftestment*  dM  not  and  could  ndt  touch  the  money  unpaid  in 
the  handt  of  the  purclune^  who  had  not  got  delivery.  This  is 
not  nearly  so  fitvonrable  as  the  point  lud  dovm  by>  Mr  Bell, 
that  an  arrestment  in  the  hands  *  of  af  £M:tor  who  has  sold  and 
delivered  goods,  but  has  not  got  payment,  is  bad.' — Bell,  II.  p. 
72.  But,  in  the  present  case;  so  me  was  there  from  being  any 
possession  of  the  price  in  the  respondent,  that  nothing  hindered 
26  Attm',  nociimstaih^ttng-  the'  sale,  to  have  agreed 'with  the 
pursuer*  to  cafliel' the  trtotoaetfon,  he  keeping  his  goods  and' 
they  their  money.  There  miglrt  be  a  qoettion  abont  the  duty, 
but  that  ia  of  no  consequence.'  T|ie  plain  fi^^t  is,  that  the  re- 
spondent had  not  the  money,  and  had  no  right  in  it  at  the  date 
of  the  arrestment. 

"  The'  only  other  question,  therefore,  is,  Had  the  respon- 
dent any  possession  of  the  goods  themselves  which  could  make 

•  Vidi  Vol.  VIII;  p.  225:    Lord  Ordinary's  interlocutor 
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an  arrestment  in  his  hands  effectual  to  attach  them  ?  The  Lord' 
Ordinary  thinks  it  very  clear  that  he  had  not.  The  goods  were 
in  the  advocator's  .own  house,  and  the  sale  was  under  his  own 
control.  No  more  cbiild'be  sold  than  he  thought  fit ;  and  when 
articles  were  sold  but  not  delivered,  they  still  remained  where 
they  were,  neither  in  the  actual  nor  in  the  constructive  possession 
of  the  respondent. 

**  The  end  o£  the  thing  is,  that  the  respondent,  by  his  appli-' 
cation  to  the  Sheriff,  jukt  attempted  to  defeat  the  whole  sub- 
stance of  the  contract  between  him  and  the  advocator.  Very 
possibly  he  may  have  made  it  under  some  imagination  of  danger 
to  himself.  But  a  man  is  not  entitled,  on  imagination  of  danger, 
to  disregard  the  plain  interest  of  the  party  with  whom  he  l^as 
contracted,  more  especially  after  being  fully  warned  that  such  a 
contingency  might  occur. 

'*  The  Lord  Ordinary  has  not  entered  into  all  the  points 
discussed  in  this  case,  which,  though  of  no  great  importance  in 
itself,  does  involve  questions  of  some  delicacy.  But  he  is,  on 
the  whole,  of  opinion  that,  according  to  the  good  faith  and  legal 
Operation  of  the  special  contract,  the  judgment  of  the  Sheriff 
Cannot  be  sustained." 

The  respondent  reclaimed.     On  advising, 

Lord  Glenlee. — The  Lord  Ordinary  has  done  right  in  recall- 
ing the  Sheriff's  interlocutor,  and  the  respondent  was  wrong  in 
insisting  on  his  pleas  in  the  advocation ;  but  I  have  a  difficulty 
in  finding  him  liable  in  the  whole  ^penses.  I  do  not  think  it 
was  altogether  strange  in  him  to  present  the  application  to  the 
Sheriff  in  the  circumstances. 

Lord  Meadovobanh I  would  have  been  of  the  same  opinion, 

but  for  the  spedal  bargidn  the  advocator  made  With  Anderson  ; 
therefore,  I  think  he  was  in  mala  fide  in  making  the  applica- 
tion. 

Lord  Justice*  Clerk, — I  agree  with  Lord  Meadowbank. 

Lord  Medwyn  also  concurred,  but  thought  there  should  be 
some  modification  of  expenses  in  the  Inferior  Court. 

Their  Lordships  then  cbdkered  to  the  interlocutor  of* 
the  Lord  Ordinary,  and  found  expenses  due  in  the  ad* 
vocation,  and  also  in  the  Inferior  Court,  subject  to 
modification. 

Lord  Ordinary,  Moncreiff. — Act.  A.  Andeison;  James  Adam,' 
W.S.,  Agent, — Alt.  Patton ;  Smith  and  Kinnear,  W.S.,  Agents 
— [J.D.M.J 

i^thJune  1837. 

Second  Division (J.D.M.) 

No.  321. — John  Bbowv,  Pursuer  and  Advocator,  v. 
John  Moncub,  Defender  and  Respondent. 

Bill  of  Exchange — Indorsation — Onerosity — Oath  of  Reference 
—  Terms  of  an  oath  on  reference  held  not  sufficient  to  instruct 
noH^nerosity  of  an  indorsation  to  a  hill. 

This  was  an  action  before  the  Sheriff  of  Edinburgh, 
fbr  payment  of  the  amount  of  a  bill  which  had  been 
indorsed  by  the  pursuer  to  the  defender,  on  condition 
of  being  furnished  with  whisky  to  the  amount,  which, 
it  was  alleged,  was  not  done.  The  defender  denied  the 
statement,  and  a  reference  was  made  to  his  oath.  The 
Sheriff  found  the  pursuer's  allegation  not  instructed  by 
the  defender's  oath,  and  dismissed  the  action.  The 
present  advocation  was  then  brought,  in  which  the 
Lord  OMinary  held  it  instructed  by  the  oath  that  the 
defender  was  not  a  bonajide  indorsee  to  the  bill. 

On  a  reclaiming  note^,  their  Lordships  held  that  th^ 
claim  of  the  pursuer  could  not  be  maintained  on  the 
libel  and  record,  the  facts  in  the  deposition  not  sup- 
porting them ;  and,  therefore,  they  altered  the  Lord 
Ordinary's  interlocutor,  and  remitted  simpliciter  to  the 
Sheriff. 
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Lord  Ordinary,  Jeffrey — Act.   More;    Scott,   Kymer  and 

Scott,   Agents, — Alt,    Marshall;    James    Meikle,    Agent 

[J.D.M.J 


29th  June  1837. 

Second  Division (J.D.M.) 

No.  322. — Allan  Cameron,  Advocator,  v.  Mrs  M. 
D.  Maclean  Clephane,  of  Torloisky  Sfc,  Respon- 
dents. 

Process — Competency— Advocation— -A.  S.,  11th  July  1828,  § 
1 — Final  Judgment — Landlord  and  Tenant — Lease —  Where 
a  petition  was  presented  in  the  Sheriff  Court  by  the  tenant  of 
a  farm,  from  which  he  was  about  to  remove,  against  his  land- 
lord and  his  factor,  praying  the  Sheriff  to  decern  and  ordain 
them  to  take  delivery  of  certain  sheep-stock  belonging  to  the 
tenant,  and,  in  the  meantime,  to  interdict  them  from  interfering 
with  his  stock  and  possession  of  his  farm,  and  to  find  them 
liable  in  expenses ;  and  the  Sheriff  pronounced  an  interlocutor, 
declaring  the  extent  to  which  they  were  bound  to  take  delivery 
of  the  Meep-stock,  which  was  substantially  the  point  in  dispute 
between  the  parties,  and  recalling  the  interdict,  but  containing 
no  decemiture  or  finding  of  expenses — Held  that  such  interlo- 
cutor was  not,  in  the  circumstances,  a  final  judgment,  in  terms 
of  the  Act  of  Sederunt,  lUh  July  1828,  ^  I,  and  that  an  ad- 
vocation thereof  was  incompetent. 

In  1832y  the  advocator  entered  into  a  missive  of 
lease  with  the  respondent's  factor,  for  a  tack  of  the 
farm  of  Ensay  for  three  years,  and  an  agreement  was 
then  made,  bearing  that  the  advocator  had  agreed  to 
take  the  sheep  upon  the  farm  of  Ensay  at  a  valuation 
from  the  tenant  then  about  to  remove.  Thereafter,  the 
respondent's  factor  agreed  to  take  from  the  advocator, 
"  when  you**  (the  advocator)  "  quit  said  farm,  the  sheep- 
stock  which  you  may  have  on  said  farm  of  Ensay,  at  a 
valuation  to  be  made  by  persons  mutually  chosen  and 
agreed  upon." 

The  advocator  was,  at  the  time  when  he  took  the  re- 
spondent's farm  of  Ensay,  also  tenant  of  the  farms  of 
Calgarry  and  Beach,  lying  contiguous  to  Ensay,  and 
which  he  continued  to  possess  during  the  three  years 
of  his  tack  of  Ensay.  As  the  farms  lay  contiguous, 
and  were  not  separated  by  sufficient  march-dykes,  the 
sheep  were  in  use  to  roam  over  the  whole  three  farms 
in  search  of  pasture,  and  thus  became  partly  inter- 
mixed. 

In  the  month  of  February  1835,  the  respondent 
entered  into  a  new  lease  of  the  farm  of  Ensay,  to  com- 
mence at  the  advocator's  removal ;  and  under  this  new 
lease,  relying  upon  the  agreement  with  the  advocator, 
she  had  taken  the  tenant  bound  to  purchase  the  proper 
sheep-stock  of  Ensay,  as  distinguished  from  the  stock 
of  Calgarry  and  Beach.  The  advocator,  however,  hav- 
ing indicated  an  intention  not  to  remove  at  the  termi- 
nation of  the  tack,  the  respondent  was  under  the  ne- 
cessity of  taking  out  a  decreet  against  him,  and  he  was 
charged  to  remove  upon  the  23d  May,  on  the  ordinary 
term  of  six  days.  On  the  morning  of  the  26th,  Mr 
Shiells,  the  respondent's  factor,  and  the  advocator,  met 
upon  the  farm,  in  order  that  the  latter  might  cede  his 
possession,  and  the  former  might  take  off  the  stock,  in 
terms  of  his  obligation  of  May  1832,  when  Mr  Shiells 
declined  to  take  delivery  of  the  stock  as  proffered : 
the  advocator  maintaining  that  the  respondent  was 
bound,  under  the  missive,  to  accept  the  whole  stock 
tendered,  although  it  consisted  of  the  mixed   stock 


of  Ensay,  Calgarry  and  Beach.  A  protest  was  then 
served  upon  the  advocator,  and  he,  on  the  other  hand, 
served  a  counter  protest  upon  Mr  ShieUs,*  intimating 
his  intention  of  retaining  possession  of  the  farm  until 
the  whole  stock  tendered  should  be  taken  possession 
of  by  the  respondent 

On  the  28th  May,  the  advocator  presented  a  sum- 
mary petition  to  the  Sheriff  against  the  respondent  and 
Mr  Shiells,  praying  the  Court  to  decern  and  ordain 
them  instantly 

**  to  take  delivery  of  the  petitioner's  sheep-stock  upon  the  farm 
of  Ensay  at  a  valuation,  in  terms  of  their  obligation  to  that  effect 
produced  herewith,  and  in  the  meantime,  and  until  such  an- 
swers are  lodged,  to  pronounce  an  interdict,  prohibiting  and 
discharging  the  said  Mrs  Maclean  Clephane,  and  the  said  Alex- 
ander Shiells,  from  interfering  with  the  petitioner's  stock  and 
possession  at  Ensay  foresaid ;  and  to  find  them  liable  in  ex- 
penses." 

He,  at  the  same  time,  presented  a  bill  of  suspension 
against  the  charge  given  him  upon  the  decreet  of  re- 
moving, but  this  bill  was  refused  by  the  Lord  Ordinary. 
The  respondent  having  lodged  answers  in  the  Sheriff 
Court,  the  advocator  did  not  give  in  replies ;  and  the 
Sheriff  having  advised  the  application,  with  the  an- 
swers, pronounced  the  following  interlocutor : 

**  Finds  it  not  denied  by  the  petitioner,  that  the  sheep-stock 
in  question  grazed  and  now  graze  both  on  the  fiums  of  Ensay 
and  Calgarry ;  and  further  finds,  that  bv  Alexander  Shiells'  let- 
ter to  the  petitioner,  No.  3  of  process,  he  had  only  stipulated  to 
take  the  sheep-stock  which  the  petitioner  may  have  on  the  farm 
of  Ensay  by  valuation,  at  the  termination  of  the  petitioner's 
lease  thereof:  In  respect  of  which,  finds  it  only  obli^tory  upon 
the  respondents  to  take  the  sheep-stock  actually  grazing  upon 
the  farm  of  Ensay  at  valuation ;  appoints  the  valuation  to  pro- 
ceed forthwith,  by  arbiters  mutually  chosen  in  terms  of  the  mis- 
sive already  referred  to  ;  appoints  the  sheep  to  be  gathered 
within  the  bounds  of  each  farm,  and  such  sheep  as  may  be  found 
within  the  bounds  of  Ensay  to  be  considered  and  valued  as  the 
stock  pertaining  to  that  fiirm,  and  the  stock  which  the  respon- 
dents are  bound  to  take  at  valuation.  The  sheep  not  to  be  dis- 
turbed on  their  respective  pastures  for  two  days  previously  to 
the  gathenng  of  the  sheep  for  the  purpose  of  being  valued :  Re- 
cals  the  interdict  for  prohibiting  the  respondents  from  entering 
into  possession  of  the  farm  of  Ensay,  reserving  to  the  parties  to 
proceed  in  any  action  of  damages  which  they  may  be  advised  to 
institute." 

The  present  advocation  was  then  brought  (the  ad* 
vocator  and  his  stock  having,  in  the  meantime,  been 
ejected  from  the  farm),  which  was  met  by  the  plea  of 
incompetency ;  the  interlocutor  advocated  not  being  a 
final  judgment.  In  answer  to  this,  the  adyocBioT plead- 
ed-^That  the  judgment  complained  of  was  utteriy  il- 
legal and  incompetent,  in  respect  that  the  Sheriff^  did 
not  allow  the  pursuer  to  see  the  answers  for  the  defen- 
ders and  to  reply,  and  did  not  prepare  and  adjust  a  re- 
cord of  the  pleadings  of  the  parties,  as  required  by  the 
Act  of  Sederunt. 

The  respondent  answered — The  advocator  cannot 
now  plead  the  alleged  irregularity,  that  no  replies  were 
lodged  and  no  record  closed,  he  having  failed  to  reply 
when  it  was  competent  for  him  to  do  so,  and  not  hav- 
ing reclaimed  against  the  SherifiP's  interlocutor,  so  as 
to  allow  the  procedure  to  be  rectified  in  the  Inferior 
Court. 

'*  8M  February  1837 The  Lord  Orduiary  repels  the  objer- 

tion  to  the  competency  of  this  advocation,  founded  on  the  alle- 
gRtion  of  its  not  being  a  final  judgment:  Advocates  the  cause, 
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«nd  in  respect  that  the  judgment  complained  of  was  pronounced 
without  allowing  the  complainer  to  give  in  replies,  and  without 
closing  a  record,  finds  that  the  whole  proceedings,  after  the 
lodging  of  the  answers,  were  incompetent  and  null,  and  recals 
the  laid  judgment  and  proceedings  accordingly :"  *'  Finds  the 
€omplsiner  entitled  to  expenses  in  this  Court,"  kc, 

"  Note The  Lord  Ordinary  is  not  quite  satisfied  that  the 

respondents'  objection  to  the  competency  of  the  advocation  was 
not  brought  forward  for  discussion  at  too  late  a  period,  and 
whether,  being  essentially  of  a  preliminary  nature,  it  ought  not 
to  have  been  &posed  of,  or  at  least  expressly  reserved,  before 
closing  the  record.  The  case  of  Johnston  and  Arnot,  how- 
erer,  23d  January  1830,  (8,  Shaw,  483),  inclines  him  to  think 
that  it  is  still  admissible,  though  the  objection  there  was  more  pro- 
perly dilatory  than  entirely  exclusive,  as  that  here  insisted  in  un- 
doubtedly is.  However,  he  has  given  the  respondent  the  bene- 
fit of  the  doubt,  and  repelled  the  objection  as  ill  founded  upon 
its  merits,  and  not  on  the  ground  of  its  having  been  virtually 
abandoned,  in  consequence  of  not  being  brought  forward  at  the 
proper  time. 

**  Upon  its  merits,  or  on  the  question,  whether  the  judgment 
here  complained  of  was  truly  a  final  or  only  an  interlocutory 
judgment,  the  Lord  Ordinary  has  had  some  difficulty.  But  on 
the  whole,  he  is  of  opinion,  that  as  it  truly  exhausts  and  dis- 
poses of  all  that  the  parties  had  differed  about,  and  settles  the 
only  question  that  had  been  raised  in  their  pleadings,  it  is  pro- 
perly to  be  regarded  as  a  final  judgment  in  the  sense  of  the 
Statute,  and  Acts  of  Sederunt,  as  to  advocations,  though  cer- 
tainly not  auch  as  a  warrant  for  extract  or  ultimate  execution. 
By  the  Act  of  Sederunt  of  1828,  it  is  expressly  proved,  that 
say  judgment  by  which  the  whole  merits  are  disposed  of,  shall 
be  held  to  be  a  final  judgment,  in  so  fitf  as  regards  the  compe- 
tency of  advocation,  though  no  expenses  are  awarded,  and  it 
was  distinctly  settled  by  the  case  of  Anderson,  1st  June  1836, 
(14,  Shaw,  863),  that  where  such  a  judgment  was  in  sub- 
stance pronounced,  it  was  no  objection  to  advocation,  that  no 
words  of  decemiture  were  employed,  though  these  might  be 
necessary  as  a  warrant  for  extracting.  The  question,  there- 
fore, in  every  case  now  must  be,  whether  what  is  authorita- 
tively determined  by  the  judgment  of  the  Inferior  Court,  does 
truly  embrace  all  that  was  in  litigation  between  the  parties ;  and, 
according  to  this  criterion,  the  Lord  Ordinary  is  of  opinion,  that 
the  judgment  in  this  case  was  final. 

"  In  order  to  come  to  a  right  conclusion  upon  this,  it  is  ne- 
cessary to  look  rather  to  what  was  substantially  in  dispute 
between  the  parties,  than  to  the  words  they  may  have  used  in 
their  pleadings ;  and,  in  short,  to  ascertain  how  &r,  on  the  face 
of  those  pleadings,  they  were  agreed,  and  to  what  precise 
points  the  difference  on  which  they  called  on  the  Court  to  de- 
termine, was  confined.  Now,  in  this  case  there  was  not  the 
least  dispute  as  to  the  obligatory  nature  of  the  agreement  that 
had  been  entered  into,  or  as  to  the  way  in  which  its  obligations 
were  to  be  liquidated.  The  one  party  admitted  that  he  was 
bound  to  deliver  orer,  and  the  odier,  that  he  was  bound  to  re- 
ceive '  the  sheep-stodc  upon  the  farm  of  Ensay,  according  to  a 
valuation  by  persons  mutually  chosen ;'  and  it  was  further  ad- 
mitted on  both  sides,  that  the  valuators  had  been  mutually 
chosen  and  agreed  upon,  without  cavil  or  demur,  and  that  they 
and  the  parties  were  actually  met  on  the  ground  of  the  land,  to 
proceed  with  the  raluatiott,  when  the  only  point  of  discussion 
arose ;  and  this  was  purely  what  should  be  held  to  be  '  the  stock 
upon  the  farm  of  Ensay,'  to  which  the  valuation,  and  the  obliga- 
tions to  deliver  and  receive,  about  which  there  was  no  question, 
should  apply. 

"  Upon  this  point,  therefore,  and  upon  this  alone,  they  went 
to  the  Sheriff.  All  that  they  asked  from  him,  in  reality  and 
substance,  was,  Jirti  and  mainly,  a  declaratory  judgment,  as  to 
the  true  meaning  of  the  agreement,  with  reference  either  to  the 
fiu!ts  admitted  in  the  pleadings,  or  that  ha4  been  averred  or 
offered  to  be  proved,  if  the  adnoissions  should  not  be  thought 
sufficient ;  and,  second,  an  application  for  interdict  against  re- 
moving the  tenant  in  the  meanwhile,  and  until  the  question  of 
construction  was  settled.  Now,  both  these  points  are  finally 
disposed  of  by  the  interlocutor  of  the  Sheriff  comphuiied  of. 


He  finds,  Ist,  that  upon  the  tenant's  own  admissions,  the 
whole  sheep  brought  forward  by  him  for  valuation,  cannot  be 
considered  as  '  the  sheep-stock'  (referred  to  in  the  agreement) 
*  upon  the  farm  of  Ensay ;'  and  he  gives  certain  directions  as 
to  the  way  in  which  those  that  do  form  that  stock  may  be 
distinguished  ;  and  2d,  he  removes  the  interdict  against  his 
being  removed  from,  the  farm,  and  reserves  to  both  parties  their 
right  to  claim  damages  hinc  inde,  in  any  separate  action. 

**  By  these  findings  it  appears  to  the  Lord  Ordinary,  that 
the  whole  matters  in  dispute  were  finally  disposed  of,  and  that 
no  farther  judicial  determination  ivas  contemplated,  or  could  be 
required.  The  Sheriff  does  not  appoint  judicial  valuators,  and 
he  had  not  been  called  on  to  make  any  such  appointment,  but 
recognises  those  already  extrajudicially  chosen  by  the  parties, 
and  he  does  not  direct  them  to  report  to  him,  no  reference  to 
his  authority  in  that  respect  having  been  made,  but  after  giving 
judgment  upon  the  only  point  on  which  he  had  been  appealed 
to,  and  removing  the  interdict,  he  leaves  the  matter  to  pro- 
ceed in  the  course  in  which,  but  for  that  special  appeal,  it 
would  have  proceeded,  and  according  to  which  he  plainly  under- 
stood it  would  again  proceed,  after  that  only  difficulty  had  been 
resolved. 

**  When  this  is  obviously  the  substance  and  tenor  of  the 
whole  proceedings,  it  is  really  mere  cavilling  with  a  view  to 
this  question  of  competency,  to  observe,  that  the  conclusions 
of  the  original  petition  are  petitory,  and  not  declaratory,  and 
therefore  could  not  be  exhausted  without  a  decree.  The  words 
no  doubt  are,  that  the  respondents  should  be  ordained  and  de- 
cerned to  take  delivery  of  the  sheep-stock  upon  the  farm  of 
Ensay  at  a  valuation,  in  terms  of  their  obligation,  but  the  true 
meaning  is  only,  that  it  should  be  declared,  that  the  just  con- 
struction of  their  obligation  imported  that  they  should  be 
bound  to  take,  as  the  stock  of  Ensay,  all  the  sheep  the  com- 
plainer had  required  them  to  take, — ^for  upon  no  other  point 
was  there  the  slightest  dispute;  and,  accordingly,  when  the 
respondents  came  to  state,  in  the  close  of  their  answers,  what 
it  is  that  they  required  of  the  Sheriff,  it  is  not  a  little  remark- 
able, that  what  they  propose  as  the  antithesis  of  this  conclusion 
of  the  complainer,  is  in  words  almost  exactly  identical.  They, 
in  express  terms,  crave  that  Judge,  '  to  find  the  complainer 
bound  to  deliver  the  stock  on  the  fitfm  of  Ensay,  according  to 
•agreement,'  the  substance  and  palpable  meaning  here  again  being 
merely,  that  he  should  find  the  true  import  of  the  agreement  to 
be,  that  great  part  of  what  had  been  offered  to  the  valuators, 
was  not  truly  the  sheep-stock  upon  Ensay. 

*'  In  these  circumstances  the  Lord  Ordinary  is  of  opinion, 
that  the  judgment  would  have  exhausted  the  whole  cause,  al- 
though it  had  merely  found  that  the  respondents  were  only 
bound  to  take  at  a  valuation,  the  sheep  which  were  constantly 
or  habitually  grazed  upon  Ensay,  and  not  all  that  might  have 
been  occasionally  there,  or  might  by  possibility  have  been 
maintained  on  its  pasture ;  and  as  the  respondents  were  willing 
to  do  this,  declared  the  interdict  at  an  end.  But,  in  reality, 
the  Sheriff  has  done  a  great  deal  more :  He  has  not  only  made 
a  deliverance  to  this  effect  generally,  but  has  laid  down  a  dis- 
tinct criterion  for  ascertaining  what  sheep  should  be  held  to 
belong  to  this  fivm,  and  found  in  express  terms  that  those  so 
identified  '  are  to  be  considered  as  the  stock  which  the  respon- 
dents are  bound  to  take  at  a  valuation.'  Now  this  appears  to 
the  Lord  Ordinary  to  be  a  precise  answer  to  the  prayer  of  the 
complainer's  petition,  '  to  ordain  and  decern  the  respondents  to 
take  delivery  of  the  stock  on  Ensay  at  a  valuation,  according 
to  their  obligation,'  as  well  as  to  the  corresponding  craving  of 
the  respondents,  *  to  find  the  complainer  bound  to  deliver  the 
stock  on  Ensay  according  to  agreement.*  The  judgment  there- 
fore not  only  explains  the  agreement,  in  a  practical  and  conclu- 
sive way,  which  was  all  that  was  really  wanted,  but  it  complies 
in  form  with  the  requisition  of  both  parties,  by  finding,  that 
the  respondents  are  bound  to  take  at  a  valuation,  (and  the 
complainer  consequently  to  deliver)  the  stock  brought  within 
the  range  of  the  agreement  by  the  meaning  thus  judicially  fixed 
on  it.  After  the  case  of  Anderson,  it  will  scarcely  be  main- 
tained that  a  finding,  that  the  parties  were  bound  respectively 
to  deliver  and  to  take  the  stock  thus  defined,  is  not  equivalent 
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,to  a  decerniture  on  them  m>  to  take  and  deliver;  and  yet  if 
there  ^ad  been  such  a  decerniture,  it  does  not  occur  hpw  it 
could  have  been  questioned  that  the  judgment  waa  finaL 

"  The  respondents  indeed  suggested  that  the  parties  might 
still  have  refused  to  take  and  deliver  on  these  tenns»  or  that 
the  valuators  might  have  declined  acting,  or  that  they  or  the 
parties  might  have  misconducted,  or  be<;n  allied  to  have  mis- 
conducted themselves  in  the  course  qt.  the  viiluation  s  in  all 
which  cases  it  would  have  been  copipetent  to  have  come  beck 
to  the  Sheriff  as  in  a  depending  process,  in  spite  of  the  judg- 
ment compliuned  of,  which  they  therefore  assume  could  not 
have  been  a  final  judgment.  Now,  in  so  fiu*  as  these  cases 
proceed  on  an  assumption  of  the  contumacy  or  refusal  of  the 
parties  to  obtemper  the  judgment,  it  is  at  once  admitted  that  it 
would  be  both  competent  and  necessary  to  come  back  to  the 
Sheriff;  not,  however,  for  any  new  or  additional  judgment, 
but  solely  for  the  form  of  a  decree,  under  which  it  might  be 
legally  enforced;  and  as  to  any  supposed  misconduct  of  the 
vfduators,  or  other  persons,  it  is  apprehended,  that  as  they 
were  not  acting  under  any  judicial  appointment,  nor  with  any 
view  to  report  to  a  Court,  although  application  might  probably 
be  made  for  redress  to  the  Judge  Ordinary,  it  could  not  properly 
be  held  to  be  an  application  in  a  depending  cause,  to  which  these 
individuals  were  in  no  way  parties,  and  iq  which  no  directions 
had  been  given  for  their  conduct. 

**  If  the  advocation  is  competent,  it  is  supposed  there  can  bo 
no  doubt  that  the  ju^K^ent  of  the  Sheriff  must  be  recalled^  aa 
inept  and  null :  Bii^t  as  the  complainer  and  his  stock  have  been 
finally  ejected,  and  he  has  sought  his  relief  by  an  action  of  da* 
mages,  there  is  no  longer  a  canse»  either  for  renewing  the  interdicts 
or  fixing  what  sheep  ^ould  be  submitted  to  valuation,  and  there- 
fore it  WQul^  he  absurd  to  remit  to  allow  replies,  and  close  a 
record,  or  indeied  to  take  any  other  steps  in  the  sununary 
process." 

The  rec^oiident  recbdmed : 

Graham  Bell, — The  only  question  is  the  competency 
of  the  application,  which  much  depends  upon  the  prayer 
of  the  petition  to  the  Sheriff,  Now,  there  are  three 
things  craved  in  the  petitiop :  1^^,  to  ordain  the  ro- 
spondent  to  take  the  sheep;  2d^  for  interdict;  and, 
3dy  for  expenses.  There  is  no  decree  in  the  Sheriff's  * 
judgment,  nor  any  judgment  o^  the  merits,  and  no 
finding  as  to  expenses,  I  do  not  insist  as  to  the  ex- 
penses, but  maintain  that  the  merits  of  the  case  are 
not  exhausted,  and  the  advocator  could  have  gone  back 
tp  the  Sheriff  and  got  a  judgment  on  what  were  the 
real  merits  of  the  question, — ^wbat  was  the  quantity  of 
sheep  the  respondent  was  bound  to  take. 

Dean  of  Faculty^  for  advocator,  contended,  that  the 
summary  application  to  the  Sheriff wasfor  special  limited- 
purposes,  and  not  like  an. ordinary  action,  and  that  the 
Sheriff's  judgment  had  finally  disposed  of  them. 

Lord  Medwyn  thought  the  advocation  was  incompetent.  No- 
thing had  been  done,  by  the  Sheriff,  except  to  pronounce  certain 
declaratory  findings.  A  competent  process  before  the  Sheri^ 
Court  must  be  petitory,  for  the  Sheriff  has  no  jurisdiction  in 
declarators.  Here  the  petition  contained  a  prayer  like  the  con- 
clnsions  of  an  ordinary  action ;  and  the  case  was  not  exhausted, 
because  there  had  been  no  decerniture,  and  the  parties  had  it  in 
their  power  to  have  gone  back  to  the  Sheriff.  In  regard  to  the. 
time  of  stating  the  objection,  as  noticed  in  the  Lord  Ordinary^s 
note,  his  Lordship  thought  it  should  have  been  done  in  initio 
litis. 

Their  Lordships  concurred  in  the  views  of  Lqrd 
Medwyn,  and  accordingly  altered  the  interlocutor  of 
the  Lord  Ordinary,  and  sustained  the  objections  to  the 
competency  of  the  advocation,  but  found  no  expenses 
due. 

Lord  Ordinary^  Jeffrey.-^^c^  Dean  of  Faculty  (Hope), 


Buchanan;  Sang  and  Adam,  S.&,C.,  A^femiw, — AU»  Solidtor- 
General  (Eutheifurd).  Gqihan  BeQ ;  Gibson  and  Doiwldaoo, 
W.S.,  i^f»«i.~rJD-Bt] 
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FiBST  Divi0ipN*^(G.D.PO 

No.  323. — William  Dunlot  ayid  CoMPAmr,  iVr- 
suerSf  V.  Gkobge  Anthony  Lambert  and  Othebs, 
Owners  of  the  Steamr  Vessel  Ardincaple^  Defenders. 

Bill  of  Ezceptiooa — New  Trial,  Motion  for — Liability — Jury 
Trial-^  Jettison — S{ile — Bill  o£I«<adipg — Risk-.  A  dipped  a 
puncheon  qf  wkisi^  on  board  a  ateamrboat^  to  be  delivered  to 
St,  the  purchaser^  in  J^eipeaaile,  and  at  the  eame  tia^e  »ent  a 
bill  of  lading,  and  inpoicg,  to  J9.  (^  the  goods,  and  aiated  bg 
latter^  that'  the  priee^  as. well  as  the  freighi  and  tauanamce,  had 
been  charged  against  hits.  On.  the  vogagOy  the  pun^tetmf 
whid^  was  Mowed  oa  dtch^  was  jettisoned^  or  carried  awag  bg 
a  sea,  or  otherwise  lost,  and  not  delivered.  A.  brought  on 
action  aaainst  tha. earners  (^  the  steamer^  to  acAe  them  liable 
for  the  loss,  on  aesount  <ff  the  improper  stowage  on  deck,  and 
for  nonrdelivsrg  qf  the  goods-^Ciraimstanees  in  which  ajarg 
held^  (I.)  T%U  the  goods  having  been  inmroperfy  stowed  on 
deck,  the,  owners  were  liable ;  hit,  (2.)  In  respect  that  A, 
wflsnot^  the  owner  cf  the  psauAeon  at  the  tisseq^the  jettison, 
instru^ed  bg  the  bill  qf  lading  and.  imooiee  to  be  at  the  risA 
of  Bt,  fnmd  the  owners  not  liable  to  A.  in  the  ffahge.  TTte 
Comrt  refitssd  a  maiion  for  a  new  pnal^  and  disaUowed  a  bill 
qf  entfspltionSf  ui  rsspset  thai  though  A.  Ubslled  in  his  saa^- 
oftons  that  he  wast  bg  caairaet.with  the  eemsignee^to  boar  the 
risk  in  case  of  nom^deUosrgif  there  was^no proof  qf  the  con- 
tract, and  in  respect  that  theounsignee^  B.,  Vm^  ba  heU  » 
th^  ciramstenfies^  to  has>e,  been  the  be^er  of  the  risk. 

The  pursuers  in  this  case  presented  a  biQ  of  excep- 
tions, against  tl^e  law  contained  i^  the  charge  of  the 
presiding  Judge  ^  the  trial,,  (see.  n^pro,.  Vol*  IX.  p. 
4D6) ;  and  they  lik^vis^  mpved  the  Cottrti  for  a  new 
trial..  The.  pursuers  libelled,  in.  their  summonsy  that 
they  had  shipped  on  boardthesteain*  vessel.  Ardincaple, 
bound  for  Newcastle,  a  puncheon  of  spirits  for  Mathew 
Robson,  and  that  on  31  st  August  1833,  the  agents  of 
the  defenders  granted  a  receipt  and  bill  of  lading  for 
the  goods,  the  pursuerst  at  the  same  time^  having  un* 
dertaken  by  their  agreement,  and  being  answeraUe  to 
the  said'  Mathew  Robson  for  the.  safe  delivery  of  the 
said  puncheon;  that  the  puncheon  having  been  im- 
properly placed  on  deck,  was  lost  in  a  storm  by  the 
fault  of  the  mariners,  or  thos^  for  wl^ani,tt»  owners  of 
the  vessel  were  lial^l^i.a^d  not  deliyevJBd  in  terma  of 
the  bill  of  lading,  and  .the  punuMs.reshipped  aaolher 
puncheon,  of  equal  valuoy  to  the  said  Malhew  Robson, 
in  lieu  or  paynient  of  the  one  so  lost  by  the  defenders, 
and  they  concluded  against  the  defenders  for  £75.  9s., 
b^ing  the  amount  of  the  invoice  price  of  the .  goods, 
including  the  value  of  the  cask.  An.isaue.in  general 
terms»  whether,  the  defenders  had  wgrengfuU)!  fiulod  to 
deliver  the  puncheon,  and^were  indebted'  in  the  value, 
was  adjusted — ^see  stgftra  fbr  terms  of  issue). 

It  appeared  nnm  the,  deposition,  c^  Robson,  taken 
on^cpmmissioi]\|  that  he  had  ordered  the  puodbeon  in 
qu^tipn  from  l)unlop  a^pd  Cpmpajiy;  that  they  ad- 
vif^d-him.by  letter  of  the  shipmenti  of  the  date  above 
mentioned;  that  it  was  not  duly. delivered,  and  that 
Dunlop  and  Company  then  advised  him  thai  *<  they 
would  forward  another  of  equal  value,,  in  place  of  the 
first,"  wHch  th^y  accordingly  did  ixk  October ;  that  he 
only  paid  for,  ope.of  the  pun^shfioiKh.  viast  the  fint ; 
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"  that  dflpMml  detined  Bfr  Diuakip  ta  innve  thf  nuue,  tad 
to  charge  the  expaiHes  of  that?  aod  die  freight  in  t^e  in^rotot 
to  said  deponent;  that  the  laad  puncheon- waa  to  be  safely  de- 
livered on  the  quay,  at  Newcastle-upon-Tyne,,  before  deponent 
was  to  consider  it  hia  property  y**  "  that  deponent  had  no  idea 
that  Mewrs  Dunlop  bad- acted  at  that  time  as  tbeir  o«ni  under- 
writera ;  that  the  Iota  o^  said  pundieen-  did  not  coat  deponent 
ope-  fitfthing;  that  deponent  beliewea  that  the  toaa  of  the-aaid 
puncheon  was  sustained;  hy{  Itfeaacs  Dunlop ;"  "  that  deponent 
insured  the  second  puncheon  at  Sunderland,  in  consequence  of 
Messrs  Duulop  advising  him  to  do  so." 

The  value  of  the  second  puncheon  amounted  to  about 
fifty  shillings  more  than  the  invoice  price  of  the  first* 
which  was  owing  to  the  difference  in  the  Uien  value  of 
spirits  or  size  of  oask.  On  the  invoice  of  this  second 
pancheon,  dated  in  September  1833,  Messrs  Dunlop 
and  Company -wrote  as  follows: 

**  This  we  hppe  will  arrive  safe,  and  pleaae  well.  We  would 
have  sent  it  by  the  last  vessel,  but  aa  we  were  told  the  fonnev 
pop.  had  come  aabore  near  Bambro,'  we  delayed  doing  so.  But 
as  there  is  npw  little  or  no  hope  of  it  ever  being  heard  of^  this 
pun.  will  replace  it,  and  the  transaction. will  atand  settled  by 
your  former  acceptance,  all  but  the  trifling  balance.  Tbisoomea 
to  more  than  the  former,  which  can  be  aettled  in  next  transact 
tion,  which  we  hope  will  be  soon.  The  Tyne  sails  to-morrow. 
We  could  not  get  insurance  done  here.  If  you  wish  to  insure, 
you  will  get  it  done  lower  in  Newcaatle." 

The  defenders  made  the  follpwing  admissions  at  the 
trial  before  the  jury:  (1.)  That  the  puncheon  of  spirits 
in  dispute  was  shipped  on  board  of  the  Ardincaple  on 
the  occasion  mentioned  in  the  first  issue,  and  as  there-* 
in  stated :  (2.)  That  the  puncheon  during  the  voyage 
in  question,  was  carried  upon  deck :  (3.)  That  the  punr^ 
cheon  was  lost  during  the  voyage,  and  not  delivered ; 
and,  (4.)  That  the  puncheon  and.  its  contents  were  of 
the  value  stated  and  claimed  by  the  pursuer8>  namely^ 
£75.  9s. 

A^  advising,  (29th  June) 

Lord  Gillies. — Where  is  the  agreem^at  libelled  ? 

DetM  of  Faculty I  am  afraid  the  agreement  is  lost.     There 

is  nothing  but  the  invoice. 

SoUeUor-  General. — There  is  nothing  but  the  invoice.  It  was 
the  first  document  produced  at  the  trial,  and  it  at  once  showed 
that  the  peril  was  with  Robson  from  the  time  .of  the  shipment. 
Their  own  letter  replacing  the  first  punofaeon  with  another, 
makes  nothing. 

Lord  Gittiet, — Waa  the  first  puncheon  insured? 

Dean  of  Faculty, — We  stood -our  awn  insurers. 

Lord  Gillieg^ — You  stood  Robson'a  insurers,  as  you  were  to 
charge  him  with  the  amount.  That  is  very  different  firom  bein^ 
your  own  inaurera. 

Lowd  Pretidtnt,'—  Bobaen,  it  irill  be  ebserved^  was  no  party  to 
the  action,  so  a  verdict  would  not  bind  him,  it  being  res  iMUr 
alios,  so  &r  aa  he  waa  oone^ned;  He .  might  bring  another 
action  atilL 

Lord  GiUies  waa  understood,  taaay,thet  9obson  8|M|kevery) 
properly  when  he  said  the  pupcheon  waa.  not  at  nis  risk.; 
but  that  was  only  hie  opinion.  The  fiu:t  was  different,  because 
it  appeared  Dunlop  and  Company  were  to  charge  him*  with  the 
insurance ;  clearly  establiahing,  that,  after  the  invoice  and  ship- 
ment, the  ride  was  not  on  Dunlop  and  Company.  (The  caae 
then  stood  over  till  to-day,  90th  June,  for  consideration). 

Lord  GHUgs, — I  think  the  charge- is  right. 

Lord  Maehttaie I  am.  like  wise -of  that*  opinion.     I'tUnlr 

his  Lordship's  chargp  is  right  on  the  greuada  it  atittef;  and 
also  in  the  circumstancea.  On  looking  at. the  swminena,.whichi 
must  be  taken  into  view  in  considering .  the  iaaue,  the<.Qidy. 
ground  there  stated  is  what  is  contained  in  the  marginal,  note, 
viz.,  that  the  pursuers  had  by  agreement  undertsdten  to  bp 
answerable  for  the  safe  delivery  of  the  punchepn.    Now,  it  was 


said  that  dria  agreement  waa  entered  into  before  the-  loss,  and 
ao  that  this  party  had  a  right  to  recover.  Now,  I  do  not  con- 
sider that  thia  ground-  haa  been  at  all  proved.  £f  the  puncheon 
waa  to  remain  their  property,  how  could  Robson  order  Dunlop 
and  Company  to.  become  their  own  insurers.  It  is  plain  that 
the  rtak  was  with  Robson,  In  the  circumstances,  aird  looking 
at  the  bill  of  lading,  with  the  recollection  that  nothing  i«  proved 
about  the  agiseement  libelled,  I  consider  that  Che  charge  is  right. 
Indeed,  I  can't  get  the  better  of  the  circumstances,  whatever 
Robsonla  opinion  w«a4  and  what  he  says  only  amounts  to 
opinion. 

Lord  CorcAotwa<-^When  I  first  considered^  this  question,  I 
thought  as  the  Court  now  do ;  but  after  maturer  consideration^ 
though  it  is  with  great  diflMence,  I  must  differ  fiom  your  Lord- 
ahipa.  There  is  no  dispute  about  the  fiuite  of  this  case,  except 
in.one^  particular.  Now  there  are  two*  points  which  present 
themaelvea.  The  first  is  one  of  fiu!t,  viz.,  in  relation  to  the 
agreement  libelled,  by  which  it  is  smd  Dunlop- and  Company 
became  bound  to  deliver  safely  the  puncheon  to  Robson.  Rob- 
aon,  as  examined,  is  of  opinion  that  there  was  such  an  agree- 
ment; but  it  is  said  that  Robson-  must  be  in  a  mistake  in  his 
opinion^  because  he  say»  that  he  desired  Dunlop  to  insure,  and 
to  charge  him,  Robson^  with  the  expense,  and  also  with  the 
(ireight.  Now  insurance,  it  is  obaervaUe,  does-  not  cover  all 
risksk  It  doea  not  cover  loss  through  the  fault  c^  the  carrier ;  so 
I  think  it  by  no  meana  follows  that  the  opinion  which  Robson 
givea»i»  erroneous,  or  that  Dunlop  and  Company  did-  not  under- 
take safe  delivery.  Again,  from  the  facts  established  on  the  trial, 
it  is  plain  Dunlop  and.  Compony  understood  the  matter  precisely 
in  the •  sme  way  in  whieh  Robson  did.  Tbey  donH'dispnte  that 
understanding;  butthey  fbrward  » second  puncheon  to  Robson. 
Therefore,  if  we  take  the  express  evidence  of  the  vendee— 4uid 

we  can't  have  the  testimony  of  the  vendors,  aa  tbeyave  parties, 

it  appears  evident  by  their  conduct,  in  sending  the  second 
puncheon,  that  they  agreed,  aa  libelled,,  to  undertake  the  risk. 
This,  however,  I  do  not' think  the  strongest  point  in  the  case. 
Suppose  that  the  vendee  was  to  bear  the  risk ;  well,  the  pun- 
cheon  islost^.  and  what  happens  then  ?/   Thii  contract  is  an- 
nulled.   A  second  puncheon -is  transmitted,  proceeding  on  the- 
idea  that  the i contract i^ at  an.  end;  fbr  tbo  summon»  states, 
"  that  the  pursuers  reshipped  another  puncheon  of  equal  valnej 
to  the  said  Mathews  Robson  in  lieu  of-  payment  of  the  one  so 
lost  by  the  defenders."    Here  is  conaeitt  to  annul  the  agree- 
ment.    Now,  I  suppose  that  the  second  pundieon  is  conveyed 
safely  to  the  vendee,  the  vendors  have  then  an  emerging, 
claim  in  the  fitst;.    The  real  right  ol  property  is,  no  doubt, 
lost  to  them,  and  all  their  interest.  nowTcsults  in  claims;  and 
suppose  that,  the  first  puncheon  then  is  cast- ashore^  or  fiahedr 
up,  whose  property  shall  it  ha  held  to  be?  If. Robson  Udd  claim 
to  it,  what  would  happen?    He  has  receivedi^  second  pun* 
cheon,  and  there  is  an  end  of  the  first  agKOMB^nt:  ao  that 
there  only  remains  a  constructive  delivery,  of  the  first.    But 
what  would  be  the  answer  to  this  claim  on  the  jytft  of  Robson? 
Why,  I,  the  vendor,  stop  in  tranntu^  hccauae  there  is  fraud; 
and  that  would  be  a  sufficient  answer,  aa  in  the  case  of  Wight- 
man.    Now,  if.  Robson  had  claimed  the  first  puncheon,  and.  the 
vendors  1^  stopped  in  transitu^  and  then  brought  an .  action, 
could  it  be  maintained  that  they,  the  vendors,  were  not  entitled 
to  recover  it  in  an  ordinary  action?    It  is  said  that  the  &at 
puncheon  ^  was  lost  by  the  fault  of  the  ship-owners^ .  and  that 
they  are  only  liable  to  the  purchaser.     Now,  I  think,  that  the 
owners  ore  liaUe  to  th^oee  who  ore  entitled  to  stop  in  ttansitu^^ 
and  that  notwithalanding  the^mistructive  deHvery  to < Robson; 
for  by  the  tranwnJBaion. of  the', second. pnnobeon,  the  claim  for- 
the  jBist  has  reverted  to  the  vendon .  I  gp  fiMther  thas  t]»a.:  it 
is  to  be  observed;  that,  all  interests,  here  resolve  into  p^tsooal; 
claims.     Robson,  by  the  bill  of  lading,  could  have  demanded ' 
the  first  puncheon  from  the  ship-owners.     He  lost  his  claim  on 
the  delivery  of  )tbe  oecood  one*    Whiat 'is  he  then  bound  to  do  ? 
Why,  taoasign  hia.e)aim  in  the  fifst  to  the  wndors.     The 
question  is,,  i^  to  assign  4falit  claim,  a  retransoBs^noftthebill' 
of  ladlngwould.be  requiaite?    I  thank 'not;  because  I  dkink 
his  coBsent.  to  assign  is  implied  ii»  the  cifcctmstances  of  this 
oik;  aiid.I'hoU^firo«^theequi€iM«id''ju9tiee'of  thfircaae,  he 
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is  bound  to  assign  bis  claim  on  tbe  first  puncheon,  since  be  re- 
ceived a  second  in  lieu  of  tbe  first.  I  tbink  it  must  be  beld 
tbat  be  bas  in  reality  given  up  bis  claim  to  the  vendors,  in  con- 
sequence of  having  allowed  them  to  bring  this  action.  Now,  if 
tbe  vendors  be  held  to  be  thus  reinstated,  have  tbey  no  claim 
against  tbe  oMmers  ?  and  it  is  admitted  that  they  are  bound  to 
pay  some  one  for  tbe  loss.  I  think  tbey  are  bound  to  pay  tbe 
vendors.  If  I  have  any  difficulty  in  this  case,  it  would  be  if 
the  summons  covered  this  view.  I  think,  however,  on  tbe 
whole,  that  it  does,  and  especially  firom  tbe  terms  of  the  second 
marginal  note,  "  tbat  the  pursuers  reshipped  another  puncheon 
of  equal  value  to  tbe  said  Matbew  Robson  in  lieu  of  payment 
of  the  one  so  lost  by  tbe  defenders ;"  and  when  we  look  at  the 
issue  (his  Lordship  read  it),  it  is  in  tbe  broadest  possible  terms, 
and  it  was  not  objected  to  as  going  beyond  the  summons.  It 
is  admitted  that  the  owners  are  liable  to  some  one,  and  on  the 
views  I  have  stated,  I  think  tbey  are  liable  to  tbe  vendors. 

Lord  Prnideni. — I  remain  of  the  opinion  I  bad  at  tbe  trial, 
tbat  tbe  written  contract  divested  Dunlopand  Company.  They 
send  a  bill  of  lading,  as  ordered,  and  so  they  fulfilled  their 
agreement.  Robson  desired  Dunlop  and  Company  to  insure, 
and  that  was  done  and  completed  by  writing.  Now,  is  it  not 
extraordinary,  tbat,  when  they  come  to  find  that  either  they  or 
Robson  will  suffer  disadvantage  by  tbe  loss  of  tbe  puncheon, 
tbey  shall  be  beard  to  say  tbat  they  understood  so  and  so, 
in  opposition  to  a  written  agreement.  There  bas  been  writing 
on  both  sides,  and  I  do  not  think  it  can  be  got  tbe  better  of  in 
this  way. 

Lord  GiUiu. — I  am  much  moved  by  Lord  Corebouse*s  opi- 
nion ;  but  then  I  think  the  summons  is  not  sufficient  to  bear 
out  his  views.  If  we  are  to  hold  that  the  agreement  was  an- 
nulled, why,  there  is  no  summons  before  us.  ^ 

The  Court  accordingly  disallowed  the  bill  of  excep- 
tions, and  refused  to  grant  the  motion  for  a  new  trial, 
and  found  the  exceptors  liable  in  expenses,  subject  to 
modification. 

Act.  Dean  of  Faculty  (Hope),  P.  Robertson,  A.  S.  Logan ; 
A.  Dunlop,  W.S.,  Ageni, — Alt.  Solicitor- General  (Rutberfurd), 

Neaves;   John  Murdoch,    S.  S.  C,   Agent Jury    Clerk. — 

[G.D.F.] 

30th  June  1837. 
Fi&ST  Division (G.D.F.) 

No.  324. — RoBEBT  Ross,  Suspender^  v.  Jambs  Web- 

8TBB,  Charger, 

Process— A.  S.,  16th  March  1829-.Diligence~Bill. Chamber-. 
Decree — Extract — Expenses — Held,  in  terms  of  the  opinion  of 
the  eoHsulied  Judges,  that  the  Act  of  Sederunt,  I6M  March 
1829,  does  not  apply  to  extracts  of  decrees  for  expenses  in  the 
Bill-  Chamber ;  and,  therefore,  that  the  provision  in  the  Act 
which  declares,  that  **  there  shall  be  annexed  to  all  extracts 
a  doquet  in  the  handwriting  of  the  qfficer  by  whom  the  extract 
is  signed,  stating  by  whom  it  teas  written,  by  whom  it  was  col- 
lated, and  at  what  time  it  was  completed  by  the  signature  of 
.  the  extractor,**  and  that  unless  such  is  done,  such  *'  extracts 
shaU  be  held  to  be  improbatioe,**  does  not  affect  an  extract 
decemitwre  for  expenses  in  the  Bill-  Chamber,  on  a  refused  bill 
{f  suspension. 

Webster  obtained  a  decree  of  removing  in  tbe  Sheriff 
Court  against  Ross,  who  brought  it  under  review  by- 
way of  suspension,  but  the  bill  was  refused,  with  ex- 
penses, which  were  taxed  at  £16.  14.  7.,  and  the  Lord 
Ordinary,  on  11th  August  1834,  pronounced  decree 
for  the  same.     The  extract  bears,  that 

"  Lord  Blackenzie,  Ordinary  on  the  biUs,  of  the  day  and  date 
hereof,  decerned  and  ordained,  and  hereby  decerns  and  ordains 
the  complainer  to  make  payment  to  the  said  respondent  of  the 
sum  of  £16.  14.  7.  Sterling  of  expenses,  besides  two  shillings 
and  fourpence,  as  the  dues  of  extract,  and  ordains  letters  of 
homing,  on  fifteen  days*  charge,  and  a)l  other  legal  execution 


needful  to  pass,  and  be  directed  herein,  in  form,  as  effeirs.  Ex- 
tracted by,  (Signed)  Mdrd.  Rob£RT80n." 

In  1835,  the  suspender  having  been  incarcerated  in 
virtue  of  a  caption  pronounced  on  the  decree  for  ex- 
penses, presented  a  biU  of  suspension  and  liberation, 
on  the  ground  that  the  extract  for  the  expenses, 
on  which  the  diligence  proceeded,  was  improbative,-  in 
terms  of  the  Act  of  Sederunt,  l6th  March  1829)  which 
runs  thus : 

"  The  Lords  of  Council  and  Session,  considering  that,  ac- 
cording to  established  usage,  all  extracts  of  the  decrees  of  this 
Court,  and  of  other  courts  of  law  in  this  kingdom,  bear  the 
dates  at  which  such  decrees  respectively  were  pronounced,  but 
that,  under  the  present  regulations  as  to  the  extracting  of  de- 
crees established  by  Acts  of  Parliament  and  Acts  of  Sederunt 
of  this  Court,  questions  have  arisen  and  may  arise,  as  to  the 
exact  dates  at  which  extracts  of  decrees  were  completed  by  the 
signature  of  the  extractor.  Enact  and  Ordain,  that  Irom  and 
after  the  first  of  May  next,  there  shall  be  annexed  to  all  ex- 
tracts a  doquet  in  the  handwriting  of  the  officer  by  whom  the 
extract  is  signed,  stating  by  whom  it  was  written,  by  whom  it 
was  collated,  and  at  what  date  it  was  completed  by  the  signa- 
ture of  the  extractor.  And  in  all  cases  where  such  doquet  has 
not  been  duly  made,  the  extract  shall  be  held  as  improbative ; 
and  it  shall  fiuther  be  competent  to  any  of  the  parties  interested 
in  the  issue  of  the  case  to  which  such  extract  relates,  to  com- 
plain summarily  to  the  Court  by  which  the  decree  was  pro- 
nounced, of  the  neglect  of  this  regulation,  and  to  crmve  that  a 
fine  or  amand  of  £5  shall  be  imposed  upon  the  extractor  who 
has  been  guilty  of  such  neglect,  which  shall  in  all  cases  be 
awarded  and  levied,  without  remission,  by  the  proper  officer  of 
Court." 

The  Lord  Ordinary,  Fullerton,  18th  June  1836, 
ordered  minutes  of  debate  upon  the  point "  whether  the 
diligence  under  suspension  be  void,  in  respect  of  the 
alleged  non-observance  of  the  provisions  of  the  Act  of 
Sederunt."  The. point  having  been  reported  to  the 
Court  by  his  Lordship,  it  was  remitted  for  the  opinions 
of  the  whole  Judges,  and,  accordingly,  the  Lord  Jus- 
tice-Clerk, Lords  Gienlee,  Meadowbank,  Medwyn, 
Fullerton,  Moncreiff,  Jeffirey,  and  Cockburn,  returned 
the  following  opinion : 

"  We  are  of  opinion,  that  the  Act  of  Sederunt,  16th  Mardi 
1829,  does  not  apply  to  extracts  of  decrees  for  expenses  in  the 
Bill- Chamber ;  and,  therefore,  that  the  provision  which  de- 
clares an  extract  improbative  '  of  a  doquet  in  the  handwriting 
of  the  officer  by  whom  the  extract  is  signed,  stating  by  whom 
it  was  written,  by  whom  it  was  collated,  and  at  what  date  it 
was  completed  by  the  signature  of  the  extractor,'  does  not  af- 
fect the  extracts  of  the  deoemiture  for  expenses  upon  which 
the  suspension  in  this  case  is  founded.  At  the  same  time,  we 
think  it  advisable  that  the  practice  should  be  continued,  which 
it  appears  has  been  of  late  adopted  in  the  Bill-Chamber,  of  af- 
fixing the  date  of  completing  it  to  such  extracts." . 

At  advising,  of  this  date,  the  Court  stated  that  they 
concurred  in  the  opinion  which  had  been  returned, 
when  the  following  interlocutor  was  pronounced  : 

*'  Find,  in  conformity  with  the  oinnions  of  the  consulted 
Judges,  that  the  Act  of  Sederunt,  6di  Biarch  1829,  does  not 
apply  to  the  extracts  of  decrees  for  expenses  in  the  Bill-Cham- 
ber, and,  therefore,  that  the  diligence  is  not  on  that  account  ob- 
jectionable ;  and  remit  to  the  Lord  Ordinary  to  proceed  in  the 
cause  as  shall  be  just,  reserving  all  questions  of  expenses." 

Authorities  for  Suspender Grindlav ;  7  S.  and  D.,  p.  493. 

6  Geo.  IV.  cap.  120.     A.  S.,  19th  December  1778.     A.  S.. 
nth  July  1828,  §16. 

•  Lord  Ordinary,  Fullerton — Act.  Russel ;  Greig  and  Morton. 
W.S.,  Agents — Alt.  Neaves;  W.  Miller,  S.S.C.,  Agent.^S., 
CferA.— IG.D.F.J 
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30<ft  June  1837. 
First  DiyisioN (G.D.F.) 

No.  325, — James  Stewart,  Advocator^  v.  Jabizs 
M'Gayin,  Trustee  an  the  Sequestrated  Estate  of 
John  Stewart  and  Can^ny,  Respondent. 

Proof-^E  vidence — Bill  of  Exchange — Assignation — Payment — 
Cautioner — Relief — An  obUgant  in  a  bill  claimed  relief  against 
the  other  oblipantSy  as  having  paid  for  their  behoofs  but  was  «»• 
able  to  produce  an  assignation  from  the  holder ^  who  was  dead,  to 
whom  payment  was  alleged  to  have  been  made —  Circumstances  in 
which  the  Court,  the  bill  having  gone  amissing,  rejected  the 
claim,  in  respect  of  want  of  evidence  in  support  of  the  averment. 
The  obligdnt  produced  an  assignation  from  the  son  and  heir,  and 
universal  disponee  of  the  party,  to  whom  payment  was  alleged 
to  have  been  made,  which  stated  his  conviction  that  this  party 
had  paid  the  bill  to  his  father,  and  therefore  assigning  to  the 
obligant  all  claim,  ffc.  on  account  of  the  bill — Held  inadmis- 
sible as  evidence,  without  production  of  the  bill  in  the  hands 
of  the  claimant. 

In  1802,  and  following  years,  the  advocator,  James 
Stewart,  his  brother  John,  and  brother-in-law  James 
White,  carried  on  a  manufacturing  business  in  this 
country,  and  transmitted  extensive  shipments  of  goods 
to  America  for  sale,  during  the  operation  of  the  non- 
infercourse  act,  the  goods  being  consigned  to  James 
Stewart,  who  was  living  in  America,  and  had  acquired 
the  rights  of  American  citizenship.  The  goods,  which 
were  transmitted  in  several  vessels,  and  entered  in  the 
invoices  and  bills  of  lading  as  "  on  his  proper  account 
and  risk,''  were  captured  ^er  the  declaration  of  war 
on  the  part  of  Aimerica,  but  they  were  restored  on 
Stewart's  oath  that  they  belonged  to  him,  as  an  Ame- 
rican citizen,  and  as  sole  owner.  It  appeared  that, 
prior  to  the  capture,  an  advertisement  was  inserted  on 
2d  July  1812,  in  the  Edinburgh  Gazette,  intimating 
that  the  partnership  was  dissolved,  and  this,  it  was  al- 
leged by  the  respondent,  was  done  on  the  advice  of 
James  Stewart,  for  the  purpose  of  his  more  readily 
procuring  the  recovery  of  the  goods,  in  case  of  capture. 
A  variety  of  questions  arose  out  of  this  circumstance. 
James  Stewart  maintained  that  the  partnership  truly 
ceased ;  that  the  consignments  were  made  to  him  pri- 
vato  nomine^  as  sales  at  the  invoice  prices ;  and  that 
those  who  were  previously  his  partners  had  ceased  to 
be  so,  and  that  they  had  no  title  to  a  share  in  the  pro- 
fits. He,  besides,  stated,  that  whether  the  company 
were  dissolved  or  not,  the  goods  were  to  be  considered 
as  sold  to  him,  if  held  to  be  seizable  on  arrival  in  Ame- 
rica ;  and  if  not  so,  then  it  was  to  be  understood  that 
they  belonged  to  the  company.  These  averments  were 
all  denied.  James  Stewart  then  brought  an  action  in 
the  Sheriff  Court  of  Renfrew  against  J.  Stewart  and 
Company,  for  an  alleged  balance  of  £2492.  17.  11., 
arising  out  of  certain  transactions,  by  way  of  remit- 
tances which  James  Stewart  made  from  America.  On 
the  other  hand,  J.  Stewart  and  Company  brought  an 
action  in  the  Court  of  Session  against  James  Stewart, 
then  in  this  country,  to  compel  him  to  account  for  the 
cargoes  of  goods  consigned  to  him  in  America,  on  the 
footing  that  they  had  all  along  been  partners.  The . 
Inferior  Court  process  was  brought  up  by  advocation 
against  an  interlocutor  of  the  Sheriff,  finding  that  the 
partnership  had  not  ceased  in  July  1812,  and  it  was 
conjoined  with  the  accounting,  in  which  the  Lord  Or- 
dinary followed  the  same  ratio  in  regard  to  the  conti- 


nuance of  the  company  after  that  date.  The  Court, 
however,  altered  the  Lord  Ordinary's  interlocutor,  and 
advocated  the  relative  Sheriff  process.  Thereafter, 
on  appeal,  the  House  of  Lords  reversed  this  judgment, 
finding  that  the  exportatlons  were  not  contrary  to  the 
policy  of  this  country,  and  that  the  circumstances  on 
which  J.  Stewart  and  Company  grounded  their  claims, 
could  not,  in  a  legal  or  moral  point  of  view,  bar  their 
action  of  accounting :  That  the  question  did  not  fkll 
under  the  Statute  as  to  trusts,  so  as  to  be  provable 
only  by  the  writ  or  oath  of  James  Stewart,  but  that  the 
question  was  more  suited  for  the  determination  of  a 
jury,  and  accordingly  the  case  was  remitted  to  be  laid 
before  a  jury.  The  question  sent  to  the  jury  was, 
whether  the  four  cargoes  in  dispute  were  consigned  to 
James  Stewart  by  James  and  John  Stewart  and  Com- 
pany, for  behoof  of  the  company,  the  price  to  be  ac- 
counted for  to  them ;  and  whether  James  Stewart  was 
still  resting-owing  in  £10,000,  or  any  part  thereof,  as 
two-thirds  of  the  profits  received  by  him  on  the  sale, 
one-third  being  his  interest  in  the  company  ?  The  jury 
found  for  James  Stewart  in  regard  to  one  cargo,  and 
for  the  other  three  in  favour  of  M'Gavin,  the  trustee 
on  John  Stewart  and  Company's  then  sequestrated 
estate.  The  verdict  having  been  applied,  a  state  of 
accounts  was  lodged  by  James  Stewart,  which  were 
then  remitted  to  an  accountant,  who  reported  thereon. 
In  his  report,  the  contents  of  a  bill  for  a  considerable 
amount,  in  which  the  company  of  J.  and  J.  Stewart 
were  obligauts,  was  disallowed  as  paid  by  James  Stew- 
art individually,  and  for  which  James  Stewart  sought 
relief  against  John  Stewart  and  Company.  It  appear- 
ed that  on  the  bankruptcy  of  John  Stewart  and  Com- 
pany in  1818,  a  claim  had  been  made  agbinst  the  estate 
by  a  Mr  Martin,  who  had  acquired  the  bill,  for  prin- 
cipal, interest,  and  expenses ;  and  from  a  marking  on 
the  relative  affidavit,  it  appeared  that  the  bill  had  then 
been  produced  wilh  the  assignation,  in  virtue  of  which 
Martin  had  acquired  the  ground  of  debt.  It  was  aver- 
red that  Stewart  paid  Martin  the  contents,  but  there 
was  no  assignation  by  Martin  in  favour  of  Stewart,  and 
there  was  no  evidence  in  support  of  Stewart's  averment. 
He  however  put  in  an  assignation,  executed  in  his  fa- 
vour by  the  eldest  son,  and  heir  and  universal  disponee 
of  Martin,  who  had  died,  in  which  the  son  narrated, 
that  he  was  satisfied  that  Stewart  had  paid  the  account 
to  his  father,  and  therefore  he  assigned  to  him  all 
claim,  &c.,  but  the  bill  itself  was  never  produced. 
At  advising, 

Lord  OilUes, — I  am  quite  satisfied^  in  the  dreumstances, 
with  the  acoountaat's  report.  I  do  not  go  into  the  point,  whe- 
ther the  bill  has  been  paid.  It  has  not  been  produced ;  and  I 
see  no  ground  for  saying  that  Stewart  paid  the  bill,  for  he  has 
no  assignation  from  Idartin. 

Lord  Corehouse. — It  is  that  view  which  induces  me  to  ap- 
prove of  the  accountant*s  report.  There  is  no  assignadon,  and 
no  evidence  to  show  that  Stewart  paid  the  bill,  and  it  was,  I 
believe,  rejected  by  the  trustee  on  the  estate.  There  is  no 
sufficient  evidence  for  a  Court  to  hold  that  he  paid  it. 

Lord  Mackenzie, — I  approve  of  the  report. 

Lord  President. — I  have  some  doubts  about  this  bill.  Young 
Mardn  may  have  seen  from  his  fiither's  book  that  the  bill  was 
paid. 

The  Court  accordingly  approved  of  the  auditor's 
report,  but  found  neither  party  entitled  to  expenses. 
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"Dean  of  Faculty  (Hope),  Sliaw ;  Campbell  and  Macdowall, 
Aff9Hts  for  Jkmeif  Stewart, — Solioitor- General  (Riitheifurd), 
B.  Hunter ;  Orr.  and  Martin,  Agents  for  JtT  Gavin, — Bmnry 
Brock,  AeeouHttmt,  Glaagow.^S,,  C/eri^^f  G.IXF.l 


30ik  Jtme  1837. 

S£C0ND  Division. — (XD.M.) 

No.  328. — Frederick  Saumarez  Fraser,.  Pursuer^ 
V.  His  Creditors,  Defenders. 

Procew4.Cetiio  Bonomm — Act  6  and  7  Will.  IV.  c.  56~.l. 
Where  the  pursuer  of  a  cessio  brfore  the  Sheriff  omiUin  hie  peti- 
tion the  name  of  any  of  his  creditors,  it  is  incompetent  for  the  She^ 
riff  to  sist  process  till  a  supplementary  petition  he  brought,  and 
he  is  bound  to  dismiss  the  application,  as  not  presented  in  terms 
of  section  3-  of  the  above  Act,  2.  Competent  to  raise  this 
Ajeetion  in  the  Court  of  retfiew,  though  not  stated  in-  the  In- 
ferior Court,  3.  Question  raised,  but  not  decided;,  how  far, 
under  the  first  section  of  the  ahove  Act,  the  Sheriffk  have  ju- 
risdiction in  cases  of  cessio,  where  creditors  reside  furth  of 
the  kingdom  f 

Fraser,  under  the  6th  and  7th  of  William  tile  Fourth,! 
presented  a  petition  tO'the  Sheriff  of  Edinburgh,  with 
a  view  of  obtaining  the  benefit  of  the  process  of  eessto. 
Jaa  his  petition^  he  omitted  to  insert  the  ilame  of  a> 
creditor,  resident  in  EngUiod.  In  the  course  of  the< 
investigation,  the  parties  opposing  disooVeredthis  fact,, 
and  they  thereupon  objeotadi  that  the  pursuer  could' 
not  obtain  a  decreet  of  cessiOf  without  this  creditor 
being  a  party  to  the  process ;  and  that  he  b^ng  furth 
of  Scotland,  could-  not  be  summoned  before  any  Infe- 
rior Court,  but  only  before  the  Court  of  Session,  the 
commune  forum' oi  foreigners. 

The  Sheriff-substitute  of  Edinburgh  (20th  June 
1837)  sustained  the  objection,  dismissed  the  C€«#c6,  and 
found  the  pursuer  liable  in  expenses. 

Thereupon  Eraser,  under  the  8th  and  9th  clauses  of 
the  Statute  before  mentioned,  presented  a  reclaiming 
note  to  their  Lordships  of  the  Seotnd  Division^  in 
which  he  craved  that  the  Court  should 

**  find  that' it  wn  competent  for  the  pedtioner  to  raiseaproceu 
of  oessm  before  the  Sheriff  of  Edinburgh,  against  all  his  credi* 
tors,  though  certain  of  them  reside  furth  of  Scodand ;  and  to 
remit  to  die  Sheriff,  with  instructions  to  recal  his  interlocutor 
above  quoted :  to  sist  process  till  any  creditor  residing  in  Eng- 
land shall  be  called  by  a  supplementary  petition  and  intimadon, 
i»*  terms  of  the  Statute." 

Ih  support' of  the  reclaiming  note,  the  pursuer  con- 
ttoded,  that  it  was  the  inttotion  of  the  Legislature  tb 
give  apower  ta  debtors-  to  sue  either  befbre  the  In- 
ferior Court  or  the  Court  of  Session,  if  they  chose ; 
and  such  being;  the  case,  it  followed  as  a  necessary 
consequence,  that  the  residence  of  the  creditors  could' 
not  afiectthe  right  thus*  created^  more  especially  as- 
there  was  a  special  provision  in  the  Statute  which  gave 
the  debtor  the  power  of  intimating,  after  a  particular 
form, .  to  aU  his  creditors  generallyi  without  any  dis- 
tinction being  taken  whether  they  resided  within  this 
kingdom,  or  furth  tbereofi 

To  this  it  was  afmtered-^l.  That  by  the  first  clause 
of  the  Statute,  the  Sheriffs'  jorisdictionr  in  processes  of 
eesiio  was  not  declared  to  be  as  extensive  as  that  of  the 
Court  of  Session,  but  was  expressly  limited  to  the  juris- 
diction possessed  by  them  in  any  other  action  presently 
<*  by  law  competent  before  them ;  and  that  as  the  She- 
riffs', in  civil  caseT;  had'no  jurisdiction  over  fbreigners; 


neither  could  they  have  any  oter  them  in  processes  of 
cessio :  That  the  Court  could  riot  look  to  what  the  Legis- 
lature intended  to  do,  but  to- what  it  had  actually  done  ^ 
and  as  no  jurisdiction  had  been  given  to  Uie  Sheriff  over 
foreigners,  it  was  plain  that  the  interlocutor  was  well 
founded,  and  that  the  Sheriff  could  do  nothing  else 
but  (^smiss  the  petition.  But>  ^tUt/*  it  was  contend- 
ed that  the  original  petition  was  incompetent,  inas- 
much as  the  conditions  imposed  by  the  third  section 
of  the  Act  had  not  been  complied  with,  which  made 
it  imperative  upon  the  pursuer  of  a  dessio  to  include 
in  his  petition  the  names  of  all  his  creditors ;  the  words 
of  the  clause  being :  <<  in  which  petition  he  shall  inaeti 
a  list  of  sXL  his  creditors,  spiecifying  their  names,  and 
desigliations,  and  places  of  resKlence.''  That,  in  this 
case,  as  the  name  of  a  ci^ditor  had  been  omitted,  the 
petition  was  fimditus  null  and  void ;  aiid  the  Sheriff 
had  no  power  given  him  by  the  Act  to  sist  process 
till  a  supplementary  petition  should  be  brought. 

As  the  Court  unanimously  held  the  last  objection  to 
be  insuperable,  it  was  thought  unnecessary  to  go  into 
the  other  poiht,  and  the  reclaiming  note  vra^  accord- 
ingly refused. 

Sheriff  of  Edinburgh. — Act.  Hector  j  John  Hunter^  W.S., 
Agent Alt,  Maidment;  Alexander  Miller,  S*S.C.,  aad  Wil- 
liam Maconoebie,  S.S.C,  AgentiC  for  the  opposing  crediton.— 
MrFergusoW,  C&rA^^fJ.D.af.J- 


^   30^  Jtine  1837. 
Second  Division. — (J.D.M.) 

No.  327. — WiLiiiAM  Giivsvk  ami  Gomfant,  Pur- 
suers attd  Respondents^  v.  Thomas  Ferguson  and 
CoicPASY,  Defenders  and  Advocators, 

Process — Proof— Pfoducrion — Competency — A  document  put 
into  process  in  the  Inferior  Court;  after  the  term  for  prmf 
had  been  cireumduced,  and  efier  j%idginent  by  the  Sheriff  upon 
the  proof,  held  incompetent  to  be  famnded  on  in  this  Court  et 
evidence  in  the  ctfse,  m  revieioing  thejudgmont  of  the  Sher^. 

Glenny  and  Company  brougttt' an  action  against  Fer- 
guson and  Company,  in  the  Sheriff  Court  of  Edinburgh, 
in  September  1833,  for  repetition  of  Hie  price  of  a 
quantity  of  rags  sold  to  them  by  Ferguson  and  Com- 
pany in  July  preceding,  and*  which-  tney  alleged  had 
been  found,  on  exanrinlition'  after  delivery,  to  be  an 
unmarketable  article.  Ferguson  and  Coiflpany  defend- 
ed on  two  grounds :  that  Glenny  and  Company  bad 
taken  delivery  of  the  rags*  after  having  imlpc^ed  them, 
and  had  thereby  debarred  themselves  from  subsequently 
objecting  to  their  quality ;  and  that  the  rti^*  were  be- 
sides a  fair  marketable  commodity.  The  Sheriff  al- 
lowed Ferguson  and  Company  a  proof  of  their  aver- 
ments as  to  the  inspection  by  Glenny^,  atid  astothe 
quality  of  the  rags,  and  to  Glenny  and  Conipany  a  con- 
junct proof.  Both  parties  led  evidetlcei)tf  these'  points; 
and  uHimatdy,  by  minutes,  held  their  ptoof'clos^  and 
had  the  term  circtimduced.  Tlie  Sheriff,  on  consider- 
ing the  proof,  decerned  ag^iinst  the  defenders,  Fergu- 
son and  Company.  After  judgment,  the  rags  were 
sold  by  public  auction  at  Newcastle  in  February  1836, 
by  agreement  of  the  parties,  and  on  the  Sheriff's  order. 
A  return  of  the  sale  was  made  by  the  party  at  whose 
sight  the  rags  were  sold,  and  was  put  into  process.  From 
this  docvaneitt  it  appeared  that  the  nigs  had  been  ^Id* 
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00  an  average^  at  58.  6d.  per  cvt,  being  within  l9*  6(L 
per  cwt  of  the  price  at  which  they  had  been  originally 
sold  by  Fei^son  and  Company  to  Glenny  and  Com- 
pany. Ferguson  and  Company  brought  an  advocation 
of  the  Sheriffs  judgment.  They  repeated  the  pleas 
which  they  had  stated  in  the  Inferior  Court ;  and  in 
support  of  their  averment  that  tlie  rags  were  a  market- 
able commodity  when  sold  by  them  to  Glenny  and 
Company,  they  founded  upon  the  return  of  the  sale 
at  Newcastle,  argwing,  that  if  the  rags,  at  the  date  &£ 
that  sale,  were  still  worth  5s.  6d.  per  cwt.,  they  might 
veil  have  been  worth  7s.  6d.  at  the  date  of  the  sale  to 
Glenny  and  Company.  Tlie  Lord  Ordinary  advocated 
the  cause,  altered  the  Sheriff's  interlocutor,  and  as- 
soilzied F^guson  and  Company.  In  his  interlocutor 
and  note,  he  founded  upon  tbe  return  of  the  sale  at 
Newcastle  as  part  of  the  evidence  in  process  on  the 
quality  of  the  rags.  The  competency  of  referring  to 
die  return  of  the  9ale  was  not  objected  to  before  his 
Lordship. 

Glenny  and  ^mpany  reclaimed,  and  pleaded^  inier 
dia^  That  the  Lord  Onlinary  ought  not  to  have  looked 
at  the  return  of  the  sale  at  Newcastle  as  evidence  in 
the  case,  as  the  proof  had  been  formally  closed  before 
that  document  had  been  put  into  process. 

It  was  answered.  That  the  sale  having  been  by  order 
of  the  Sheriff,  it  was  part  of  the  procedure  in  the  In- 
ferior Court,  which  was  necessarily  brought  under  the 
view  of  this  Court  by  the  advocation. 

Their  Ix^rdships  unanimously  thought  that  the  re- 
tarn  of  the  sale  was  not  competent  evidence  in  the 
case,  as  it  was  a  production  made  after  the  proof  on 
both  sides  had  been  dosed,  and  after  the  SheriiTs  judg- 
ment on  the  proof;  and  on  the  merits,  they  differied 
from  the  Lord  Ordinary,  and  returned  to  the  interlocu- 
tor of  the  Sheriff. 

Lnrd  Ordinary^  Jeffrey. — Act,  Dean  of  Faculty  (Hope),  J. 
Miller;  M.  and  J,  Lothian,  S.S.C,  Agents, — Alt.  Ivory, 
Cook;  L.  Macata,  W.S.,  Agent [J.D.M.] 


Ut  Jufy  1837. 
First  Division (G.D.F.) 

No.  328. — Janet  Brownleb  and  Othsbs,  Susp^t^ 
dersp  V,  Ebbnssseb  Bow,  Charger, 

Saspension — Otution — Consignation  —  Stamp — Bill  of  Ex- 
change— Vidsdon — Minor — Special  circumstances  in  which 
a  bill  of  suspension  was  passed  without  caution  or  consignation, 
the  Court,  on  inspection  of  the  document,  proceeding  mainlgon 
the  averment  that  a  hill  contained  in  the  decree  charged  on  was 
vitiated,  and  that  the  action  in  which  the  decree  was  obtained 
was  said  to  have  been  brought  against  one  of  the  defenders, 
then  an  undefended  minor. 

Brownlee  preseated  a  bill  of  suspension  i(nd  inter** 
diet  of  a  charge  given  by  Bow,  proceeding  on  a  de- 
cree obtained  in  the  Sheriff  Court  of  Dumbartonshire, 
on  the  ground  that  the  charge  and  poinding  were  ipept, 
in  respect  the  aotiop  on  which  the  diligence  wf^a  ob- 
tained was  improperly  toi4  $  that  it  had  been  imoompe- 
tently  brought  against  one  of  the  suspenders,  then  an 
undefended  minor ;  and  farther,  that  one  of  the  bills 
mentioned  in  the  decree  had  been  paid ;  and  that,  be- 
sides, the  document  was  erased  and  null  under  the 
stamp  laws.  The  Court,  in  the  special  circumstances, 
and  eonsidoring,  on  ipi^^tioii  of  the  billi  tbiit  it  had 


the  appearanoe  of  being  vitiated,  altered  the  judgment 
of  the  Lord  Ordinary,  and  remitted  to  pass  the  bill 
without  caution  or  consignation. 

Lord  Ordinary,  Cuninghame. — Act.  James  P^erson ;  Fisher 
and  Duncan,  S.S.C.,  Agents. — AU.  James  Stuart, 

S.S.C.,  Agent S.,  Clerk ^fG.D.F.J 


\8t  Jubf  1837. 

SccoND  Division (J.D.M.) 

No.  329. — Fobtuwe's  Trustees,  Raisers. 

The  TBUSTE£8q/*Li£nT£NAi7T  FoBTums,  Claimants* 

Thb  TvLXiST^Y.%  under  the  Marriage^Coniract  of}!/LK;i0^ 
H.  A.  O'Neox,  mnd  Spodse,  C^mants. 

Snccession  —  Testament  — danse  —  Destination  -^  Vesting  — 
Foreign — 1.  Where  a  testator,  by  a  will  executed  in  India,  he* 
queathed  the  residue  of  his  estate  to  the  children  of  his  brother^ 
**  to  be  equally  divided  amongst  them,'*  on  their  attaining  a 
certain  age,  or  on  their  respective  marriages — Held,  in  con- 
fbrmity  with  the  opinion  of  English  counsel,  that  the  right  to 
his  share  vested  in  each  of  the  children  by  his  surviving  the 
testator,  though  he  never  attained  the  age  specified,  nor  tMr# 
married.  2.  Held  im,  Uke  manner,  that  a  provision  to  the 
mother  o/*  the  residuary  legatees,  "  should  she  be  alive  at  the 
time  the  legacies  beoome  payable,"  did  not  require  her  to  survive 
the  period  when  the  whole  legacies  were  payable,  but  became 
operative  proportionally  by  her  swrviviny  the  period  when  each 
of  her  children  was  entitled  to  receive  payment  of  his  share. 

The  late  Captain  Alexander  Fortune  was  bom  and 
educated  in  Scotland ;  but  having  obtained  a  cadetship 
in  the  service  of  the  Honourable  East  India  Company, 
he  sailed  for  India  in  the  month  of  June  179%  and 
continued  to  reside  there  until  his  death,  which  took 
place  on  20th  August  1823.  He  died  domiciled  in 
India. 

Captain  Fortune  executed,  in  India,  a  latter  will  and 
testament,  and  a  relative  codicil,  by  which  he  named, 
as  trustees  and  executors,  George  BailKe,  £sq^  assistant- 
surgeon  in  the  £aal  Lndia  Company's  Service,  and  cer- 
tain other  persons,  some  of  whom  were  resident  in 
India,  and  others  in  Scotland,  and  he  conveyed  to  them 
his  whole  property,  of  whatever  description,  for  pay- 
ment, first,  of  his  debts  and  certain  legacies,  for  which 
he  made  separate  and  specific  bequests ;  and,  in  regard 
to  the  residue  of  his  estate,  he  made  the  following  pro<» 
vision : 

"  To  the  children  of  mj  late  brother^  Mathew  Fortoae,  of 
Prince's  Street,  Edinburgh,  sons  and  daughters,  I  give  foid  be-* 
queath  whatever  remaining  property  I  may  die  possessed  of,  in 
mpney,  securities  for  money,  goods,  estates,  and  effects  of  wh^t 
nature  or  kind,  which  is  to  be  equally  divided  amongst  them,^ 
share  and  share  alike,  on  their  having  attained  the  ages  men- 
tioned hcfofe  in  this  will,  via.  the  sons  twenty-five  years,  and 
the  daughters  twenty-one  years,  or  on  the  day  of  their  respec-i 
tive  murriagea,  whichever  shall  happen  fir^t :  should  only  one 
ohild  survive,  he  or  she,  whether  a  son  or  a  daughter,  to  bo 
heir  to  the  whole  of  this  my  remaining  property,  ¥mich  is  to  be 
invested  by  my  executors,  whatever  the  amount  may  be,  on 
good  and  suflRdent  securities,  in  Great  Britain  or  Bengal,  as 
may  to  them  seem  most  advisable,  and  that  they  retain  the 
princi|Ml  in  their  own  hands  till  the  children  have  attained  the 
^ges  already  mentioned,  or  the  day  of  their  respeetive  nwr- 
riages,  whidiever  may  happen  first,  hut  the  interest  arising 
thereon  shall  be  paid  to  their  mother,  Mrs  M.  Fortune,  for  her 
and  their  support  and  maintenance,  likewise  for  their  ednca- 
tion.  Should  their  mother,  Bfrs  Mathew  Fortune,  be  alive  at 
the  time  the  legades  become  payable,  the  sum  of  ten  thousand 
Odeutta  sicca  rupees  shall  be  deducted  iirom  the  amount,  and 
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paid  over  to  the  said  Mrs  M.  Fortune,  and  to  be  at  her  entire 
disposal ;  the  remainder,  whatever  the  amount  may  be,  to  be 
paid  over  to  the  children  in  the  manner  already  mentioned.*' 

Captain  Fortune  was  survived  by  the  widow  of  his 
brother,  Mathew  Fortune,  and  by  three  children  of  his 
brother,  viz.  Anna,  Helen  St  Leger,  and  William  For- 
tune, in  whose  favour  the  residue  of  the  testator's  for- 
tune was  provided. 

Anna  Fortune,  the  eldest  daughter  of  Mathew,  was 
married,  before  attaining  majority,  to  Captain  Allan 
Stewart,  of  the  3d  regiment,  and  was  paid  her  share  of 
her  uncle's  succession.  Upon  that  occasion,  a  contract 
o^  marriage  was  entered  into  between  the  following 
parties :  Allan  Stewart  of  the  first  part,  Anna  Fortune, 
with  the  special  advice  and  consent  of  her  mother,  of 
the  second  part ;  and  the  trustees  of  the  said  testator, 
of  the  third  part ;  whereby,  inter  a/»a,  it  was  declared, 
that,  on  the  third  part,  the  said  trustees 

'*  have  instantly  made  payment  to  the  said  Captain  Allan  Stew- 
art of  the  foresaid  sum  of  £2794.  19s.  Sterling,  and  bind  and 
oblige  themselves,  and  the  survivor  of  them,  to  make  payment 
to  him  and  his  heirs  and  assignees,  of  the  one-half  of  the  said 
Anna  Fortune's  share  of  any  sum  or  sums  of  money  which 
may  be  recovered  by  them,  as  executors  foresaid." 

The  sums  so  paid  and  secured  by  the  trustees  in  fa- 
vour of  Mr  and  Mrs  Stewart  amounted  to  one-third  of 
the  residue  of  the  testator's  fortune,  under  deduction 
of  the  provision  made  by  the  settlement,  of  10,000  ru- 
pees, in  favour  of  Mrs  Mathew  Fortune,  which  was  re- 
tained by  the  trustees. 

Hden  St  Leger,  the  other  daughter  of  Mathew 
Fortune,  was  married,  also  during  minority,  to  Henry 
Arthur  O'Neill,  then  a  captain  in  the  12th  regiment  of 
foot,  and  she  was  paid  the  amount  of  her  provision  in 
like  manner  as  her  sister,  under  the  same  deduction. 
By  the  contract  of  marriage  executed  between  the  Cap- 
tain and  Mrs  O'Neill,  they  acknowledged  payment  of 
the  sums  due  to  them  out  of  the  estate,  and  discharged 
the  trustees,  but  excepting  and  reserving  all  right  which 
the  said  Miss  Helen  St  Leger  Fortune  had  to  what- 
ever portions  of  the  estate  of  her  uncle,  as  were  still 
unrecovered  by  the  executors. 

Mrs  Mathew  Fortune  died  on  16th  September  1834, 
without  having  received  any  part  of  the  principal  sum 
of  10,000  rupees  provided  to  her  by  the  settlement, 
the  interest  only  down  to  that  event  having  been  paid 
to  her. 

Lieutenant  William  Fortune,  the  son  of  Mathew, 
and  the  remaining  beneficiary  under  the  will  of  the 
testator,  executed  a  trust-disposition  and  settlement, 
conveying  to  trustees,  for  the  purposes  therein  men- 
tioned, his  whole  estate  and  effects ;  and,  in  particular, 
his  right  and  claim,  of  whatever  description,  in 
the  residue  and  estate,  and  against  the  trustees  and 
executors  of  Captain  Alexander  Fortune.  Lieutenant 
Fortune  died  unmarried,  afler  having  entered  upon, 
but  not  completed,  the  twenty-fiflh  year  of  his  age. 
Thereupon,  certain  questions  arose  respecting  the  im- 
port and  effect  of  the  destinalion  of  the  residue  of 
Captain  Fortune's  estate,  under  his  latter  will  and  tes- 
tament, and  the  present  action  of  multiplepoinding  was 
raised  for  the  purpose  of  having  these  settled.  As  it 
was  considered  that  these  questions  fell  to  be  deter- 
mined according  to  law  and  equity  in  England,  the 


Lord  Ordinary  appointed  the  parties  to  prepare  a  joint 
case  for  the  opinion  of  English  counsel,  and  the  fol- 
lowing queries,  embracing  all  the  questions  and  pleas 
of  the  respective  claims,  were  put  in  the  case : 

"1.  Whether  one-third  of  the  residue  of  Captain  Fortune's 
estate,  subject  to  the  provision  in  favour  of  the  said  Mrs  Ma- 
thew Fortune,  as  after  mentioned,  did  or  did  not  vest  in  the 
said  Lieutenant  William  Fortune,  by  his  survivance  of  the  tes- 
tator. Captain  Fortune,  to  the  effect  of  enabling  him  to  dispose 
of  his  interest  in  the  same  by  a  testamentary  deed ;  or  whether 
its  vesting  in  him,  to  the  effect  above  mentioned,  depended  on 
the  contingency  of  his  surviving  the  age  of  twenty-five;  or 
whether  it  vested  in  him,  to  any  effect,  by  his  survivance  of 
the  said  testator  ? 

"  2.  Whether,  supposing  such  third  share  were  held  not  to 
have  vested,  simply  by  his  survivance  of  the  testator,  it  vested  by 
his  survivance  of  both  the  periods  at  which  the  other  two-thirds 
vested  in  his  sisters  ? 

'*  3.  Whether,  by  the  payment  to  his  sisters  of  their  said 
shares,  and  the  discharges  granted  by  them  for  the  same,  and  of 
their  daims  under  the  settlement,  the  remaining  third  of  the 
residue  was  left  to  be  taken  up  by,  and  became  vested  to  the 
effect  foresaid,  in  the  said  William  Fortune,  independently  of 
the  other  grounds  above  mentioned  ? 

'*  4.  Whether,  by  her  survivance  of  the  two  periods  of  the 
marriage  of  her  daughters  respectively,  Mrs  Mathew  Fortune 
became  entitled  to,  and  was  vested  with  a  right  to  two-thirds 
of  the  provision  of  10,000  rupees,  made  for  her  by  the  settle- 
ment, one-third  of  that  provision  becoming  so  vested  at  the  date 
of  each  of  the  said  marriages  or  otherwise ;  or  what  were  the 
rights  of  the  said  Mrs  Mathew  Fortune,  in  reference  to  the 
said  provision  of  10,000  rupees,  at  the  period  of  her  death  ? 

"  5.  Whether,  assuming  the  right  of  Lieutenant  Fortune  in 
the  principal  of  the  residue  to  have  lapsed  by  his  death  before 
attaining  the  age  of  twenty- five  years  complete,  he  was  entitled 
to  the  interest  falling  due  upon  the  same,  between  the  period  of 
his  mother's  death,  and  that  of  his  own  decease  ? 

"  LaatUf,  Counsel  was  requested  to  state,  whether  any  thing 
occurred  to  him  relative  to  the  construction  and  effect  of  the 
destination  of  Captain  Fortune's  estate,  beyond  what  was  em< 
braced  in  the  foregoing  queries,  and  proper  to  be  stated  for  the 
information  of  the  Court  respecting  the  same." 

The  following  opinion  was  returned  by  Mr  Pember- 
ton,  to  whom  the  case  was  remitted : 

"  I  think,  that,  according  to  the  true  construction  of  the 
will  of  Captain  Fortune,  his  residuary  estate  vested  immediate- 
ly upon  his  death,  in  the  three  children  of  his  brother  who 
were  then  living,  in  eqnal  shares,  and  that  the  period  of  pay- 
ment only  was  postponed ;  that  the  income  of  each  share  was 
to  be  paid  to  the  mother  till  the  period  of  payment  arrived ; 
and  thist,  if  she  was  alive  at  that  period,  she  waa  to  receive  oat 
of  each  share  a  capital  sum  equal  to  one-thiid  part  of  10,000 
Sa.  Rs.,  in  lieu  of  the  income  which  would  then  cease.  I  do 
not  think  that  this  interpretation  is  affected  by  the  question, 
whether  the  provision  with  respect  to  survivorship  is  held  to 
apply  to  the  time  of  the  testator's  death,  or  to  the  time  of  pay- 
ment of  the  shares—for  it  is  a  well  settled  principle  of  con- 
struction, that  an  interest  vested  can  only  be  divested  by  the 
contingency  which  is  to  defeat  the  gift  taJdi^  efiect  aecordii^ 
to  the  letter, — and  here  the  event  provided  for,  of  the  death 
of  all  the  legatees  but  one,  before  the  period  contemplitted, 
did  not  happen,  whatever  that  period  was.  I  am  therefore  of 
opinion, 

*'  Isf,  That  one-third  of  the  restdue  of  Captain  Fortune's 
estate,  subject  to  the  provision  in  fiivour  of  Mrs  M.  Fortune, 
vested  in  Lieutenant  Fortune  by  his  survivance  of  the  testator, 
to  the  effect  of  enabling  him  to  dispose  of  the  same  by  a  testa- 
mentary deed. 

"  2d,  According  to  the  view  which  I  take  of  this  will,  the 
circumstance  of  Lieutenant  Fortime  having  survived  the  two 
periods  here  referred  to  is  of  no  important. 

"  Zdf  If  Lieutenant  Fortune  did  not  acquire  a  vested  interest 
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by  the  construction  of  tbe  will,  he  could  acquire  no  interest  what* 
erer  by  means  of  the  instruments  executed  on  the  marriage  of  his 
sisteni. 

"  4ih,  I  think  that  Mrs  M.  Fortune  being  alive  at  the  period 
when  the  shares  of  two  of  her  children  became  payable,  was  en- 
titled to  receive  a  third  part  of  10,000  Sa.  Rs.  out  of  each  of 
those  shares,  and  that  her  representative  is  now  entitled  to  re- 
ceive such  payment.  But  Mrs  M.  Fortune  having  died  before 
her  son,  I  think  her  representative  is  not  entitled  to  any  deduc- 
tion out  of  bis  share  of  tbe  residue. 

"  5M,  If  Lieutenant  Fortune  did  not  become  entitled  to  the 
capital  of  his  legacy,  I  think  he  did  not  become  entitled  to  the 
interest  intermediate  between  his  mother's  death  and  his  own  ; 
for  if  the  bequest  £siled  at  all,  it  must  have  &iled,  in  my  opinion, 
by  reason  of  its  never  having  vested,  and  not  of  a  divesting,  by 
the  subsequent  event  of  his  death  under  twenty-five.  But  I  have 
already  expressed  my  opinion  that  he  became  entitled  to  the 
principal,  and  I  think  that  he  became  entitled  to  the  intermediate 
interest  also.  Nothing  occurs  to  me  beyond  what  I  have  already 
stated,  in  the  construction  of  this  wiU,  as  likely  to  be  useful  to 
the  Court,  by  which  I  have  the  honour  to  be  consulted  on  the 
present  occasion." 

"  24th  Map  1837 The  Lord  Ordinary  having  considered 

the  opinion  of  Mr  Pemberton  on  the  point  referred  to  him  in 
the  case  prefixed  to  the  said  opinion.  Finds,  in  conformity 
thereto,  that  the  trustees  of  Lieutenant  William  Fortune  are  en- 
titled to  be  preferred  on  the  fund  in  inedio  to  the  extent  of  one- 
third  of  the  free  residue  of  the  estate  of  Captain  Alexander 
Fortune,  deceased,  with  the  lawful  interest  thereof  from  the 
period  of  the  death  of  Mrs  Mathew  Fortune;  and,  before  fiir- 
ther  answer,  appoints  the  cause  to  be  enrolled,  that  parties  may 
be  heard  upon  the  remaining  points  in  dispute. 

**  Ao/e. — The  Lord  Ordinary  does  not  observe  that  any 
claim  has  been  given  in  for  the  representatives  of  Mrs  Mathew 
Fortune,  in  respect  of  the  two  shares  of  10,000  rupees,  which 
Mr  Pemberton  thinks  they  are  still  entitled  to  demand  from 
the  two  daughters,  who  received  each  their  one-third  of  Alex- 
ander Fortune's  estate,  under  his  settlement,  without  any  de- 
duction ;  and  he  is  not  perfectly  sure  whether  such  a  claim 
could  be  made  in  this  process.  There  does  appear  to  be  a 
claim  by  the  marriage  trustees  of  Mrs  O'Neill  for  one-half  of 
any  residue  of  Alexander's  estate  which  may  be  in  the  hands  of 
the  raisjrs,  after  satisfying  William's  trustees  for  the  third,  to 
which  they  have  now  been  found  entitled,  as  to  which  there  has 
been  no  discussion." 

A  claim  was  accordingly  put  in  for  Mrs  Fortune's 
trustees,  when, 

'*  13M  June  1837 The  Lord  Ordinary  having  heard  par- 
ties* procurators  on  the  remaining  points  in  dispute,  of  consent, 
allows  the  condescendence  and  claim  now  tendered  for  Mra 
Fortune's  trustees  to  be  received,  and  to  form  part  of  the  re- 
cord in  this  process ;  and  it  being  stated  by  the  parties  present 
at  the  bar  that  no  answers  are  to  be  lodged  thereto,  and  no  dis- 
cussion is  desired  tbereanent,  finds  of  new,  in  conformity  with 
Mr  Pemberton 's  opinion,  tluit  one-third  of  the  residue  of  Cap- 
tain Alexander  Fortune's  estate,  subject  to  the  provision  io 
favour  of  Mrs  Mathew  Fortune,  vested  in  Lieutenant  Fortune 
by  his  survivance  of  the  testator,  to  the  effect  of  enabling  him 
to  dispose  of  the  same  by  a  testamentary  deed ;  finds  further, 
that  Mrs  Mathew  Fortune  being  alive  at  the  periods  when  the 
shares  of  two  of  her  children  became  payable,  was  entitled  to 
receive  a  third  part  of  10,000  sicca  rupees  out  of  each  of  those 
shares,  and  that  her  trustees,  as  her  representatives,  are  now 
entitled  to  receive  such  payment,  but  finds  that  Mrs  Mathew 
Fortune  having  died  before  her  said  son,  her  trustees  are  not 
entitled  to  any  deduction  out  of  hit  share  of  the  residue  : 
Therefore,  prefers  the  claimants,  the  trustees  of  Lieutenant 
Fortune,  to  one-third  share  of  the  residue  of  the  estate  of  Cap- 
tain Alexander  Fortune,  now  in  the  hands  of  Captain  Alexan- 
der Fortune's  trustees,  after  deducting  the  siud  sum  of  10,000 
rupees,  and  to  the  interest  which  the  said  third  share  has  yield- 
ed, and  may  yield,  in  the  hands  of  the  sttd  trustees,  the  holders 
thereof,  firom  and  since  the  16th  day  of  September  1884,  being 


the  day  of  the  death  of  Mrs  Mathew  Fortune,  and  decerns : 
Further,  prefers  the  said  trustees  of  the  said  lieutenant  For- 
tune to  one-third  of  the  said  sum  of  10,000  rupees,  with  the 
interest  which  the  said  third  has  yielded,  or  may  yield,  as 
aforesaid,  from  the  foresaid  date,  ana  prefers  the  said  trustees 
of  the  said  Mrs  Mathew  Fortune  to  the  remaining  two-thirds 
of  the  said  10,000  rupees,  with  interest  thereon  as  aforesaid 
from  the  like  date,  subject  sJways  the  whole  of  the  said  sums  for 
which  decrees  of  preference  are  now  given,  to  such  expenses  of 
management,  or  otherwise,  as  in  the  course  of  this  process  may 
be  hereafter  found  due  to  the  trustees  of  Captain  Alexander  For- 
tune, and  decerns." 

On  a  reclaiming  note,  their  Lordships  (without  dis- 
cussion) adhered  to  the  Lord  Ordinary^s  interlocutor. 

Lord  Ordinary,  Jeffrey. — Act.  for  Lieutenant  Fortune**  Trus- 
tees, Pyper  ;    Hugh  Breraner,  W.S.,   Agent Ah.  for   Mrs 

O'Neiirs   Trustees,  Monteith;   Gibson-Craigs,  Wardlaw  and 
Dalziell,  Agents f  J.D.M.] 


4th  July  1837. 
First  Division (G.D.F.) 

No.  330. — David  Kennedy,  Pursuer^  v.  His  Credi- 
tors, Defenders, 

Process — Proofs  Witness— Interest — Cessio — A  remit  having 
been  made  by  the  Court  to  the  Sheriff  to  examine  a  party 
who  had  brought  a  process  of  oessio,  it  was  proposed  by  an 
opposing  creditor  to  adduce  a  party  who  had  been  called  in 
the  process  of  cessio  as  a  defender,  and  who,  though  he  did 
not  appear  in  the  action,  admitted  in  his  initial  examination 
that  he  was  a  creditor — Held  by  the  Court,  that  the  plea  of 
interest  applied,  and  that  he  was  inadmissible  as  a  witness. 

The  pursuer  having  raised  a  process  of  cessio,  he 
was  opposed  by  certain  of  his  creditors,  who  uiade 
averments  against  him  of  fraud,  and  the  Court  remitted 
to  the  Sheriff  of  Ayrshire  to  examine  the  bankrupt. 
The  creditors,  in  the  course  of  the  examination,  pro- 
posed to  adduce  James  Knox,  who,  it  appeared,  had 
been  called  by  the  bankrupt  in  the  process  of  ceMt'o, 
but  had  not  appeared*  In  his  initial  examination,  the 
witness  deponed, 

"  That  he  was  summoned  by  the  pursuer  as  a  creditor  of  his  in 
the  present  process  of  cessio :  That  previous  thereto,  the  de- 
ponent was  on  some  bills  betwixt  the  pursuer  and  John  Ram- 
say, his  brother-in-law,  as  cautioner,  and  was  obliged  to  stop 
payment  before  he  was  cited,  and  called  a  meeting  of  his  cre- 
ditors, and  laid  a  state  of  his  affairs  before  them,  and  offered  a 
composition  of  seven  shillings  per  pound,  which  was  accepted 
of:  That  he  paid  a  composition  of  seveu  shillings  per  pound  on 
the  bills  by  the  pursuer  and  Ramsay :  That  these  bills  were  in 
the  hands  of  the  banks  at  the  time,  and  were  ranked  on  his  es- 
tate, and  the  composition  paid  as  above." 

The  pursuer  Mected  to  the  competency  of  the  ex- 
amination-in-chief proceeding,  in  respect  Uiat  the  wit- 
ness was  a  creditor  of  his,  and  being  called  to  the  pro- 
cess, he  was  a  party,  and  was  consequently  inadmis- 
sible as  a  witness. 

Answered, — Even  though  the  witness  was  a  credi- 
tor, this  is  no  objection  to  his  admissibility.  In  point 
of  fact,  however,  he  is  not  a  creditor.  The  documents 
of  debt  being  held  by  third  parties,  and  ranked  against 
both  estates,  and  the  grounds  of  debt  being  still  held 
by  these  parties. 

It  was  likewise  obfected  to  another  witness,  William 
Leitch,  that  he  was  a  creditor,  and,  in  like  manner,  not 
competent. 

Answered. — The  proposed  witness  is  not  an  oppos* 
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iDg  creditor,  and  die  facta  upon  whkk  he  18  CiJled»  ref- 
late to  certain  transactioDs  whi<^  took  place  between 
the  witnees  and  the  bankrupt  themselves,  upon  which 
no  other  person  can  be  adduced. 

The  evidence  having  been  taken  to  lie  m  rdtentis^  to 
await  the  decision  of  the  Court,  the  objections  were 
then  repeated  at  the  advising,  that  the  common  rale  in 
regard  to  the  f^jjed&om  of  interest  applied  to  the  cre- 
ditors. 

Answered — That  the  common  rule  could  not  apply* 
These  parties,  though  called  to  the  action,  did  not  ap- 
pear: Wood  V.  M<^CauI  and  Others,  8th  February 
1834;  S.andD. 

lAtrd  Corehmue. — What  if  predsely  the  interest  these  paities 
have? 

Monieith. — They  may  hare  one.  It  may  appear  in  the  evi- 
dence taken  to  lie  m  retentia  ;  besides,  they  are  creditors. 

Lord  CorehouMc — I  do  not  know  if  that  is  enough. 

Lord  Maekenzie. — Is  there  any  authority  for  saying  that  cre- 
ditors may  appear  in  a  ceuio  at  witnesses  for  the  pursuer? 

Lord  Gt/7te«.— It  is  stated  that  as  they  do  not  appear,  the 
inference  is  that  they  hare  no  interest.  I  do  not  know  that 
that  is  exactly  correct.  They  may  have  an  interest,  though 
they  do  not  think  it,  ss  in  the  esse  of  Ralston  v.  Rowat,  where 
the  Second  Division  held  that  a  mtness  had  no  interest,  though 
he  stated  that  he  bad  one. 

Lord  CorekoM9€, — Are  they  not  barred  from  objecting  to  the 
MSito,  after  they  have  been  easmined,  and  by  not  appearing  in 
the  action  ? 

Lord  Mmekenxie, — They  might  possibly,  if  they  slso  give  up 
all  right  of  execution.     I  dsre  say  that  might  do. 

Xortf  OilUe*. — I  rather  think  Uie  plea  of  interest  does  ap* 
ply,  if  the  strict  rules  of  evidence  be  held  to  apply  to  this 


Lord  Corehmne — I  likewise  think  the  plea  of  interest  does 
apply. 

Lord  Machtmzie  eonearred. 

Lord  Prendemt  conciffred ;  and  the  Court  sustained 
the  objections,  and  refiued  the  eesrso,  hoc  statu. 

Act.  Ifonteith;  Alexander  Hamilton,  W.8.,  Agent. — AH. 
James  Anderson ;  M'lntosh  and  GemneL  8.8. C,  Agentt.^ 
B.,  C/crA.-.fG.D.F.J 


4th  July  1837. 

PiBST  Division (G.D.P.) 

No.  331. — John  Cobsoiv,  Petitumer. 

Process.^Curator  Bonis  to  an  Imbedle^Recal  of  appointment 
of »  Exoneration  _  Competency  ~  Th^  Cottrt  refund  to 
exoner  a  partg  who  had  heen  appointed  curator  bonis  to  an 
•st^ci/e,  till  a  new  curator  ahmtid  be  appointed  to  the  office. 

The  euratorimi  meeounts  had  been  approved  of  previoutfy  bg 

the  Court,  but  on  the  eompeteneg  ofexonering  the  curator,  be- 

fire  another  woe  appointed^  being  mooted  bg  the  clerk,  the 

Court  superceded  the  appUeation,  hoc  statu,  tiB  another 
thould  be  appointed,  without  making  ang  order  to  consign  the 
balance  reported  to  be  due  on  the  accounts. 

Corson  had  been  appointed  by  the  Court  curator 
bonis  for  Thomas  M'Michaely  a  considerate  fanner  in 
the  parish  of  Kirkconnel  and  county  of  Dumfries,  who 
for  some  time  had  been  incapable  of  managing  his  af- 
fkirs.  Shortly  tbereafler  Corson  presented  an  application, 
stating  that  he  was  unable  to  continue  longer  in  the 
management,  in  consequence  of  his  own  affairs,  and  in 
consequence  of  being  thwarted  in  the  management  by 
the  interference  of  the  relations,  and  he  accordingly 
prayed  the  Court 

'<  to  appoint  the  peddon  to  be  iatiaaated  in  the  usual  loroi^  and 


thereafter,  oa  fesndiiiig  consideration  thereof,  to  approve  of  the 
petitioner's  aooounts;  to  reosl  his  appointment  as  cnrator  borne 
foresaid ;  to  exoner  and  discharge  the  petitioner  as  curator  boni$ 
foresaid,  and  his  cautioner,  of  the  petitibner's  whole  intromis- 
sions and  management  with  the  estate  of  the  said  Thomas 
M'Michael,  down  to  the  present  datoy  snd  to  grant  warrant  to 
the  derk  to  deliver  up  to  the  petitioner  the  bond  of  caodon 
lodged  by  him ;  or  to  do  otherwise  in  the  Remises  as  to  your 
Xordships  shall  seem  meet." 

Whighanty  for  petitioner,  stated,  that  the  Court  had 
now  approvea  of  nis  accounts,  but  that  a  difficulty  had 
occurred  to  the  derk,  whether  it  was  competent  to 
exoner  the  petitioner  untU  another  par^  should  be  ap* 
pointed  to  the  imbecile  as  curator  bonis. 

Lord  President. — A  new  onrator  must  be  first  appointed. 

Whigham. — The  accounts  have  been  approved  of;  and  all  we 
ask  meantime,  is  to  be  allowed  to  consign  the  balance,  under 
deduction  of  expenses.  We  can*t  move  for  the  appointment  of 
a  new  curator.     We  have  no  interest. 

The  Court  considered  that  it  was  fneompetent  to 
move  farther  in  the  application  till  the  appointment  of 
a  new  curator,  and  accordingly  superseded  the  petition* 

Act.  Whigham;  D.  Whigham,  W.8.,  Ageni.^1}.^  Cierk 

[G.D.F.J 


6ih  Jufy  1837. 
FiasT  DrvisioM. — (G.D.P.) 

No.  332. — Hugh  Munro  and  the  Honocrabui  Mbs 
AfAEiA  Hat  Macksnkis»  Pursuers,  v.  Tbr  Ma- 
oiarnATifea  of  Duvowaxl  and  Others,  D^enders* 

Bona  Ftde  l^osses^on — Salmon-Fishings — During  the  depen- 
dence of  an  action  in  which  A.  had  called  in  question  3.*s 
right  to  certain  ealmon-fishinga  begond  a  certain  boundary, 
and  B.  had  been  ordained  to  keep  an  account  tffthefitk  taken  ; 
and,  during  the  dependence,  poeeeuion  waafir  a  short  time  in 
A.*s  hands,  but  fir  the  greater  part  in  B.*s,  and  A.  wms  aftt* 
matelg  fiund  to  have  the  prefirabU  right  to  the  ground  in  die* 
pute  bg  a  decision  in  the  Mouse  of  Lords :  on  a  tteneand  to 
account  fir  the  fiee  proceeds  of  the  fish  taken,  and  to  which 
the  order  of  Court  ^^plied,  B.  pleaded  bona  fide  possession — 
Circumstances  in  which,  there  being  no  proof  of  inunemorial 
possession,  the  plea  of  bona  fide  pMsetsten  was  repdUd. 
Stated  obiter  ^  the  Court,  that  it  is  not  requisite  to  kave  a 
final  decision  of  the  House  of  Lords  to  interrupt  bona  fide  pos^ 
session,  where  the  dispute  turns  on  a  question  of  fact,  wAtcA^ 
IS  the  circumstances,  must  be  presumed  to  have  oeen  within  the 
knowledge  of  the  party. 

In  1825,  the  pursuers,  in  virtue  of  their  respective 
titles,  raised  an  action  of  declarator  and  damages  against 
the  Magistrates  of  Dingwall,  ftc,  conduding  to  have 
it  found  and  declared  that  the  pursuers  |iad  the  sole  and 
exclusive  right  of  fishing  in  the  river  Conon,  and  in 
particular,  in  certain  parts  of  that  river ;  that  the  de* 
fenders  *bad  no  right  of  salmon-fishings  nor  any  right 
of  fiahiag  of  any  desoription  in  that  riverr'^-aiid  thai 
they  should  be  prohibited  and  interdicted  firom  exer- 
cising, or  attempting  to  exercise,  anv  sooh  right  in  time 
coming.  The  summons  also  contained  condusions  for 
damages,  in  respect  of  the  alleged  enoroachnieot  by  the 
defenders  on  the  pretended  ezoksive  right  daimed  by 
the  pnriuets. 

In  idelbnoei  the  defenders  pleaded  a  riglit  of  salmon* 
fishing  in  the  Cbfion,  as  established  by  ehanas  and 
ancient  grants.  They  farther  pleaded  resJastSotsia,  in 
virtue  of  a  solemn  judgsisnt  of  this  Coiirt»  pvwKMiBoed 
in  1779p  between  their  yredeoeison  attd  Uutae  of  the 
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porauen  (as  well  as  in  virtne  of  a  prior  judgment  in 
1725),  by  which  it  was  alleged  to  have  been  settled  that 
the  Magistrates  of  Dingwall  had  the  only  title  to  the 
fishings  in  the  river  "  from  the  march  at  Breakenord 
down  to  the  sea."  The  defendeos  and  their  predeces- 
sors, it  was  alleged,  had  been  in  possession  of  these 
fishings,  extending  from  the  march  between  the  lands 
of  Balbhur  and  the  lands  of  Breakenord,  down  to  the 
sea,  withoat  any  molestation  or  disturbanoe  from  the 
period  of  that  judgment  of  1778. 

The  pursuers  maintained  that  this  march  at  Breake- 
nord was  situated  below  two  very  valuable  pools  in  the 
river,  called  Pool-Oure,  or  New  Pool,  and  Pool-Breake- 
nord ;  whilst  the  defenders  maintained  that  the  march 
was  situated  above  these  pools.  Upon  the  former 
supposition,  the  pursuers  were  entitled  to  these  pools, 
and  upon  the  latter  supposition,  the  defenders  were 
entitled  to  them. 

The  litigation  in  regard  to  the  situation  of  this 
boundary  went  on  for  a  number  of  years,  with  va- 
rious success  on  both  sides,  in  regard  to  the  right  of 
property  in  these  pools,  but  the  possession  was,  during 
the  greater  part  of  the  time,  allowed  to  remain  with 
the  defenders,  under  judicial  orders  and  appointments 
to  keep  an  account  of  the  salmon  caught  by  them. 
Tlie  pursuers  ultimately  succeeded  in  vindicating  their 
right  of  property  in  these  pools  by  a  decision  of  the 
House  of  Lords  in  1834 ;  and  they  now  called  upon 
the  defenders  to  account  to  them  for  the  free  proceeds 
of  the  salmon  caught  by  them  in  these  pools,  to  which 
the  orders  and  appointments  of  the  Court  applied. 

The  question  was  decided  in  this  Court  by  the  fol- 
lowing interlocutor: 

"  llth  July  1832. — The  Lords  having  resumed  oonsideration 
of  this  rechdming  note,  with  the  revised  cases,  and  interlocutor 
of  this  Court,  1 7th  June  1831,  and  plan  and  report  by  James 
Jardine,  civil«engineer,  dated  the  9th  di^  of  M^reh  last,  and 
proof  on  which  the  decree  of  1778  proceeded,  and  heard  the 
counsel  for  the  parties,  they  of  new  recal  the  interlocutor  of  Lord 
Newton,  llth  March  1831,  and  find  that '  the  march  at  Breake* 
nord,'  used  in  the  decree  1788,  is  the  Fishers'  Lodge  on  the 
south  aide  of  the  river  Conon,  or  on  Island-More,  and  the 
letter  P  at  the  bend  eastward  of  the  burn  Ou^e  on  the  north 
side ;  and  the  said  James  Jardine  hairing,  by  the  direction  of 
the  Court,  drawn  a  red  line  from  the  point  denoting  '  ruins  of 
Fishers'  Lodge,'  on  the  plan  in  process  made  by  him,  across  the 
water  of  Conon  to  the  letter  P  aforesaid,  they  find  and  declare 
the  said  red  line  to  be  the  march,  in  respect  to  the  right  of 
fishing  salmon  in  said  water,  betwixt  the  pursuers  and  the  de- 
fenders, and  that  the  defenders  have  no  right  of  salmon-fishing 
higher  up  thao  the  said  line,  and  the  pursuers  no  right  below 
it ;  and  the  Lord  President,  and  Adam  Holland,  principal  cleric 
of  Session,  have»  with  reference  to  this  judgment,  certified  the 
said  line  on  Jardine's  plan  in  process,  by  putting  their  names 
alang  it»  and  decern :  Find  the  defenders  liable  in  the  pur- 
suers' expenses,  since  the  date  of  the  remit  to  the  said  James 
Jardine,  and  in  his  charge  for  survey,  plan,  and  report,  and 
remit  the  aceoont  thereof  to  the  auditor  of  Court  to  tak  and 
to  report;  And  filither,  the  Lords  remit  to  Lord  Fuller* 
ton,  in  plac^  of  Lord  Newtop,  deceased,  to  hear  parties  on 
the  account  of  the  number  of  salmon  taken  by  the  defen-. 
ders  beyond  the  line  of  march  as  hereby  adjusted,  referred 
to  in  the  Lord  Ordinary's  interlocutor  of  llth  March  1831, 
and  all  objections  thereto ;  and  to  do  thsrewith,  and  with  any 
other  points  in  the  cause  not  disposed  of,  as  shall  be  just." 

This  judgment  was  affirmed  on  appeal. 
During  Ihe  dependence  of  the  action,  the  possession 
was  with  the  defenders  from  1825  to  1829.     The  pur- 
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suers  then  possessed,  in  terms  of  certain  findings  of 
the  Court,  for  a  year  and  a-half,  from  July  1829  to 
March  1831 ;  and  the  possession  then  reverted  to  the 
defenders  from  1831  till  1834,  when  the  pursuers  were, 
by  the  above  decision  of  the  House  of  Lords,  declared 
to  have  the  preferable  right.  The  first  order,  to  keep 
an  account  of  the  salmon  caught,  made  on  either  party, 
was  soon  after  the  action  commenced,  by  an  interlocu- 
tor of  Lord  Eidin,  9th  March  1826,  by  which  the  de- 
fenders were  **  ordidned  to  keep  and  preserve  an  ac- 
count of  the  number  of  salmon  to  be  hereafter  caught 
by  them  in  the  Conon  i"  and  this  order  was  continued 
in  the  subsequent  proceedings  of  the  Court 

After  the  result  of  the  action,  the  pursuers  brought  the 
present  action  against  the  defenders  to  compel  l£em  to 
account  for  the  free  proceeds  of  the  salmon  caught  by 
them  in  these  pools,  to  which  the  orders  of  Court  ap- 
plied. The  demand  was  met  by  the  following  plea : 
The  defenders  were  bonafiie  possessors  under  a  legal 
and  unexeeptionable  title,  sanctioned  by  immemorial 
possession  and  usage. 

To  which  it  was  answered  by  the  pursuers,  That 
they  were  entitled  to  recover  the  whole  proceeds  of 
these  fishing  stations  from  the  commencement  of  the 
litigation,  as  the  possession  which  the  defenders  en- 
joyed was  under  the  condition  of  keeping  a  strict  ac* 
count  of  these  proceeds,  and  that  was  the  only  means 
of  doing  ultimate  justice  to  the  pursuers,  in  case  they 
should  be  successful  in  the  litigation. 

The  Lord  Ordinaiy  ordered  minutes  of  debate,  and 
thereafter  (30th  June  1837,)  reported  the  case  to  the 
Court,  appending  the  following  note ; 

.  "  The  drcumstaaee  o(  the  defenders  being  ordered  to  keep 
an  account  of  the  fish  caught,  while  they  were  allowed  to  con- 
tinue the  possession,  does  not  with  absolute  certainty  imply 
that  they  should  be  bound  to  account  for  the  proceeds,  now 
that  the  case  has  been  decided  against  them.  But  looking  at 
the  whole  course  of  procedure,  there  does  appear  to  the  Ix>rd 
Ordinary  strong  ground  to  presume  that  that  liability  was  con- 
templated both  by  the  parties  and  the  Court.  In  particular, 
it  would  be  difficult  to  attach  any  other  meaning  to  the  pas- 
sages quoted  from  the  defenders'  answers  to  the  pursuers'  peti- 
tion for  interim-execution,  after  the  final  judgment  of  llth  July 
1832.  But  as  frequent  reference  is  made  by  both  parties  to 
the  views  of  the  Court  in  altering  or  oontinuing  the  state  of 
possession  at  difl^erent  stages  of  the  procedure,  and  as  those 
views,  on  which  the  Lord  Ordinary  possesses  no  certain  infor- 
mation, may  materially  affect  the  question  now  in  dispute,  he 
has  thought  it  best  to  report  the  case." 

Pleaded  for  Magistrates — That  until  a  final  Judg- 
ment in  the  House  of  Lords,  bona  fide  possession  could 
not  be  interrupted.  The  keeping  an  aeoount  of  the 
fish  was  a  mere  matter  of  expediency  to  facilitate  an 
after  accounting,  if  it  should  be  allowed. 

Lord  President, — The  keeping  an  account  of  the  fish  caught 
was  the  condition  which  alone  prevented  you  ftcm  being  inter- 
dicted fishing  in  these  pools.  There  is  no  bone  fide  possession, 
specially  after  the  way  in  which  your  paper  is  drawn,  in  an- 
swer to  the  petition  for  execution  pending  appeal. 

Lard  Gi/ites.— I  am  quite  dear  their  possession  has  not  been 
in  bona  fide. 

Lord  Corekouse, — I  cannot  concur  with  the  law  as  stated  by 
the  Magistrates,  that  bona  fide  possession  cannot  be  interrupted 
till  a  final  judgment  of  the  House  of  Lords.  I  know  of  no 
ground  for  that.  It  was,  no  doubt,  found  in  the  questions  of 
long  leases  and  grassums,  by  heirs  of  entail,  that  bona  fides 
only  ceased  with  the  result  in  the  Court  of  last  resort ;  but 
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these  were  questions  of  law,  not  of  fact,  as  it  is  here.  These 
defenders  aver  immemorial  and  uninterrupted  possession ;  but 
how  does  the  fact  stand  ?  Why  there  has  been  promiscuous 
possession,  and  the  right  boundary  was  settled  by  the  decree  of 
this  Court  in  1778.  It  may  have  been  difficult  for  a  Court  to 
say  afterwards  where  that  boundary  was ;  but  I  apprehend  the 
parties  knew  it,  or  were  bound  to  have  known  it,  in  the  cir- 
cumstances. They  have  not  proved,  however,  their  averment 
of  uninterrupted  possesion,  and  nothing  short  of  that,  certainly, 
could  do  to  give  them  the  benefit  of  the  plea  of  601111  fides :  so, 
with  the  facts  as  they  stand,  I  think  it  clear  there  has  not  been 
6011a  fide  possession.  Mr  Erskine  lays  down  the  law  very 
clearly  on  this  point  (2,  2,  §  25,  27  :  his  Lordship  stated  the 
substance  generally).  Bat  these  defenders  were  ordained  to 
keep  an  account  of  the  fish  caught  fi*om  the  commencement  of 
the  action.  I  do  not  know  that  this  alone  is  conclusive,  but 
it  is,  I  think,  a  proceeding  very  nearly  allied  to  a  sequestration 
of  the  property,  or  the  appointment  of  a  judicial  factor  to  take 
an  account  of  the  estate,  and  report  to  the  Court  during  the 
dependence  of  the  process,  and  but  for  this  proceeding,  the  de- 
fenders would  have  been  prevented  from  fishing :  and  it  was 
their  interest  to  continue  fishing;  for  the  pursuers  and  the  upper 
heritors  would  have  caught  the  fish  for  which  they  now  ask  the 
defenders  to  account.  I  am  inclined  to  think  there  is  no 
bona  fide  possession. 

Lord  Mackenzie  concurred,  and  the  Court  adhered^ 
with  expenses. 

Authorities  for  Pursuers Stair,  B.  II.  tit.  1,  §  23.     Ersk. 

B.  II.  tit.  2,  §  25,  end.  Earl  of  Fife  v.  the  Magistrates  of 
Banff;  27th  Nov.  1829. 

Authorities  for  Defenders. — Queensberry  cases.  Sheuchan 
case.  Durris  case.  Agnew  v.  the  Earl  of  Stair,  19th  May 
1826;  Shaw  IV.  p.  610.  Carnegie  v.  Scott,  4th  Dec.  1827; 
Shaw,  Vol.  VI.  p.  210.  Moir  v,  Mudie,  16th  June  1826; 
Shaw,  IV.  725.  Town  of  Perth  v.  Lord  Gray ;  Morr.  1772, 
12,792. 

Lord  Ordinary,  Fullerton Act,  Dean  of  Faculty  (Hope), 

H.  J.  Robertson;  James  Bumess,  S.S.C.,  Agem. — Alt.  Soli- 
citor-General (Ruthcrfiird),  Buchanan,  P.  Robertson;  Sang 
and  Adam,  S.S.C.,  Agents P.,  Clerk [G.D.F.J 


^thJuly  1837. 

First  Division (G.D.F.) 

No.  333. — Drummond  v.  Fife  Bank. 

Process — Principal  and   Agent — Accountant — Interim  award 

for  fee  to. 

An  accountant,  to  whom  a  remit  had  been  made  in 
this  case  by  the  Lord  Ordinary  about  three  years  ago, 
and  who  had  made  several  advances  in  the  course  of 
his  investigation,  craved  an  interim  decree  for  £600, 
to  account  of  his  fee  for  preparing  his  report.  The  re- 
port was  only  in  draft,  and  had  not  been  lodged  in 
process ;  and  the  demand,  though  agreed  to  by  several 
of  the  parties,  was  not  acceded  to  by  others.  The 
Lord  Ordinary  reported  the  point,  stating  that  there 
was  no  precedent. 

Lord  President, — I  never  knew  of  such  an  application :  let 
the  report  be  given  in,  and  then  the  accountant  wiU  be  paid. 

Lord  Mackenzie, — I  shall  not  say,  in  an  abstract  point  of  view, 
that  the  application  is  incompetent ;  but  it  is  quite  plain  that 
here  the  accountant  has  just  to  lodge  his  report  in  process,  and 
then  he  will  be  paid. 

The  Court  unanimously  refused  the  application. 

Lord  Ordinary^  Cockbum Act,  Whigham ;  Gibson- Craigs, 

Wardlawand  Dalziel,  W.S.,  Agents [G.D.F.J 


6M  Jti/y  1837. 

First  DrvisiON (G.D.F.) 

No.  334. — William  Clelanb,  Pursuer y  tr.  MksJane 
Paterson  or  Cleland  and  Others,  Defenders, 

Deed — Testing  Clause — Instrumentary  Witness — Act  1681— 
Reduction — Evidence — Proof — Process — Bill  of  Exception? 
— An  issue  having  been  sent  to  a  jury,  whether  a  certain  deed  of 
settlement  was  the  deed  of  the  alleged  granter ;  and  on  the  pen- 
altiesofthe  Act  1681  being  explained  to  the  instrumentarywitnei' 
ses,  one  declined  giving  evidence,  and  the  other  deponed  ihathe 
did  not  see  the  alleged  granter  sign,  or  hear  him  acknowledge 
his  subscription —  Circumstances  in  which  held,  on  a  hUl  0/ 
exceptions,  in  default  of  other  evidence,  that  this  was  not  suf- 
ficient to  cut  down  the  deed  under  reduction — biU  of  exceptions 
accordingly  sustained. 

The  pursuer,  who  was  heir-at-law  of  the  late  Wil- 
liam Cleland  of  Knownoble,  who  died  on  10th  Sep- 
tember 1834,  having  brought  an  action  of  reduction  to 
set  aside  a  disposition  and  deed  of  settlement,  and 
codicil,  executed  by  the  latter,  the  following  issue  was 
sent  to  trial : 

**  Whether  the  disposition  and  deed  of  settlement.  No.  10  of 
process,  dated  10th  December  1832,  and  codicil  thereto  an- 
nexed, dated  13th  August  1834,  sought  to  be  reduced,  are  not, 
or  either  of  them  is  not,  the  deeds  or  deed  of  the  said  Wiltiam 
Cleland? 

**  Whether  the  said  codicil  was  executed  by  the  said  William 
Cleland  on  deathbed  ?" 

At  the  trial  before  the  jury,  which  took  place  on  13th 
February  1837  before  the  Lord  President,  the  instru- 
mentary witnesses,  Robert  Muirhead  and  Alezander 
Johnston,  were  adduced  on  behalf  of  the  pursuer. 
When  Muirhead  was  put  into  the  box,  the  Statute 
I68I,  relative  to  the  subscribing  of  deeds  by  instru- 
mentary witnesses,  was,  on  the  motion  of  the  defen- 
ders, read  by  the  Court  to  the  witness;  and  it  was 
explained  to  him,  that  if  he  was  in  the  situatious 
there  mentioned,  viz^  of  having  signed  as  witness  to 
the  subscription  of  William  Cleland,  without  ha?iQg 
seen  him  subscribe,  or  without  having  heard  him  ac- 
knowledge his  subscription,  he  was  liable  to  be  punish- 
ed, but  he  was  told  that  he  was  at  liberty  tb  decline 
giving  evidence.  The  witness  claimed  the  protection  of 
the  Court,  and  was  dismissed.  But,  on  the  suggestion 
of  the  pursuer^s  counsel,  being  called  back,  he  at  last 
said  he  was  willing  to  be  examined.  He  then  deponed 
that  he  knew  the  late  William  Cleland,  and  was  asked 
by  James  Paterson,  brother  to  Mrs  Cleland,  to  be  a 
witness  to  the  deed,  and  to  go  to  Paterson's  house  for 
thai  purpose  ;  that  he  went  there,  and  afterwards  for 
old  Cleland,  whom  he  met  by  the  way  in  a  cart  with 
hid  wife ;  Alexander  Johnston  was  there.  They  were 
called  up  sturs,  where  they  found  old  Mr  Qeland, 
Paterson,  and  their  two  wives,  and  young  Paterson— 
old  Qeland  was  on  the  right  hand  as  he  went  into  the 
room.  Mr  William  Paterson  had  the  deed  before  him 
on  the  table ;  witness  and  Johnston,  the  other  instn- 
mentary  witness,  signed  it ;  there  was  no  name  at  the 
deed  when  he  put  his  to  it — then  Johnston  signed  it; 
did  not  see  old  Cleland  sign  it,  and  he  never  acknow- 
ledged his  subscription  in  his  presence.  Cross— S^p- 
ed  the  deed  at  Mr  Paterson's  desire  ;  was  not  abore 
three  minutes  in  the  room ;  quite  certain  name  wi>« 
not  there — only  saw  last  page. 

Johnston,  the  other  instriunentary  witness,  was  then 
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put  into  the  box,  when  the  same  explanations  of  the 
Statute  were  made  to  him  by  the  Court,  as  to  the  pre- 
vious witness,  and  he  left  the  box,  as  he  declined,  in 
these  circumstances,  giving  evidence.  After  two  other 
witnesses  had  been  examined,  it  was  stated  by  the  pur- 
suer's counsel,  that  Johnston  was  now  willing  to  be 
examined,  but  the  Court  refused  to  proceed  to  his  ex- 
amination. 

Russell,  an  instrumentary  witness  to  the  codicil,  de- 
clined ^ving  evidence  as  to  the  execution  of  the  codi- 
cil, after  the  explanations  of  the  Statute  had  been  made 
to  him ;  but  he  deponed,  that  old  Cleland  signed  the  co- 
dicil about  four  weeks  before  his  death,  and  he  was 
complaining  then ;  saw  him  two  or  three  weeks  before 
that ;  doctor  had  been  attending  him  before  that  time ; 
when  he  signed  the  codicil  he  seemed  rather  light- 
ened of  the  sickness  to  what  he  was  at  the  former  time ; 
complained  much  of  trouble  in  his  head. 

Dr  Marshall  knew  old  Mr  Cleland,  and  attended  him 
in  his  last  illness  ;  his  first  visit  was  in  July,  and  then 
repeatedly ;  catarrhal  afiection  and  supervening  pneu- 
mania  or  influenza ;  had  cough  and  oppression  of  chest, 
pain  in  hb  head,  and  afiection  and  running  at  the 
eye ;  discharge  of  mucus — was  bled  twice — attended 
him  five  or  six  weeks,  or  longer ;  died  of  that  com- 
plaint, and  the  natural  consequences  of  it. 

Agnes  Henry  knew  old  Cleland,  and  lived  at  Know- 
noble  ;  was  at  her  son's  marriage  on  10th  July,  and  he 
was  pretty  well  then  ;  he  began  to  complain  the  very 
day  after,  but  did  not  take  to  bed  till  four  or  five  weeks 
before  his  death ;  complained  sorely  of  pain  in  his 
head,  cough,  and  breath  ;  he  was  bled,  and  relieved  by 
it,  but  grew  worse  and  worse ;  was  about  seventy- 
four. 

This  was  the  whole  evidence  adduced  by  the  pur- 
suer. 

The  Lord  President,  according  to  the  bill  of  excep- 
tions, charged  the  jury,  that, 

'*  in  point  of  law,  if  they  believed  the  witness,  Robert  Muir- 
head,  in  point  of  fact,  though  a  suspicious  witness  to  the  exe- 
cution of  the  said  deed  mentioned  in  the  said  first  issue,  they 
ought  to  find  a  verdict  foe  the  pucsuer  on  that  issue.'* 

The  jury  returned  a  verdict,  finding  for  the  pursuer, 
whereupon  the  counsel  for  the  defenders  excepted  to 
the  charge,  on  the  ground,  that  there  being  no  circum- 
stances proved  with  respect  to  the  execution  of  the 
deed,  independent  of  the  testimony  of  Muirhead,  and 
he  being  a  single  and  unsupported  witness,  the  Lord 
President  ought  to  have  (Hrected  the  jnry  to  find  a 
verdict  for  the  defenders  on  the  first  issue,  instead  of 
having  charged  the  jury,  that,  if  they  believed  Muir- 
head's  evidence,  they  might,  in  point  of  law,  find  for 
the  pursuer  on  the  first  issue. 

At  advising  the  bill  of  exceptions, 

XorJ  iiackenzie, — The  charge  is  quite  absolute,  and  his 
Lordship  does  not  say  if  he  rested  on  the  other  evidence  ad- 
duced. I  cannot  hold»  therefore,  that  the  charge  is  right,  accord- 
iiig  to  the  common  rule  of  law. 

Zjord  GiiUea, — I  must  concur.  The  charge  is  so  tied  down 
that  I  can't  get  over  it ;  and  the  law,  handed  down  to  us  fit>m 
time  immemorial,  is  too  explicit  to  reject  it.  Two  witnesses 
have  always  been  required  to  prove  a  fact. 

Ztord  Corehoute, — I  agree  with  your  Lordships :  we  are  so 
completely  tied  up  by  the  words  of  the  charge  (reads  it).  The 
canon  of  evidence  cannot  he  rejected.   • 


Lord  President — If  the  bill  of  exceptions  had  included  the 
whole  charge,  it  would  have  been  seen  that  I  relied  not  on  the 
evidence  of  Muirhead  solely,  but  on  other  facts,  viz.,  that  it 
was  not  old  Cleland  who  ordered  the  deed  to  be  prepared,  but 
another  person,  and  he  it  was  who  gave  all  instructions  about 
it,  and  its  execudon.  It  is  important,  however,  in  one  point  of 
view ;  for  I  shall  not  sign  a  bill  of  exceptions,  unless  it  contain 
the  whole  charge.  I  remain  of  the  opinion  I  formed  at  the 
trial. 

The  Court  accordingly 


« 


sustain  the  bill  of  exceptions,  and  set  aside  the  verdict,  and 
giant  a  new  trial,  reserving  the  question  of  expenses.'* 

Authorities  for  Exceptors Ersk.  III.  2, 13.     Lord  Eldon's 

remarks  in  Lord  Fife's  case.  M'Oougall,  5th  January  1830 ; 
5  Murray,  515.  Anderson  r.  Bank  of  Scotland,  xicpra,  Vol. 
IX.,  p.  53.  Young,  2d  August  1770;  M.  16,305.  Sibbald, 
18th  January  1776 ;  M.  16,706.  Denham,  9th  July  1793 ;  M. 
16.882.  BeU  on  Deeds,  p.  246,  &c.  Frank,  3d  March  1795 ; 
M.  16,824.  Ck>ndie,  26th  June  1823;  F.C.  Tait  on  Evidence, 
437. 

Authorities  for  Pursuers. — Bell  on  Deeds,  pp.  271,  220. 
Lord  Fife's  Case,  1816 ;  1  Murrey,  124.  M*Kie  v.  Waddell ; 
2  Murray,  205,  5  Murray,  215.  Stevenson  o.  Stevenson,  1682. 
Blair,  1684. 

Presiding  Judge,  Lord  President  (Hope). — For  Pureuer, 

Dean  of  Faculty  (Hope),  G.  G.  Bell ;  Por 

Exceptors,    Solicitor- General    (Rutberfurd),    P.    Robertson ; 

Wotherspoon  and   Mack,    W.S.,   Agents* — Jury    Clerks 

fG.D.F.J 


6eh  July  1837. 
Second  Division. — (J.D.M.) 

No.  335. — Arthur  Gifford  and  Mandatory,  Pur^ 
suers,  V.  Arthur  Gifford  ofBustOy  Defender. 

Expenses. 

Sequel  of  case  reported  suproy  p.  293. 

The  pursuer  now  moved  the  Court  for  expenses, 
when,  aifter  hearing  parties,  their  Lordships  unani* 
mously  awarded  them. 

7th  July  1837. 
First  Division CG.D.P.) 

No.  336. — Rose  M*Nauohton,  Advocator,  v.  Wil- 

UAM  Glass,  Respondent, 

Parent  and  €9iild — Filiation — Proof — Semiplena  Probatio — 
Oath  in  Supplement — Process — Relevancy — Circumstances 
in  which  the  Court,  holding  that  there  was  semiplena  proba- 
tio, alhwed  the  mother  ef  a  bastard  child  to  give  her  oath  in 
supplement. 

The  advocator  brought  an  action  of  damages  in  the 
Sheriff  Court  against  the  respondent,  libelling  breach 
of  promise  of  marriage  and  seduction,  in  consequence 
of  which  a  child  was  born.  She  subsequently  gave  up 
the  claim  of  damages  arising  out  of  the  alleged  breach 
of  promise  of  marriage  and  seduction,  and  restricted 
herself  to  a  claim  of  aliment  for  the  support  of  the 
child.  The  respondent,  in  his  declaration,  denied  con- 
nexion. In  the  course  of  the  advocator's  proof,  it  ap- 
peared that  ''  the  parties''  were  seen  <<  going  together 
into  the"  advocator's  '^brother^s  stable."  That  on 
another  occasion, 

"  the  parties  were  sitting  on  the  field,  and  the  defender  laid 
hold  of  the  pursuer,  and  threw  her  over,  and  they  rolled  about 
on  the  field,  and  the  defender  was  sometimes  above  the  pur- 
suer :"  That  they  were  seen  "  in  a  march  ditch,  between  the 
punuer's  brother's  and  the  defender's  lands,  and  the  depcment 
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observed  the  defender's  hand  aroand  the  pursuer's  neck :  That 
this  was  in  the  evening  about  twilight,  but  she  cannot  conde* 
Bcend  on  the  time  it  happened :  That  the  phice  of  the  march 
ditch  where  the  parties  were  is  situated  a  good  way  east  off  the 
public  road :"  "  That  the  parties  were  struggling  together  in 
the  ditch,  and  the  deponent  saw  the  defender  above  the  pur- 
suer on  this  occasion  :'*  "  That  when  the  deponent  first  no- 
ticed the  parties  in  the  ditch,  the  defender  was  above  the 
pursuer,  and  they  were  in  this  situaton  when  she  left  the  spot 
and  passed  on :  That  the  deponent  did  not  see  the  parties  till 
she  came  close  upon  them,  as  they  were  lying  in  the  bottom  of 
the  ditch :"  It  was  further  deponed,  **  That  while  the  depon- 
ent was  in  the  defender's  service,  he  saw  the  pursuer  and  de- 
fender  together  in  a  planting  on  a  Sabbath  day,  a  little  way 
from  the  houses :  That  the  deponent  herded  in  the  said  plant- 
ing, and  he  saw  the  parties  often  together  in  the  planting  while 
be  was  in  the  defender's  service  aa  aforesaid :"  '*  That  one 
evening  he  saw  the  parties  going  into  the  defender's  house  to- 
gether, on  which  occasion  the  defender's  sister  was  in  the  byre 
milking  the  cows :  That  the  deponent  was  following  the  par- 
ties when  they  went  into  the  house,  but  did  not  accompany 
them  in,  as  the  door  was  closed  after  them,  and  he  did  not  like 
to  go  in:"  "  That  one  night  as  the  pursuer  (advocator)  was 
going  home,  the  deponent  saw  the  parties  togelier  amongst  the 
willows  near  to  the  defender's  bleaching-green,  and  they  were 
sitting  beside  each  other  on  this  occasion :  That  no  person  was 
with  them  at  the  time,  audit  was  then  about  twilight :"  "  That 
on  the  occasion  when  the  parties  were  sitting  between  the 
bushes,  as  above  deponed  to,  the  deponent  and  the  other  herd- 
boy  watched  them  for  a  little,  and  both  of  them  tried  to  keep 
back  out  of  the  defender's  sight,  being  afraid  he  would  see 
them :"  **  That  on  sever^  of  these  occasions  the  deponent  saw 
the  defender  in  the  house,  and  he  saw  the  defender  on  different 
occasions  lay  hold  of  the  pursuer  by  the  waist  and  touzle  her :" 
*'  That  it  being  dark  when  the  deponent  saw  the  defender  lay 
hold  of  the  pursuer  and  touzle  her  as  aforesaid,  he  could  not  ob- 
serve distinctly  the  parts  of  the  pursuer's  person  he  took  hold  of; 
but  on  different  occasions  the  deponent  saw  the  defender  take 
hold  of  her  by  the  waist,  and  he  left  them,  after  struggling  to- 
gether, as  before  deponed  to." 

The  Sheriff  having  sustained  the  defences,  and  re- 
fused to  allow  the  party  her  oath  in  supplement,  the 
case  was  brought  under  review  by  advocation,  when 
the  Lord  Ordinary,  22d  June  1837, 

"  Having  heard  parties,  and  considered  the  process,  Repels  the 
reasons  of  advocation,  and  remits  simplicUer  to  the  Sheriff;  but 
finds  the  respondent  entitled  to  no  expenses  incurred  Ame  imde 
in  this  Court,  and  decerns. 

"  NoU.-:—\i  the  case  is  to  be  considered  as  depending  on  the 
respondent's  declaration,  and  the  deposition  of  the  witnesses, 
the  liOrd  Ordinary  is  of  opinion  that  this  evidence  does  not 
warrant  a  decree  in  the  pursuer's  £ftVOur,  or  even  her  oath  in 
supplement.  But  she  endeavours  to  aid  this  evidence  by  urg- 
ing that  the  fact  of  carnal  intercourse  being  averred  in  her  con- 
descendence, and  not  explicitly  denied  in  the  answers,  must  be 
held  to  be  admitted.  It  is  true  that  there  is  a  nde  to  this 
effect,  and  a  most  salutary  one ;  and  it  is  true  that  in  the  sixth 
and  thirteenth  articles  of  the  condescendence,  this  fact  is  aver- 
red, along  with  many  others,  and  that,  being  within  the  re- 
spondent's own  personal  knowledge,  he  oughtf  not  to  have 
merely  said  that  it  was  '  not  admitted,'  but  ought  to  have  de- 
nied it.  His  apology  is,  that  this  was  a  new  averment  intro- 
duced for  the  first  time,  and  without  his  attention  being  spe- 
cially called  to  it,  in  the  revised  condescendence.  But  this  is 
not  sufficient ;  and  for  not  specially  denying,  the  Sheriff  has 
only  found  him  entitled  to  expenses,  subject  td  modification, 
and  the  Lord  Ordinary  has  refused  him  his  expenses  incurred 
hinc  inde  in  this  Court  entirely.  But  before  a  party  can  be 
fixed  down  to  the  penalty  of  losing  an  otherwise  well-founded 
cause,  for  not  denying  properly,  the  character  of  his  whole 
statements  on  the  point  must  be  looked  to.  If  he  has  denied  a 
statement  distinctly  and  repeatedly,  a  single  part  In  which  he 
has  done  bo  only  indirectly,  cannot  be  produced  against  him  to 


the  exdosion  of  all  the  rest  Now,  the  demal  of  the  fret  of 
intercourse  runs  throu^  the  respondent's  whole  defoioe,  and  is 
implied  in  the  explicit  denial  of  all  improper  liberties. 

'*  On  the  other  hand,  the  pursuer's  case  is  met  by  a  very 
formidable  objection  arising  from  the  repugnance  between  her 
summons  and  her  condescendence.  The  summons  sets  forth 
courtship  and  seduction,  and  concludes  for  damages  for  breach 
of  promise  of  marriage*  This  conclusion  has  no  doubt  been 
departed  from ;  but  the  statement  stands  as  a  part  of  her.  story, 
and  she  sets  forth  that  she  fell  a  victim  to  this  promise  by 
yielding  plainiy  for  the  first  time  in  April  or  Matf  1834.  Bat 
her  condescendence  avers  a  long  course  of  connexion  extending 
to  several  years  prior  to  this.  So  that  these  two  parts  of  her 
record  present  nearly  opposite  cases.  And  if  she  be  restricted 
to  the  specific  case  set  forth  in  the  summons,  there  is  no  proof 
of  it  whatever." 

The  advocator  reclaimed.    At  advising. 

Lord  President. — The  circumstances  are  very  sufficient. 

Lord  OilHes, — I  have  seen  cases  where  an  oath  in  aiipple- 
ment  has  been  granted,  and  the  proof  less  dear  than  it  is  here. 
Tou  oould  not  expect  any  further  evidence  than  has  been  ob- 
tained here. 

Lord  Corehouse. — Besides  the  old  presumption  ariong  out  of 
the  circumstance  of  sohts  cum  sola,  we  have  much  stronger  h/cis 
deponed  to  in  the  proof  for  the  pursuer,  which  I  tblBk  entitle 
her  to  give  her  oath  in  supplement. 

The  Court 

"  Recal  the  interlocutor  reclaimed  against,  and  find  that  there 
is  semipUma  probatio,  and  allow  the  pursuer's  oath  to  be  taken 
in  supplement,  and  remit  to  the  Lord  Ordinary  to  firooeed  ac- 
cordingly, reserving  all  questions  of  expenses." 

Lord  Ordinary,  Cockbum. — Act.  E.   8.  Gordon;  RitcSiie 

and  Hill,  W.S.,  Agents Alt.  Solicitor-General  (Rutherfurd), 

A.    M'Neill;    James  Brodie,   Agent D.   R.    P.,    CUrk.^ 

[G.D.F.l 
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FlEST  DlVI8I0K.-^G.D.F.) 

No.  337. — John  Wauoh  oiuf  James  Ogii.tt,  Ramrtf 
V.  Mrs  Maeoaset  Cukdeix  or  Jaioesok  aid 
Others,  Claimants. 

Parent  and  Child—Provisions  to  Children— Statute  1661,  e  94 
— Apparent  Heir — Competition — HomologatioD — A  foBar 
executed  a  settlement,  whereby  he  conveyed  Ms  rvtdmmdmove&Ue 
property  to  his  only  son^  declaring  that  Aese  presentM  were  grant" 
ed  under  the  burden  of  paying  to  each  of  the  daughter*  certain 
money  provisions,  which  were  to  he  accepted  of  by  them  imfuBef 
all  claim  of  legitim,  ffc.  Immediately  offer  the  fatker*n  death, 
the  son  tooh  up  the  succession,  and  within  a  year  yranUd  va- 
rious heritable  securities ;  among  others,  he  grmmted  a  bond 
and  disposition  in  security  in  favour  hf  his  maters  Jbr  their 
patrimony,  and  at  the  distance  of  three  years  efter  hsa^thers 
death,  he  executed  a  trust-deed  for  payment  of  his  creditors. 
The  sisters  did  not  accede,  nor  did  they  state  any  ciaim  c/ 
preference,  as  alleged  creditors  of  their  father,  for  their  pa- 
trimony, but  on  some  understanding,  varioitsbf  aeeownted  far, 
they  renounced  their  infejbnent  in  the  lands^  abomt  eenen  years 
after  their  father's  death  ;  and  after  it  appeared^  from  a  de- 
cline in  the  value  of  property,  that  there  would  be  a  d^idt,  a 
process  ofmuUipUpoinding  was  brought  in  mame  cf  the  sesi** 
trustees,  in  which  the  daughters  called  on  the  trustees  to  ac- 
count to  them,  as  creditors  of  their  father,  for  their  provis^ut, 
and  as  having,  in  terms  of  the  Statute  1661,  c.  24,  a  ckim 
preferable  to  the  creditors  of  their  brother,  who  bm  thie  titm 
were  paid  up — Held  that  the  daughters  were  Merei^  leyatees^ 
and  not  creditors  qf  their  father,  m  the  sense  of  the  Statutt 
1661,  e.  24. 

The  late  Johu  CundcU  and  his  qM>09e,  Dorothea 
Legrand  or  Cundell,  by  their  mutual  deed  of  settle- 
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ment,  conveyed  to  their  eldest  son,  Edward,  the  com* 
roon  debtor  in  this  case,  their  heritable  and  moveable 
property,  under  the  exceptions  therein  set  forth*  It 
set  forth,  mier  aiia^ 

**  That  thefle  presents  are  granted,  and  shall  be  accepted  of  by 
the  said  Edward  Cundell,  with  the  burden  of  the  payment  of 
the  whole  debts  that  we  may  be  resting  and  owing  at  the  time 
of  our  death,  and  especially  with  the  burden  of  paying  the  fol- 
lowing pro?isions  to  me  the  said  Dorothea  Legrand,  and  our 
younger  children  after  named,  viz.,  to  me,  the  said  Dorothea 
Legrand,  a  free  annuity  of  £100  Sterling,  payable  daring  the 
lifetime  of  me  the  saia  Dorothea  Legrand,  and  that  in  lieu  and 
in  full  of  the  annuity  of  £50  Sterling,  provided  to  me  by  our 
contract  of  marriage,  but  over  and  above  my  the  said  Dorothea 
Legrand's  liferent  of  the  waste  brewery  and  tenement  first  be- 
fore erected,  as  contained  in  an  infeftment  given  propriU  rnani* 
bus  by  me  the  ssld  John  Cundell,  on  the  28th  day  of  July  1790 
years,  duly  registered  the  4th  day  of  August  thereafter,  which 
liferent  is  hereby  reserved  from  the  foregoing  disposition,  and 
also  over  and  above  the  liferent  use .  of  the  whole  household 
fumiture  (heirship  moveables  included),  that  shall  be  per- 
taining to  me,  the  said  John  Cundell,  at  the  time  of  my  death, 
to  which  ftirniture,  I,  the  said  Dorothea  Legrand,  stand  al- 
ready provided  by  our  said  marriage-contract,  in  the  event  of 
my  b«ing  the  survivor ;  which  provisions  above  mentioned, 
I  the  said  Dorothea  Le^and  have  accepted  in  frill  of  all  other 
liferent  provisions,  conjunct  fee,  terce  of  lands,  third  or  half 
of  moveables,  or  others,  ezecutry,  and  whatever  else  I  can 
claim  by  and  upon  the  decease  of  me  the  said  John  Cundell 
or  «therways,  (mournings  and  aliment  to  the  next  term  ex- 
cepted), and  which  annuity,  payable  to  me,  the  said  Dorothea 
hegnnd,  is  hereby  declared  to  be  a  real  burden  and  preferable 
del^  upon  and  affecting  the  suhjects  before  disponed ;  and 
which  burden  shall  be  inserted  in  the  infeftment  to  follow 
hereon." 

The  settlement  then  proceeds, 

'*  And  frirther,  these  presents  are  granted  under  the  burden  of 
paying  to  each  of  Margaret,  Jean,  Agnes,  and  Dorothea  Cun- 
deU,  children  procreated  between  us,  the  sum  of  £700  Sterling 
of  patrimony,  payable  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas that  shall  happen  one  year  after  the  death  of  me  the 
said  John  Cundell,  with  interest,  &c.  :  Item,  To  any  other 
child  or  children  that  may  be  hereafter  procreated  between  us, 
the  sum  of  £700  Sterling,  and  payable  at  the  term,  and  with 
interest  and  penalty,  in  manner  foresaid :  Declaring,  that  in  the 
event  of  any  of  our  said  children  dying  before  marriage  or  ma- 
jority, the  patrimony  of  the  deceased  shall  accresce  to  and  be 
divMied  among  the  survivors,  including  our  said  son  Edward 
Cundell :  Declaring,  that  during  the  lifetime  of  the  said  Dorothea 
Legrand,  their  mother,  each  of  the  patrimonies  aforesaid,  pay- 
able to  the  said  younger  children,  riiall  be  burdened  with  the 
payment  to  her  of  the  sum  of  £15  Sterling  yearly,  to  go  and  be 
applied  in  part  of  the  annuity  above  mentioned  provided  to  her : 
the  said  Edward  Cundell  being  entitled  till  bis  mother's  death, 
notwithstanding  what  is  herein  before  written,  to  retain  such  a 
part  of  the  principal  sum  of  their  patrimonies  aforesaid,  as  at 
the  legal  interest  will  be  sufficient  for  answering  and  paying 
the  said  £15  for  each  of  the  said  younger  children  to  their 
mother,  yearly,  as  above  mentioned,  the  remainder  of  said  an- 
nuity being  to  fidl  a  burden  on  and  be  paid  by  the  said  Edward 
Cundell  hunself,  as  before  provided ;  and  which  provision  above 
mentioned  to  our  said  children  shall  be  to  them,  and  accepted 
by  them,  in  full  of  all  legitim,  portion-natural,  bairns'  part  of 
gear,  execntry,  and  every  thing  else  that  they  can  claim  in  vir- 
tue of  our  contract  of  marriage,  or  any  subsequent  settlement, 
and  by  and  through  our  deaths,  or  the  death  of  either  of  us, 
or  any  other  manner,  of  way  whatever,  from  our  funds  and 
effects." 

By  an  additional  settlement,  executed  subsequently, 
the  testator  bound  and  obliged  him,  his  heirs  and  suc- 
cessors, to  pay  to  each  of  his  daughters  £300,  over 
and  above  Uie  previous  provision  s  and  by  another  set- 


tlementy  he  bound  and  obliged  himself,  his  heirs  and 
successors,  to  make  payment  to  his  widow  of  an  an- 
nuity of  £150,  in  lieu  of  all  former  provisions,  but  over 
and  above  the  liferent  of  Bonnington  Park,  secured  on 
her  by  their  contract  of  marriage ;  and  he  further  bound 
himself,  his  heirs  and  successors,  to  make  an  additional 
payment  of  £500  to  each  of  his  daughters — making  in 
all  a  provision  of  £1500  to  each. 

The  testator  died  on  3d  July  1810,  survived  by  his 
widow,  who  died  in  May  1812. 

Edward  Cundell,  the  son,  entered  into  possession  on 
his  father's  death,  and  continued  the  business  of  a 
brewer,  in  which  he  had  been  engaged  with  his  father 
in  Leith,  till  1812,  when  he  assumed  a  partner  in  the 
business  along  with  hira.  Previous  to  this  time,  and 
shortly  after  his  father^s  death,  he  granted  several  he- 
ritable securities  over  his  property  at  Bonnington  and 
Leith ;  on  one  of  which  infeftment  was  however  only 
taken  at  the  distance  of  about  three  years  from  his  fa- 
therms  death.  It  was  averred  that  part  of  the  money 
so  raised  on  these  heritable  securities,  was  expended 
in  payment  of  part  of  his  father^s  debts ;  but  this  was 
denied. 

In  reference  to  the  provisions  made  in  behalf  of  the 
claimants,  Edward  Cundell,  the  son,  within  a  year  of 
his  ancestor's  death,  and  on  20th  May  1811,  on  the 
narrative  of  his  father's  settlements,  "  and  without  hurt 
or  prejudice''  thereto,  "but  in  corroboration  thereof 
ei  ctccumtdando/urajurtbus,*'  executed  a  bond  and  dis- 
position in  security  over  the  lands  of  Bonnington,  in 
favour  of  his  sisters,  the  present  claimants,  for  payment 
to  them  of  their  patrimony.  On  this  bond,  whose  term 
of  payment  was  at  Whitsunday  1812,  the  dlsponees 
were  duly  infeil. 

Edward  Cundell  and  his  partner  having  got  into  em- 
barrassments, a  meeting  of  creditors  was  called  in 
March  1813,  a  few  months  after  the  partnership  com- 
menced. At  this  meeting  Cundell  exhibited  a  state  of 
debts,  which  (including  the  provisions  to  his  sisters) 
amounted  to  £11,251,  while  the  assets  were  valued  at 
£19»360.  On  20th  April  1813,  he  executed  a  trust- 
deed,  by  which,  with  the  exception  of  a  portion  of 
Bonnington  he  had  previously  sold,  he  conveyed  his 
whole  property,  including  that  to  which  he  had  suc- 
ceeded on  his  fathei's  death,  to  the  rmsers,  for  behoof 
of  his  own  creditors ;  and  in  the  minute  of  creditors, 
at  which  the  arrangement  of  the  debtor  granting  a 
trust-deed  was  entered  into,  the  claim  of  his  sisters 
was  entered  at  "  £1800  each,  provided  to  them  by  their 
father's  settlements.  In  that  minute  they  claimed  no 
preference  over  other  creditors,  and  the  entry  referred 
particularly  to  the  bond  and  disposition  granted  in 
their  favour  by  their  brother  in  security,  over  part  of 
Bonnington. 

The  trust-deed  gave  the  trustees  power  to  appoint 
factors  and  agents  under  them,  without  being  liable  for 
the  actings  of  such  factors,  to  transact  and  compound 
doubtful  claims,  to  enter  into  submissions  or  references. 
It  was  provided,  that  the  deed  should  not  be  construed 
so  as  to  prefer  one  creditor  to  another,  or  to  postpone 
or  annul  the  rights  and  diligence  of  any  creditor  al- 
ready done  or  acquired ;  and  that  the  trustees  should 
have  power  to  assume  into  the  benefit  of  the  trust  all 
who  were  creditors  prior  to  March  1813,  on  then:  pro- 
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ducing  oaths  of  verity  to  their  clmms,  within  two 
months  after  public  notice  of  the  granting  of  the  trust; 
and  it  declared, 

"  that  the  said  trustees  shall  nowise  he  ohliged  to  do  diUgence 
other  than  as  they  shall  think  fit,  nor  shaU  tJiey  he  liahle  for 
any  omissions  or  commissions,  hut  only  for  their  own  actua}  in- 
tromissions, nor  tn  soUdum  for  one  another,  hut  only  each  of 
them  for  his  own  actual  and  personal  intromissions ;  nor  shall 
they  be  farther  liable  tor  their  factors  and  agents,  than  that  they 
shall  be  habit  and  repute  responsible  at  the  time  of  their  ap- 
pointment." 

The  deed  of  accession  gave  power  to  the  trustees 
to  rank  and  prefer  the  creditors  as  they  should  see  fit. 
The  deed  of  accession  was  not,  however,  signed  by  all 
the  creditors  ;  and  among  others,  the  claimants  never 
signed  it.  It  appeared,  according  to  the  statement  of 
the  raisers,  that  the  sisters  had  trusted  for  payment  of 
their  patrimony  to  the  personal  security  of  their  bro- 
ther, whose  property,  at  the  time  of  granting  the  trust, 
was  valued  at  much  more  than  was  sufficient  to  pay  all 
his  debts,  and  on  that  understanding  they  had,  in  1817, 
discharged  and  renounced  their  heritable  security  over 
Bennington,  under  a  reservation,  however,  of  being 
ranked  on  any  other  property  of  their  brother,  pari 
passu  with  the  personad  creditors,  for  such  a  sum  as,  at 
the  date  at  which  the  personal  claims  were  estimated, 
might  be  equivalent  to  whatever  amount  of  principal 
and  interest,  on  the  sums  contained  in  the  bond  in 
their  favour,  might  remain  unpaid  at  the  date  of  the 
discharge  and  renunciation  of  their  security. 

The  value  of  the  trust- property  having  fallen  very 
greatly  in  value,  it  appeared  that  there  was  not  sufii- 
cient  to  meet  all  claims  on  the  estate. 

In  reference  to  the  discharge  and  renunciation  of 
the  infeftment  over  Bonnington,  it  was  stated  by  the 
claimants,  that  their  consent  to  a  sale  of  the  lands  of 
Bonnington  was  impetrated  from  them  by  the  raisers 
in  an  irregular  manner,  without  any  consideration  hav- 
ing been  granted  for  the  discharge  and  renunciation 
of  their  heritable  security ;  and  farther,  that  their  con- 
sent to  the  sale  was  obtained  on  the  understanding  that 
the  raisers  were  to  account  to  the  claimants  for  the 
balance,  after  paying  preferable  securities  over  the  said 
lands.  Various  legal  informalities  were  stated  to  the 
validity  of  the  deeds,  but  these  averments  were  denied. 

A  process  of  multiplepoinding  was  brought  in  name 
of  the  raisers,  for  the  purpose  of  settling  certain  claims 
and  preferences,  particularly  at  the  instance  of  the 
claimants,  who  claimed  to  be  ranked,  as  creditors  of 
their  father,  under  his  settlements,  for  the  amount  of 
their  patrimony,  preferably  to  their  brother  Edward 
Cundell's  creditors,  who  had  been  heritably  secured 
over  the  lands  left  by  the  father,  and  had  been  paid 
off  by  the  raisers,  after  the  execution  of  the  trust-deed 
granted  in  their  favour  by  the  common  debtor.  A 
conclusion  was  accordingly  introduced,  to  compel  the 
raisers  personally  to  account  to  the  claimants ;  and  a 
variety  of  statements  was  made,  tending  to  show  that 
the  affairs  of  the  trust  had  been  misconducted  and  ille- 
gally managed. 

The  claimants />^a<2eci — (1.)  The  provisions  in  fa- 
vour of  the  respondents,  Margaret,  Agnes,  and  Mary . 
Ann  Cundell,  under  their  father,  the  late  John  Cundell's 
settlements,  were  thereby  constituted  real  and  prefer- 


able burdens.    ^2.)  The  rights  of  the  creditors  of  the 
ancestor,  Mr  Jonn  Cundell,  among  whom  were  the  re- 
spondents, could  not  be  defeated  by  deeds  granted  by 
his  heir  infra  annum  deliberandi,  although  those  cre- 
ditors should  have  used  no  diligence  within  three  years 
from  his  death:  Statute  1661,  c.  24,     Taylor  v.  Lord 
Braco,  26th  November  1747;  M.  3128.     Bell  v.  Lo- 
thian, F.  C.  25th  February  1773,  M.  3134.    2  Ersk. 
8,  102;  1  Bell  Com.  736.     (3.)  The  trust-disposition 
and  assignation  in  favour  of  the  raisers  and  the  late 
William   Cundell  having  been  granted  within  three 
years  from  the  death  of  Qie  ancestor,  with  a  clause  ex- 
pressly saving  and  reserving  all  the  rights  and  prefer- 
ences of  the  creditors  among  themselves,  and  having 
been  acceded  to  by  the  respondents,  and  all  concerned 
rbut  this  denied),  and  sasine  taken  under  this  con- 
aition,  a  separation  of  the  estates  of  the  ancestor  and 
heir  was  thereby  effected,  so  as  to  secure  a  preference 
to  the  creditors  of  the  ancestor  over  those  of  the  heir. 
(4.)  The  raisers  are  accountable  to  the  respondents,  on 
the  footing  of  their  being  preferable  claimants  on  the 
proceeds  of  the  estate  of  the  late  John  Cundell.    {5.) 
The  trustees  having  violated  the  condition  of  the  trust- 
deed,  which  required  them  to  lodge  the  funds,  when 
received,  in  a  bank,  in  the  joint  names  of  the  whole 
of  them,  are  liable  to  account,  at  the  legal  rate  of  in- 
terest, with  periodical  rests  in  their  accounts.     (6.) 
The  trustees  having  paid  away  the  trust-funds  without 
hearing  the  respondents  as  parties  interested,  and  with- 
out making  up  and  submitting  to  the  creditors  a  scheme 
of  division  of  the  funds,  as  expressly  stipulated  by  the 
trust-deed,  and  having  otherwise,  in  many  essential 
particulars,  violated  and  disregarded  the  duties  incum- 
bent on  them,  are  personally  liable  for  the  claims  of 
the  respondents,  and  have  themselves  no  daim  to  any 
part  of  the  fund  in  name  of  commission  or  otherwise. 
(7.)  The  risers,  as  the  remaining  surviving  trustees, 
are  jointly  and  severally  liable  for  their  whole  manage- 
ment and  intromissions;  and  having  failed  in  their 
duty  to  reduce  the  preference  above  named,  are  an- 
swerable for  the  loss  sustained  by  the  estate  in  conse- 
quence of  that  transaction. 

Additional  plea  applicable  to  second  branch — The 
creditors  of  the  ancestor  are  preferable  over  those  of 
his  executor  upon  the  personal  estate  of  the  former,  in 
possession  of  the  executor,  and  distinguishable  firom 
his  own  estate  at  the  date  of  his  failure:  Act  1695,  c 
41.    2  Bell  Com.  89-90,  and  authorities  there  cited. 

Additional  pleas  applicable  to  third  branch— {I. ) 
The  respondents,  as  creditors  of  the  ancestor,  are  en- 
titled to  payment  of  the  whole  proceeds  of  the  sale  of 
the  parks,  referred  to  under  this  branch,  without  aov 
deduction  therefrom  for  the  payments  made  to  Mrs 
Hay  Mudie,  in  respect  that  the  heritable  security  in 
her  favour  was  granted  infra  annum  deliberandi  to 
their  prejudice :  Act  1661,  c.  24.  (2.)  The  writing  or 
minute,  said  to  indicate  the  consent  of  the  respondents 
to  a  sale  of  the  parks,  and  to  the  price  being  receired 
and  appropriated  by  the  raisers,  as  also  the  foresaid 
discharge,  renunciation,  and  agreement,  are  void  and 
inept,  in  respect  of  their  being  improbative,  and  not 
duly  tested  in  terms  of  law,  and  besides,  did  not  autho- 
rise the  appropriation  made  by  the  raisers.  (3.)  In  so 
far  as  regards  the  respondent  Mrs  Brooks,  these  writ- 
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ings  are  further  void  and  inoperative  on  account  of 
their  having  been  impetrated  from  her  while  she  was 
in  minority,  and  without  the  consent  of  her  curators. 
(4.)  They  are  also  null  and  void,  on  the  ground  of 
fraud  and  circumvention,  and  as  having  been  obtained 
from  the  respondents  witiiout  any  true,  just,  and  neces- 
sary cause  or  consideration.  (5.)  A  multiplepoinding 
being  a  congeries  of  all  actions,  it  includes,  inter  alia^ 
a  reduction.  (6.)  The  respondents  are  not  liable  in 
any  part  of  the  expenses  incurred  by  the  raisers  and 
the  late  William  Cundell,  or  by  the  raisers  after  his 
death,  in  the  litigation  with  Alexander  Stewart,  nor 
for  the  sum  found  due  to  him  under  Mr  Cleghorn's 
award ;  and  on  the  footing  of  these  pleas,  the  raisers 
are  bound  to  account  to  the  respondents. 

The  TdXsers  pleaded — (1.)  The  condescenders  being 
^pointed  trustees  for  Edward  Cundell  and  his  credi- 
tors, without  reference  to  objections  as  existing  against 
any  deeds  of  security,  or  other  deeds  executed  by  him 
over  the  property  conveyed  to  him  by  his  father,  but 
on  the  footing  that  these  deeds  were  valid,  and  that 
the  parties  in  whose  favour  they  were  granted  were 
preferable  creditors,  for  whose  behoof,  inter  alios,  the 
trust  was  created,  were  neither  entitled  nor  bound  to 
refuse  giving  effect  to  these  deeds,  or  to  the  rights 
thence  arising,  but  were  bound  to  take  the  estate  toit- 
tum  et  tcde  as  it  stood  in  the  truster's  person,  and  sub- 
ject to  all  the  burdens  or  claims  arising  from  such 
deeds.  (2.)  The  condescenders,  acting  merely  under 
the  trust-deed  by  Edward  Cundell,  and  not  knowing, 
or  being  bound  to  know  the  extent  of  his  rights  under 
his  father's  settlements,  or  the  legal  effect  of  the  deeds 
executed  by  him  previous  to  the  trust,  with  reference 
to  his  father's  succession,  were  in  no  degree  responsible 
for  these  deeds,  or  bound  to  challenge  them.  (3.)  The 
objectors  not  having  acceded  to  the  trust,  and  having 
therefore  no  rights  under  it,  they  were  on  that  account, 
as  well  as  in  the  other  circumstances  already  stated, 
deprived  of  all  title  and  interest  to  call  on  the  conde- 
scenders, as  trustees,  to  challenge  or  refuse  effect  to 
the  deeds  in  question  on  their  account,  although  the 
condescenders  had  been  otherwise  bound  to  do  so. 
(4.)  The  objectors  are  barred  from  objecting  to  any 
of  the  deeds  in  question  by  acquiescence  and  homolo- 
gation, in  respect  of  the  different  circumstances  already 
stated,  and  particularly  in  respect  of  the  deeds  which 
passed  between  them  and  the  common  debtor,  and 
between  them  and  the  trustees,  including  their  dis- 
charge of  their  alleged  heritable  security  over  Ben- 
nington Parks.  (5.)  Supposing  that  the  trustees  had 
had  good  grounds  for  setting  aside  the  deeds  in  ques- 
tion, executed  by  the  common  debtor,  they  were  not 
bound  to  do  so  under  the  trust-deed,  and  they  were  in 
any  event  exempted  from  the  necessity  of  doing  so  by 
that  clause  in  the  trust-deed,  which  declares  that  they 
shall  not  be  liable  for  failure  in  diligence,  or  for  omis- 
sions, or  for  each  other,  but  each  only  for  his  own  ac- 
tual intromissions.  (6.)  Supposing  that  the  securities 
in  question,  executed  by  the  common  debtor,  had  been 
objectionable,  the  objectors,  under  the  circumstances 
of  the  present  case,  and  more  particularly  when  the 
property  to  which  they  refer  has  been  disposed  of  un- 
der the  trust,  have  no  redress  except  by  a  personal 
section  against  the  common  debtor ;  and  in  particular, 


they  have  no  personal  claim  on  that  account  against 
the  trustees.  (7.)  The  provisions  in  favour  of  the 
claimants  are  not,  by  their  father's  settlements,  real 
burdens  on  his  estate,  but  merely  inferred  personal 
obligations  against  the  common  debtor,  in  respect  of 
his  accepting  under  these  settlements.  (8.)  The  pro- 
visions of  the  Act  1661,  c.  24,  referred  to  by  the  ob- 
jectors, are  inapplicable,  under  the  circumstances  of 
the  present  case,  to  the  securities  granted  by  the 
debtor,  more  particularly  as  the  debtor  did,  in  fact, 
take  up  his  father's  succession,  without  waiting  for  the 
annus  deliberandi,  and  as  some  of  his  securities  were 
made  good  by  infeflment  long  ai\er  he  had  done  so; 
and  further,  as  all  of  them  were  acquiesced  in  long 
after  he  was  completely  vested  with  a  right  to  the 
whole  succession.  (9.)  There  is  no  ground,  under  the 
circumstances  already  stated,  for  the  objections  against 
the  condescenders'  acts  of  management  as  trustees ; 
and  in  particular,  the  objections  to  the  payment  of  Mr 
Spence's  account,  and  to  Mr  Ogilvy's  charges,  are  al- 
together groundless.  (10.)  Mr  Ogilvy  having  been 
appointed  factor  under  the  trust,  by  virtue  of  a  clause 
already  quoted,  which  declares  that  the  trustees  shall 
not  be  liable  for  the  factors  whom  they  appoint,  the 
other  trustees  are  not  liable  for  Mr  Ogilvy's  actings  as 
factor ;  and  under  the  clause  already  referred  to,  re- 
garding omissions,  they  are  not  liable  for  him  or  for 
each  other,  in  the  character  of  trustees.  (11.)  There 
is  no  ground  for  the  objections  stated  against  the  con- 
descenders for  giving  undue  preferences. 

"  9M  July  183j6 The  Lord  Ordinary  having  heard  parties* 

procurators  on  the  closed  record.  Repels  tbe  objections  to  the 
condescendence  of  tbe  fund  in  medio,  in  so  far  as  tbose  objec- 
tions rest  on  the  payment  by  the  raisers,  tbe  trustees,  of  the 
heritable  debts  contracted  by  Edward  Cundell  to  Mrs  Hay 
Mudie^  Sir  Alexander  Keith,  and  Messrs  Jamieson  and  Oli- 
phant ;  quoad  ukra,  appoints  the  case  to  be  enrolled,  that  par- 
ties may  be  heard  on  the  disposal  of  tbe  remaining  points  in  the 
cause. 

"  Note, — The  objections  forming  tbe  subject  of  the  discus- 
sion which  has  hitherto  taken  place,  are  founded  on  the  prefer- 
ence supposed  to  have  been  held  by  tbe  objectors,  as  tbe  cre- 
ditors of  John  Cundell,  the  father,  over  tbe  creditors  of  the 
truster,  Edward  Cundell,  tbe  son,  and  the  alleged  undue  ne- 
glect of  that  preference  by  the  nominal  raisers,  the  trustees  of 
Edward  Cundell,  in  consequence  of  which  neglect  it  is  main- 
tained by  the  objectors,  that  the  nominal  raisers  have  rendered 
themselves  personally  liable  for  the  sums  paid  to  the  heritable 
creditors  mentioned  in  the  above  interlocutor. 

"  The  Lord  Ordinal^  thinks  it  clear  that  these  objections 
cannot  be  sustained.  In  the  first  place,  he  has  great  doubts 
whether  the  objectors  can  be  considered,  as  creditors  of  the 
father  John  Cundell,  entitied  to  take  the  benefit  of  the  Act 
1661,  cap.  24.  From  the  express  terms  of  tbe  Statute,  and 
the  nature  of  tbe  provisions  created  by  the  settlements  of  John 
Cundell,  he  rather  thinks  they  cannot  be  so  considered.  But 
2dly,  It  is  unnecessary  to  inquire  into  that  point ;  because, 
confessedly,  no  diligence  was  done  by  the  objectors  within  the 
three  years,  in  terms  of  the  Statute ;  and  because  that  defect 
could  not  be  supplied  by  the  circumstance  of  Edward  Cundell, 
the  son,  granting  a  trust-deed  to  the  raisers  for  the  payment  of 
hiSf  Edward  Cundell*s  creditors,  without  any  reference  or  dis- 
tinctive allusion  to  the  debts  of  his  father.  3J/y,  Tn  so  far  as 
the  objectors  found  any  thing  on  their  supposed  right  to  reduce 
any  of  tbe  securities  in  question,  on  the  ground  that  they  were 
granted  within  a  year  after  the  father's  death,  the  present  pro- 
cess does  not  admit  of  such  a  discussion,  as  it  is  confined  to  an 
accounting  with  the  trustees ;  and  as  there  is  no  action  for  re- 
ducing those  securities,  or  even  calling  into  Court  the  parties 
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who  took  benefit  from  them.  4M,  The  trust-deed,  under 
which  the  nuBers  acted,  and  to  which  the  otgectore,  by  their 
own  aooount,  acceded,  was  a  trust-deed  executed  by  Edward 
CundeU,  the  son,  for  payment  of  his  oum  creditors,  among 
whom  tJie  objectors  were  classed.  Such  being  the  case,  it  is 
clear  they,  the  trustees,  had  no  title  to  raise  a  question  in  re- 
gard to  any  supposed  preference  held  by  any  parties  represent- 
ing themselves  as  creditors  of  John  Cundell,  the  father,  and  it 
is  not  even  averred  upon  the  record  that  the  objectors  ever 
apprised  the  trustees  of  any  daim  of  preference  in  that  charac- 
ter, or  intimated  that  they  considered  themselves  entitled  to  it. 
Ltuth/f  It  is  established  by  various  documents  in  process,  that 
the  existence  of  the  securities  in  question,  granted  by  Edward 
CSundeU,  was  perfectly  wdl  known  to,  and  the  preference 
thence  ariaii^  was  repeatedly  recognised  by,  the  objectors 
themselves. 

"  In  these  circumstances,  it  does  appear  to  the  Lord  Ordi- 
nary that  the  oljjections  now  raised,  aner  Uie  lapse  of  so  long  a 
period,  and  the  attempt  to  render  the  nominal  raisers,  the  trus- 
tees, whose  bona  fides  is  unquestionable,  personally  liable  in 
repetition  of  the  sums  so  paid,  are  utterly  groundless  and  un- 
reasonable. He  has  only  to  add,  that  he  considers  the  raisers 
fully  entitled  to  the  expense  of  this  discussion ;  but  as  there 
still  remain  certain  other  points,  upon  which  he  has  yet  heard 
nothing,  he  thinks  it  advisable  to  postpone  any  finding  re- 
garding expenses  until  the  remaining  points  in  the  case  are  dis- 
posed o£" 

At  advising, 

lAxrd  Corehotue. — I  do  not  know  that  the  point  has  been 
decided,  if  children  taking  a  provision  in  lieu  of  legitim  in 
express  terms,  would  be  entitled  to  daim  as  onerous  credi- 
tors of  the  ancestor  to  the  fiill  amount  of  the  provision ;  but 
then  the  question  here  is,  if  these  pursuers  he  creditors  of 
the  ancestor  at  all.  They  certainly  might  have  been  made  cre- 
ditors of  the  ancestor,  but  are  the  deeds  in  question  such  as  to 
produce  that  effect  ?  They  constitute  a  settiement  to  take  effect 
on  death.  There  is  no  mutual  contract ;  and  power  to  alter  it 
given  by  express  reservation  to  both  Mr  and  Mrs  Cundell.  I 
do  not  see  how,  in  these  drcumstanoes,  these  pursuers  can  be 
considered  creditors  of  tiieir  fiuher,  bc«ause  it  is  oertiin  the 
fiither  might  have  conveyed  away  all  his  means,  to* the  pnjudiee 
of  the  settiement.  A  daim  under  this  settiement  is  quite  dif- 
ferent from  a  claim  for  legitim,  or  in  lieu  of  it.  These  children 
might  be  creditors  on  the  estate,  but  they  were  not  creditors  of 
their  fiither ;  therefore,  I  think  the  Lord  Ordinary  is  right,  and 
on  that  ground  dione  I  am  indined  to  find  that  they  £sve  not 
the  benefit  of  the  Statute.  But  I  tiiink  many  of  the  other 
reasons  in  the  interlocutor  are  satis&ctory.  I  cannot  see  how 
thdr  daim  can  be  made  without  reduction  of  these  securities. 
After  so  long  a  period,  can  they  come  forward  and  reduce  them  ? 
Besides,  they  seem  to  me  to  have  homologated  all  the  acts  of 
which  they  complain  by  the  proceedings  on  their  part. 

Lord  Mackefmie. — I  concur  in  the  opinion  delivered.  I  can- 
not conceive  that  a  provision  revocable  at  pleasure,  can  be  pre- 
ferable to  onerous  creditors.  I  concur  in  the  other  reasons, — at 
least  some  of  them.  I  think  the  want  of  reduction  a  suflleient 
objection.  It  is  impotsiUe  the  trustees  can  be  made  liable  in 
this  way. 

Lord  Presideni,'^!  concur.  I  think  we  might  safely  find 
them  to  be  legatees,  not  creditors. 

The  Court 
"  Find  that  the  reclaimers,  daughters  of  the  late  John  Cundell, 
the  truster,  are  only  legatees^  not  creditors,  of  their  deceased 
father ;  and  with  this  finding  adhere  to  the  interlocutor  reclaim- 
ed against,  and  refuse  this  note :  Find  the  reclaimers  liable  in  ex- 
penses since  the  date  of  the  judgment  reclaimed  against ;  ap- 
point an  account  to  be  given  in  and  taxed  by  the  auditor,  and 
reserve  the  question  of  expenses  incurred  previous  to  9th  July 
1836,  for  the  determination  of  the  Lord  Ordinary/' 

Lord  Ordinary t  Fullerton For  raiurSf  Thomson,   Bfac- 

dowall;  J.  and  W.  Dymock,  W.S.,  Agents For  chimanis, 

M*Neill,  Neaves:  WilUam  Mackersy,  W.8.,  iiyeRl.-^D.,  Clerk. 
—LG.D.F.J 
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First  Division (O.D.F.) 

No.  338. — John  Munro,  Senior,  and  John  Munso, 
Junior,  Suspenders,  v.  John  Clark,  Charger, 

Master  and  Servant — Apprentice — Indenture — Saspentioa-. 
Caution — Bill- Chamber — Process — An  apprentice^  who  wu 
bound  by  regular  indenture,  in  which  a  cautioner  obliged  fttM- 
selfto  pay  the  master  a  sum  for  every  day  the  apprentice  should 
absent  himself,  and  also  a  liquidate  penalty  of  i,^  for  the  due 
prestations  in  the  indenture,  havina  deserted  his  service,  the  maS" 
ter  gave  him  and  the  cautioner  a  ekarge  of  honung  on  Hie  imden- 
tare,  which  was  brought  under  review  iy  suspensianf  in  wAxck 
the  apprentice  alliged(the  averments  being  denied  by  the  master), 
that  he  was  compelled  to  leave  his  service,  in  respect  the  master 
had  failed  to  perform  his  part  of  the  contract,  and,  further, 
on  the  ground  ofiU  usage —  The  Court,  adhering  to  the  judg- 
ment  of  the  Lord  Ordinary,  passed  the  bitt  without  caution  or 
consignation  :  The  ground  of  decision  far  passiug  the  biH 
without  caution  or  consignation  being,  that  caution  was  already 
sufficiently  found  by  the  indenture^  and  also,  that  the  mosta 
had  forced  the  apprentice  into  Court  by  giving  the  charge. 

Munro,  junior,  bound  hiniself  by  indenture  as  ap- 
prentice to  Clark,  who  waa  a  cabinet-maker  In  Inyer- 
ness :  Munro,  senior,  the  father,  being  bound  in  the 
indenture,  as  his  son^a  cautioner,  to  pay  Qark  3a.  6d* 
Sterling  for  every  day  the  i^jprentice  afaoold  absent 
himself,  and,  further,  in  £20  of  liquidate  peoalty  in 
case  of  failure.  On  the  other  part,  Clark  bound  him- 
self in  the  indenture  to  instruct  the  ai^>rentice  in  the 
trade  of  a  cabinet-maker  and  upholsterer,  and  to  pro- 
vide him  with  bed,  board,  and  lodging,  during  the 
term  of  service* 

Before  the  apprenticeship  expired,  young  Munro 
left  the  service  and  house  of  his  master,  in  oonaequenoe 
of  which  Qark  gave  the  father  and  son  a  charge  of 
homing  on  the  indenture,  which  they  brought  under 
review  by  suspension,  the  latter  ailing,  as  a  reason 
for  deserting  his  service,  which  he  admitted,  that  the 
charger,  his  master,  desearted  his  work,  withcmt  leavii^ 
any  one  to  teach  his  aj^rentices  their  trade,  as  he  was 
bound  to  do :  That  he  repeatedly  assaulted  and  ill  used 
the  complainer,  John  Munro,  junior ;  and  that  he  did  not 
provide  his  apprentices  with  proper  board.  The  bill 
was  passed  without  caution  or  consignation. 

The  charger  denied  these  averments,  alleging,  that 
the  apprentice  had  deserted  in  order  to  obtain  lucrative 
employment  on  his  own  account,  which  he  had  found ; 
and  it  was  argued,  that  it  is  matter  for  grave  consider- 
ation, how  far  the  averments  in  the  IhU  are  relevant, 
in  the  shape  and  under  the  circumstances  in  which 
they  are  stated.  It  is  manifest,  that  the  result  of  en* 
tertaining  complaints  by  an  apprentice  of  ill  usage  aad 
neglect  on  the  part  of  his  master,  in  the  fonn  (^  a  biH 
of  suspension,  would  enable  any  person,  however  stricUy 
bound  for  a  term  of  years,  to  desert  his  service  at  hu 
own  pleasure,  leaving  nothing  to  the  master  in  lien  of 
his  services,  but  the  right  of  resorting  to  a  charge  of 
homing  upon  the  indenture,  and  the  privilege  of  liti- 
gating, in  most  instances,  with  a  pauper,  probably  for 
the  rest  of  the  period  of  service ;  and  when  parties 
have  entered  into  a  mutual  contract  of  a  s<rfema  na- 
ture, neither  party  can,  at  his  own  hand,  put  an  end  to 
the  connection.  It  is  so  very  easy  to  state  a  case  in  a 
bill  of  suspension,  that  if  the  averm^ts  of  an  appren- 
tice were  to  be  takm  as  true,  to  the  effect  of  disposing 
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of  the  case  in  the  Bill-Qiandwr,  whibt  at  the  same 
time  he  continiieB  to  absent  himself  from  his  work,  and 
to  apply  that  labonr  for  his  own  profit,  which  he  has 
solemnly  engaged  to  exert  for  his  master's  behoof  for 
a  specified  term  of  years,  it  is  humbly  thought  thai  the 
written  contract  of  indenture  would  be  of  no  greater 
force  than  a  mere  verbal  agreement.  This  preliminary 
point  is  of  no  little  importance,  as  in  most  cases  of 
apprenticeship,  it  would  be  for  the  master's  interest 
rather  to  abandon  the  agreement,  than  enter  into  a  liti- 
gation with  his  apprentice  in  the  Supreme  Court ;  and 
the  present  case  does  not  differ  from  that  class,  in  as 
far  as  it  is  proposed  by  the  suspenders  to  try  the  ques- 
tion, as  if  there  were  no  liquid  obligation  in  existence, 
without  finding  caution  even  for  expenses.  To  the 
respondent  it  appears,  that,  in  the  circumstances  of 
thb  case,  the  statements  in  the  bill  must  be  taken,  not 
as  true,  but,  in  the  shape  in  which  they  are  brought 
forward,  absolutely  false.  The  suspenders  had  their 
remedy  by  diligence  against  the  respondent  to  imple* 
ment  his  part  of  the  contract ;  and  it  is  not  pretended 
that  they  have  resorted  to  the  mode  of  enforcing  it 
conferred  on  them  by  the  indenture,  and  which  was 
the  remedy  covenanted  between  the  parties.  It  is  not 
alleged  that  they  have  even  required  the  respondent, 
under  f<»m  of  instrument,  to  implement  his  part  of 
the  agreement.  In  these  circumstances,  it  was  argued, 
that  Sie  apprentice  was,  in  the  first  instance,  bound  to 
return  to  his  service,  having  reserved  to  him  all  claims 
competent  for  implement  of  the  indenture,  as  accords. 
The  Lord  Ordinary,  24th  May  1837,  passed  the  bill 
without  caution  or  consignation,  appending  the  follow- 
ing note : 


«< 


The  Lord  Ordinary  has  passed  this  bill  because  the  parties 
are  directly  opposed  to  each  other  in  their  allegations  of  negli- 
gence and  abajndonment  of  duty  by  the  master,  and  desertion  of 
service  by  the  apprentice.  There  may  at  first  appear  some 
ground  for  the  charger's  complaint,  where  he  enlaqgies  on  the 
danger  of  making  all  questions  between  the  masters  and  appren- 
tices of  artisans,  suits  in  the  Supreme  Court,  by  passing  such 
bills  of  suspension  as  the  present.  But  the  answer  is  obvious ; 
the  charger  forced  the  suspender  into  Court,  by  giving  him  a 
charge,  which  can  only  be  suspended  at  present  by  the  Supreme 
Court.  If  the  apprentice  had  really  been  guilty  of  desertion, 
the  master  might  have  applied  to  the  Justices  or  Judge  Ordi- 
nary to  get  him  to  return,  and  he  might  have  sued  the  com- 
plainers  for  damages  before  the  Sheriff.  He  has  himself  only 
to  bhime  for  being  involved  in  a  litigation  in  this  Court." 

The  charger  reclaimed.  At  advising,  it  was  argued, 
that  the  bill  ought  not  to  be  passed  without  caution  or 
consignation,  for  the  reasons  stated  ui  stgmi  by  the 
charger. 

Lord  Gillies. — I  am  for  adhering ;  for  it  appears  to  me  that 
caution  has  been  already  found  by  the  indenture. 

Lord  Pruideni. — The  best  caution  he  can  get  is  the  inden- 
ture. 

Lord  CoreAoKse.— I  think  the  Lord  Ordinary  is  right.  The 
apprentice  has  found  caution  by  his  indenture. 

Lord  Mackenzie  concurred. 

The  Court  unanimously  adhered. 

Authorities  for  Charger. — Ballantyne  and  Company,  21st 
November  1811;  F.  C.  Bookless  and  Norman,  1884;  S. 
and  D. 

Authority  for  Suspendera.^Wrigfat,  9th  Febrnary  1836. 

Lord  Ordmmry^  Cumnghame.— ^ict  E«  8.  Gordon  i  Roy  and 


Wood,  W.S.,  AgeiUs — iift.  BCoir;   Alexander  Duff,   W.S., 
Agent D.,  Clerk [G.D.F.l 


7th  July  1837. 
FiasT  Division (Q.D.F.) 

No.  339- — ^MuiRS,  Pursuersy  v,  Muibs,  Defenders. 

Process— Jury  Cause — Postponement  of  Trial-— Expenses — 
Circttmetancee  in  whichg  where  a  new  trial  was  granted  on  a 
bill  of  exceptions,  and  notice  of  trial  at  the  next  sittings  was 
given,  the  new  trial  was  postponed  at  the  instance  of  tne  de^ 
fenders  (who  moved  the  Court  to  grant  commission  to  take 
evidence  in  MaUa),  but  onfy  on  condition  of  paging  the  ex- 
penses  of  the  previous  trial,  and  the  pursuers  expense  attend^ 
ing  a  previous  commission  to  Malta, 

See  et^Oj  Vol.  IX.  p.  270.  The  Court  havii^ 
sustained  the  bill  of  exceptions  in  this  case,  in  respect 
that  a  document  sent  from  Malta,  purporting  to  be  an 
account-sales,  was  no  legal  evidence  of  the  sale  of 
the  consignment  of  coffee  in  question,  the  exceptors 
gave  notice  of  trial  at  the  ensuing  sittings.  The  other 
party  moved  the  Court  to  put  off  the  trial,  and  to  grant 
commission  to  take  farther  evidence  in  Malta,  where 
the  material  witnesses  resided.  Objected^  that  as  the 
document  on  which  their  case  turned  was  held  to  be 
incompetent  as  evidence  of  what  it  purported  to  set 
forth,  and  the  informality  was  such  that  it  ought  to 
have  been  well  known  to  the  parties  biefore  the  trial, 
and  as  to  which  the  opinion  of  the  Court  was  so  strongly 
expressed,  that  the  exceptors  were  found  entitled  to  the 
expense  of  discussing  the  bill,  now  moved  that  it  should  be 
made  a  condition  of  deferring  the  trial  now,  that  the  ex- 
ceptors should  be  paid  the  expenses  of  the  former  one  be- 
fore the  jury,  and  also  of  the  expense  they  had  been 
put  to  by  the  previous  commission  to  Malta.  By  ask- 
ing to  defer  the  trial,  and  to  adduce  new  evidence, 
the  other  party  were  conceding  their  inability  to  pro- 
ceed on  the  evidence  as  it  stood ;  and  it  was  a  hard- 
ship  to  hang  up  the  proceedings,  as  there  had  very 
lately  been  laid  on  the  exceptors  inhibitions  to  a  great 
extent,  and  it  was  keeping  up  that  diligence  indefinitely 
till  the  issue  of  this  commission  to  Malta. 

Lord  President* — ^It  is  no  doubt  competent  to  adduce  addi« 
tional  evidence  where  a  new  trial  is  granted  on  a  bill  of  excep- 
tions ;  but  the  question  is,  must  the  party  adducing  the  addi- 
tional evidence  pay  previous  expenses  ? 

Lord  Corehouse. — The  defenders  here  were  entirely  to  blame 
for  bringing  forward  a  document,  on  which  the  case  turned,  as 
evidence,  and  which  was  quite  incompetent  in  law.  In  the 
circumstanoea,  I  think  the  party  most  pay  previous  expenses, 
to  enable  them  to  take  the  benefit  of  this  commission  to  Bfalta^ 
and  also  the  expense  the  exceptors  were  put  to  by  the  previous 
commission  to  Malta. 

Lord  CfilUes, — They  were  entirely  to  blame.  I  think  the 
payment  of  previous  expenses  must  be  made  a  condition  oi  post- 
poning the  trial. 

Lord  Mackenzie  concurred. 

The  Court  postponed  the  trial  of  which  notice  had 
been  given,  but  made  it  a  condition  of  doing  so,  that 
the  exceptors  should  be  paid  the  expense  of  the  previous 
trial,  and  of  the  commission  to  take  evidence  in  Malta. 

Act.  D.  M'Neill;  Orr    and  Bfartin,  W.S.,  Agents Alt. 

Dean  of  Faculty  (Hope);   Wotherspoon  and  Mack,   W.S., 
AgenU..^ury  Clerk [G.D.F.] 
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1th  July  1837. 

Second  Diyisxon (J.D.M.) 

No.  340. — John  Russell,  Suspender,  v.  James  Rae, 

Respondent, 

Process — Competency — Suspension — Conclusion  —  Unanimous 
opinion  of  whole  Court,  that  a  bill  ofguapension,  which  con- 
tained  no  conclusion  for  suspending  th'i  letters  and  charge, 
hut  only  a  prayer  "for  letters  of  suspension  in  the  premises" 
was  competent,  and  a  sufficient  warrant  for  introducing  into 
the  expede  letters  the  usual  conclusion  for  suspending  the  let- 
ters and  charge  simplidter,  but  that  this  was  a  departure  from 
correct  style,  and  only  sanctioned  in  respect  of  "  a  very  con- 
siderable discrepancy  in  the  practice  of  the  Bill-  Chamber  of 
late  years.** 

The  suspender  presented  a  bill  of  suspension  of  a 
charge  on  letters  of  homing  for  the  sum  of  £410,  as 
the  price  of  certain  heritable  subjects  purchased  by 
him  from  the  respondent,  upon  objections  to  the  pro* 
gress  of  titles  offered.  The  bill  contained  no  conclu- 
sion for  suspending  the  letters  and  charge,  but  only 
this  prayer : — "  Herefore  the  complainer  beseeches  your 
Lordships  for  letters  of  suspension  in  the  premises, 
without  caution  or  consignation,  in  common  form,  or 
otherways  upon  caution."  An  objection  was  taken  in 
the  Bill-Chamber  to  this  conclusion,  as  informal  and 
defective.  The  Lord  Ordinary  passed  the  bill  on  cau- 
tion, and  the  letters  of  suspension  were  expede.  The 
following  conclusion  was  inserted  in  them : 

"  Therefore,  and  for  other  reasons  to  be  proponed  at  dis- 
cussing hereof,  the  foresaid  letters  of  horning  and  charge,  and 
whole  grounds  and  warrants  thereof,  ought  and  should  be  sim^ 
pliciter  suspended,  without  caution  or  consignation." 

The  respondent  pleaded  no  process,  in  respect  (1.) 
the  bill  contained  no  conclusion  for  suspension  of  the 
diligence.  (2.)  There  is  no  warrant  for  the  conclusion  for 
suspension  of  the  diligence,  which  has  been  inserted  in 
the  expede  letters :  Brownlee  v.  Donald,  January  1829, 
Scottish  Jurist. 

The  suspender  pleaded — The  charger^s  plea  of  no 
process  is  not  maintainable,  in  respect  (1.)  that  he  did 
not  reclaim  against  the  Lord  Ordinary's  passing  the 
bill,  and  by  implication  repelling  the  objection  to  the 
form  of  the  prayer  of  the  bill  of  suspension.  (2.)  That 
on  its  merits  the  objection  is  groundless,  seeing  that 
bills  of  suspension,  with  a  prayer  in  the  terms  adopted 
by  the  suspender,  are  in  accordance  with  daily  practice 
in  the  Bill- Chamber.  And,  (3.)  That  a  warrant  for 
letters  of  suspension  <'  in  common  form,"  is  a  sufficient 
warrant  for  introducing  into  the  expede  letters  of  sus- 
pension the  conclusion  contained  in  the  present  letters, 
which  is  the  common  and  formal  conclusion  of  all  let- 
ters of  suspension. 

The  Lord  Ordinary  ordered  cases,  along  with  which 
were  produced  extracts  from  the  Signet  office,  of  the 
forms  of  passed  bills  of  suspension  since  January  1812. 

"  \4th  February  1837 The  Lord  Ordinary  having  con- 

sidered  these  revised  cases  for  the  parties,  makes  avizandam 
with  the  cause  to  the  Court,  and  appoints  copies  of  the  said 
revised  cases  to  be  put  into  the  boxes  of  the  Lords  of  the  Se- 
cond Division  of  the  Court,  within  eight  days  from  this  date, 
in  order  that  the  cause  may  be  reported. 

"  Note. — As  the  Court  may  possibly  think  it  proper  to  lay 
the  case  before  all  the  Judges,  the  Lord  Ordinary  will  not  enter 
into  the  details  of  the  argument.  He  will  only  say,  that  the 
impression  which  he  had  at  first  derived  from  an  experience  of 


five  yean  as  Lord  Ordinary  on  the  billB  in  session  time,  that  the 
form  of  the  bill  in  the  present  case  is  not  different  from  the 
forms  of  a  very  large  proportion  of  the  bills  received  and  passed 
in  the  Bill -Chamber,  is  amply  confirmed  by  the  result  of  the 
suspender's  inquiries,  as  appearing  from  the  appendix  to  his  re- 
vised case.  He  is  also  satisfied  that  the  decision  of  Lord  Core- 
house  in  the  case  of  Brownlee  v,  Donald,  is  not  a  judgment  on 
the  point  now  before  the  Court." 

The  cases  were  ordered  to  be  laid  before  the  whole 
Court,  and  the  following  unanimous  opinion  was  re- 
turned by  the  consulted  Judges : 

"  As  it  does  appear  that  there  has  been  a  very  considerable 
discrepancy  in  the  practice  in  the  Bill-Chamber  of  late  years, 
we  are  of  opinion,  Uiat  the  form  of  style  adopted  in  this  bill, 
which  is  the  warrant  for  the  letters  of  suspension,  may  be  sus- 
tained in  this  particular  case,  and  of  course,  that  the  objection 
to  the  competency  of  these  letters  should  be  repelled.  But  we 
are  clearly  of  opinion,  that  forms  of  style  ought  to  be  strictly 
adhered  to,  and  that  it  ought  not  to  be  left  to  practitione>*8  to 
deviate  from  the  proper  and  corrisct  style,  either  from  careless- 
ness, ignorance,  or  conceit  of  their  own.  And  we  are  of  opi- 
nion, that,  in  correct  style,  a  bill  of  suspension  ought  not  to 
pray,  in  vague  and  general  words,  for  letters  of  suspension  in 
the  premises  merely,  but  should  contain  a  distinct  conclusion, 
drawn  from  the  narrative  and  grounds  of  suspension,  pra^-ing 
that  the  decree  and  charge,  and  whole  grounds  and  warrants 
thereof,  should  be  suspended,  and  then  should  follow  a  prayer 
for  letters  of  suspension,  under  which  may  be  obtained  a  decree 
suspending  the  diligence,  according  to  the  tenor  of  the  conclu- 
sion in  the  bill. 

"  And  we  are  of  opinion,  that  an  Act  of  Sederunt  founded 
on  this  opinion  should  be  passed,  and  inserted  in  the  books  and 
published  in  common  form,  that  none  may  plead  ignorance.** 

At  advising,  their  Lordships  of  the  Second  Division 
concurred  in  the  above  opinion,  and  repelled  the  ob- 
jection to  the  competency  of  the  conclusion  of  the  let- 
ters of  suspension,  but  found  no  expenses  due  to  the 
suspender. 

Lord  Ordinary,  Moncreiff.— ^cf.  Dean  of  Faculty  (Hope), 
Paterson;    Campbell    and    Macdowall,    S.S.C.,     Surrender's 

Agents Alt.   W.   Bell;   John  Cullen,   W.8.,    Respondent's 

Agent [J.D.M.] 


nth  Jufy  1837. 
First  Division (G.D.F.) 

No.  341. — Wii-LiAM  WoTHERSPOON,  PuTsuer^  V.  Wil- 
liam EwiNO  and  Andrew  Bell,  his  Trustee^  J9e- 
fenders, 

Process^Agent  and  Client — Accounts,  Taxation  of— A.  S., 
6th  Februai7  1806— Adjudication,  First—Ceasio— Bank- 
rupt— A  writer  having  obtained  from  his  client  a  minute, 
holding  the  agent's  accounts  to  be  correct,  and  therton,  ititk- 
out  having  had  them  taxed  by  the  auditor,  a  decree  of  consti-^ 
tution  was  obtained  in  absence  of  the  client ;  and  the  writer 
raised  and  e^gecuteda  summons  of  adjudication,  which,  as  being 
a  first  adjudication,  was  by  the  Lord  Ordinary  ordered  to  the 
walls,  and  to  be  intimated  in  the  usttal  manner —  T'he  Court  re- 
called that  interlocutor,  and  allowed  the  trustee  of  the  client^ 
who  had  meantime  tahen  the  benefit  o/'cessio,  to  appear  and 
state  defences  to  the  ground  of  debt  on  which  the  adjudieaties 
proceeded,  in  respect  that  the  agent  had  failed  to  comply  wiih 
the  terms  of  the  Act  of  Sederunt,  6th  February  lB06,wkkk 
provides,  that  where  an  agent  '*  shall  rather  choose  to  raite  a 
summons  for  payment  of  an  account,  the  Lord  Ordinary  befon 
whom  the  process  may  come,  shall  remit  the  account  to  the  au- 
ditor of  Court,  and  no  decreet  shall  be  pronounced,  either  » 
absence  or  after  having  heard  parties,  without  a  report  hanMfi 
been  made  by  the  auditor."  Obiter  on  the  bench,  that  the  di- 
cree  of  constitution  was  null  and  void. 

Wotherspoon,  as  the  professional  agent  of  Ewiog. 


1837.] 
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had  rendered  a  business  account  to  the  amount  of  be- 
tween £2003  and  £3000,  and  having  obtained  f^om 
Ewing  a  minute,  stating  that  he  agreed  to  hold  the 
accounts  correct  at  the  sum  of  £2481.  14.  6.,  he  ob- 
tained decree  of  constitution  in  absence  against  him  on 
18th  February  1837.  On  that  decree  Wotherspoon 
raised  and  executed  a  summons  of  adjudication,  which 
was  thereafter  called  in  Court ;  and  the  Lord  Ordinary, 
23d  May  1837, 

*'  in  respect  it  is  stated  that  this  is  the  first  process  of  adjudica- 
tion brought  against  the  defender  of  the  subjects  libelled,  ap- 
points intimation  thereof  to  be  made  in  the  ininute-book,  and 
on  the  walls  of  the  Parliament- House,  to  all  the  other  creditors 
of  the  defender,  for  the  purposes  and  in  the  form  prescribed  by 
the  Statutes  thereanent.'* 

Before  the  date  of  the  Lord  Ordinary's  interlocutor, 
and  on  17th  May,  Ewing,  becoming  involved,  had  been 
found  entitled  to  the  benefit  of  cessio  before  the  SherifiT 
of  Edinburgh,  who  ordained  him  to  execute  a  disposi- 
tion omnium  bonorum  in  favour  of  Mr  Bell,  for  behoof 
of  creditors.  The  trustee  then  appeared,  and  present- 
ed a  reclaiming  note  against  the  Lord  Ordinary^s  inter- 
locutor, praying  the  Court 

"  to  recal  or  alter  the  interlocutor  complained  of,  and  to  remit 
to  the  Lord  Ordinary  to  receive  defences  for  the  reclaimer,  or 
to  do  otherwise  as  to  youi  Lordships  may  appear  just." 

In  the  defences  which  were  appended  to  the  sum- 
mons of  adjudication  and  reclaiming  note,  the  trustee 
stated,  that  at  the  time  of  calling  the  summons  of  ad- 
judication, the  bankrupt  was  not  in  a  condition  to  ap- 
pear and  oppose  the  action  ;  and  the  following  defences 
were  accordingly  stated:  (1.)  The  decreet  of  consti- 
tution on  which  the  adjudication  proceeds,  was  pro- 
nounced in  absence,  and  though  the  debtor,  by  a  mi- 
nute, agreed  to  hold  the  claim  at  £2481,  which,  it  is 
believed,  exceeds  the  accumulated  debts  of  all  the  other 
creditors,  yet  that  minute  will  not  avail  the  pursuer,  as 
Ewing  was  then  bankrupt ;  and  it  having  been  granted 
to  the  prejudice  of  his  prior  creditors,  it  is  null  and 
void,  and  liable  to  be  set  aside  at  the  instance  of  the 
trustee  for  the  body  of  creditors*    (2.)  The  defender 
is   in  a  situation  instantly  to  instruct  that  the  debt 
libelled  on  is  not  due,  and  not  properly  constituted, 
there  having  been  no  report  by  the  auditor,  in  terms  of 
the  Act  of  Sederunt,  6th  February  1806,  which  pro- 
vides, in  questions  for  business  accounts  between  agent 
and  client,  that  "  whenever  an  agent  shall  rather  choose 
to  raise  a  summons  for  payment  of  an  account,  the 
Lord  Ordinary  before  whom  the  process  may  come, 
shall  remit  the  account  to  the  auditor  of  Court ;  and 
no  decreet  shall  be  pronounced  either  in  absence  or 
after  having  heard  parties,  without  a  report  having  been 
made  by  the  auditor."     (3.)  The  defender  denies  that 
Ewing  was  due  the  sums  for  which  the  present  adju- 
dication is  brought,  as  will  appear  when  the  pursuer's 
accounts  are  examined  and  reported  on  by  the  auditor 
of  Court ;  and  as  in  that  view  the  adjudication  would 
npt  be  available  to  the  pursuer,  though  he  were  to  ob- 
tain a  decreet  of  adjudication,  the  inquiry  now  pro- 
posed, as  to  the  accuracy  of  his  claims,  is  even  favour- 
able for  the  pursuer  himself.    (4.)  The  pursuer  is  the 
less  excusable  in  pressing  forward  his  case,  as  he  retains 
the  whole  of  the  title-deeds  of  the  heritable  subjects 
belonging  to  the  bankrupt,  which  he  maintains  are  hy- 


pothecated to  him  for  payment  of  his  account,  though 
to  what  extent  they  can  be  made  available  to  him,  must 
be  matter  for  after  inquiry.  (5.)  In  any  view,  the  de- 
fender will  be  entitled  to  be  conjoined  with  this,  the 
first  adjudication  against  Ewing,  and  he  will  be  in  a 
condition  to  crave  to  be  conjoined,  in  terms  of  the 
Bankrupt  Act,  before  the  defences  now  stated  can  be 
disposed  of. 

At  advising. 

Solicitor' General  argued,  that  in  terms  of  the  Act 
of  Sederunt,  1806,  the  accounts  ought  to  have  been  re- 
mitted to  the  auditor  for  taxation  before  Wotherspoon 
took  decree  of  constitution.  Objections  are  now  stated 
to  the  ground  of  debt,  and  the  Court,  in  the  face  of 
that  statement,  cannot  privilege  this  creditor,  who  was 
bound  by  the  Act  of  Sederunt  to  have  had  his  accounts 
taxed. 

Lord  CriUies. — I  think  the  decree  of  constitution  is  null  and 
void ;  I  can  pay  no  regard  to  it  after  the  express  terras  of  the 
Act  of  Sederunt. 

Lord  Corehouse 1  do  not  go  the  length  of  saying  that  the 

decree  is  null  and  void ;  but  this  is  a  first  adjudicadon,  and 
there  is  no  race  of  diligence,  nor  is  any  reason  alleged  for  baste. 
If  we  do  not  recal  the  interlocutor,  every  action  of  adjudication 
will  fall  to  be  passed ;  but  only  reserving  all  objections  contra 
executionem.  The  terms  of  tha  Act  of  Sederunt  are  express ; 
I  am  for  altering. 

Lord  Mackenzie, — I  do  not  go  so  far  as  Lord  Gillies,  but  I 
see  no  reason  in  this  case  for  deviating  from  the  common  way. 
Time  has  not  been  given  to  lodge  defences,  and  the  Act  of  Se- 
derunt says  it  is  only  after  bearing  parties.  I  think  the  interlo- 
cutor must  be  recalled. 

Lord  President. — It  is  a  first  adjudication,  no  doubt;  but  I 
do  not  know,  though  the  Act  of  Sederunt  is  express,  that  a 
party  shall  not  be  entitled  to  waive  it,  if  he  choose,  as  Ewing 
appears  to  have  done  by  the  minute. 

Lord  Corehouse. — If  this  had  been  a  second  adjudication,  I 
do  not  know  that  we  should  have  come  to  the  same  determi- 
nation. 

Lord  Gillies That  may  be  a  different  point,  no  doubt,  but 

I  shall  reserve  myself  for  it  until  it  comes. 

The  Court 

*'  recal  the  interlocutor  reclaimed  against,  and  remit  to  the 
Lord  Ordinary  to  bear  parties  as  craved,  reserving  all  questions 
of  expenses." 

Lord  Ordinary,  Fullerton. — Act,  Dean  of  Faculty  ^Hope)  ; 
Wotherspoon  and  Mack,  S.S.C,  Agents Alt,  Soliator- Ge- 
neral (Rutherfurd),  L'Amy;  Alexander  Robertson,  W.S., 
Agent,— D.,  Clerk fG.D.F.l 


UthJuli/lB37. 

First  Division (G.D.F.) 

No.  342. — Miss  Helen  Ramsat,  Petitioner, 

Process — ^Ranking  and  Sale — Interlocutor  of  Ranking — Pay- 
ment to  Account  before — Before  an  interlocutor  of  ranking 
was  pronounced  in  a  process  of  ranking  and  sale,  a  preferable 
real  creditor,  to  whose  claim  no  objection  was  stated  by  any 
party,  applied  to  the  Court  for  a  warrant  on  the  purchasers 
of  the  property  to  make  a  payment  to  account  of  the  credi- 
tor's claims ;  it  being  stated  that,  by  waiting  till  the  discussion 
of  objections  taken  to  personal  claims,  the  purchasers  who 
were  to  pay  at  next  Martinmas  would  be  entitled  to  consign 
in  bank,  in  consequence  of  which  the  bankrupt  estate  would 
suffer  by  a  loss  of  interest —  The  Court  sustained  the  appli- 
cation, the  common  agent  having  appeared  and  stated  no  ob- 
jection. 

The  petitioner,  who  was  a  real  creditor  of  the  late 
John  Ramsay,  Esq.  of  Barra,  brought  a  process  of 


604 


REPORTS  OF  CASES  DECIDED 


fJoly 


ranking  and  sale  of  certain  of  hia  lands,  which  were 
accordingly  disposed  of  at  a  price  exceeding  the  amount 
of  the  debt  due  to  the  petitioner.  In  the  state  of  in* 
terestSy  and  order  of  ranking,  the  common  agent  pro- 
posed to  rank  her,  after  a  small  claim  of  £2.  5.  4.  due 
to  a  writer  for  his  account,  and  preferable  in  respect  of 
his  hypothec,  seamdo  loco  on  the  fund  for  the  amount 
of  her  debt  No  objection  was  stated  to  the  daim  of 
the  petitioner,  nor  to  the  proposal  of  the  common  agent ; 
but  as  there  were  olgeetions  to  several  of  the  personal 
claims, 'it  was  stated,  that  an  acyustment  of  matters 
was  likely  to  be  delayed,  in  consequence  of  which  the 
purchasers  of  the  property,  who  were  to  pay  at  Martin- 
mas, would  then  be  entitled  to  consign  the  amount  in 
bank,  and  a  defalcation  of  interest  would  arise  to  the 
prejudice  of  the  personal  creditors.  In  these  circum* 
stances,  though  no  interlocutor  of  ranking  had  been 
pronounced,  the  petitioner  prayed  the  Court  to  grant 
warrant 

*'  t(H  and  ordain  the  retpective  pardiasers  of  the  said  three  lots 
to  pay  the  petitioner  the  following  sums  to  account  of  her  claim, 
▼iz.  the  said  John  Bamsay  and  James  Shepherd,  as  his  factor 
loco  tutoru,  to  pay  to  the  petitioner  the  sum  of  £6520,  being 
the  price  oflot  first,  after  deducting  £173  as  the  estimated  value 
of  the  excambed  portion  of  Disblair,  not  embraced  in  the  peti- 
tioner's security ;  the  said  Sii^  John  Forbes  to  pay  to  the  peti- 
tioner the  sum  of  £3441. 0. 10.,  being  the  full  price  oflot  second; 
and  the  said  Mrs  Susan  Innes  or  Ramsav  to  pay  to  the  peti- 
tioner the  sum  of  £4038.  19.  2.  in  part  of  the  price  of  lot  third 
of  the  said  lands,  amounting  in  all,  the  said  three  sums,  to  the 
sum  of  £14,000  Sterling,  with  the  legal  interest  of  each  of  the 
said  sums  respectively,  since  the  term  of  Whitsunday  last  1837, 
till  paid,  or  such  other  sums  as  may  appear  to  your  Lordships 
to  be  proper  in  the  circumstances  of  the  case,  to  account  of  the 
petitioner's  daim  against  the  bankrupt  estate ;  or  otherwise  to 
do  in  the  premises  as  to  your  Lordships  shall  seem  proper." 

Lord  Fullerton  reported  the  case,  stating,  that  the 
only  point  was,  whether  the  application  were  compe- 
tent before  an  interiocutor  of  ranking  was  pronounced. 

The  common  agent  appeared  by  counsel,  and  stated 
that  the  application  had  been  served  on  him,  and  that 
he  had  no  objections  to  the  prayer  being  granted ;  and 
there  being  no  opposition,  the  Court 

"grant  warrant -to,  and  ordain  the  said  several  purchasers  to 
midce  payment,  as  craved,  of  the  several  sums  specified,  with 
the  interests  thereof,  and  decern." 

Lord  Ordinary,  Fullerton Act.  Spalding;  James  Shep- 
herd, W.S.,  Agent, — For  Common  Agent^  Dingwall;  John 
Jopp,  W.8 — S.,  C&rA.— [G.D.P.] 


nth  July  1837. 

PiKST  Division (G.D.P.) 

No.  343. — The  Right  Hon.  William  Lobd  Paw- 
mure,  Sib  James  Carnegie,  Bart^  and  Others, 
Suspenders,  v.  William  Sharps  and  Others, 
JRespondenis. 

Church~~Poor_Act  of  Privy  Council,  1693~.Heritors~.Pri- 
vate  Chapel — Suspension  and  Interdict — Petition  and  Com* 
plaint^ii  chapel  having  been  erected  by  voluntary  contrUm- 
lions  on  the  church-extension  scheme,  with  the  view  of  being 
tahen  into  the  establishment,  the  managers  offered  it  to  the 
establishment,  under  the  condition  of  the  collections  made  at 
the  door  beina  applied  for  the  purposes  of  the  chapel  till  en- 
dowed.  A  bill  of  suspension  was  presented  by  the  heritors  of  the 
parish  for  interdict  against  the  managers  applying  the  eoQee^ 
tiMsmadeat  the  door  of  ihs  chapel  **otherwi^thsmfor  the 


.  purpose  qf  paying  over  and  aecounting  fir  the  same  to  the 
kirh'Session  qfthe  parish,  in  order  to  be  applied  for  the  main" 
tenance  of  the  poor,  and  other  purposes  as  directed  by  law.'* 
Before  the  question  was  advised,  tne  General  Assembly  had 
approved  of  the  constitution  of  the  chapel,  in  which  the  above 
condition  was  inserted,  Intt  it  was  not  made  part  of  the  estoh- 
Ushment,  and  no  disfunction  from  the  original  pansh  had  been 
effected,  and  no  parish  district  had  been  assigned  to  Ae  cktqteL 
M  these  circumstances,  without  deciding  the  general  question 
raised,  the  Lord  Ordinary,  proceeding  on  the  proclamation  of 
the  Privy  Council,  passed  the  bill,  and  granted  interdict  against 
paying  assay  or  appropriating  **  one^half  of  the  coOeetions"  tUl 
the  rights  of  parties  should  be  determined  m  the  process  to 
follow  thereon,  and  the  Court  adhered  to  the  Lord  Ordinary's 
interlocutor. 

Interdict,  Breach  of—Church — Poor — Process — The  heritors 
of  a  parish  presented  a  bill  of  suspension  and  interdict  against 
the  managers  of  a  chapel,  erected  by  private  contributions, 
from  puying  assay  the  collections  received  at  the  door,  in  re- 
spect th^  claimed  the  same  for  the  parish  poor  ;  and  the  Lord 
Ordinary  granted  interdict  against  the  respondents Jivm  **  mah- 
ing  any  appropriation"  of  the  coUectiams  till  the  Sill  should  be 
advised  with  answers.  Thereafter,  the  respondents  having 
stationed  two  plates  at  the  chapel  door,  labelling  the  one  as 
the  plate  for  the  poor  of  the  parish,  and  the  other  for  behoof 
of  the  chapel,  the  heritors  presented  a  petition  and  eomphiint 
as  for  breach  of  interdiet-~- Circumstances  in  which,  though  the 
ease  was  arranged,  opinion  expressed,  that  a  breach  of  in^ 
terdiet  (as  granted  by  the  Lord  Ordinary)  had  beem  conmit- 
ted. 

In  October  1834,  resolutions  were  passed  at  a  pub- 
lic meeting  held  in  Brechin,  expressive  of  the  necessity 
of  procuring  the  erection  of  an  additional  place  of 
worahip  in  connection  with  the  establishment.  The 
respondents  were  appointed  a  committee  to  reoeire 
contributions.  Three  hundred  pounds  were  given  by 
three  of  the  suspenders.  One  hundred  and  seventy- 
five  pounds  were  received  from  the  church-extension 
committee,  and  the  remainder  was  collected  among 
the  working  classes.  A  church,  containing  864  ut* 
tings,  was  buUt  at  the  cost  of  £1000,  and  there  re- 
mained a  debt  of  £100  on  the  building.  The  respon- 
dents, who  were  appointed  trustees  and  managers  of 
the  building,  to  the  effect  of  seeing  '<  that  the  property 
shall,  in  all  time  coming,  be  appropriated  as  a  place  of 
worship  in  connection  with  the  Church  of  ScoUand,  as 
at  present  by  law  established,"  on  7th  December  1S36, 
on  the  narrative  that  the  proposed  building  had  been 
erected,  applied  to  the  presbytery  of  Brechin,  praying 
that  body  *'  to  approve  of  the  erection  of  said  church 
as  having  been  necessary  and  expedient  in  the  cnrenm- 
stances  of  the  parish,"  <<  and  to  take  the  steps  neces- 
sary to  obtain  for  it  a  constitution,  by  appointii^  the 
ministers  and  kirk-session,  and  the  heritors  of  the 
parish,  the  Magistrates  of  the  burgh,"  and  all  others 
concerned,  to  be  summoned,  <*  in  the  usual  manner,  to 
attend  before  your  Reverend  Court  for  their  interest, 
in  the  subject  of  this  petition,  and  to  hear  and  see  the 
constitution  proposed  for  said  church,  and  to  consider 
of  the  district  proposed  to  be  allotted  aa  a  parish, 
quoad  Macro,  thea^or ;  or  to  do  otherwise  and  farther 
in  the  matter,  according  to  the  laws  of  the  ehorc^,  as 
may  seem  meet." 

Li  the  constitution,  as  submitted  to  the  P^reebytay, 
it  was  proposed  by  article 

"  3.  That  the  letting  of  seats,  and  the  management  of  seat- 
rents,  and  other  funds  arising  from  collections,  donations,  or 
any  other  source,  shall  be  vested  in  the  maaagen  deeted,  as 


18S7.] 


IN  THE  COURT  OP  SESSION,  Ac- 


605 


iras 


afterwaras  provided ;  and  tbe  money  collected  by  them  sliall  be 
paid  into  the  fundi  of  the  church,  for  the  purposes  after  sped* 
fied." 

It  was  farther  proposed, 

"16.  That  after  laying  aside  such  a  sum  as  shall  he  thought 
proper  for  poor  communicants,  the  expense  of  communion  de- 
menta,  each  time  the  sacrament  is  dispensed,  shall  be  defrayed 
out  of  the  collections  made  on  those  occasions,  and  should 
these  be  found  insufficient,  out  of  the  funds  of  the  church. 
That  £18  annually  be  allowed  to  the  minister  out  of  the  funds 
of  the  church  for  his  expenses  at  the  communion  season. 

"  17.  That  the  stipend  shall  not  be  less  than  £150  Sterling 
per  annum,  prorided  the  revenue  of  the  church  admit,  payable 
half-yearly,  in  equal  portions,  at  the  term  of  Whitsunday  and 
Martinmas,  and  that  it  shall  be  increased  as  the  funds  admit. 

"  18.  To  secure  a  maintenance  for  the  minister,  a  bond,  to 
the  satia&ction  of  the  Presbytery,  shall  be  executed  by  the 
managers,  and  others  who  may  join  with  them,  by  guaranteeing 
him  in  the  yearly  money  stipend  of  not  less  than  £80,  so  long 
as  he  continues  in  the  charge,  and  so  long  as  a  permanent  en- 
downoent  of  not  less  than  £100  per  annum  shall  not  be  secured 
by  Act  of  Parliament,  allocation  out  of  the  teinds,  or  mortifi- 
cation by  the  heritors,  or  otherwise. 

*'  19.  That  until  a  pernument  endowment  of  not  less  than 
£100  per  annum  shall  be  secured  by  Act  of  Parliament,  alloca- 
tion out  of  the  teinds,  or  mortification  by  the  heritors  or  other- 
wise, and  until  the  whole  debt  of  the  church  be  liquidated,  the 
entire  collections  at  the  church  doors  shall  be  applied  to  pur- 
poses connected  with  the  church  or  parish,  at  the  disposal  of 
the  managers,  and  for  that  purpose  paid  into  the  funds  of  the 
same,  and  that  whenever  such  endowment  shall  be  secured, 
and  the  debt  liquidated  as  aforesaid,  it  shall  be  in  the  power  of 
the  Presbytery  to  ^  the  future  destination  of  the  collections, 
and  the  proportions  thereof." 

At  the  meeting  of  Presbytery,  on  8th  March  18379 
for  hearing  parties,  the  heritors  objected  to  the  appro* 
priation  of  the  collections,  as  provided  by  article  19» 
and  claimed  the  whole  for  behoof  of  the  poor ;  whereon 
the  Presbytery  submitted  to  the  consideration  of  the 
ensuing  General  Assembly,  the  ITth,  18th,  and  19th 
articles  of  the  constitution. 

Before  the  meeting  of  Assembly,  the  complainers 
having  resolved  <'  to  bring  the  question  to  issue  before 
the  oSy  Court  competent  to  decide  it,  presented  a  bill 
of  suspension  and  interdict  against  the  managers  of 
the  new  chapel,  concluding  that  they  should  be 

'*  interdicted  and  discharged  from  making  or  applying  the  col- 
lecdons  at  the  said  new  church  or  chapel,  in  the  manner  com- 
plained of,  so  as  to  interfere  with,  reduce,  or  intercept  the  or- 
dinary collections  in  use  to  be  made  at  the  parish  church,  or  to 
withhold  the  same  from  the  heritors,  and  ministers,  and  kirk- 
session  of  the  parish,  at  least  the  said  persons  complained  of, 
and  all  others  concerned,  ought  and  should  be  interdicted  and 
discharged  from  making  or  applying  such  collections  otherwise 
than  for  the  purpose  of  paying  over  and  accounting  for  the  same 
to  the  kirk-session  of  the  parish,  in  order  to  be  applied  for  the 
maintenance  of  the  poor,  and  for  other  purposes  as  directed  by 
Uw." 

On  12th  May  1837,  the  Lord  Ordinary  made  the 
following  deliverance : 

'*  To  see  and  answer  within  fourteen  days,  and  to  be  inti- 
mated ;  and,  in  the  meantime,  grants  the  interdict,  to  the  effect 
of  prohibiting  the  respondents,  as  managers  of  the  new  church 
or  chapel  complained  of,  from  making  any  appropriation  of  the 
funds  collected  by  them  at  tbe  church  door,  till  the  bill  be  ad- 
vised with  answers.*' 

The  respondents  gave  in  answers,  stating  that  this 
was  an  unendowed  church,  or  private  preaching  sta- 
tion, having  no  connection  with  the  establishment,  and 


not  even  sanctioned  by  the  kirk-session  of  the  bounds ; 
That  the  stipend  of  tiie  proposed  minister  had  to  de- 
pend on  voluntary  contributions  at  the  church  door, 
and  on  the  seat  rents,  which  it  was  necessary  to  keep 
low :  That  frequenters  of  the  church,  in  connection 
with  the  establishment  or  not,  were  entitled  to  give 
their  offerings,  without  being  demandable  by  the  heri- 
tors for  the  poor ;  and  that  there  was  no  authority  for 
holding  that,  in  the  circumstances,  these  offerings  might 
not  be  appropriated  for  behoof  of  the  building ;  and 
that,  in  principle,  the  heritors  had  no  more  control 
over  contributions  given  at  the  door  of  this  new  church, 
than  they  had  over  offerings  made  at  the  doors  of  dis- 
senting congregations.  .  As  to  collections  actually  made, 
they  clearly  had  no  right  after  the  case  of  Neilston ; 
and  that  the  right  which  heritors  had,  by  the  Act  1693, 
referred  only  to  collections  nuMie  by  the  session  at  the 
door  of  the  proper  parish  church,  but  not  to  collections 
made  at  establishments,  in  which  the  session  of  the 
parish  had  no  voice  or  means  of  controL 

On  29th  May,  and  before  the  disposal  of  the  case 
by  the  Lord  Ordinary,  the  General  Aasembly  approved 
of  the  17th  and  18th  articles ;  but 

"  considering  that  the  heritors  of  the  parish  object  to  the  nine- 
teenth article  thereof,  and  state  that  the  legality  of  the  applica- 
tion of  the  collections  in  the  church,  or  at  the  church  door, 
directdl  by  that  article,  is  actually  under  trial  in  the  ciril  court, 
and  that  an  interdict  against  it  has  been  granted,  find  that 
it  is  not  expedient  at  present  to  approve  of  that  article,  and 
that  the  clause  ought  to  be  omitted ;  but  recommend  earnestly 
to  all  the  parties  coneemed  to  come  to  an  agreement  on  the 
subject.*' 

"  9th  June  1837 The  Lord  Ordinary  having  considered 

this  bUl  and  answers,  and  heard  counsel  thereon,  passes  the  bill, 
and  so  &r  continues  the  interdict  on  the  respondents  as  to  pro- 
hibit them  from  paying  away  or  appropriating  one-half  of  the 
collections  drawn  from  parties  attending  the  church  mentioned 
in  the  bill,  on  occasion  of  dirine  sendee,  till  the  rights  of  parties 
are  finally  discussed  in  the  process  to  follow  hereon. 

"  Note, — It  was  admitted  by  counsel  at  the  debate  that  this 
hill  should  be  passed  to  put  the  question  into  a  course  for  deli- 
berate discussion.  Tbe  only  question  at  present  urged  was  as 
to  the  propriety  of  an  interim  interdict.  And  as  to  this  tbe. 
Lord  Ordinary  has  little  doubt  The  collections,  if  paid  away, 
cannot  be  reclaimed ;  at  least  they  could  not  be  so  without  sub- 
jecting the  respondents  or  the  clergyman  who  might  take  them, 
to  great  hardship.  The  interdict  is  confined  to  one-half  of  the 
collections,  because  the  proclamation  of  the  Privy  Council  in 
1693,  ratified  by  Parliament,  directed  only  one-half  of  the  col- 
lections at  the  church  doors  to  be  paid  over  to  the  heritors  for 
support  of  the  poor.  The  other  half  falls  under  the  administra- 
tion of  the  kirk-session ;  and  as  neither  the  kirk-session  of  the 
original  parish,  nor  of  the  new  church  (if  there  be  any  session 
yet  chosen  for  it),  are  parties  to  this  question,  it  may  be  doubted 
if  the  heritors  can  ask  any  interdict  as  to  their  half.  On  the 
merits  of  the  question  it  would  be  premature  to  form  any  de- 
cided opinion  till  the  fiusts  of  the  present  case,  and  the  usage  in 
similar  cases,  can  be  more  fully  investigated  than  they  have  yet 
been.  At  the  same  time,  it  may  be  observed,  that  the  illegality 
of  making  any  collections  at  ordinary  parish  churches  to  inter- 
fere with  the  voluntary  contributions  for  the  poor  is  admitted. 
This  also  was  fully  recognised  in  the  case  of  Neilston  in  1831, 
where  the  minister  and  session  were  interdicted  from  setting 
down  plates  to  receive  contributions  for  a  law-suit  with  the 
heritors  to  enlarge  the  kirk :  See  the  interdicts  quoted  in  Fac. 
ColL,  1st  June  1831.  The  distinction  taken  here,  that  the 
churdi  under  the  care  of  the  respondents  is  not  the  parish  church, 
but  a  chapel,  presents  a  question  of  very  general  importance  for 
the  consideration  of  the  Court,  as  the  number  of  such  chapels 
or  diurchea  has  been  greatly  increased  of.  late ;  and  by  a  late 
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law  of  the  Supreme  Ecclesiastical  Body,  all  of  them  have  now 
a  certain  territoiy  annexed  to  them,  quoad  sacra,  so  that  if  they 
are  exempted  from  the  ordinary  statutory  laws  as  to  church  col- 
lections, it  must  interfere  materially  with  the  means  hitherto 
found  sufficient  for  the  support  of  the  poor.  This,  however, 
makes  the  present  a  case  of  deep  importance  to  the  country,  as 
the  system  of  providing  for  the  poor  in  Scotland  has  hitherto 
wrought  so  well  that  any  interference  with  it  is  greatly  to  be 
deprecated.  The  alleged  practice  in  Dissenting  Churches,  of 
appropriating  a  portion  of  each  day's  collection  to  the  expense 
of  the  church,  or  salary  of  the  minister,  is  obviously  inappli- 
cable ;  as  these  Dissenting  Churches  do  not  form  part  of  the 
Established  Church,  have  not  its  privileges,  and  are  not  sup* 
plied  by  ministers  in  connection  with  the  Establishment;  so 
that  the  proclamations  and  Statutes  do  not  apply  to  them.  At 
present,  it  may  fairly  be  doubted  how  far  any  new  chapels  or 
churches  can  be  erected  within  parishes  making  new  divisions 
of  the  territory  quoad  sacra,  and  in  many  cases,  perhaps,  with- 
drawing the  best  contributors  to  the  poor  from  the  parish 
church,  without  being  subject  to  the  proclamations  and  Statutes 
which  were  confessedly  binding  on  the  original  and  primary  pa- 
rochial incumbents,  and  all  who  have  any  control  over  the  parish 
church.  The  plea  of  the  managers  does  not  appear  so  clear  as 
to  entitle  them,  pending  the  suit,  to/ipply  and  pay  away  the 
collections  as  they  propose." 

The  respondents  reclaimed  generally  against  this  in- 
terlocutor, and  the  suspenders  in  respect  that  the  Lord 
Ordinary  did  not  grant  interdict  against  paying  away 
and  appropriating  the  whole  of  the  collections, 

*'  or  at  least  from  paying  away  or  appropriating  the  one-half 
thereof,  to  which  the  interdict  already  granted  does  not  apply, 
in  any  other  manner  than  by  paying  the  same  to  the  kirk-ses- 
sion, for  the  relief  of  the  poor,  and  other  purposes  recognised 
by  law,  and  under  an  obligation  to  account  for  the  same  to  the 
heritors  of  the  parish ;  or  to  do  otherwise  in  the  premises  as  to 
your  Lordships  shall  seem  meet." 

It  appeared  that  the  respondents,  immediately  after 
the  Lord  Ordinary's  interlocutor  granting  the  interdict, 
had  put  out  one  Sunday  two  plates,  with  labels  attach- 
ed, intimating  that  the  collections  in  the  one  were  to 
go  to  the  chapel  funds,  and  in  the  other  to  the  poor. 
Li  consequence  of  this  proceeding,  the  suspenders  pre- 
sented a  petition  and  complaint,  praying  the  Court  to 
grant  warrant  to  apprehend  the  respondents, 

*'  to  inflict  such  punishment  on  them  for  breach  of  interdict  and 
contempt  as  to  your  Lordships  shall  seem  proper ;  to  ordain 
them  to  put  out  no  other  plate  or  plates  at  the  door  or  doors 
of  the  said  church,  other  than  the  usual  and  ordinary  ones,  and 
this  without  any  label,  or  other  distinguishing  mark,  and  with- 
out taking  any  other  means,  direct  or  indirect,  for  marking  out 
the  said  collections  as  made  for  one  purpose  rather  than  another ; 
and  also  to  retain  in  the  meantime  the  whole  of  the  collections 
made  by  them  at  the  door  of  the  said  church,  without  in  any- 
wise disposing  of  the  same;  and  otherwise  to  conform  them- 
selves strictly  .to  the  interlocutor  pronounced  by  Lord  Cuning- 
hame.  Ordinary,  in  all  points ;  and  further,  to  find  them  liable 
in  the  expense  of  this  application,  and  procedure  to  follow 
hereon." 

Answers  were  put  in  by  the  managers  in  similar 
terms  to  those  contained  in  their  answers  to  the 
bill  of  suspension.  They  denied  that  they  had  com- 
mitted any  breach  of  interdict  by  the  use  of  the  two 
plates,  and  alleged,  as  they  were  desirous  that  people 
should  have  an  opportunity  of  contributing  to  the 
poor,  that  they  had  allowed  the  heritors  and  session 
a  privilege  which  they  had  not  previously  enjoyed, 
viz.,  of  having  a  plate  set  apart  for  behoof  of  the  poor, 
while  the  other  plate  was  placed  for  behoof  of  the 
church  ;  the  money  collected  remaining  unappropriated 


in  the  hands  of  the  respondents  till  the  decision  of  the 
Court  in  both  questions. 

Both  cases  came  to  be  advised  together  on  6th 
July. 

Lord  Corehouse, — I  thought  that  tliis  was  a  private  chapel, 
not  connected  iiith  the  Church  of  Scotland,  and  I  was  not  pre- 
pared to  grant  interdict  as  craved,  as  I  could  see  no  difference 
between  this  case  and  collections  made  by  a  preacher,  supposing 
he  had  got  the  use  of  any  bam ;  but  as  it  is  stated  from  the  bur 
thatthe  General  Assembly  has  approved  of  a  constitution,  there 
may  bj  a  difference.  I  should  like  to  see  the  proceedings  in 
the  cburcb  courts  before  I  decide. 

Lord  GilUes. — The  bill  of  suspension  and  interdict  was  pre- 
sented before  the  approval  of  the  Assembly ;  but  I  also  should 
like  to  see  the  constitution  before  deciding. 

The  Court  delayed  judgment  till  an  extract  of  the 
General  Assembly's  approval,  and  the  constitution  of 
the  church  should  be  produced. 

Lord  GiUies, — In  regard  to  the  petition  and  complaint,  T  see 
no  ground  for  holding  that  theie  has  been  a  breach  of  interdict. 
It  mav  be  an  appropriation,  in  one  sense  of  the  term,  but  not  an 
illegal  one. 

Lord  Corehouse I  am  rather  inclined  to  view  this  matter 

differently,  especially  after  the  case  of  Neilston ;  and  if  it  be 
clear  that  the  collections  were  to  go  to  the  poor,  the  session  has 
no  choice  but  to  apply  them  for  behoof  of  the  poor,  and  the  re- 
spondents have  no  title  to  retain  the  collections :  but,  before  de- 
ciding, I  should  also  like  to  see  the  constitution  and  the  approval 
of  the  Assembly. 

Lord  Mackenzie, — I  agree  ^ith  Lord  Corehouse  that  the  use 
of  the  two  plates  is  a  breach  of  the  interdict ;  for  I  am  inclined 
to  think  thai  any  arrangement  by  the  respondents  which  creates 
a  difficulty,  or  impedes  the  collection  from  being  appropriated 
for  behoof  of  the  poor,  is  a  breach  of  the  interact  which  has 
been  granted. 

Lord  Gillies If  you  look  at  the  words  of  the  interdict,  the 

Lord  Ordinary  had  only  in  view  the  use  of  one  plate. 

Lord  Corehouse, — The  putting  up  of  the  label  appears  to  me 
to  be  inappropriate,  in  the  sense  of  the  Lord  Ordinary's  inter- 
locutor ;  for  there  is  in  general  no  such  label  ever  affixed  to  the 
plates  at  the  doors  of  parish  churches. 

Judgment  was  however  delayed  till  the  disposal  of 
the  other  point.     At  advising  of  this  date, 

lAtrd  Mackenzie. — I  agree  with  the  Lord  Ordinary.  I  am 
not  prepared  to  disturb  the  interdict ;  and,  at  this  stage,  I  do 
not  mean  to  be  understood  as  pledging  myself  on  any  of  the 
points  of  law  raised  by  the  respondents. 

Lord  Corehouse, — I  am  of  the  same  opinion  as  Lord  Mac- 
kenzie ;  and  as  I  understand  the  bill  is  to  be  passed  to  try  the 
question,  I  reserve  myself  for  the  consideration  of  the  law  which 
may  be  involved  in  the  case. 

Lord  President  concurred. 

Lord  Gillies  stated  that  he  saw  considerable  difficulty  if  the 
case  of  Neilston  were  to  be  followed  out,  but  he  inclined  to 
pass  the  bill. 

The  Court  refused  the  reclaiming  note,  adhering  to 
the  Lord  Ordinarjr's  interlocutor  of  9th  June  passing 
the  bill ;  and  as  the  respondents  stated  that  they  had 
discontinued  the  practice  of  placing  two  plates  at  the 
church  door  as  complained  of,  the  petitioners  then  with* 
drew  the  penal  part  of  the  complaint,  and  the  Court, 

"  In  respect  it  is  stated  that  the  practice  of  keeping  two  plates 
for  collections  will  be  discontinued  whilst  the  interdict  is  in 
force,  find  it  unnecessary  to  pronounce  any  judgnaeiit  in  this 
case. 

Authorities  for  Suspenders. — Dunlop*8  Parochial  Law,  I 
Ed.  p.  220,  §  1.  Hill,  19th  June  1739;  M.  8011.  Heritors 
V.  Kirk- Session  of  Neilston ;  S.  and  D.  9  p.  ^9.  Act  of  Priry 
Ck>uncil,  1693. 
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Lord  Ordinary,  Cuninghame. — Act.  Dean  of  Faculty  (Hope), 

Penney;  Graham  Binny,  W.S.,  Agent Alt.  Solicitor-General 

(Rutherfurd),  Dunlop;  Thomas  Thomson,  W.S.,  Agent. — N., 
Clerk,— {G.D.Y.^ 

nth  July  IS37. 

Second  Division. — (J.D.M.) 

No.  344. — Duncan's  Trcstees,  Pursuers  Sf  Raisers. 

Honourable    Lady   Ddncan   and  Husband,   and 

I^iEUT.  Ai^xander  Duncan  Tait,  Defenders  and 

Claimants. 

Suoression  — Provisions  to  Children — Clause — Destination — 
Presumed  Intention — Liferent  and  Fee — Substitution-^  Con- 
ditional Institution — Trust—  Where,  in  a  mortis  causa  tru»t' 
disposition  and  settlement,  the  truster  provided,  that  his  prO" 
perty  should  be  converted  into  money y  and  his  trustees  were 
to  lay  out  the  residue  on  securities  in  their  oum  name,  and 
to  pay  over  the  annual  proceeds  thereof  to  his  widow;  **^  and 
after  her  decease,  to  pay  over  the  said  residue  and  remain' 
der  of  my  said  trust-estate,  and  the  rents,  issues,  or  profits 
accruing  therefrom,"  in  equal  halves,  to  his  two  grandchildren  ; 
declaring,  that  in  case  of  either  of  them  dying  without  issue,  his 
or  her  half  should  belong  to  the  other  ;  and  further,  if  the  widow 
should  die  during  the  minority  of  the  grandchildren,  the  trus^ 
tees  should  be  **  guardians  and  curators"  to  them  "for  manage 
ing  the  estate,"  until  they  should  respectively  attain  the  age  of 
twenty 'One — Held  by  the  majority  of  the  whole  Court,  that,  on 
the  decease  of  the  widow,  and  the  majority  of  the  grandchildren, 
the  trust  was,  in  conformity  with  the  above  expressions,  and 
other  clauses  of  the  deed,  at  an  end,  and  the  trustees  were 
bound  to  pay  over  the  residue  and  remainder  of  the  trust- estate, 
and  the  rents,  issues  and  profits  thereof,  to  the  grandchildren, 
without  any  provisions  or  restrictions  whatever, — it  being  con^ 
irary  to  the  presumed  intention  of  the  truster,  either  that  his 
grandchildren  should  have  a  mere  liferent,  or  that  the  trust 
should  be  permanently  kept  up  in  order  to  preserve  the  substi" 
tution,  in  case  of  either  of  them  dying  without  issue. 

The  late  Mr  Alexander  Duncan,  W.S.,  by  a  truBt- 
disposition  and  deed  of  settlement,  executed  by  him  on 
11  th  March  1820,  conveyed  his  whole  property  and 
estates,  heritable  and  moveable  (with  certain  excep- 
tions therein  specified),  to  Mrs  Mary  Simson  or  Dun- 
can, his  wife,  and  certain  other  persons,  including  the 
pursuers  of  the  present  action,  and  the  survivor  or 
survivors  of  those  who  should  accept ;  whom  all  failing, 
by  death  or  non-acceptance,  "  to  his  own  nearest  law- 
ful heirs  whatsoever,"  as  trustees  for  the  purposes 
therein  expressed. 

Mr  Duncan's  family  consisted  of  two  daughters, 
Ann  and  Mary,  the  mothers  of  the  defenders  respec- 
tively. Both  daughters  had  discharged  their  claims 
against  their  father  and  his  estate,  upon  receiving  bonds 
of  provision  for  £2000  each.  This  took  place  many 
years  previous  to  the  date  of  the  trust-settlement 

After  the  usual  clauses  providing  for  the  discharge 
of  the  testator's  debts,  funeral  expenses,  &c.,  and  also 
for  the  payment  of  certain  legacies  and  annuities  which 
were  constituted  by  a  separate  deed  executed  by  him 
of  the  same  date,  the  trust-settlement  contained  the 
following  provision : 

"  And  with  regard  to  the  rest,  residue,  and  remainder  of  the 
said  trust-estate,  and  the  value  and  proceeds  thereof  when  con- 
verted into  money,  including  as  a  part  thereof  the  capital  sums 
to  he  set  apart  or  reserved  for  answering  and  paying  the  several 
annuities  above  mentioned,  after  such  annuities  shall  cease  and 
be  no  longer  payable,  I  hereby  will,  direct,  and  appoint  the  said 
trustees,  and  the  survivors  or  survivor  of  them,  or  the  quorum 
aforesaid,  whom  all  failing  my  heirs  aforesaid,  to  lay  out  the  said 


residue  and  remainder  on  such  securities  as  they  shall  think  best, 
taking  the  rights  thereof  in  their  own  names,  and  to  pay  over  the 
annual  interests,  profits,  and  proceeds  thereof,  when  received  by 
them,  to  the  said  Mary  Simson  or  Duncan,  my  wife,  for  her  sup- 
port and  maintenance  during  all  the  days  of  her  life ;  and  after  her 
decease  to  pay  over  the  said  residue  and  remainderof  my  said  trust- 
estate,  and  the  rents,  issues,  and  profits  accruing  therefrom,  or  to 
assign  and  convey  the  rights  and  securities  of  the  same  (but  sub- 
ject always  to  the  payment  of  the  annuities  aforesaid)  in  man- 
ner following,  viz.,  one  just  and  equal  half  thereof  to  Mary 
Simson  Crawford,  my  granddaughter,  and  the  heirs  of  the  body 
of  the  said  Mary  Simson  Crawford ;  and  the  other  just  and 
equal  half  thereof  to  Alexander  Duncan  Tait,  my  grandson,  and 
the  heirs  of  the  body  of  the  said  Alexander  Duncan  Tait,  but 
under  this  provision  always,  as  it  is  hereby  expressly  provided 
and  declared,  that  in  case  the  said  Mary  Simson  Crawford,  my 
granddaughter,  shall  happen  to  decease  without  leaving  heirs, 
one  or  more  of  her  own  body,  the  half  of  the  residue  or  remain- 
der of  my  estate  hereby  settled  on  her  shall  belong  to  the  said 
Alexander  Duncan  Tait,  my  grandson,  and  the  heirs  of  his 
body  ;  and  on  the  other  hand,  if  he  shall  die .  without  leaving 
heirs,  one  or  more  of  his  body,  the  half  of  the  said  residue  and 
remainder  settled  on  him  shall  belong  to  the  said  Mary  Simson 
Crawford,  my  granddaughter,  and  the  heirs  of  her  body ;  and 
failing  both  my  said  grandchildren,  without  leaving  heirs  one 
or  more  of  either  of  their  bodies,  that  then  the  whole  of  the 
said  residue  and  remainder  shall  pertain  and  belong  to  my  own 
nearest  heirs  or  assignees  whatsoever,  wholly  exclusive  of  the 
legal  heirs  or  representatives  of  my  said  grandchildren,  or  either 
of  them,  and  also  exclusive  of  Henry  Twysden,  the  eldest  son 
of  Isobel  Duncan  or  Twysden,  my  neice,  and  the  heirs  of  his 
body ;  and  my  said  trustees  are  hereby  requested  and  autho- 
rised to  settle  and  secure  the  said  residue  and  remainder  of  my 
trust-estate  accordingly ;  but  without  prejudice  nevertheless  to 
the  said  Mary  Simson  Crawford,  my  granddaughter,  in  case  • 
she  shall  be  married,  to  settle  on  her  husband,  if  she  shall  think 
proper,  the  amount  or  value  of  one-half  of  what  she  shall  suc- 
ceed to  by  virtue  of  this  present  settlement ;  and  without  pre  • 
judice  also  to  the  said  Alexander  Duncan  Tait,  my  grandson, 
if  he  shall  marry,  to  settle  on  his  Avife,  if  she  shall  survive  him, 
a  jointure  or  litierent  annuity,  not  exceeding  £500  Sterling 
yearly,  to  be  paid  out  of  the  proceeds  of  what  he  shall  succeed 
to  by  virtue  of  this  settlement,  any  thing  herein  before  contain- 
ed to  the  contrary  notwithstanding." — ^'  And  in  case  my  said 
grandchildren,  or  either  of  them,  shall  happen  to  be  in  minority 
at  the  time  of  the  death  of  the  longest  liver  of  myself  and  my 
said  wife,  I  hereby  appoint  my  surviving  trustees  before  named, 
and  the  survivors  and  survivor  of  them,  or  the  quorum  aforesaid, 
to  be  guardians  and  curators  to  such  minor  or  minors,  for  man- 
aging the  estate  and  subjects  to  which  they  may  happen  to 
succeed  by  virtue  of  these  presents,  until  they  respectively  at- 
tain the  age  of  twenty-one  years  complete.*' 

Mr  Duncan  died  in  the  month  of  November  1821. 
His  wife,   who  survived  him  several  years,  died  in 
1825  ;  and  after  her  death,  the  defenders  attained  ma- 
jority. 

In  these  circumstances,  a  question  arose  npon  the 
construction  of  the  deed  of  settlement,  whether  it  im- 
ported an  immediate  provision  of  the  fee  of  the  residue 
of  the  estate  to  the  truster's  grandchildren,  or  merely 
of  a  liferent  thereof.  If  the  former  was  the  case,  then 
the  trust  v/as  at  an  end.  Accordingly,  the  pursuers, 
in  order  to  have  this  question  settled,  raised  the  pre- 
sent action  of  declarator  and  multiplepoinding.  In 
addition  to  the  usual  conclusions  of  a  multiplepoinding, 
the  summons  concluded  alternatively,  that  it  should  be 
found  and  declared, 

"  either  that  the  trust  created  by  the  said  Alexander  Duncan's 
trust-disposition  above  mentioned  has  come  to  an  end,  and  is 
now  ex{nred ;  or  that  the  said  trust  has  not  expired,  but  is  still 
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in  force,  and  most  oontintte  Co  nibiist  until  the  death  of  both 
the  truster's  grandchildren  before  named." 

Cases  were  ordered  by  the  Lord  Ordinary. 

Lieutenant  Tait  pleaded — That  the  trust  created 
by  the  disposition  of  the  late  Mr  Duncan  has  come  to 
an  end*  and  that  the  defender  is  entitled  to  immediate 
payment  of  his  share  of  the  residue  of  the  estate,  with 
past  accumulations,  and  that  the  trustees  have  no  fur- 
ther right  to  interfere  in  the  matter.  This  view  is  sup- 
ported by  the  following  considerations : — 1.  There  is 
no  provision  for  securing  the  permanence  of  the  trust, 
by  giving  it  to  the  heirs  of  the  trustees,  or  empowering 
them  to  assume  new  trustees.  The  truster  only  de- 
volves the  trust,  failing  the  trustees  appointed,  ^*  to  my 
own  nearest  lawful  heirs  whatsoever,**  t.  e,  to  the  de- 
fenders themselves,  who  are  the  pflurt^es  beneficially 
interested  in  the  trust,  and  who  are  to  become  trustees 
for  themselves.  Such  a  provision,  of  itself,  renders  it 
extremely  improbable  that  the  truster  hUended  to  secure 
the  permanent  working  of  the  trust.  2.  The  whole 
property  falline  under  Uie  trust  is  moveable ;  and  the 
presumption  of  law,  especially  in  moveable  property,  is 
against  tying  it  up  or  entailing  it,  and  against  the  sub« 
sistence,  for  a  series  of  years,  of  trusts,  to  the  prejudice 
of  those  having  the  beneficial  interest.  3.  The  only 
purpose  which,  on  the  truster^s  death,  prevented  the 
immediate  and  total  divestiture  of  the  trustees,  was  the 
annuity  to  Mrs  Duncan.  When  that  should  cease  by 
her  death,  they  are  directed,  not  to  give  a  liferent,  but 
to  pay  over  the  residue  in  equal  halves  to  the  defenders, 
and  this  is  to  take  place  although  there  are  other  an- 
nuitants, the  existence  of  whom  is  not  to  prevent  pay- 
ment ;  only  such  payment  is  to  be  ^*  subject  to'*  their' 
annuities.  There  is  an  express  direction  to  pay  over 
the  residue,  and  these  annuities  are  to  form  no  obstacle 
to  it.  This  is  quite  inconsistent  with  the  keeping  up 
of  a  substitution.  4.  Such  being  the  leading  direction 
of  the  trust,  even  if  the  subsequent  and  subordinate 
parts  of  the  deed  were  at  variance  with  it,  efiect  must 
be  given  to  that  leading  direction,  clearly  and  unequi- 
vocfJly  expressed,  rather  than  to  them.  5.  But  the 
subsequent  parts  of  the  deed  admit  of  an  explanation 
in  conformity  with  that  leading  direction.  They  clearly 
refer  to  either  of  the  defenders  dying,  without  leaving 
issue,  during  Mrs  Duncan's  lifetime.  Thus  the  provi- 
sion as  to  the  power  of  making  a  settlement  on  their 
respective  marriages,  in  fovour  of  their  qrauses,  relates 
to  the  case  of  tkfiiuure  succession,  as  still  suspended  by 
Mrs  Duncan's  liferent.  And  again,  it  is  expressly  pro- 
vided for  the  case  of  Mrs  Duncan  dying  during  the  de- 
fenders' minority,  that  the  trustees  shall  be  '^  guardians 
and  curators"  to  them,  "for  managing"  the  property  for 
them  till  they  attain  the  age  of  twenty«one.  Hence 
the  latter  parts  of  the  deed  are  in  no  way  inconsistent 
with  its  leading  purpose,  because  before  the  period  of 
payment,  namely,  the  extinction  of  the  liferent,  one  of 
the  grandchildren  might  have  died  without  issue,  in 
which  event,  the  share  of  the  one  so  deceasing  might 
be  held  to  go  to  the  other.  Nay,  even  after  pa3rment, 
if  no  contrary  destination  had  been  made  by  the  dis- 
ponees  respectively,  then  in  that  event  also,  the  one 
might  succeed  to  the  share  of  the  other  dying  without 
children.  Although,  however,  if  it  were  necessary  to 
go  into  that  question,  it  is  plain  that  it  is  not  a  proper 


substitution  that  is  here  intended,  but  merely  a  condi- 
tional institution.  But  in  both  of  the  ways  mentioned, 
the  proviso  may  be  reconciled  to  the  leading  purpose 
of  the  deed.  6.  Assuming  that  there  is  a  substitution, 
it  is  a  simple  one,  which  the  institute  may  defeat  by  a 
gratuitous  deed.  There  is  no  prohibition,  express  or 
implied,  as  in  a  mutual  substitution ;  and  even  if  there 
were,  it  would  not  be  effectual :  Ersk.  IIL  t.  8,  §  44. 
Weirv.  Drummond,  28th  November  1752;  Diet.  4314. 
Fac  Cd.  L  37.  The  same  rule  of  law  holds  also  in 
clauses  of  return:  Ersk.  tU  wpra^  §  45.  Jones  v. 
Laurie,  13th  February  1736;  DicL  App.  IL  wee 
Legacy — if  anything  relative  to  such  clauses  were  ap- 
plicable to  the  present  case. 

Lady  Duncan  pleaded^~U  That  the  trust  has  not 
expired,  but  is  still  in  force.  The  late  Mr  Duncan 
having  left  no  immediate  descendants,  and  having  pre- 
viously obtained  firom  his  dau^ters,  who  predeceased 
him,  a  discharge  of  all  claims  on  his  succession,  had 
the  full  power  of  disposal  of  the  trust-estate,  and  was 
entitled  to  settle  it  in  any  way,  and  under  wbatever 
conditions  and  substitutions  he  thought  fit.  2.  Upon 
a  just  construction  of  the  several  clauses  of  the  trust- 
disposition  and  deed  of  settlement  executed  by  Mr 
Duncan,  viewed  in  connection  with  each  other,  and 
especially  with  reference  to  the  provision  made  for  the 
continuance  of  the  trust  in  the  persons  of  the  testator^ 
heirs-at-law,  in  the  event  of  the  failure  of  the  trustees 
named  by  him,  the  direction  of  the  trustees  to  settle 
and  secure  the  residuary  funds  according  to  the  pre- 
scribed order  of  succession,  and  the  subsequent  clause 
by  which  that  direction  is  so  far  qualified,  as  to  em- 
power his  grandchildren  retqpeistively,  if  Uiey  should 
marry,  to  constitute  provisions  in  favour  of  their  spouses 
out  of  the  funds  to  which  they  should  succeed  in  virtue 
of  the  said  settlement, — ^it  is  clear  that  it  was  the  will 
and  intention  of  the  testator  that  the  substitution  of 
each  of  his  grandchildren,  or  their  respective  children, 
to  the  share  of  the  other,  in  the  event  of  the  death  ti 
either  without  issue,  subject  to  the  qualificaHon  above 
alluded  to,  should  not  be  vacated  by  the  circumstance 
of  one  or  other,  or  both  of  them,  attaining  majority, 
whether  before  or  aft;er  the  death  of  the  liferentrix, 
Mrs  Duncan.  3.  Such  being  the  will  of  the  testator, 
the  same  ought  to  receive  effect ;  and  with  that  view 
decree  of  declarator  ought  to  be  pronounced  in  terms 
of  the  second  alternative  conclusion  of  the  Kbel ;  or  at 
least,  and  in  the  event  of  its  being  found  that  the  pur- 
suers are  no  longer  entitled  to  hold  as  trustees,  but 
that  the  trust,  as  constituted  in  their  persons,  must  be 
brought  to  an  end,  and  that  they  are  bound  to  denude, 
it  should  be  found  and  declared  that  they  are  bound, 
in  denuding,  so  \o  settle  and  secure  the  residue  of  the 
trust-estate,  as  to  render  effectual  the  will  and  inten- 
tions of  the  testator,  in  regard  to  the  muiuai  substitu- 
tion of  the  grandchildren  and  their  issue,  and  the  sub- 
stitution of  his  own  nearest  heirs  and  assi^ees  what- 
soever, upon  the  events  taking  place,  and  the  circum- 
stances oocurring  in  which  the  testator  has  declared 
that  those  substitutions  should  respectively  take  efiect ; 
and  that  the  said  trust  must  continue  to  subsist  until 
such  time  as  the  said  trustees  shall  have  denuded  in 
the  manner  and  to  the  effect  here  stated.  4.  No  ab- 
solute or  unlimited  fee  is  conveyed  by  Mr  Duncan's 
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Mttlement  to  the  defenders,  bvt  the  bequest  in  favour 
of  either  grandchild  is  limited  by  clauses  of  substitution 
and  return,  as  conditions  of  the  grant  itself.  The  grant 
is  not  made  unconditionally,  with  a  naked  substitution, 
but  has  an  express  substantive  provision  annexed  to  it# 
The  institute  is  thereby  effectually  disabled  from  de« 
feating  the  jus  crediti  in  favour  of  the  substitute.    6. 
Besides,  this  is  a  caseofmtc^tia/ substitution  of  the  trus- 
ter's grandchildren  to  each  other.     Such  substitutions 
are  in  their  own  nature  onerous,  or  at  all  events  cannot 
be  disappointed  byany  deed  of  eitherof  dieparties,  with- 
out a  direct  fraud  upon  the  rights  of  the  other :  Ersk.  III. 
8,  46.    WiUiamson  v.  Littlejohu,  January  1684 ;  Diet. 
4331.  Harcarse :  Moffat  r.  Moffats,  6th  February  1724  ; 
Diet.  432 1 .  Macreadie  v.  Macfadzeon*s  Executors,  1 6th 
November  175 1 ;  Diet,  4402.   6.  Moreover,  there  is  an- 
other condition  attached  to  the  bequest  in  the  defen- 
der's favour,  by  the  clause  providing  that,  in  the  event 
of  both  grandchildren  dying  without  leaving  issue,  the 
whole  residue  of  the  trust-estate  should  devolve  on  Mr 
Duncan's  own  heirs.     This  is  a  clause  of  return,  oc- 
curring in  a  gratuitous  deed,  and  it  is  conceived  in  such 
terms  as  to  exclude  all  room  for  doubt  that  it  was  the 
intention  of  Mr  Duncan  that  the  return  should  be  ef- 
fectual, and  that  neither  of  his  grandchildren  should 
have  it  in  their  power  to  defeat  it,  except  to  the  extent 
to  which  they  were  specially  permitted  to"  do  so  in 
their  marriage-contracts.     This  effect  has  been  repeat^ 
edly  given  to  similar  clauses :  Napier  v.  Johnston,  1 1th 
June,  1740 ;  Kilk.  No.  2,  voce  Fiar  absolute  and  un- 
limited.   BeaiscHi  a&d  Lumsden  v*  Beatson,  19th  Fe- 
bruary, and  30th  June,  1747 ;  Diet.  4345.    Johnston 
V.  Irvine,  22d  June  1824,  Fac.  ColL 

"  21s<  May  1836. — The  Lord  Ordinary  having  considered 
the  revised  cases  for  the  parties,  and  whole  process,  makes  avi- 
zandum therewith  to  the  Lords  of  the  Second  Division ;  ap- 
points the  parties  to  box  copies  pf  the  said  cases  accordingly, 
and  grants  warrant  to  the  keeper  of  the  Inner-House  rolls  to 
enroll  the  process,  as  soon  as  either  of  the  cases  is  boxed,  in 
ol)edience  to  this  order. 

"  NoU, — The  parties  having  conoorred  in  expressing  their 
wish  for  an  early  decision  of  the  Inner-House,  the  Lord  Ordi- 
nary has  reported  this  case  without  a  judgment ;  and  cannot  say 
that  he  has  yet  come  to  any  mature  or  cmifident  opinion  on  the 
merits.  .  Considering  it  to  be  a  questio  vohintatU,  his  leaning  is 
certainly  in  favour  of  Mr  Duncan  Tait,  and  that  chiefly  on  these 
grounds :  Isf,  That  the  leading  instruction  to  the  trustees  is 
expressly  to  pay  over  the  rMd«e  to  the  two  grandchildren  '  after 
the  decease  of  the  widow.'  2d,  That  the  trustees  are  appointed 
guardians  to  the  grandchildren,  if  in  minority,  at  the  death 
of  the  widow,  for  the  express  purpose  of '  managing  the  pro- 
perty, to  which  they  may  succeed  hy  these  presents,  until  they  re- 
spectively attain  Che  age  of  twenty-one  years  complete,'  plainly 
implying  thait,  when  they  attained  that  age,  they  were,  both 
and  eadi,  to  be  admitted  to  the  management  and  possessiion  of 
what  was  so  provided  to  them ;  and,  3d,  and  chiefly,  because 
the  Lord  Ordinary  can  discover  no  words  or  provisions  in  the 
deed,  by  which  the  right  to  receive  and  enjoy  the  annual  pro- 
ceeds of  the  property  so  devised,  is  separated  or  distinguished, 
in  any  way^  frona  the  right  to  enter  to  the  fee  or  principal  it- 
self. The  directions  to  the  trustees  apply,  in  the  most  anxfous 
and  precise  terms,  to  '  the  whole  residue  and  remainder  of  my 
said  estate,  and  the  rents,  issues,  and  profits  accruing  there- 
from/ And  therefore,  if  Lady  Duncan  is  right  in  her  construc- 
tion, not  only  would  neither  of  the  grandchildren  receive  any 
thing  whatever  till  the  death  of  one  of  them,  but  it  would 
clearly  follow,  in  the  Lord  Ordinary's  apprehension,  that  neither 
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of  ^bem  ooold  ever  receive  any  thing  at  all ;  the  ultimate  sub- 
stitution of  the  truster's  nearest  heirs,  in  the  event  of  their  both 
dying  without  children,  being  precisely  and  identically  in  the 
same  terms  with  their  mutual  substitution  to  each  other,  under 
the  clause  immediately  preceding:.  The  legitimate  effect,  there- 
fore, of  this  construction  would  be,  that  the  only  known  de- 
scendants of  the  truster,  and,  beyond  all  doubt,  the  personce 
prediUcta  under  his  settlement,  would,  in  no  event,  derive  any 
benefit  whatever  from  his  succession  in  their  own  persons,  but 
must  be  dealt  with  as  if  they  had  been  named  merely  as  stirpes, 
from  whom  the  actual  inheritors  might  spring,  or  as  persons, 
during  whose  lives  the  property  was  to  accumulate,  for  the  ad- 
vantage of  some  remote  and  unnamed  representative  of  the 
testator. 

"  It  will  be  readily  admitted,  that,  in  a  questio  voluntatis, 
any  possible  construction  is  to  be  preferred  to  one  which  would 
lead  to  such  a  result  as  this ;  and  it  does  not  appear  to  the 
Lord  Ordinary  (though  the  deed  is  not  carefully  or  fully  ex- 
pressed), that  that  suggested  by  Mr  D.  Tait  is  liable  to  any 
similar  objection.  It  is  only  necessary  to  hold,  that  all  the 
provisions  about  the  grandduldren,  or  either  of  them,  d3ring 
without  issue.  Were  meant  only  for  the  case  of  their  so  dying 
before  the  succession  opened  to  them  by  the  death  of  the  widow 
or  liferentrix,  to  make  all  the  parts  of  the  deed  at  once  consist- 
ent with  each  other,  subordinate  to  what  is  manifestly  its  lead- 
ing destination,  and  conformable  to  the  most  reasonable,  natural, 
and  usual  disposition  of  property  among  such  relations.  It  may 
be  observed,  that  Lady  Duncan  is  thought  to  be  quite  wrong 
in  the  way  in  which  she  would  read  the  introductory  or  qiiali- 
^ng  words,  '  in  noanner  following,'  as  in  connection  with  the 
conditions  on  which  she  relies.  These  words  are  not  intro- 
duced, as  she  would  represent,  to  qualify  the  special  disposition 
luid  direction  to  pay  to  the  grandchildren,  but  are  merely  intro- 
ductory to  the  direction  to  the  trustees  to  pay  generally.  The 
direction,  in  sfacfrt,  is  not  as  she  wotdd  have  it,  to  pay  to  the 
^grandchildren  sub  mode,  or,  '  in  manner  following,'  but,  gene- 
rally, to  pay  or  apply  the  residue  '  in  manner  following,'  viz.  to 
th«  grandchildren  (after  the  mdow's  decease),  and  in  the  event 
of  their  dying  (it  may  be  before  the  widow)  without  issue,  then 
to  the  trusters  nearest  heirs,  kc.  The  words,  in  short,  in 
their  true  connection,  do  not  in  the  least  affect  the  construction 
one  way  or  another.  Neither  can  the  Lord  Ordinary  give  much 
*  weight  to  the  truster's  direction  to  settle  and  secure  the  estate 
tecording  to  his  instructions.  In  the  place  where  that  direc- 
tion occurs,  it  seems  not  at  all  unreasonable  to  hold,  that  it  ap- 
plies only  to  the  special  instruction  to  which  it  is  immediately 
subjoined,  and  meant  merely  that,  in  the  event  of  both  the 
granddiildren  being  dead,  without  issue,  the  property  should  be 
so  settled  as  to  be  secured  agunst  the  claims  of  Henry  Twysden, 
the  only  relation  excluded. 

**  There  is  a  great  deal  of  learning  in  Lady  Duncan's  case  as 
to  the  effect  of  a  clause  of  return,  which  is  apprehended  to  be 
quite  inapplicable,  if  the  other  claimant's  construction  of  the 
deed  be  adopted,  viz.  if  it  be  held  that  the  property  was  to  vest 
absolutely  in  the  grandchildren,  unless  they  died  mthout  issue 
before  the  widow  liferentrix.  Even  upon  the  opposite  con- 
struction, the  liord  Ordinary  is  not  satisfied  with  her  Ladyship's 
exposition  of  the  law.  The  alleged  dause  of  return  is  not  ex- 
pressed in  the  proper  form  of  such  clauses ;  and,  in  particular,  it 
does  not  provide  that,  in  the  event  stated,  the  property  shall 
revert  to  the  granter  himself,  but  only  that  it  shall  belong  to 
his  nearest  heirs.  Now,  Mr  Brskine  says  expressly,  (3,  8,  45,) 
that  this  does  not  import  a  prohibition  to  alter,  and  such  cer- 
tainly seems  to  be  toe  ground  of  the  decision  he  refers  to, 
Wauchope,  22d  December  1752,  (Morr.  4404.)  It  seems  also 
to  be  settled,  that  such  clauses  do  not  bar  gratuitous  alterations, 
where  the  original  destination  was  to  heirs  alioqui  successuri, 
and  not  to  stranger  disponees.  See  case  of  Marquis  of  Clydes- 
dale, 26th  January  1726,  (Morr.  1262,)  affirmed  on  appeal. 
Now  the  grandchildren  here  were  the  testator's  heirs-at-law. 
In  the  case  of  Irvine  in  1824,  referred  to  by  Lady  Duncan,  the 
disposition  was  to  a  sister,  not  the  lawful  heir.  Those  cases 
are  noticed,  as  they  are  not  mentioned  in  the  cases ;  but  for  the 
reasons  already  stated,  the  Lord  Ordinary  thinks  all  this  branch 

Vol.  IX.— No.  XXXIX. 


GlO 


REPORTS  OF  CASES  DECIDED 


[July 


of  the  argument,  as  well  as  that  on  clauses  of  mutual  substitu- 
tion, is  excluded  by  the  construction  to  which  he  inclines." 

Their  Lordships  ordered  the  cases  and  record  to  be 
laid  before  the  other  Judges,  when  the  following  opi- 
nions were  returned: 

Lord  President  (Hope) : 

**  We  are  of  opinion,  that  the  trustees  are  warranted  to 
pay  over  to  Mr  Duncan  Tait  bis  share  of  the  residue  of  the 
estate,  and  the  rents,  issues,  and  profits  accruing  therefrom, 
or  to  assign  and  convey  to  him  the  rights  and  securities  of  the 
same. 

*'  We  do  not  see  any  terms  in  the  trust-deed  which  neces- 
sarily, in  themselves,  imply,  or  indicate  the  intention  of  tlie 
truster,  that  the  trust  was  to  subsist  in  the  person  of  the  trus- 
tees beyond  the  lifetime  of  the  widow  and  the  minority  of  the 
grandchildren. 

"  The  liferent  to  the  widow  is  a  separate  matter,  not  con- 
nected with  the  present  question  ;  but  in  regard  to  tbe  grand- 
children, it  is  not  a  liferent  which  is  given  to  them,  leaving  the 
fee  to  remain  in  the  persons  of  the  trustees :  For  the  deed 
orders  them,  after  the  decease  of  the  widow,  to  pay  over,  not 
merely  the  rents,  issues,  and  profits  of  the  estate,  but  the  resi- 
due and  remainder  itself,  or  to  assign  and  convey  the  rights  and 
securities  of  the  same,  in  equal  shares,  to  his  two  grandchildren, 
without  any  restriction  or  limitation  whatever,  except  a  mutual 
substitution  to  each  other,  if  they  died  mthout  issue  ;  and 
the  after  substitution  is  only  to  his  (the  truster's)  own  nearest 
heirs  and  assignees,  exclusive  of  Mr  Twysden ;  and  then  the 
trustees  are  directed  to  settle  and  secure  the  residue  and  remain- 
der accordingly. 

"  But,  if  they  had  executed  any  such  settlement,  it  could 
not  have  controlled  or  limited  the  previous  destination,  which 
expressly  gives  to  the  grandchildren  the  fee  of  the  residue  or 
remainder. 

**  The  opposite  construction,  as  is  well  stated  in  Lord 
Jeffrey's  note,  would  necessarily  have  this  strange  effect,  not 
only  that  neither  of  the  grandchildren  could  receive  anything 
whatever,  till  the  death  of  one  of  them,  but  that  neither  of 
them  could  ever  receive  anything  at  all,  as  the  substitution  of 
the  truster's  nearest  heirs  and  assigns,  in  the  event  of  both  the 
grandchildren  dying  without  children,  is  precisely  and  identi- 
cally in  the  same  terms  with  the  mutual  substitution  of  them 
to  each  other,  in  the  immediately  preceding  clause.  So  that 
these  grandchildren,  the  only  descendants  of  the  truster,  and 
beyond  all  doubt  the  persona  prtdiUcta  under  his  settlement, 
could  not,  in  any  event,  derive  any  benefit  under  his  settlement 
in  their  own  persons,  but  must  be  held  to  be  merely  stirpes, 
from  whom  the  actual  inheritors  might  spring,  or  as  persons  dur- 
ing whose  lives  the  property  was  to  accumulate,  for  the  advan- 
tage of  some  remote  and  unknown  heir  of  the  truster ;  for,  by 
the  destination,  the  grandchildren  have  no  broader  or  better  right 
to  the  rents  and  profits  of  the  residue,  than  they  have  to  the 
residue  itself." 

Lord  Moncreiff: 

'*  I  concur  in  the  Lord  President's  opinion.  I  am  perfectly 
sensible,  that  by  a  certain  forced  construction,  in  order  to  ex- 
tricate the  settlement  from  absolute  absurdity,  it  might  be  held 
that  it  was  the  testator's  meaning  to  give  the  rents  and  profits 
of  the  estate  to  the  grandchildren,  without  inferring  that  the 
disposal  of  the  capital  fund  was  to  be  under  the  same  rule. 
But  I  think,  not  only  that  this  construction  is  altogether  arbi- 
trary, but  that  the  more  just  and  legal  inference  is,  that  hecatue 
the  rents  and  profits  were  so  given  within  the  same  operative 
words  which  appointed  the  payment  of  the  capital  itself,  if  the 
one  could  not  be  withheld  without  running  the  settlement  into 
absurdity,  neither  could  it  be  the  meaning  to  withhold  the  other, 
appointed  to  be  given  by  the  same  words.  The  mention  of  rents 
and  profits,  as  if  it  were  superfluous  in  this  view,  presents  no 
difficulty  to  my  mind.  It  is  a  very  common  clause,  where  it  is 
clearly  intended  that  trustees  are  to  convey  the  fee  or  principal 
at  a  fixed  term.     But,  besides,  there  might  be  rents  or  profits  in 


the  hands  of  the  trustees  to  which  the  Uferentiix  or  her  executors 
had  no  right. 

'*  It  appears  to  me,  in  general,  that  there  is  no  difficulty  ia 
reconciling  all  the  clauses  of  the  deed  with  the  supposition  that 
the  trust  was  not  intended  to  subsist  beyond  the  life  of  the  fife- 
rentrix.  But,  independently  of  this  view,  and  supposing  thst  a 
case  of  proper  substitution  was  created,  I  still  think  that  the 
obligation  to  pay  on  the  death  of  the  liferentrix  is  absolute,  and 
that  no  such  substitution  could  control  the  power  of  the  l<^ee 
to  dispose  of  the  fund.  It  might  be  a  good  substitution,  if  the 
money  were  left  undisposed  of ;  but  of  no  effect  to  restrain  the 
power  of  the  institute.  I  rather  think,  that  it  was  a  conditional 
institution,  purified  and  extinguished  by  the  event.  But  taking  it 
to  be  a  substitution,  I  am  of  opinion  that  that  would  not  alter 
Mr  Tait's  right  to  receive  payment  as  appointed,  or  deprive  biro 
of  the  power  of  disposal  of  the  money.'* 

Lord  FuUerton : 

**  The  case  is  not  free  from  difficulty ;  as  the  deed  is  expressed 
in  terms  which  it  is  perhaps  impossible  to  reduce  into  absolute 
consistency. 

''  But,  upon  the  whole,  I  am  disposed  to  adopt  the  concluson 
arrived  at  by  the  Lord  President  and  Lord  Moncreiff,  that  Mr 
Tait  is  entitled  to  the  immediate  and  unrestricted  possession  of 
the  half  of  the  residue. 

"  In  the  first  place,  I  consider  the  clause  app<nnting  the  trus- 
tees to  *pay  over  the  residue,'  &c.  at  the  death  of  the  liferentrix, 
to  be  an  express  direction  to  denude,  and  consequently  to  be  in- 
consistent with  the  fiirther  continuance  of  the  truat. 

"  Secondly,  I  think  that  the  nature  of  the  varioiu  provisioDS, 
contingent  on  the  failure  of  the  testator's  grandchildren  without 
issue,  as  well  as  the  form  of  expression  of  those  provisions,  ob- 
viously point  at  the  subsistence  of  the  trust  during  the  period 
when  they  were  intended  to  take  efiTect. 

'*  And  the  only  legitimate  conclusion  seems  to  me  to  be,  not 
that  the  mere  presumption  arising  from  the  latter  considention, 
should  control  the  express  terms  of  the  clause  fixing  the  termina- 
tion of  the  trust,  but  that  these  latter  provisions  should  be  cob- 
strued  consistently  with  that  express  clause,  and  should  be  held 
to  apply  only  to  the  case  of  the  events  there  mentioned  occur- 
ring during  the  undoubted  continuance  of  the  trust,  that  is,  dur- 
ing the  lifetime  of  the  liferentrix. 

"  There  may  be  difficulties  attending  this  construction,  as  well 
as  any  others  which  can  be  resorted  to :  But  it  involves  no  ab- 
solute inconsistency  with  any  of  the  express  clauses  of  the  deed ; 
and  viewing  the  question  as  one  of  presumption,  it  presents  no 
such  improbability  as  the  contrary  supposition,  viz.  that  the 
testator  intended  to  create  a  trust,  fettering  the  rights  of  the 
fiivoured  parties,  his  grandchildren,  during  their  whole  lives,  for 
the  benefit  of  the  unnamed  and  unknown  individuals  who,  at 
the  expiry  of  this  extraordinary  trust,  might  happen  to  be  his 
heirs-at-law." 

Lords  Jeffrey y  Cockburn^  and  Cuninghame  : 
**  We  concur,  on  the  whole,  in  this  opinion." 

Lords  Mackenzie,  Corehousef  and  Gillies  : 

**  We  think  the  case  attended  with  doubt ;  but,  after  full  con- 
sideration, we  remain  unable  to  adopt  the  conduaion  for  which 
Lieutenant  Alexander  Duncan  Tait  contends,  vis.,  that  he  is 
entitled  to  have  his  share  of  the  residue  of  the  trust-estate  ia- 
mediately  paid,  or  conveyed  over  to  him  in  free  property.  Is 
thu  case,  Mr  Duncan  makes  his  settlement  in  the  fana  of  a 
trust-duposition  and  assignation.  The  trustees  are  certain  per- 
sons named,  and  the  survivors  or  survivor ;  *  and  &ilinf  all 
these  persons  by  death  or  non-acceptance,  my  own  nearest  law- 
ful heirs  whomsoever.'  To  this  permanent  body  of  trustees 
he  conveys  all  his  property,  heritable  and  moveable,  with  cer- 
tain exceptions.  The  first  exception  is  in  fiivour  of  the  trus- 
ter's wife,  and  fiiiling  her  by  predecease,  or  by  death  afier  ihit 
of  the  testator,  but  without  settlement  or  disposal,  then  in  &- 
vour  of  his  granddaughter  Mary  Simson  Crawfordy  with  a  pro- 
viso in  case  she  shall  die  in  minority  and  unmarried.  And  it 
may  be  observed  in  passing,  that  though  this  bequest  is  given  br 
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ezceptioii  from  the  trust,  and  granted  to  both  the  legatees  named 
eipressly  in  absolute  property,  yet  the  proviso  implies  that  the 
trust  was  not  to  be  limited  to  any  short  period  of  duration ;  for 
it  is,  that  in  case  of  such  decease  of  Mary  Simson  Crawford,  in 
mlxiority  and  unmarried,  then  these  special  articles  should  be 
comprehended  in,  and  make  part  of  the  subjects  conveyed  to  the 
trustees  for  the  uses  of  the  trust. 

**  The  trustees  are  then  empowered,  in  reference  to  the 
trust-estate,  to  uplift  the  debts  due  to  it,  transfer  shares  of 
stock  in  bank,  &c.,  intromit  with  and  dispose  of  moveables ;  as 
slso  to  establish  in  their  own  persons,  titles  to  the  lands  and 
other  heritages  (with  one  exception) ;  to  sell  these,  levy  the 
rents  thereof  while  unsold,  appoint  factors  for  management  of 
the  trust-estate ;  and  generally,  with  power  to  do  all  *  and  every 
thing  requisite  and  necessary  for  the  execution  of  the  trust 
hereby  granted/ 

"  Then  follow  the  purposes  of  the  trust,  the  trustees  being 
taken  bound  to  account  for  and  apply  their  intromissions  with  the 
trust-subjects,  and  rents  and  profits  arising  from  them,  as  fol- 
lows :  via.  l$tf  For  payment  of  the  expenses  of  the  trust.  2(/fy, 
For  payment  of  the  truster's  debts,  funeral  expenses  and  mourn- 
ings, and  an  allowance  for  his  widow  and  family,  from  his  death 
till  the  interests  of  his  funds  should  be  recovered ;  '  and  includ- 
ing also  among  my  debts,  the  sum  of  £2000  Sterling,  for  which 
1  granted  a  bond  to  the  now  deceased  Sfary  Duncan,  my  young- 
est daughter,  of  which  the  principal  is  yet  unpaid.'  It  may  be 
observed,  that  this  bond  contains  two  clauses  of  return :  1st, 
To  the  heira  of  Mary  Duncan ;  2dbf,  To  the  heirs  of  the  granter 
— so  expressed,  that  it  seems  impossible  to  dispute  either  the 
intention,  or  the  efiective  operation  of  them,  as  creative  of  limi- 
tation on  the  right  granted.  3<f^,  For  payment  of  annuities  and 
l^ades  to  be  left  by  the  truster. 

'*  After  this,  the  deed  directs  the  trustees  to  lay  out  the  resi- 
due in  securities,  taking  the  rights  thereof  in  their  own  name* ; 
'  and  to  pay  over  the  annual  interests,  profits,  and  proceeds 
thereof,  when  received  by  them,  to  the  said  Mary  Simson  or 
Duncan,  my  wife,  for  her  support  and  maintenance  during  all 
the  days  of  her  Hfe ;  and  after  her  decease,  to  pay  over  the  said 
residue  and  remainder  of  my  said  trust-estate,  and  the  rents, 
issues,  and  profits  accruing  therefrom,  or  to  assign  and  convey 
the  rights  and  securities  of  the  same  (but  subject  always  to  the 
payment  of  the  annuities  aforesaid),  in  manner  following.' 
This  is  said  to  be  a  direction  for  immediate  unconditional  pay- 
ment or  conveyance  over.     But — 

*'  Isl,  If  that  had  been  the  case,  there  could  have  been  no 
room  for  any  direction  respecting  '  rents,  issues,  and  profits.' 
The  capital  being  immediately  payable  over,  there  could  be  no 
such  rents,  &c.  to  be  paid  over. 

'*  2(//y,  The  payment  or  conveyance  is  '  in  manner  follow- 
ing,' and  then  follow  the  directions  as  to  the  disposal  of  this 
residue,  and  profits  thereof,  which  makes  it  necessary  to  read 
the  general  direction  to  pay  or  convey  with  reference  to  these 
directions,  and  not  in  any  abstract  way ;  and  it  immediately  ap- 
pears that  these  directions  cannot  be  executed  with  effect,  if  the 
pajrment  or  conveyance  was  to  be  immediate  and  unconditional. 

"  Sdfy^  What  is  particularly  worthy  of  attention,  there  follows, 
in  the  end  of  the  directions  relative  to  the  disposal  of  this  resi- 
due and  its  profits,  these  words :  '  and  my  said  trustees  are  hereby 
requested  and  authorised  to  settle  and  secure  the  said  residue 
and  remainder  of  my  trust-estate  accordingly,' — distinctly  and 
expressly,  binding  the  trustees  not  to  make  any  simple  and 
immediate  payment  or  conveyance  over ;  but  to  take  care,  in 
all  events,  that  their  acts  should  be  such  as  to  secure  effect  to 
the  directions  of  the  truster.  How  this  was  to  be  done  is  not 
pointed  out, — whether  by  continuance  of  the  trust,  or  by  the 
constitution  of  new  securities ;  but  in  some  way,  and  through 
the  acts  of  the  trustees,  it  seems  plain  that  it  was  provided  to 
be  effectuated. 

"  Now,  what  are  these  directions?  They  are  to  convey 
'  one  just  and  equal  half  thereof  to  Mary  Simson  Crawford, 
my  granddaughter,  only  surviving  child  of  the  marriage  between 
the  said  Captain  James  Coutts  Crawford,  and  the  now  deceased 
Ann  Duncan,  my  eldest  daughter,  his  Mrife,  and  the  heirs  of 
the  body  of  the  said  Mary  Simson  Crawford ;  and  the  other 


just  and  equal  half  thereof  to  Alexander  Duncan  Tait,  my 
grandson,  only  child  of  the  marriage  between  Captain  James 
Haldane  Tait,  of  the  royal  navy,  and  the  said  now  deceased 
Mary  Duncan,  my  youngest  daughter,  his  wife,  and  the  heirs  of 
the  body  of  the  said  Alexander  Duncan  Tait ;  but  under  this 
burden  always,  as  it  is  hereby  expressly  provided  and  declared, 
that  in  case  the  said  Mary  Simson  Crawford,  my  granddaughter, 
shall  happen  to  decease  without  leaving  heirs  one  or  more  of 
her  own  body,  the  half  of  the  residue  or  remainder  of  my  estate 
hereby  settled  on  her,  shall  belong  to  the  said  Alexander  Dun- 
can Tait,  my  grandson,  and  the  heirs  of  his  body ;  and,  on  the 
other  hand,  if  he  shall  die  without  leaving  heirs  one  or  more  of 
his  body,  the  half  of  the  said  residue  and  remainder  settled  on 
him  shidl  belong  to  the  said  Mary  Simson  Crawford,  my  grand- 
daughter, and  the  heirs  of  her  body  ;  and  fiiiling  both  ray  said 
grandchildren,  without  leaving  heirs  one  or  more  of  either  of 
their  bodies,  that  then  the  whole  of  the  said  residue  and  re- 
mainder shall  pertain  and  belong  to  my  own  nearest  heirs  or 
assignees  whatsoever,  wholly  exclusive  of  the  legal  heirs  or  re- 
presentatives of  my  said  grandchildren,  or  of  either  of  them ; 
and  also  exclusive  of  Henry  Twysden,  the  eldest  son  of  Isobel 
Duncan  or  Twysden,  my  niece,  and  the  heirs  of  his  body.* 
Then,  after  the  clause  of  power  to  the  trustees  above  mention- 
ed, the  deed  goes  on — '  but  without  prejudice,  nevertheless,  to 
the  said  Mary  Simson  Crawford,  my  granddaughter,  in  case  she 
shall  be  married,  to  settle  on  her  husband,  if  she  shall  think 
proper,  the  amount  or  value  pf  one-half  of  what  she  shall  suc- 
ceed to  by  virtue  of  this  present  settlement ;  and  without  pre- 
judice al8(>  to  the  said  Alexander  Duncan  'Tait,  my  grandson, 
if  he  shall  marry,  to  settle  on  his  wife,  if  she  shall  survive  him, 
»  jointure  or  liferent  annuity,  not  exceeding  £500  Sterling 
yearly,  to  be  paid  out  of  the  proceeds  of  what  he  shall  succeed 
to  by  virtue  of  this  settlement ;  any  thing  herein  before  contained 
to  the  contrary  notwithstanding.' 

"  These  provisions  appear  to  us  to  be  inconsistent  with  im- 
mediate and  free  payment  or  conveyance  over  to  Mary  Simson 
Crawford,  or  Alexander  Duncan  Tait,  of  the  residue,  i.  e.,  the 
capital  of  the  residue.  The  rents,  issues,  and  profits  of  the 
halves  of  the  residue  arising  yearly,  indeed,  are  left  to  go  to 
them  freely ;  but  the  halves  of  the  residue  themselves  are  so 
provided,  that  such  payment  or  conveyance  over  of  them  must 
defeat  the  will  of  the  truster,  which  the  trustees,  it  has  been 
seen,  are  expressly  empowered  and  required  to  give  eflbct  to. 
How  can  the  trustees  execute  the  trust  so — how  can  they  pay 
or  oonvey  the  residue  and  profits  so— or  settle  and  secure  the 
residue  so,  that  the  one  half  of  the  residue  directed  lo  be  con- 
veyed to  Mary  Simson  Crawford  shall,  in  case  of  her  decease 
without  leaving  heirs  of  her  body,  belong  to  Alexander  Dun- 
can Tait ;  and  the  half  of  the  residue  directed  to  be  conveyed 
to  him,  shall,  in  case  of  his  death  without  heire  ef  hie  body, 
belong  to  her ;  and  that  both  halves  shall  belong  to  the  truster's 
own  legal  heirs  or  assignees,  wholly  exclusive  of  their  heirs  or 
representatives,  if  the  immediate  duty  of  the  trustees  be  to  pay 
or  convey  over  the  whole  residue  simply  and  absolutely  to  these 
two  fiivoured  persons  ?  And  where  was  the  use  of  a  special 
power  to  them  to  settle  part  of  their  respective  halves  by  mar- 
riage-contract, if  they  were  to  receive  the  full  halves  in  unlimit- 
ed fee-simple,  consequently  with  full  power  to  dispose  of  them 
wholly  by  such  contract.  It  is  said  these  powers  were  given 
in  contemplation  of  the  parties  nuurrying  before  the  death  of 
the  truster's  wife,  and  when  the  fee  of  the  halves  had  not  vest- 
ed in  them.  But  neither  the  expression,  nor  the  place  of  the 
powers  appear  to  us  to  admit  of  such  interpretation.  Nor  do 
we  think,  that  if  the  funds  were  payable,  abeolutely  without  li- 
mitation, to  these  parties,  there  could  be  any  want  of  immediate 
vesting  of  right  to  the  fee  in  them  from  the  term  of  the  truster's 
death,  so  as  to  support  any  marriage-contract  executed  by  them 
before  the  death  of  the  wife  of  the  truster.  The  trustees, 
then,  having  sufficient  powers,  and  their  duty  being  to  look  to 
nothing  but  the  true  meaning  of  the  truster,  and  take  effectual 
measures  to  give  it  full  effect,  we  are  not  able  to  think  that  the 
truster's  meaning  was,  that  the  halves  of  the  residue  should  be 
immediately  made  over  in  free  property,  and  unconditionally, 
to  Mary  Simson  Crawford  and  Alexander  Duncan  Tait. 
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"  It  is  said  that  this  provision  is  merely  a  substitution,  and 
that  not  being  fortified  with  clauses  prohibitory,  it  creates  no 
limit  on  the  nght  of  the  parties  primarily  favoured.  But  we 
do  not  think  it  is  a  substitution,  or  even  8  direction  to  consti- 
tute a  substitution.  It  is,  by  its  form,  a  provision  and  declara^ 
tion,  forming  a  condition  of,  and  limiting  the  grant,  or  rather  it 
is  the  direction  to  the  trustees,  in  reference  to  the  grant,  to 
which  we  think  it  is  impossible  to  apply  the  rules  applicable  to 
mere  substitutions. 

"  Next,  it  is  said  that  it  is  a  clause  of  return ;  and  though 
there  scarcely  seems  to  be  any  dispute  that  general  clauses 
of  return  in  gratuitous  grants  do  constitute  a  limitation  on  the 
right  of  the  grantee  to  a  certain  extent,  yet  it  is  observed,  that 
in  this  case,  the  return  being  to  the  heirs  of  the  granter,  not 
to  the  granter  himself,  it  cannot  create  any  limitation  against 
even  gratuitous  alterations,  to  establish  which,  the  case  of 
Wauchope,  22d  December  1752,  (Morr.  4404)  is  referred  to. 
We  think  that  case  not  sufficient  to  support  the  doctrine.  For 
in  that  case  the  clause  was  contained  in  the  bonds  of  provision 
granted  in  implement  of  a  contract  of  marriage  (so  found) ; 
and  therefore  it  was  incompetent  to  insert  in  them  any  clause 
that  in  effect  went  beyond  a  mere  substitution,  or  to  give  such 
effect  to  such  a  clause  if  inserted.  It  is  impossible,  tiierefore, 
to  rely  on  it  as  establishing  any  general  doctrine  of  the  kind 
alleged. 

*'  Again,  it  is  observed  that  when  a  grant  is  to  heirs  alioqui 
mccessuriy  a  clause  of  return  has  no  force  beyond  a  substitution ; 
and  the  case  of  the  Marquis  of  Clydesdale,  26th  January  1726, 
(Morr.  1262),  is  referred  to  on  this  head.  We  doubt  also  the 
sufficiency  of  this  decision  to  support  the  doctrine  rested  on  it. 
For  in  that  case,  the  party  contending  for  the  benefit  of  the 
clause  of  return,  was  not  the  heir  to  whom  the  return  was  pro- 
vided^ but  a  prior  heir-male,  called  only  as  a  substitute,  and  in 
whose  favour  the  return  was  not  conditioned. 

"  The  answer,  however,  which  appears  to  us  to  be  the  true 
one  on  this  point  is,  that  the  clause  here  is  not  a  clause  of  return, 
but  a  clause  of  direction  to  trustees.  liow,  though  it  has  been 
said  that  clauses  of  return  are  to  be  strictly  construed,  yet  we 
•are  aware  of  no  authority  for  applying  such  strict  interpretation 
to  clauses  of  directions  to  trustees,  particularly  where  provided 
with  sufijcient  powers  *  to  execute  the  trust,'  and  general  in- 
structions '  to  settle  and  secure  the  estate'  according  to  these 
directions.  Such  trustees,  we  think,  have  no  duty  but  to  find 
out  fiiirly  the  true  meaning  of  the  truster :  and  when  found  out, 
to  give  it  effect,  in  the  form  that  is  best  fitted  for  that  purpose; 
but  at  any  rate  in  some  form,  «to  that  it  may  not  be  defeated. 
In  whatever  way,  therefore,  the  present  trustees  ought  to  ful- 
fil their  duty,  we  do  not  think  they  can  comply  with  the  de- 
mand of  Alexander  Duncan  Tait,  because  that  is  a  demand  not 
agreeable  to  the  true  intention  of  the  truster. 

"  It  has  been  observed  by  the  Lord  Ordinary,  that  this  inter- 
pretation would  deprive  the  parties  primarily  fiivoured  of  all  use 
of  the  trust-funds  for  a  long  time,  because  their  right  to  the 
rents  and  profits  of  these  funds  is  not  separable  from  their  right 
to  the  capital.  In  this  we  do  not  agree.  It  is  the  residue,  t.  e. 
the  capital  of  the  residue  of  the  trust-funds  only  to  which  the 
limiting  conditions  of  the  trust-directions  apply.  There  is  no 
direction  of  that  kind  having  application  to  the  rents  and  profits, 
or  from  which  it  can  be  inferred  that  the  trustees  were  to  se- 
cure these,  so  that  they  should  remain  subject  to  the  rights  of 
any  person  in  any  contingency.  We  see  no  words  to  prevent 
the  paying  or  assigning  over  of  these  annually  as  they  arise,  afVer 
the  death  of  the  truster's  wife,  Mary  Simson  or  Duncan.  They 
are  payable  or  assignable  over  immediately,  just  as  the  capitid 
ako  might  have  been,  if  there  had  followed  no  conditions  re- 
ferable to  it,  by  which  such  immediate  payment  or  assignation 
WM  restrained.  The  separation  is  effected  by  the  application 
of  the  limiting  conditions  to  the  capital,  and  the  non-application 
of  them  to  the  rents  and  profits  accruing  annually.  On  the 
whole,  then,  we  remain  unable  to  think  that  the  claim  of  Alex- 
ander Duncan  Tait  ought  to  be  sustained." 

At  advising, 

Lord  Justice' Cierk — I  concur  with  the  majority  of  the  con- 


sulted Judges.  We  are  bound  to  give  effect  to  the  intentkm  of 
the  testator ;  and  in  doing  so,  we  must  consider  the  whole  deed, 
and  put  the  most  rationd  construction  upon  its  provisions.  It 
is  most  important  to  observe,  that  when  the  truster  givea  direc- 
tions as  to  the  payment  of  the  residue,  he  dcdares  that  it  is  to 
be  made  "  subject  to  the  annuities."  This  is  inconsistent  with 
an  intention  of  creating  a  permanent  trust.  There  Is  nothing 
in  the  deed  to  indicate  such  an  intention,  or  that  the  truster 
wished  to  form  a  tailzied  succession.  On  the  contrary,  die  two 
grandchildren  are  evidently  the  penoius  predilecUt. 

Lord  Glenlee. — Since  the  death  of  Mrs  Duncaa  and  the 
majority  of  the  defenders,  the  proper  period  has  come  when  the 
trust  must  be  held  as  terminated.  But  the  trustees  should  just 
dispone  in  the  precise  terms  of  the  truster's  deed,  leaving  any 
question  as  to  the  efiSect  of  the  substitution  still  entire. 

Lords  Meadowbank  and  Medwyn  concurred  with  the  minority 
of  the  consulted  Jud^. 

Their  Lordships  pronounced  the  foUotring  interlo- 
cutor : 

**  Find  that  the  trust  created  by  the  deceased  Alexander 
Duncan,  by  his  trust-disposition  founded  on,  has  come  to  an 
end  and  is  now  expired :  Find  that  the  pursuers  are  only  liable 
in  once  and  single  payment,  and  that  they  are  bound  to  pay  over 
the  residue  and  remainder  of  the  said  trust-estate,  and  the  rents, 
issues,  and  profits  thereof,  equally  to  the  defendeis  md  daim- 
ants,  Xiady  Duncan  and  Mr  Tait,  without  any  provisiona  or  re- 
strictions whatever ;  and,  qwtad  ultra,  remit  the  process  to  the 
Lord  Ordinary." 

Lord  Ordinary^  JefiSrey Ad,  M'Neill;  John  Tnle,  W.S., 

Pursuers*  Agent AlL  for  Lady  Duncan,  Solicitor-General 

(Rutherfurd),  Miller ;  John  Tule,  W. S.,  Ageni For  Liettienaui 

Tait,  Dean  of  Faculty  (Hope),  Robertson ;  Robert  Haldane, 
W.8.,  ^^«i*.— [J.D.M.J 

UthJufy  1837. 

Second  Divi8ioir..r~(J.D.M.) 

No.  346. — Gen£&aXi  the  Honourabijb  Sib  Auex- 
ANDEB  Hope,  Pursuer^  v.  Thomas  Stbabs*  De- 
fender* 

Teinds— Stipend — Augmentation — Superior  and  Vassal — Re- 
lief-^Clause — Where  a  proprietor  of  lands,  who  had  aho 
an  heritable  right  to  the  teinds  thereof,  feued  omt  the  loads 
but  not  the  teinds,  and  in  the  clause  of  warrandice  bound  hiat- 
self  to  free  and  relieve  the  vassals  and  their  successors  from 
'*  all  cess,**  ^c,  '*  ministers*  and  schoolmasters'  stipends  and 
salaries,**  "  teinds  and  casualties  payable  firth  of  the  said 
lands  to  my  superiors  thereof,  and  that  of  aU  terwts  bygone, 
present,  and  to  come*' — Held  by  the  majority  of  the  vkole 
Court,  that  this  clause  of  relief  did  not  extend  to  tSe  sit- 
nisters  stipend  allocated  on  the  lands  for  the  fiai  iime^  and 
more  than  a  century  after  the  date  of  the  grant. 

By  a  disposition,  dated  the  4th  of  Febmaiy  1729, 
Sir  Thomas  Bruce  Hope  of  Kinross  and  Craigfaa!i»  in 
consideration  of  the  price  of  £129«108  Scots,  con- 
veyed to  Charles  Earl  of  Hopetoun,  the  lands  and  ba- 
ronies of  Craighall,  comprehending,  mUr  aJUa^  the  su- 
periority of  the  lands  and  barony  of  Kinninmont,  with 
the  teinds  of  the  same,  with  the  lands  of  Baldonie,  mill 
and  mill-lands  thereof.  The  pursuer  is  now  in  right 
of  the  estate  of  Craighall,  as  heir  of  entail,  under  ao 
entail  executed  by  John  Earl  of  Hopetoun,  son  of  Earl 
Charles. 

Previous  to  the  sale  to  the  Earl  of  Hc^etoun,  the 
lands  of  Kinninraont  had  been  feued  out  by  Sir  Tboma.^ 
Bruce  Hope  to  Thomas  and  Rojiert  PitCiiim,  in  equal 
halves,  by  two  feu-charters,  dated  the  ISth  of  April 
1721,  both  of  which  are  precisely  in  the  Fame  uiui^^ 
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These  charters  contained  no  conveyance  of  teinds, 
but  the  following  clause  of  warrandice  and  of  relief  oc- 
curred in  each  of  them: 

"  And  lastly,  I,  the  said  Sir  Thomas  Bruce  Hope,  under  the 
reservations  @  mentioned,  and  burden  of  the  yearly  feu-duty 
and  services  above  written,  and  others  foresaid,  bind  and  oblige 
ine,  my  heirs  and  successors,  to  warrant  the  lands,  mill,  and 
milMands  and  pertinents  foresaid,  and  right  of  feu  thereto  above 
specified,  to  be  valid  at  all  hands,  as  law  will ;  and  also  to  free 
and  relieve  the  said  Thomas  Pitcairn,  and  bis  foresaids,  from 
all  cess,  out-reeks  of  horse  and  foot  mililia,  and  other  public 
burdens  whatsoever,  ministers'  and  schoolmasters'  stipend  and 
salary  (except  the  sum  of  seven  pounds  three  shillings  four  pen- 
nies Scots  yearly,  payable  by  the  said  Thomas  Pitcairn  and  his 
foresaids,  to  the  schoolmaster  of  Ceres,  beyond  the  feu-duty  @ 
mentioned),  teinds  and  casualties  payable  furth  of  the  said  Unds, 
to  my  superiors  thereof,  and  that  of  ail  years  and  terms  bygone, 
present,  and  to  come." 

The  defender  is  now  proprietor  of  both  halves  of 
the  lands  of  Kinninmont. 

The  above  clause  of  relief  was  never  inserted  in  any 
of  the  feudal  investitures  in  favour  of  the  Pitcaims  or 
their  snccessoTS. 

It  was  averred  by  the  defender  that  the  feu-duty  at 
which  the  lands  were  set  in  1721  was  their  full  agricul- 
tural value  at  that  time. 

No  minister's  stipend  was  then  payable  from  the 
lands,  and  it  was  first  demanded  from  the  defender  in 
1828.  He  having  thereupon  withheld  payment  of  the 
feu-duty  on  that  and  other  grounds,  the  present  action 
was  brought  by  the  pursuer  for  the  payment  thereof, 
and  for  having  it  found  and  declared  that  the  defender, 
as  vassal  in  said  subjects,  has  no  right  of  relief,  or  any 
other  right  or  claim  whatsoever  against  the  pursuer,  as 
his  superior  aforesaid,  for  or  on  account  of  the  mini- 
ster's stipend  payable  out  of  the  teinds  of  the  foresaid 
town  and  lands  of  Kinninmont,  mill  and  mill-lands  of 
Baldonie,  and  others,  or  of  any  augmentation  or  aug- 
mentations thereof,  which  may  already  have  been  or 
may  hereafter  be  granted ;  but  that  the  said  stipend 
and  augmentations  thereof  are  exclusively  payable  by 
the  said  defender,  his  heirs  and  successors  in  said  town 
and  land%  mill  and  mill-lands,  and  others,  now  and  in 
all  time  coming,  without  any  claim  of  relief,  retention, 
compensation,  or  other  claim  whatsoever  against  the 
pursuer,  and  the  heirs  succeeding  to  him  in  the  said 
lands  and  barony  of  Craighail,  as  superiors  of  the  said 
town  and  lands  of  Kinninmont,  mill  a>id  milMands  of 
Baldonie,  and  others,  saving  and  excepting  always  the 
right  of  the  said  defender,  and  his  foresaids,  to  retain 
the  said  stipend  and  augmentations  thereof  out  of  the 
teinds  of  the  said  town  and  lands,  mill  and  mill-lands, 
and  others,  in  any  action  which  may  be  brought  against 
him  or  them,  by  the  pursuer  or  his  foresaids,  for  re- 
covery of  the  said  teinds. 

Thie  defender  pleaded — 1.  The  pursuer  being  bound, 
as  the  condition  of  demanding  the  feu-duty,  to  relieve 
the  defender  of  all  demands  for  stipends  or  teinds  exi- 
gible from  the  lands  of  Kinninmont,  he  cannot  claim 
the  feu-doty  without  relieving  the  defender  of  aU  sti- 
pends aod  teinds  exigible  from  the  lands,  and  the  de- 
claratory conclusions  of  the  summons  are  therefore 
groundless  and  inconsistent  with  the  terms  of  the 
original  feu-charters,  which  must  regulate  the  rights  of 
parties:    Stewart  v.  Russell,  3d  June  1813;  Low  v. 


Beaton,  Slst  January  1821.  2.  As  the  feu-duty  pay- 
able for  the  lands  was  their  full  yearly  agricultural  value 
at  the  date  of  the  original  feu-charters,  and  as  no  stipend 
was  ever  paid  by  the  vassals  in  these  lands  prior  to 
1828,  the  pursuer,  as  superior,  would,  independent  of 
the  express  obligation  to  that  effect,  be  obliged  to  re- 
lieve his  vassals  of  any  claim  for  stipend  or  any  similar 
burden:  McDonald  t;.  Heriot's  Hospital,  12th  Febru- 
ary 1828,  affirmed  by  the  House  of  Lords,  7th  April 
1 830.  3.  The  defender  is  entitled  to  retain  the  feu- 
duty  stipulated  in  his  charters,  till  the  pursuer  shall 
comply  with  the  conditions  specified  in  the  feu-chartera, 
on  which  alone  he  is  entitled  to  demand  the  payment 
of  the  feu-duty. 

"  I9M  December  18S5._The  Lord  Ordinary  appoints  the 
parties  to  prepare  short  cases,  directing  their  attention  chiefly 
to  the  question,  Whether  by  the  condition  of  the  superior 
generally,  or  by  the  terms  of  the  clause  founded  on  in  the  pre- 
sent case,  there  is  an  ol)ligation  laid  on  the  superior  to  relieve 
the  vassal  of  augmentations  of  minister's  stipend,  in  order  that  the 
cause  may  be  reported  to  the  Court ;  the  cases  to  be  lodged  by 
the  box-day,  and  thereafter  exchanged  and  re-lodged  by  the  se- 
cond sederunt-day  in  January. 

"  Note The  Lord  Ordinary  regrets  very  much  that  this 

cause  should  have  been  delayed.  After  hearing  it  very  fully 
argued  (and  he  has  reconsidered  the  notes  of  the  able  argument 
brought  before  him),  he  thought  that,  though  there  were  other 
points  involved  in  it,  not  perhaps  of  any  great  difficulty,  there 
was  really  no  case  at  all,  until  it  should  be  determined  that  the 
material  conveyance  imported  an  effectual  warrandice  against 
future  augmentations  of  stipend.  The  question,  whether  that 
obligation  passed  against  the  singular  successor  in  the  supe- 
riority of  the  lands,  is  entirely  separate.  It  being  known,  how- 
ever, to  the  Lord  Ordinary,  that  a  case  extremely  analogous, 
on  the  question  of  warrandice,  HeriotV  Hospital  v.  Pedie,  had 
been  fully  prepared  for  judgment  before  he  ceased  to  be  junior 
Lord  Ordinary,  and  had  been  actiudly  disposed  of  by  Lord 
JdBTrey,  on  the  12t&  November  1834,  by  an  interlocutor  order- 
ing cases  on  the  question  to  the  First  Division,  with  a  note 
expressive  of  his  own  doubt  on  the  point,  and  as  to  the  conclu- 
siveness of  the  case  of  M'Domdd,  12th  February  1828  (House 
of  Lords,  7th  April  1830),  the  Lord  Ordinary  thought  it  but 
right  to  delay  pronouncing  any  judgment  in  this  case,  in  the 
hope  that  the  parties  might  be  saved  the  expense  and  trouble 
of  an  unnecessary  discussion  by  the  deciaion  in  that  cause.  He 
finds,  however,  that  nothing  has  been  done  in  it  since  that 
order  by  Lord  Jeffrey.  He  cannot,  therefore,  any  longer  delay 
putting  this  cause  in  order  for  decision.  But  it  is  evident  that, 
being  aware  that  the  very  same  point  substantially  has  been 
appointed  to  be  laid  before  the  First  Division  of  the  Court, 
and  being  himself  very  strongly  impressed  with  the  sam« 
doubts  which  ar«;  expressed  by  Lord  Jeffrey  in  regard  to  the 
case  of  McDonald,  he  should  do  very  wrong  if  he  were  to  pro- 
nounce any  judgment  on  that  question.  He  may  perhaps  make 
a  short  note  on  the  point,  when  he  sees  a  wiitten  argument. 
But  at  present,  he  should  not  be  inclined  to  say  any  more  than 
what  is  expressed  in  Lord  Jeffrey's  note — the  whole,  or  at  least 
the  part  of  which  applicable  to  this  question,  ought  to  be  append- 
ed to  the  cases  to  be  lodged  in  this  cause.* 
-  ...  ,     ■       ».  1.  .^1^1^— ^» 

*  The  interlocutor  here  referred  to  was  pronounced  by  Lord 
Jeffrey,  in  relation  to  a  similar  question  between  Mr  Jamee 
Pedie,  W.S.,  and  the  Governors  of  Heriot's  Hospital,  in  the 
locality  of  St  Cuthbert*8.  The  part  of  his  Lordship's  note  ap- 
plicable to  this  point  is  as  follows : — '*  But  it  is  on  the  genenl 
question  of  the  possibility  of  subjeeting  a  superior  to  payment 
of  stipend,  and  especially  of  augmented  stipend,  without  a  spectal 
and  express  clause  in  the  feu-charter,  that  he  wishes  to  see  a 
written  argument.  The  inclination  of  his  own  opinion  is  so 
strong  against  such  a  construcdve  liability,  that  he  would  at 
once  have  rejected  the  claims  of  the  objector,  but  for  the  deci- 
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"  The  cases  are  ordered  with  reference  to  this  point  only. 
But  if  it  is  thought  to  save  expense  to  the  parties,  they  may 
agree  to  make  a  concise  statement  of  the  other  points  in  the 
cause,  so  as  to  obtain  a  conclusive  judgment  at  once." 

The  pursuer  pleaded — 1.  That  the  original  clause 
of  warrandice,  considered  as  a  personal  obligation,  and 
with  reference  to  its  effects  against  the  granter  and  his 
heirs,  does  not  infer  relief  against  augmentations.     By 
the  words  of  the  clause,  the  granter  binds  himself  to 
relieve  the  feuar  of  *'  ministers'  and  schoolmasters' 
stipend  and  salary .'^     Had  the  clause  stopt  there,  it  is 
perfectly  evident  that  this  could  not  have  been  held  to 
apply  to  augmentations.     But  then  the  clause  goes  on 
as  follows:  "  Teinds  and  casualties  payable  furth  of 
the  said  lands  to  my  superiors  thereof,  and  that  of  all 
years  and  terms  bygone,  present,  and  to  come."     Now, 
the  qualifying  words,  ^*  payable  furth  of  the  said  lands 
to  my  superiors  thereof,"  must  be  held  as  applicable 
both  to  "  teinds"  and  "  casualties,"  which  makes  this  a 
reasonable  and  ordinary  clause  of  relief,  by  which  the 
superior  undertakes  to  relieve  the  vassal  of  his  own 
obligations  to  the  overlord.     At  the  date  of  the  feu« 
charter,  Sir  Thomas  Bruce  Hope  was  proprietor  both 
of  the  stock  and  of  the  teinds  of  the  lands.     He  did 
not,  however,  feu  out  the  teinds  along  with  the  lands ; 
and  accordingly  the  direct  clause  of  warrandice  does 
not  apply  to  the  teinds  at  all,  but  only  to  "  the  lands, 
mill,  and  mill-lands  and  pertinents  foresaid."*    It  is 
only  in  the  special  clause  of  relief,  which  is  subjoined 
to  the  warrandice,  that  it  can  be  even  argued  that  any 
obligation  was  incurred  having  reference  to  teinds. 
The  superior  is  thus  supposed,  according  to  the  view 
pf  the  defender,  in  one  and  the  same  deed,  to  feu  the 
lands,  reserving  to  himself  the  teinds,  and  consequently 
reserving  the  power  to  sell  or  alienate  the  teinds  to 
singular  successors ;  and  yet  to  bind  himself  in  all  time 
coming  to  relieve  the  vassal  of  any  demands  that  may 
be  made  against  him  in  regard  to  teinds,  either  by  the 
minister,  or  by  himself  or  his  singular  successors  in 
the  titularity.     It  is  believed  that  there  have  been  cases 
in  which  a  party  who  had  no  right  to  teinds,  and  who 
consequently  could  not  feu  them  out  along  with  the  lands, 
yet  bound  himself  by  a  peculiar  and  anomalous  clause  of 
relief,  substantially  to  warrant  to  the  vassal  a  full  right  to 
%he  teinds.    But  such  a  stipulation  is  altogether  absurd  in 
a  party  who  has  an  heritable  right  to  the  teinds  as  well 
as  to  the  lands,  and  who,  therefore,  if  be  had  chosen, 
might  have  given  the  vassal  a  direct  right  to  the  teinds, 
and  a  direct  warrandice  of  teinds,  as  well  as  of  the 
lands.    It  seems,  therefore,  proper  to  interpret  the  clause 
in  question,  as  applying  to  such  teinds,  teind-duties,  or 
annuities  of  teinds,  as  well  as  casualties,  as  were 
payable  out  of  the  lairds  to  the  grantor's  superiors. 
Besides,  although  the  obligation  of  relief  be  held  not 
to  be  restricted  by  the  words  that  follow,  this  will  not 
infer  an  obligation  as  to  future  augmentations.     For 
that  purpose  it  is  necessary  that  the  charter  should 
contain  warrandice  in  express  terms  against  future 

Bion  of  the  First  Division  in  the  case  of  M'Donald  against 
Heriot's  HospiUl,  12th  February  1828  (F.C.),  afterwards 
affirmed  on  appeal,  7th  April  1830,  (4  Wilson  and  Shaw,  98). 
In  the  fare  of  that  decision,  it  seems  difficult  to  reject  the  claim 
of  Mr  Pcdie.  But  the  circumstances  are  not  identical,  and  it 
may  not  he  too  late  to  reconsider  the  general  question." 


augmentations,  or  at  least  equivalent  expressions,  which 
may  be  explained  by  a  subsequent  course  of  practice 
to  mean  the  same  thing.     Accordingly,  the  Court  has 
found  expressions  similar  to  those  used  in  the  present 
case,  and  even  stronger,  not  sufficient  to  extend  to  a 
warrandice  against  future  augmentations:  Colquhoun 
V.  Smollet,  21st  January  1798;  Mor.  Syn.  1808,  1814, 
p.  761.     Plenderleath  v.  Earl  of  Tweeddale's  Repre- 
sentatives, 31st  January  1800;  Diet.  16,639.     Alex- 
ander V.  Bruce  Dundas,  9th  June  1812;  Fac  CoU. 
Petrie  v.  Lindsay  Carnegie,  27th  January  1813 ;  Con- 
nell  on  Teinds,  1st  edit.  II.  479.     Earl  of  Hopetoun's 
Trustees  V.  Copland,  8th  December  1819;  Fac.  ColL 
Hamilton  V.  Calder,  13th  June  1823;  Fac.  Coll.    In 
the  cases  of  Low  and  Cunninghame,  referred  to  by  the 
defender,  the  granter  of  the  original  feu-right  had  no 
right  to  the  teinds  of  the  lands  which  he  feued ;  and 
having  that  distinctly  in  view,  he  nevertheless  under- 
took to  warrant  or  insure  the  vassal  from  all  demands 
upon  him  in  regard  to  teinds.     The  case  of  M'Donald, 
referred  to  in  the  Lord  Ordinary's  note,  is  founded  on 
by  the  defender.     But  that  case  was  a  very  special 
one ;  and  the  judgment  of  the  Court,  as  well  as  the 
opinions  of  the  Judges,  proceeded  entirely  upon  spe- 
cialties.    In  particular,  the  conduct  of  the  parties  was 
held  to  afford  decisive  evidence  of  their  understanding 
and  agreement.     The  superior  had  all  along  paid  the 
stipend  due  from  the  lands,  and  that  for  a  length  of 
time,  which  could  leave  no  room  to  doubt  what  was 
the  true  meaning  of  the  parties.     The  Court  accord- 
ingly found,  *'  from  the  terms  of  the  feu-contract,  and 
in  respect  of  the  practice  of  the  hospital  having  all 
along  paid  the  stipend  of  the  lands  of  Powderfaall,  that 
there  is  sufficient  evidence  of  the  understanding  of  the 
parties  to  that  effect."    Again,  in  the  case  of  Sir  A. 
Hope  V.  Lunoisdaine,  26th  February  1836,  Fac  Coll., 
as  to  the  lands  of  North  Callange,  while  it  was  impos- 
sible to  make  sense  of  the  expressions  in  the  daose, 
without  referring  them  to  future  augmentations,  the 
superior  had  for  a  long  time  been  in  use  of  paying  the 
stipend.     2.  Supposing  that  the  clause  of  relief  were 
effectual  to  relieve  from  future  augmentations,  it  is 
only  a  personal  obligation :  nor  does  it  appear,  either 
in  the  conveyance  from  the  original  superior  to  Lord 
Hopetoun,  or  in  any  subsequent  title  of  the  supericH'T 
nor  in  any  renewal  of  the  vassal's  right.     It  is  there- 
fore not  binding  on  the  pursuer,  who  is  a  aingular  suc- 
cessor of  the  granter. 

The  defender  adduced  the  cases  of  Cunninghame 
9.  Cuthbertson,  27th  January  1829,  Fac  Coll.,  and  of 
Low,  as  materially  affecting  the  import  of  the  previous 
decisions  relied  on  by  the  pursuer,  and  establishing 
that  the  clause  in  dispute  in  the  present  case  could  not 
be  confined  to  relief  of  stipend  payable  at  its  date,  if 
there  had  been  any,  but  extended  to  future  augmenta- 
tions also.  The  case  of  McDonald  was  likewise  refer- 
red to  as  a  fortiori  to  the  present,  where  a  feuar  vbo 
had  become  bound  to  pay,  in  name  of  feu*duty,  what 
was  supposed  to  be  the  full  agricultural  value  of  the 
lands  feued  to  him  at  the  date  of  his  feu-contract,  was 
held  entitled  to  claim  relief  from  his  superiors  of  the 
stipend  payable  for  the  lands,  although  the  feu-contract 
contained  no  obligation  whatever  on  the  part  of  tht- 
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superior  to  relieve  the  vassal  of  stipend,  or  of  any  other 
public  burden. 

**JuRe  13,  1836 The  Lord  Ordinary  having  considered  the 

reyised  casea  for  the  parties,  makes  avizandum  with  the  cause  to 
the  Court,  and  appoints  copies  of  these  cases,  and  of  the  record, 
to  be  put  into  the  boxes  of  the  Lords  of  the  Second  Division 
of  the  Court,  and  that  within  eight  days,  in  order  to  be  report- 
ed. 

"  Note The  Lord  Ordinary  vrill  not  enter  particularly  into 

the  argument  of  these  cases.  He  will  only  say,  that  he  reports 
the  cause  solely  on  the  ground  on  which  Lord  Jeffrey  reported 
the  case  of  Pedie  v,  Heriot's  Hospital,  viz.  the  application 
which  is  here  made  of  the  decision  in  the  case  of  McDonald. 
He  is  humbly  of  opinion,  1.  That  on  principle,  and  according 
to  the  authorities,  there  is  not  even  in  the  first  title  of  the 
▼Bssil  any  obligation  of  warrandice  against  future  augmenta- 
tions of  stipend ;  2.  That  such  an  obligation  cannot  be  inferred 
against  a  superior,  merely  from  the  nature  of  the  feudal  title, 
whatever  may  have  been  the  value  paid  for  the  land :  where 
the  teinds  are  not  conveyed,  any  estimate  of  the  value  of  the 
hmds  supposes  them  to  be  taken  >nth  their  natural  burdens,  if 
not  expressly  excepted :  3.  That  the  attempt  to  maintain  this 
against  a  singular  successor  in  the  superiority,  where  no  words 
at  all  are  inserted  in  the  vassal's  seisin,  as  if  such  an  obligation 
were  a  natural  incident  to  the  feudal  tenure,  shows  in  a  very 
strong  light  the  singularly  dangerous  nature  of  the  plea  itself; 
and  4.  That  it  can  make  no  difference  whatever  on  the  legal 
state  of  the  question,  that  it  arises  upon  the  demand  of  the  su- 
perior for  payment  of  his  feu-duty.  To  assume  that  it  does,  is 
to  take  it  for  granted  that  the  feu-right  is  burdened  with  such 
a  condition,  which  is  the  thing  to  be  proved.  The  Lord  Ordi- 
nary cannot  but  regard  the  case  of  M*Donald  v,  Heriot's  Hos- 
pital, as  a  case  in  which  the  Court  proceeded  on  specialties 
only.  According  to  the  report,  the  Judges  certainly  stated  the 
general  rule  to  be  otherwise.  Lord  Wynford's  speech  in  the 
House  of  Lords  seems  also  to  treat  the  case  as  special.  But  if 
it  had  been  there  supposed  that  there  is  a  genend  rule  of  wider 
import,  the  Lord  Ordinary  would,  with  all  deference,  think, 
that  as  the  judgment  was  a  simple  affirmance  of  a  judgment  of 
this  Court,  the  real  grounds  of  it  would  deserve  to  be  recon- 
sidered in  any  case  not  precisely  the  same  in  its  circumstances." 

The  following  unanimous  opinion  was  returned  by 
the  consulted  Judges  :* 

"  The  two  points  on  which  we  have  been  consulted  are,  Ist, 
Whether  an  obligation  to  relieve  the  vassal  from  augmentations 
of  stipends  was  constituted  against  the  original  superior ;  and 
2(Hy,  Whether  this  obligation,  if  constituted,  has  been  effectually 
transferred  against  the  pursuer,  a  singular  successor  in  the 
superiority  ? 

**  On  the  first  of  these  points,  we  are  of  opinion,  that  no  such 
obligation  was  originally  constituted.  It  has  occasionally  been 
supposed,  that  there  is  some  discrepancy  between  the  judgments 
which  have  been  pronounced  in  the  cases  that  have  occurred  in 
this  matter.  But  any  such  discrepancy  has  only  been  in  the 
application  of  the  rule  to  the  special  circumstances  of  particular 
cases ;  and  the  rule  itself  is  quite  fixed.  It  is,  that  in  order  to 
create  and  leave  such  a  burden  on  the  superior,  there  must  be  a 
distinct  warrandice  to  this  effect, — not  necessarily  by  the  use  of 
any  particular  words,  but  by  the  use  of  terms  which  unequivo- 
cally import  the  obligation.  The  course  of  practice  by  the 
parties  subsequentiy  to  the  grant,  may  be  referred  to  in  order  to 
explain  their  understanding  of  the  meaning  of  its  terms ;  but, 
one  way  or  other,  an  unequivocal  obligation  to  relieve  the  vassal 
of  future  augmentations  must  be  established,  and  no  mere  im- 
plication, or  probable  conjecture,  will  suffice. 

*'  Now,  on  applying  this  rule  to  the  terms  of  the  grant  before 
us,  they  do  not  appear  to  us  to  import  any  such  obligation. 
We  need  not  analyse  the  words  here.  It  is  sufficient  to  refer 
to  the  explanation  given  of  them  in  the  pursuer's  case,  and  to 

*  The  Lord  President  being  an  heir  of  entail  of  the  estate  of 
Craighall,  did  not  give  any  opinion. 


say,  that  we  think  they  can  all  receive  a  satisfactory  construc- 
tion without  rearing  up  this  burden,  which  is  not  one  of  the 
natural  incidents  of  such  a  transaction. 

"  This  being  the  case,  the  second  point  is  superseded  ;  for  if 
there  was  no  obligation  created,  it  is  unnecessary,  or  rather  im- 
possible, to  consider  whether  it  was  transferred." 

At  advising, 

Lord  Justice' Clerk. — I  have  some  hesitation  in  concurring 
with  the  consulted  Judges.  I  think  that  there  was  an  inteutioii 
here  to  give  relief  from  the  minister's  stipend. 

Lord  Glenlee  concurred  with  the  consulted  Judges. 

Lord  Medicyn, — I  have  some  difficulty.  I  think  that  this 
case  is  very  like  that  of  North  Callange. 

The  Court  pronounced  the  following  interlocutor : 


•< 


The  Lords  having  advised  the  cause,  with  the  opinions  of 
the  consulted  Judges,  and  having  considered  these  opinions. 
Find  that  the  defender,  as  vassal  in  the  lands  mentioned  in  the 
summons,  has  no  claim  against  the  pursuer,  as  his  superior  of 
these  lands,  for  relief  of  the  minister's  stipend  payable  out  of 
the  teinds  of  the  same.  And  to  this  effect  repel  the  defences,  and 
decern  in  terms  of  the  declaratory  conclusion  of  the  libel ;  and 
also  decern  against  the  defender  for  payment  of  the  arrear  of 
feu-duty  libelled,  with  exception  of  the  capons,  as  to  which 
supersede  consideration  of  the  case  until  the  first  sederunt  day 
in  November  next ;  and  also  reserve  all  questions  as  to  expenses, 
and  allows  interim  extract  to  go  out  and  be  extracted  for  the 
arrear  of  feu-duty  hereby  decerned  for." 

Lord  Ordinary,  Moncreiff. — Act.  Dean  of  Faculty  (Hope), 
H.  J.  Robertson:  James  Hope,  W.S.,  Agent, — Alt,  More; 
Walter  Cook,  W.S.,  Agent [J-I^-M.J 


1 IM  July  1837. 
Second  Division (J.D.M.) 

No.  346. — WiiiLiAM  FoRRESTEB,  PursucT,  V,  Andbew 
FoBREBTER  and  Others,  Defenders, 

Proof — Witness — Admissibility — In  an  action  of  proving  the 
tenor  of  a  will,  a  witness  examined  in  Jamaica  having  pre- 
viouslg  made  tffidavit  as  to  the  subject-matter  of  his  evidence 
— Held  no  objection  to  his  admissibility. 

This  was  an  action  of  proving  the  tenor  of  a  last 
will  executed  in  Jamaica.  Certain  objections  taken  in 
the  course  of  the  proof  were  reserved  for  the  opinion 
of  the  Court.  These  were  pleaded  as  in  the  case  of 
objections,  in  the  course  of  a  proof  on  commission, 
brought  before  a  Lord  Ordinary,  which  their  lordships 
considered  the  proper  method  of  advising  them.  The 
following  was  the  only  point  decided : — One  of  the 
pursuer's  witnesses,  resident  in  Jamaica,  and  an  in- 
strumentary  witness  to  the  will,  deponed,  on  his  exami- 
nation in  causa,  when  cross-interrogated,  that  he  had 
sworn  to  two  affidavits,  along  with  another  instrumen- 
tary  witness,  to  the  same  effect  as  his  present  examina- 
tion. 

It  was  objected  by  the  defenders,  \sty  That  the 
affidavits  should  not  have  been  taken  at  all :  2c/,  That 
they  ought  to  have  been  cancelled,  as  the  previous  de- 
position of  the  party  before  his  examination ;  and,  3c/, 
That  this  was  a  case  of  two  witnesses  being  precog- 
nosced  together ;  and  that  if  the  agent  in  Jamaica  re  • 
ceived  instructions  from  the  party's  agent  in  Scotland, 
the  proceedings  objected  to  became  the  act  of  the 
Scottish  litigant. 

It  was  anstoered  for  the  pursuer,  that  admitting  the 
fact,  the  objections  in  question  were  not  a  ground  of 
disqualification,  more  es[)ecial]y  looking  to  the  country 
where  the  examination  of  the  witness  took  place ;  and 
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that  the  objection  was  too  late  of  being  stated,  and 
ought  to  have  been  taken  before  the  witness  was  ex- 
amined as  to  the  merits  of  the  cause* 

Lord  Justice'-  Clerk,.^We  cannot  reject  the  testimony  of  this 
witness.  The  objection  ought  to  have  been  taken  before  a 
question  was  put  as  to  the  merits  of  the  cause.  But  in  itself, 
the  objection  is  not  valid  to  exclude)  however,  in  the  circum- 
stances, it  may  affect  the  witness's  credit.  It  is  very  customary 
in  Eoghuid  and  Ireland  to  take  a  man's  aflSdavit,  and  afterwards 


addaee  him  as  a  witnetis;  and  the  circiuiiBfanee  of  Darhaoi. 
having  made  affidavit  along  with  Jones,  is  no  ground  for  setting 
aside  his  evidence. 

The  other  Judges  having  concurred,  the  Court  re- 
pelled the  objection. 

Act*  Solicitor- General  (Rutherfurd),  Neaves;  A.  Douglas, 

W.S.,  Agent Alt.   Dean  of  Faculty  (Hope),  MaitU&nd;  U. 

Macfarlane,  W.S.,  ^^ent.-..fJ.D.M.] 


ERRATA  IN  VOL.  IX. 

Page   80,  Ist  Column,  12th  Une  from  the  foot, /or  "  ceased,"  read  "  craved.'* 

240,  2d  Column,  dth  line  from  the  top, /or  "  bankrupt,"  read  *«  petitioner." 

360,  1st  Column,  86th  line  from  the  foot,  for  "  granters,"  read  "  grantees," 

446,  2d  Column,  28th  line  from  the  top,  for  "  Duggan  v.  Wright,  2d  March  1807,"  rwd  <'  Duggaa  e.  Wight,  2d 

March  1797." 
453,  Title, /or  "  the  Executors  of  Sir  £.  J.  Murray  Macgregor,"  read  ^  the  Executors  of  General  Murray  Hac» 

gregor." 
476  Ist  Column,  expunge  the  three  last  lines  of  the  Rubric,  and  insert  in  their  place,  "  Opinion  of  the  Lord  Ordi* 

nary,  that  it  is  not,  in  the  circumstances,  a  sufficient  objection  to  the  foresaid  sale,  that  It  was  for  behoof  of  oa^  of 

the  trustees." 


INDEX. 


ACCOtJNTB^See  Agent  and  CHeni.    Proceu, 

ACCOUNTING,  p.  427. 

- — <- Compensstion,  p.  450, 

See  Res  Judicata,     Process,     Trust. 

ACQUIESCENCB-^See    Cautioner,     Nuisance,     Presump- 
Hon, 

ACT  OF  8BDBRUNT-JURY  COURT— Sec  Evidence, 

'     "  14th  December  17fi6 — See  Process, 

— 17th  July  1764,  and  2 1st  December 

1765 — Money  Petition— Warrant  on  Judicial  Factor — Pro- 
ee8»'~A  petition  for  warrant  on  a  judicial  factor  to  pay  over 
certain  rents  of  an  estate  held  by  him,  presented  on  8d  March, 
superseded  till  May  next,  in  respect  of  the  terms  of  the  Act 
of  Sederunt,  17th  July  1764,  which  declares,  that  petitions 
for  sequestration  or  for  monev  shall  not  be  entertained  after 
the  20th  of  February  in  the  winter  session,  p.  345. 

. 1799,  §  1— See  Process. 

•     ■  1799,  §  A^See  Process. 

6th  February  1606— See  Process. 

16th  June  1819— See  Poors'  Poll, 

12th   November   1825,   §  19— See 


Cot^bmuttwn, 


cess. 


12th  November  1825— See    Pro- 

28th  November  1825,  §  18— See 

1 1th  July  1828— See  CauA'oJi.  Jury 
Cause,  Ihsmissal  of.  Process. 

11th  July   1838,  §  67— See  iVo- 


Proceea. 


cess.     §  98 — See  AHment, 

16th  March  1829— See  Process, 


ADJUDICATION— See  Entail  Process. 

ADMINISTRATION,  LETTERS  OF— See  Executor^  Cre- 
ditor, 

ADVOCATION— Mandate— Liability— Solidum  et  Pro  Rata 
— Landlord  and  Tenant — A  landlord  having  been  found  liable 
in  an  Inferior  Court  process  for  payment  of  damages  to  a 
third  party,  and  having  then  intimated  to  the  tenant  a  claim 
of  relief,  and  that  he  intended  to  acquiesce  in  the  SherifTs 
judgment,  but  afterwards  having,  without  authority  from  the 
tenant,  brought  an  advocation  of  the  action,  in  which  he  was 
unsuccessful — The  tenant  held  not  liable  for  the  expense  of 
the  advocation,  p.  149. 

■  See  Prescription,  QuinquetuUal.     Process. 

AFFIDAVITS— See  Process. 

AGENT  AND  CLIENT— Accounts— Commission  on  Sale, 
and  Receipt  of  Price — Process — Circumstances  in  which  a 
professional  agent  held  not  entitled  to  charge  commission  at 
the  rate  of  two  and  a  half  per  cent.,  on  the  price  of  subjects 
sold  by  him,  p.  224. 

.^ Lien — Penonal  Exception— Rank- 
ing and  Sale — Competition — Circumstances  in  which  it  was 
held,  that  a  professional  agent,  acting  for  borrower  and  lender, 
was  not  entitled  to  plead  against  the  lender  a  lien  on  title- 
deeds  for  business  accounts  incurred  to  him  by  the  borrower, 
nor  a  preference  for  interests  paid  to  prior  heritable  creditors 
upon  assignations  or  obligations  to  assign,  p.  575. 

■  Writer's  Account — In  an  action 


for  payment  of  a  writer's  account  against  the  representatives 
of  another  writer-^Circumstatices  in  which  held,  that  the 
employment  was  on  the  underetanding  that  outlay  only  was 
to  be  charged,  p.  18. 

See   Arbitration.     Compensation. 


1828,  §  98-— Process— Decree  of  divorce  having  been  pro« 
nounced  against  a  husband ;  and  in  the  after  question  as  to 
the  amount  of  future  aliment  to  be  paid  to  the  wife  during 
her  life,  he  averred  that  he  was  in  destitute  circumstances, 
which  Was  denied  by  the  wife,  and  she  was  unable  to  go  to 
proof— The  Court,  in  respect  of  the  declinature  of  proof,  re- 
fused the  claim  of  additional  aliment :  the  wife  being  provided 
in  an  annuity  of  £40  per  annum,  payable  in  terms  of  a  post- 
nuptial contract,  p.  391. 
ALIMENT— Jurisdiction,  Civil  and  Criminal — Magistrates  of 
Burgh — Statute  9  Geo.  IV.  c.  39— Salmon-Fishing  Statute 
— Process — Held  that  a  party  who  has  been  incarcerated,  on 
failure  to  pay  a  fine  imposed  in  terms  of  the  9th  Geo.  IV.  c. 
39,  made  in  relation  to  fishing  for  salmon  in  close  time,  must 
be  alimented  in  prison  b^  the  informer  at  whose  instance  the 
contravener  was  put  in  jail,  and  not  by  the  magistrates  of  the 
burgh  where  the  jail  is,  p.  289. 

Parent  and  Child — Circumstances  in  which  the 
Court  awarded  to  the  widow,  the  mother  of  an  only  child, 
aged  two  and  a-half  years,  £60  per  annum,  till  the  child 
should  arrive  at  the  age  of  seven  years— the  father  having 
left  the  child  a  fortune  of  £12,000,  p.  173. 

.Parent  and  Child— Widow-^Cbildren,  Younger 


Interest,  (Bank.)     Process.     Proof. 
ALIMENT— Husband  and  Wife— Divorce— A.  S.,  11th  July 


— Entail — Heir  of  Entail — Factor  Loco  Tutoris — On  the 
death  of  an  entailed  proprietor,  warrant,  on  the  application 
of  the  widow,  granted  to  the  fiictor  loco  tutoris  of  the  pupil 
heir,  aged  eleven,  to  pay  an  aliment  of  £150  to  the  widow, 
who  was  left  unprovided  for  (and  there  was  no  moveables), 
out  of  the  rental  (which,  after  deducting  liferents  and  bur- 
dens, amounted  to  £384,)  till  the  heir's  majority.  2.  To 
pay  her  for  the  heir  the  sum  of  £100,  till  he  attained  the  age 
of  fourteen  years.  3.  The  widow  claimed  an  aliment  suffi- 
cient for  the  maintenance  and  education  of  the  minor  heir  and 
younger  children  ;  but  stated  by  the  Court,  that  it  had  been 
decided  that  on  heir  of  entail,  in  hi&  mere  character  of  heir  of 
entail,  was  not  bound  to  support  his  brothers  and  sisters,  and 
consequently  effect  not  given  to  that  part  of  the  application 
presented  by  the  widow,  p.  175. 

ALIMENTARY  PROVISION— Assignation- Competidon 
for  the  arrears  of  an  alimentary  fund,  p.  89. 

ANNUITY— See  2?a»Ar«p«.   Marriage- Contract. 

APPARENT  HEIR— Se^  Parent  and  Child,  Statute  1695^ 
c.  24. 

APPRENTICE— See  Master  and  Servant. 

ARBITRATION— Error — Suspension — Bill  of  suspension  of 
a  charge  on  a  decree-arbitral,  on  the  ground  of  "  an  unt bought 
of  error  in  the  calculations"  on  which  the  decree  proceeded, 
refused,  p.  111. 

Process-^Reduction — Error  Calculi — De- 
cree-arbitral reduced,  on  the  grounds  of  error  calculi,  and  that 
one  of  the  parties  had  not  been  fully  heard,  p.  242. 

Submibsion — Expenses — Held    competent 


for  an  arbiter  in  a  submission  to  award  expenses,  though  the 
submission  contain  no  mention  of,  or  authority  to  make  such 
award,  p.  117. 
_ Submission — Power  to  Refer — Reference 


— Agent  and  Client — Process — Circumstances  in  which  held, 
that  a  reference  by  a  counsel  \v<is  binding  on  the  client ;  and 
opinion  expressed,  that  it  could  not  be  impugned  except  by 
reduction,  p.  203. 
Sc»e  Trust. 


ARRESTMENT,  BHIiACH  OF— See  Diligence. 

.. Recal — Arrestm  >nt  used  by  a  wife  upon  a 

decreet  for  aliment  against  her  husband,  recalled,  on  the 
ground  that,  at  the  time  it  was  used,  no  aliment  was  due, 
and  it  was  not  alleged  that  the  husband  was  vergens  ad 
inopiam,  p.  334. 
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ARRESTMENT~See  Competition,  Diligence,  Guarantee 
(Loosing  of  Arrestments),  Prescription,  Quinquennial,  Proof. 

ASSAULT— See  Reparation, 

ASSIGNATION— See  Alimentary  Provision,  Multiplepoind- 
ing.  Proof.   Statute,  6  Geo,  IV.  c.  48. 

ATTESTER— See  Caution, 

AUGMENTATION— See  Teinds. 

B 

BALMAGHIE — Augmentation  to  the  Minister  of,  p.  450. 

BANK  AGENT— See  Process. 

DIVIDEND— See  Payment,  Term  of, 

BANKRUPT — Com  position- Contract  —  Discbarge  —  Judica- 
ture Act,  §  93;  54  Geo.  III.  c.  137,  §  59— Reclaiming  Note 
— Competency — Process — The  Lord  Ordinary,  in  vacation, 
having  refused  a  petition  for  approval  of  composition  and  dis- 
charge, on  the  motion  of  a  party  who  appeared  for  the  first 
time,  on  the  remit  from  the  Court,  but  the  petition  had  not 
been  presented  with  the  requisite  concurrence — Held,  affirm- 
ing the  Lord  Ordinary's  judgment,  that  there  was  not  the  sta- 
tutory concurrence.  2.  Question  raised.  Whether  or  not  the 
Lord  Ordinary  ought  not  to  have  reported  the  point  to  the 
Court,  instead  of  disposing  of  it  himself;  and  whether  a  re- 
claiming note  against  that  interlocutor  was  competent  ?  Opi- 
nion of  Court,  that  there  were  no  objections  to  the  compe- 
tency, p.  109. 

Discharge  —  Contingent   Claims  —  Process  — 

Expenses — Held,  on  advising  a  petition  for  discHarge  proceed- 
ing on  the  Bankrupt  Statutes,  1.  That  it  was  incompetent, 
in  respect  that  contingent  claims  were  not  taken  into  view 
in  calculating  the  four-fifths.  2.  That  the  concurrence  of 
creditors  obtained  subsequent  to  the  application,  could  not 
operate  retro,  so  as  to  validate  an  incompetent  petition.  3. 
In  the  circumstances,  modified  the  expenses  against  the  peti- 
tioner, p.  92. 

Discharge  —  Statutory  Oath  — Competency — 


A  petition  for  discharge  of  a  bankrupt,  who  had  attended  the 
first  diet  of  examination,  but  not  the  second,  and  who  had 
not  taken  the  statutory  oath,  refused  as  incompetent,  p.  335. 
Sequestration  —  Composition  —  Cautioner  — 


Annuity — Expenses — In  an  action  against  cautioners  for  a 
composition  in  a  sequestration,  for  payment  of  the  value  of 
an  annuity  payable  during  the  subsistence  of  three  lives, 
where  no  claim  had  been  made  in  the  sequestration,  and 
where  one  of  the  lives  had  failed  subsequent  to  the  seques- 
tration— 1.  Held  that  the  annuity  must  be  valued  as  at  the 
date  of  the  sequestration.  2.  The  defenders  found  liable  in 
expenses,  p.  16. 

—Sequestration — Diligence — Public  Record,  p. 


195. 

Sequestration — Discharge —  Fraud  ulent  Con- 
cealment— Jury  Trial — Circumstances  in  which  held  by  a 
jury,  that  a  sequestrated  bankrupt  had  concealed  a  true  state 
of  his  affairs  in  the  process  of  sequestration,  and  had  fraudu- 
lently obtained  a  creditor  to  accept  a  composition  on  a  debt, 
and  discharge  the  bankrupt,  p.  407. 

Sequestration — Trader —  Proof —  Process^l . 


A  party  who  had  ceased  to  be  a  trader  for  a  period  of  eighteen 
years,  and  had  discharged  all  bis  engagements  when  he  ceased 
to  carry  on  trade,  and  subsequently  thereto  practised  as  a 
writer,  and  was  the  town-clerk  of  a  burgh — Held  not  liable 
to  be  sequestrated.  2.  Opinion  as  to  the  competency  of 
proving  that  the  present  difficulties  of  the  party  were  attri- 
butable or  traceable  to  the  engagements  he  came  under  when 
he  was  in  trade,  p.  346. 

Sequestration — Trust — Condition — Process- 


Where  a  trust-deed  ^vas  executed  by  a  bankrupt,  for  behoof 
of  creditors,  a  few  days  before  bankruptcy,  and  measures 
taken  by  the  trustees  for  winding  up  the  affiurs  were  nearly 
completed — Held  no  bar  to  an  application  to  sequestrate  the 
bankrupt's  estate,  at  the  instance  of  some  of  the  creditors 
who  had  acceded  to  the  trust,  on  condition  of  the  bankrupt 
making  a  full  disclosure  of  bis  matters,  in  respect  it  was 


averred  that  the  condition  was  not  implemented,  and  that 
preferences  had  been  granted,  inter  aUo9,  to  one  of  the  tros' 
tees  within  the  sixty  days,  p.  272. 

BANKRUPT— Sequestration— Trustee—  Competition  — Bill 
of  Exchange— Securities— Statute,  54  Geo.  III.  c.  137,  § 
24—1.  Unanimously  held  by  the  Court,  that  under  the  24tli 
section  of  54  Geo.  III.  c.  137,  a  true,  and  not  a  nominal  or 
fictitious  value  must  be  put  by  the  creditor  on  all  securities 
held  by  him,  on  which  the  bankrupt  is  not  the  principal  obh- 
gant,  in  order  to  entitle  him  to  vote  for  interim  factor  or 
trustee.  2.  Circumstances  in  which  a  party  competing  for 
the  office  of  trustee  on  a  bankrupt  estate,  was  held  disquali- 
fied, in  consequence  of  having,  in  his  daim  and  affidavit,  put 
a  nominal  or  fictitious  value  on  such  securities,  where  the 
parties  were  at  the  time  solvent,  and  this  though,  deducting 
these  securities,  the  party  had  nevertheless  a  considerable 
legal  majority  over  his  competitor ;  and,  3.  In  the  circum- 
stances, the  Court  ordered  a  new  election,  p.  529. 

Sequestration —  Trustee — Commissioner— Lia- 
bility for  Misconduct — Penal  Interest — Mala  Fides — Master 
and  Servant — Cautioner — Process — In  an  action  brought  by 
the  trustee  of  a  bankrupt  for  the  purpose  of  calling  to  ac- 
count a  previous  trustee  and  his  cautioner — Held,  1.  That  the 
previous  trustee  was  not  entitled  to  credit  himself  with  a 
payment  made  to  a  commissioner,  being  an  accountant :  there 
being  no  proof  that  he  acted  otherwise  than  as  commissioner. 
2.  That  he  was  not  entitled  to  credit  himself  with  pay- 
ments made  to  a  derk  of  the  bankrupt  for  services  rendered 
prior  to  the  sequestration,  as  the  clerk  in  that  way  obtained 
a  preference ;  but,  3.  That  he  was  entitled  to  credit  him- 
self with  payments  made  to  the  clerk  for  services  rendered 
subsequent  to  the  bankruptcy,  on  the  ground  that  they  were 
services  rendered  to  the  bankrupt  estate,  and  to  the  creditoni 
themselves.  4.  Circumstances  in  which  a  claim  for  penal 
interest  refused.  Observed  by  the  Court,  that  penal  interest 
is  not  contemplated  by  the  Bankrupt  Statutes,  unless  it  dearly 
appear  that  the  payments,  on  which  the  penal  interest  is 
claimed,  have  been  made  in  mala  fide,  p.  515. 

Statute,  54  Geo.  III.  c,  137— Trustee— Cau- 


tioner— Process — Where  a  sequestrated  estate  was  realized, 
and  the  bankrupt  discharged;  and  the  trustee  for  a  peiiod  of 
yeara  thereafter  fiuled  to  take  steps  to  wind  up  the  bankrupt 
estate  ;  and  his  cautioner  presented  a  petition,  stating  various 
irregularities  which  the  trustee  had  committed  in  his  office, 
and  praying  the  Court  to  ordain  the  trustee  to  take  measures 
to  bring  the  sequestration  to  an  end,  with  a  view  to  the  cau- 
tioner getting  up  his  bond  of  caution — Petition  sustained  by 
the  Court,  no  appearance  being  made  by  the  trustee,  p.  223. 
Statute,  54  Geo.   III.  c.  137.  §  32— Trustee 


— Examination  of  Party  Connected  with  Bankrupt's  Busines 
— Petition  and  Complaint — Competency — Process — Held, 
1.  Under  the32d  section  of  the  Bankrupt  Statute,  which  en- 
acts, that  a  party  who  is  connected  with  the  bankrupt's  business 
may  be  examined  by  the  trustee,  with  a  view  to  obtain  a 
discovery  of  the  bankrupt's  estate  and  efiTects,  that  it  is  in- 
competent to  examine  a  party  for  that  purpose,  on  suspicion 
of  being  connected  with  the  bankrupt's  business,  or  having 
obtained  a  preference  from  him.  2.  The  competency  of  a 
petition  and  complaint,  proceeding  on  the  common  law  and 
Bankrupt  Statute,  presented  against  an  examination  attempt- 
ed to  be  carried  through  on  mere  suspidon,  under  XhQ  ^2d 
section  of  the  Bankrupt  Statute,  sustained,  and  interdict 
granted  against  the  examination  proceeding,  p.  239. 

Trustee —  Completing  Bankrupt's  Titles — Sus- 


pension and  Interdict — Process — A  bill  of  suspension  and  in- 
terdict having  been  presented  against  a  trustee  on  a  bankrupt 
estate,  to  prevent  him  completing  his  title  to  the  heritage  of 
the  bankrupt,  who  was  feudally  vested,  on  the  ground,  ixta 
alia,  that  the  heritage  fell  under  a  previous  process  of  ranbins 
and  sale ;  and  that  there  was  an  application  to  have  the  land^ 
resold — Circumstances  in  which  the  bill  was  refused,  p.  1  Ul 
See  Process, 


BANKRUPTCY— Competition—  Heritable   Creditor— Tro>t 
— Trustee —  Powers  —  Feu-Duties  — Clause  —  1 .  Where  « 


INDEX. 


Ill 


party  executed  a  voluntary  trust-deed  for  behoof  of  creditors, 
and  par(  of  the  estate  conveyed  consisted  of  heritable  property 
fully  burdened,  though  the  heritable  creditors  did  not  regu- 
larly accede  to  the  trust — Circumstances  in  which  it  was 
held,  that  the  trustee,  though  allowed  by  the  heritable  credi- 
tors to  take  thd  management  of  the  heritable  property  for 
their  behoof,  was  not  thereby  entitled  to  apply  any  part  of 
the  proceeds  thereof  otherwise,  or  in  payment  of  personal 
debts.  2.  Where  a  party  granted  two  bonds  and  dispositions 
in  security  at  different  periods,  over  a  piece  of  ground  feued 
for  building,  on  which  he  had  erected  some  houses  and  shops, 
and  the  first  security  conveyed  the  whole  property,  with  the 
tenements  erected  thereon,  reserving  a  faculty  to  grant  feu- 
dispositions  of  the  houses  then  standing,  provided  that  the 
same  should  not  be  feued  under  a  certain  amount  of  feu-duty ; 
and  the  subsequent  security  was  granted  of  the  whole  pro- 
perty, restricting  the  granter  from  feuing  or  selling  the  sub- 
jects, unless  the  price  was  applied  in  extinction  of  the  debt 
of  the  grantee,  or  of  prior  securities— Held  that  the  first  se- 
curity extended  over  the  houses  themselves,  and  not  merely 
the  surplus  feu-duties  payable  therefor,  and  that  the  subse- 
quent security  contained  no  proper  exercise  of  the  faculty 
reserved  in  the  first,  of  granting  feu-dispositions  of  the  houses 
standing  on  the  lands,  p.  550. 

BANKRUPTCY^SeejStV?  o/^rcAon^e.  Clause,  Landlord 
and  TcMantm 

BANNS— See  Session- Ckrk. 

BARBER — See  Master  and  Servant. 

BARONY— See  Possessory  Might. 

BARONY  PARISH  OF  GLASGOW— See  Statute,  39  and 
40  Geo.  III.  c.  88. 

BASTARD— See  Process. 

BENDOCHY— Augmentation  to  the  Minister  of.  p.  SU. 

BILL-CHAMBER — See  Master  and  Servant.  Process. 

BILL  OF  EXCEPTIONS— New  Trial,  Motion  for— Lia- 
bility—Jury  Trial— Jettison— Sale— Bill  of  Lading— Risk— 
A.  shipped  a  puncheon  of  whisky  on  board  a  steam-boat,  to 
be  delivered  to  B.,  the  purchaser,  in  Newcastle,  and  at  the 
same  time  sent  a  bill  of  lading  and  invoice  to  B.  of  the  goods, 
and  stated  by  letter,  that  the  price,  as  well  as  the  freight  and 
insurance,  bad  been  charged  against  him.  On  the  voyage 
the  puncheon,  which  was  stowed  on  deck,  was  jettisoned,  or 
carried  away  by  a  sea,  or  otherwise  lost,  and  not  delivered. 
A.  brought  an  action  against  the  owners  of  the  steamer,  to 
make  them  liable  for  the  loss,  on  account  of  the  improper 
stowage  on  deck,  and  for  non-delivery  of  the  goods— Cir- 
cumstances in  wldch  a  jury  held,  1.  That  the  goods  having 
been  improperly  stowed  on  deck,  the  owners  were  liable ; 
but,  2.  In  respect  that  A.  was  not  the  owner  of  the  puncheon 
at  the  time  of  the  jettison,  instructed  by  the  bill  of  lading 
and  invoice  to  be  at  the  risk  of  B.,  found  the  owners  not 
liable  to  A.  in  the  value.  The  Court  refused  a  motion  for 
a  new  trial,  and  disallowed  a  bill  of  exceptions,  in  respect 
that  though  A.  libelled  in  his  summons  that  he  was,  by  con- 
tract with  the  consigpnee,  to  bear  the  risk  in  case  of  non-de- 
delivery,  there  was  no  proof  of  the  contract,  and  in  respect 
that  the  consignee,  B.,  must  be  held,  in  the  circumstances, 
to  have  been  the  bearer  of  the  risk,  p.  584. 

See  £>eed.  Evidence.  Process. 

Proof. 

BILL  OF  EXCHANGE— Indorsation^Onerostty— Set-Off 
— Bankruptcy — I.  Circumstances  in  which  the  Court,  con- 
firming the  opinion  of  English  counsel  on  the  law  of  England, 
taken  upon  a  special  case  and  queries,  held  that  an  onerous 
indorsee  of  a  bill  of  exchange  could  recover  payment  from 
the  drawer,  although,  prior  to  indorsation,  the  payee  had,  to 
the  knowledge  of  the  indorsee,  stopped  payment,  but  had  not 
committed  an  act  of  bankruptcy,  and  the  bill  had  not  been 
accepted ;  and  that  the  case  would  not  be  altered  on  the  sup- 
position that  the  party  receiving  the  bill,  though  he  knew  of 
the  stoppage  of  payment  by  the  original  payee,  did  not  know 
that  he  was  insolvent.  2.  Circumstances  in  which  the  draw- 
ers of  a  bill  of  exchange,  indorsed  previously  to  any  act  of 
bankruptcy  by  the  payee  and  indorser,  held  not  entitled  to 


plead,  as  against  the  holders  for  value,  a  set-off  due  from  the 
indorser,  p.  491. 

BILL  OF  EXCHANGE— Indorsadon— Onerosity— Oath  of 
Reference — Terms  of  an  oath  on  reference  held  not  sufficient 
to  instruct  non-onerosity  of  an  indorsation  to  a  bill,  p.  581 . 

— ^ Onerosity — Value — Oath  of  Re- 
ference—-A  reference  having  been  made  by  a  suspender,  the 
debtor  in  a  bill  of  exchange,  to  the  oath  of  the  drawer,  the 
charger  on  the  bill,  whether  the  bill  was  granted  as  an  ac- 
commodation ;  and  the  charger  admitted  a  course  of  dealing 
between  them,  and  stated  that  the  bill  was  delivered  by  the 
debtor,  '*  to  induce"  the  charger  "  to  drop  or  stay  proceed- 
ings against"  a  third  party,  his  own  relation — A  bill  of  sus- 
pension of  the  charge  of  payment  unanimously  passed  by  the 
Court,  without  caution  or  consignation,  p.  390. 

*^ Onerosity — Proof— Relief,  p.  561 . 

Principal  and  Agent — Factor — 


Trustees— Liability,  Personal — Indorsee — Circumstances  in 
which  it  was  held,  that  a  bill  drawn  by  a  party,  who  acted 
for  two  sets  of  trustees,  in  his  own  name,  as  acting  for  one 
of  them,  end  accepted  by  certain  of  the  other  trustees,  as 
such,  was,  notwithstanding,  to  be  considered  as  having  been 
granted  to  him  as  factor  for  the  accepters,  who  were  there- 
fore found  personally  liable  in  the  amount  to  an  onerous  in- 
dorsee, p.  453. 

Process —  Suspension  — Forgery 


— Cautioiu^A  party  presented  a  bill  of  suspension  of  a 
charge  for  Tpayment  of  a  bill,  on  the  ground  that  his  signature 
as  accepter  was  a  forgery.  Neither  caution  nor  consignation 
was  offered ;  and  the  Lord  Ordinary,  in  granting  the  sist, 
having  ordered  the  supender  to  produce  signatures  in  real 
transactions  prior  to  the  charge,  to  compare  with  the  alleged 
forged  signature,  an  account-book  only  was  produced,  con- 
taining, it  was  stated,  his  genuine  signatures— Bill  refused, 
in  respect  of  no  caution,  and  in  consequence  of  failure  to 
comply  with  the  Lord  Ordinary's  order,  though  it  was  stated 
that  the  suspender  was  unable  to  produce  signatures  in  real 
transactions,  as  he  was  an  illiterate  carter,  and  never  had  any 
bUiUness  transactions — Circumstances  in  which  a  remit  to  an 
engraver  to  report  on  the  signatures,  was  refused,  p.  579. 

Proof,  Parole— Fraud— 1.  Held 


by  the  Lord  Ordinary,  and  acquiesced  in,  that  when  a  bill  is 
indorsed^after  it  is  past  due,  and  bear  marks  of  dishonour  on 
the  fiu;e  of  it,  the  indorsee  is  liable  to  all  exceptions  compe- 
tent against  the  indorser.  2.  Held  by  the  Court,  that  parole 
proof  of  such  exceptions  must  be  allowed,  where  fraud  is  al- 
leged in  regard  to  the  acquisition  of  the  bill  by  the  indorsee, 
p.  172. 

Value — Onerosity — Proof — Evi- 


dence— Oath  of  Reference — Extrinsic  and  Intrinsic — The 
drawee  of  a  bill  of  exchange  having  received  a  charge  of  pay- 
ment, which  he  suspended,  pleading  that  the  charger  was  not 
an  onerous  indorsee,  and  referred  the  question  of  value  to 
the  oath  of  the  indorsee,  who  deponed,  **  that  he  gave  value, 
partly  in  money,  partly  in  professional  services,  in  aiding*' 
the  party,  from  whom  he  acquired  the  bill  by  indorsation, 
"  to  complete  a  patent  taken  out  by"  him,  "  and  partly  in  a 
license,  agreed  to  be  granted  to  him  for  an  invention  of  the 
deponent's,  for  an  improvement  in  the  manufacture  of  malt ; 
for  which  invention  the  deponent  holds  a  patent" — Held,  1 . 
That  value  was  instructed  by  the  terms  of  the  deposition ; 
and,  2.  That  the  statement  in  the  oath,  with  regard  to  ser- 
vices and  use  of  the  patent,  were  not  extrinsic  qualities, 
which  the  deponent  was  not  entitled  to  adject  to  his  deposi- 
tion, p.  330. 

Vitiation — Held  that  the  inser- 


tion of  a  few  words  in  a  bill  of  exchange,  after  acceptance, 
by  the  payee,  without  the  knowledge  of  the  accepter,  which 
merely  rendered  the  obligation,  which  was  previously  vague 
and  indefinite,  more  specific  and  effectual,  but  did  not  alter 
the  nature  or  extent  of  the  obligation,  does  not  amount  to 
the  fabrication  of  a  new  document,  in  the  sense  of  the  stamp 
laws,  nor  to  such  a  variation  in  the  accepter's  obligation  as  to 
release  him  from  liability,  p.  572. 


IV 
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BILL  OP  EXCHANGE—Sce  Bankrupt.  DiUgenee,  lAa^ 
bilUjf,  Mandate,  Process.  Proof.  Suspension. 

BILL  OF  LADING— See  BOi  qf  Exceptions.  DiUgencs. 
Liability. 

BONA  FlDES-^See  Entail.  Mandate.  Possession.  TVustees. 

BONA  FIDE  POSSESSION— Salmon-Fishings—Ctrcam. 
stances  in  which,  there  being  no  proof  of  immemorial  posses- 
sion, the  plea  of  bona  fide  possession  during  the  dependence 
of  an  action,  was  repelled.  Stated  obiter  by  the  Court,  that 
it  is  not  requisite  to  have  a  final  decision  of  the  House  of 
Lords  to  interrupt  bona  fide  possession,  where  the  dispute 
turns  on  a  question  of  &ct,  which,  in  the  circumstances, 
must  be  presumed  to  have  been  within  the  knowledge  of  the 
party,  p.  592. 

BOUNDING  CHARTEIU-See  Possessory  Right.  Road. 

BROKEIi— See  Contract,  Breach  of.  Principal  and  Agent: 

BURDENS— See  Trust-Deed. 

BURGAGE— See  Obligation.  Statute  1695,  c.  24. 

BURGH— See  Aliment.   Church.  Process. 

BURIALS,  REGISTER  OF— See  Evidence. 


CAUTION— Attestcr— Pursuer— Process— A.  S.,  1 1th  July 
1828 — A  pursuer  in  an  action  of  reduction,  who  was  bank- 
rupt, having  put  in  a  bond  of  caution  for  expenses ;  and  the 
attester  to  the  bond  having  thereafter  likewise  become  bank- 
rupt, but  the  cautioner  liimself  being  solvent,  the  Court  held 
that  the  pursuer  must  support  his  caution,  and  that  he  had 
not  the  Jaw  consequendi  without  doing  so,  p.  93. 

See  Bill  of  Exchange.    Cessio.    EntaU.    Master 
and  Servant.  Process^'  Suspension. 

CAUTIONARY  OBLIGATION— Statute  1695.  c.  5— Pre- 
scription.  Septennial — Corroborative  Security — Guarantee — 
'  Of  the  same  date  that  a  bond  and  disposition  in  security  was 
granted  for  payment  of  a  money  loan,  a  third  party  having 
addressed  a  letter  to  the  lenders,  bearing  reference  to  the 
bonid,  which  did  not  refer  to  the  letter,  wherein  he  stated : 
*'  I  hereby  guarantee  to  you*'  *'  payment  of  the  foresaid  sum 
of  £2000,  interest,  &c.,  contained  in  the  said  bond  and  dis- 
position in  security,**  when  demanded,  *'  and  that  in  addition 
to  the  personal  and  heritable  security  contained  in  the  said 
deed'* — Held  that  the  same  did  not  fall  within  the  septennial 
limitation  of  cautionary  obligations,  p.  146. 

CAUTIONER— Attester— Obligation,  Extinction  of,  by  con- 
duct of  the  Creditor — Personal  Exception — A  party  having, 
as  an  attester,  signed  a  bond  for  claims  made  by  a  trustee  for 
commission  and  advances,  which  bore  reference  to  a  minute 
of  agreement,  stipulating  that  the  amount  due  under  the  bond 
should  be  ascertained  in  a  submission,  in  which  all  former 
doquets  were  to  be  held  as  open  to  investigation ;  and  the 
minute  also  containing  a  stipulation,  that  in  case  the  submis- 
sion became  abortive  from  any  unforeseen  circumstance,  the 
judgment  of  a  court  of  law  should  be  equivalent,  but  with  a 
condition,  that  in  that  event  the  doquets  should  not  be  held 
open — the  trustee  claimant  having  borrowed  up  the  submis- 
sion, and  kept  it  till  it  expired — Held  that  the  attester,  in 
whose  ignorance  this  was  done,  was  thereby  freed  from  his 
obligation,  p.  279. 

Factor  loco  absentis — Obligation — Personal 

Exception^  Acquiescence — Mora — Liability  —  Death  — Pre- 
sumption— The  next  of  kin  of  an  absentee  was  debtor  to  him 
in  a  bond,  and  he  prevailed  on  the  party  who  had  been  ap- 
pointed factor  loco  absentis,  to  believe  that  his  constituent 
was  dead,  to  refrain  from  doing  diligence  on  the  bond,  and  to 
give  him  possession  of  the  estate :  He  entered  into  possession, 
without  informing  the  cautioner  -fm  the  factor,  and  made  no 
intimation  to  him  that  there  had  been  any  mismanagement  of 
the  affiurs ;  but  after  the  factor's  bankruptcy  and  death,  he 
brought  an  action  of  count  and  reckoning,  at  the  distance  of 
thirty -four  years  from  the  date  of  the  bond  of  caution,  against 
the  cautioner,  to  render  him  liable  for  the  intromissions  of 
the  factor — Circumstances  in  which  the  Court  held  that  the 
cautioner  was  loosed  from  his  engagement  2.  Circumstances 
in  which  death  was  presumed,  p.  426. 


CAUTIONER — Sec  Bankrupt.  Expenses.  ChtaranUe.  Mes- 
senger-at-arms.    Obligation.  Proof,  < 

CERTIFICATE— See  Poors*  Roll.  Process. 

CERTIFICATION— See  Process. 

CESSIO — ^Damages — Condition — A  party  who  was  imprison- 
ed for  failing' to  pay  a  sum  of  damages  awarded  as  reparation 
for  real  injury,  brought  a  process  of  cessio — Found  entitled 
to  the  benefit  of  the  process,  on  condition  of  paying  to  the 
creditor-incarcerator  2s.  a^week,  so  long  as  his  wages  amount- 
ed to  5s.  a^week,  p.  434. 

Personal  Protection  granted  in  Vacation — 6  and  7 

GuL  IV.  c.  56 — An  application  for  a  personal  protection, 
presented  to  the  Lord  Ordinary  on  the  bills  daring  vacation 
by  a  party  who  had  raised  a  process  of  cessio,  and  intimated 
the  same  to  his  creditors,  granted  by  the  Lord  Ordinary  till 
the  third  sederunt  day  in  the  ensuing  session,  and  also  by  the 
Court  to  the  Ist  December  following,  p.  11. 

-Process— 6  and  7  Gul.   IV.  c,  56,  §  15— Caution 


by  Pursuer  of  Cessio— Remit  to  Sheriff— Held,  I.  That  it  is 
not  a  due  compliance  with  the  spirit  of  the  section  of  6  and 
7  Gul.  IV.  c.  56,  which  requires  the  pursuer  of  a  cessio  to 
lodge  his  books,  &c.,  within  six  days,  to  be  patent  to  all  con- 
cerned, for  the  pursuer  merely  to  lodge  them  pro  forma,  and 
instantly  to  borrow  them  up,  beforv  the  creditors  have  had 
an  opportunity  of  inspecting  them.  2.  Opinion  expressed, 
that  an  offer  of  caution  for  the  amount  of  the  incarcerating 
creditor's  debt  is  not  sufficient,  where  creditors  have  appeared 
and  successfully  opposed  the  pursuer's  liberation  on  the  merits ; 
and,  3.  That  the  Court  will  take  into  consideratron  whether 
the  pursuer's  statements  as  to  his  affairs  are  satisfactory,  be- 
fore making  a  remit  to  the  Sheriff',  p.  250. 

■Statute  6  and  7  Gul.  IV.  §  12— Caution — A  party 


who  was  three  months  in  jail,  having  brought  a  process  of 
cessio  in  terms  of  6  and  7  Gul.  IV.,  but  being  opposed  by  the 
incarcerating  creditor,  who  averred  concealment  and  embezzle- 
ment of  funds,  and  denied  that  the  pursuer  hod  made  an  honest 
or  sufficient  disclosure  of  his  affairs — The  Court  granted  li- 
beration, in  terms  of  the  twelflh  section,  on  caution,  bearing 
relation  to  the  amount  of  the  incarcerating  creator's  debt, 
bjing  found  dejudicio  sisti  to  attend  all  diets  of  Court;  and, 
2.  Remit  made  to  the  Sheriff  for  tfte  purpose  of  further  in- 
vestigation, p.  358. 

.Statute  6  and  7  Gul.  IV.  c.  56,  §  12 — Process— 


1.  A  pursuer  having  raised  a  process  of  cessio  under  6  and  7 
GuL  IV.  c.  56,  and  given  the  statutory  notices  to  creditors; 
and  the  creditors  ^some  of  whom  were  in  England)  did  not 
appear — ^found  enutled  to  the  benefit  of  cessio:  and,  2.-  The 
Court,  without  remitting  to  the  Sheriff,  in  terms  of  the  12th 
section  of  the  Statute,  which  confers  a  discretionary  power 
on  the  Court  of  Session  to  that  effect,  called  on  the  pursuer, 
who  took  the  usual  oath,  ftc.  in  Court,  p.  223. 
See  Process. 


CHAMBERLAIN  OF  ETTRICK  FOREST— Sec  Process. 

CHILDREN,  YOUNGER— See  Alimeni. 

CHURCH — Manse — Additions — Repairs — Obligatioii  on  He- 
ritors— A  manse  requiring  very  extensive  repairs  to  render 
it  at  all  habitable — Circumstances  in  which  the  Court,  waiv- 
ing the  decision  of  the  general  question  of  the  obligation  on 
the  heritors,  where  a  manse  is  capable  of  repairs,  diough  de- 
ficient of  accommodation,  held  it  competent  to  consider  ge- 
nerally what  might  be  necessary  to  be  done,  whether  by  re- 
pairs, or  alterations  and  additions,  to  render  the  manse  suffi- 
cient and  suitable  to  the  circumstances  of  the  benefice,  and  a 
competent  residence  for.  the  miiuster  of  the  parish,  p.  456. 

Poor— Act  of  Privy  Council,   1693 — Heritors— 

Private  Chapel — Suspension  and  Interdict — 'Petition  and 
Complaint — A  chapel  having  been  erected  by  voluntary  con- 
tributions on  the  church-extension  scheme,  with  the  view  of 
being  taken  into  the  establishment,  the  managers  offered  it 
to  the  establishment,  under  the  condition  of  the  collectioDS 
made  at  the  door  beirtg  applied  for  the  purposes  of  the  chapel 
till  endowed.  A  bill  of  suspension  was  presented  by  the 
heritors  of  the  parish  for  interdict  against  the  managers  apply- 
ing the  cdlections  made  at  the  door  of  Ae  duipel,  **  other- 
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wise  than  for  the  purpose  of  paying  over  uid  accounting  for 
the  some  to  the  kirk^session  of  the  parish,  in  order  to  he  ap- 
plied for  the  maintenance  of  the  poor,  and  other  purposes,  as 
directed  hy  law."  Before  the  question  was  advised,  the  Ge- 
neral Assemhly  had  approved  of  the  constitution  of  the  chapel, 
in  wluch  the  above  condition  was  inserted,  hut  it  was  not 
made  part  of  the  establishment,  and  no  disjunction  from  the 
original  parish  had  been  effected,  and  no  parish  district  had 
been  assigned  to  the  chapel.  In  these  circumstances,  without 
deciding  the  general  question  raised,  the  Lord  Ordinary,  pro- 
ceeding on  the  proclamation  of  the  Privy  Council,  passed  the 
bill,  and  granted  interdict  against  paying  away  or  appropriat- 
ing "  one-half  of  the  collections,"  till  the  rights  of  parties 
should  be  determined  in  the  process  to  follow  thereon,  and 
tbe  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  p.  604. 

CHURCH — Rebuilding,  Liability  for  Expense  of— Heritors — 
Feuars — Presbytery — Process — Where  a  country  parish  con- 
sisted of  a  landward  district,  and  also  of  a  considerable  village 
—not  a  royal  burgh,  burgh  of  barony  or  r^;ality — Held  una- 
nimously by  the  Court,  that  the  expense  of  rebuilding  the 
parish  church  falls  to  be  defrayed  by  all  the  owners  of  lands 
and  houses,  of  whatever  value  or  yearly  rentd,  in  the  parish,- 
according  to  their  real  rents,  p.  547. 

Teinds — Stipend  —  Burgh — Ministers'  Widows* 

Fund — Held  that  a  pastoral  charge  in  a  burgh,  established  by 
the  Magistrates  and  Town  Council,  and  permanently  endow- 
ed by  them,  with  the  consent  and  authority  of  the  Presbytery, 
although  not  sanctioned  by  the  Court  of  Teinds,  and  with  a 
stipend  payable  out  of  the  OFdinary  burgh  funds,  is  a  benefice 
in  the  sense  of  the  Act  17th  Geo.  U.  c.  11,  and  other  Acts 
relative  to  the  fund  for  provision  of  tbe  widows  and  children 
of  ministers  in  Scotland,  p.  318. 

See  Interdict,  Breach  of,  Proceu. 


CIRCUMDUCTION— See  Proof, 

CITATION— See  Process. 

CIVIL  AND  CRIMINAL— See  Aliment. 

CLAUSE — Destination —  Vesting —  Implied  Intention —  1. 
Where  a  testator  directed  the  capital  sums  set  apart  for  an- 
swering certain  annuities  to  be  paid  to  seven  individuals 
named,  "and  the  survivors  or  survivor  of  them,"  share  and 
share  alike — Held,  in  the  circumstances  of  the  case,  that  the 
shares  of  two  of  these  individuals  were  not  vested  in  them, 
80  as  to  be  carried  by  their  settlements,  although  they  sur- 
vived the  testator,  they  having  predeceased  the  annuitant. 
2.  Circumstances  in  which  it  was  held,  that  the  full  an^ount 
of  the  annuities  was  due,  without  any  deduction  for  the  in- 
terest of  certain  special  legacies,  p.  154. 

Vesting — Implied  Intention — Trust — Bankruptcy 

— Husband  and  Wife — Jus  Mariti — 1.  Where,  in  a  genend 
trust-disposition  and  settlement  mortis  causa,  a  certain  share 
of  the  residue  was  left  to  a  son  in  liferent,  and  to  his  children 
in  fee,  and  the  trustees  were  invested  with  a  discretionary 
power  of  settling  the  conditions  on  which  the  bequests  should 
be  paid,  on  the  majority  or  marriage,  with  their  approbation, 
of  the  parties  beneficially  interested :  the  liferenter  having 
predeceased  the  truster — Held,  with  reference  to  that  desti- 
nation, and  whole  terms  of  the  deed,  that  although  one  of 
the  granddaughters  married  during  the  truster's  life,  with  his 
approbation,  the  fee  of  her  share  was  not  vetted  absolutely 
in  her  at  his  death,  so  as  to  be  no  longer  subject  to  the  dis- 
cretionary power  of  the  trustees.  2.  The  bankruptcy  of 
one  trustee,  and  the  residence  abroad  of  another  ammo  r«- 
manendi,  whereby  it  became  necessary  to  have  a  curator 
bonis  appointed  for  managing  the  trust — Held  not  sufficient 
to  evacuate  the  trust,  or  to  disqualify  the  trustees  from  exer- 
cising their  discretionary  power,  p.  214. 

( .'  L  A  U  S K — See  Bankruptcy,    Contract,    Deathbed,    Husband 
and  Wife, ,  Heritable  Creditor.  Joint- Stock  Company.  Land- 
lord  and  Tenant,  Marriage' Contract.  Removing.   Succession. 
Teinds.    Trust. 

CLERK— See  Master  and  Servant.     Statute,  7  and  8  Geo. 
IV.  c.  112. 

COGNITION— Sec  Statute  1695.  c.  24. 

COLLATION— Entail— Parent  and    Child— Legitim— Held 


(qffrmimg  the  judgment  of  the  Co/urt  of  SessUmJ,  1-  That  ah 
heir  of  entail,  who  succeeded  his  fj&ther  in  the  entailed  estates 
under  a  destination  to  heirs-male,  cannot  take  legitim,  with- 
out collating  his  life  interest  in  the  entailed  estates.  2. 
Circumstances  which  were  held  not  sufficient  to  amount  to  a 
discharge  or  renunciation  of  the  legitim,  p.  66. 

COLLATION— Heir  and  Executor— Entail— Held  (affirming 
the  judgment  of  the  Court  of  Session),  That  an  heir  of 
entail,  who  was  at  the  same  time  heir  of  line,  and  one  of  the 
nearest  of  kin,  was  not  entitled  to  a  share  of  the  personal 
estate  of  the  deceased,  without  collating  the  heritage  and  his 
life  interest  in  the  entailed  estates,  p.  3. 

See  EntaiL  Process. 

COLLUSION— See  Proof. 

COMMISSION— See  Agent  and  Client. 

COMMISSIONER— See  Bankrupt. 

COMMISSIONERS  OF  WOODS  AND  FORESTS— Sec 
Process. 

COMMON  PROPERTY— See  Possessory  Judgment. 

COMPANY— See  Liability. 

COMPENSATION— Circumstances  in  which  a  remit  made 
to  inquire  into  the  fiuts  on  which  a  plea  of  compensation 
was  raised,  p.  263. 

-I  Lien — Heritable  Security— Husband  and 

Wife — Furnishings,  p.  547. 

Lien  —  Heritable    Security  —  Circum- 


stances in  which  a  party  holding  an  heritable  security  over 
land  for  advances  as  an  individual,  held  enritled  to  compen- 
sate and  extinguish  out  of  the  property,  debts  due  to  a  com- 
pany of  which  he  was  a  partner,  p.  13. 

Set- Off— Pactum  IHidtum — Agent  and 


Client — Process— A.,  a  professional  agent,  having  accommo- 
dated B.,  another  agent,  with  his  name,  to  enable  B.  to  carry 
on  a  process  in  the  Admiralty  Court,  where  B.  had  no  license 
to  practise ;  and  B.  allowed  A.,  in  his  name,  to  conduct  a 
case  in  the  Supreme  Court ;  and  A.,  on  the  plea  that  B.  em- 
ployed him  unconditionally  to  conduct  the  Admiralty  Court 
process,  sued  B.  for  an  account  of  expenses,  alleged  to  have 
been  incurred  in  relation  to  it :  and  B.  brought  a  counter  ao- 
tion,  pleading  a  set-off,  in  respect  of  the  process  A.  carried 
on  in  his  B.'s  name;  and  the  Lord  Ordinary  sustained  the 
competency  of  both  actions,  but  repelled  the  plea  of  compen- 
sation— Circumstances  in  which  the  Court  held  that  B.  was 
entitled  to  set  off  the  professional  charges  in  the  one  action, 
so  as  to  compensate  the  chdm  made  in  relation  to  the  other 
action  at  the  instance  of  A.  The  Court,  however,  expressed 
an  opinion  that  the  actions  ought  to  have  been  dismissed  by 
the  Lord  Ordinary  as  being  founded  on  a  pactum  iliicitum^ 
p.  386. 

See    Competition,     EntaiL     Process. 


Proof. 

COMPETENCY— Diligence,  Summary— Partnership  —  De- 
scriptive Firm — Where  a  company  was  constituted  under  a 
descriptive  firm,  and  a  bond  for  a  cash-credit,  with  a  clause 
of  registration,  was  granted  by  all  the  partners  who  existed 
at  the  time,  by  whi<£  they  bound  themselves,  the  company, 
and  all  future  partners,  for  the  drafts  to  be  made  by  their 
manager — Held  that,  under  letters  of  horning  directing  the 
messenger  to  charge  the  individuids  named  in  the  bond,  and 
any  other  partners  of  the  company,  and  the  company  itself, 
jointly  and  severally,  to  pay  a  balance  arising  on  the  cash- 
credit,  it  was  competent  to  charge  a  party  individually,  who 
had  become  a  partner  subsequent  to  the  date  of  the  bond, 
though  not  named  in  the  letters  of  horning,  p.  131. 

See  Bankrupt,     Bankruptcy.     Damages, 

Diligence.  Master  and  Servant.  Nuisance,  Process.  Proof. 
Res  Judicata.  Statute,  1696,  c.  26;  6  Geo.  IV.  c.  48— 
Trust,  Constitution  of. 

COMPETITION— Arrestment— Retention— Compensation- 
Lien — Multiplepoinding — Process  —  The  trustees  under  a 
trust-settlement  found  entitled  to  retain,  out  of  a  legacy  left 
to  the  heir-at-law,  the  expenses  which  they  had  incurred  in 
maintaining  the  validity  of  the  settlement  in  an  unsuccessful 
challenge  brought  by  the  heir,  in  preference  to  an  onerous 
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creditor  of  tlie  heir  ^ho  had  used  arrestments  in  the  trustees' 
hands  previous  to  the  challenge  being  brought,  p.  559. 

COMPETITION— Sec  Agent  and  Client  (jfvr  arrears  of  an 
Alimentary  FundJ.  Bankrupt.  Bankruptcy,  Entail.  Malti- 
plepoinding.  Parent  and  Child.  Process. 

COMPOSITION— See  Bankrupt. 

CONCEALMENT— See  Mandate. 

CONCLUSIONS— See  Process.   Seduction. 

CONCURRENCE  OF  OBLIGATIONS— See  Destination. 

CONDITION —  Obligation —  Suspension —  Circumstances  in 
which  a  bill  of  suspension  of  a  charge  on  a  bond  for  a  compo- 
sition to  creditors,  was  passed  on  caution,  to  try  the  ques- 
tion, whether  or  not  the  bond  were  granted  on  a  condition, 
p.  134. 

See  Cesslo.     Contract.     Legacy.      Landlord 

and  Tenant.     Marriage- Contract,      Obligation. 

CONDITIONAL  INSTITUTION— See  Succession. 

CONFIDENTIAL— See  Insurance. 

CONFIRMATION— Executor-Creditor— Statute  4  Geo.  IV. 
c.  98— A.  S.,  12th  November  1825,  §  19--0ath  of  Verity- 
Gazette  Notice — Process — In  a  competition  for  the  fund  in 
medio,  in  a  process  of  multiplepoinding,  attached  by  a  variety 
of  diligences — Held,  in  confirming  as  executor-creditor,  I. 
That  it  is  not  requisite,  by  the  Statute  4  Geo.  IV.  c.  98,  for 
the  creditor  confirming  to  emit  an  oath  of  verity  of  his  debt : 
2.  That  the  notice  of  application  for  the  office  of  executor- 
creditor  does  not  require  to  be  inserted  in  the  Gazette,  nor  a 
copy  of  the  Gazette  to  be  produced  to  the  Commissary-clerk, 
previous  to  the  execution  of  the  edict :  nor,  3.  is  it  neces- 
sary to  produce  a  copy  previous  to  decree-dative,  p.  335. 

See  Diligence.  Executor.  Process. 

CONFUSION  OF  OBLIGATIONS— See  Destination. 

CONGREGATION— See  Liability. 

CONSIGNATION— Sec  Suspension. 

CONSTRUCTION— See  Contract.  Destination.  Entail. 
Husband  and  Wife.  Master  and  Servant.  Statute  39  Geo. 
IlL,  and  40  Geo.  II L  c.  88 ;  7  and  8  Geo.  IV.  e.  112. 
Trust- Deed.    Trust. 

CONTEMPT  OF  COURT—Sec  Interdict,  Breach  of. 

CONTINGENT  CLAIMS— See  Bankrupt. 

CONTRACT— Condition  —  Clause—  Consti  uction  —  Sale  — 
Landlord  and  Tenant — Meliorations — An  estate  was  sold  in 
the  month  of  March  1834,  in  virtue  of  a  process  of  ranking 
and  sale,  and  the  articles  of  roup  proWded  that  the  estate  was 
to  be  sold  under  burden  of  the  "  current"  tacks,  and  that  the 
purchaser  should  have  no  recourse  against  the  seller  on  ac- 
count of  meliorations,  but  that  they  should  be  a  burden  on 
the  purchaser.  By  additional  articles,  it  was  conditioned, 
that  as  the  lands  were  to  be  sold  under  burden  of  the  **  pre- 
sent" leases,  the  purchaser  should  be  bound  to  implement  the 
prestations  in  the  leases,  and  relieve  the  seller  of  all  obliga- 
tions contained  therein,  the  purchaser's  entry  being  declared 
to  commence  at  Whitsunday  1834.  The  leases  expired  at 
that  term — Held  that  the  purchaser  was  bound  to  relieve  the 
seller  of  all  claims  for  meliorations  at  the  instance  of  the 
tenants  whose  leases  expired  at  Whitsunday  1834,  in  conse- 
quence of  the  terms  of  the  articles  of  roup,  p.  502. 

CONTRACT,  BREACH  OF— Sale— Principal  and  Agent- 
Broker — A  party  having  commissioned  a  broker  to  purchase 
twenty  tuns  of  oil ;  and  the  broker  having  advised  that  he 
had  secured  for  him  '*  twenty  tuns ;"  and  having  invoiced  a 
part  only,  which  the  party  rejected,  and  at  the  same  time  fur- 
nished a  quantity  of  the  same  oil  to  another  customer — Held 
that  the  broker,  who  declined  to  divulge  the  name  of  the 
seller,  acted  as  prindpal,  and  that  he  was  bound  to  have  im- 
plemented the  order,  and  that  the  party  was  not  bound  to  re- 
ceive a  smaller  quantity  than  was  originally  ordered,  p.  436. 

— See  Diligence.   Obligation.  Process.   Reputed 

Ownership. 

CONTRAVENTION— See  Entail.  Process. 

CORPORATION— Admission  of  Members  —  Damages  — 
Where  it  was  the  practice  of  the  incorporation  of  tailors,  hav- 
ing the  exclusive  right  of  exercising  that  craft  ivithin  the 
burgh  of  Dundee,  besides  exacting  certain  dues  of  entry,  to 


require  those  wishing  to  become  members  to  execute  ao  essay- 
piece — Held,  1.  That  it  was  only  necessary  that  such  essay- 
piece  should  be  performed  in  a  respectable  and  sufficient  man- 
ner ;  and  2.  Where  this  had  been  done,  and  payment  offered 
of  the  dues  of  entry,  that  the  corporation  were  not  entitled 
to  damages  against  a  party  rejected  under  these  circnmstance^, 
who  nevertheless  exercised  the  craft,  p.  1 12. 

CORPORATION— Continuance— Penalty— On  a  remit  from 
the  House  of  Lords,  with  directions  to  consider  whether 
the  Faculty  of  Surgeons  and  Physicians  of  Glasgow  are 
a  legal  corporation — Unanimous  opinion  of  the  Judges  that 
they  are — Observed  in  the  opinion,  I.  That  a  special  deno- 
mination is  not  one  of  the  essentialia  of  a  corporation :  2. 
That  incorporating  words  are  not  necessary  to  create  a  cor- 
poration, where  privileges  are  conferred  in  a  grant  which  can 
only  be  exercised  by  a  corporate  body :  3.  That  the  contina- 
ance  of  a  corporation  to  *'  the  successors'*  of  the  grantees,  is 
a  sufficient  mode  of  perpetuating  its  existence  by  succession : 
4.  That  a  ratification  by  the  Scottish  Parliament  of  a  royal 
grant,  which  contains  a  misrecital  of  the  grant,  is  subject  to 
reduction  by  the  Court  of  Session,  and  it  is  pars  jmdicis  to 
notice  it;  and,  5.  That  when  a  penalty  is  imposed  to  enforce 
an  obligation,  no  option  is  given  to  the  party  against  whom 
it  is  directed,  to  get  quit  of  his  obligation  by  paying  the  pe- 
nalty— that  being  a  mode  of  enforcing  the  obligation,  added 
to  every  other,  which  would  otherwise  have  been  oompeteat, 
p.  360. 

« See  Obligation. 

COUNSEL — Agent— Honoraly-Petition  and  Comphdnt— 
Process,  p.  353. 

COUNT  AND  RECKONING— See  Procesa. 

COURTESY— See  InhibUUm. 

CURATOR— Pupil^Custody,  p.  536. 

CURATOR  BONIS— A  curator  bonis  appointed  by  the  Court 
to  a  party  declared  by  an  inquest  to  be  "  incompos  mentU. 
prodigus,  etfuriosus,  p.  102. 

'- The  Court  refused  to  grant  authority  to 

a  curator  bonis  of  an  insane  hidy,  to  remit  the  sums  of  money 
realised  by  the  curator  in  this  country  to  America,  where  her 
other  property  was,  to  the  order  of  her  eldest  son  and  natural 
guardian,  who  concurred  with,  and  was  empowered  by  tb? 
rest  of  the  children  to  receive  the  same,  and  though  a  si«t(  r 
of  the  lady,  residing  in  this  country,  also  approved  of  thj 
measure,  p.  365. 

-Appointment  of,  in  Vacation — Process^ 


— A.  B.,  fcc.,  presented  an  application  in  vacation  time  to 
the  Lord  Ordinary  officiating  on  the  bills,  for  the  appoint- 
ment, under  pecuUar  circumstances,  of  a  curator  bonis  to  C 
After  intimation  on  the  walls  of  the  Bill- Chamber  and 
Minute 'Book  for  eight  days,  the  prayer  of  the  application 
was  granted  by  the  Lord  Ordinary  till  the  tenth  sederunt  day 
in  the  ensuing  Session;  and,  thereafter,  on  advising,  the 
Court  sustained  the  petition,  p.  12. 
See  Factor  Loco  TVforu. 
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DAMAGES— Assault,  p.  46. 

Defamation,  Written — £500  damages  awarded 

to  a  party  who  was  posted  as  a  *'  calumniator  and  coward/' 

p.  400. 

Improvements'   Act — Local   Act — Statutes,  7 


and  8  Geo.  IV.  c.  76,  and  1  and  2  Will.  IV.  c  45— Process 
— Competency — 1.  Where  a  Local  Act  was  obtained  for  im- 
proving the  city  of  Rdinbui^h,  and  an  assessment  levied  on 
the  inhabitants  in  virtue  thereof  for  that  purpose,  which  ss- 
sessment  was  doubled  on  certain  districts  especially  benefited 
by  the  operations — Held  that,  notwithstanding,  the  prof^- 
tor  of  a  tenement  in  one  of  these  districts  was  entitled  to 
damages  for  an  alleged  deterioration  of  his  property,  in  eon- 
sequence  of  these  operations.  2.  It  being  provided  by  tiie 
Act,  that  all  claims  of  damage,  if  disputed,  should  be  settled 
by  the  verdict  of  a  jury  summoned  by  the  Sheriff,  on  the  ap- 
plication of  the  Improvements'  Commissioners — Held  rem* 
petent  for  the  private  party  whose  property  was  injured,  to 
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bring  an  ordinary  action  before  the  Court  of  Session,  con- 
cluding for  a  specific  sum  in  name  of  damages,  or  alternatively, 
that  the  Commissioners  should  apply  to  the  Sheriff  to  suni« 
mon  a  jury  in  the  manner  provided  by  the  Act,  p.  313. 

DAMAGES — Malice — Probable  Cause — Issue — Privilege-^ 
Wrongous  Imprisonment  —  Magistrate — Jury  Cause —  Sta- 
tutes,  43  Geo.  III.  c.  141 ;  9  Geo.  IV.  c.  29;  2  Geo.  IV., 
and  1  Gul.  IV.  c.  37 — Relevancy — Process — An  action  of 
damages  for  wrongous  imprisonment  having  been  brought 
against  magistrates  acting  in  the  execution  of  their  duty ;  and 
the  summons,  though  it  averred  acts  to  have  be«$n  done  by 
them  which,  if  proved,  would  have  implied  malice,  did  not, 
per  €xpre$9um,  libel  **  maUce,"  or  want  of  *'  probable  cause" 
— The  Court  held  that,  under  the  above  Statutes,  the  pur- 
suer ^vas  not  entitled  to  go  to  trial  on  an  issue  containing 
malice,  p.  256. 

. Proof  —  Competency  — Witness  —  Defamation, 

Written — In  an  action  of  damages  against  an  agent  for  writ- 
ten de&mation  contained  in  a  pleading,  evidence  to  prove 
that  the  party  had. averred  his  ignorance  of  the  statement  held 
inadmissible — Circumstances  of  tampering  with  a  witness, 
which  induced  abandonment  of  his  evidence,  p.  52. 

Reparation — Landlord  and  Tenant — Trustee — 


Liability — Jury  Trial — Wrongous  Imprisonment — Meditatio 
FugBB  Warrant — Action  of  damages  by  a  tenant,  against  the 
trustee  for  bis  landlord,  for  wrongous  imprisonment,  in  re- 
spect of  his  incarcerating  him  as  in  meditatione  fug€t,  on  an 
affidavit  for  rents  past  due,  and  the  rents  of  fifteen  future 
years  of  his  lease,  "  the  terms  of  payment  being  first  come 
and  bygone."  Verdict  for  pursuer — Damages  £200,  p.  402. 
Relevancy  —  Wrongous   Imprisonment  —  Dili- 


gence— Reduction — Held  that  a  party  who  had  obtained  the 
decree  of  a  competent  Court,  and  had  correctly  used  ultinoate 
legal  diligence  upon  it,  was  not  liable  in  damages  on  that  ac- 
count, upon  the  decree  being  subsequently  set  aside  by  reduc- 
tion, though  raised  before  the  diligence  was  used,  p.  338. 

Tender,   Judicial — Jury   Cause — Process — A. 


brought  an  action  against  B.,  concluding  for  £200  in  name  of 
damages,  and  B.,  before  the  summons  was  called  in  Court, 
offered  to  pay  expenses,  and  a  sum  of  £10  in  name  of 
damages,  which  A.  refused,  as  well  as  a  similar  tender  made 
by  B.  in  his  defences;  and  after  the  issues  were  adjusted, 
and  he  was  required  to  go  to  trial,  A.  stated  his  readiness  to 
accept  of  the  tender,  to  which  B.  would  not  accede — The 
Court  found  A.  liable  to  B.  in  the  expenses  he  bad  incurred, 
both  previous  and  subsequent  to  the  tender,  p.  166. 

Wrongous  Apprehension,  p.  46. 

See  Ceaaio,    Corporation.  Defamation,  Written. 


Inhibition.    Jury   Cause.    Nuisance.    Process.    Reparation. 
Seduction. 

DATE— See  Process. 

DEAF  AND  DUMB— See  Trust. 

DEATU—See  Cautioner. 

DEATHBED— Title  to  Challenge— Revocation— Testament 
— Clause — Reserved  Power — Implied  Condition — Lapsing — 
Where  a  party  executed  in  liege  poustie  a  deed  excluding  his 
heir-at-law,  and  afterwards,  on  deathbed,  another  deed  dter- 
ing  the  former  in  some  respects,  and  equally  excluding  the 
heir-at-law — Held  that  a  clause  of  revocation  in  the  death- 
bed deed,  of  the  previous  one,  "  in  so  far  only  as  it  interferes 
ivith  the  present  deed,"  was  an  absolute  revocation  thereof, 
so  as  to  reinstate  the  heir-at-law  in  his  right  to  challenge  the 
deathbed  deed,  p.  417. 

DEBTOR  AND  CREDITOR— See  PresumpHon.    JReputed 
Ownership. 

DECLARATOR— See  £iilai7.  Landlord  and  Tenamt,  Posses- 
sory Right.  Process. 

DECLARATOR  OF  MARRIAGE— See  Husband  and  Wife. 

DECREE— See  Process. 

DECREE-ARBITRAL  REDUCED— See  ArbitraHon. 

DECREE  BY  DEFAULT— See  /Voces*. 

DECREE  IN  ABSENCE— See  Minor. 

DEED — Reduction — Incapacity — A  trust-settlement  having 
been  brought  under  reduction  on  the  head  of  incapacity  of 


the  granter,  to  which  effect  an  issue  was  sent  to  a  jury  for  trial 
— Verdict  in  favour  of  the  pursuer,  p.  53. 

DEED — Revocation — Process,  p.  74. 

.^— Testing  Clause — Instrumentary  Witness — Act  1681 

—Reduction — Evidence — Proof— Process — Bill  of  Excep- 
tions— An  issue  having  been  sent  to  a  jury,  whether  a  certain 
deed  of  settlement  was  the  deed  of  the  alleged  granter  ;  and 
on  the  penalties  of  the  Act  1681  being  explained  to  the  in- 
strumentary witnesses,  one  declined  giving  evidence,  and  the 
other  deponed  that  he  did  not  see  the  alleged  granter  sign, 
or  hear  him  acknowledge  his  subscription — Circumstances  in 
which  held,  on  a  bill  of  exceptions,  in  default  of  other  evi- 
dence, that  this  viras  not  sufficient  to  cut  down  the  deed 
under  reduction — bill  of  exceptions  accordingly  sustained,  p. 
594. 

See  Process.   Trust. 


DEFAMATION,  WRITTEN— Damages— Damages  for  writ- 
ten defamation  publiriied  in  a  newspaper,  £50  against  the 
author,  and  £5  against  the  publisher,  p.  50. 

- — — — • See  Damages. 

DEFENCES— See  Process. 

DELEGATION— See  Thtst. 

DELIVERY— See  Lien. 

DEPOSITION— See  Evidence.  Process. 

DESTINATION— Prescription— Concurrence  of  Obligations 

— Possession  on  Two  Titles — Confusion  of  Obligations 

Heirs-Portioners— Trust— Fee,   Radical  Right  of,   still  in 

Truster — Heirs  and  Assignees  Whomsoever — Presumption 

Intention — Construction — By  postnuptial  contract  of  mar- 
rii^e,  A.  bound  himself  to  settle  the  fee  of  his  estate  on  the 
heir-male  of  that  or  of  any  subsequent  marriage,  whom  fail- 
ing, to  the  heirs-female  ihe  eldest  succeeding  without  divi- 
sion, whom  fiiiling,  to  his  nearest  heirs  and  assignees.  The 
contract  contained  neither  a  disposition  of  the  hinds,  procu- 
ratory  of  resignation,  nor  precept  of  seisin,  and  A.  died  with- 
out executing  any  conveyance  in  implement,  leaving  a  son 
B.,  and  two  daughters,  C.  and  D.  The  son,  vrithout  making 
up  titles,  conveyed  the  property  in  trust  for  payment  of  debt, 
with  faculty  to  sell :  the  trustees  being  bound  to  reconvey, 
on  the  termination  of  the  trust,  to  the  granter,  his  heirs  and 
assignees.  The  trustees  obtained  themselves  base  infeft ; 
and  having  served  B.  heir  in  special  to  his  father,  he  was  in- 
feft. The  trustees  thereafter,  on  being  relieved,  and  without 
having  used  the  power  of  sale,  resigned  in  B.*s  hands  ad  re- 
manentiamf  an4  declared  themselves  denuded  of  the  trust. 
B.,  at  a  distance  of  fifty-eight  years  from  the  contract,  during 
which  time  no  alteration  had  been  made  of  the  destination 
therein,  then  died  without  issue,  leaving  no  settlement,  and 
survived  by  a  nephew,  E.  (a  son  of  his  eldest  sister,  C.)  and 

by  D.     In  a  question  between  the  nephew  and  the  sister 

Held,  1.  That  the  destination  in  the  marridge-eontract  was 
not  extinguished  by  the  lapse  of  tiire,  nor  by  the  concurrence 
of  the  rights  and  obligations  in  the  same  individual,  from  the 
death  of  A.,  the  contracting  party,  to  the  death  of  B. ;  and, 
2.  That  the  trust-deed  executed  by  B.  did  not  alter  or  eva- 
cuate the  destination,  consequently  the  destination  in  the 
contract  held  to  be  the  leading  and  regulating  destination  ; 
and  the  son  of  the  eldest  sister  found  entitled  to  the  estate, 
without  division,  p.  472. 

See  Clause.  Entail.  Succession. 

—    SPECIAL  —  GENERAL  —  See    Banh 

Dividend.  Revocation. 

DIES  CEDIT  ET  NON  VENIT— See  Payment,  Term  of. 

DILIGENCE— Arrestment,  Breach  of— Stat.  4.  Geo.  IV.  c. 
98 — Next  of  Kin — Confirmation — Vesting—  Held,  under  the 
Statute,  4  Geo.  IV.  c.  98,  1.  That  an  arrestment  of  funds 
which  belonged  to  an  intestate  defunct  by  a  creditor  of  one 
of  several  of  his  next  of  kin,  who  was  alive  and  did  not  con- 
firm, was  effectual  to  attach  the  share  of  such  next  of  Idn. 
2.  The  arrestees  having  paid  over  to  certain  of  the  next  of 
kin,  who  had  themselves  duly  confirmed  as  executors  to  the 
whole  succession,  the  share  of  one  of  their  number  who  was 
alive  and  lay  out  unconfirmed,  were  held  liable  to  the  arres- 
ter, as  in  breach  of  arrestment,  p.  342. 
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DILIGENCE— Arre8tment^Ck>mpetency^Sale  by  Aucdon 
—Price— Contnu*—Po88e88ion — Where  an  auctioneer  was 
employed  to  sell  part  of  the  furniture  of  a  houte  in  which  it 
remained,  and  it  was  specially  agreed  that  the  owner  or  his 
clerk  should  receive  the  money,  as  paid  by  the  purchasers — 
Held  that  an  arrestment  in  the  hands  of  the  auctioneer  was 
incompetent  to  affect  the  price  of  such  part  of  the  furniture 
as  had  been  sold,  but  was  undelivered  and  unpaid,  p.  579. 

Arrestment  —  Competency  —  Sale — Principal 

and  Agent — Obligation  to  Account — Bill  of  Lading— Bill  of 
Exchange — Pledge— 1.  Where  a  party  consigned  oil  for  sale 
on  commission,  and  indorsed  the  bills  of  lading  to  the  con- 
signee, who  nuule  advances  thereon,  and  sold  the  oil  in  his 
own  name,  but  had  no  del  credere  commission — Arrestment 
in  the  hands  of  the  consignee  by  creditors  of  the  consigner, 
will  not  attach  the  price  of  oil  sold  to  third  parties,  and  not  paid 
to  the  consignee,  even  though  the  purchaser  has  granted  bill 
to  him  for  the  amount.  2.  Question,  whether  arrestment  is 
effectual  in  the  hands  of  the  consignee,  where  the  purchaser 
has  pledged  goods  to  him  in  security  of  the  unpaid  price  ?  p. 
420. 

Inhibition  —  Arrestment  —  Recal — Diligence 


used  upon  a  depending  action  having  been  discharged  on  cau- 
tion, in  terms  of  an  arrangement  proposed  in  Court  on  the 
discussion  of  a  petition  for  its  recal — Held  that  a  judgment 
of  the  Lord  Ordinary  in  the  cause,  in  favour  of  the  pursuer 
(which  was  reclaimed  against),  was  not  such  a  change  of  cir- 
cumstances as  to  justify  a  renewal  of  the  diligence,  p.  352. 

See  Compeiency.  Damages,  Expenaeg.    Inhi- 


biiion.  Mandate.  Preecriptiim,  Quinquennial  Process,  Proof, 
DISCHARGE— Payment— Relief— Held  that  a  certain  series 
of  receipts  and  discharges  for  payment  of  money,  conceived 
in  general  terms,  did  not  import  a  firud  settlement  so  as  to 
bar  inquiry  in  a  daim  of  relief  urged  subsequent  to  the  date 
of  the  receipts,  but  for  relief  of  payments  made  prior  thereto, 
p.  26. 

PRESUMED— Payment— Reserved   Power 

— Intention — Proof— Landlord  and  Tenant — Illiquid  Claims 
—Interest — A  landlord  reserved  power,  in  a  nineteen  years' 
lease  of  a  farm,  to  take  off  and  enclose  portions  of  ground  for 
planting,  and  to  cut  and  carry  off  growing  wood,  and  to 
search  for  minerals,  paying  to  the  tenant  Uie  value  of  the 
land  taken  off,  and  the  damage  thereby  occasioned ;  the  land- 
lord availed  himself  of  the  reserved  power ;  and  the  tenant 
possessed  and  paid  the  full  rent  to  the  conclusion  of  the 
lease,  without  preferring  any  daim  for  the  exerdse  of  the  re- 
served power.  On  the  eve  of  being  sequestrated  for  arrears 
under  a  new  lease  of  the  &rm,  the  tenant  then  claimed  a 
large  sum  in  name  of  surfiu:e  damage,  and  for  the  value  of 
the  ground  taken  off  under  the  old  lease — Held,  in  the  ab- 
sence of  direct  evidence,  that  though  the  terumt  had  paid  his 
rent  in  full  to  the  condusion  of  the  old  lease,  and  in  his 
various  settlements  vrith  the  landlord  had  never  preferred  his 
claims  for  damage,  nor  reserved  right  to  do  so,  mere  tadtur- 
nity,  for  the  years  of  the  lease,  to  insist  in  the  claim,  did  not 
raise  the  presumption  that  his  claims  were  paid  or  satisfied. 
2.  Effect  consequently  given  to  his  daims,  as  a  set-off  against 
the  landlord  ;  and,  3.  Interest  allowed  on  the  amouYit,  from 
the  period  when  the  amount  of  the  illiquid  claims  were  as- 
certained, though  they  were  not  rendered  liquid  till  after  the 
expiry  of  the  lease,  when  a  remit  was  made  by  the  Sheriff  to 
ascertain  the  amount,  p.  385. 

See  Bankrupt,  JSntail,  Executor^  Creditor. 


DISPOSITION  OMNIUM  BONORUM^See  Landlord  and 
Tenant, 

DISTRIBUTION.  POWER  OF— See  Succemon. 

DIVORCE — Proof — Expenses— Circumstances  in  which,  in 
an  action  of  divorce  at  the  husband's  instance,  he  being  on 
the  poors'  roll,  and  having  executed  a  disposition  omnium 
bouorum  in  favour  of  his  wife  (the  defender)  and  her  agent, 
the  Lord  Ordinary,  on  advising  with  the  Court,  recommended 
to  the  Sheriff's  commissioners  for  taking  proofs  in  consistorial 
cases,  to  make  an  order  by  which  the  proof  might  be  taken  at 
Glasgow,  to  save  expense,  p.  131. 


DIVORCE— See  Alimeni. 
BOMlClLE-^See  Executor- Creditor.  Procen, 
DOUPTPUL  OR  UNCERTAIN  LEGACY— See   TeMta- 

ment, 
DYE- WORK— See  Nuisance. 

£ 

ENTAIL— Clause— Competition— Hdr-Male— Where  an  en- 
taller,  who  had  three  daughters,  conveyed  his  estate  to  the 
eldest  son  of  his  eldest  daughter,  and  the  heirs-male  of  his 
body,  whom  failing,  to  the  eldest  son  of  the  second,  in  sioii- 
lar  terms,  whom  failing,  to  the  eldest  son  of  the  third,  whom 
failing,  to  the  second  sons  of  the  several  daughters,  whom 
failing,  to  the  heirs-nude  of  the  several  daughters,  in  the  same 
order  of  succession — Held,  on  the  death  of  the  second  son  oi 
the  second  daughter,  that  the  eldest  surviving  son  of  the 
eldest  daughter,  though  he  was  the  fourth  in  order  of  birth 
and  at  the  death  of  the  entailer,  was  entitled  to  the  estate,  in 
preference  to  the  heir-male  of  the  body  of  the  third  son  of 
the  second  daughter,  p.  104. 

Clause  —  Irritancy  —  C<mtravention  —  Heritable 

Creditors — A.,  holding  an  estate  under  a  sulgect-superior  by 
diarter  of  resignation  and  confirmatioa  in  favour  of  himself 
and  his  heirs-male,  executed  a  bond  of  taiJne  of  the  estate, 
wherein  he  obliged  the  hdrs  of  tailzie  to  insert  in  their  title- 
deeds  "  all  the  provisions,  dedarations,  and  irritanciea  of 
this  present  tailzie ;"  and  in  another  clause  bound  them  to 
"  bruik, 'enjoy,  and  possess  the  said  taillied  lands  and  estate 
by  virtue  of  this  present  right  and  taillie,  and  infeftments  to 
follow  hereon,  or  any  other  right  that  I  have  in  my  person  to 
the  foresaid  lands  and  others  above  written,  and  by  bo  other 
right  and  title  whatsomever" — Opinion  of  the  Lord  Ordinary 
(Corehouse),  1.  That  the  clause  last  aboTe  quoted  imports 
that  no  heir  should  pass  by  the  entailer,  and  make  up  a  title 
to  the  exclusion  of  the  entail :  but,  by  pMsesaing  cm  rights 
which  were  in  the  entailer's  person,  that  he  should  suliject 
himself  to  the  obligations  in  the  bond  of  tailzie;  and,  2. 
Found  by  the  Court,  that  the  heir  of  entail,  by  completing 
his  title  to  the  estate  on  a  precept  of  dare  conatat  from  the 
superior,  under  the  previous  fee-simple  investiture,  to  the  ez- 
dusion  of  the  entail,  committed  an  act  of  eontmvention  ia- 
fi^ng  a  forfeiture  of  the  estate,  p.  347. 

Clause — Prohibition  to  Sell — Where  a  deed  of  en> 


tail  contained  a  prohibition  against  selling,  and  the  irritant 
and  resolutive  clauses  were  commenced  and  summed  up  with 
a  general  reference  to  the  prohibitions,  "  if  the  hdrs  of  tailzie 
shall  contravene  or  iiedl  in  performing  any  part  of  the  premiaes," 
— but  they  also  contained  a  spedfic  enumeration  thereof,  b^ 
ginning,  **  particularly,"  &c.,  "  or,"  &c.,  in  which  the  pro- 
hibition against  selling  was  omitted — Held  that  the  prohibi- 
tion against  selling  was,  notwithstanding,  effectuidly  induded 
under  the  irritant  and  resolutive  clauses,  in  which  the  general 
reference  was  suffident  to  embrace  them,  p.  109. 

Contravention  —  Irritancy — Purgatioa  — »A   party 


died,  leaving  a  deed  of  strict  entail  of  his  estate,  in  the  form 
of  a  bond  of  taillie  and  procuratory  of  resignedofi,  but  with- 
out having  resigned  upon  the  procuratory,  so  aa  to  complete 
the  title  in  his  own  person  under  the  entail.  The  deed  of 
entail  contained  a  destination  in  fiivour  of  the  entailer, 
afker  his  death,  of  A.  and  his  hdrs-male  in  fee ;  whom 
ing,  in  favour  of  B;  and  his  hdrs-male ;  whom 
other  substitutes.  Upon  the  death  of  the  entailer.  A.,  after 
possessing  the  entailed  estate  for  some  years,  laiaed  an  action 
of  reduction  of  the  deed  of  entail,  on  the  ground  of  certain 
informalities  in  its  execution,  in  which  action  he  obtained  a 
decree  in  absence,  and  then  made  up  foe-simple  titlea  in  his 
own  person.  Thereafter,  B.  raised  an  action  of  redaction 
reductivd  of  the  decree,  and  of  declarator  of  the  validity  ef 
the  entail,  and  farther  concluding  for  declarator  of  devolution 
in  his  favour,  in  respect  of  the  fee-simple  title.  In  this  actioo 
B.  obtained  decree,  so  for  as  regarded  the  first  oondudoa, 
under  reservation  of  the  latter.  Thereafter,  pandemte  &tc, 
A.  made  up  titles  under  the  entail  by  reaigaation  on  the  pro- 
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cmmtory  of  the  entailer — Held,  in  regard  to  the  latter  con- 
cloaion,  1.  That  the  title  so  made  np  was  a  feudal  title ;  and, 
2.  That  there  had  been  sufficient  purgation  of  the  conse- 
qoence  and  effect  of  the  fee-simple  title,  fint,  in  respect  of 
the  title  so  made  up  under  the  entail ;  and,  second,  in  respect 
that  A.  had  given  in  a  minute,  by  leave  of  the  Court,  offer- 
ing caution,  in  the  event  of  the  estate  being  attached  or 
otherwise  affected,  in  consequence  of  A.'s  possession  in  fee- 
simple,  by  any  debt  or  deed  of  A.  during  the  interval  when 
he  so  possessed  the  entailed  estate,  p.  561. 

ENTAIL— Destination — Heirs  Whatsomever — Heirs-male — 
Clause — Construction — Succession — Where  a  deed  of  tailzie 
was  granted  by  a  party  in  favour  of  '*  myself,  and  the  heirs- 
male  of  my  present  marriage,*'  "  and  the  heirs  whatsomever 
of  the  bodies  of  the  said  heirs-male ;  whom  fiuling,  to  the 
heira-male"  of  any  subsequent  nurriage,  and  the  heirs  what- 
somever of  the  said  heirs-male ;  whom  failing,  to  my  only 
daughter  nommatim^  **  and  the  heirs-male  of  her  body*'  of  her 
present  marriage,  '*  and  the  heirs  whatsomever  of  the  bodies 
of  the  said  heirs-male ;"  whom  failing,  to  her  heirs-male  of 
any  subsequent  marri^^ge,  and  the  heirs  whatsomever  of  the 
said  heirs-male ;  "  whom  failing,  to  the  heirs-female  of  the 
gold  daughter"  of  her  present  marriage ;  whom  failing,  to  any 
others  to  be  nominated ;  and  on  the  death  of  the  daughter, 
who  took  the  entailed  estate  on  the  fikilure  provided.  A.,  the 
eldest  of  two  grandsons  of  the  daughter  (A.  and  B.)  pos- 
sessed, and  died  leaving  only  two  daughters;  and  B.,  as  heir- 
male,  then  ehdmed  the  estate,  in  virtue  of  the  destination  in 
the  entail,  to  the  exclusion  of  his  two  nieces — Held  that  the 
succession  descended  to  the  heirs  whatsomever  of  A.,  in  pre- 
ference to  B.,  in  respect  that  ^  the  heirs  whatsomever  of  the 
bodies  of  the  said  heirs-male,**  severally  called,  never  could 
have  succeeded  in  terms  of  the  tailzie,  without  confusion  and 
interpolation,  if  the  whole  heirs-male  were  previously  to  be 
exhausted,  p.  206. 

Fetters — ^Irritant  Clause — Strict!  Juris  and  Bonae 

Fidel  Interpretation  of  Entails — 1685,  c.  5 — Declarator — A 
tailzie  contained,  in  the  following  order,  a  prohibition  against 
frustrating  the  succession,  an  injunction  to  possess  under  the 
tailxie  alone;  then  prohibitions  (1.)  against  alienations;  (2.) 
against  contraction  of  debt ;  and,  (3.)  against  doing  any  other 
acts,  dvil  or  criminal,  whereby  the  estate  might  be  evicted ; 
and  a  clause  immediately  following,  which  declared,  "  that 
if  the  persons  above  named,  or  the  persons  succeeding,'* 
*'  shall  act  and  do  in  the  contrary  of  the  prtmsion  al>ove  set 
forih^  or  shall  do  any  deed,  directly  or  indirectly,  whereby 
the  order  of  succession  above  specified  may  be  anyways 
altered,  innovated  or  (Ranged,  then"  "  all  and  every  one  of 
aueh  acts  and  deeds"  *'  shall,  xpzo  facto ^  be  void  and  null ;" 
and  this  waa  fenced  by  a  resolutive  clause — Held,  I.  That 
the  words  of  the  irritant  clause  could  neither  be  extended  to 
comprehend  both  the  provisions  and  prohibitions  against  sale 
and  the  contraction  of  debt,  nor  be  applied  to  either  of  them 
in  particular;  and  consequently,  2.  That  the  prohibitions 
were  not  guarded  in  terms  of  the  Statute  16S5,  c.  5,  so  as  to 
constitute  a  valid  tailzie.  3.  Decree  in  terms  of  the  libel, 
•t  the  instance  of  the  heir  in  possession,  to  have  it  declared 
that  he  had  right  to  sell  and  dispone  in  fee-simple,  p.  324. 

Fetters —Prohibitions— Statute,   1685,   c.   22  — 


Where  a  tailzie  provided  that  "  it  shall  noways  be  leisome 
nor  lawful  to  any  of  the  heirs  of  tailzie  and  provision"  "  to 
sell,  dispone,  and  wadsett  the  lands,"  &c.  ^  or  to  contract 
debt  for  which  the  samen  may  be  apprized  or  adjudged,  or  to 
do  any  other  fact  or  deed  in  prejudice  of  the  said  tailzie,  and 
of  the  persons  above  named  and  their  foresaidt;"  and  if  the 
lieirs  or  tailzie  '*  shall  in  any  time  coming  fiulzie  herein,  or 
do  any  thing  contrair  to  thii  my  destination  and  appointment, 
then,  and  in  that  case,  the  person  or  persons  sua  failzieing," 
he.  "  shall  amitt  and  lose  their  right  and  haill  benefit  of  this 
present  bond  of  tailzie ;"  and  an  heir  of  entail  made  up  titles 
m  fee-dmple,  and  conveyed  the  estate  in  trust  for  certain 
purposes-— Held,  in  an  action  of  reduction  of  these  titles,  that 
the  tailzie  contained  an  effectual  prohibition  against  fruatniting 
the  mccesiioQy  p.  266. 

SCOTTISH  JURIST. 


ENTAIL— Heir— Trust-Deed— Election— Collation— Statute 
1681 — A  testator,  by  a  deed  executed  in  England,  which 
was  incapable  of  carrying  Scotch  heritage,  conveyed  in  trust 
to  certain  parties  the  residue  of  his  real  and  personal  property, 
wherever  situated,  to  be,  along  with  such  part  of  the  residue 
<*  as  shall  not  consist  of  real  or  heritable  estates  in  Scotland," 
laid  out  in  purchasing  heritable  property  there,  and  with  any 
heritable  estate  the  testator  should  die  seized  of  in  Scot- 
land, entailed  on  his  eldest  son,  and  a  series  of  heirs  therein 
named ;  and  in  the  event  of  failure  of  issue  of  the  body,  it 
was  declared,  that  '*  such  estates  in  Scotland  as  I  shall  die 
seized  of,"  were  to  be  entailed  on  a  nephew,  and  a  series  of 
heirs  mentioned  in  the  deed  ;  and,  after  the  execution  of  the 
deed,  the  testator  invested  money  on  heritable  bonds — Held 
(in  conformity  with  opinions  of  English  counsel),  1.  That 
the  heir  was  entitled  to  the  free  income  of  the  heritable  and 
moveable  estate,  whether  invested  in  land  or  not,  from  twelve 
months  after  the  father'^s  death :  2.  That  he  could  not,  as 
heir-at-law,  competently  take  up  in  fee-simple  the  heritage 
in  Scotland,  and  at  the  same  time  take  benefit  by  the  provi- 
sions of  the  trust-deed,  which  conferred  certain  benefits  on 
him,  but  must  be  put  to  his  election — with  the  alternative, 
if  he  should  abide  by  the  trust-deed,  that  he  should  be  bound 
to  make  up  titles  to,  and  convey  to  the  trustees,  at  their  ex- 
pense, the  Scotch  heritage,  for  the  purposes  of  the  trust :  3. 
That  the  truatees  were  not  bound,  by  the  terms  of  the  trust- 
deed,  to  settle  heritable  bonds  belonging  to  the  testator  on 
the  heirs  named  in  the  destination  of  Uie  trust-deed,  but  that 
they  were  entitled  to  uplid  the  same,  and  invest  them  in 
land,  for  the  purpose  of  being  entailed,  in  terms  of  the  deed 
of  trust,  p.  167. 

Heir  in  Possession— -Powers — Wood,  Cutting  by 

Heir  of  Entail — Process — Suspension  and  Interdict — Caution 
— The  trustee  fbr  behoof  of  the  creditor:)  of  an  heir  of  entail 
in  possession  having  proceeded  to  sell  and  cut  down  wood 
on  the  entailed  estate,  which,  it  was  alleged,  would  injure 
the  comfort  and  amenity  of  the  mansion-house ;  and  the  next 
substitute,  the  son  of  the  trustee's  constituent,  who  was 
eighteen  years  of  age  only,  having  complained  thereof  by 
bill  of  suspension  and  interdict — Circumstances  in  which, 
1.  The  bill  was  passed  without  caution ;  and,  2.  The  Court, 
of  consent,  continuing  the  interdict,  remitted  to  a  person  of 
skill  to  inspect  the  woods,  and  to  report  his  opinion  as  to 
what  portion  of  them  it  was  necessary  to  preserve  for  the 
shelter  and  comfort  of  the  manaon-house,  and  what  portion 
might  be  cut  without  injury  thereto,  together  with  the  grounds 
of  such  opinion  ;  idso  to  report  what  part  of  the  woods  is  fit 
and  proper  to  be  cut,  together  with  the  age  and  nature  of  the 
said  woods,  their  distance  from,  and  situation  relative  to  the 
UMinsion-house :  and,  3.  The  Court  approved  of  the  report, 
of  consent  continued  the  interdict  hoc  ttatu,  in  regard  to  what 
was  stated  to  be  necessary  for  the  shelter  and  comfort  of  the 
mansion-house,  and  quoad  ultra  recalled  it,  p.  577. 

Heir  of  Tailzie — Fetters — ^Personal  Exception — 


A  party  entailed  twoeeparate  estates  on  his  son,  the  institute, 
and  the  heirs-male  and  female  of  the  son  respectively,  exclud- 
ing heirs-portioners ;  whom  failing,  the  entailer  then  separated 
the  properties,  entailing  one  of  them  on  his  daughter,  A.,  and 
her  heirs,  and  the  other  on  his  daughter,  B.,  and  her  heirs ; 
"  whom  all  fiuling,  to  my  nearest  heirs  and  assignees  whomso* 
ever" — ^no  mention  being  made  of  the  exclusion  of  heirs-por- 
tioners, on  the  succession  of  the  daughters  to  their  respective 
estates ;  and  the  fetters  were  directed  generally  against  the  heirs 
of  tailzie ;.  and  the  estates  having  separated,  and  devolved  on 
A.  and  B.,.  as  provided  for,  a  grandson  of  A.,  on  her  death, 
brought  an  action  to  have  it  declared  that  he  was  entitled  to 
hold  in  fee -simple  the  estate  destined  to  her,  in  respect  that 
the  conditions  and  fetters  were  so  conceived,  that  they  could 
only  be  held  to  apply  to  the  heirs  of  tailzie  succeeding  to  the 
united  estate,  and  not  to  the  heirs  succeeding  when  the  estate 
came  to  leparate,  as  in  that  event  there  was  no  exclusion  of 
heirs-portionera-^CircumBtances  in  which  held,  that  though 
a  question  should  arise  when  heirs-female  came  to  succeed 
in  the  share  of  A.,  the  pursuer,  being  an  heir  of  entail,  was- 
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comprehended  within  the  fetters,  and  so  barred  from  insisting 
in  the  declarator,  p.  287. 

ENTAIL— Institute — Heir— 1.  Held,  in  a  question  arising 
out  of  a  deed  of  entail,  where  the  destination  was  to  a  person 
in  liferent  only,  and  **  to  the  second  son  to  be  lawfully  pro- 
created of  her  body,"  and  where  the  entailer  deceased  before 
the  existence  of  such  second  son,  that  the  latter  takes  up  the 
succession  at  his  birth  as  institute,  and  not  as  an  heir  of  en- 
tail. 2.  A  service  as  heir  of  provision  to  the  maker  of  an 
entail,  by  the  first  fiar,  who  was  unborn  at  the  death  of  the 
entailer,  and  under  the  burdens  of  the  deed,  does  not  confer 
the  character  of  an  heir,  so  as  to  subject  him  to  the  fetters 
which  are  imposed  by  the  deed  of  entail  upon  the  heirs  of 
entail,  but  not  upon  the  institute,  p.  157. 

—  Irritant  and  Resolutive  Clauses— Institute — Heirs 

of  Tailzie — Adjudication — A  deed  of  tailzie  made  resignation 
of  the  lands  for  new  infeftment  in  favour  of  the  entailer  him- 
self, in  liferent,  and  to  his  only  son  by  name,  in  fee,  whom 
failing,  to  a  series  of  heirs.  The  conditions  of  entdl  were 
directed  against  '*  the  heirs  of  tailzie ;  and  with  the  excep- 
tion  of  a  prohibition  applicable  nomnatim  to  the  son  against 
contracting  debt,  &c.,  the  prohibitions  were  directed  against 
"  the  heirs  of  tailzie"  solely.  The  deed  provided,  "  that  in 
case  the  heirs  descending  of  my  body,  or  any  of  the  other 
heirs  of  tailzie  before  mentioned,"  should  *'  contravene  any  one 
of  the  particulars  above  mentioned,"  not  only  should  such 
facts,  deeds,  &c.  be  null  and  void,  but  '*  the  person  or  per- 
sons so  contravening"  should  forfeit  all  right  under  the  en- 
tail— Held  that  the  irritant  and  resolutive  clauses  did  sot 
comprehend  the  institute,  who  was  a  son  procreated  of  the 
body  of  the  entailer,  and  consequently,  a  creditor  of  the  in- 
stitute found  entitled  to  adjudge  from  him  the  estate  in  pay- 
ment of  his  debt,  p.  371. 

Irritancy— Title  to  Sue— Statute  1685— Held,  I. 


That  where  an  entail  does  not  expressly  declare  that  a  con- 
travencr  shall  forfeit  for  the  heiis  of  his  body,  as  well  as  for 
himself)  neither  a  contravention  of  the  prohibitions  of  the 
entail,  nor  of  the  injunction  of  the  Statute  1685,  to  insert  all 
its  provisions  in  the  subsequent  rights  and  conveyances  of 
the  estate,  can  operate  fisirther  than  against  the  contravener 
himself;  and,  therefore,  2.  That  the  son  of  a  contravener, 
Itcing  the  next  substitute  in  an  entail  containing  a  clause  of 
forfeiture  on  contrayention,  not  expressly  directed  against 
the  contravoner*8  descendants,  was  entitled  to  insist  in  an  ac- 
tion of  irritancy  against  his  father  for  alleged  acts  of  contra- 
vention, p.  347. 

Nobile  Officium — Restitutio  in  Integrum — Repeti- 


tion —  Bona  Fides —  Sale  —  Presumption — Discharge — Re- 
demption of  Land-Tax — Provisions  to  Children — Statute, 
42  Geo.  III.  c.  116 — Process — Expenses — An  heir  of  entail 
in  possession  having  sold  a  portion  of  the  lands,  in  terms  of 
42  Geo.  III.  c.  116,  for  redemption  of  the  land-tax,  and  the 
sale  was  afterwards  reduced  by  a  succeeding  heir,  the  sel- 
ler's son,  in  respect  of  irregularities ;  and  the  purchaser  brought 
an  action  of  repetition  against  the  son,  as  representing  his 
father,  and  as  heir  of  entail — Circumstances  in  which  the 
purchaser  held  entitled  to  be  restored  in  integrum,  so  far  as 
the  circumstances  of  the  case,  and  the  powers  of  the  Court, 
as  a  Court  of  equity,  could  entitle  the  Court  to  afford  such 
restoration.  The  judgment  of  the  Court  points  out  the  me- 
thod to  be  adopted  in  restoring  the  purchaser,  in  respect  of 
which  a  conclusion  for  repetition  against  the  statutory  trus- 
tee of  the  seller  repelled.  Expenses  decerned  for  against 
the  heirs  of  entail  in  possession,  who  appeared  and  stated 
defences  to  the  action  of  repetition,  p.  493. 

"  Reduction — Duplicate — Error  in  Essen tialibus- 


Erasure — Testing  Clause — Where  deeds  of  entail  are  execut- 
ed and  preserved  in  duplicate,  numerous  erasures  and  errors 
in  each,  when  not  in  essentialibus,  are  instttfident  to  vitiate 
them  as  deeds,  p.  245. 

Registration — Improvements — Act,   10  Geo.  III. 


«.  51 — Compensation — Where  an  heir  of  entail,  proceeding 
<m  the  10th  Geo.  III.  c.  51,  expended  money  on  improve- 
ments while  the  deed  of  entail  was  unrecorded — Held  that 


he  was  not  entitled  to  avail  himself  of  the  statutory  provi- 
sions  to  recover  the  money  so  expended  from  the  substitute 
heirs  of  tailzie.  2.  Held  that  an  heir  of  entail,  empowered 
by  a  private  Act  of  Parliament  to  burden  the  entailed  estatts 
with  large  debts,  including  sums  expended  in  imjtrove- 
ments,  was  not  entitled,  after  exercising  that  power,  also  to 
avail  himself  of  the  provisions  of  the  Statute,.  10  Geo.  III. 
c.  51,  to  constitdte  that  improvements'  expenditure  a  claim 
upon  the  substitute  heirs,  or  the  entailed  estate,  twice  over, 
p.  327. 

ENTAIL — Title — Superiority  and  Property — Consolidation^ 
Prescription — Irritancy — Contravention — A.,  when  in  pos- 
session of  the  "  dominium  directum'*  of  the  lands  of  G., 
(which  had  been  for  a  long  time  previous  in  bis  family,)  pur- 
chases from  B.  the  *'  c2oiiiiJinim  utiie'*  of  these  lands,  the  dis- 
position containing  a  procuratory  of  res^nation  ud  resMM*- 
lairm,  and  a  precept  of  saaine.  A.  neither  executes  the  pro- 
curatory nor  the  pfecept,  but  he  and  his  descendants  enter 
into,  and  continue  to  possess  the  dominium  uHle  and  gmperio- 
rity  together  for  more  than  forty  years,  the  Crown-dmrters 
to  the  successive  proprietors,  during  all  that  |ieriod»  bearing 
to  convey  the  "  lands  of  G."  Fifty-six  years  after  the  pur- 
chase of  the  dominium  utile,  C,  on  succeeding  to  the  estate, 
executes  the  precept  contained  in  B.'8  disposition,  and  two 
years  thereafter,  entails  the  lands  of  G.,  assigning  to  the  heirs 
of  tailzie  "  the  maills  and  duties  of  the  said  lands,  and  haill 
writs  and  evidents  of  the  same" — Opinion  of  the  Lord  Or- 
dinary (Corehouse),  1.  That  a  consolidation  of  the  supe- 
riority and  property  had  been  thus  effected  before  C.  suc- 
ceeded, and  that  they  were  not  thereafter  separated  by  hi» 
execution  of  the  precept  in  B.'s  disposition ;  and,  2.  That 
whether  separated  by  this  act  of  C.  or  not,  it  was  evidently 
his  intention  to  indude  them  both  in  his  entail,  under  which 
all  his  successors  were  bound  to  take  up  and  bc^d  them ;  and, 
3.  Found  by  the  Court,  that  the  completion  of  fee-siiaple 
titles, — the  possession  on  these  titles, — and  the  subsequent 
alienadon  of  the  lands  of  6.  by  a  substitute  heir  of  entail, 
were  acts  of  contravention  inferring  a  forfeiture  of  the  lands, 
p.  347. 

See  CoUation.   Outlaw.  ProcesB.   Dnui'Iked. 

ELECTION— See  Entail 

ERASURE—See  Entail  MulHpIepoindinff. 

£RROR_See  Arbitration.  Entail 

EVIDENCE— Proof— .  Promise- Oath— Restbig-GwiBg—Pro- 
cess — Where  a  claim  was  made  in  a  multiplepoinding  by  a 
wife  against  her  father's  trustees,  for  payment  of  a  provision 
alleged  to  have  been  verbally  promised  by  her  fetber  intuitu 
matrimonii ;  and  where  the  claim  was  made  many  years  sub- 
sequently to  the  marriage,  and  after  the  father's  death — 
Circumstances  in  which  held,  1.  That  the  sum  claimed  formed 
part  of  the  fund  in  medio  ;  and,  2.  That  it  was  competeot  to 
refer,  in  evidence  of  the  debt,  to  an  oath  judicially  emitted 
by  the  fiither  in  a  previous  action,  in  which  the  husband  had 
failed  to  establish  his  right  to  claim  the  amount,  p.  d4. 

Proof— Witness — Hearsay — Bill  of  Exoeptioiis 

— A.  S.  Jury  Court — Relationship — Interest — Deposation — 
Service — Register  of  Burials — Penuria  Testium— Procesw — 
Held  by  the  Court,  on  a  bill  of  exceptions  taken  in  a  joiy 
cause  in  a  mutual  reduction  of  services,  1.  That  the  depoa- 
tion  of  a  witness  examined  before  the  inquest  in  one  of  the 
services,  who  died  subsequent  to  the  service,  was  cocope- 
tent  and  admissible  evidence  for  a  jury.  2.  That  a  jury  uiai 
on  an  bsue  directed  to  be  framed  by  the  House  of  Lords,  can- 
not be  disconnected  from  the  case  appealed  from,  so  as  to  be 
considered  a  new  case,  and  to  exclude  the  deposition  of  a  de- 
ceased witness,  taken  in  a  previous  part  of  the  ease,  from 
being  received  at  the  jury  trial.  3.  A  deposition  of  a  de- 
ceased aunt  held  not  admissible,  though  tipenmria  testiim 
was  alleged,  on  the  ground  of  interest,  in  respect  that  if  one 
of  the  claimants  proved  his  propinquity,  and  consequently  bis 
right  to  the  heritage,  the  succession  to  the  intestate's  move- 
ables would  open  to  the  aunt  through  the  verdict.  4.  TLe 
deposition  of  an  aged  and  infirm  witness,  examined  by  botb 
parties  on  commission  from  the  Court  of  Session  in  the  rc< 
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duction,  to  lie  in  retentis,  held,  at  the  distance  of  five  years, 
not  admissible  as  evidence,  in  respect  that  the  witness  ought 
to  have  been  re-examined  with  a  view  to  the  jury  trial,  on  a 
commission  from  the  Jury  Court  on  afi^usted  interrogatories; 
and,  5.  Where  a  register  of  burials  contained  not  only  an 
entry  of  the  day  of  the  burial  of  a  deceased,  but  also  an  entry 
of  his  agex^Held  that  it  was  competent  to  prove  generally, 
that  the  system  of  keeping  the  register  was  loose  and  inac- 
curate, and  that  it  was  not  therefore  entitled  to  bear  faith  in 
evidence,  p.  353. 

EVIDENCE^See  Bill  of  Exchange,  Deed,  Husband  and 
Wife,  Jury  TriaL  Prescription^  Triennial,  Presumption. 
Process.  Proof   Trust,  Constitution  of    Teinds. 

EXECUTOR-^Preterence^Retention—Confirmation^l .  An 
executor  not  interpelled  by  legal  diligence  on  the  part  of  the 
creditors  of  a  defunct  within  six  months,  or  until  after  he  had 
expede  confirmation— ^2.  Held  entitled  to  a  preference  over  the 
executry  funds  for  debts  due  to  him  by  the  defunct,  and  to 
impute  or  retain  the  executry  funds  in  payment  of  such  debts, 
p.  481. 

'■  See  ObligatioH.  Process,    Testament.  Ultimus 
Hlcares. 

E  XE  CUTOR-CREDITOR—Payment— Discharge  _  Letters 
of  Administration — Title  to  Pursue — Domicile — A  person 
domiciled  in  England  dies  intestate,  leaving  a  sum  of  money 
in  the  hands  of  a  Scotch  banking  company,  who,  two  months 
thereafter,  at  the  request  of  the  brother  of  the  defunct  (and 
there  being  at  that  time  no  claim  nor  interpellation  on  the 
part  of  any  Scotch  creditor),  transmit  this  sum  to  their  Lon- 
don bankers,  that  it  may  be  paid  to  the  legal  representatives. 
The  next  of  kin  having  renounced,  an  English  creditor  of 
the  deceased  obtains  letters  of  administration  from  the  Pre* 
rogative  Court  of  Canterbury,  and  receives  payment  of  the 
money  immediately  after  its  transmission  to  England,  grant- 
ing a  receipt  as  administrator  of  the  deceased.  Five  months 
after  this  payment,  a  Scotch  creditor  of  the  deceased,  in  vir- 
tue of  a  decree-dative  as  executor-creditor  of  the  defunct, 
obtained  a  month  previous,  brings  an  action  against  the  Scotch 
banking  company  for  a  second  payment  of  the  sum  due  to 
the  deceased,  on  the  ground  of  the  first  having  been  unwar- 
rantably made  to  parties  holding  no  confirmation  from  the 
Scotch  Courts — Held  by  the  Lord  Ordinary  (to  whose  in- 
terlocutor, sustaining  the  defences,  the  Court  adhered),  1. 
That,  even  if  the  payment  would  not  have  been  available,  if 
made  in  Scotland,  it  was  indisputably  valid  as  made  in  Lon- 
don»  to  whidi  place  the  funds  had  been  regularly  and  law- 
fully transmitted,  as  the  proper  forum  of  distribution :  and, 
2.  That  it  was  equally  good,  though  it  should  be  held  as 

•  made  in  Scotland,  in  respect  that  English  letters  of  adminis- 
tration constitute  a  good  title  to  pursue  in  this  country,  and 
that  extrajudicial  payments  made  bona  fide  to  a  party  holding 
such  a  title,  are  a  perfectly  good  discharge  to  the  debtor, 
though  it  might  require  confirnoation  to  warrant  the  enforce- 
ment of  a  decree  against  an  unwilling  party,  p.  526. 

■  See  Confirmation,  Process. 

EXONERATION— See  Process. 

EXPENSES,  p.  505. 

; — Cautioner — A   party  liable  in  relief,  having 

been  the  cause  of  a  process  of  reduction  being  followed  out, 
in  order  to  procure  farther  relief  of  certain  obligations,  found 
liable,  inter  alia,  in  the  expenses  of  the  reduction,  p.  25. 

.piligence-^Inhibition — Process — A  party  hav- 


ing used  an  arrestment  and  inhibition  on  the  dependence  of 
an  action,  from  which  the  debtor  was  assoilzied  ^vith  ex- 
panses, and  the  creditor  refused  to  purge  the  record  of  the 
inhibition,  and  discharge  the  arrestments — Circumstances  in 
which  the  Court  recalled  the  diligence,  and  decerned  against 
the  creditor  for  expenses,  p.  391. 

-Honorarium — Objection  to  a  report  of  the  au- 


A  defender  having  been  assoilzied  from  an  action  which  ne- 
cessarily involved  investigation  by  an  accountant  (to  whom 
the  Lord  Ordinary  remitted),  and  found  entitled  to  his  ex- 
penses: and  in  taxing  the  account,  the  auditor  was  em- 
powered by  the  Court  to  report  as  to  articles  of  charge  which 
appeared  to  him  to  have  arisen  from  improper  litigation — 
Circumstances  in  which  held,  1.  That  the  criterion  forjudg- 
ing of  the  question  of  improper  litigation,  was  not  to  be  taken 
from  the  fact  that  the  auditor  had  disallowed  certain  charges 
in  reference  to  objections  which  the  defender  had  unsucces- 
fully  urged  before  the  accountant  and  Court :  and,  2.  That 
the  defender  was  entitled  to  the  expense  he  incurred  before 
the  accountant,  the  remit  having  been  necessary  in  the  cir- 
cumstances, and  made  by  the  Lord  Ordinary,  though  the  in- 
terlocutor of  Conrt  did  not  bear  that  he  was  found  entitled 
to  the  expenses  incurred  before  the  accountant,  p.  389. 

EXPENSES — See  Arbitration.  Bankrupt.  Divorce.  Entail. 
Factor  Loco  Tutoris.  Interest.  Interdict,  Breach  of.  Ju- 
dicial Factor,  Landlord  and  Tenant.  Matter  and  Servant. 
Process.   Trttst.   Ultimus  Hares, 

EXTRACT— See  Ptocess. 

EXTRINSIC  AND  INTRINSIC— See  BiU  of  Exchange. 

EXTRINSIC  QUALITY—See  Obligation. 

F 

FACTORr^See  J3i7/o/£:rcAini^0.  Judicial  Factor. 

FACTOR  LOCO  ABSENTIS— See  Cautioner. 

FACTOR  LOCO  TUTORIS,  POWERS  OF— Administra- 
tion, Extraordinary  Acts  of— Pupil — Annuity — Insurance — 
Process— Nobile  Offidum — Circumstances  in  which  the  Court 
permitted  a  fiEictor  loco  tutoris,  upon  an  application  to  that 
efiect,  to  purchase  an  annuity  for  the  maintenance  of  a  pupil 
till  she  succeeded  to  an  entailed  property,  there  only  being 
one  life,  aged  sixty-seven,  between  her  and  the  succession, 
and  to  effect  an  insurance  on  the  pupil's  life  against  that  of 
the  proprietor  of  the  entailed  lands,  who  was  unable  to  aflbrd 
the  pupil  any  support,  and  to  assign  the  future  rents,  from 
the  opening  of  the  succession  and  policy  of  insurance,  in  sc- 

'    curity  of  the  annuity,  p.  93. 

I  Curator  Bonis — Expenses — 

1.  Circumstances  in  which  the  Court  nominated  a  third  party 
to  the  office  of  fiictor  loco  tutoris  to  an  imbecile,  in  preference 
both  to  the  heir-at-law  and  to  the  next  of  kin  on  the  father's 
side  of  the  imbecile,  both  of  whom  competed  for  the  office. 

2.  No  expenses  were  found  due  to  the  heir-at-law,  but  the 
expenses  of  the  other  competitor  were  allowed  out  of  the 
estate,  he  having  suggested  the  third  party  who  was  elected 
to  the  office,  p.  346. 

Indmation  —  Recal  — Process 


ditor,  that  a  sum  had  been  taxed  off  from  fees  paid  to  coun- 
sel in  a  jury  trial  tried  at  Glasgow,  on  the  ground  that  the 
taxed  allowances  were  equal  to  what  would  have  been  reason- 
able bar  fees  in  Edinburgh — sustained,  p.  242. 
Process-^Accounting — Improper  Litigation — 


— The  Court  recalled  the  appointment  of  a  factor  loco  tutoris 
to  a  pufMl,  which  had  been  made  on  the  application  of  the 
pupil's  mother,  on  the  ground  that  the  petition  for  the  ap- 
pointment had  not  set  rorth  that  intimation  had  been  made 
to  the  pupil's  agnates,  and  that  no  such  intimation  had  been 
made,  p.  134. 

•Minor  -^  Homologation  —  1. 


The  father  of  a  pupil  being  appointed  factor  loco  tutoris  for 
his  son,  and  as  such  having  entered  into  the  personal  posses- 
sion of  his  heritable  property,  having  borrowed  certain  sums 
which  he  stated  were  for  behoof  of  the  pupil,  but  without 
receiving  the  authority  of  the  Court,  or  showing  that  a  loan 
was  necessary— Held  that  the  pupil  or  his  estate  was  not 
liable  in  payment.  2.  Four  heritable  bonds  and  a  bill  granted 
by  a  minor,  at  the  respective  ages  of  fifteen^  sixteen,  seven- 
teen, eighteen,  and  nineteen,  not  engaged  in  any  trade  or 
profession,  with  consent  of  his  father  as  administrator-in-law, 
reduced  on  the  head  of  minority  and  lesion — the  lender  not 
having  proved  the  sums  to  have  been  in  rem  versum  of  the 
minor,  except  to  the  extent  of  a  sum  which  ^'as  admitted. 
3.  A  letter  written  by  the  minor  three  months  after  majority, 
to  the  creditor,  requesting  an  additional  loan,  and  stating  that 
either  a  new  bond  would  be  granted  for  it,  or  one  bond  for 
this  and  other  sums  previously  lent,  provided  certain  expenses 
were  given  up ;  and  an  answer  being  returned,  rcfubing  to 


xu 
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accede  to  the  offer — Held  not  to  amoant  to  homologation  of 

the  loans  transacted  dunng  minority,  p.  196. 
FACTOR  LOCO  TUTORIS— See  Aliment.  Process. 
FACTRIX  LOCO  TUTORIS— Powers,  p.  371. 
FACULTY— See  Succession. 

FALKIRK— Augmentation  to  the  Minister  of,  p.  311. 
FETTERS— See  EniaU. 
FEUARS— See  Church. 
FEUDAL— See  Udal  Rights. 
FEU-DUTY— See  Bankruptcy.   Teinds. 
FEU-RIGHT— See  Possessory  Right.   Obligation. 
FILIATION— See  Parent  and  Child. 
FISHINGS — See  Possessory  Judgment. 
FOREIGN— See  Succession. 
FOREIGN  DECREE— See  Res  Judicata. 
FORGERY— Proof— Verdict,  that  a  certain  acceptance  to  a 

bill  was  a  forgery,  p.  47. 

See  Bill  of  Exchange.  Process. 

FRAUD — Proof— Verdict  for  defenders  in  a  reduction  of  a 

trust-deed,  on  the  ground  of  fraud,  facility,  and  lesion,  p.  47. 

See  Bill  of  Exchange.  Insurance.  Process. 

FRAUDULENT  CONCEALMENT— See  Bankrupt. 
FRIENDLY  SOCIETY— See  Poors*  Rates. 
FUGITATION— See  Outlaw. 

G 

GAZETTE  NOTICE— See  Cot^hrmation.  Process. 

GROUNDS  AND  WARRANTS— See  Prescription,  Quin^ 
quennial.   Teinds. 

GUARANTEE— Relief— Cautioner— Liability  pro  rata— Li- 
bel — Statute  1681 — Loosing  of  Arrestment — Process — A.  B. 
and  C.  having  addressed  to  D.  a  letter;  stating,  "  that  if  you 
will  become  security  to  E.  in  loosing  the  arrestments  which 
have  been  used  in  the  hands"  of  a  certain  party  "against  E., 
at  the  instance  of  F.,  we  hereby  bind  and  obb'ge  us  to  free 
and  relieve  you  of  the  obligation  thereby  oome  under,  and  all 
costs  and  skaith ;"  and  D.  having  signed  a  bond  for  loosing 
arrestments,  and  been  compelled  to  pay  to  the  arrester  the 
sum  covered  by  the  diligence,  and  paid  by  the  arrestee  to  the 
common  debtor,  who  thereafter  became  bankrupt ;  and  D. 
having  brought  an  action  of  relief  against  A.  and  B.  only, 
without  calling  the  representatives  of  C,  who  died  insolvent, 
and  having  libelled  A.  and  B.  as  pro  rata  liable— ^Held,  1. 
That  the  objection  "  of  all  parties  not  called"  (meaning  C.'s 
representatives),  did  not  apply,  the  liability  of  A.  and  B. 
being  restricted  on  the  record  to  two-thirds,  and  they  were 
libelled  as  pro  rata  liable.  2.  The  letter  of  guarantee  found 
to  be  a  valid  ground  of  action  against  A.  and  B.  respectively 
for  one-third,  and  not  subject  to  exception  under  the  Act 
1681.  3.  Circumstances  which  were  held  not  sufficient  to 
free  A.  and  B.  from  the  obligation,  p.  144. 

■^— . See  Cautionary  Obligation.     Res  Judicata. 

H 

HANDICRAFT— See  Master  and  Servant. 

HEARSAY— See  Evidence.  Proof. 

HEIR— See  Entail. 

HEIR  OF  ENTAIL— See ^/tm«nf Opinion  expressed  as  to 

the  non-liability  of  an  heir  of  entail  to  aliment  his  brothers 
and  sisters. 

HEIR-MALE— See  Entail 

HEIR  AND  EXECUTOR— Grass  Farm— Corn  Farm— In  a 
competition  between  heir  and  executor  for  the  rents  of  the 
feirms  on  a  landed  estate,  the  criterion  for  judging  whether 
the  farms  are  to  be  held  to  be  grass  or  com  farms,  is  the 
source  from  which  the  profits  are  chiefiy  derived,  p.  163. 

See  Collation.  Process. 

HEIR  OF  LINE— See  Possession. 

HEIRS  AND  ASSIGNEES  WHOMSOEVER— See  Desti- 
nation. 

HEIRS-PORTIONERS— See  Destination, 

HEIRS  IN  POSSESSION— See  Entail. 


HEIRS  WHATSOMEVER— See  EntaU. 

HERITABLE  AND  MOVEABLE— See  Ultimus  Hewe: 

HERITABLE  CREDITOR— Disposition  in  Security— Sale 
— Clause — Rent — 1.  Where  a  party  holding  a  bond  and  dis- 
position in  security  over  a  tenement,  of  which  the  debtor  was 
in  the  natural  possession,  brought  it  to  sale — Circumstances 
in  which  the  debtor  was  held  liable  for  a  half-year's  rent  to 
the  purchaser,  though  the  title  of  the  latter  was  not  completed 
till  the  last  day  of  the  half-year.  2.  Where  a  party  was  in- 
feft  in  *'  all  and  haill  that  back  house" — Circumstanoes  in 
which  his  right  was  held  to  extend  beyond  the  extrenoity  of 
a  measurement  specified  in  the  titles,  so  as  to  entitle  him  to 
rent  for  the  whole  subject,  p.  164. 

— ^— — ^— — ^—  See  Bankruptcy.  CompentO' 
turn.    Entail.    Removing. 

HERITORS— See  Church. 

HERITORS,  UPPER  AND  LOWER— See  Nuisance. 

HOMOLOGATION— See  Factor  Loco  Tutoris.  ObUgalion. 
Parent  and  Child. 

HONORARIUM— See  Expenses. 

HUSBAND  AND  WIFE— Marriage-Contract— .Liferent  and 
Fee — Clause — Construction — An  antenuptial  contract  pro- 
vided, that  for  the  purpose  of  securing  £120  a-year  to  the 
wife,  in  the  event  of  her  survivance,  the  hnsband  should  place 
on  good  security  £2400  (of  which  £1400  belonged  to  the 
wife),  by  a  bond  or  bonds,  "  to  be  made  payable  to  A.  (the 
husbuid),  and  his  said  apparent  spouse,  in  oonjonet  fee  and 
liferent,  and  for  her  liferent  use,  in  case  she  shall  happen  to 
survive  him,  and  to  the  child  or  children  to  be  proer^ited  of 
the  marriage  between  them  in  fee;  whom  fiuling,  £1000 
Sterling  of  the  said  principal  sum  so  to  be  invested,  to  go  to 
the  heirs,  executors,  and  assignees  of  the  said  A.,  and  £1400 
Sterling  thereof  to  go  to  the  heirs,  executors,  and  aaaignees 
of  the  said  B.,  (the  spouse),  after  her  death.'*  The  wife 
having,  after  year  and  day,  predeceased  the  husband,  without 
children  of  the  marriage— Held,  from  the  terms  of  the  Ibre^ 
said  and  subsequent  dauses  of  the  contract,  that  the  fee  of 
the  £1400  was  in  the  wife,  and  accrues  to  her  representa- 
tives, burdened  with  the  husband's  liferent,  p.  570. 

.  Proof — Evidence — Reladonship 
— Declarator  of  Marriage — Process — A  woman  having  broiight 
an  action  of  declarator  of  marriage,  libelling  on  a  promise  of 
marriage  and  a  subsequent  copula — Special  drcamstances  in 
which  the  Court,  though  the  matters  averred  traiiBpired  intra 
famUiam,  repelled  an  objection,  taken  on  the  ground  of  re- 
lationship, to  the  admissibility  of  the  fiither  and  sister  of 
the  pursuer  as  witnesses  for  her :  the  ground  of  the  ded- 
sion  being,  that  the  pursuer  was  deprived  of  the  evidence  on 
whidi  she  could  have  founded,  by  the  conduct  of  the  defen- 
der himself,  p.  203. 

See  AUment.     CZimte.    Dioorce. 


Inhibition.    Marriage"  Contract.  Process, 
HYPOTHEC— See  Landlord  and  Tenant. 


ILLIQUID  CLAIMS— See  Discharge,  Pretumad. 
IMPLIED  AGREEMENT— See  Agent  and  CUent. 
IMPLIED  CONDITION— See  Deathbed.  JointS^ck  Om^ 

pany. 
IMPLIED  INTENTION— See  Clause. 
IMPRISONMENT— See  Process. 
IMPRISONMENT,  WRONGOUS— See  Damages. 
IMPROVEMENTS*  ACT— See  Damages. 
IMPROVEMENTS— See  Entail. 
IMPROVEMENTS  ON  FARM  STEADING— See  Lmd^ 

lord  and  Tenant. 
INCAPACITY— See  Deed. 
INDENTURE— See  Master  and  Servant. 
VSlDORSATlOlff^See  Bill  of  Exchange.  Process. 
INFEFTMENT— See  Sasine. 
INHIBITION— DiUgence— Process— Damages— .Held  that  a 

debtor,  whose  whole  property  was  attached  by  inhibitioa, 

had  no  valid  ground  of  action  for  damages  against  the  credi- 
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tor  inhiMtiog.  for  0|>pre98ive  use  of  diligenoe,  lie  having  used 
the  diligence  in  common  form  for  the  purpose  of  attaching  a 
portion  merely  of  the  heritage,  in  reepect  it  is  competent  for 
the  debtor  to  call  on,  and  require  the  creditor  to  restrict  his 
diligence,  p.  135. 

INHIBITION-.TiUe  to  Pursue^  Husband  and  Wife— Jus 
Mariti — Courtesy — In  a  competition  for  the  price  of  certain 
lands  vested  in  a  wife  exeluaojure  mariti — Held  by  the  Lord 
Ordinary,  and  acquiesced  in  OO  That  a  creditor  of  the  bus- 
band  could  not,  under  an  inhiDition  executed  against  his  heri- 
ti^e  prior  to  the  acquirement  of  lands  by  the  wife,  under  a 
reduction  of  her  father's  settlement,  challenge  the  ezdusion 
of  the  jug  mariti^  inserted  in  the  decree  of  reduction  at  her 
instance,  at  all  events,  without  a  formal  reduction ;  and,  (2.) 
That  such  inhibition  against  the  husband  could  not  affect  the 
wife's  right  to  grant,  or  the  husband's  power,  as  her  guardian, 
to  concur  in  bonds  over  such  property,  although  their  effect 
was  to  diminish  or  cut  off  his  contingent  right  of  courtesy, 
p.  264. 

See  DiHgtmet,  Exptn$n, 

INSTITUTE— See  EniaU. 

INSTRUMENT  ART  WITNESS— See  Dttd. 

INSURANCE— Fraudulent  Over-Valuation  — Jury  Trial- 
Verdict — Ambiguity — An  insurance  having  been  effected  on 
certain  mill  machinery  and  materials,  wi£  a  condition  that 
all  difierences  as  to  value  should  be  submitted  to  arbiters ; 
and  the  property  having  been  destroved  by  fire ;  and  in  a 
subsequent  submission,  the  value  havmg  been  found.  In  a 
reduction  of  the  submission  and  decreet-arUtrd,  on  the  ground 
that  the  property  had  been  insured  on  a  fraudulent  over- 
valuation, with  the  intention  of  having  the  same  destroyed 
by  ^^i  a  jury  having  found  that  the  insurance  was  effected 
upon  a  fraudulent  over-valuation,  but  not  with  the  intention 
of  destroying  the  same  by  fire — Held  that  the  ground  of  re- 
duction had  not  been  established,  and  that  the  verdict  was 
in  effect  for  the  defender,  p.  394. 

Proof— Document — Coi^ential — A   letter 

having  been  recovered  under  a  diligence,  reported  without 
objection,  and  the  letter,  when  founded  on  at  the  trial  of  the 
cause,  having  been  olgected  to  as  confidential — Objection  to 
its  being  used  as  evidence,  repelled.  The  indemnification 
against  loss  by  fire,  under  a  policy  of  insurance,  is  for  the 
actual  loss  of  value  sustained,  not  a  right  to  demand  the  entire 
sum  insured,  p.  48. 

INTENTION— See  Cknu€.  De$Hnatum.  DUckarge,  Pre- 
sumed.  Tesiament.   Drusi.  Tnut^Deed. 

INTERDICT— See  Posteasory  Judgment.  Posusaory  Bight. 
Procesa, 

INTERDICT,  BREACH  OF— Church— Poor— Process— 
The  heritors  of  a  parish  presented  a  bill  of  suspension  and 
interdict  against  the  managers  of  a  chapel,  erected  by  private 
contributions,  from  paying  away  the  collections  received  at 
the  door,  in  respect  they  claimed  the  same  for  the  parish 
poor ;  and  the  Lord  Ordinary  granted  interdict  against  the 
respondents  from  "  making  any  appropriadon"  of  the  collec- 
tions till  the  bill  should  be  advised  with  answers.  There- 
afier,  the  respondents  having  stationed  two  plates  at  die 
chapel  door,  labelling  the  one  as  the  plate  for  the  poor  of 
the  parish,  and  the  o&er  for  behoof  of  the  chapel,  the  heri- 
tors presented  a  petition  and  complaint  as  for  breach  of  in- 
terdict— Circumstances  in  which,  though  the  case  was  ar- 
ranged, opini<m  expressed,  that  a  breach  of  interdict  (as 
granted  by  the  Lord  Ordinary)  had  been  committed,  p.  604. 

■  Contempt  of  Court— Pun- 

ishment—Process— Expenses — A  petition  and  complaint  hav- 
ing been  presented  against  certain  parties,  alleged  to  be  guilty 
of  breach  of  interdict  of  fishing  for  salmon,  previously  ob- 
tained against  them,  praying  the  Court  to  award  a  suitable 
punishment;  and  several  lodged  answers  negative  of  the 
averments  in  the  petition,  and  one  of  the  parties  haled  to  ap- 
pear—.The  Court,  1.  remitted  to  the  Lord  Ordinary  to  make 
up  a  record  between  the  petitioners  and  respondents;  and, 
2,  awarded  tfie  expense  of  the  application  (modified  to  £3. 
3s»)  aipsinst  the  non-appearer  in  modum  pcena,  p.  166. 


INTERDICT,  BREACH  OP— See  Process. 

INTEREST  (BANK)— Agent  and  Client— Expenses— Cir- 
oumstances  in  which,  (1.)  an  agent  was  held  liable  to  his  client 
in  more  than  bank  interest  on  a  balance  in  his  liands,  which, 
during  the  course  of  an  action,  was  establifthed  to  be  greater 
than  he  admitted  on  the  record ;  and,  (2.)  the  cost  of  an  ac- 
countant's report  in  the  matter  thrown  upon  the  agent,  in  the 
circumstances,  p.  104. 

.  See  Disoharge,  Presumed.  Evidence.    Process. 

Proof.   Title  to  Pursue. 

INTERIM  DECREE— See  Process. 

INTERIM  POSSESSION— See  Statute,  7  and&  Geo.  IV. 
e.  112.  Process. 

INTIMATION— See  Fac/orZoco  Tutoris.  Poors  Roll.  Pro- 
cess. 

INVENTORIES,  TUTORIAL  AND  CURATORIAL— 
See  Process. 

IRRITANCY— See  Entail 

IRRITANCY,  DECLARATOR  OF— See  Process. 

IRRITANT  CLAUSE— See  Entail. 

ISSUE— See  Damages.  Jury  Cause. 


JETTlSOIi^See  Bia  of  Exceptions.  Liability. 

JOINT  ADVENTURE— See  LiahUity. 

JOINT-STOCK  COMPANY— Limited  UabiUty— Oause- 
Implied  Condition — 1.  Where  a  contract  of  copartnery  of  a 
joint^stock  company  bore,  that  the  partners  should  "  have- 
right  to  the  profits,  and  be  liable  to  the  losses  arising  upon 
the  business ;"  and  that  they  should  be  bound  to  relieve 
each  other  "  of  all  the  debts  and  engagements  of  the  Com- 
pany, only  to  the  extent  of,  and  in  proportion  to  their  re- 
specrive  shares  therein," — these  expressions,  in  connection 
with  other  clauses  of  the  contract,  held  not  to  import  an  ab- 
solute limitation  of  the  liabilities  of  the  partners  inter  se,  to 
the  amount  of  the  sums  severally  subscribed  by  them  as  their 
shares  in  the  copartnership.  2.  Circumstances  in  which  it 
was  not  held  an  implied  condition,  that  the  directors  of  the 
Company  liad  no  right  to  begin  business,  and  no  power  to 
bind  the  partners  for  any  debts  or  obligations  on  behalf  of 
the  Company,  tiU  the  whole  capital  had  been  subscribed  for 
and  secured.  3.  Where  the  directors  had  only  a  limited 
power  of  borrowing  on  the  credit  and  security  of  the  Com- 
pany, that  limitation  held  not  to  apply  to  advances  procured 
by  them,  not  in  order  to  extend  the  business  of  the  Company, 
but  to  meet  debts  previously  existing  and  recognised  in  the 
contract,  p.  504. 

JUDICIAL  ADMISSION— See  Obligation. 

JUDICIAL  FACTOR— Expenses— Procesa— A  competition 
having  taken  place  for  the  office  of  judicial  factor  between 
two  parties :  the  Court  rejected  both,  and  appointed  a  per- 
son suggested  by  the  Sheriff— Circumstances  in  which  the 
Court  refused  to  authorise  the  judicial  factor  to  pay  out  of 
the  estate  the  expenses  incurred  by  the  unsuccessful  compe- 
titors, p.  291. 

Nobile  Oflldnm — The  Court,  at  the 

instance  of  the  heir-at-law,  appointed  a  judicial  facior  to 
manage  the  estate  of  a  party  who  had  disappeared  from  the 
country  for  several  years,  and  of  whom  all  traces  were  lost/ 
and  who  was  supposed  to  have  been  drowned,  p.  480. 

WARRANT  ON— See  A.  S.,  I7th 


Jufy  1764. 

JUDICIAL  SALE— See  Contract. 

JURISDICTION,  CIVIL  AND  CRIMINAL— See  Aliment. 

JURISDICTION— Nobile  Offidum— A  petition  praying  for 
an  order  for  consignation  of  a  fund,  on  the  ground  that  it 
was  about  to  be  placed  by  a  party  interested,  under  the  con- 
trol of  the  Court  of  Chancery,  and  for  an  interdict  against 
this  proceeding,  refused,  p.  176. 

See   Process.  Statutes,  1606,  c.  26.    50 

Geo  III.  c.  69. 

JUROR— See  Process. 

JURY  CAUSE,  DISMISSAL  OF— A.  S.,  11th  July  1828— 
Mora — Process — A  pursuer  in  a  jury  cause  having  failed  to 
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move  in  the  case,  fLough  fifteen  months  had  elapsed  from 
the  adjustment  of  the  issues — The  Couit  dismissed  the  action, 
in  respect  the  pursuer  failed  to  show  reasonable  cause  for  the 
delay,  p,  292. 

JURY  CAUSE— Issue— Road  Trustees— Reparation  — Da- 
mage— Master  and  Servant — Process— An  action  having  been 
brought  against  road  trustees,  to  rendei  them,  or  those  em- 
ployed by  them,  or  for  whom  they  were  responsible,  liable  in 
damages  for  an  accident  on  the  road  to  passengers,  alleged  to 
have  been  occasioned  by  laying  do^vn  stones  on  the  road  in 
an  improper  situation — Held  that  the  proper  issue  for  a  jury 
is,  whether  the  accident  was  occasioned  *'  through  the  ieuHt 
or  negligence  of  the  said  trustees,  or  others  in  their  employ- 
ment ?"  p.  367. 

See  Damage*,  Liahility,  Process. 

JURY  TRIAL— Evidence— Mode  of  Proof— A  mercantile 
company  having  been  found  liable,  under  an  obligation  to 
guarantee  a  bill,  on  the  ground  of  their  not  having  given  notice 
of  a  fall  in  the  value  of  the  stock  €f  a  partner,  die  obligant  in 
the  bill,  at  a  particular  date»  in  lo  fiu*  as  the  creditor  might 
be  able  to  instruct  that  payment  would  have  been  recovered 
from  the  principal  debtor,  had  the  notice  been  duly  given ; 
and  the  parties  being  at  issue  in  regard  to  the  value  of  the 
principal's  estate  at  the  date  when  such  notice  should  have 
been  given — The  Court,  with  a  view  to  a  decision,  held  the 
case  not  fit  for  jury  trial,  but  for  a  proof  on  commbsion,  p. 

167. 

I.    I  See  Bankrupt.     Bill  of  Exchange.     Da' 

mages.    Insurance.    Liahility.    Process.    Reparation.    Rule. 

Verdict. 
JUS  CREDITI— See  Parent  and  Child.   Trust. 
JUS  MARITI— See  Clause.  InhUntUm. 
JUS  QU^SITUM— See  JVust. 
JUSTICES— See  Statute  1696,  c.  26. 

K 

KELP— See  Sea-Shore. 

KILFINAN — Augmentation  to  the  Minister  of,  p.  450. 

KIN,  NEXT  OF— See  Diligence. 

KING— See  Process. 

KIRKMICHAEL— Augmentation  to  the  Minister  of,  p.  450. 

KIRKSESSION— See  Trust. 


LANDLORD  AND  TENANT— Hypothec— Res  Litigic 
A  tenant  having,  at  the  flitting  term  of  Whitsunday,  entered 
into  the  possession  of  a  dwelling-house,  offices  and  garden, 
and  some  parks  adjoining,  for  one  year,  bringing  with  him 
certain  household  furniture  and  plenishing  belonging  to 
a  third  party ;  and  having  occupied  the  premises  for  seven 
months ;  and  the  landlord  having  sequestrated  the  effects  in 
the  house  for  payment  of  the  half-year's  rent  past  due,  and  in 
security  of  the  rent  for  the  current  half-year — Circumstances 
in  which  found,  in  a  question  between  the  landlord  and  the 
real  owner  of  the  furniture,  that  the  latter  was  entitled  to  carry 
off  the  sequestrated  effects,  without  satisfying  the  landlord 
for  his  rent,  although  no  previous  notice  had  been  given  of 
his  claims  over  the  furniture,  p.  22. 

*        Lease — Clause,   Special — 

Improvements  on  Farm  Steading — Meliorationa— A  tenant 
having  possessed  under  a  lease  in  Aberdeenshire,  wherein  it 
was  stipulated  that  he  was  to  be  "  allowed  £5  out  of  his 
first  rent,  towards  assisting  putting  up  a  dwelling-bouse,  and 
some  timber  from  wood  to  be  valued  and  added  to  lying  in- 
ventory, and  walls  of  eleven  or  ten  feet  in  height,  of  suffi- 
cient mason  work,  to  be  valued  at  his  removal,  as  well  as 
timber" — Held  entitled,  on  removal,  to  be  paid  for  sums  ex- 
pended in  improvements  on  farm  houses,  over  and  above  the 
amount  specified  in  lying  inventory,  or  valuation  made  at  the 
sight  of  parties  on  the  tenant's  entry,  and  which  value  the 
tenant  was  bound  to  maintain  and  leave  at  the  expiry  of  the 
lease,  p.  129. 
Lease~«Condition — Bank- 


ruptcy— Removing— Violent   Profits —  Stamp  —  Disposition 


Omnium  Bonof nm  —  Declarator — Proceis —  Expenses — A 
tenant  possessed  under  a  lease  which  contained  a  oonditimi 
that  he  should  forfeit  possession  on  bankruptcy,  and  it  was 
declared  that  the  condition  should  be  enforced  by  an  action 
of  removing  before  the  Sheriff.     The  tenant  was  made  bank- 
rupt on  a  debt  due  to  the  landlord,  but  he  continued  to  pos- 
sess notwithstanding.      After  the  landlord's  bankruptcy,  a 
trustee  for  his  creditors,  in  a  disposition  omnium  banorum,  in- 
stituted a  process  of  removing  before  the  Sheriff,  though  at 
the  time  no  rent  was  due,  and  the  tenant  had  claims  of  me- 
liorations.    The  Sheriff,  in  respect  the  tenant  failed  to  find 
caution  for  violent  profits,  decerned  in  the  removing,  and  the 
tenant  was  charged  on  the  decree,  which  he  brought  under 
suspension.     The  trustee  then  raised  an  action  in  the  Court 
of  Session,  to  declare  the  irritancy  in  the  lease,  and  the  two 
actions  were  conjoined, — the  tenant  pleading  that  the  She- 
riff's decree  was  unwarrantable,  and  that,  in  the  drcuna- 
stances,  the  declarator  was  incompetent — Circumstances  in 
which  the  Court,  in  the  conjoined  actions,  1.  Suspended  the 
letters  simpUciter,  but,  2.  found  that  the  trustee  had  a  title 
to  pursue  the  action  of  declarator  in  right  of  the  landlord : 
and  3.  found  the  tenant  entitled  to  expenses  in  the  Inferior 
Court,  Bill-Chamber,  and  Court  of  Session,  up  to  the  time 
of  conjoining  the  actions,  and  the  trustee  to  the  expenses  of 
the  declarator :  4.  Held  that  the  disposition  omnium  bouorMm^ 
though  granted  several  days  after  liberation,  did  not  require 
to  be  stamped,  p.  311. 
LANDLORD  AND  TENANT— Lease  of  a  Pottery— Con- 
dition— Where  a  landlord  let  to  a  tenant  an  area  of  ground 
tor  a  potter- work,  with  the  privilege  of  digging  day  for  the 
pottery — Held,  1.  That  the  tenant  was  entitled  to  manu- 
fiuture  bricks  for  the  exigencies  of  the  pottery,  but  not  for 
sale ;  but,  2.  The  tenant,  the  last  year  of  the  lease,  was  not 
entitled  to  remove  bricks  made  of  the  day  dug  firom  the 
subjects,  without  paying  the  landlord  for  the  value,  p.  283. 

See  Advocation.    Contract. 
Damages.     Discharge^  Premaned.  Process. 
LAND-TAX,  REDEMPTION  OF— See  EntaU. 
LAPSING— See  Deathbed. 
LEASE — See  Landlord  and  Tenant.  Process. 
LEGACY—  Bequest  —  Testament  —  Vesting  —  Condition  — 
Liferent  and  Fee — A  legacy  left  to  one  person  in  liferent, 
and  another  in  fee,  and  payable  on  the  death  of  a  liferenter, 
with  interest  from  the  first  term  after  that  event,  does  not 
lapse  by  the  decease  of  the  legatee  before  the  termination  of 
the  liferent.     2.  Circumstances  in  which  the  forfeiture  of  a 
legacy,  in  the  event  of  the  legatee  succeeding  as  heir  to  a 
particular  estate,  not  incurred.     3.  Circumstances  in  which 
the  presumed  intention  of  a  testator  not  allowed  to  control 
the  express  terms  of  a  codicil  executed  in  regular  form,  and 
in  Uege  poustie,  under  which  a  share  of  the  fee  of  the  residoe 
of  a  trust-estate  was  daimed,  p.  460. 
-i— — —  See  Testament. 

SPECIAL— See  Trust. 

LEGITIM— See  Collation. 

LEGITIMATION— See  Parent  and  Child. 

LEITH  POLICE  ACT_See  Statute  7  and  Q  Geo.  IV,  c. 

112. 
LESION-^See  3luior.  Process. 

LI  ABILITY— -Company — Partnership  —  Joint  Adventure — 
Congregation — ^BiU  of  Exchakigfe — Solidum  et  Pro  Rata — 
Procesa— Jury  Cause— »Is8U0 — The  treasurer  and  roanagers 
of  a  Relief  Congregation  granted  a  promissory-note  for  a  loan 
of  money  on  behalf  of  the  assodation,  and  the  payee  brouglt 
an  action,  conduding  for  payment,  not  against  those  who  sub- 
scribed the  bill,  but  against  a  number  of  individuals,  as  being 
liable  to  him  as  members  of  the  congregation,  and  also  as  hav- 
ing engaged  in  a  speculation  for  erecting  the  chapel  and  build- 
ing houses ;  and  they  alleged  in  defence,  that  they  were  not 
the  obligants  in  the  bill,  and  were  mere  attenders  on  the  or- 
dinances of  religion-^Held  that  the  issues  for  a  jury  were : 
1.  Whether  the  managers  of  the  said  congregation,  or  any  of 
them,  granted  the  said  promissory-m^  ;  or,  2.  Whether  the 
defenders,  or  any  of  them,  were,  conjunctly  and  severally. 
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indebteil  and  rest ing-o wing  tfae  sum  contained  in  the  promis* 
sory.note,  with  interest  thereon,  p.  486. 

LIABILITY— Jury  Trial— JettiwHU-Sale— Bill  of  Lading- 
Risk — A.  shipped  a  puncheon  of  whisky  on  board  a  steam- 
boat, to  be  delivered  to  B.,  the  purchaser,  in  Newcastle, 
and  at  the  same  time  sent  a  bill  of  lading  and  invoice  to  B. 
of  the  goods,  and  stated  by  letter,  that  the  price,  as  well  as 
the  freight  and  insurance,  had  been  charged  against  him. 
On  the  voyage,  the  puncheon,  which  was  stowed  on  deck, 
was  jettisoned,  or  carried  away  by  a  sea,  or  otherwise  lost, 
and  not  delivered.  A.  brought  an  action  against  the  owners 
of  the  steamer,  to  make  them  liable  for  the  loss,  by  the  im- 
proper stowage  on  deck,  and  for  non-delivery  of  the  goods — 
Circumstances  in  which  a  jury  held,  1.  That  the  goods 
having  been  improperly  stowed  on  deck,  the  owners  were 
liable ;  but,  2.  In  respect  that  A.  ivas  not  the  owner  of  the 
puncheon  at  the  time  of  the  jettison,  instructed  by  the  bill 
of  lading  and  invoice  to  B.,  found  the  owners  not  liable  to 

A.  in  the  value Stated  by  the  Court,  that  whether  it  were 

the  custom  or  not  to  stow  goods  on  the  deck  of  a  steamer, 
instead  of  in  the  hold  like  other  vessels,  an  owner  of  a  steam- 
boat will  not  be  relieved  from  liability  for  loss  arising  to  goods 
from  stowage  on  deck,  by  proving  the  custom  in  regard  to 
steamers,  p.  406.  See  further  as  to  this  case  voce  Bill  of  Ex- 
change. 

LIMITED— See  Jbtnl-zS/ocA  Company. 

PRO  RATA— See  Guarantee, 

See  Advocation,  JBankrupL  JBill  of  Exceptions, 


Cautioner,  Damage*,  Personal  Exception.  Principal  and 
Agent,  Statute  39  and  40  Geo.  IIL  c.  88. 

LIBEL— See  Guarantee, 

LIBERATION— See  Process. 

LIEN — Sale — Delivery — Circumstances  in  which  an  agent  for 
ship-owners  Mras  held  to  have  no  lien  over  goods  shipped  in  a 
vessel,  as  a  carrying  vessel,  against  the  shippers,  for  the  general 
debt  of  a  party,  to  whom  they  intended  to  consign  the  goods, 
but  who  never  held  any  right  to  require  delivery  of  them, 
and  who,  being  bankrupt  at  the  time  the  goods  arrived,  never 
did  require  delivery  of  them,  p.  253. 

See  Agent  and  Client.     Compensation.    Competition. 

Multiplepoinding, 

LIFERENT  AND  FEE— See  Husband  and  m/c.  Legacy, 
Succession,    Testament. 

LOCALITY— See  Teinds. 

LOCH — See  Pasturage,  Possessory  Judgment, 

LORD  ADVOCATE— See  Process. 

LUNATIC— See  Process, 

M 

MAGISTRATES— See  Aliment.  Damages,   Trust, 

MALA  FIDES— See  Bankrupt. 

MALICE — See  Damages,  Oppression.  Proof,  Slander, 
Verbal,  Statute,  6  Geo.  IV,  c,  48. 

MANDATE — Process — Title  to  Appear — Held  incompetent 
to  allow  a  party  to  be  sisted  as  mandatory  in  an  action  before 
the  Court,  who  accepts  only  for  three  months,  p.  255. 

RECALOF— Bona  Fides— Concealment— Bill 

of  Exchange — Diligence — A.  granted  a  mandate  to  B.,  autho- 
rising him  to  put  a  dishonoured  bill  into  the  hands  of  an 
agent,  on  which  to  do  diligence ;  and  B.  put  it  into  the  hands 
of  an  agent,  C,  and  diUgence  was  accordingly  proceeded 
with;  sAd  the  debtor  thereafter  offered  a  composition,  to 
which  A.  acceded,  and  received  composition-bills  on  his  whole 
debt,  including  the  bill  in  question,  but  the  composition  ar- 
rangement was  frustrated  by  the  bankrupt  absconding ;  and 
C.  meantime  used  further  diligence  on  the  bill ;  and  A.,  on 
the  representation  of  a  creditor,  who  was  empowered  by  a 
meeting  of  creditors  to  take  joint  measures,  granted  him  a 
mandate  to  act  for  his  interest,  indorsing  an  account  of  his 
whole  debt ;  but  the. creditor  did  not  explain  to  A.  the  steps 
taken  by  C.,  who  had  attached  some  property  of  the  bank- 
rupt, which  extinguished  the  greater  part  of  the  bill — Held 
in  the  circumstances,  1.  That  C.  hud  full  authority,  by  hold- 
ing the  bill,  to  ui»e  diligence  thereon :  2.  That  the  liist  man- 


date was  not  competently  r^^called  by  the  subsequent  one ; 
and,  3.  A  petition  for  interdict,  presented  to  the  Sherill' 
against  the  first  mandatory's  diligence  on  the  bill,  which  wa3 
sustained  by  the  Sheriff,  unanimously  dismissed  by  the  Court, 
p.  258. 

MANDATE— See  Advocation,   Process. 

MANSE— See  Church, 

MARRIAGE— See  Process, 

MARRIAGE-CONTRACT— Husband  and  Wife— Clause- 
Construction — Annuity — Condition — An  obligation  on  the 
husband,  in  a  contract  of  marriage,  *'  to  do  and  perform  all  tbnt 
may  be  necessary  and  incumbent  on  him,  as  a  subscriber  to 
the  Bombay  Military  Fund,  to  secure  to  his  promised  wife,  in 
the  event  of  his  predeceasing  her,  the  benefit  of  the  pension 
or  annuity  payable  from  the  said  fund  to  the  widow  of  a  sub- 
srriber,  according  to  the  rank  he  holds,  or  shall  hold  in  the 
Company's  army  for  the  time,*'  with  a  stipulation,  that  in 
case  the  pension  or  annuity  should,  from  whatever  cause  ex- 
cept one,  not  be  available  to  the  wife,  the  husband's  estate 
should  be  liable  to  make  up  the  deficiency — Held  that,  on 
the  second  marriage  of  the  wife,  which  was  one  of  the  con- 
ditional forfeitures  provided  in  the  regulations  of  the  fund, 
the  executors  were  bound  to  make  up  the  deficiency ;  but, 
2dly,  That  on  reduction  of  the  rate  of  annuity  by  failure  of 
the  fund,  the  executors  were  not  so  bound,  p.  82. 

.  Clause — Revocation — Husband 

and  Wife — Mutual  Deed — Lapsing  of  Provisions — 1.  Where 
a  husband  and  wife  executed  a  postnuptial  contract  of  mar- 
riage, by  which  a  total  liferent  was  given  to  the  wife  in  the 
event  of  her  survivance, — one-third  of  the  property  to  the 
child  of  the  marriage,  and  the  other  two-thirds  to  remain 
with  the  husband ;  and  by  a  second  joint  deed,  the  wife's 
liferent  was  left  untouched,  but  certain  legacies  and  annuities 
were  imposed  as  burdens  on  the  whole  succession — Held, 
that  though  the  wife  predeceased  the  husband,  the  deeds 
were  not  revocable  by  him,  in  respect  of  the  interest  of  the 
child  of  the  marriage  therein.  2.  Where,  in  a  first  deed,  a 
contingent  liferent  was  given  to  a  certain  party  in  the  event 
of  the  husband's  predeceasing  his  wife;  and,  in  a  subsequent 
deed,  a  provision  was  made  in  his  favour,  "  instead,  and  in 
lieu  of"  the  said  liferent,  without  expressing  the  contingency 
of  the  husband's  predecease — Held  that  such  contingency 
was  not  to  be  regarded  as  an  implied  condition  of  the  right, 
which  right  did  not  therefore  lapse  on  the  wife's  predecease, 
p.  233. 

See  Husband  and  Wife,  Parent 


and  Child.      Trust, 

MASTER  AND  SERVANT— Apprentice— Indenture— Sus- 
pension— Caution — Bill- Chamber — Process — An  apprentice, 
who  was  bound  by  regular  indenture,  in  which  a  cautioner 
obliged  himself  to  pay  the  master  a  sum  for  every  day  the 
apprentice  should  absent  himself,  and  also  a  liquidate  penalty 
of  £20  for  the  due  prestations  in  the  indenture,  having 
deserted  his  service,  the  master  gave  him  and  the  cautioner  a 
charge  of  horning  on  the  indenture,  which  was  brought  under 
review  by  suspension,  in  which  the  apprentice  alleged  (the 
averments  being  denied  by  the  master),  that  he  was  com- 
pelled to  leave  his  service,  in  respect  the  master  had  fiuled  to 
perform  his  part  of  the  contract,  and,  further,  on  the  ground 
of  ill  usage — The  Court,  adhering  to  the  judgment  of  the 
Lord  Ordinary,  passed  the  bill  without  caution  or  consigna- 
tion :  Tfae  ground  of  decision  for  passing  the  bill  without 
caution  or  consignation  being,  that  caution  was  already  suffi- 
ciently found  by  the  indenture,  and  also,  that  the  master  had 
forced  the  apprentice  into  Court  by  giving  the  charge,  p.  600. 

Apprentice  —  Sabbath  —  Sta- 
tute—Acts, 1579,  c.  70,  and  1690,  c.  21— Construction — 
Barber — Handicraft — Held  (reversing  the  judgment  of  the 
Court  of  Session)  that  a  barber's  apprentice,  under  an  inden- 
ture which  bound  him  **  not  to  absent  himself  from  his  mas- 
ter's business,  holiday  or  week-day,  late  hours  or  early,  with- 
out leave  first  asked  and  obtained,"  could  not  be  lawfully 
required  to  attend  his  master's  shop  on  Sunday  mornings,  for 
the  purpose  of  bhaving  customers,  in  respect  such  employ- 
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Dient  iofera  a  violation  of  the  Act  1579,  and  other  Statutes 
enacted  for  enforcing  the  observance  of  the  Sabbath.  2. 
Opinions  of  the  Judges  on  appeal,  in  regard  to  the  proper  in- 
terpretation of  the  exception  in  the  Act  1690.  c.  21,  respect- 
ing "  the  duties  of  necessity  and  mercy,"  p.  462, 

MASTER  AND  SERVANT— aerk  —  Expenses  —  Agency 
charges  allowed  to  the  clerk  of  a  public  board,  who  was  not 
a  legal  practitioner,  no  agent  having  been  employed,  and  his 
acting  having  saved  such  expense,  p.  283. 

'—    Contract — Proof — Process — 

Competency — 1.  A  party  having  been  engaged  to  work  as  a 
spinner  at  a  particular  manufacturing  establishment,  the  mas- 
ter found  not  entitled  to  transfer  the  spinner's  services  to  an  • 
other  establishment  belonging  to  him,  situated  at  a  greater 
distance  from  the  spinner's  residence.  2.  In  these  circum- 
stances, summary  imprisonment,  till  caution  should  be  found 
to  return  to,*  and  continue  in  the  master's  service  till  next 
Martinmas — held  inapplicable,  when  the  servant  left  the  es- 
tablishment, on  being  required  to  work  at  the  more  remote 
establishment,  p.  220. 

See  Bankrupt.  Jury  Cause. 


Process.  Proof. 

MEDITATIO  FUGiE  WARRANT— See  Damages. 

MELIORATIONS— See  Contract.  Landlord  and  Tenant. 

MELROSE— Augmentation  to  the  Minister  of,  p.  450. 

MESSENGER-AT-ARMS— Cautioner— Reparation— Relief 
—Process — The  cautioners  for  a  messenger-at-arms,  to  whom 
intimation  was  made  that  a  preliminary  defence  was  proponed 
to  the  execution  of  a  summons  returned  by  the  messenger, 
and  that  they  would  be  held  liable  in  all  consequences,  but 
who  lay  by  without  offering  to  indemnify- Held  liable  in  all 
the  expenses  incurred  through  the  informality  of  the  mes- 
senger's execution,  p.  116. 

MINISTERS'  WIDOWS'  FUND— Statutes,  4  Geo.  IV.  c. 
,  79 ;  4  Geo.  IV.  c.  90 ;  17  and  22  Geo.  IL  ;  19  Geo.  III.  c. 
20,  and  54  Geo.  Ill — It  being  found  by  the  Court,  in  a  de- 
clarator by  a  clergyman  appointed  under  the  Statutes  for  the 
f-rection  of  additional  places  of  worship  in  ihe  highlands  and 
islands  of  Scotland,  that  he  was  entitled  to  become  a  contri- 
butor to  the  fund  instituted  for  the  benefit  of  the  widows  and 
children  of  ministers  of  the  Church,  and  Professors  of  the 
Universities  of  Scotland— Held,  (1.)  That  he  was  liable,  as  a 
contributor  to  the  fund,  from  his  induction,  (2.)  at  the  rate 
fixed  by  the  Act  constituting  the  Widows*  Fund,  for  those 
who  had  not  duly  declared  their  selection  of  some  one  of  the 
rates  of  subscription;  and,  (3.)  That  theinterest  of  the  arrears 
fell  to  be  charged  against  him  in  terms  of  the  Act,  p.  21. 

' -^ See  Church. 

MINOR— Pupil— Lesion— Tutor  ad   Litem— Prescription- 
Decree  in   Absence — Reduction — Reduction-Improbation 

Title  to  Exclude — Personal  Exception — Process A  decree 

of  certification  contra  non  producta  was  obtained  against  a 
pupil  in  a  simple  reduction  of  his  ancestor's  disposition  and 
seisin,  on  the  ground  of  fraud.  A  reduction-improbation  was 
then  brought  of  the  same  title,  on  a  simihir  ground,  lilielling 
also  forgery.  The  summons  was  "  taken  out  to  see"  by  a 
procurator  for  the  pupil — the  production  was  satisfied de- 
cree in  terms  of  the  Ubel  was  pronounced,  in  respect  of  no 
further  appearance,  but  in  neither  action  had  a  tutor  ad  Ktem 
been  appomtcd  to  the  pupil.  The  heirs  of  the  pupil,  npwards 
of  forty  years  after  these  two  decrees,  brought  a  reduction  of 

them,  and  of  a  numerous  set  of  titles  following  thereon 

Held,  1.  That  the  decrees  in  absence  were  to  be  held  as  de- 
crees of  certification  or  reduction  in  absence :  2.  That  in  es- 
timating the  currency  of  prescription,  pleaded  against  a  right 
of  action  affecting  the  titles  of  an  heritable  estate,  minorities 
fell  to  be  deducted ;  and,  3.  If  they  were  competently  es- 
tablished, the  decrees  in  question  formed,  per  »e,  no  title  to 
exclude  the  acrion  of  reduction  brought  by  the  heirs :  4.  That 
these  decrees  were  challengeable  any  time  during  the  long 
prescription,  and  that  neither  the  personal  citation  of  the 
pupil,  nor  the  titles  of  sale  and  transfer  by  those  in  possession, 
formed  any  preliminary  bar  to  the  action,  p.  376. 

p_- See  Factor  toco  Tutoris.  Process,  Suspenswn. 


MfNORITT— See  Title  to  Punme. 

MONEY  PETITION— See  A.  A,  17«*  My  1764. 

MORA — See  Cautioner.    Jwnf  Cause. 
guennial.   TVust. 

MORTIS  CAUSA  DEED— See  DesHmaium. 

MULTIPLEPOINDING— Title  to 

sin — Erasure  in  Essentialibtts — Assignatioii — ^Preference 

In  a  question  between  an  adjudging  creditor  and  the  aarignee 
of  a  prior  heritable  creditor — Held,  without  deddkig  on  cer- 
tain objections  to  the  assignee's  real  right,  on  the  ground  of 
erasures  and  informalities  in  his  assignation  and  saaine,  that 
the  assignation  was  still  a  sufficient  title  to  enable  him  to 
pleiid  on  his  author's  prior  right ;  and  the  aangnee  prefierxed 
accordingly,  p.  574. 

— — —  Pledge — Lien — 1.  A  snimnoBs  of 

multiplepoinding,  containing  a  statement  of  the  ONumer  and 
terms  under  which  the  Jund  in  medio  came  into  the  posses- 
sion of  the  raiser ;  and  a  claimant  not  admitting  the  atate- 
ment,  but  having  put  no  special  averment  contradictory  on 
the  record — statement  held  conclusive,  no  other  ground  of 
possession  being  shown.  2.  Competition  betwixt  an  executor- 
creditor  and  arrester,  p.  15. 

See  Competitum.    Marriage' Con- 


tract. Poors*  Boli.  Process.  Pes  Judicata,  Samme. 

N 

NAIRN — Augmentation  to  the  Minister  of,  p.  262. 

NEW  TRIAL— See  BiU  of  Exceptions.  Process. 

NEXT  OF  KIN— See  Process. 

NOBILE  OFFICIUM_See  EntaU.  Factor  toco  Tmioris. 
Judicial  Factor.  Jurisdiction.  Process. 

NUISANCE^  Acquiescence — Proof — Competeney — ^Res  inter 
aUoB— In  an  action  of  damages  for  nuisance,  it  is  inoompe* 
tent  to  support  a  defence  founded  on  a  plea  of  acqirieaoenee, 
by  reference  to  what  may  have  taken  place  with  other  par- 
ties who  had  complained,  and  with  whom  comproooises  had 
been  made,  p.  51. 

Damages — Proof — Competency— *ln  an  aetion 

of  damages  for  injury  by  nuisance  of  smoke,  evideoee  that  the 
defenders  had  paid  damages  for  injury  done  to  property  in- 
tervening between  the  pursuer's  and  the  cause  d  nmaance, 
disallowed,  p.  52. 

Running   Stream — Pollution— Dye- Work — 1. 


Held  by  Lord  Jeffrey,  that  it  is  lawful  for  etich  proprietor 
on  the  banks  of  a  stream,  in  exercising  his  use  of  the  water, 
to  pollute  it  to  a  certain  extent.  2.  (SrcumstaBces  in  whidi 
found  by  a  jury,  that  pollution  by  the  refuse  of  a  dye^work 
did  not  constitute  a  nuisance,  p.  49. 

Running  Stream,  Primary  use  of— Pollution — 


Dye-work — Upper  and  Lower  Heritors — Held  by  the  Cooit, 
on  granting  a  new  trial  on  a  bill  of  exceptions,  I.  That  the 
presiding  Judge  ought  to  have  told  the  jury,  that,  ia  judging 
of  a  question  of  nuisance  by  polluting  a  stream,  the  aixe  i^ 
the  stream  and  nature  of  the  pollution  ought  to  be  taken  inte 
view:  2.  That  the  jury  ought  to  have  been  told,  that  the 
primary  use  of  a  running  stream  is  to  afford  drink  to  man  and 
beast,  and  that  the  primary  use  must  be  preferred  to  any  opms 
manufactum,  or  other  purposes,  where  a  competitioo  takes 
place  between  them ;  and,  3.  Tiwt  any  operation  on  the 
stream,  which  renders  the  water  unfit  for  the  primary  nae,  is 
a  nuisance,  p.  382. 
.    Shambles— Public-^Held  that  the  ereotioa  of 


shambles  within  a  populous  suburb  of  a  dty  woald  be  a  pub- 
lic nuisance,  and,  accordingly,  interdict  granted  against  the 
proposed  erections,  without  allowing  the  party  an  experiaeBt 
to  proye  that  they  would  be  innocuous,  p.  965, 

O 

OATH— See  Evidence. 

OATH  OF  REFERENCE— See  BiH of  Exdkmnffc,  Premr^ 

■    tion.  Triennial.  Proof. 

OATH  IN  SUPPLEMENT—See  Parent  and  Child. 

OATH  OF  VERITY— See  Coftfirmation.  Process. 

OBLIGATION— Condition_8tatttte-.0orponidon  -~Homk 


INDEX. 
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logadon — CircamttaDoet  in  which  it  was  held,  I.  That  eer- 
tain  conditions  proposed  to  be  attached  to  the  payment 
of  the  shares  of  a  class  of  subscribers,  by  the  promoters  of 
a  railway,  but  not  embodied  in  the  Statute  incorporating 
die  Company,  were  revived  and  confirmed  by  the  subse- 
quent actings  of  the  Company;  and,  2.  In  like  manner, 
an  agreement  by  certain  of  the  proprietors  on  the  line  to 
give  their  ground  gratuitously  for  the  use  of  the  railway,  was 
binding,  though  not  acceded  to  by  ali  the  proprietors,  nor  re- 
ferred to  in  the  Statute,  which  contained  a  clause  providing 
in  general  terms  for  satisfaction  being  made  to  the  owners 
for  the  value  of  the  ground  taken  for  the  railway,  p.  337. 
OBLIGATION— Contract— Feu-Holding-.Superior  and  Vas- 
sal— Burgage  Holding — The  magistrates  of  a  royal  burgh 
conveyed  part  of  a  burgh  muir,  lying  within  the  burgh,  to  a 
purchaser,  to  be  held  of  and  under  the  King,  in  the  usual 
manner.  They  also  inserted  a  clause,  declaring  that  the  sub- 
jects were  to  held  of  and  under  the  magistrates,  on  payment 
of  an  annual  feu-duty,  with  a  duplication  on  the  entry  of 
heirs  and  singular  successors,  and  it  was  provided  that  the 
vassal  should  forfeit  the  feu,  on  allowing  two  years'  duties  to 
run  into  a  third,  unpaid.  The  deed  coutained  a  procuratory 
for  resigning  in  the  hands  of  the  magistrates,  but  there  was 
no  precept  for  infeftment.  The  vassal  resigned  on  the  pro- 
curatory, and  his  instrument  was  recorded  in  the  burgh  re- 
gister, and  after  possession,  disponed  to  another  party  :  the 
disponee  entering  with  the  burgh  by  resignation,  as  his  pre- 
decessor had  done.  The  magistrates  then  brought  a  declara- 
tor, in  which  they  insisted  that  the  whole  prestations  of  the 
original  conveyance  were  binding  on  the  disponee ;  that  the 
yearly  payments  were  real  burdens ;  and  that  the  disponee 
was  lid>le  in  the  stipulated  duplication  and  yearly  duties,  at 
the  same  time  stating  their  willingness  to  concur  with  the 
disponee  in  making  up  an  eflfectual  feudal  investiture — Held 
that  there  was  an  effeclual  burgage  holding :  2.  That  no  valid 
feu-holding  hud  been  created ;  but  3.  that  the  disponee,  by 
acceptance  of  the  right  and  possession,  was  liable  in  the  whole 
conations,  annual  payments,  and  duplication,  though  these 
payments  were  appropriate  to  a  feu-holding :  4.  That,  in  the 
circumstances,  he  was  liable  in  the  duplication,  though  his 
author  was  alive,  and  had  been  infeft ;  hat,  5.  That  the  an- 
nual payments  could  not  be  declared  real  burdens,  or  affect 
singular  successors  in  the  present  form,  p.  484. 

Constitution — Proof — Adminicles  —  Stamp 
i— Executor — I.  Documentary  evidence  which  was  held  suf- 
ficient to  instruct  a  debt  2.  A  general  acknowledgment 
of  debt,  containing  no  liquid  specific  engagement  to  j)ay  at  a 
certain  day,  does  not  require  to  be  stamped,  either  as  a  re- 
ceipt or  as  a  bill,  p.  535. 

-Indivisible — Cautioner — An  obl'gation   by 


two  parties,  that  a  third  person  would  return  certain  fumi< 
ture  lent  on  hire,  their  liability  **  not  to  extend  to  furniture 
of  greater  value,  nor  to  a  8 urn  of  greater  amount  than  £60 
Sterling" — Held  to  be  a  pure  obligation  ad  factum  prastan- 
duwt^  and  indivisible,  p.  119. 

Relief— Road  Trustees— Certain  heritors  of 


a  county  having  resolved  to  form  a  road  at  the  joint  expense 
of  the  parties,  and  having  subsequeutly  granted  bonds  for  se- 
veral sums  bonowed  for  the  execution  of  the  work — Circum- 
stances in  which,  in  an  action  of  relief  against  the  represen- 
tatives of  one  of  the  heritors,  to  whom  the  project  had  been 
communicated,  and  who  approved  of  it,  but  did  not  attend 
the  meeting  at  which  the  undertaking  was  resolved  upon,  and 
who  only  subscribed  the  first  bond  for  borrowed  money,  the 
representatives  were  assoilzied,  except  as  to  the  sum  in  the 
bond  subscribed,  p.  250. 

-Subsistence — Proof— Judicial  Admission- 


Preswnption.-.Payment — Extrinsic  Quality — Where  a  bill 
was  deUvered  up  to  the  debtor  under  a  mistake,  and  in  an 
action  for'  payment  of  a  balance  thereon,  the  debtor  admitted 
judicially  in  the  record,  that  it  had  not  been  fully  paid  in 
cash,  but  averred  that  it  had  been  given  up  as  discharged,  in 
consequence  of  counter  claims  at  his  instance — Held  that  rest- 
ing-owing  was  proved  by  the  admissions,  and  the  existence  of 


the  counter  chums  was  an  extrinsic  quality  thereof  which 
could  only  be  proved  aliunde,  p.  537. 

OBLIGATION-— See  Cautioner.  CmdUion.  Proof. 

OBLIGATION,  EXTINCTION  OF  BY  CONDUCT  OP 
THE  CREDITOR—See  Cautioner. 

OBLIGATIONS,  CONCURRENCE  OF~.See  DatimUioH. 

OBLIGATIONS,  CONFUSION  OF_See  Destination, 

OFFICERS  OF  STATE— See  Proeeu. 

ONEROSITY— See  BiU  of  Exchange. 

ONUS  PROBANDI— See  Process. 

OPPRESSION— Reparation— "  MaUce"— "  Probable  Cause" 
— Question  raised,  whether,  where  acts  are  libelled,  which,  if 
proved,  would  infer  malice  and  want  of  probable  cause,  but 
the  summons  itself  did  not  libel  '*  malice,"  or  want  of  "  pro- 
bable cause,"  equipoUents  may  be  allowed,  in  the  sense  and 
to  the  effect  of  the  technical  terms,  '*  malice"  and  "  probable 
cause  ?"  p.  256. 

ORDIQUHILL— Augmentation  to  the  Minister  of,  p.  224. 

ORKNEY— See  Teinds. 

OUTLAW— Fugitation — Reduction — Entail— Process— Held 
that  a  deed  of  entail,  executed  by  certain  persons  in  virtue  of 
a  mandate  to  that  effect,  granted  by  a  party  at  the  time  under 
sentence  of  outlawry  and  fugitation,  pronounced  by  the  Court 
of  Justiciary,  for  fiuling  to  appear  and  answer  for  the  crime  of 
murder,  was  not  liable  to  reduction  at  the  instance  of  his  son 
and  heir-at-law,  p.  28. 


PACTUM  ILLICITUM— See  dmpenaation. 

PARENT  AND  CHILD— Fixation— Proof— SemiplenaPro- 
batio — Oath  in  Supplement — Process — Relevancy — Circum- 
stances in  which  the  Court,  holding  that  there  was  semipUtia 
probatio,  allowed  the  mother  of  a  bastard  child  to  give  her 
oath  in  supplement,  p.  595. 

Paternity  —  Legitimation — Proof 

— Circumstances  in  which  the  House  of  Lords  Cqffirming  the 
judgment  of  the  Court  of  Seesion),  found  the  paternity  and 
legitimacy  of  a  child  born  before  a  marriage  not  proven,  p. 
466. 

Paternity — Proof — Witness — Re- 


lationship — Admissibility — Oath  in  Supplement — 1.  The  evi- 
dence of  the  sister  of  a  party,  except  to  corroborate  fiictt 
sworn  to  by  other  witnesses,  held  inadmissible.  2.  In  an 
action  for  the  maintenance  of  an  illegitimate  child — Circum- 
stances held  not  sudicient  to  entitle  the  pursuer  to  her  oatb 
in  supplement,  p.  241. 

Provisions  to  Children — Marriage- 


Contract — Spes  Successionis — Jus  Credit! — Personal  Excep- 
tion— A  fsther  became  a  party  to  the  marriage-contract  of 
bis  son  A.,  and,  in  contemplation  of  the  marriage,  convey- 
ed to  A.  certain  lands.  The  deed  provided,  that  if  there 
should  be  a  son  or  sons  of  the  marriage  alive  at  its  diss^u- 
tion,  A.  should  give  and  dispone  to  such  son  or  sons  the  just 
and  equal  half  of  the  lands  conveyed  by  the  contract,  to  take 
effect  immediately  after  A.'s  death,  but  with  liberty  to  appor- 
tion the  same  as  he  should  think  fit,  and  his  children  deserve. 
The  precept  of  seisin  contained  no  mention  of  provisions  tp 
children — Held  that  no  right  of  credit  was  vested  in  the  chil- 
dren of  the  marriage,  and  that  they  could  not  compete  with 
onerous  creditors  of  the  &ther ;  and,  2.  Opinion  expressed. 
That  they  had  no  title  to  challenge  a  trust-deed  granted  by 
their  father  for  behoof  of  creditors,  and  a  sale  of  the  estato 
following  thereon,  p.  476. 

■Provisions  to  Children — Statute 


1661,  c  24 — Apparent  Heir — Competition — Homologation 
— A  fiither  executed  a  settlement,  whereby  he  conveyed  his 
real  and  moveable  property  to  hu  only  son,  dedaring  that 
these  presents  were  granted  under  the  burden  of  paying  to 
each  of  the  daughters  certain  money  provisions,  which  were 
to  be  accepted  of  by  them  in  full  of  all  claim  of  legitim.  Ice. 
Immediately  after  the  father's  death,  the  son  took  up  the  suc- 
cession, and  within  a  year  granted  various  heritable  securities ; 
among  others,  he  granted  a  bond  and  disposition  in  security 
in  fiivour  of  his  sisters  for  their  patrimony,  and  at  the  dia- 
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tance  of  three  years  after  hia  father's  death,  he  executed  a 
trust-deed  fur  payment  of  hia  creditors.  The  sisters  did  not 
accede,  nor  did  they  state  any  ckim  of  preference,  as  alleged 
creditors  of  their  father,  for  their  patrimony,  but  on  some 
understanding,  variously  accounted  for,  they  renounced  their 
iiifeftment  in  the  lands  about  seven  years  after  their  father's 
death  i  and  after  it  appeared^  from  a  decline  in  the  value  of 
property,  that  there  would  be  a  deficit^  a  process  of  multiple- 
poinding  was  brought  in  name  of  the  son's  trustees,  in  which 
the  daughters  call^  on  the  trustees  to  account  to  them,  as 
creditors  of  theiv  fiither,  for  their  provisions,  and  as  having, 
in  terms  of  the  Statute  1661,  c.  24,  a  claim  preferable  to  the 
creditors  of  their  brother,  who  by  this  time  were  paid  up — 
Held  that  the  daughters  Were  merely  legatees,  and  not  cre- 
ditors of  their  fiither,  in  the  sense  of  the  Statute  1661,  c.  24, 
p.  596. 

PARENT  AND  CHILD_See  Aliment.  CoOatwn,  TeUa- 
meni. 

PAROhE^See  Bill  of  Exchange,  Proof, 

PARS  JUDICIS— See  Stamp. 

PART  AND  PERTINENT-SeeiVsiessory  Jktf^meii/.  Road, 
Sea- Shore. 

PARTIAL  COUNSEL— See  Proof 

PARTITION  AND  SALE—Indivisible  Subjects— Process- 
Great  avixaadum  having  been  made  to  the  Court  by  the  Lord 
Ordinary  with  a  summons  of  partition  and  sale  of  certain  in- 
divisible subjects,  in  which  action  the  defenders,  heirs-por- 
tioners,  had  been  edictally  cited,  but  did  not  compear,  the 
Court  did  not  hoc  9tatu  decern,  but  remitted  to  the  Lord  Or- 
dinary to  allow  a  proof  of  the  necessity  or  propriety  of  the 
proposal  to  sell,  p.  103. 

PARTNERSHIP-^See  Competency.  Liability. 

PASTURAGE,  RIGHT  OF— See  Servitude, 

PATERNITY— See  Parent  and  Child. 

Payment,  term  of— Bank  Dividend— Dies  cedit  et  non 
venit — That  a  bank  declaration  of  the  payment  of  a  dividend 
on  stock,  does  not  operate  as  a  term  of  payment  as  at  the 
date  of  the  declaration,  but  that  the  actual  term  of  payment 
must  arrive  before  payment  is  exigible,  p.  74. 

. See  Dtecharge.   Executor^  Creditor,    Obligation, 

Proof. 

PENAL  INTEREST— See  Banhntpt, 

PENALTY— See  Corporation. 

PENURIA  TESTIUM— See  Evidence. 

PERSONAL  EXCEPTION  -^  LiabiUty  —  Tradesman's  Ac- 
count— A  coachmaker  having  repaired  a  britxka,  and  returned 
it  to  the  owner,  who  used  it  for  about  a  year,  and  then  stated 
objections  to  the  sufficiency  of  the  repair — Circumstances  in 
which  the  owner  was  held  not  entitled  to  plead  these  objec- 
tions, and  found  liable  in  the  tradesman's  account.  Stated 
by  the  Court,  that  a  party  is  bound  to  state  olgections  to  a 
tradesman's  account,  if  he  any  have,  within  a  reasonable  time, 
p.  139. 

-~ See  Agent  and  Client.    Cau» 

iioner.  Entail  Minor.  Parent  and  Child,  Poseetiion.  PrC" 
Ecription,  QuinquenniaL  Presumption,  Process. 

PERSONAL  PROTECTION— Sec  Cessio. 

PETITION  AND  COMPLAINT— See  Bankrupt.  Church. 
Process, 

PLEDGE— See  Diligence.  Multiplepoinding. 

POINDING— See  Prescription^  QuinquenniaL 

POLLUTION— See  Nuisance. 

POOR— See  Church.  Interdict,  Breach  <f. 

POORS'  RATES— Friendly  Society— Held,  1.  That  the  Ba. 
kers'  Society  of  Paisley  not  being  a  regular  friendly  society, 
nor  a  purely  charitable  institution  for  the  relief  of  their  indi- 
gent and  decayed  members,  is  liable  to  payment  of  poors' 
rates.  2.  That  in  calculating  the  assessment  for  that  pur- 
pose, the  society  are  only  liable  to  contribution  in  so  far  as 
there  are  rents  or  profits  accruing  from  their  property  or  trade, 
over  and  above  the  usual  allowances  granted  to  poor  and 
aged  members,  and  divisible  among  the  members,  or  appli- 
cable  to  the  purposes  of  the  society  generally,  p.  124. 

See  Statute  39  and  40  Geo.  Ill  c.  88. 


POORS'  ROLL— Certificate— Process— Where  the  minister 
and  elders  of  the  parish  residence  of  an  applicant  for  the  be- 
nefit of  the  poors*  roll,  certified  that  they  were  ignorant  of 
the  situation  of  the  applicant — The  Court  remitted  to  them 
of  new  to  inquire  into  his  situation  and  circumstances,  p.  293. 

— Process — Multiplepoinding — A.   S.,    16th 

June  1819 — Intimation — Circumstances  in  which  intimation, 
before  applying  for  a  certificate  of  poverty,  was  dispensed 
with,  p.  74. 

POSSESSION— Title— Property— Udal  and  Feudal— Bona 
Fides — Heir  of  Line — Personal  Exception — 1.  Certain  lands 
in  Orkney  having  been  held  to  be  udal,  and  never  compe- 
tently feudalised — Circumstances  in  which  held,  that  it  was 
unnecessary  to  have  a  complete  set  of  feudal  titles  to  instruct 
in  the  person  of  the  heir  of  line  the  right  to  the  property  of 
the  udal  lands.  2.  Circumstances  in  which  the  possession 
held  to  have  been  in  the  person  of  the  heir  of  line  or  bis 
ancestors,  and  consequently,  exclusive  of  alleged  adverse 
possession  in  the  person  of  another  party  and  his  author,  p. 
S45. 

' See  Diligence.  Sea- Shore.   Testament, 

POSSESSION  ON  TWO  TITLES— See  Destination, 

POSSESSORY  JUDGMENT— Common  Property— Loch- 
Fishings — Part  and  Pertinent — Interdict — Circumstances  in 
which  a  party,  who  had  a  right  of  fishing  conveyed  to  him 
by  his  titles,  but  not 'an  exclusive  one,  held  not  entitled  to 
prevent  another  party  from  fishing  in  a  boat,  or  using  a  boat 
in  an  inland  loch,  their  common  property,  where  that  other 
party's  titles  did  not  expressly  mention  fishings,  they  being 
held  to  belong  to  him  as  part  and  pertinent,  p.  140. 

■ See  Road.   Town^  Clerk. 

POSSESSORY  RIGHT  — Interdict— Bounding  Charter  — 
Feu-Right — Barony — Declarator —  Prescription  —  The  pro- 
prietor of  a  barony  applied  for  interdict  to  the  Sheriff, 
against  a  party  who  held  a  small  feu  within  the  barony,  spe- 
cified by  the  feu-right  to  consist  of  a  certain  measurement, 
and  closely  adjoining  the  sea,  to  prevent  him  carrying  ofiT  the 
surface  of  a  stripe  of  ground  lying  interjected  between  the 
feu  and  the  sea.  Possession  of  the  stripe  of  ground  was  ad- 
mitted for  a  period  of  time ;  but  it  was  denied  that  the  feuar 
had  any  valid  title,  particularly  as,  if  he  were  supposed  to 
have  right  to  the  stripe  of  ground,  he  would  have  much 
more  ground  than  his  feu-right  ascertained — Circumstances 
in  which  the  Court,  in  an  advocation,  refused  interdict,  p. 
478. 

POSTPONEMENT  OF  TRIAL— See  Process, 

POWERS— See  Entail,  Process. 

POWERS  OF  TRUSTEE— See  Bankruptcy. 

PREFERENCE— See  £recii/or.  Multiplepoinding. 

PRESBYTERY— See  Church. 

PRESCRlPTION.QUINQUENNIAL—DDigence— Mora- 
Personal  Exception — Arrestment — Advocation  —  A  party 
used  arrestments  in  the  hands  of  a  person  alleged  to  be  in- 
debted to  the  common  debtor,  in  yirtue  of  letters  of  homing 
obtained  against  the  common  debtor  seventeen  years  before, 
and  thereafter  brought  a  furthcoming — Circumstances  in 
which  held,  that  the  arrester  was  barred,  both  in  respect  of 
the  quinquennial  prescription  and  mora,  frxMn  inrestigatiDg 
the  circumstances  under  which  the  arrestee  had  meantime 
paid,  p.  481. 

•  Mora-Peraonal  Ex- 
ceptions—Reduction— Grounds  and  Warrants— Sequmtratioa 
— Diligence — Poinding — An  incoming  tenant  purchased  the 
sheep  stock  on  the  fimm  from  the  outgoing  tenant,  which  had 
been  sequestrated  by  the  landlord,  and  poinded  by  a  creditor 
— Circumstances  in  which  held,  that  a  creditor  of  the  out- 
going tenant, — whose  debt  was  contracted  prior  to  the  se- 
questration and  poinding,  and  who  at  the  time  had  obtained 
letters  of  homing,  but  lay  bye  without  proceeding  ;  and  at  a 
distance  of  seventeen  years,  arrested  in  the  hands  of  the  ic- 
coming  tenant  the  price  of  the  sheep,  which  he  alleged  tl  e 
arrestee  had  obtained  without  accounting  for :  and  likcwi>i' 
brought  a  reduction  of  the  grounds  and  warrants  of  the  £4. - 
questration  and  poinding,  as  being  irregularly  proceeded  in. 
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— was  barred  by  tbc  quinquennial  prescription  and  mora  frOm 
now  investigating  the  circumstances,  p.  481. 

PRESCRIPTION,  TRIENNIAL— Oath  of  Reference--Pre- 
sumption — Proof— Evidence — Trust-Deed — A  party,  in  an 
oath  of  reference  in  an  action  for  payment  of  an  account  for 
furnishings,  brought  at  the  distance  of  twenty-one  years,  de- 
poned, that  about  the  time  of  the  alleged  furnishings,  he  hod 
executed  a  trust-deed  for  behoof  of  creditors,  now  gone 
ami&sing,  and  that  he  did  not  know  any  thing  about  the  al- 
leged debt,  or  whether  it  were  included  in  the  trust  or  not, 
but  presumed  that  a  list  of  tradesmen,  to  whom  debts  were 
due,  might  have  been  furnished  to  the  trustee  at  the  time ; 
and  there  was  produced  by  the  deponent  an  excerpt,  obtained 
from  the  trustee,  of  a  state  of  debts  alleged  to  be  due  by  the 
deponent,  containing  a  claim  of  the  alleged  creditor,  tallying 
almost  exactly  with  the  sum  libelled — Circumstanced  in 
which  held,  in  the  absence  of  the  trust-deed  itself,  and  of  all 
evidence  as  to  the  party  who  made  out  the  excerpt  or  state 
of  debt,  or  of  the  alleged  debtor's  acknowledgment  of  debt, 
that  the  plea  of  the  triennial  prescription  i^-as  not  elided  by 
the  terms  of  the  oath  of  reference,  p.  560. 

VICENNIAL— Retour— Statute  1617,  c. 

13 — In  a  question  with  heirs,  the  vicennial  prescription  of 
retours,  under  the  Statute  1617,  c.  13,  sustained,  after  twenty 
years,  as  a  defence  against  a  chidlenge  on  the  ground  of  nearer 
propinquity,  p.  201. 

See  Cautionary  Obligation.     Destination, 


Entail.  Minor.  Possessory  Right.  Road.  Teinds. 
PRESUMED  INTENTION— Sec  Succession. 
PRESUMPTION— Evidence— Payment— Debtor  and  Credi- 
tor— Suspension — Personal  Exception  —  Acquiescence — A. 
and  B.  were  mutually  debtor  and  creditor  to  one  another : 
the  one  by  an  heritable  bond,  the  other  in  terms  of  a  lease. 
The  interest  chargeable  on  the  bond  was  four  per  cent.,  but 
it  was  provided  that,  after  a  certain  term,  it  should  be  five 
per  cent.  The  rent  payable  by  B.  was  greater  than  the 
amount  of  interest  on  the  bond,  even  at  live  per  cent.  A., 
after  the  term  contemplated  for  raising  the  interest,  lodged 
with  B.  an  account,  showing  the  debit  and  credit,  on  which, 
after  that  term,  he  only  charged  himself  iftith  four  per  cent., 
and  he  sent  payment  of  a  balance  which  he  stated  against 
himself :  B.  received  the  balance,  and  stated  no  objection  to 
the  rate  of  interest — Circumstances  in  which  the  Court  held, 
on  B.*8  death,  when  the  account  was  found  in  his  reposi- 
tories, that  it  was  to  be  presumed  that  he  had  acquiesced 
in  the  rate  of  interest  charged  by  A.  against  himself^  p.  523. 

^ See     Cautioner,      Destination.      JEntail. 

Obligation.  Prescription^  Triennial.   Teinds. 
PRICE— See  Diligence. 

PRINCIPAL  AND  AGENT-^Sale— Broker— Liability— A 
trader  having  dealt  with  an  acknowledged  broker,  but  in  the 
belief  that  the  broker  had  sold  for  his  own  behoof,  and  there- 
after refused  to  pay  the  broker's  principal,  when  divulged — 
The  principal  found  entitled  to  recover  from  the  trader  the 
value  of  the  goods  so  sold  by  the  broker,  p.  523. 

See  Bill  of  Exchange,    Con- 

tract.  Breach  of.  Diligence, 
PRIVILEGE— See  Damages, 
PROBABLE  CAUSE— See  Damages,  Oppression, 
PROCESS— ACT  OF  SEDERUNT,  1799,  §  5;  1828,  §  17 
— Advocation — Expeding  Letters —Certificate — Held,  in 
terms  of  the  Acts  of  Sederunt  1799,  §  5,  and  1828,  §  17, 
that  an  advocation  falls,  if  the  letters  be  not  cxpede  within 
ten  days  from  passing  the  bill.      In  this  case,  six  weeks 
elapsed,  and  the  other  party  had,  after  the  expiry  of  ten 
days,  obtained  a  certificate  of  search  from  the  Signet,  that 
the  letters  were  not  expede — Circumstances  in  which  a  cer- 
tificate of  search,  that  the  letters  were  not  expede,  though  in 
general  terms,  and  somewhat  inaccurate,  was  sustained,  as 
sufficient  to  show  that  it  applied  to  the  advocation  in  question, 
p.  477. 
; 11th  July  1828— Re- 
cord, Opening  up  of — Opinion  expressed,  that  where  a  re- 
cord which  has  been  closed,  contains  broad  and  general  aver- 


ments which  a^e  pertinent  and  relevant  to  the  cause,  though 
not  sufficiently  special  and  articulate,  the  Court  have  power 
to  order  the  closed  record  to  be  opened  up,  in  order  that  a 
more  special  and  articulate  condescendence  of  the  facts  may 
be  lodged  in  process,  p.  515. 

PROCESS— ACT  OF  SEDERUNT,  16th  March  1829— 
Diligence —  Bill- Chamber — Decree — Extract — Expenses — 
Held,  in  terms  of  the  opinion  of  the  consulted  Judges,  that 
the  Act  of  Sederunt)  16th  March  1829,  does  not  apply  to 
extracts  of  decrees  for  expenses  in  the  Bill- Chamber ;  and, 
therefore,  that  the  provision  in  the  Act  which  declares,  that 
*'  there  shall  be  annexed  to  all  extracts  a  doquet  in  the  hand- 
Writing  of  the  officer  by  whom  the  extract  is  signed,  stating* 
by  whom  it  was  written,  by  whom  it  was  collated,  and  at 
what  time  it  was  completed  by  the  signature  of  the  extract- 
or," and  that  unless  such  is  done,  such  **  extracts  shall  be 
held  to  be  improbative,"  does  not  affect  an  extract  decerni- 
tare  for  expenses  in  the  Bill-Chamber^  on  a  refused  bill  of 
suspension,  p.  586. 

ADVOCATION— 6  Geo.  IV.  c.  120,  §  40— 

Competency— ^Held  incompetent,  under  the  40th  section  of  the 
6th  Geo.  IV.  c  120,  for  a  pursuer,  in  a  petitory  action  in  the 
Sheriff  Court,  to  present  an  advooition  of  a  Sheriff's  judg- 
ment allowing  the  pursuer,  before  answer,  a  proof  sqripto  vel 
juramento  of  the  defender  in  regard  to  the  claim — Observed 
by  the  Court,  that  the  proof  alluded  to  in  that  section  of  the 
Statute  was  clearly  intended  to  be  a  proof  prout  J«  jure,  p.- 
529. 

■AGENT — Process-Caption — An  agent  before  the 


Court  having  evaded  the  execution  of  a  process-caption,  by 
denying  himself  when  the  messenger  ealled  at  his  house,  and 
the  messenger,  from  having  no  warrant  of  "  open  doors," 
being  unable  to  obtain  the  process — The  Lord  Ordinary  re- 
ported the  case  for  instructions  as  to  procedure,  when  the 
Court  ordered  the  agent  to  appear  next  day  at  the  bar,  p. 
557. 

.AGENT  AND  CLIENT_Aoconnts,  Taxation 


of— A.  S.,6th  February  1806— Adjudication,  First— Cessio— 
Bankrupt — A  writer  having  obtained  from  his  dient  a  minute, 
holding  the  agent's  accounts  to  be  correct,  and  thereon, 
without  having  had  them  taxed  by  the  auditor,  a  decree  of 
constitution  was  obtained  in  absence  of  the  client ;  and  the 
writer  raised  and  executed  a  summons  of  adjudication,  which, 
as  being  a  first  adjudication,  was  by  the  Lord  Ordinary  or- 
dered to  the  walls,  and  to  be  intimated  in  the  usual  manner 
— The  Court  recalled  that  interlocutor,  and  allowed  the 
trustee  of  the  client,  who  had  meantime  taken  the  benefit  of 
cessio,  to  app«ur  and  state  defences  to  the  ground  of  debt  on 
which  the  adjudication  proceeded,  in  respect  that  the  agent 
had  failed  to  comply  with  the  terms  of  the  Act  of  Sederunt, 
6th  February  1806,  which  provides,  that  where  an  agent 
*'  shall  rather  choose  to  raise  a  summons  for  pajrroent  <m  an 
account,  the  Lord  Ordinary  before  whom  the  process  may 
come,  shall  remit  the  account  to  the  auditor  of  Court,  and 
no  decreet  shall  be  pronounced,  either  in  absence  or  after 
having  heard  parties,  without  a  report  having  been  made  by 
the  auditor."  Obiter  on  the  bench,  that  the  decree  of  con- 
stitutimi  was  nuU  and  void,  p.  602. 

BILL-CHAMBER— Caution—  Suspension— A. 


'  S.,  1799,  §  1 — The  Lord  Ordinary  having  granted  a  sist  on  a 
bill  df  suspension,  on  caution  to  a  certain  amount,  a  bond  of 
caution  was  lodged  by  the  suspender,  but  it  was  objected  to 
by  the  charger  and  clerk.  A  Justiee  of  Peace  then  attested 
the  cautioner,  but  bis  attestation  being  objected  to,  and  the 
sist  having  expired,  the  Lord  Ordinary  refused  the  bill,  in 
respect  of  no  caution ;  and  the  suspender  having  redaimed, — 
Unanimously  held  by  the  Court,  that  though  the  suspender 
still  expressed  his  r^uliness  to  find  caution,  a  reclaiming  note 
was  incompetent,  in  terms  of  the  Act  of  Sederunt,  14tb  June 
1799,  §  1,  p.  425. 

BILL  OF  EXCEPTIONS— Jury  Cause— The 


Court  has  no  power  to  open  up  or  alter  a  bill  of  exceptions, 
when  adjusted  by  the  parties,  and  signed  by  the  Judge,  so  as 
to  allow  new  matter  to  be  inserted  therein,  p.  223. 
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PROCESS-CAPTION^See  Proeeu,  Agent. 

CES8I0— Statute  6  and  7  GuL  IV.  c  56—1. 

Where  the  pursuer  of  a  cesno  before  the  Sheriff  omits  in  his 
petition  the  name  of  any  of  his  creditors,  it  is  incompetent 
for  the  Sheriff  to  sist  process  till  a  supplementary  petition  be 
brought,  and  he  is  bound  to  dismiss  the  application,  as  not 
presented  in  terms  of  section  3  of  the  above  Act.  2.  Com- 
petent to  raise  this  objection  in  the  Court  of  review,  though 
not  stated  in  the  Inferior  Court  8.  Question  raised,  but 
not  decided,  how  fiu*,  under  the  first  section  of  the  above 
Act,  the  Sherifis  have  jurisdiction  in  cases  of  c^ssto,  where 
creditors  reside  ftirth  of  the  kingdom,  p.  588. 

Statute,  6  and  7  Gul.  IV.  c.  56_De- 


position  and  State  of  Affiurs — The  Court,  in  a  cessio  brought 
in  terms  of  the  6  and  7  Gul.  IV.  c.  56,  ordered  the  deposi- 
tion of  the  pursuer,  taken  before  the  Sheriff  on  a  remit  from 
the  Court,  and  the  state  of  his  affairs  lodged  by  him,  to  be 
printed :  the  state  of  aflairs  to  be  printed  by  the  pursuer, 
and  the  deposition  by  the  creditors,  as  being  for  their  benefit 
in  the  meantime,  p.  552. 

■COLLATION-.Intimation_An  heir  of  entaU 


having  daimed  legitira,  without  collation,  and  his  claim,  after 
proceedings  in  the  Court  of  Session  and  House  of  Lords  during 
three  years,  having  been  dismissed — Held  not  entitled  there- 
after to  insist  on  formal  intimation  being  made  to  him,  to  say 
whether  he  will  collate  or  not,  p.  70. 

COMPETENCY—A.  S.,  11th  July  1828— Pro- 


ductions-^Record — After  a  record  had  been  closed,  a  proof 
led,  and  judgment  pronounced  by  the  Lord  Ordinary,  an  ap- 
plication, made  before  advising  a  reclaiming  note,  to  be  al- 
lowed to  produce  certain  letters  in  evidence,  the  existence 
and  importance  of  which  were  stated  to  have  been  previously 
unknown— unanimously  refused,  p.  371. 

Advocation  —  A.    S.,   11th 


July  1828,  §  1— Final  Judgment— Landlord  and  Tenant- 
Lease — Where  a  petition  was  presented  in  the  Sheriff  Court 
by  the  tenant  of  a  fium,  from  which  he  was  about  to  remove, 
against  his  landlord  and  his  &ctor,  praying  the  Sheriff  to  de- 
cern and  ordain  them  to  take  delivery  of  certain  sheep-stock 
belonging  to  the  tenant,  and  in  the  meantime,  to  interdict 
them  from  interfering  with  his  stock  and  possession  of  his 
fiirm,  and  to  find  them  liable  in  expenses ;  and  the  Sheriff 
pronounced  an  interlocutor,  declaring  the  extent  to  which  th^y 
were  bound  to  take  delivery  of  the  sheep-stock,  which  was 
substantially  die  point  in  dispute  between  the  parties,  and 
recalling  the  interdict,  but  containing  no  deceniiture  or  find- 
ing of  expenses— Held  that  such  interlocutor  was  not  a  final 
judgment,  in  terms  of  the  Act  of  Sederunt,  11th  July  1828, 
§  1,  and  that  an  advocation  thereof  was  incompetent,  p. 
582. 

Defender  —  Bank   Agent  — 


Bill  of  Exchange-^Indorsation— A  party  having  sent  a  sum 
of  money  to  a  bank's  office  to  retire  a  bill,  and  having  in- 
structed the  messenger  to  procure  an  indorsation  in  particular 
terms ;  and  the  money  having  been  paid,  and  the  bill  de- 
livered up  without  the  indorsation ;  and  the  messenger  having 
subsequently  returned  to  the  bank's  agent,  requesting  him  to 
adhibit  the  required  indorsation,  which  he  then  refused  to 
do,  but  gave  the  ordinary  one ;  a  petition  having  been  pre- 
sented to  the  Sheriff,  founded  on  the  act  complained  of  as  a 
personal  act,  alleged  to  be  a  wrong  done  by  the  bank  agent 
-—Held,  in  an  advocation  of  the  Sheriffs  judgment  dismissing 
the  petition,  in  respect  of  the  decision  in  King  v.  Shirra, 
23d  Jaauarv  1827,  that  the  agent  having  acted,  in  receiving 
payment  of  the  bill,  as  a^nt  for  the  bank,  could  not  after- 
wards alter  his  acting  on  his  own  individual  account,  and  that 
the  petition  to  the  Sheriff,  directed  against  him  as  an  in^vi- 
dual,  was  incompetent,  p:  444. 

Reduction  — Advocation— A 


reduction  having  been  brought  of  certain  final  interlocutors 
pronounced  in  an  Inferior  Court,  before  extracting ;  and  the 
production  having  been  satisfied,  and  a  decree  pronounced  by 
the  Lord  Ordinary  in  fiivour  of  the  pursuer — The  Court,  on 
a  redainlng  note,  raised,  ex  wo  mote,  the  question  of  oom- 


petency,  and  held  that  the  process  of  reduction  was,  in  the 
circumstances,  incompetent,  p.  449. 

PROCESS— COMPETENCY— Reduction  —  Advocation  - 
Master  and  Servant — A  master,  on  the  allegation  that  his 
servant  had  deserted  his  service,  having  obtained  a  warnuit 
from  the  JusHces  to  incarcerate  the  servant  till  he  found  cau- 
tion, under  a  penalty,  to  return  to  his  service,  and  continue 
there  for  a  space  of  time ;  and  the  servant,  without  extracting 
the  proceedings,  brou(^ht  a  reduction  of  the  whole  grounds 
and  warrants,  and  concluded  for  damages — Held  that,  though 
the  judgment  of  the  Justices  had  not  been  extracted,  reduc- 
tion was  a  competent  roude  of  review ;  and  a  dilatory  plea, 
founded  on  the  want  of  the  extract,  in  bar  of  the  reduction, 
repelled,  p.  388. 

Reduction  Qualificatd — Heir 

and  Executor — Trust — Interest — 1.  Where  a  debtor  in  a 
moveable  bond  granted  a  bond  of  corroboration  to  the  heir  of 
the  original  creditor  (who  had  entered  cum  beneficio  u- 
ventarit),  simply,  ■*  and  his  heirs  and  assignees" — Held  com- 
petent for  the  executors-creditors  of  the  original  creditor  to 
reduce  the  bond  of  corroboration  to  a  limited  extent,  *'  in  so 
far  (and  in  so  far  only)  as  it  was  made  payable  to  the  heir 
simply,  and  his  heirs  and  assignees,  and  in  so  far  as  that  part 
of  the  bond  of  corroboration  might  be  held  to  deprive  the 
confirmation  expede  by  the  executors-creditors  of  due  effect. 
2.  Interest  held  due  on  the  sum  in  the  said  bond  of  corro- 
boration at  the  legal  rate,  but  without  accumulations,  not- 
withstanding previous  communings  between  the  parties  as  to 
payment,  which,  however,  came  to  no  conclusion,  p.  540. 

Suspension  —  Conclusion  — 


Unanimous  opinion  of  the  whole  Court,  that  a  bill  of  suspen- 
sion, which  contained  no  conclusion  for  suspending  the  letters 
and  charge,  but  only  a  prayer  "  for  letters  of  suspension  in  the 
premises,"  was  competent,  and  a  sufficient  warrant  for  intro- 
ducing into  the  expede  letters  the  usual  conclusion  for  sus- 
pending the  letters  and  charge  simplicUer^  but  that  this  was  a 
departure  from  correct  style,  and  only  sanctioned  in  respect 
of  "  a  very  considerable  discrepancy  in  the  practice  of  the 
Bill- Chamber  of  late  years,  p.  602. 

Suspension  — Concluidons— 


Bill  of  suspension,  without  a  conclusion  for  suspension  of  the 
letters  of  charge,  held  to  be  informal,  and  refused,  p.  28. 

Suspension  and   Interdict- 


Schoolmaster — Removal — Interdict,  Breach  of — I.  Where 
proceedings  are  adopted  for  dismissing  a  schoolmaster  from 
his  situation,  it  is  competent  for  him  to  bring  them  under  re- 
view by  a  bill  of  suspension  and  interdict,  and  h.'  is  not 
limited  to  the  remedy  of  an  action  of  damages.  2.  Circam- 
stances  held  to  amount  to  a  breach  of  interdict.  3.  Question, 
whether  a  teacher  of  a  particular  department  in  an  academy, 
but  not  the  head  master  or  rector,  can  be  dismissed  at  the 
pleasure  of  the  managers,  or  holds  his  office  ad  vUam  aul 
culpam  f  p.  518. 

-CURATOR  BONIS  TO  AN  IMBECILE- 


Recal  of  appointment  of — Exoneration — Competency — Tie 
Court  refused  to  exoner  a  party  who  had  been  appointed 
curator  bonis  to  an  imbecile,  until  a  new  curator  should  be 
appointed  to  the  office.  The  curatorial  accounts  had  been 
approved  of  previously  by  the  Court,  but  on  the  coropeteory 
of  exonering  the  curator,  before  another  was  appointed,  beii^ 
mooted  by  the  derk,  the  Court  superseded  the  applicatioo, 
hoc  statu,  till  another  should  be  appointed,  without  making 
any  order  to  consign  the  balance  reported  to  be  due  on  the 
accounts,  p.  592. 

CURATOR  BONIS  OP  AN  INSANE  PER- 


SON— Powers-.Landlord  and  Tenant — Authority  graote4 
to  the  curator  bonis  of  an  insane  person  to  reduce  the  rent 
and  alter  the  mode  of  cropping  of  a  fiirm,  as  he  should  see  fit 
in  the  circumstances ;  but  the  Court  reserved  mXI  questioni  of 
responsibility  as  to  the  due  exercise  by  the  curator  ^  the 
authority  so  granted — Observed  on  the  bench,  that  it  was  not 
competent  to  relieve  the  curator  of  all  responsibility,  p.  52^ 
.ENTAIL — Declarator  of  Irritancy — Summons- 


Reservation — A  substitute  heir  of  entail  raiaed  «  deciarator 
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of  irritancy  agHinit  the  beir  of  entail  in  poMession,  to  have  it 
found,  in  respect  of  alWged  acts  of  contravention,  that  his 
whole  right  and  interest  in  the  entailed  lands  had  been  lost 
and  forfeited,  and  that  the  estate  had,  Jrom  the  date  of  eita-' 
tion,  devolved  on  the  pursuer  free  and  disburdened  of  these 
acts,  **  and  of  all  and  every  other  act  done,  and  deed  granted 
by  the  defender,  in  relation  to  the  said  lands  and  others,  in 
contravention"  of  the  tailzie.  The  sommons  contained  a  re- 
servation of  "  all  right  of  challenge  competent  to  the  pur- 
suer, and  the  other  heirs  of  entail,  for  reducing  and  setting 
a^de  the  conveyances  and  other  rights  to  the  said  lands  and 
others,  granted  by  the  defender  to  the  purchasers  or  dis- 
ponees,  and  all  heritable  securities  granted  over  the  said 
lands,  or  any  part  thereof,  by  the  defender,  to  creditors  or 
others.**  Besides  the  contravener,  certain  parties,  who  had 
deduced  adjudications  of  his  right,  compeared  in  the  dedarator, 
and  contended  that  as  their  rights  were  restricted  to  the  life 
interest  of  the  defender,  and  were  made  real  encumbrances 
before  the  declarator  was  brought,  they  could  not  be  affected 
by  the  action ;  and  the  Lord  Ordinary,  without  any  modifica- 
tion or  finding  as  to  these  creditors,  simply  decerned  in  terms 
of  the  libel — Question  then  raised,  whether  the  rights  of  the 
creditors  were  affected  by  the  deoerniture?  The  Court,  on 
the  explanation  of  the  I«ord  Ordinary,  in  reference  to  the  re- 
servation in  the  summons  regarding  the  rights  of  the  credi- 
tors, whose  rights  he  held  to  be  reserved,  adhered  to  his  in- 
terlocutor, inserting  a  special  reservation  in  their  judgment 
as  to  the  validity  of  the  creditors*  securities,  so  far  as  the  de- 
clarator was  concerned.  Opinion  of  Lord  Ordinary  (Core- 
boose)  on  the  question,  whether  an  irritancy,  declared  against 
an  heir  of  entail  in  possession  subsequent  to  the  rights  of  the 
creditors  of  the  contravener  being  made  real  encumbrances, 
will  affect  the  validity  of  such  securities,  when  restricted  to 
the  life  interest  of  the  contravener,  p.  347. 

PROCES8--E  VIDENCE  —  Proof —Witness—  Disqualifica- 
tion— Initial  Examination — Reprobator — In  an  initial  exami- 
nation before  a  commissioner  of  a  witness,  who  was  objected 
to  on  the  ground  of  partial  counsel,  agency,  and  interest  in 
the  cause,  the  witness  was  required  by  the  objector  to  exhibit 
his  letter  and  business  books  to  the  commissioner,  in  order 
to  ascertain  whether  the  objections  were  well  founded :  the 
witness  refused  to  do  so,  when  the  objector  moved  the  com- 
missioner to  adjourn  the  diet,  and  declined  to  continue  the 
initial  examination  till  the  books  were  produced.  The  wit- 
ness objected,  and  the  commissioner,  without  deciding  the 
point,  ordered  the  examination  in  chief  to  be  proceeded  with, 
to  be  taken  on  a  paper  apart  and  be  sealed  up,  to  await  any 
application  which  the  objector  migbt  make  to  the  Court :  and 
no  protest  was  taken  by  the  objector  for  reprobator — Circum- 
stances in  which  held,  1.  That  the  commissioner  ought  to 
have  ordered  production  of  the  books,  and  adjourned  the  diet 
for  that  purpose ;  and,  2.  That  it  was  unnecessary  to  have 
protested  for  reprobator ;  and,  instead  of  granting  diligence  to 
recover  the  books,  the  Court  remitted  to  the  commissioner 
to  order  the  books  to  be  produced,  p.  503. 

. EXPENSES  —  Compensation  —  Circumstances 

in  which  a  pursuer  was  found  entitled  to  modified  expenses, 
though  the  litigation  was  occasioned  by  a  claim  of  compensa- 
tion against  him,  which  was  ultimately  sustained  in  favour 
of  the  defender,  such  daim  having  been  illiquid  when  first 
proponed,  p.  144. 

INTERDICT,  BREACH  OF— Petition  and 


Complaint — Service — The  Court  refused  to  authorise  service 
of  a  petition  and  complaint  on  a  party,  for  breach  of  interdict 
for  poaching,  to  be  made  at  the  head  burgh  of  the  shire  where 
he  usually  haunted,  he  having  no  fixed  resident^,  where  there 
was  no  report  of  a  messenger  that  the  party  could  not  be 
found,  p.  103. 

^Petition  and 

Complaint — Service — Pier  and  Shore  of  Leith — An  interdict 
having  been  obtained  against  a  certain  party  for  poaching :  a 
petition  and  complaint,  with  the  public  concourse,  was  there- 
after presented  for  breach  of  the  interdict,  followed  by  the 
report  of  a  messenger  and  other  persons,  that  the  party  had 


no  domicile,  and  could  not  be  found  In  the  county  where  he 
usually  haunted, — the  Court  ordere<l  spedal  service  of  the 
petition  and  complaint  to  be  made  at  the  market-cross  of 
Edinburgh,  and  pier  and  shore  of  Leith,  and  at  the  head 
burgh  of  the  shire  where  the  party  usually  haunted,  p.  337. 

PROCESS— INTERDICT— Interim  Possession— Church- 
Dissenters — Where  a  Relief  meeting-house  was  vested  in  cer- 
tain parties,  '*  as  trustees  and  managers  for  themselves,  and 
for  behoof  of  the  whole  other  managers  and  members,  both 
present  and  to  come,  of  the  said  Relief  congregation,**  and 
the  Relief  Synod  dedared  the  minister  of  this  meeting-house 
"  out  of  connection  with  the  Relief  bMly,*'  and  appointed  the 
dinrch  to  be  preached  vacant — Circumstances  in  which  the 
interim  possession  of  the  church  was  divided  between  two 
different  sections  of  the  congregation,  who  adhered  respec- 
tively to  thdr  minister,  and  to  the  judgment  of  the  Synod, 
both  parties  professing  to  be  guided  by  '*  Relief  principles,*' 
till  the  isaue  of  an  action  of  declarator  should  determine  the 
question  of  right  between  them,  p.  397. 

' INTERIM  DECREE— Res  Noviter  Veniens— 

It  having  been  found  by  the  Court,  that  the  terms  of  a 
daughter's  contract  of  marriage  did  not  exdude  her  claim  to 
legitim  on  her  father's  decease ;  and  an  interim  decree  being 
craved  for  £100,000,  which  was  opposed  on  the  ground  that 
the  contract  was  an  English  deed,  and  that  steps  had  been 
taken  in  the  Court  6f  Chancery  to  have  it  reformed  by  the 
insertion  of  all  needful  clauses,  to  fulfil  the  alleged  intention 
of  parties  at  the  time  of  the  marriage — The  Court  refused  to 
delay  on  account  of  the  Chancery  proceedings,  and  granted 
interim  decree  for  £70,000,  p.  69. 

. -JURISDICTION— Citation— Execution- War- 


rant— 'Imprisonment — Damages — Date — Statute,  6  Geo.  IV. 
c.  129-^ury  Trial — I.  Held  that,  under  the  alx>ve  Statute, 
a  warrant  to  apprehend  an  accused  party  cannot  legally  be 
issued  by  one  Justice  of  the  Peace.  2.  Held  that  a  copy  of 
the  conviction,  engrossed  in  a  letter  signed  by  the  clerk  of 
the  Justices  of  the  Peace,  and  directed  to  **  the  Magistrates 
of  Ayr,  and  the  keepers  of  their  totbooth,**  is  not  a  legal  war- 
rant of  incarceration.  3.  Hdd  that  it  is  not  necessary  to 
refer  to  the  spedal  section  of  the  above  Statute,  founded  on 
in  a  petition  presented  under  it«  4.  Neither  Is  it  necessary 
that  such  petition,  or  the  oath  of  credulity  emitted  thereon, 
should  bear  a  date  distinct  from  that  of  the  warrant  of  appre- 
hension, such  warrant  being  subjoined  to  said  petition  and 
oath.  5.  Circumstances  in  which  it  was  deemed  expedient 
to  have  certain  questions  of  law,  arising  in  an  action  of 
damages,  dedded  by  the  Court  previous  to  trial,  p.  542. 

.Royal  Burgh — Small  Debt 


Court — A.  8.,  12th  November  182d — After  the  passing  of 
the  Act  of  Sederunt,  12th  November  1825,  by  which  the 
forms  of  procedure  in  all  dvil  cases  in  the  Burgh  Courts 
were  regulated — Held  incompetent  for  Magistrates  to  extend 
a  jurisdiction  which  they  had  been  accustomed  to  exercise  in 
cases  where  the  sum  conduded  for  did  not  exceed  forty  sbil- 
lingsv  to  cases  of  a  higher  pecuniary  amount,  and  thereby  to 
try  them  under  regulations  different  from  those  of  the  Act  of 
Sederunt,  p.  20. 

JURY  CAUSE— Postponement  of  Trial— Ex- 


penses — Circumstances  in  which,  where  a  new  trial  was 
granted  on  a  bill  of  exceptions,  and  notice  of  trial  at  the  next 
sittings  was  given,  the  new  trial  was  postponed  at  the  in- 
stance of  the  defenders  (who  moved  the  Court  to  grant  com- 
mission to  take  evidence  in  Blalta),  but  only  on  condition 
of  paying  the  expenses  of  the  previous  trial,  and  the  pur- 
suer's expense  attending  a  previous  commission  to  Malta,  p. 
601. 
Proof^Nobile  Offidum  ^Sta- 


tutes, 55  Geo.  III.  c.  42;  59  Geo.  III.  c.  85;  6  Geo.  IV. 
c  120 ;  1  GuL  IV.  c.  69— Held  by  the  wholj  Court,  that 
under  the  12th  and  ISth  sections  of  the  59th  Geo.  III.  c. 
35,  and  other  acts  in  relation  to  the  Jury  Court,  in  the  cases 
enumerated  in  these  Acts,  as  appropriated  for  trial  by  jury, 
where  the  conclusion  is  for  damages,  the  Court  has  no  power 
to  take  proof  therein  by  commission,  on  remit,  or  in  pregen- 
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tia,  but  that  all  sudi  caaea  must  be  remitted  to  be  tried  by 
jury,  p.  369. 
PROCESS— JURY  TRIAL—A.  S.,  28tb  November  1825, 
§  18 — Where  a  pursuer  gires  notice  of  trial  within  ten  days 
from  depositing  the  engrossed  issues  in  the  Register-Office, 
the  defender  is  not  entitled  to  serve  a  counter  notice  of  trial, 
in  order  to  prevent  the  pursuer  oountermanding  the  trial,  if 
so  advised.  2.  Where  one  of  three  parties  called  as  defen- 
ders dies,  after  the  case  is  set  down  for  trial,  the  pursuer 
cannot  be  forced  by  the  surviving  defenders  to  proceed  to 
trial  against  them,  the  representatives  of  the  deoeued  defen- 
der bang  neither  listed  nor  cited,  p.  392. 

.  Juror — Tales — A  cause  hav- 

ing been  set  down  for  trial  before  a  special  jury,  and  the 
whole  jurors  cited  not  attending,  but  common  jurors  being 
in  Court—Held  that  a  taieM  was  not  competent,  in  terms  of 
the  Statute,  55  Geo.  IIL  e.  42,  §  28,  p.  19. 

■KING — Lord    Advocate  —  Cominissioiiers   of 


Woods  and  Forests— Officers  of  State—Statutes,  10  Geo.  IV. 
c.  50;  1  Will.  IV.  c.  25;  2  and  3  Will  IV.  c  112;  3  and 
4  WilL  IV.  c  69— Chamberhun  of  Ettrick  Forest — Letters- 
Patent — Mandate — Sign-Blanual — Record — 1.  Where  a  sum- 
mons of  reduction  was  raised  by  his  filajesty's  Advocate, 
*'  in  name  and  in  behalf  of  us,  and  of  the  Commissioners  of 
our  Woods,  Forests,"  ftc — Held  that  this  was  only  an  in- 
stance for  behalf  of  the  Commissioners.  2.  Although  the 
management  and  disposal  of  the  hereditary  revenues  of  the 
Crown  in  Scothuid  are  put  under  the  Commissioners  of 
Woods  nnd  ForesU  by  Statutes  2  and  3  WilL  IV.  c  112, 
and  3  and  4  WilL  IV.  c  69— Held  that  the  powers  conferred 
on  them  by  these  Statutes,  or  by  Statute  10  Geo.  IV.  c  50, 
to  which  these  Statutes  bear  reference,  do  not  entitle  the 
Lord  Advocate,  suing  in  name  of  the  Commissioneni  by  vir- 
tue of  3  and  4  WilL  IV.  c.  69,  §  22,  to  bring  a  reduction  of 
a  grant,  by  letters-patent,  of  the  office  of  Chunberlain  of  Et- 
trick Forest  for  the  life  of  the  grantee.  3.  Question,  whe- 
ther it  is  competent  for  the  Lord  Advocate  to  prosecute  civil 
suits  in  name  of  the  Crown,  without  a  special  mandate  for 
the  partieular  action  under  the  sign-manual,  the  protection  of 
the  patrimonial  interests  of  the  Crown  being  vested  in  the 
Officers  of  State,  who  are  entitled  to  sue  in  its  name  ?  4. 
Where  such  mandate  is  not  set  forth  in  the  summons,  and 
only  obtained  and  produced  after  the  record  is  closed — Ob- 
served, that  it  is  incompetent  to  sustain  the  action  on  a  man- 
date thus  produced,  if  such  mandate  be  necessary,  p.  177. 

LANDLORD  AND   TENANT— Defences- 


Personal  Exception — Where  a  landlord  let  certain  premises 
on  the  bank  of  a  running  stream  to  a  tenant,  to  be  used  as  a 
bleachfield  or  dye- work  with  madder-red ;  and  an  action  was 
brought  b^  an  inferior  heritor  against  the  landlord  and  tenant 
for  interdict  against  the  issue  of  dye-stuffii  into  the  stream, 
on  the  ground  of  a  nuisance ;  and  the  landlord  ploided  in  the 
action,  that  the  operations  of  the  tenant  were  innocuous, 
and  that  the  inferior  heritor  suffered  no  injury — Circumstances 
in  which  held,  that  though  the  landlord,  quoad  himself,  might 
have  bad  a  good  defence  against  the  action  for  interdict,  in 
terms  of  the  lease,  yet  that  he  was  barred,  pertonali  excep- 
titme,  from  objecting,  in  respect  of  the  nature  of  the  pleas 
which  he  maintained,  p.  382. 

-LUNATIC— Curator  ad  Litem— Title  to  Pur- 


sue— Next  of  Kin — Declarator — Reduction — Circumstances 
in  which  held  by  the  Court,  that  it  is  incompetent  to  do  any 
thing,  in  regard  to  the  rights  or  property  of  a  luimdc,  by 
which  the  natural  courae  of  succession,  on  his  death,  may 
be  altered;  and  that  those  even  contingently  interested 
have  a  right  to  interfere  to  prevent  any  such  acts,  unless 
they  can  be  shown  to  be  for  the  lunatic's  interest,  and  this 
though  the  curator  ad  litem  of  the  lunatic  may  consider  the 
acts  in  question  not  prejudicial  to  the  lunatic's  interest,  p. 
441. 

■MINOR— Curator— Factor  Loco  Tutoris— Pupil 


—The  parents  of  several  children,  of  whom  only  one  was  a 
minor  pubes,  having  died  intestate,  the  minor  pubes,  with 
consent  of  the  next  of  kin  on  the  father  and  mother's  side, 


presented  an  application  to  the  Court,  praying  for  the  ap- 
pointment of  a  curator  bomu  to  himself,  and  suggesting  the 
same  person  to  be  teietfed  by  the  Court  to  act  as  facttjr 
loco  tutoru  to  the  children  in  pnpillarity — Observed  by  the 
Court,  that  the  proper  procedure  was  for  the  minor  pubes  to 
choose  a  curator,  and  that  the  party  so  chosen  vras  usually 
appointed  by  the  Court  to  act  9A  factor  loco  tuioru — Circum- 
stances  in  which  this  mode  was  adopted,  and  the  Court  a(>- 
pointed  the  curator  chosen  by  the  minor  to  the  office  oi/aetor 
loco  tmtonM,  p.  528. 

PROCESS— MULTIPLEPOINDING— Competency — Cir. 
eumstaoees  in  whidi  a  process  of  multiplepoindtng  was  dis- 
missed as  incompetent,  p.  523. 

NEW  TRIAL— Conjunction— Expenses— Cir- 

cumstanoes  in  whidi  the  Court,  on  a  bill  of  exceptions,  (I.) 
Held  that  two  actions  relating  to  the  same  matter  bad  been 
so  ooiijoined  by  going  to  trial  before  the  same  jury,  that  they 
could  not  afterwards  be  separated,  so  as  to  disdnguish  be- 
tween them  in  discusciiig  thobill  of  exceptions ;  and,  accord- 
ingly,  (2.)  granted  a  new  trial  in  both  actions,  particularly 
in  respect  t£st  a  document,  purporting  to  be  an  account -sales 
of  a  quantity  of  coffee,  which  was  adduced  as  evidence  st 
the  trial,  and  which  tended  as  evidence  in  both  actions,  ought 
not  to  have  been  admitted  as  evidence  of  the  sale  of  the 
quantity  of  coffee  in  question.  fS.)  Circumstances  in  whidi 
the  expense  of  discussing  the  bill  of  exceptions  was  foond 
due  to  the  exceptors,  p.  2/1. 

.NOBILE  OFFICIUM— Patent  Invention,  lo- 


fiingement  of— Jury  Cause — Affidavits — A  patentee  of  a 
manufectoring  process  brought  an  action  of  declarator  and 
damages  against  a  party,  who,  he  alleged,  was  infringing  the 
patent,  and  before  the  record  was  closed,  moved  the  Court 
to  grant  warrant  to  persons  of  skill  to  inspect  the  defender  s 
works  in  presence  of  the  parties  and  their  agents,  to  report  as 
to  the  method  adopted  in  his  works,  on  the  plea  that  it  w» 
necessary  for  the  information  of  the  jury,  as  they  could,  in  a 
question  of  infringement,  form  no  opinion  by  a  mere  inspec- 
tion of  the  artides  manufactured  by  the  two  parties.  In 
support  of  his  allegations  the  pursuer  lodged  affidavits.  The 
motion  was  resisted  by  the  defender,  on  the  ground  that  his 
method  was  a  secret,  and  that  the  Court  had  no  authority, 
and  there  was  no  precedent,  for  granting  the  view — ^Tbe 
Court,  however,  ordered  an  inspection  of  the  defender's 
works  to  take  place  at  the  sight  of  persons  of  skill,  and  also 
of  the  solicitor  of  the  pursuer,  and  ordained  the  d^ender  to 
put  his  machinery  to  work,  and  to  give  every  fidlity  to  the 
viewers,  for  the  purpose  of  ascertaining  the  process  used  by 
the  defender — The  Court  likewise  ordained  the  porsuer,  in 
like  manner,  to  exhibit  his  works  to  the  viewers,  in  order 
that  they  might  be  the  better  able  to  report  as  to  the  alleged 
infringement  of  the  patent  process,  p.  487. 

.PATENT,  INFRINGEMENT  OF— Question 


raised,  whether,  in  an  acHon  of  declarator  and  damages,  for 
infringement  of  a  patent  right,  it  was  competent  for  the  Court 
to  grant  warrant  to  a  pursuer  to  inspect  the  work  of  tbc 
party  alleged  to  be  infringing  the  patent  right,  on  the  ground 
that  it  was  essential  to  justice  that  the  process  employed  by 
the  alleged  infringer  should  be  investigated,  in  order  to  be 
detailed  to  the  jury,  in  respect  that  the  jury  could  not  com- 
petently determine  the  question  by  a  mere  inspeccion  of  the 
manufactured  articles,  p.  153. 

.PETITION  AND  COMPLAINT— SummarT 


Application—'l  Gul.  IV.  c.  69,  §  13-*Cir cumstanoes  in  which 
an  application  in  the  form  of  a  petition,  presented  against  an 
officer  of  Court,  to  have  it  found  that  he  was  not  entitled  ;o 
retain  and  appropriate  certain  fees  to  his  own  use,  and  to  or- 
dain him  to  hold  count  and  reckoning  for  the  same,  and  to 
consign  the  amount  in  manibu$  curia,  to  be  disposed  of  Ry 
the  public  service,  or  to  do  otherwise  as  shall  seem  meet,  wai 
held  incompetent  as  a  petition'  and  complaint :  the  ground  oi 
decision  being,  that  the  apptioation  did  not  state  thatth« 
party  against  whom  the  application  was  made  bad  don^ 
wrong,  and  it  did  not  oondude  againat  him  as  for  a  iDiUta> 
sance,  p.  556. 
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PROCESS— PRINCIPAL  AND  AGENT— Accountant- 
Interim  sward  for  fee  to,  p.  594. 

PROOF — Diligence  to  recover  Writings — In  an 

action  for  sums  under  a  policy  of  insurance,  where  the  de- 
fence was  misrepresentation  and  error  in  the  contract,  a  dili- 
gence to  recover  correspondence  after  the  date  of  the  loss, 
and  said  to  bear  reference  to  the  error,  refused,  p.  10. 

Forgery — 1.  A  letter  about  to  be  read 


by  the  pursuer  at  a  jury  trial,  in  opening  bis  case,  which  was 
objected  to  by  a  defender,  on  the  ground  that  it  would  be 
fotmd  to  be  inadmissible  as  evidence  at  the  trial,  cannot  be 
read  to  the  jury,  but  the  substance  of  it  may  be  stated  as 
part  of  the  case  undertaken  to  be  proved.  2.  Circumstances 
in  which  found,  that  the  subscription  of  a  witness  to  a  mes- 
senger's execution  was  a  forgery,  p.  47. 

MODE  OF— Inferior  Court— Remit 


to  Person  of  Skill — Reduction — In  an  Inferior  Court  process, 
a  remit  having  been  made  to  a  person  of  skill  to  report,  and 
no  objection  having  been  stated  to  this  course ;  and  upon  the 
report,  which  was  supported  by  the  oath  of  the  referee,  a 
judgment  having  been  pronounced  against  the  pursuer, — an 
action  of  reduction  of  the  decree  at  his  instance,  on  the 
ground  that  he  had  not  consented  to  the  remit,  and  was  still 
entitled  to  a  proof  pro  ut  dejure,  dismissed,  p.  268. 

Production — Competency — A  docu- 


ment put  into  process  in  the  Inferior  Court,  after  the  term 
for  proof  had  been  circumduced,  and  after  judgment  by  the 
Sheriff  upon  the  proof,  held  incompetent  to  be  founded  on  in 
this  Court  as  evidence  in  the  case,  in  reviewing  the  judgment 
of  the  Sheriff,  p.  588. 
Witness  -^  Evidence  —  Reduction  — 


Fraud — Lesion — Circumvention — I.  Verdict  by  which  it 
was  found,  that  a  deed  of  settlement  was  not  the  deed  of  the 
party  by  whom  it  purported  to  be  granted,  and  that  it  was 
iropetrated  by  fraud  and  circumvention,  to  the  lesion  of  the 
graiiter.  2.  Held  that  the  deposition,  of  a  witness,  aged 
seventy,  taken  to  lie  in  retentis,  and  who  could  not  attend 
in  consequence  of  a  temporary  illness,  as  deponed  to  by  a 
surgeon  examined  at  the  trial,  was  not  admissible  as  evidence, 
p.  47. 
— ^—— — — —   Witness — Interest-^Cessio — A  remit 


having  been  made  by  the  Court  to  the  Sheriff  to  examine  a 
party  who  had  brought  a  process  of  cezno,  it  was  proposed 
by  an  opposing  creditor  to  adduce  a  party  who  had  been  called 
in  the  process  of  cesHo  as  a  defender,  and  who,  though  he 
did  not  appear  in  the  action,  admitted  in  his  initial  examina- 
tion that  be  was  a  creditor — Held  by  the  Court,  that  the 
plea  of  interest  applied,  and  that  he  was  inadmissible  as  a 
>vitness.  p.  591. 

RANKING  AND  SALE— Interlocutor  of  rank- 


ing— Payment  to  Account  before — Before  an  interlocutor  of 
ranking  was  pronounced  in  a  process  of  ranking  and  sale,  a 
preferable  real  creditor,  to  whose  claim  no  objection  was 
stated  by  any  party,  applied  to  the  Court  for  a  warrant  on 
the  purchasers  of  the  property  to  make  a  payment  to  account 
of  the  creditor's  claims ;  it  being  stated  that,  by  waiting  till 
the  discussion  of  objections  taken  to  personal  claims,  the  pur- 
chasers who  were  to  pay  at  next  Martinmas  would  be  en- 
titled to  consign  in  bank,  in  consequence  of  which  the  bank- 
rupt estate  would  suffer  by  a  loss  of  interest — The  Court 
sustained  the  application,  the  common  agent  having  appeared 
and  stated  no  objection,  p.  603. 
RECLAIMING   PETITION— Sheriff  Court 


A.  S. — Suspension — Held  by  the  Court,  in  passing  a  bill  of 
suspension,  that  it  is  incompetent,  under  the  Act  of  Sederunt 
regulating  the  procedure  in  Sheriff  Courts,  to  present  a  re- 
claiming petition  to  the  Sheriff-depute,  after  he  has  altered 
the  finding  of  his  Substitute,  p.  142. 

-RECORf) — Accounting — Inactions  of  account^ 


ing,  where  a  remit  has  been  made  to  an  accountant  before  a  re- 
cord has  been  made  up,  and  any  objections  occur  to  the  ac- 
countant's report,  the  proper  form  of  procedure  is  by  notes  of 
objection  to  the  report,  it  being  in  the  discretion  of  the  Court 
to  order  a  record  or  not,  p.  257. 


PROCESS— RECORD— Multiplepoinding— A.  S.,  11th  July 
1828,  §  67 — A  party  who  had  not  had  an  opportunity  of 
compearing  in  an  action  of  multiplepoinding,  reclaimed  to  the 
Court  against  a  finding  of  the  Lord  Ordinary,  stating,  that 
the  objection  would  have  been  insisted  in,  if  the  party  had 
had  an  opportunity  to  compear — The  Court  remitted  to  the 
Lord  Ordinary  to  hear  parties.  Objection,  that  the  copy  of 
the  reclaiming  note  lodged  in  process  had  not  appended  to  it 
the  summons  of  multiplepoinding,  repelled,  in  respect  the 
67th  section  of  the  Act  of  Sederunt,  1 1th  July  1828,  pro- 
vides an  exception  in  the  case  of  actions  of  multiplepoinding, 
&c,  p.  257. 

Revisal  of  Condescendence  and  An- 
swers— Diligence — Agent  and  Client — The  Lord  Ordinary 
refused  the  defender  a  diligence  against  havers  hoc  statu,  and 
made  avizandum  preparatory  to  dosing  the  record ;  and  on 
the  sudden  death  of  his  agent,  the  defender  reclaimed — Cir- 
cumstances in  which  the  Court  recalled  the  Lord  Ordinary's 
interlocutor,  and  remitted  to  him  to  hear  parties  as  to  the 
granting  of  the  diligence,  with  a  view  to  a  revisal,  rendered 
necessary  by  a  change  of  agency.  Observed  on  the  bench, 
that  a  rule  has  obtained,  that  where  the  Lord  Ordinary  makes 
avizandum  with  a  case,  the  record  cannot  afterwards  be  touch- 
ed, p.  329. 

Suspension — Held,  on  the  report  of 


the  Lord  Ordinary  to  the  Court,  that  where  there  is  no  mat- 
ter of  fiict  in  issue,  but  merely  a  question  of  law  to  be  dis- 
cussed, a  record  may  be  closed  on  a  bill  of  suspension  and 
answers,  and  minute  holding  them  as  the  record  in  the  cause, 
p.  143. 

-REDUCTION— Reasons  of  Style— Plca^De- 


cree  by  Default — Relevancy — Sheriff  Court — A.  S.,  14th 
December  1756 — A  defender  in  an  action  of  removing,  hav- 
ing been  ordained  by  the  Sheriff  to  lodge  a  condescendence 
'*  against  the  10th  March  current;**  and  the  Sheriff,  on  the 
very  day  specified,  being  a  Court  day,  pronounced  decree  by 
default,  in  terms  of  the  libel,  against  the  defender,  in  respect 
the  paper  was  not  given  in;  and  the  defender  brought  a  re- 
duction of  the  decree  on  the  reason  of  style,  that  it  was  dis- 
conform  to  its  warrant,  and  pleaded  that  the  decree  fell  to  be 
reduced  as  illegal,  having  been  pronounced  before  the  lapse 
of  time  giving  for  lodging  the  paper,  but  there  was  not,  in 
totidem  verbis,  a  reason  of  style  applicable  to  this  plea — 
Held  that  the  plea  was  within  the  grounds  of  action ;  but 
before  answer,  minute  ordered  as  to  the  practice  in  the  par- 
ticular Sheriff  Court,  and  several  others,  in  point  of  form, 
p.  96. 

Sheriff  Court — Decree  by  De- 


fault— The  Court,  on  considering  the  minute  lodged  as  to 
the  practice  in  the  Sheriff  Courts,  referred  to  in  the  preced- 
ing rubric,  reduced,  decerned,  and  declared  in  terms  of  the 
libel,  though  it  was  proved  that  the  Sheriff's  procedure  was 
consistent  with  the  practice  in  his  particular  sheriffdom ;  and 
in  other  sheriffdoms,  it  appeared  that  no  uniform  practice  was 
observed    n  269 

-REDUCTION- IMPROBATION— Certifica- 


tion— Forgery — Before  production  of  a  writ  in  a  process  of 
reduction-improbation  or  certification  can  be  insisted  on  in 
initio  litis,  a  special  allegation  of  forgery  must  be  contained 
in  the  summons,  p.  13. 

. , ; Production 

— In  actions  of  reduction-improbation,  on  the  special  ground 
of  forgery,  of  a  deed  recorded  in  the  Register  of  Probative 
Writs,  the  principal  deed  libelled  must  be  produced  in  initio 
litU,  p.  176. 
RELEVANCY— Deed—  Contract  —  Reduction 


— Blindness — Jury  Trial — Where  a  transaction  between  two 
parties  was  completed  by  mutual  deeds  executed  by  them  re- 
spectively— Held  not  relevant,  in  the  circumstances,  to  en- 
title the  representative  of  one  of  the  parties  to  an  issue,  in 
order  to  trial,  **  whether  the  deed  was  the  deed  of  that  party,** 
— that  he  was  alleged  to  have  been  blind,  and  that  the  deed 
had  not  been  read  over  to  him  before  signing,  in  respect  that 
it  was  a  mutual  onerous  transaction,  and  the  party  did  ac- 
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taally  sign  tfae  deed,  being  in  full  knowledge  of  its  nature, 
and  outwith  the  presence  of  the  other  party,  who  was  not 
averred  to  have  known  of  the  blindness,  or  of  the  deed  not 
having  been  read  over,  p.  447. 

PROCESS— SERVICE  —  Competition  —  Reduction  —  Juris- 
diction— Court  of  Session — Statute,  1  and  2  Geo.  IV.  c.  38 
— Onus  Probandi — Husband  and  Wife — Marriage — Proof — 
1.  Held  that,  in  a  reduction  of  a  service  obtained  by  one  of 
two  parties  in  a  competition  of  brieves  before  the  Junior 
Lord  OrcUnary,  as  coming  in  place  of  the  Court  of  Maoers 
by  Statute,  1  and  2  Geo.  IV.  c.  38,  the  Court  of  Session  are 
entitled^  in  reviewing  the  service,  to  consider  anew  the  whole 
evidence  laid  before  the  jury,  and  the  import  of  it;  and  no 
alteration  is  made  on  these  powers  in  this  respect  by  that  Sta- 
tute. 2.  The  onu9  probandi  lies  on  the  pursuer  of  the  re- 
duction, who  must  make  out  his  case,  but  held  that  he  ^vas 
relieved  from  this  anus,  in  the  circumstances^  by  the  defen- 
der having  failed  to  substantiate  the  existence  of  a  marriage 
on  which  his  claim  rested.  8.  Circumstances  in  which  the 
existence  of  a  marriage,  and  the  authenticity  of  a  certificate 
thereof,  were  held  not  to  be  proven,  p.  293. 

-STATUTE  1672,  c  2— Tutorial  and  Curaforial 

Inventories — Minor>-»Bastard — Intimation  to  Next  of  Kin — 
The  guardians  appointed  to  a  bastard  by  the  father,  present- 
ed an  application  to  the  Court,  stating  that  they  were  unable 
to  comply  with  the  requisites  of  the  Statute  1672,  c  2,  in 
regard  to  citing  the  next  of  kin  to  concur  in  making  up  in- 
ventorieS)  in  respect  a  bastard  was  held  in  law  to  have  no 
next  of  kin — The  Court  ordered  intimation  to  be  made  to 
the  next  of  kin  on  the  mother's  side,  on  the  ground  that  they 
had  an  interest  to  be  called  to  see  that  the  proceedings  were 
rite  et  soUmniter  actte,  p.  391. 

STATUTE  6  and  7  GUL.  IV.  c.  56,  §  16— 


Cessio — Liberation — 1.  Question  raised  of  the  competency 
of  a  party  incarcerated  for  debt  presenting  an  application  for 
liberation,  in  terms  of  the  I5th  section  of  6  and  7  Gul.  IV. 
c  56,  while  the  thirty  days'  inducia,  provided  by  the  Statute 
to  creditors  to  appear  in  Court,  are  still  unexpired.  2.  Ques- 
tion raised  of  the  competency  of  obtaining  liberation  in  these 
circumstances,  without  hearing  the  creditors,  p.  1 08. 

Cessio — 

Protection — Competency  of  presenting  an  application  for  pro- 
tection on  the  15th  section  of  6  and  7  Gul.  IV.,  during  the 
running  of  the  indueue  citing  creditors  to  appear  in  the  pro- 
cess of  cessio,  raised,  but  superseded  for  the  result  of  the  pie- 
vious  case  of  Kippen — see  above,  p.  108. 
STATUTE  4  GEO,  IV.  c.  98— Executor- Cre- 


ditor— Confirmation — Gazette  Notice  —  Oath  of  Verity — 
Question  raised.  Whether  it  is  necessary  and  imperative,  in 
terms  of  4  Geo.  IV.  c.  98,  for  a  party  expeding  confirmation 
as  executor-creditor,  to  give  notice  in  the  Gazette,  after  the 
application  has  been  made ;  and  whether  an  oath  of  verity  of 
the  debt  is  required  by  the  Statute  ?  p.  75. 

SUMMARY   APPLICATION— Competency 


— Count  and  Reckoning — Master  and  Servant — A  master 
presented  a  petition  to  the  Sheriff,  complaining  that  his  clerk 
had,  without  his  authority,  uplifted  a  sum  of  money,  which  he 
retained  on  the  erroneous  allegation  that  a  balance  of  salary 
was  due  to  him ;  and  subsuming  that  the  derk  had  made  a 
violent  seizure  of  the  amount,  he  prayed  the  Sheriff  to  ordain 
lum  summarily  to  deliver  it  up  to  the  petirioner.  The  clerk 
answered,  that  he  had  been  engaged  by  a  written  missive  as 
book-keeper  and  collector  of  cash ;  that  a  balance  of  salary 
and  remuneration  was  due  to  him ;  and  that  the  action  truly 
involving  an  accounting,  an  ordinary  action  ought  to  have 
been  brought  instead  of  a  summary  petition — The  Court,  in 
an  advocation  (affirming  the  judgment  of  the  Sheriff),  decided 
against  the  competency  of  the  summary  application.  2.  Ob- 
served, that  the  competency  of  the  petition  must  be  judged  of 
by  the  averments  contained  in  it,  and  not  by  statements  in  an- 
swer, which  altered  the  complexion  of  the  case,  and  tended  to 
affect  the  question  of  competency  of  the  initial  step,  p.  435. 
SUMMONS— Citation— Jurisdiction— Domicile 


—Burgh  Magistrates— The  magistrates  of  a  burgh  granted 


warrant  In  an  action  to  cite  a  defender  **  personally,  or  at  his 
dwelling-house."  The  defender,  at  the  date  of  tfae  summons, 
resided  beyond  the  jurisdiction.  Previous  to  citation,  an  Act 
of  Parliament  was  passed,  which  comprehended  the  domicile 
of  the  defender  within  the  extended  royalty — Held,  that 
though  the  defender  resided  beyond  the  jnrisdictioii  at  the 
date  of  the  action,  a  citation  at  the  dwelling-house,  after  the 
passing  of  the  Act  extending  the  royalty,  was  a  competent 
proceeding,  p.  344. 

PROCESS— SUMMONS  OP  CONSTITUTION— Charge, 
General — Where  a  summons  of  constitution  of  a  debt  bore, 
that  a  general  charge  had  been  given  to  the  representatives  of 
a  debtor,  and,  in  point  of  fiict,  the  general  charge  was  not 
executed  upon  any  of  them  till  after  the  raising  ol  the  sum- 
mons of  consntution,  which  bore  the  all^ation  of  the  reverse 
— Held  that  this  was  a  competent  form  of  procedure,  p.  74.  • 

.  Signet  —  Personal    Exception  — 

Where  a  discrepancy  existed  in  a  summons  raised  in  the 
Court  of  Session,  between  the  date  of  the  writ,  by  refbrenee 
to  the  year  of  the  King's  reign,  specified  in  vrriting,  and  the 
date  subjoined  in  figures,  as  the  date  of  signedng — Circmn- 
stances  in  which  held,  that  a  defender  was  barred,  persomaU 
exeeptione,  at  a  distance  of  rime,  from  stating  such  objection 
to  the  validity  of  the  summons.  Stated  Mter  by  the  Coort, 
that  a  disagreement  of  that  nature,  between  the  two  dates^ 
does  not  amount  to  a  nullity ;  and  that  there  is  no  aathority 
for  holding  that  two  dates  are  essential  to  the  validity  of  a 
summons,  p.  331. 

Title  to  Pursue— Tailzie — Reduc- 


tion— Expenses— A  party  possessing  two  cfaaracters,  viz., 
heiress  of  entail  and  provision,  and  also  the  beneficiary  under 
a  trust  conveying  the  same  lands  as  in  the  entail,  brought  an 
action  of  reduction  of  certain  deeds,  UbelHng  only  her  dharac- 
ter  of  heiress  of  entail  and  provision  as  the  title  to  pursue. 
The  summons  of  reduction  contained,  in  one  of  the  reasons 
of  reduction,  a  narrative  of  the  nature  of  the  tmat-deed — 
Held,  1.  That  she  could  not  claim  the  character  of  beneficiary 
under  the  trust,  in  the  action  as  liud,  in  respect  the  trust-deed 
was  not  libelled.  2.  That  the  omission  in  the  title  eoold  not 
be  remedied  by  a  reference  to  one  of  the  reasons  of  reduction 
which  narrated  the  trust-deed.  3.  An  ofier  to  amend  the 
libel  unanimously  refused,  in  respect  that  the  omission  was  a 
fundamental  rire,  and  that  it  was  incompetent  to  engraft  a 
new  title  to  pursue  on  a  summons,  which  ought  to  have 
libelled  on  it  at  first ;  and,  4.  The  action  accordingly  dis- 
missed, with  expenses,  p.  364. 

Tutor  and  Cnrator — Pnpil' — Ex- 


penses— Where  a  summons,  raised  in  name  of  a  pnpil,  with 
concurrence  of  his  father,  and  he  as  administrat<v-in-law  fer 
the  son,  concluded  that  the  defender  ongiit  and  should  be 
decerned  to  make  payment  to  the  pujnl  dxredbf^  instead  of 
the  ordinary  method,  where  a  pupil  and  his  administrator-in- 
law  are  pursuers ;  and  the  Sheriff  dismissed  the  action,  in  re- 
spect the  summons  concluded  for  payment  to  a  pupil,  who 
had  no  persona  standi ;  the  Court  in  an  advocation,  reveraaig 
that  judgment,  (1.)  remitted  to  the  Sheriff  to  alter  the  inter- 
locutor complained  of;  and,  (2.)  found  the  advocator  entitled 
to  costs,  p.  73.  1^ 

-TITLE  TO  SUE— Society— Social  Firm— Ac-  ' 


tion  at  the  instance  of  a  social  firm,  without  spedlying  the 
names  of  the  individual  partners,  sustained,  notwithstanding 
an  objection  that  there  was  both  a  dissolved  and  snbsiating 
companv  under  the  same  sodal  firm,  p.  %9, 

.WAKENING    AND    TRANSFERENCE- 


Entail — Recording — Contravention — Adjudger —  Declarator 
of  Irritancy — An  heir  of  entail  in  possession  having  contracted 
debts  before  the  recording  of  the  entail,  which  were  nuide 
real  by  adjudication  after  the  deed  was  recorded ;  and  the  hdr 
next  substituted  to  him  brought  a  declarator  cf  irritancy  to 
void  his  right,  but  he  died  before  the  case  was  debated :  and, 
on  a  lapse  of  rime,  the  pursuer,  to  whom  the  succession  bad 
opened,  raised  an  acHon  to  waken  the  original  action  of  de- 
clarator and  to  transfer  in  staiu  gao,  and  called  the  represea- 
tatives  of  the  alleged  contravener,  as  well  as  the  adjndgers — 
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Held  that,  quoad  the  a^judgera,  the  action  of  transference 
was  incompetent, — the  ground  of  the  dedsion  being,  that  the 
Court  had  previously  decided  in  a  previous  relative  case,  that 
an  unrecorded  entail,  as  it  does  not  give  the  notice  required 
by  Statute,  is  of  no  force,  and  in  pari  eagu  ¥ath  a  non-exist- 
ent entail,  in  reference  to  third  parties  contracting  with  the 
heir  in  possession,  p.  439.    " 

PROC£SS>-See  A.  S.,  I7th  Jubf  1764.  Agent  and  Client. 
Aliment,  Arbitration,  Bankrupt,  Bill  of  Exchange,  Cau- 
tion, Cemo,  Church,  Con^i>ensation* .  Competition.  Con- 
firmation.  Curator  Bonis,  bamagcB,  Deed.  Destination, 
EntaiL  Expenees,  Factor  Loco  Tutoris,  Guarantee,  Evi- 
dence, Hueband  and  Wife,  Inhibition,  Interdict,  Breach 
of.  Judicial  Factor,  Jury  Cauee,  Jury  Cause,  Dismissal 
of  landlord  and  Tenant,  Liability,  Mandate,  Master  and 
Servant.  Messenger-at-Arms,  Outlaw,  Parent  and  Child. 
Partition  and  Sale,  Proof  Poors'-RolL  Banking  and 
Sale.  Res  Judicata.  Road,  Seduction,  Statutes,  1695,  e. 
24;  1696,  c.  26;  50  Oeo.  III.  c.  69;  6  Geo,  IV.  c  48; 
6  am/  7  Gul,  IV,  c.  ^.   Teinds. 

PRODUCTION— See  Process, 

PROHIBITIONS—See  Entail. 

PROOF — Circumduction — Reprobator — Res  Noviter  —  Cir- 
cumstances in  which,  in  a  declarator  of  marriage  and  legiti- 
macy, ft  witness  for  the  defenders  having  deponed,  on  her 
crosa-examination,  that  she  was  the  wife  of  a  certain  indivi- 
dual ;  and  the  pursuers  not  having  protested  for  reprobator, 
but  allowed  circumduction  to  be  made ;  and  having  there- 
after, on  the  ground  of  res  noviter  veniens  ad  notitiam,  ap- 
plied for  leave  to  adduce  proof  that  the  witness  was  not,  and 
knew  that  she  was  not,  the  wife  of  the  individual  she  had 
named.  The  House  of  Lords  (affirming  the  judgment  of  the 
Court  qf  Session)  refused  to  allow  this  proposed  additional 
proof  to  be  led,  p.  465. 

■  Compensation — Bill  of  Exchange — 1.    An  illiquid 

claim  of  damage  cannot  be  pleaded  in  compensation  of  a  liquid 
debt.  2.  Where  a  party  sgrees  to  renew  a  bill  upon  receiv- 
ing a  fortnight's  premonition,  and  where  the  holder  calls  by 
letter  upon  the  acceptjer  to  say  whether  he  desires  a  renewal, 
it  is  irrelevant  for  the  latter  afterwards  to  aver  that  a  verbal 
answer  requiring  such  renewal  was  returned,  p.  106. 

Evidence — Agent  and  Client — Partial  Counsel — 


Circumstances  in  which  the  Court  repelled  an  olijection  of 
partial  counsel  stated  to  the  admissibility  of  the  evidence  of 
an  agent  formerly  employed  in  reference  to  the  subject-matter 
of  the  action,  p«  203. 

Evidence — ^Bill  of  Exceptions — Expenses—A  docu- 


ment, purporting  to  be  "  an  account-sales,  charges  on,  and 
nett  proceeds"  of  a  quantity  of  coffee,  signed  by  a  party 
ostensibly  the  salesman — Held  inadmissible  evidence  to  be 
laid  before  a  jury,  in  an  action  of  resting-rowing,  in  reference 
to  a  certain  slupment  of  coffee — no  evidence  having  been  ad- 
duced to  prove  that  the  party  signing  the  document  had  in- 
serted the  items  of  account,  or  any  of  them,  in  the  document. 
The  Court  accordingly  granted  a  new  trial  on  a  bill  of  excep- 
tions, and  found  the  exceptors  entitled  to  the  expense  of  dis- 
cussing the  bill  of  exceptions,  p.  270. 

I^^L •>  Evidence — Bill  of  Exchange — Assignation — Pay- 

^^  ment — Cautioner — Relief — An  obligant  in  a  bill  claimed  re- 
lief against  the  other  obligants,  as  having  paid  for  their  be- 
hoof, but  was  unable  to  produce  an  assignation  from  the 
holder,  who  was  dead,  to  whom  payment  was  alleged  to  have 
been  made — Circumstances  in  which  the  Court,  the  bill  hav- 
ing gone  aaiissing,  rejected  the  chum,  although  supported  by 
an  assignation  from  the  son  of  the  party  to  whom  payment 
was  alleged  to  have  been  made,  p.  587- 

Evidence — Hearsay  —  Witness — Admissibility-^In- 


terest — Master  and  Servant — Process — In  a  question  as  to 
the  liability  incurred  for  the  loss  of  a  parcel  sent  by  a  public 
coach,  where,  in  the  proof,  certain  witnesses  deponed  as  to 
hearsay  derived  from  the  porter  who  was  said  to  have  deliver- 
ed the  parcel,  and  who  had  died  before  the  proof — Objection 
repelled,  that  no  proof  was  adduced  that  the  master  of  the 
coach  had  discharged  the  porter  of  liability,  p.  344. 

SCOTTISH  JURIST. 


PROOF— Evidence— Obligation— Oath  of  Reference— Asaig- 
nation-^Diligence — Arrestment — Process — A.  was  due  B.  a 
sum  of  money,  and  it  was  alleged  that  B.  gave  A.  verbal  au- 
thority to  pay  C,  and  that  A.  engaged  to  pay.  After  this  al- 
leged engagement,  D.  arrests  in  A.'s  hands — Circumstances 
in  which  held,  that  it  was  incompetent  to  prove,  in  prejudice 
of  the  arrester,  by  the  oath  of  the  common  debtor,  that  he, 
A.,  had  engaged  to  pay  C,  p.  489. 

1 Evidence — Witness — In  a  jury  trial,  as  to  the  \e* 

gality  of  fishing  salmon  by  stake-nets  in  a  sitiution  alleged 
to  be  protected  by  Statute,  a  witness  was  adduced,  who  bad 
scientifically  surveyed  the  firth  or  basin  where  the  engines 
were,  and  made,  after  the  survey,  a  report  to  the  pursuers  of 
the  action,  who  had  employed  him  in  regard  thereto :  he  had 
inserted  jottings  on  the  margin  of  a  printed  copy  of  that  re- 
port, with  a  view  to  assist  him  in  his  examination  as  a  wit- 
ness, and  to  the  report  and  notes  he  referred  in  giving  evi- 
dence ;  he  however  deponed,  that  he  had  bis  original  note- 
book with  him  in  the  box,  and  that  though  the  jottings  were 
not  there,  their  materials  were.  Objection  taken,  that  as 
neither  the  report  nor  notes  were  made  at  the  time  of  the 
survey,  it  was  incompetent  for  the  witness  to  refer  to  them 
at  the  trial.     The  Court  repelled  the  objection,  p.  409. 

Process — Relevancy  —  Collusion — Relief — A.  sued 


B.  for  payment  of  a  sum  of  money,  and  B.  was  found  liable, 
under  a  reservation  of  his  right  to  bring  an  action  of  relief 
against  a  public  body,  alleged  to  be  subsidiari^  liable ;  and  B. 
brought  this  action  of  relief,  calling  C.  and  D.,  members  of 
the  body,  who,  it  was  alleged,  were  liable  in  relief  specially, 
in  respect  that  A.  had  litigated  in  collusion  with  them ;  and 
that  the  sum  for  which  A.  got  decree,  was  truly  due  to  C. 
and  D. — Held,  in  the  circumstances,  that  the  averments  of 
collusion  were  relevant  in  the  action  of  relief,  p.  262. 

Witness — Admissibility — In  an  action  of  proving  the 


tenor  of  a  will,  a  witness  examined  in  Jamaica  having  pre- 
viously made  affidavit  as  to  the  subject-matter  of  his  evidence 
— Held  no  objection  to  his  admissibility,  p.  615. 

Witness — Admissibility — Malice — Enmity — Process 


— Circumstances  in  which  an  objection  to  the  admissibility 
of  a  ¥atness,  on  the  head  of  malice  or  enmity,  repelled,  though 
the  witness  admitted  at  the  trial  that  he  had  used  violent 
expressions  against  the  pursuer  in  reference  to  the  action, 
and  after  he  had  been  preoognosced,  p.  53. 

Witness — Admissibility — Process-<.Interest — In  an 


action  at  the  instance  of  a  bankrupt  and  his  trustee,  before 
trial  of  the  cause  by  a  jury,  the  Court  having  been  moved  to 
strike  out  of  the  issue  the  bankrupt's  name,  as  having  no  in-, 
terest — ^motion  refused ;  and  an  objection  to  the  admissibility 
of  the  bankrupt's  brother-in-law  as  a  witness  on  the  trial, 
sustained,  p.  51. 

Witness — Competency — Incompetent,  after  a  wit- 


ness has  been  examined  in  causa,  and  has  answered  a  specific 
question,  to  impugn  his  evidence,  by  proving  that  he  has 
sworn  fidsely,  by  another  witness  in  the  cause,  p.  45. 

Witness  —  Competency  —  Diligence  —  Messenger's 


Execution — Sist — In  an  action  of  reduction  of  an  execution, 
of  sist,  the  competency  of  the  messenger,  who  had  signed  the 
execution,  as  a  witness  for  the  pursuer,  sustained ;  and  2d, 
Held  not  a  sufficient  objection  to  the  admissibility  of  a  vrit- 
ness,  that  he  had  been  convicted  of  forgery,  p.  195. 

See  Bankrupt.  Bill  of  Exchange.  Damages,  Deed. 


Discharge,  Presumed.  Divorce.  EntaiL  Evidence.  Forgery, 
Fraud,  Husband  and  Wife.  Insurance.  Jury  Cause.  Jury 
Trial.  Master  and  Servant,  Nuisance.  Obligation.  Parent 
and  Child.  Parole.  Prescription,  Triennial.  Process,  Road. 
Slander.    Teinds.    Title  to  Pursue. 

PROPERTY — Exclusive  Right — Possession— Dechirator,  p. 
425. 

See  Possession. 

PROTECTION— See  Process. 

PROVISIONS  TO  CHILDREN— See  EnlaiL  Parent  and 
Child.  Succession. 

PROVISIONS,  LAPSING  OF— See  Marriage- Contract. 

PUBLIC— Sec  Nuisance. 
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PUBLIC  BODY— See  TUle  to  Pursue. 
PUBLIC  OFFICE— See  Town- Clerk, 
PUNISHMENT— See  Interdict,  Breach  of, 
PUPIL — See  Factor  Loco  Tutorh,  Minor,  Process, 
PURGATION— Sec  Entail 

R 

RANKING  AND  SALE— Proce«»— Where  a  procew  of  rank- 
ing and  saHe  is  before  the  Inner-House,  on  a  prepared  state 
and  memorial  and  abstract,  the  eompetent  form  of  procedure, 
to  determine  whether  certain  lands  are  or  not  erroneously 
comprehended  in  the  ranking,  is  to  present  an  incidental  pe- 
tition to  the  Court,-  craring  that  the  lands  alleged  to  be  im- 
properly included  may  be  struck  out  of  the  process,  p.  136. 

Sec  Agent  and  Client,  Process, 

REAL  INJURY— See  Cessio. 

KECAL — See  Arrestment,  Diligence,  Factor  Loco  Tutorh, 

DECLAIMING  NOTE— See  Bankrupt,  Process, 

RECORD— See  Process, 

REDGORTON— Augmentatioti  to  the  Minister  of,  p.  120. 

REDUCTION— See  Arbitration,  Damages.  Deed.  Entail. 
Fraud.  Minor,  Outlaw.  Prescription,  Quinquennial,  Process, 
Statutes,  6  Geo.  IV,  c.  48,  and  1695;  c.  24.   Teinds. 

REDUCTION-IMPROBATION— See  Minor,  Process, 

REFERENCE— See  Arbitration. 

REGISTRATION— See  Entail, 

RELATIONSHIP— See  £t;u2(f]t{%.  Husband  and  Wife.  Parent 
and  Child, 

RELEVANCY— See  Damages.  Parent  and  Child.  Process. 
Proof, 

RELIEF — See  Discbarge.  Guarantee,  Messenger-at-Arms. 
Obligation,  Proof,  Statute,  39  and  40  Geo,  III,  c.  88. 
Teinds, 

REMIT  TO  PERSON  OP  SKILL— See  Process. 

REMO VIN G  —  Heritable  Creditor— Sale— Clause— Where  a 
party  was  infeft  in  **  all  and  haill  that  back  house'* — Circum- 
stances in  which  his  right  was  held  to  extend  beyond  the  ex- 
tremity of  a  measurement  specified  in  the  titles,  so  as  to 
entitle  him  to  remove  the  occupant  from  the  whole  subjects, 
p.  165. 

■■ See  Landlord  and  Tenant.  Process, 

RENT— See  Heritable  Creditor. 

RENTAL— See  Teinds, 

REPAIRS— See  Church. 

REPARATION— Jury  Trial— Damages— Assault-^Damages 
of  £20  awarded  by  a  jury  for  an  assault,  p.  408. 

Jury  Trial — Damages  —  Road  Trustees — 

Toll-Dues —  A  tacksman  of  toll-dues  leviable  on  a  turnpike, 
brought  an  action  of  damages  against  the  trustees,  subsuming 
that  they  had  held  out  to  him  that  he  was  to  have  right  to 
levy  toll  on  a  particular  side-road,  but  that  it  had  been  im- 
properly shut  up  by  them^Circumstances  in  which  a  jury 
found,  that  the  tacksman  had  been  led  to  believe  that  it 
formed  part  of  the  subjects  let,  and  awarded  £30  of  damages 
in  consequence  of  the  stoppage,  p.  406. 

See  Damages,  Jury  Cause.    Messenger-at" 


Arms,   Oppression, 

REPETITION— See  Entail. 

REPROBATOR— See  Process,  Proof, 

REPUTED  OWNERSHIP— Debtor  and  Creditor— Contract 
— Circumstances  in  which  the  Court  expressed  their  opinion, 
that  a  creditor  had  tio  title  to  attach  articles  of  furniture,  on 
the  plea  of  reputed  ownership,  and  that  it  was  of  no  conse- 
quence that  the  debt  was  contracted  prior  to  the  execution  of 
the  settlement  destining  the  articles,  p.  422. 

See  Testament. 

RESERVATION— See  Process. 

RESERVED  POWER— See  Deathbed.  Discharge,  Pre- 
sumed. 

RES  INTER  ALIOS— See  Nuisance. 

RKS  JUDICATA— Foreign  Decree— Exception— Held  that  a 
foreign  decree  is  not  of  the  same  authority  as  a  final  decree 
of  the  Courts  of  this  country,  and  can  only  be  considered  as 
nlfordiiig  prima  facie  evidence  of  the  truth  and  justice  of  a 


daim  founded  on  it:  And  opinion  by  certain  of  the  Judges, 
that  it  is  liable  to  be  impugned,  not  merely  by  proof  of  want 
of  jurisdiction  in  the  Court  from  which  it  issued,  or  of  its 
having  been  pronounced  in  absence  of  the  defender,  or  of 
material  irregularities  and  informalitieB  in  the  course  of  the 
proceedings,  but  also  by  proof  of  its  having  proceeded  on 
error  of  fiict,  or  even  on  error  of  law,  more  especially  where 
the  law  applicable  to  the  case  was  not  the  proper  law  of  the 
country  where  the  suit  was  tried  and  determined,  p.  273. 
RES  JUDICATA— Multiplepoinding—Giiaraiitee--Aeoouiit- 
ing — Bankrupt — A.  having  assigned  a  policy  of  inaurance  for 
£3000  to  the  extent  of  £2000,  in  security  of  advances  to  be 
made  by  B. ;  and  C.  guaranteed  the  regular  payment  of 
premiums^  and  the  balance  of  interest  on  these  advances ;  and 
at  A.*a  bankruptcy,  the  advances  amounted  to  £1860;  and 
B.,  in  a  multiplepoinding  brought  by  the  insoranoe  company, 
recovered  the  sum  of  £2000  assigned — C.  being  preferred 
after  him  to  fNiyment  of  premiums  and  interest  on  advances; 
and  B.  brought  an  action  against  C.  for  payment  of  a  year's 
interest  due  on  the  advances,  and  for  payment  of  a  hill  of 
£300,  advanced  to  A.  after  he  was  sequestrated — Held,  1. 
That  the  procedure  in  the  maltiplepoinding  formed  no  res 
judicata,  to  the  effect  of  barring  an  investigation  of  B.'sdaim 
in  the  action  brought  by  him.  2.  That  in  the  eircumttances^ 
the  £300  bill,  advanced  to  A.  after  his  bankruptcy,  must  be 
be  held  to  be  a  separate  transaction,  not  affecting  C.»  and, 
therefore,  held  not  to  be  covered  by  the  gnarantee ;  and,  3. 
That  the  excess  of  the  £2000  drawn  by  B.  in  the  maltiple- 
poinding, was  imputable  in  payment  of  the  istereat  fiiUing 
due  on  advances  covered  by  the  poBcy  and  guarantee  by  C^ 
p.  229. 

-Title  to  Exdttde — Competency — Verdict 


Sub  Modo -^Supplementary  Action — Proof — ] 
issue  arising  out  of  an  action  of  redaction  at  A.'9  inataaoe 
against 'B.,  being  sent  to  a  jury  to  try  whether,  in  defrand  of 
A.*8  right,  a  sum  of  £500  was  wrongfully  uplifted  from  bank 
and  delivered  to  B.,  and  whether  B.  was  debtor  in  said  sum ; 
and  a  verdict  having  been  returned  in  B.'s  fiivour,  subject,  of 
consent,  to  a  judidsd  minute,  wherein  B.  admitted,  that  not- 
withstanding the  verdict  in  his  favour,  it  should  he  compe- 
tent for  A.  to  prove  that  the  £fiOO  referred  to,  was  the 
money  of  the  late  C,  but  subject  to  all  answers  wlodi  he  B. 
could  make  thereto — Held  that  the  verdict,  subject  to  the 
minute,  formed  no  bar  to  A.  bringing  an  action  nipplementary 
to  the  original  reduction  (and  which  proceeded  on  a  nearly 
similar  statement  to  the  one  in  the  original  action),  to  have 
certain  facts  and  conditions  dedared  in  relation  to  the  said 
£500,  p.  137. 

RES  LITIGIOSA— See  Landlord  and  Tenant. 

RES  NOVITER— See  Process.  Proof. 

RESTING-OWING— See  Evidence. 

RESTITUTIO  IN  INTEGRUM— See  Entail 

RETENTION— See  Competition,  Executor. 

RETOUR— See  Prescription,  Vicennial 

REVENUE— See  Stamp, 

REVOCATION— See  Deathbed,  Dividend  CBank\  Term  tf 
Payment  of,  p,  74.  Marriage^  Contract.   ThaL 

ElSK^See  Bill  of  Exceptions.  Liability, 

ROAD— Servitude,  p.  46. 

Servitude — Prescription—  Proof —  Process —  Posses- 
sory Judgment — Bounding  Cliarter — Parts  and  Pertinents — 
1.  A  party  alleging,  and  admitted  to  prove,  the  existence  for 
upwards  of  forty  years  from  the  date  of  his  action,  or  for  tioe 
immemorial,  of  a  public  road,  patent  to  him  and  to  the  H^es 
in  general,  cannot  ask  judgment  in  his  favour  to  a  different 
effect,  and  upon  a  proof  tending  to  establish,  instead  of  a  pre- 
scriptive right  to  a  public  road,  a  mere  possessory  title  to  a 
servitude  of  passage  over  the  property  of  another.  2.  A 
party  holding  lands,  for  the  use  of  which  he  asrcrted  a  right 
to  a  servitude  of  passage,  held  not  entitled,  on  a  proof  ol 
possession  for  more  than  seven  years,  to  a  posseeaorj  jm^- 
ment,  in  respect  he  held  his  lands  on  a  proper  boondh^ 
charter,  without  any  clause  of  parts  and  pertinents,  and  had 
produced  no  grant  or  other  title  to  which  the  posaesaga 
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could  be  ascribed,  and  faflcd  to  make  out  immemorial  posses- 
sion, p.  528. 

ROAD  TRUSTEES— See  Jury  Cause,  Obligation,  Repara- 
tion, 

ROUP,  ARTICLES  OF— See  Contract, 

ROYAL  BURGH— See  Process, 

ROYAL  GRANT,  PARLIAMENTARY  RATIFICATION 
OF — See  Corporation, 

RUNNING  STREAM— See  Nuisance, 

S 

SABBATH— See  Master  and  Servant, 

8ALE_See  BUI  of  Exceptions.  Contract,  Breach  of,  DHL- 
ffenee.  Lien,  (SALE  BY  AUCTION)— See  Diligence, 
EniaU,  Heritable  Creditor,  Liabilitg.  Principal  and  Agent. 
Removing,    Drust,    Trust^Deed.   Trustee, 

SALMON-FISHING,  ILLEGAL  MODE  OF— Suspension 
and  Interdict — Stream-Fishing — Wbere  a  mode  of  salmon- 
fishing  (in  the  river  Spey),  called  stream -fishing,  by  spearing 
the  fish  within  an  inclosure  formed  by  dykes  built  across  the 
stream,  was  adopted,  and  where,  in  several  instances,  these 
dykes  or  cairns,  as  they  were  called,  being  constructed  on 
opposite  sides  of  the  stream,  narrowed  the  current  of  the 
river,  and  impeded  the  progress  of  the  fish  :  interdict  granted 
by  the  Lord  Ordinary  (after  passing  the  bill),  as  also  an 
order  to  demolish  the  buildings  complained  of— which  inter- 
locutor was  redaimed  against,  but  eventually  acquiesced  in 
by  the  respondents,  p.  7. 

— Stake-Nets— Yairs— Statutes,   1424, 

c  12;  1427,  c.  6;  1469,  c.  38;  1477,  c.  73;  1488,  c.  16; 
1489,  e.  15;  1563,  c.  68;  1579,  c.  89;  1581,  c.  3;  1685, 
C.20;  1696,  c.  35;  1698,  c.  3;  1705,  c.  12— Circumstances 
in  which  held  by  a  jury,  that  the  basin  which  extends  from 
the  Soters  of  Cromarty  to  the  town  of  Dingwall,  at  or  near 
which  the  river  Conon  debouches  into  the  basin,  is  protected 
by  the  several  Statutes  prohibiting  fishing  for  salmon  by  fixed 
niachinery  in  certain  situations,  and  consequently,  that  stake- 
nets,  bag-nets,  and  yairs,  placed  in  the  basin  or  firth  of  Cro- 
marty for  the  capture  of  salmon,  from  the  Suters  of  Cromarty 
to  the  town  of  Dingwall,  are  illegal,  as  being  in  a  situation 
proliibited  by  Statute,  p.  409. 

.  See  Bona  Fide  Possession. 


SALMON-FISHING  STATUTE— See  Aliment. 

8  A  SINE — Infeftment —  Unum  Q  uid — Multi  plepoinding — Cir- 
cumstances which  were  held  not  to  derogate  from  the  esta^ 
blisbed  principle,  that  infeftment  taken  on  any  part  of  several 
heritable  subjects,  which  are  conterminous,  coming  of  the 
same  superiors  and  authors,  and  held  by  the  same  tenure,  is 
a  good  infeftment  fiir  the  whole,  p.  292. 

SCHOOLMASTER— See  Process,    Statute  1696,  c.  26. 

SEA-SHORE— Title  to  Pursue— Accessories — Parts  and  Per- 
tinents—  Possession — Kelp — Declarator — Opinion  of  the 
Judges,  that  a  grant  of  lands  on  the  sea  coast,  with  part  and 
pertinent,  where  de  facto  the  sea  is  the  boundary,  though  the 
lands  are  not  described  in  the  titles  as  being  bounded  by  the 
sea,  carries  the  sea-beach  as  a  part  and  pertinent,  if  imme- 
morially  and  exclusively  possessed  as  such,  unless  the  sea- 
shore have  been  reserved  in  the  titles  for  public  purposes ; 
and  consequently,  shell^sand,  kelp,  and  marine  plants  found 
on  the  beach,  follow  as  accessories,  except  in  so  fiir  as 
another  party  may  have  prescribed  right  to  gather  them,  p. 
261. 

SEDUCTION — Damages — Process — Summons — Conclusions 
— in  An  action  concluding  alternatively  for  declarator  of  mar- 
riage, or  for  damages  for  seduction ;  themarriage  having  been 
negatived — Held  that  there  was  no  sufficient  proof  to  warrant 
damages  for  seduction.  Observed  on  the  bench,  that,  in  an 
action  of  damages  for  seduction,  it  must  be  set  forth  in  the 
libel  that  seductive  arts  were  used,  p.  561. 

SEISIN—See  Multiplepomding, 

SEMIPLENA  PROBATIO— See  Parent  and  Child. 

SEQUESTRAT10N~See  Bankrupt.  Prescription,  Qkiji- 
qttennial, 

SERVICE- See  Evidence.  Process.  Statute,  1695,  c.  24. 


SERVITUDE— Pasturage,  Right  of— Loch— Held,  1.  That  a 
party  who  had  tight  to  a  servitude  of  pasturage  over  the 
margin  and  alvens  or  ground  of  a  loch,  periodically  left  dry 
by  the  recess  of  the  water,  was  not  entitled  to  cut  and  carry 
off,  or  make  into  hay,  the  grass  or  herbage  on  the  ground  of 
the  servient  tenement,  except  in  so  far  as  unavoidable  in  cut- 
ting rushes  or  reeds,  and  interdict  granted  accordingly.  2. 
In  the  circumstances  of  the  casCi  sprits  or  sprats,  a  species  of 
grass  used  as  fodder,  held  not  to  be  comprehended  under  the 
term  reeds  or  bulrushes,  p.  160. 
■     ■ See  Road. 

SESSION-CLERK— Banns— Statute,  5  Geo.  IV.  c.  90— 
Found,  with  regard  to  the  Government  Churches  erected  in 
the  highlands  and  islands  of  Scotland,  under  authority  of  the 
Statute  5  Geo.  IV.  c.  90,  that  although  the  districts  set  apart 
to  them  were,  by  Act  of  Assembly,  May  1833,  declared  to 
be  disjoined  quoad  sacra  from  the  originsd  parishes,  the  ses- 
sion-clerks of  the  original  parishes  are  alone  entitled  to  exact 
fees  for  proclamations  of  baims  and  registrations  of  baptisms 
in  these  districts,  p.  5. 

SET-OFF— See  Bti/o/'JB^aii^e.   Compensation. 

SHAMBLES~See  misance. 

SHERIFF  COURT— See  Process. 

SIGNET_See  Process. 

SIGN-MANUAL— See  Process. 

SIST— See  Proof 

SKAT  LANDS_See  Udal  Righu. 

SLANDER,  VERBAL— Malice— Proof— Circumstances  in 
which  the  Court  assoilzied  the  defender  from  an  action  of 
damages  for  verbal  slander. — Stated  obiter,  that  the  evidence 
of  a  party,  sent  as  a  peace 'maker  to  an  individual  in  regard  to 
a  dispute,  is  inadmissible,  in  proof  of  what  the  individual  said 
in  reference  to  the  matter,  p.  285. 

SMALL  DEBT  ACT-^See  Process.  Statute  6  Geo.  IV.  c. 
48. 

SOCIETY—See  Process. 

SOLIDUM  ET  PRO  RATA— See  Adoocation.  LiabilUg. 

SPES  SUCCESSIONIS~.S«e  P^ent  and  Child.  Testa- 
ment, 

STAKE-NETS— See  Salmon-fishing. 

STAMP — Pars  Judicis— Revenue — Observed  on  the  bench, 
1.  That  where  a  question  arises  as  to  the  party  who  shall 
first  bear  the  expense  of  procuring  the  proper  stamp  to  be 
attached  to  unstamped  documents,  the  rule  is,  that  the  per- 
son who  proposes  in  the  outset  to  have  it  done  shall  first 
bear  it,  reserving  the  ultimate  question  of  expenses  to  the 
issue  of  the  cause.  The  apportionment  then  appears  to  be 
regulated  by  the  fact,  whether  or  not  one  or  both  of  the 
parties  have  taken  benefit  by  the  document :  2.  That  a  party 
was  not  liable  in  any  part  of  the  expense  of  stamping,  when 
he  judicially  stated  that  he  was  willing  that  his  case  should 
be  decided  without  reference  to  the  document  proposed  to  be 
stamped,  p.  521. 

■    See  Landlord  and   Tenani.     Obligation.    Suspen- 
sion. 

STATUTE— See  Master  and  Servant.   Obligation. 

STATUTES,  (Salmon-Fishing)  1424,  c.  12  ;  1427.  c.  6  ; 
1469,  c.  38;  1477,  c  73;  1488,  c.  16;  1489,  c.  15;  1563, 
c.  68;  1579,  c.  89;  1581,  c.  3;  1685,  c.  20;  1696,  c.  35 ; 
1698,  c  3;  1705,  c  12— See  Salmon- Fishings. 

— ^  1579,  c.  70 — See  Master  and  Servant, 

1617,  c.  13 — See  Prescription,  Vicennial. 

1617,  c.  14-~See  U/timus  Hares, 

1661,  c.  24— See  Parent  and  Child. 

1672— See  Process. 

1681 — See  Deed,  Entail,   Guarantee. 

1685,  c.  5  and  22— See  Entail. 

1690,  c.  21— See  Master  and  Servant. 

1695,  c.  5 — See  Cautionary  Obligation, 

1695,  c.  24 — Apparent  Heir  more  than  Three 

Years  in  Possession — Cognition — Burgage — Reduction — Ser- 
vice— Process— Title  to  Sue — A.  took  up  a  burgage  pro- 
perty, conveyed  to  him  by  his  ancestor,  and  died  without 
making  up  a  title,  but  leaving  u  settlement,  ronveying  the 
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subjects  to  his  fourth  son,  B. ;  whom  failing,  to  his  third 
son  C. ;  whom  failing,  to  D.  B.  possessed  on  apparency, 
and  died  without  having  expede  a  title,  and  without  issue  ; 

C.  then  succeeded,  who  was  heir  of  conquest  to  B.»  and  had 
himself  served  nearest  and  lawful  heir  to  B. ;  and  on  his  re- 
tour,  he  resigned  in  the  hands  of  die  Bailies  of  the  burgh  the 
lands  contlfdned  in  A/s  settlement,  and  was  infeft  more  burgi; 
after  which  he  executed  a  settlement  of  the  subjects  oo  his 
wife  in  liferent,  and  then  died,  having  been  in  foesesaion 
nine  years.  D.,  passing  1^  C,  had  himself  served  heir  of 
provision  to  B.,  under  A/s  settlement,  and  then,  subsuming 
that  C.'s  service  was  inept,  in  respect  that  it  was  not  a  ser- 
vice in  the  character  of  heir  of  provision,  brought  an  action 
to  reduce.  C.'s  titles,  and  the  liferent  provision  in  favour  of 
C.'s  widow — Held,  that  C.  baring  been  more  than  three 
years  in  possession,  D.  could  not  pass  by  C,  without  satis- 
fying the  provision  in  favour  of  his  widow,  which  must  be 
presumed  to  be  onerous,.^the  onus  being  on  D.  to  redargue 
the  presumption  of  onerosity — Circumstances,  also,  in  which 

D.  was  held  to  have  no  title  to  pursue,  p.  450. 
STATUTE,  1096,_See  Trust,  Cotutitutiimof, 
1696,  c.  26,  and  43  Geo.  III.  c.  54,  §  8  and  11 

— Schoolmaster —  Process —  Suspension —  Competency — Ju- 
risdiction— Justices — 1.  Circumstances  in  which  it  was  held, 
that  where,  in  terms  of  Statute,  43  Geo.  III.  c.  64,  §  II, 
the  heritors  of  a  parish  appointed  two  additional  teachers 
within  it,  besides  the  proper  parochial  schoolmaster,  and 
burdened  themselves  urith  the  full  salary  of  600  merks, 
which  was  divided  among  the  three  teachers,  the  parochial 
schoolmaster  was  jitiU  entitled  tathe  statutory  accommodations 
of  school-house,  house  and  garden,  although  the  said  1 1th 
section  exempts  the  heritors  from  providing  these  acconunoda- 
tions  **  for  the  teachers,  among  whom  the  salary  is  to  be 
divided,  in  manner  foresaid."  2.  Competent,  in  these  cir- 
cumstances, for  the  schoolmaster  to  apply  to  the  Quarter- 
Sessions  of  the  Justices  of  the  Peace,  under  Statute  43  Geo. 
III.  c.  54,  §  8,  for  his  accommodations.  3.  The  Justices  held 
entitled  to  consider  the  chiim  of  exemption  by  the  heritors, 
and  the  decision  of  the  Justices  final,  and  not  sulgect  to  review 
by  suspension,  p.  308. 

^ 10  GEO,  III.  c.  51 —See  EntaiL 

39  and  40  GEO.  III.  c.  88-- Construction- 


Poors*  Rates — Liability — Relief— Barony  Parish  of  Glas- 
gow— Found,  that  according  to  the  construction  of  the  Act, 
89  and  40  Geo.  III.  c.  88,  the  lands  of  Ramshom  and 
Meadowfhif,  lying  within  the  Barony  parish,  and  annexed  by 
these  Acts  to  the  royalty  of  the  city  of  Qhisgow,  and  the 
owners  and  occupiers  of  these  lands,  or  of  the  houses  and 
buildings  thereon,  are  not  relieved,  in  respect  of  the  said  an- 
nexation, from  thdr  previous  liability  for  the  assessments  for 
the  support  of  the  poor  of  the  Barony  parish,  along  with  the 
owners  and  occupiers  of  other  hinds  within  the  parish  ;  and 
that  the  Magistrates  and  Town  Council  of  Glasgow  are 
bound  to  relieve  the  owners  and  occupiers  of  the  annexed 
lands,  and  houses  and  buildings  thereon,  of  the  whole  of  the 
assessments  for  the  support  of  the  poor  of  the  Barony  parish 
from  the  funds  of  the  community  of  the  dty,  p.  428. 

, 42  GEO.  III.  c.  116— See  EntaiL 

43  GEO.  III.  c.  141 ;  9  Geo.  IV.  c.  19;  2  Geo. 


IV.,  and  1  Gul.  IV.  c,  37— See  Damages, 

50  GEO.  III.  c.  69— Jurisdiction— Process- 


Suspension — A  bill  of  suspension  presented  of  a  distress  exe- 
cuted for  arrears  of  conversion-money,  under  a  Statute-La^ 
hour  Act,  on  allegations  of  irregularities  in  procedure,  both 
in  the  making  up  the  lists  of  assessment,  and  in  the  diligence 
and  th^  procedure  had  for  its  recovery,  refused  as  incompe- 
tent, in  respect  of  the  provisions  of  the  Statute, .  which  were 
held  to  protect  the  diligence  from  suspension  on  such  grounds, 
and  to  afford  other  modes  of  redress,  p.  225. 

54  GEO.  IIL  c.  137.  §  59— See  Bankrupt. 

55  GEO.  in.  c.  42;  59  Geo.  IIL  c.  35;  6 


Geo.  IV.  c.  120 ;  I  Gul,  IV.  c.  69— See  Process. 
1  and  2  GEO.  IV.  c.  38— See  Process. 


22  Geo.  II. ;  19  Geo.  III.  c.  20,  and  54  Geo.  III.— See 
Ministers*  Widows*  Fund. 

STATUTE,  4  GEO.  IV.  c  98— See  ConfirmaHon.     DOt- 
gence.  Process. 

5  GEO.  IV.  c.  90— Sec  Session- CUHk. 

6  GEO.  IV.  c.  48— Small  Debt  Act — Amigna. 

tion — Process  —  Competency  —  Reduction  —  Malice  —  Held 
competent  under  the  Small  Debt  Act,  to  sue  before  the  Jus- 
tices on  an  indorsation  of  a  claim  of  debt.  Observed  on  the 
bench,  that  to  sustain  reduction  of  a  decree  under  the  Act, 
malice  must  be  specially  and  explicitly  set  forth  in  the  sum- 
mons, p.  230. 

6  GEO.  IV.  c.  120,  §  40— See  iVocest ;  c.  129 


— See  Process. 

7  and  8  GEO.  IV.  c.  76,  and  1  and  2  GuL  IV. 


c.  45 — See  Damages. 

7  and  8  GEO.  IV.  c.  112,  §85.  137,  188- 


Leith  Police  Act — Clerk — Construction — Interim  Posses- 
sion— The  Municipal  and  Police  Act  of  Leith,  7  and  8  Geo. 
IV.  c.  112,  §  137,  having  provided  that  the  town-clerk  of 
Leith,  appointed  by  the  Magistrates  and  Town  Council  of 
Edinburgh,  should  be  clerk  to  the  Courts  of  Police ;  and 
the  rights  of  the  city  of  Edinburgh,  in  the  appointment  of 
town-clerk,  having,  by  a  subsequent  special  Statute,  been 
transferred  to  the  Magistrates  and  Town  Council  of  Leith, 
upon  the  death  of  the  town-clerk  appointed  by  the  Magis- 
trates of  Edinburgh,  who  officiated  as  clerk  of  the  Police 
Court,  hb  rights  having  been  reserved  by  the  sped*!  Statute ; 
and  the  appointment  of  town-cTerk  having  been  conferred  oa 
a  party  who  had  been  the  former  clerk's  assistant  and  con- 
junct town-clerk  ;  on  a  question  as  to  the  right  of  appoint- 
ment of  clerk  to  the  Courts  of  Police,  which  was  nowdaimed 
by  the  Commissipners  of  Police — ^the  Court  awaided  Interim 
possession  to  the  town-derk  appointed  by  the  Magistrates  and 
Town  Coundl,  p.  393. 

9  GEO.  IV.  c  39— See  Aliment. 

10  GEO.  IV.  c.  50;  1  Gul.  IV.  c.  25;  2  and 


3  Gul.  IV.  c.  112 ;  3  and  4  Gul.  IV.  c.  69— See  Process. 

,  ■  .,■■ 1  GUL.  IV.  c.  69,  §  IS— See  Process, 

—  6  and  7  G  UL.  IV.  c.  56— Process — Where  a  party 


has  brought  a  process  of  cessio  under  the  Statute  6  and  7  Gol. 
IV.  c.  56,  and  given  the  statutory  notice  to  creditors,  a  creditor 
not  called  in  the  summons  is  entitled  to  have  the  procedure 
superseded  till  he  be  duly  dted.  2.  A  remit  to  the  Sheriff 
accordingly  refused  as  incompetent,  quoad  the  other  creditors 
named  in  the  summons,  p.  368. 
— ^  6  and  7  GUL.  IV.  c.  56^6ee  Ceatio.     Pro- 


-  4  GEO.  IV,  c.  79;  4  Geo.  IV.  c.  90j  17  and 


<;ess. 

STATUTORY  OATH— See  Bankrupt. 

STIPEND— See  Church.     Teinds. 

STREAM-FISHING— See  Sahnon^Fishing. 

SUBMISSION— See  Arbitration. 

SUBSTITUTION— See  Suocession. 

SUB- VALUATION  UNDER   THE   COMMISSION  OF 
1627— See  Teinds. 

SUCCESSION— Provisions  to  Children— CUttse—Destios- 
tion — Presumed  Intention— .Liferent  and  Fee — Substitatioo 
— Conditional  Institution — Trust — Where,  in  m  mortis  emuss 
trust-disposition  and  settlement,  the  truster  profvided  that  his 
property  should  be  converted  into  money,  and  hii  trustees 
were  to  lay  out  the  residue  in  securities  in  their  own  name, 
and  to  pay  over  the  annual  proceeds  thereof  to  his  widow ; 
"  and  after  her  decease  to  pay  over  the  said  residue  and  re- 
mainder of  my  said  trust-estate,  and  the  rents,  inoes,  or  pro- 
fits accruing  therefrom,"  in  equal  halves,  to  his  two  grand- 
children ;  declaring,  that  in  ease  of  either  of  them  dying  with- 
out issue,  his  or  her  half  should. belong  to  the  otho-;  and 
further,  if  the  widow  should  die  during  the  minority  ef  the 
grandchildren,  the  trustees  should  be  "  guardiaos  and  cura- 
tors" to  them  "  for  managing  the  estate,"  until  they  shoakl 
respectively  attain  the  age  of  twenty-one — Held  by  tihe 
jority  of  the  whole  Court,  that,  on  the  decease  of  the 
and  the  majority  of  the  grandchildren,  the  trust  was,  in  con- 
formity with  the  above  expressions,  and  other  dauses  of  the 
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deed,  at  an  end,  and  tbe  trustees  were  bound  to  pay  over  the 
residue  and  remainder  of  tbe  tnist*estate,  and  tbe  rents,  issues 
and  profits  thereof,  to  the  grandchildren,  without  any  provi- 
sions or  restrictions  whatever, — it  being  contrary  to  the  pre- 
sumed intention  of  tbe  truster,  either  that  his  grandchildren 
should  have  a  mere  liferent,  or  that  the  trust  should  be  per- 
manently kept  up  in  order  to  preserve  the  substitution,  in 
case  of  either  of  them  dying  without  issue,  p.  607. 
SUCCESSION— Provisions  to  Children— Trust— Clause- 
Vesting — Faculty — Power  of  Distribution — A  party  disponed 
ber  property  by  a  deed  of  settlement  in  trust,  inter  alia,  for 
payment  of  a  sum  of  money  to  A.  **  in  liferent,  for  her  life- 
rent  use  oHenarfy,  and  to  her  children  in  such  proportions  as 
she  may  appoint,  and  failing  thereof,  equally  among  such  of 
them  as  shall  survive  me  (the  testatrix),  share  and  share  alike, 
in  fee,"  A.  had  nine  children,  who  all  survived  the  testa- 
trix. Two  of  the  children  predeceased  A.,  who,  aAer  their 
death,  executed  a  settlement,  distributing  the  legacy  in  very 
unequal  proportions  among  the  surviving  children,  and  en- 
tirely passing  over  the  representatives  of  the  two  predeceiteed 
—Held,  I.  That  each  of  the  diildren  who  survived  the  tes- 
tatrix had  a  jus  quasitum  to  some  share  of  the  legacy,-  of 
which  A.  eould  not  deprive  them:  2.  That  by  utterly  ex- 
cluding the  two  children  who  predeceased  her,  and  their  re- 
presentatives, from  any  share  of  the  legacy,  A.  did  not  legi- 
timately exercise  the  power  of  distribution  conferred  upon 
her :  3.  That  the  effect  of  this  exclusion  was,  to  render  the 
whole  appointment  or  distribution  of  A.  invalid,  and  the  le- 
gacy divisible  equally  among  all  the  children  who  survived 
the  testatrix,  or  their  representatives,  in  the  same  manner 
as  if  no  such  appointment  or  distribution  had  taken  place, 
p.  306. 

■  Testament — Clause — Destination — Vesting 

— Foreign — 1.  Where  a  testator,  by  a  will  executed  in  India, 
bequeathed  the  residue  of  his  estate  to  the  children  of  his 
brother,  "  to  be  equally  divided  amongst  them,'*  on  their  at- 
taining a  certain  age,  or  on  their  respective  marriages — Held, 
in  conformity  with  the  opinion  of  English  counsel,  that  the 
right  to  his  share  vested  in  each  of  the  children  by  his  sur- 
viving the  testator,  though  he  never  attained  the  age  speci- 
fied, nor  was  married.  2.  Held,  in  like  manner,  that  a  pro- 
vision to  the  mother  of  the  residuary  legatees,  "  should  she 
be  dive  at  the  time  the  legacies  become  payable,*'  did  not 
require .  her  to  survive  the  period  when  the  whole  legacies 
were  payable,  but  became  operative  proportionally  by  her 
surviving  the  peiiod  when  each  of  her  children  was  entitlled 
to  receive  payment  of  his  share,  p.  589. 

-See  Entail, 


SUMMARY  APPLICATION— See  Process. 

SUMMONS— See  Process.  Seduction. 

SUPERIOR  AND  VASSAL— MultipUcation  of  Superiors— 
Where  two  persons,  infeft  pro  indiviso  in  the  fee  of  a  superi- 
ority, offer  to  concur  in  one  charter  to  the  vassal,  and  call  on 
him  to  enter — Held  that  the  vassal  is  not  entitled  to  refuse 
such  an  entry,  on  the  ground  of  multiplication  of  superiors, 
p.  216. 

-See  Teinds,   Obligation. 

SUPERIORITY  AND  PROPERTY— See  Entail. 

SUPPLEMENTARY  ACTION— See  Res  Judicata. 

SUSPENSION— Caution— Consignation—  Stamp— Bill  of 
Exchange  —  Vitiation  —  Minor  —  Special  circumstances  in 
which  a  bill  of  suspension  was  passed  without  caution  or 
oonsigBation,  the  Court,  on  inspection  of  the  document,  pro- 
ceeding mainly  on  the  averment  that  a  bill  contained  in  the 
decree  charged  on  was  vitiated,  and  that  the  action  in  which 
the  decree  was  obtained  was  said  to  have  been  brought 
against  one  of  the  defenders,  then  an  undefended  minor,  p. 
580. 

Expenses,  p.  556. 

— — — — See  Arbitration.  Bill  of  Exchange.   Condi" 

tion.    Master  and  Servant.   Presumption.   Process.  Statutes 
1696,  c.  26 ;  50  Geo.  III.  c.  69. 

SUSPENSION  AND  INTERDICT- See  Bankrupt.  Church. 

.     EniuiL  Trus^'Deed. 


TAILZIE— See  Entail.  Process, 

TALES— See  Process. 

TARIFF— Augmentation  to  the  Minister  of,  p.  450. 

TEIND-DUTY— See  Teinds. 

TEINDS — Evidence — Proof — Certain  lands  were  localled  on 
by  a  common  agent  in  a  scheme  of  locality  of  the  parish  fi£ 
A.,  as  belonging  to  B.,- which  was  objected  to,  on  the  ground 
that,  though  possessing  modern  names,  they  were,  in  point 
of  fkct,  either  portions  of  a  tenement  valued  in  1650,  or  lay 
in  ■  different  parish-^Circumstances  in  which  held,  that  the 
fact  of  the  inhabitants  of  tbe  lands  localled  on  frequenting 
the  parish  church  of  A.,  or  receiving  the  ordinances  of  reli- 
gion from  the  incumbent  there,  or  of  being  inserted  in  a 
valuation  of  the  parish  by  an  incumbent,  previous  to  the  dis- 
covery of  the  valuation  of  1650,  could  not  be  set  up  as 
colourable  evidence  against  the  cess-books  of  the  county 
(which  confirmed  the  valuation  of  1650)  and  the  Utle-deeds 
of  B.*8  lands,'  neither  of  which  contained  reference  to  the 
lands  localled  on  as  lying  within  the  parish  of  A.,  and  the 
constant  state  of  possession  in  regard  to  the  teinds,  which  had 
continued  for  nearly  two  centuries,  p.  533. 

Evidence — Proof —  Prescription — Valuation — Lo- 

ddity-^Questioh  of  evidence,  Whether  certain  lands  werfe 
comprehended  in  other  lands  separately  valued  in  a  valuation 
of  an  entire  barony ;  or,  Whether  they  were  a  pertinent  of 
the  barony  generally :  of.  Whether  they  were  altogether  ex^ 
empt  from  teind,  as  not  having  been  arable  at  tbe  date  of  the 
valuation,  and  never  having  been  locaUed  oti  for  sripend/  p. 
564. 

Feu-Duty—  Teind-Duty  —  Vicarage-Teind  —  Sti- 


pend— Orkney — Superior  and  Vassal — Circumstances  in 
which  it  was  held,  that  the  superior  and  titular  of  lands, 
forming  part  of  the  earldom  of  Orkney,  was  not  bound  to 
give  deduction  from  his  feu^uties  for  stipend  payable  from 
vicarage-teinds,  while  be  admitted  the  deduction  in  the  case 
of  parsonage-teinds,  p.  558, 

Locality  —  Rental  -^  Process  —  Admissions — Held 


that  an  heritor  who,  m  a  process  of  augmentation,  had  given 
up  a-  rental  of  his*  lands  which  was  reduced  itt  amount  pending 
the  locxUty^  was  not  held  as  confessed  en  the  amount^  until 
the  final  scheme  of  locality,  p.  10b. 

Process--:^ Valuation  by  High  Commission,  1697— » 


Minister  no  Party  to  Decree  of  Valuation  of  Teinds — Proof 
— Presumption — Augmentation — Reduction — Decree  of  va- 
luation pronounced  by  tbe  High  Commission  (in  1693), 
between  the  date  of  the  Restoration  and  that  of  the  Union, 
reduced,-  in  respect  that  it  appeared  from  the  extract  that  the 
minister  of  the  parisb  had  not  been  a  party  to  the  process  of 
valuation,  p.  556. 

Stipend — Augmentation — Superior   and   Vassal — 


Relief — Clause — Where  a  proprietor  of  lands,  who  had  also 
an  heritaUe  right  to  the  teinds  thereof,  feued  out  the  lands 
but  not  the  teinds,  and  in  the  clause  of  warrandice  bound 
himself  to  free  and  relieve  the  vassals  and  their  successors 
from  **  all  cess,"  &c.,  '*  ministers*  and  schoolmasters'  sti- 
pends and  salaries,*'  '*  teinds  and  casualties  payable  furth  of 
the  said  lands  to  my  superiors  thereof,  and  that  of  all  terms 
bygone,  present,  and  to  come'* — Held  by  the  majority  of  the 
whole  Court,  that  this  clause  of  relief  did  not  extend  to  the 
minister's  stipend  allocated  on  the  lands  fot  the  first  time, 
and  more  than  a^  century  after  the  date  of  the  grant,  p.  612. 
Sub- Valuation  under  the  Commission  of  1627 — 


Cumulo  Valuation— ^Grounds  and  Warrants-^Presumption — 
Found,  1.  That  the  commission  issued  by  Charles  I.  in 
January  1627,  conferred  powers  on  the  commissioners,  by 
themselves  or  by  meana  of  sub-commissioners  appointed  by 
th6m,  to  value  teinds,^  of  consent  of  the  parties  interested ; 
and  that  a  sub- valuation,  dated  in  June  1627,  bearing  to 
have  been  led  by  sub-commissionerB  appointed  under  that 
commission,  was  capable  of  approbation,  except  there  were 
dereliction.  2.  That  it  is  no  good  objection  to  a  sub-valua- 
tion tmder  the  Commission  of  1627»  that  it  contains  matter 
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extraneous  to  the  subject  of  teinds.  3.  That  a  sub-valuation 
of  stock  and  teind  in  cumulo,  dated  prior  to  the  decreets-ar- 
bitral  of  Charles  I.,  is  capable  of  approbation.  4.  That  it  is 
not  necessary,  after  the  lapse  of  two  centuries,  to  produce 
evidence  of  the  appointment  of  the  sub-commissioners  before 
whom  a  sub-valuation  bears  to  have  been  led,  or  of  the 
citation  or  appearance  of  the  titular  or  heritors,  p.  120. 

TEINDS— Valuation— Presumption— Proof— Evidence — A.'s 
lands  were  denominated,  in  a  decree  of  valuatiou  in  1637, 
the  ten-merk  land  of  B.  The  common  agent,  in  a  locality 
of  the  parish,  founding  on  the  fact,  that  in  the  modem  titles 
the  lands  were  called  a  ten-pound,  or  fifteen-merk  land ;  ahd 
also,  that  in  a  deed,  dated  in  1634,  a  party  conveyed  to  one 
of  A.*s  authors  the  five-roerk  land  of  the  ten-pound  land  of 
B.,  objected,  in  the  locality,  to  the  whole  of  the  present  lands 
of  B.  being  held  to  be  comprehended  in  the  valuation  of 
1637.  No  proof  was  brought  that  A.*8  author  had  acquired 
a  separate  tenement  by  the  deed  of  1634,  or  that  there  was 
in  reality  a  tenement  corresponding  to  that  valuation — Cir- 
cumstances in  which  the  Court  held,  that  it  would  be  con- 
trary to  equity  that  A.  should  now  be  deprived  of  the  benefit 
of  the  old  valuation,  which  they  held  to  apply  to  two-thirds 
of  the  lands  of  B.,  p.  553. 

TENDER,  JUDICIAL^See  Damages. 

TESTAMENT— Bequest,  Conditional— Fee  and  Liferent— 
Parent  and  Child — Provisions  to  Children  Nascituri — Spes 
Successionis — Ususfructus  Casualis — Diligence  —  Intention 
— Trust-Settlement — Possession — Reputed  Ownership — A 
party  having  conveyed  the  whole  of  his  property  to  trustees 
for  the  benefit  of  lus  hmily — Circumstances  in  which  found, 
1.  That  the  testator's  daughters  were  conditional  institutes, 
and  that  their  right  was  defeasible,  on  the  events  con- 
templated by  the  settlement :  2.  That  the  bequest  was  not 
in  form  and  principle  the  same  as  a  destination  of  an  heri- 
table subject  to  a  parent  in  liferent,  and  children  noMcituri 
in  fee ;  but,  3.  That  whatever  were  the  words,  the  matter 
of  bequest  was  construable  by,  and  could  receive  no  broader 
t'fTect  than  the  intention  evinced  in  the  settlement :  4.  That 
the  right  of  th^  son  was  a  mere  mnitfructus  casualis,  depend- 
ing on  the  events  contemplated  by  the  testator,  and  was  of 
the  nature  of  a  limitation  or  exception  from  the  universal 
conveyance  to  the  trustees,  in  whom,  therefore,  was  the  ra- 
dical right  of  fee,  p.  422. 

. Legacy — Doubtful  or  Uncertain  Legacy — 

Executor — Where  a  testator,  by  his  will,  disposed  of  his 
moveable  estate  in  legacies,  and  then  directed  that  "any 
money  left  after  paying  all  expenses,  I  wish  may  be  laid  out 
in  charities  ;*'  and  niade  a  further  bequest  in  these  terms :  '*  I 
leave  and  bequeath  to  my  nephew,  A.  B.,  the  sum  of  £200 
Sterling,  with  power  to  see  this  will  executed ;"  "  and  the 
furniture,  bed  and  table  linen,  I  wish  to  be  divided  equally, 
and  the  sdlver-plate  and  any  valuable  books — the  rest  may  be 
disposed  of* — Held  that  the  bequest  of  the  residue  to 
"  charities,"  was  a  good  legacy,  and  not  void  on  the  ground 
of  uncertainty  or  indistinctness.  2.  That  the  executor  was, 
in  terms  of  the  will,  appointed,  with  discretionary  powers,  to 
aeleet  the  charities  to  be  benefited ;  and,  3.  That  the  divi- 
sion of  the  furniture,  bed  and  table-linen,  silver-plate,  and 
valuable  books,  fell  to  be  made  among  the  next  of  kin,  p. 
232. 

-See  Damages,  Deathbed,  I^egacy.  SucceS' 


sion,    Drustees, 

TESTING  CLAUSE— See  Deed.  Entail. 

TITLE— See  Entail.  Possession, 

TITLE  TO  APPEAR— See  Mandate. 

TITLE  TO  CHALLENGE— See  Deathbed. 

TITLE,  DEFECT  IN— See  TYvst. 

TITLE  TO  EXCLUDE— See  Minor.  Res  Judicata. 

TITLE  TO  SUE— See  Entail  Inhibiticn.  Mukiplepoinding. 
Process,  Sea- Shore,  Statute. 

TITLE  TO  PURSUE— Interest— Police  Commissioners— 
Public  Body — Certain  individuals  in  GUisgow,  setting  forth 
as  the  ground  of  their  title  that  they  were  occupiers  of  pro- 
perty/ and  liable  in  payment  of  police  assessment,  having 


brought  an  action  against  the  Commissioaera  of  Police,  con- 
cluding that  individual  Commissioners,  who  bad  been  present 
at  meetings  where  part  of  the  police  funds  had  been  voted 
for  the  purpose  of  opposing  an  Act  of  Parliament^  should  be 
ordained  to  pay  back  into  the  funds  of  the  police,  the  sums 
so  voted,  as  wrongfully  and  illegally  applied— Held,  that  no 
direct  interest,  nor  sufficient  title  had  been  libelled,  and  that 
the  action  could  not  thus  be  maintained ;  and  observed  on 
the  bench,  that  the  Police  Act  also  contains  a  clause  providing 
a  remedy  in  case  of  wrongful  application  of  the  police  funds, 
p.  212. 

TITLE  TO  PURSUE— Police  CommissionciE—Public  Body 
— Minority — An  action  of  suspension  of  certain  resolutions  of 
the  Police  Commissioners  of  Glasgow  having  beep  brought 
at  the  instance  of  certain  parties,  '*  all  general  Commiaaioners 
of  Police  for  the  dty  of  Glasgow,  and  rated  in  the  Police 
books  as  liable  in  payment  of  police  assessments,  and  who 
have  been  assessed  accordingly,  and  paid  therefor,"  and  also 
at  the  instance  of  certain  other  parties,  residenters  and  occu- 
piers of  property,  and  liable  in,  and  who  had  been  asaesaed 
for  police  money — Held  (proceeding  on  the  judgment  of  the 
case  of  Ewing,  19th  January  1837,  siqwa,  p.  212,)  that  no 
sufficient  title  was  libelled ;  and  observed  on  the  bench,  that 
the  pursuers  designing  themselves  Commissioners  of  Police, 
not  having  set  forth  a  title  as  a  minority  of  the  ComnusaionerB 
complaining  of  a  resolution  of  the  majority,  could  not  be  held 
as  in  any  better  situation  than  if  they  had  merely  complained 
in  the  cnaracter  of  parties  liable  in,  and  rated  for  the  assess- 
ment :  and  that  therefore  the  general  question  as  to  the  title 
of  the  minority  of  the  Comraisstonera  to  complain  of  the  acts 
of  the  majority,  did  not  arise  in  this  case,  p.  536. 

—  See  Executor-  CreditoTm 

TOLL-DUES— See  Reparation. 

TOWN-CLEUK— Public  Office --Possessory  Judgment-^l. 
Where  a  party  iivas  appointed  conjunct  town-derk  for  a  period 
of  five  years— Held  not  competent  for  the  Town  Council  to 
remove  him  from  his  office  summarily,  and  without  cause  as- 
signed, at  the  expiry  of  the  five  years,  and  that,  in  a  suspen- 
sion and  interdict  at  his  instance,  he  waa  entitled  to  the 
benefit  of  a  possessory  judgment.  2.  Question,  whether  any 
appointment  of  a  town-clerk,  previous  to  the  Statute,  3  and 
4  William  IV.  chap.  77,  is  legal,  which  is  not  ad  mtmm  aui 
culpam;  and  whether  all  such  appointments,  in  whatever 
terms,  are  not  to  be  construed  as  of  that  character,  p.  71- 

TRADER— See  Bankrupt. 

TRADESMAN'S  ACCOUNT— See  Perscnai  Exception, 

TRUST — Arbitration — Accounting — A  party  having  granted 
a  trust  conveyance  of  his  estate  for  behoof  of  creditors,  ¥nth 
power  to  the  trustees  to  submit  to  arbitration  all  disputes 
and  differences  in  the  execution  of  the  trust;  and  the  trustees 
having  entered  into  a  submission  with  the  creditors^  in  which 
the  arbiter  had  prepared  certain  findings,  and  afterwarde  pro> 
nounced  a  decree-arbitral — Circumstances  in  which  held,  that 
the  truster  was  not  entitled  to  call  the  trustees  to  account, 
and  that  he  had  no  interest  in  doing  so,  p.  126. 

CONSTITUTION  OP— Statute  1696— Evidence 

— Competency — In  an  action  of  declarator  of  trust  under  the 
Statute  1696 — Held  that  writings  under  the  bands  of  the 
parties,  sufficiently  indicating  an  intention  to  eoosticute  a 
trust,  though  not  m  the  form  of  an  express  and  fomMl  bade- 
bond  or  declaration  of  trust,  are  sufficient  to  qualify  tiie effect 
of  an  absolute  written  title,  p.  446. 

Creditors— Jus  Quaesitum — Trustee — A  party  hav- 


ing conveyed  liis  property  to  trustees  for  payment  of  debts, 
and  the  trustee  was  infeft,  but  there  was  no  acceaaioB  of  ct«> 
ditors «  and  the  truster  subsequently  entered  into  missives  td 
sale,  to  convey,  on  payment  of  a  price,  a  pottioB  of  his  pro- 
perty to  third  parties,  before  the  trustee  reconveyed,  and  the 
purposes  of  the  trust  were  effected — 1.  Inteitiiet  refused 
against  the  trustee,  who  threatened  a  sale  of  the  same  portion 
of  the  property.  2.  Bill  passed  quoad  certun  cootested 
averments,  that  the  trustee  had  agreed  to  denude  on  certain 
conditions.  Stated  obiter  by  the  Court,  that  after  a  trustee 
is  infeft  in  a  trust-deed  for  payment  of  debt,  thoog^  the  ere- 
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ditors  may  not  have  accede<1,  yet  they  have  a  jus  quantum 
against  the  trustee  to  execute  the  trust,  p.  238. 
TRUST— Delegation— Title  to  Sue— Kirk- Session— Burgh- 
Magistrates — Circumstances  in  which  held,  1.  That  the  Ma- 
gistrates and  Town  Council  of  the  burgh  of  Glasgow,  to 
whom  a  certain  fund  had  been  conveyed  in  trust  for  the  en- 
dowment of  schools,  on  a  particular  system,  in  the  burgh, 
were  entitled  to  enter  into  a  contract  with  the  Kirk- Sessions 
of  the  burgh,  whereby  the  Magistrates  bound  themselves  to 
make  over,  in  all  time  coming,  the  whole  dividends  and  in- 
terests accruing  from  the  fund,  in  certain  proportions,  to  the 
Kirk-Sessions,  the  latter  undertaking  to  furnish  annually  a 
"  vidimus**  showing  that  these  dividends  or  interests  are  to 
be  "  applied  in  the  promotion  of  the  system  of  education  pro- 
posed by  the  donor," — the  said  "  vidimus**  containing  an 
obligation  binding  the  Kirk- Sessions  to  apply  such  annual 
payments  accordingly, — and  the  Kirk-Sessions  failing  to  fur- 
nish said  "  vidimus**  forfeiting  their  right  under  the  contract, 
and  the  Magistrates  being  then  entitled  to  apply  the  funds  so 
forfeited,  as  if  the  said  contract  never  had  been  entered  into. 
2.  That  one  of  the  several  Kirk- Sessions  of  the  parish  of 
Glasgow  had  a  title  to  insist  in  an  action  for  enforcing  the 
contract,  p.  820. 

->    Intention — Deed — Construction — In  a  trust-deed 


for  behoof  of  creditors,  the  purposes  were  declared  to  be, 
(1.)  for  payment  of  the  expense  of  management;  (2.)  for 
payment  of  the  yearly  annuities  secured  on  the  lands,  and  the 
interest  of  all  debts  created  real  burdens,  \Vith  power  to  the 
trustee  to  redeem  the  annuities,  the  principal  sums  in  these 
bonds  of  annuity  being  secured  by  policies  of  insurance  on 
the  life  of  the  truster ;  and  it  was  declared  that  the  trustee 
should,  after  payment  of  these  annual  sums,  apply  any  balance 
remaining  out  of  the  price  of  lands  sold,  or  of  rents,  or  other 
trust-funds,  in  redeeming  annuities,  and,  after  their  redemp- 
tion, in  payment  of  the  truster's  debts ;  and  it  was  further 
provided,  that  the  trustees  should  have  power  to  borrow 
money  for  the  purposes  of  the  trust,  "  and  in  particular,  for 
payment  of  the  interest  as  it  falls  due  on  the  whole  debts  due 
by  roe."  The  personal  creditors  acceded  to  the  trust;  and 
in  the  course  of  management,  the  trustee  realised  a  sum  of 
money,  which,  he  contended  in  a  multiplepoinding,  was  appli- 
cable primo  loco,  so  far  as  it  would  go,  towards  redemption 
of  the  annuities — Held  that  the  personal  creditors  were  not 
to  be  postponed  till  the  end  of  the  trust,  and  that  the  sum 
must  be  applied  in  payment  of  the  bypast  interest  due  on  the 
personal  debts.  The  yearly  rents  of  the  estate  exceeded  the 
yearly  annuities ;  and  the  ground  of  the  decision  appeared  to 
be,  that  the  power  to  borrow  necessarily  inferred  the  trus- 
tee's right  to  pay  away  sums  in  hand,  as  it  could  not  be  held 
to  be  the  truster's  intention  to  postpone  the  personal  credi- 
tors to  the  end  of  the  trust,  p.  520. 

Legacy  —  Special  —  Expenses  —  Circumstances    in 


which  the  general  rule  whereby  the  residue  is  subjected  to, 
and  special  legacies  exempted  from,  the  expense  of  manage- 
ment, was  reversed,  and  the  expense  of  management  ordered 
to  be  borne  by  the  several  parties  benefited  by  the  testator, 
p.  97. 

Management — Expenses — A  trust-deed  conveying 


the  truster's  whole  property  for  behoof  of  a  daughter,  payable 
to  her  on  attaining  majority  or  being  married,  and  ferther  ap- 
pointing  a  sum  of  £2000  to  be  invested  on  heritable  security 
for  her  use  in  Liferent,  and  for  her  children  in  fee — Held,  al- 
tering the  interlocutor  of  the  Lord  Ordinary,  that  the  neces- 
sary expenses  of  the  trust  must  be  defrayed  from  the  residuum 
of  the  trust-funds,  without  encroaching  on  the  £2000,  p.  87. 
Mode  of  Stating  Accounts — Compound  Interest — A 


party  beneficially  interested  in  a  trust-estate,  dividends  jof 
which  were  ordered  by  the  trust-deed  to  be  made  as  frequently 
as  circumstances  would  permit,  having  been  permitted  to 
orerdraw  her  share  as  periodically  arising,  and  being  chafged 
interest  on  the  whole  advances  to  her  at  5  per  cent.,  annually 
accumulated  and  carried  to  the  credit  of  &e  trust,  of  which 
diridends  were  made  only  at  distant  intervals, — an  objection 
to  this  mode  of  stating  her  accounts  with  the  trust  as  unfii- 


vourable  to  her,  contending  that  an  annual  account  should 
have  been  kept  and  balanced  between  her  as  debtor  in  ad- 
vances, and  creditor  in  her  share  of  the  produce  of  the  estate 
— repelled,  p.  111. 

TRUST — Voluntary — Accession — Held  (revernmg  the  judg^ 
meni  of  the  Court  of  SessionJ,  that  a  voluntary  trust  of  an 
old  date,  acceded  to-by  creditors,  which  gave  them  a  power 
to  elect  a  new  trustee,  in  the  event  of  death  or  resignation, 
but  in  the  execution  of  which  the  creditors  had  not  proceed- 
ed, by  election  of  a  new  trustee,  for  nine  years  aih>r  the 
•death  of  the  last  trustee,  was  still  a  subsisting  trust,  and  ef- 
fectual to  bar  an  action  of  maiUs  and  duties  against  the  trus- 
ter by  one  in  right  of  a  creditor  who  had  acceded  to  the  trust, 
p.  1. 

■  Warrandice — Sale  ^Defect  in  Title— Mora — 1. 

Where  a  truster  directed  his  trustees  to  sell  certain  lands, 
binding  himself  in  absolute  warrandice — Held  that  the  only 
equivalent  security  after  his  death,  was  absolute  warrandice 
against  the  whole  body  of  his  representatives  sin^uH  im  soli" 
dum,  2.  Where  a  defect  in  the  title  of  the  lands  was  known 
to  the  tnisteos,  who,  notwithstanding,  proceeded  to  take 
steps  for  the  sale — Held,  in  the  drcomstanoes,  that  they  were 
not  entitled  afterwards  to  delay  the  sale  till  the  defect  should 
be  cured,  p.  822. 

Powers  of  Truster — Husband  and  Wife — Marriage- 


Contract — Clause— Jus  Crediti — Deaf  and  Dumb — 1 .  Where, 
by  a  postnuptial  contract  of  marriage,  certain  property  be- 
longing  to  the  wife  was  settled  on  trustees,  for  the  purpose, 
inter  alia,  m  the  event  of  the  husband  predeceasing  her,  and 
there  existing,  at  her  death,  issue  of  the  marriage,  of  convey- 
ing the  property  to  such  issue — Held  that  the  only  child  of 
the  marriage  and  the  wife,  after  the  husband's  death,  as  con- 
centrating in  their  persons  all  the  interests  under  the  trust, 
were  entitled  to  sue  the  trustees  to  denude.  2.  It  is  no  ob- 
jection, per  se,  to  a  party's  capacity,  that  he  is  both  deaf  and 
dumb,  p.  553. 
■  Revocation — Husband  and  Wife — Contract  of  Mar- 


riage—Clause— Where,  in  an  antenuptial  contract  of  mar- 
riage, the  wife  conveyed  over  her  separate  heritable  property 
to  trustees,  for  her  sole  and  separate  use,  exclusive  or  any 
jus  mariti  or  other  right  on  the  part  of  the  hnsband,-.-4leclar- 
ing  the  trust  "  to  be  irrevocable  on  any  ground  whatever," 
and  expressly  constituting  it  "  for  all  the  days  of  her  life"— 
Held  by  the  majoritv  of  the  whole  Court,  that,  after  the 
marriage  had  taken  place,  she  was  not  entitled,  with  her  hus- 
band's concurrence,  to  revoke  the  trust  during  die  sabsiatence 
of  the  marriage,  p.  509, 

See  BtaJarupt,   BaMkrupiaf.    Clause.  DesHnaiUm, 


Prescription^  DriennuJ.  Process,  Succession,  UUimms 
Hares, 

TRUST-DEED— Clause— Intention— Vesting— Sale-Where 
the  testator,  in  a  general  miortis  eauaa  tmst-di8positio&  and 
settlement,  directed  certain  portions  of  his  property  to  be 
sold  immediately  after  his  death,  and  the  proceeds  to  be  di- 
vided equally  among  all  his  children  then  alive,  but  certain 
other  portions  to  remain  under  the  management  of  his  trus- 

.  tees  for  fourteen  years  after  his  death,  and  then  to  be  sold, 
and  the  price  divided  **  among  all  my  children  then  in  life, 
or  their  issue,  per  stirpes,  equally,  share  and  share  alike,  the 
share  of  the  predecessors  without  issue  always  aecresdng  to 
the  survivors  equ^y ;  but  the  shares  falling  to  each  of  my 
said  children  aforesaid,  shall  not  be  liable  to  be  affected  or 
attached  by  their  debts  or  deeds  while  in  the  hands  of  my 
said  trustees,  and  shall  only  be  liable  to  such  contingencies, 
after  the  same  is  actually  paid  over  to  them  and  disdbarged" 
— Held  that  the  share  of  one  of  the  children,  in  this  latter 
part  of  the  estate,  was  not  vested  in  him  merely  by  his  sur- 
viving the  period  of  fourteen  years  from  his  father's  death. 
2.  Circumstances  in  a  sale  of  tJie  property  which  took  place 
previously  to  the  death  of  that  child,  held  not  sufficient  to 
make  any  alteration  in  the  rule  of  vesting,  p.  236. 

Completing    Titles  —  Entail  —  Suspension 

and  Interdict — Where  a  trust-deed  provided,  that  the  residue 
of  the  funds  conveyed  to  trustees  should  be  invested  in  hind, 


xzxu 


INDEX. 


to  be  entailed  on  a  certain  series  of  heirs  contained  in  a  for- 
mer entail,  and  from  motives  of  convenience,  the  purchases, 
as  they  were  made,  were  not  instantly  entailed,  but  the  titles 
were  taken  to  the  trustees,  who  were  infeft,  to  be  held  by 
them  till  the  trust-funds  were  wholly  invested  in  hind,  and 
in  order  that  one  deed  of  entail  might  8ufB<!e ;  and  the  heir 
first  entitled  to  succeed,  entered  to  possession  and  drew  the 
rents ;  and  before  the  trustees  completed  his  titles  by  eptail 
(as  directed  by  the  testator),  he  exeoifted;  fc^  kehtof  nf  era-  ' 
ditors,  a  trust -deed  in  favour  of  a  separate  trustee,  assigning 
the  rents  of  the  trust-estate  to  him ;  and  the  trustee  was  in- 
feft— Bill  of  suspension  and  interdict,  presented  by  the  ori- 
ginal trustees  against  the  subsequent  trustee,  to  prevent  him 
levying  the  rents,  or  interfering  with  the  estate,  passed  on 
caution,  in  the  circumstances,  to  try  the  question  of  right,  p. 

174.  ,    . 

TRU  ST-DEED Construction — Endurance—  Accumulations 

—A  trust  being  created  for  the  purpose,  after  paying  debts, 
legacies,  &c.  of  **  laying  out  and  beatowing  the  trust-funds, 
including  the  intermediate  or  accruing  rents  or  profits  of  the 
lands  comprehended  in  the  trust,  in  the  purchase  of  hinds  in 
their  own  (the  trustees')  names;*'  and  the  trustees  being 
taken  bound  to  dispone  the  lands  so  to  be  purchased,  "  to 
and  in  favour  of  the  heir  of  entail  in  possession  at  the  time*' 
of  the  entailed  estate  belonging  to  the  truster,  **  and  who 
shall  have  attained  the  age  of  twenty-one  years  complete, 
and  to  llie  other  heirs  of  entail  in  their  order"--.Circumstance8 
in  which  held,  that,  in  respect  a  sufficient  period  had  eUpsed 
between  the  time  when  the  primary  purposes  of  the  trust 
had  been  fulfilled,  and  the  migority  of  the  heir  of  entail  then 
in  possession,  to  have  enabled  the  trustees  to  invest  the  trust- 
funds  in  terms  of  the  trust,  the  heir  of  entail  in  possession 
was  entitled,  from  the  said  period  of  his  minority,  to  enjoy 
the  whole  interest  and  proceed^  of  the  uuAt-tunds»  un(il  the 
principal  thereof  should  be  invested,  in  terms  of  the  trust, 
and  that  no  farther  accumulation  thereof  for  iarestment  could 

.    take  place,  p.  648* 

.       Intention— Burdens — Titles — A  trust-deed 

conveying  lands  to  trustees,  for  the  purpose  of  paying  over 
the  free  rents  to  certain  annuitants,  subjea  to  the  payment 
of  *'  all  necessary  charges  connected  with,  or  burdeua  on  the 
said  bmds,  either  by  law  or  in  tei nls  of  the  current  leases,*' 
the  lands  to  be,  after  the  death  of  the  annuitants,  conveyed 
to  a  party  named_Held  that  the  expense  of  making  up  tkles 
and  of  entries  with  superiors,  fell  to  be  deducted  from  the 

.    rents,  p.  286. 

See  ^aii. 
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TRUST-SETTLBMENT— See  Teaiament. 

TRUSTEE Sale — One  of  a  body  of  trustees,  to  whom  an 

estate  was  conveyed  in  trust  for  behoof  of  creditors,  made  a 
purchase  of  the  hinds— Opinion  of  the  Lord  Ordinsry,  that 
the  sale  was  valid,  in  the  circumstances,  p.  476. 

. —  See  Bankrupt,  Bankruptcy,  Bill  </  Exchange. 

Damage$,  Drust. 
TRUSTEES — Testament — Liability — Bona  Fides — In  an  ac- 
tion of  dechirator,  oonduding,  inter  alia,  against  trustees  per- 
soiMlly  for  repayment  of  money  alleged  to  be  rainpi^ed,  the 
Lord  Ordinary  having  found  that  there  were  no  grounds  for 
imputing  any  intentiiMial  disr^;ard  of  the  will  of  the  testator, 
and  having  Uierefore  assoilzied  the  trustees,  reserving  all 
questions  as  to  the  liability  of  any  individual  trustees  for  sums 
actually  received  by  them — The  Court,  on  a  rechuming  note 
and  verbal  representation  of  the  pursuers,  that  the  Lord  Or- 
dinary had  anticipated  the  question,  without  having  the  ne- 
cessary information  before  him,  altered  the  interlocutor,  in 
80  far  as  to  hold  it  to  apply  only  to  the  sums  hitherto  ex- 
pended in  the  bona  fide  execution  of  the  trust,  p.  159. 

TRUSTER,  POWERS  OF— See  Trust. 

TUTOR  AD  LITEM— See  Minor, 

TUTOR  AND  CURATOR— See  Process, 


U 

UDAL  AND  FEUDAL— See  Postcanon. 
UDAL  RIGHTS— Feudal— Skat  Lands— Orkney— Certain 
Unds  in  Orkney  held  still  to  be  udal,  and  not  legitimately 
feudalized  by  a  feu-disposition  granted  by  Alexander  Douglas 
of  Spynie,  factor  appointed,  with  power  to  enter  vassals  and 
feuars  in  the  "  King's  hinds,"  and  set  out  hinds  in  feu-farm, 
by  the  c^nrnksioners  of  George  Viscount  Grandisou,  trustee 
•  ^  for  the  Hart  Jf  itfortibn,  under  a  Crown  grant  of  the  earldom 
of  Orkney,  the  said  gtant  having  been  reduced  in  an  action 
rwsed  at  the  instance  of  the  Crown  in  1669,  and  also  annulkd 
by  an  Act  of  Parliament  passed  in  the  same  year,  proceeding 
upon  the  decree  as  being  contrary  to  the  Stotute  1597,  c. 
234,  236,  which  prohibited   the  annexed  property  of  the 
Crown  from  being  conveyed,  except  in  feu-farm,  though  the 
knds  in  question  Were  held  by  the  vassal  from  Spynie  on  in- 
•  feftment,  and  subsequently  in  the  same  way  by  his  heir,  with- 
out completing  titles  In  any  other  way,  and  afterwanls  on 
mere  apparency  by  succeeding  heirs;  the  above  judgment 
being  given  in  a  redaction  of  the  right  and  titles  of  a  party 
who  had  served  himself  heir  to  the  person  last  infcft  under 
Spynie's  disposition,  p.  150. 
ULTIMU8  H^RES— Heritable  and  Moveable— Trust— Ex- 
ecutors—Stranger  EJKecutor— 1617,  c.  14— Soccesaon— Ex- 
penses—The  descendant  of  a  bastard  having  died  without 
leaving  any  next  of  kin,  but  having  executed  a  deed,  convey- 
ing in  trust  his  real  and  personal  estate  to  certain  parties  as 
trustees,  who  were  also  nanved  executors ;  and  the  testator 
having  provided  generally,  that  the  heritage  shduld  be  sold 
to  answer  the  purposes  of  the  trust,  but  it  not  being  rendered 
imperative  to  sell ;  and  the  legacies  more  than  exhausting  the 
moveable  property,  rendering  it  necessary  to  convert  the  hen- 
tage  into  money  to  answer  the  bequests.     In  a  competitioQ 
between  the  trustees  and  executors  and  the  Crown  as  mitimiu 
hen-es,  for  the  residue  of  the  heritage  so  sold— Held,  I.  That 
the  provision  to  sell  was  not  so  expressed  as  to  deprive  the 
residue  of  the  heritage,  after  satisfying  the  legacies,  of  its 
heritable  character  qttoad  succession.     2.  Thst  the  trustees 
under  the  deed  could  only  hold  that  reffldue  as  trust-disponees, 
and  were  not  entitled  to  take  the  fund  themselves  as  strangtf 
executors,  even  supposing  the  order  to  sell  the  heritage  hsd 
been  Imperative,  therefore  preferring  the  Crown ;  but,  3.  No 
expenses  found  due  to  either  party,  p.  100. 
UNCERTAIN  LEGACY— See  Testament, 
UNUM  QUID— See  Sasine, 
USUSFRUCTUS  CASUALIS— See  Testament. 


VALUATION— See  Teinds, 
VALUE— See  Bill  of  Exchange, 

VERDICT See  Insurance,  JRes  Judicata, 

VESTING Sec  Clause.     Diligence,     Legacjf,      Sucoessien. 

Trust'Deed, 
VICARAGE-TEIND— See  Teinds, 
VlTlATlO^^See  Bill  of  Exchange.  Sumeneiom. 
VIOLENT  PROFITS— See  Landlord  and  TenwU. 

w 

WAKENING  AND  TRANSFERENCE— See  Prtmeu. 

WARRANDICE— See  TruU. 

WARRANT— See  JVocfss. 

WITNESS—Sec  JSpw/eace.  Parent  and  Child.  Process.  Protf. 

WOOD,  CUTTING  BY  HEIR  OF  ENTAIL— See  Eniiii 

WRITER'S  ACCOUNT— See  Agent  and  Client. 

WRONGOUS  IMPRISONMENT— See  ^ 


YAIRS— See  Salmon-JFtshing, 
YOUNGER  CHILDREN— See  Aliment, 
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